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50 titles pursuant to 44 U.S.C. 1510.
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new books are listed in the first FEDERAL
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SPECIAL INSPECTOR GENERAL FOR
AFGHANISTAN RECONSTRUCTION

5 CFR Part 9301
RIN 3460-AA00

Freedom of Information Act and
Privacy Act Procedures

AGENCY: Special Inspector General for
Afghanistan Reconstruction.
ACTION: Correcting amendments.

SUMMARY: On June 11, 2012 (77 FR
34179) the Special Inspector General for
Afghanistan Reconstruction published a
final rule, revising its regulations
establishing procedures for the public to
obtain information from the Special
Inspector General for Afghanistan
Reconstruction under the Freedom of
Information Act (FOIA) and the Privacy
Act of 1974. These procedures will
facilitate public interaction with SIGAR.
The June 11, 2012 final rule
inadvertently omitted several
amendments in response to the public
comments SIGAR received. The purpose
of this document is to make the
necessary corrections.

DATES: This final rule is effective June
27,2012.

FOR FURTHER INFORMATION CONTACT: Kate
Gastner, Public Information Manager, at
(703) 545-5993, email: mary.k.gastner.
civ@mail.mil.

SUPPLEMENTARY INFORMATION:

I. Background

On January 28, 2008, the President
signed into law the National Defense
Authorization Act for Fiscal Year 2008
(Pub. L. 110-181), which created the
Special Inspector General for
Afghanistan Reconstruction (SIGAR). In
order to establish procedures to
facilitate public interaction with SIGAR,
the agency is issuing final regulations
under the FOIA and the Privacy Act.

On June 11, 2012 (77 FR 34179)
SIGAR published a final rule revising its

regulations, 5 CFR Chapter LXXXIII part
9301, establishing procedures for the
public to obtain information from the
Special Inspector General for
Afghanistan Reconstruction under the
Freedom of Information Act (FOIA) and
the Privacy Act of 1974.

Unfortunately, SIGAR inadvertently
omitted several amendments which
specifically addressed several public
comments the agency received during
the interim rule phase.

List of Subjects in 5 CFR Part 9301

Administrative practice and
procedure, Freedom of information,
Privacy.

Accordingly, 5 CFR part 9301 is
corrected by making the following
correcting amendments:

PART 9301—[AMENDED]

m 1. The authority citation for part 9301
continues to read as follows:

Authority: 5 U.S.C. 552; Pub. L. 110-175,
121 Stat. 2524 (2007); 5 U.S.C. 301 and 552;
Exec. Order 12600, 52 FR 23781, 3 CFR, 1987
Comp., p. 235; Exec. Order No. 13392, 70 FR
75373-75377, 3 CFR, 2006 Comp., pp. 216—
200.

m 2. Section 9301.1 is revised to read as
follows:

§9301.1

This information is furnished for the
guidance of the public and in
compliance with the requirements of the
Freedom of Information Act (FOIA), 5
U.S.C. 552, as amended. This subpart
should be read in conjunction with the
FOIA. The Freedom of Information Act
applies to third-party requests for
documents concerning the general
activities of the government and of
SIGAR in particular. When a U.S.
citizen or an individual lawfully
admitted for permanent residence
requests access to his or her own
records, it is considered a Privacy Act
request. Such records are maintained by
SIGAR under the individual’s name or
personal identifier. Although requests
are considered either FOIA requests for
Privacy Act requests, agencies process
requests in accordance with both laws,
which provides the greatest degree of
lawful access while safeguarding an
individual’s privacy.

In general.

m 3. Section 9301.4 is revised to read as
follows:

§9301.4 Auvailability of records.

SIGAR provides records to individual
requesters in response to FOIA requests.
Records that are required by the FOIA
to be made available for public
inspection and copying are accessible
on SIGAR’s Web site, http://www.sigar.
mil. SIGAR will also identify records of
interest to the public that are
appropriate for public disclosure, and
then post these records.

m 4. Section 9301.6 is amended by
revising paragraphs (c)(1) and (d) to read
as follows:

§9301.6 Requesting records.

* * * * *

(c) Response to requests—(1)
Processing. SIGAR will provide an
individualized tracking number, and
estimated date of completion, and a
brief description of the subjects of the
request in an acknowledgement letter to
the requester. The FOIA Officer shall
determine within 20 days (except
Saturdays, Sundays, and federal
holidays) after receiving a request for
records, whether it is appropriate to
grant or deny the request. The 20-day
period may be tolled once if the FOIA
Officer requests information from the
requestor or if additional time is
necessary to clarify issues with the
requestor regarding a fee assessment.

(1) Request granted. If the FOIA
Officer decides to grant the request,
either in-full or in-part, the FOIA Officer
shall promptly provide the requester
written notice of the decision. The FOIA
Officer shall include with the notice
both the requested records and a copy
of the decision. The notice shall also
describe the procedure for filing an
appeal.

(ii) Request denied. If the FOIA
Officer denies the request, in full or
part, the FOIA Officer shall provide the
requester written notice of the denial
together with the approximate number
of pages of information withheld and
the exemption under which the
information was withheld. SIGAR will
indicate, if technically feasible, the
amount of information deleted and the
exemption under which the deletion is
made at the place in the record where
the deletion was made. SIGAR will also
indicate the exemption under which a
deletion is made on the released portion
of the record, unless including that
indication would harm an interest
protected by the exemptions. The notice
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shall also describe the procedure for
filing an appeal.

(iii) Consultations and referrals:
When SIGAR receives a request for a
record in its possession, it will
determine whether another agency of
the Federal Government, is better able to
determine whether the record is exempt
from disclosure under the FOIA and, if
so, whether it should be disclosed as a
matter of administrative discretion. If
SIGAR determines that it is best able to
process the record in response to the
request, then it will do so. If SIGAR
determines that it is not best able to
process the record, then it will either:

(A) Respond to the request regarding
that record, after consulting with the
agency best able to determine whether
to disclose it and with any other agency
that has a substantial interest in it; or

(B) Refer the responsibility for
responding to the request regarding that
record to the agency that originated the
record (but only if that agency is subject
to the FOIA). Ordinarily, the agency that
originated a record will be presumed to
be best able to determine whether to
disclose it.

(d) Appeals—(1) Initiating appeals.
Requesters not satisfied with the FOIA
Officer’s written decision may request
SIGAR’s FOIA Appellate Authority to
review the decision. Appeals must be
delivered in writing within 60 days of
the date of the decision and should be
addressed to the FOIA Appellate
Authority, Office of Privacy, Records &
Disclosure, Special Inspector General
for Afghanistan Reconstruction, 2530
Crystal Drive, Arlington, VA 22202. As
there may be delays in mail delivery, it
is advisable to Fax appeals to (703) 601—
3804 or email to sigar.pentagon.gen-
coun.mbx.foia@mail. mil. An appeal
shall include a statement specifying the
records that are the subject of the appeal
and explaining why the Appellate
Authority should grant the appeal.

(2) Appeal decisions. The Appellate
Authority shall decide the appeal
within 20 days (except Saturdays,
Sundays and federal holidays) from the
date it receives the appeal. If the
Appellate Authority denies the appeal
in full or part, the Appellate Authority
shall promptly notify the requester in
writing of the Appellate Authority’s
decision and the provisions for judicial
review. If the Appellate Authority grants
the appeal, the FOIA Officer shall notify
the requester in writing and shall make
available to the requester copies of the
releasable records once the requester
pays any fees that SIGAR assesses under
§§9301.8 through 9301.10.

(3) Mediation. A response to an
appeal will advise the requester that the

2007 FOIA amendments created the
Office of Government Information
Services (OGIS) to offer mediation
services to resolve disputes between
FOIA requesters and Federal agencies as
a non-exclusive alternative to litigation.
A requester may contact OGIS in any of
the following ways: Office of
Government Information Services,
National Archives and Records
Administration, 8601 Adelphi Road,
College Park, MD 20740; Email: ogis@
nara.gov; Telephone: 202-741-5770;
Facsimile: 202—-741-5769; Toll-free:
1-877-684—-6448.

m 5. Section 9301.7 is revised as follows:

§9301.7 Definitions.

For purposes of this subpart:

(a) Commercial use request means a
request from or on behalf of a person
who seeks information for a use or
purpose that furthers the requester’s or
other person’s commercial, trade, or
profit interests.

(b) Direct costs means those costs
incurred in searching for and
duplicating (and, in the case of
commercial use requests, reviewing)
documents to respond to a FOIA
request. Direct costs include, for
example, salaries of employees who
perform the work and costs of
conducting large-scale computer
searches.

(c) Duplicate means to copy records to
respond to a FOIA request. Copies can
take the form of paper, audio-visual
materials, or electronic records, among
others.

(d) Educational institution means a
preschool, a public or private
elementary or secondary school, an
institution of graduate higher education,
an institution of undergraduate higher
education, an institution of professional
education, and an institution of
vocational education, that operates a
program or programs of scholarly
research.

(e) Fee category means one of the
three categories that agencies place
requesters in for the purpose of
determining whether a requester will be
charged fees for search, review and
duplication.

(f) Fee waiver means the waiver or
reduction of processing fees if a
requester can demonstrate that certain
statutory standards are satisfied.

(g) Non-commercial scientific
institution means an institution that is
not operated on a commercial basis and
that operates solely for the purpose of
conducting scientific research the
results of which are not intended to
promote any particular product or
industry.

(h) Representative of the news media
means any person or entity that gathers
information of potential interest to a
segment of the public, uses its editorial
skills to turn the raw materials into a
distinct work, and distributes that work
to an audience.

(i) Review means to examine a record
to determine whether any portion of the
record may be withheld and to process
a record for disclosure, including by
redacting it.

(j) Search for means look for and
retrieve records covered by a FOIA
request, including by looking page-by-
page or line-by-line to identify
responsive material within individual
records.

m 6. Section 9301.8 is amended by
revising the introductory text and
paragraph (d) to read as follows:

§9301.8 Fees in general.

SIGAR shall charge reasonable fees
that recoup the full allowable direct
costs it incurs in responding to FOIA
requests. SIGAR will provide an
estimated amount of fees, including a
breakdown of the fees for search,
review, and/or duplication. SIGAR may
assess charges for time spent searching
for records even if SIGAR is unable to
locate the records or if the records are
located and determined to be exempt
from disclosure. In general, SIGAR shall
apply the following fee schedule,
subject to §§ 9301.9 through 9301.11:

* * * * *

(d) Duplication. Fees for copying
paper records or for printing electronic
records shall be assessed at a rate of $.10
per page. For other types of copies such
as disks or audio visual tapes, SIGAR
shall charge the direct cost of producing
the document(s). If duplication charges
are expected to exceed $25, the FOIA
Officer shall notify the requester, unless
the requester has indicated in advance
a willingness to pay fees as high as

those anticipated.
* * * * *

m 7. Section 9301.10 is amended by
revising paragraph (c) as follows:

§9301.10 Other charges.

* * * * *

(c) Aggregating requests. When the
FOIA Officer reasonably believes that a
requester or a group of requesters acting
in concert is attempting to divide a
request into a series of requests within
a 30-day period for the purpose of
avoiding fees, the FOIA Officer shall
aggregate those requests and charge
accordingly.

m 8. Section 9301.11 is amended by
revising paragraph (b) to read as follows:
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§9301.11 Payment and waiver.
* * * * *

(b) Waiver. SIGAR may waive all or
part of any fee provided for in §§9301.8
through 9301.9 when the FOIA Officer
deems that as a matter of administrative
discretion or disclosure of the
information is in the general public’s
interest because it is likely to contribute
significantly to public understanding of
the operations or activities of the
Government and is not primarily in the
commercial interest of the requester.
Requesters may request a waiver in their
initial FOIA request letter. Requests for
a fee waiver should explain how the
information requested contributes to the
public’s understanding of the operations
or activities of the government. In
determining whether a fee should be
waived, the FOIA Officer may consider
whether:

(1) The subject matter specifically
concerns identifiable operations or
activities of the government;

(2) The information is already in the
public domain;

(3) Disclosure of the information
would contribute to the understanding
of the public-at-large as opposed to a
narrow segment of the population;

(4) Disclosure of the information
would significantly enhance the
public’s understanding of the subject
matter;

(5) Disclosure of the information
would further a commercial interest of
the requester; and

(6) The public’s interest is greater
than any commercial interest of the
requester.

Dated: June 21, 2012.
Steven J. Trent,

Acting Inspector General, Special Inspector
General for Afghanistan Reconstruction.

[FR Doc. 2012-15665 Filed 6—26—12; 8:45 am]
BILLING CODE 3710-L9-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 20
[Docket No. FDA-2012—-N-0205]

Agreements and Memoranda of
Understanding Between the Food and
Drug Administration and Other
Departments, Agencies, and
Organizations; Withdrawal

AGENCY: Food and Drug Administration,
HHS.
ACTION: Direct final rule; withdrawal.

SUMMARY: The Food and Drug
Administration (FDA) published in the

Federal Register of March 23, 2012 (77
FR 16923), a direct final rule making
technical changes to update a
requirement that many of its written
agreements and memoranda of
understanding with other departments,
Agencies, and organizations be
published in the Federal Register. The
comment period closed June 6, 2012.
FDA is withdrawing the direct final rule
because the Agency received significant
adverse comment.

DATES: The direct final rule published at
77 FR 16923, March 23, 2012, is
withdrawn, effective June 27, 2012.

FOR FURTHER INFORMATION CONTACT:
Daniel W. Sigelman, Office of the
Commissioner, Food and Drug
Administration, 10903 New Hampshire
Ave., Silver Spring, MD 20993-0002,
301-796-4706, FAX: 301-847-8616,
email: daniel.sigelman@fda.hhs.gov.
Authority: Therefore, under the Federal
Food, Drug, and Cosmetic Act and under
authority delegated to the Commissioner of
Food and Drugs, the direct final rule
published in the Federal Register on March
23,2012 (77 FR 16923) is withdrawn.
Dated: June 22, 2012.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2012-15713 Filed 6-26—12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF LABOR

Wage and Hour Division

29 CFR Part 570

Child Labor Regulations, Orders and
Statements of Interpretation

CFR Correction

m In Title 29 of the Code of Federal
Regulations, Parts 500 to 899, revised as
of July 1, 2011, on page 302, the section
heading for § 570.65 is corrected to read
as follows:

§570.65 [CORRECTED]

§570.65 Occupations involving the
operation of circular saws, band saws,
guillotine shears, chain saws, reciprocating
saws, wood chippers, and abrasive cutting
discs (Order 14).

[FR Doc. 2012-15868 Filed 6-26—12; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[DOD-2011-HA-0007]
RIN 0720-AB43

TRICARE Reimbursement Revisions

AGENCY: Office of the Secretary,
Department of Defense.

ACTION: Final rule.

SUMMARY: This final rule provides
several necessary revisions to the
regulation in order for TRICARE to be
consistent with Medicare. These
revisions affect: Hospice periods of care;
reimbursement of physician assistants
and assistant-at-surgery claims; and
diagnosis-related group values,
removing references to specific numeric
diagnosis-related group values and
replacing them with their narrative
description.

DATES: Effective Date: This rule is
effective July 27, 2012.

FOR FURTHER INFORMATION CONTACT: Ms.
Ann N. Fazzini, TRICARE Management
Activity, Medical Benefits and
Reimbursement Systems, telephone
(303) 676—3803.

SUPPLEMENTARY INFORMATION:
Background
1. Hospice

This final rule revises the regulation
for hospice periods of care. The Defense
Authorization Act for FY 1992—-1993,
Public Law 102-190, directed TRICARE
to provide hospice care in the manner
and under the conditions provided in
section 1861(dd) of the Social Security
Act (42 U.S.C. 1395x(dd)). Congress’
intent was for TRICARE to establish a
benefit in the same manner as Medicare.
TRICARE originally had the same
periods of hospice care used by
Medicare; however, over time the
Medicare benefit changed, but
TRICARE’s regulation has not. The
TRICARE regulation currently provides
for an initial period of 90 days, a
subsequent period of 90 days, a second
subsequent period of 30 days, and a
final period of unlimited duration.
Rather than maintaining this level of
specificity in the regulation and to
ensure that TRICARE and Medicare’s
benefit periods are equal, we are
revising the regulation to state that the
distinct periods of care available under
the hospice benefit shall be the same as
those offered under Medicare’s hospice
program. Currently under Medicare,
patients are entitled to two 90-day
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election periods, followed by an
unlimited number of 60-day periods.
The level of specific benefits shall be
included in the TRICARE
Reimbursement Manual, and may be
accessed at www.tricare.mil.

II. Physician Assistants and Assistant-
at-Surgery

The current regulatory language
references specific reimbursement
percentages for assistant-at-surgery
reimbursement. Rather than including
these specific percentage amounts,
which would require a regulatory
change any time the percentage amounts
change, we are making a general
statement referring to the current
percentages used by Medicare. Our
authority for this is 10 U.S.C. 1079(h)
which states: Except as provided in
paragraphs (2) and (3), payment for a
charge for services by an individual
health care professional (or other
noninstitutional health care provider)
for which a claim is submitted under a
plan contracted for under subsection (a)
shall be equal to an amount determined
to be appropriate, to the extent
practicable, in accordance with the
same reimbursement rules as apply to
payments for similar services under title
XVIII of the Social Security Act (42
U.S.C. 1395 et seq.). The Secretary of
Defense shall determine the appropriate
payment amount under this paragraph
in consultation with the other
administering Secretaries. The specific
percentages are more appropriately
included in the TRICARE
Reimbursement Manual, and may be
accessed at www.tricare.mil.

III. DRG

10 U.S.C. 1079(j)(2) provides that the
amount to be paid to a provider of
services for services provided under a
plan covered by this section shall be
determined under joint regulations to be
prescribed by the administering
Secretaries which provide that the
amount of such payments shall be
determined to the extent practicable in
accordance with the same
reimbursement rules as apply to
payments to providers of services of the
same type under title XVIII of the Social
Security Act (42 U.S.C. 1395 et seq.).

In accordance with the above statute,
the TRICARE/CHAMPUS DRG-based
payment system transitioned to
adopting the Medicare Severity-DRG
based payment system on October 1,
2008. When TRICARE transitioned to
the severity-based system, it was
necessary to renumber the existing
DRGs, and to assign different narrative
descriptions to the DRG numbers. As a
result, the existing regulatory reference

to specific DRG numbers and
descriptions became obsolete, so we are
removing the numeric references in the
regulation and utilizing only the
descriptive terminology.

Public Comments

A proposed rule was published on
January 13, 2011 (76 FR 2291). Two sets
of comments were received on the
proposed rule. One commenter
supported the proposed rule and urged
the DoD to make it final. The other
commenter concurred with the
reimbursement changes in the proposed
rule, but expressed concern that current
TRICARE policy does not cover mental
and behavioral services when delivered
by a physician assistant (PA). They
stated that PAs are qualified health care
professionals who are authorized by
state law to provide a wide range of
behavioral health services to patients in
all settings.

We appreciate the commenter’s
interest in TRICARE’s behavioral health
care services. TRICARE offers a robust
behavioral health care program and
allows care by qualified mental health
providers, as listed in 32 CFR 199.4 as
follows: Psychiatrists or other
physicians; clinical psychologists,
certified psychiatric nurse specialists,
clinical social workers, and certified
marriage and family therapists; and
pastoral and mental health counselors
under a physician’s supervision.
TRICARE views these professionals as
qualified behavioral health services
providers with the specialized training
to ensure quality of care to our
beneficiaries. Consequently, we have no
plans to expand coverage to allow
behavioral health services by PAs.

Regulatory Procedures

Executive Order 12866, “Regulatory
Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

Section 801 of title 5, United States
Code, and Executive Orders (E.O.)
12866 and 13563 require certain
regulatory assessments and procedures
for any major rule or significant
regulatory action, defined as one that
would result in an annual effect of $100
million or more on the national
economy or which would have other
substantial impacts. It has been certified
that this rule is not economically
significant. It has been reviewed by the
Office of Management and Budget as
required under the provisions of E.O.
12866 and 13563.

Public Law 104-4, Section 202,
“Unfunded Mandates Reform Act”’

Section 202 of Public Law 1044,
“Unfunded Mandates Reform Act,”
requires that an analysis be performed
to determine whether any federal
mandate may result in the expenditure
by State, local and tribal governments,
in the aggregate, or by the private sector
of $100 million in any one year. It has
been certified that this rule does not
contain a Federal mandate that may
result in the expenditure by State, local
and tribal governments, in aggregate, or
by the private sector, of $100 million or
more in any one year, and thus this final
rule is not subject to this requirement.

Public Law 96-354, “Regulatory
Flexibility Act” (RFA) (5 U.S.C. 601)

Public Law 96-354, ‘“Regulatory
Flexibility Act” (RFA) (5 U.S.C. 601),
requires that each Federal agency
prepare a regulatory flexibility analysis
when the agency issues a regulation
which would have a significant impact
on a substantial number of small
entities. This final rule is not an
economically significant regulatory
action, and it has been certified that it
will not have a significant impact on a
substantial number of small entities.
Therefore, this final rule is not subject
to the requirements of the RFA.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapters 35)

This final rule does not contain a
“collection of information”
requirement, and will not impose
additional information collection
requirements on the public under Public
Law 96-511, “Paperwork Reduction
Act” (44 U.S.C. Chapter 35).

Executive Order 13132, “Federalism”

E.O. 13132, “Federalism,” requires
that an impact analysis be performed to
determine whether the rule has
federalism implications that would have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. It has been
certified that this final rule does not
have federalism implications, as set
forth in E.O. 13132.

List of Subjects in 32 CFR part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, Military personnel.

Accordingly, 32 CFR Part 199 is
amended as follows:
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PART 199—[AMENDED]

m 1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

m 2. Section 199.4 is amended by
revising paragraph (e)(19)(v) to read as
follows:

§199.4 Basic program benefits.

* * * * *
(e) * *x %
(19) E

(v) Periods of care. Hospice care is
divided into distinct periods of care.
The periods of care that may be elected
by the terminally ill CHAMPUS
beneficiary shall be as the Director,
TRICARE determines to be appropriate,
but shall not be less than those offered
under Medicare’s Hospice Program.

* * * * *

m 3. Section 199.14 is amended by
revising paragraphs (a)(1)(ii)(C)(3),
(a)(1)(iii)(A)(2), and (j)(1)(ix) to read as
follows:

§199.14 Provider reimbursement
methods.

(3) All services related to heart and
liver transplantation for admissions
prior to October 1, 1998, which would
otherwise be paid under the respective
DRG.

* * * * *

(iii) * * *

(A] R

(2) Remove DRGs. Those DRGs that
represent discharges with invalid data
or diagnoses insufficient for DRG
assignment purposes are removed from
the database.

* * * * *

(]') * % %

(1) * % %

(ix) The allowable charge for
physician assistant services other than
assistant-at-surgery shall be at the same
percentage, used by Medicare, of the
allowable charge for a comparable
service rendered by a physician
performing the service in a similar
location. For cases in which the
physician assistant and the physician
perform component services of a
procedure other than assistant-at-
surgery (e.g., home, office, or hospital
visit), the combined allowable charge
for the procedure may not exceed the
allowable charge for the procedure
rendered by a physician alone. The
allowable charge for physician assistant

services performed as an assistant-at-
surgery shall be at the same percentage,
used by Medicare, of the allowable
charge for a physician serving as an
assistant surgeon when authorized as
CHAMPUS benefits in accordance with
the provisions of § 199.4(c)(3)(iii).
Physician assistant services must be
billed through the employing physician
who must be an authorized CHAMPUS

provider.
* * * * *

Dated: June 20, 2012.
Patricia L. Toppings,
OSD Federal Register Liaison Officer,
Department of Defense.
[FR Doc. 2012-15509 Filed 6-26—12; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[DOD-2011-HA-0058]
RIN 0720-AB51

TRICARE; Constructive Eligibility for
TRICARE Benefits of Certain Persons
Otherwise Ineligible Under Retroactive
Determination of Entitlement to
Medicare Part A Hospital Insurance
Benefits

AGENCY: Office of the Secretary,
Department of Defense.
ACTION: Final rule.

SUMMARY: The Department is publishing
this final rule to implement section 706
of the National Defense Authorization
Act (NDAA) for Fiscal Year 2010, Public
Law 111-84. Specifically, section 706
exempts TRICARE beneficiaries under
the age of 65 who become disabled from
the requirement to enroll in Medicare
Part B for the retroactive months of
entitlement to Medicare Part A in order
to maintain TRICARE coverage. This
statutory amendment and final rule only
impact eligibility for the period in
which the beneficiary’s disability
determination is pending before the
Social Security Administration. Eligible
beneficiaries are still required to enroll
in Medicare Part B in order to maintain
their TRICARE coverage for future
months, but are considered to have
coverage under the TRICARE program
for the retroactive months of their
entitlement to Medicare Part A. This
final rule also amends the eligibility
section of the TRICARE regulation to
more clearly address reinstatement of
TRICARE eligibility following a gap in
coverage due to lack of enrollment in
Medicare Part B.

DATES: Effective Date: This final rule is
effective July 27, 2012.

FOR FURTHER INFORMATION CONTACT: Ms.
Anne Breslin, TRICARE Operations
Branch, TRICARE Management Activity
(TMA), 5111 Leesburg Pike, Suite 810,
Falls Church, VA 22041, telephone
(703) 681-0039.

SUPPLEMENTARY INFORMATION:
I. Background

Prior to the enactment of section 706
of the National Defense Authorization
Act for Fiscal Year 2010 (Pub. L. 111-
84), 10 U.S.C. 1086(d) provided that a
person who would otherwise receive
benefits under section 1086 who is
entitled to Medicare Part A hospital
insurance is not eligible for TRICARE
unless the individual is enrolled in
Medicare Part B. When a TRICARE
beneficiary becomes eligible for
Medicare, Medicare becomes the
primary payer and TRICARE is the
secondary payer. Retroactive Medicare
eligibility determinations therefore
caused DoD and Medicare to reprocess
claims. Section 706 of the Fiscal Year
2010 National Defense Authorization
Act amended 10 U.S.C. 1086(d) to
exempt TRICARE beneficiaries under
the age of 65 who became Medicare
eligible due to a retroactive disability
determination from the requirement to
enroll in Medicare Part B for the
retroactive months of entitlement to
Medicare Part A in order to maintain
TRICARE coverage. This statutory
amendment became effective upon
enactment of the Fiscal Year 2010
National Defense Authorization Act on
October 28, 2009. Prior to this
amendment, beneficiaries who did not
purchase Medicare Part B to cover the
retroactive period lost their TRICARE
eligibility during that period of time. As
a result, beneficiaries and providers
were then subject to TRICARE
recoupment action for care provided
during the period of retroactive
disability. Pursuant to this amendment,
TRICARE remains first payer for any
claims filed during the retroactive
months and disabled TRICARE
beneficiaries are relieved of the
financial burden of making retroactive
payments to avoid a gap in coverage.
This final rule amends the Code of
Federal Regulations to conform to
current statutory authority regarding
TRICARE eligibility.

Additionally, due to an earlier
administrative omission, this final rule
also amends 32 CFR 199.3 to more
clearly address reinstatement of
TRICARE eligibility following a gap in
coverage due to lack of enrollment in
Part B. While most TRICARE
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beneficiaries who become eligible for
Medicare Part A maintain TRICARE
coverage through prompt acceptance of
Part B coverage, there are a number of
beneficiaries that for one reason or
another decline Part B and lose their
TRICARE eligibility. For those
individuals, they can have that
eligibility reinstated at a later date if
they re-enroll in Part B. This final rule
amends the section on reinstatement of
TRICARE eligibility to include
beneficiaries who elect to enroll in
Medicare Part B following a gap in
TRICARE coverage.

II. Public Comments

We provided a 60-day public
comment period following publication
of the Proposed Rule in the Federal
Register (76 FR 58204—58206) on
September 20, 2011. We received no
public comments.

III. Regulatory Procedures

Executive Order 12866, “Regulatory
Planning and Review”; Executive Order
13563, “Improving Regulation and
Regulatory Review”’; and Public Law 96—
354, “Regulatory Flexibility Act” (5
U.S.C. 601)

Executive Orders 12866 and 13563
require that a comprehensive regulatory
impact analysis be performed on any
economically significant regulatory
action, defined as one that would result
in an annual effect of $100 million or
more on the national economy or which
would have other substantial impacts.
The Regulatory Flexibility Act (RFA)
requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities. This rule is
not an economically significant
regulatory action and will not have a
significant impact on a substantial
number of small entities for purposes of
the RFA, thus this final rule is not
subject to any of these requirements.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3511)

This rule will not impose additional
information collection requirements on
the public. OMB previously cleared the
collection requirements under OMB
Control Number 0704-0364.

Executive Order 13132, “Federalism”

We have examined the impact(s) of
the rule under Executive Order 13132,
and it does not have policies that have
federalism implications that would have
substantial direct effects on the States,
on the relationship between the national

government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, therefore,
consultation with State and local
officials is not required.

Sec. 202, Public Law 1044, “Unfunded
Mandates Reform Act”

This rule does not contain unfunded
mandates. It does not contain a Federal
mandate that may result in the
expenditure by State, local, and tribal
governments, in aggregate, or by the
private sector, of $100 million or more
in any one year.

List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, Military personnel.

Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—[AMENDED]

m 1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.
m 2. Section 199.3 is amended by:
m a. Adding paragraph (f)(2)(iii);
m b. Revising paragraph (f)(3)(ix)(C); and
m c. Adding paragraph (g)(3) to read as
follows:

§199.3 Eligibility.

* * * * *

(f) * % %

(2) * % %

(iii) Attainment of entitlement to
hospital insurance benefits (Part A)
under Medicare except as provided in
paragraphs (b)(3), (f)(3)(vii), (f)(3)(viii)
and (f)(3)(ix) of this section.

(3) * % %

(ix) * * %

(C) The individual is enrolled in Part
B of Medicare except that in the case of
a retroactive determination of
entitlement to Medicare Part A hospital
insurance benefits for a person under 65
years of age there is no requirement to
enroll in Medicare Part B from the
Medicare Part A entitlement date until
the issuance of such retroactive
determination; and
* * * * *

* * %

(3) Enrollment in Medicare Part B. For
individuals whose CHAMPUS eligibility
has terminated pursuant to paragraph
(H)(2)(iii) or (f)(3)(vi) of this section due
to beneficiary action to decline Part B of
Medicare, CHAMPUS eligibility
resumes, effective on the date Medicare
Part B coverage begins, if the person
subsequently enrolls in Medicare Part B
and the person is otherwise still eligible.

m 3. Section 199.8 is amended by:

m a. Revising paragraph (d)(1)(i);

m b. Redesignating paragraphs (d)(1)(vi),
(d)(1)(vii) and (d)(1)(viii) as (d)(1)(vii),
(d)(1)(viii), and (d)(1)(ix) respectively;
and

m c. Adding new paragraph (d)(1)(vi) to
read as follows.

§199.8 Double coverage.

* * * * *

(d)* * *

(1) * Kk %

(i) General rule. In any case in which
a beneficiary is eligible for both
Medicare and CHAMPUS received
medical or dental care for which
payment may be made under Medicare
and CHAMPUS, Medicare is always the
primary payer except in the case of
retroactive determinations of disability
as provided in paragraph (d)(1)(v) of this
section. For dependents of active duty
members, payment will be determined
in accordance to paragraph (c) of this
section. For all other beneficiaries
eligible for Medicare, the amount
payable under CHAMPUS shall be the
amount of actual out-of-pocket costs
incurred by the beneficiary for that care
over the sum of the amount paid for that
care under Medicare and the total of all
amounts paid or payable by third party
payers other than Medicare.

* * * * *

(vi) Retroactive determinations of
disability. In circumstances involving
determinations of retroactive Medicare
Part A entitlement for persons under 65
years of age, Medicare becomes the
primary payer effective as of the date of
issuance of the retroactive
determination by the Social Security
Administration. For care and services
rendered prior to issuance of the
retroactive determination, the
CHAMPUS payment will be determined
consistent with paragraph (d)(1)(iii)(B)
of this section notwithstanding the
beneficiary’s retroactive entitlement for
Medicare Part A during that period.

* * * * *

m 4. Section 199.11 is amended by
revising paragraph (f)(3) to read as
follows:

§199.11 Overpayments recovery.

* * * * *

(f) I

(3) Claims arising from erroneous
TRICARE payments in situations where
the beneficiary has entitlement to an
insurance, medical service, health and
medical plan, including any plan
offered by a third party payer as defined
in 10 U.S.C. 1095(h)(1) or other
government program, except in the case
of a plan administered under Title XIX
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of the Social Security Act (42 U.S.C.
1396, et seq.) through employment, by
law, through membership in an
organization, or as a student, or through
the purchase of a private insurance or
health plan, shall be recouped following
the procedures in paragraph (f) of this
section. If the other plan has not made
payment to the beneficiary or provider,
the contractor shall first attempt to
recover the overpayment from the other
plan through the contractor’s
coordination of benefits procedures. If
the overpayment cannot be recovered
from the other plan, or if the other plan
has made payment, the overpayment
will be recovered from the party that
received the erroneous payment from
TRICARE. Nothing in this section shall
be construed to require recoupment
from any sponsor, beneficiary, provider,
supplier and/or the Medicare Program
under Title XVIII of the Social Security
Act in the event of a retroactive
determination of entitlement to SSDI
and Medicare Part A coverage made by
the Social Security Administration as
discussed in § 199.8(d) of this part.

* * * * *

Dated: June 20, 2012.
Patricia L. Toppings,
OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 2012—-15508 Filed 6—26-12; 8:45 am|
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[DOD-2008-HA—-0090]
RIN 0720-AB23

TRICARE; Off-Label Uses of Devices;
Partial List of Examples of Unproven
Drugs, Devices, Medical Treatments, or
Procedures

AGENCY: Office of the Secretary,
Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: The Department of Defense is
publishing this final rule to revise the
definition of “unlabeled or off-label
drug” to “off-label use of a drug or
device.” This provision codifies the
coverage of those medically necessary
indications for which there are
demonstrations from medical literature,
national organizations, or technology
assessment bodies that the off-label use
is safe and effective and in accordance
with nationally accepted standards of
practice in the medical community.
Additionally, this rule removes the

partial list of examples of unproven
drugs, devices, and medical treatments
or procedures proscribed in TRICARE
regulations. We are removing the partial
list from the regulation but will
maintain the partial list in the TRICARE
Policy Manual at www.tricare.mil.

DATES: Effective Date: This rule is
effective July 27, 2012.

FOR FURTHER INFORMATION CONTACT: Ms.
Elan Green, TRICARE Management
Activity, Medical Benefits and
Reimbursement Branch, telephone (303)
676—3907.

SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of August 31,
2009 (74 FR 44797-44798), the Office of
the Secretary of Defense published for
public comment a proposed rule that
revised the definition of ‘“unlabeled or
off-label drug” to ““off-label use of a drug
or device.” In addition this proposed
rule removed the partial list of examples
of unproven drugs, devices, and medical
treatments or procedures proscribed
under Section 199.4(g)(15).

Off-Label Uses of Devices

On January 6, 1997, the Office of the
Secretary of Defense published a final
rule in the Federal Register (62 FR 627—
631) clarifying the TRICARE exclusion
of unproven drugs, devices, and medical
treatments or procedures and adding the
TRICARE definition of unlabeled or off-
label drugs. This rule also added the
provision for coverage of unlabeled or
off-label uses of drugs that are Food and
Drug Administration (FDA) approved
drugs that are prescribed or
administered by a health care
practitioner and are used for indications
or treatments not included in the
approved labeling. We are now
modifying the definition of “unlabeled
or off-label drug” to ““off-label use of a
drug or device,” which includes a drug,
biologic or device under the regulatory
authority of the FDA. However, this
proposed rule does not present new
agency policy. Rather, it corrects an
error and omission from the current
rule. Coverage is limited to those
indications for which there are
demonstrations from medical literature,
national organizations, or technology
assessment bodies that the off-label use
is safe and effective and in accordance
with nationally accepted standards of
practice in the medical community. In
addition, the off-label use must be
reviewed for medical necessity.

In general, good medical practice and
the best interests of the patient require
that physicians use legally available
drugs, biologics, and devices, including

combination products, according to
their best knowledge and judgment.
When providers use a product for an
indication not in the approved labeling,
they have a responsibility to be well
informed about the product, to base its
use on firm scientific rationale and on
sound medical evidence. Limiting
CHAMPUS cost-sharing to those off-
label uses for which there are
demonstrations from medical literature,
national organizations, or technology
assessment bodies that the off-label use
is safe, effective, and in accordance with
nationally accepted standards of
practice in the medical community will
help to ensure there is sufficient
scientific evidence supporting the off-
label use, without being overly onerous,
while still promoting innovations in
medical practice that benefit patients.

In reviewing the proposed rule, we
discovered that we had inadvertently
incorporated the TRICARE reliable
evidence standard (as defined in 32 CFR
199.2) as the threshold for reviewing
coverage for off-label or unlabeled use.
The intent was not to make the standard
of review more onerous but rather to
expand the application of the existing
provision regarding the cost-sharing of
off-label use of drugs to also include the
off-label use of devices and biologics. As
a result, we are withdrawing the
changes to the third paragraph of the
Note to paragraph (g)(15)(i)(A) in section
199.4 with the exception of replacing
the term ‘“unlabeled or off-label uses of
drugs” with “off-label uses of drugs and
devices,” with an appropriate reference
back to the definition of the term in
199.2. “Off-label uses of drugs and
devices” includes off-label uses of
drugs, biologics, devices, and
combination products.

Although most biological products
meet the definition of “drugs’” under the
Federal Food, Drug and Cosmetic Act,
and are also regulated under that law,
biological products are approved for
marketing under the Public Health
Services Act by means of a biologics
license application. Thus, the definition
of “off-label use of a drug or device” has
been revised to acknowledge both the
Federal Food, Drug and Cosmetic Act
and the Public Health Services Act as
sources of the FDA’s regulatory
authority over the marketing of these
products.

Partial List of Examples of Unproven
Drugs, Devices, and Medical Treatments
or Procedures

By law, TRICARE can cost-share only
medically necessary supplies and
services. Any drug, device, and medical
treatment or procedure, the safety and
efficacy of which have not been
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established, as described in Part
199.4(g)(15), is unproven and cannot be
cost-shared by TRICARE except as
authorized under paragraph
199.4(e)(26). The current regulation and
program policy provide a partial list of
examples of unproven drugs, devices,
and medical treatments or procedures
that are excluded from benefits. The
intent of this partial list was to provide
information on specific examples of
emerging drugs, devices, and medical
treatments or procedures determined to
be unproven by TRICARE based on
review of current reliable evidence. Due
to the rapid and extensive changes in
medical technology it is not feasible to
maintain this list in the regulation.
Removal of this partial list of examples
does not change the exclusion of
unproven drugs, devices, and medical
treatments or procedures. Removal of
the partial list of examples does not
change the process TRICARE follows in
determining for purposes of benefit
coverage when a drug, device, and
medical treatment or procedure has
moved from the status of unproven to
proven medical effectiveness. The intent
of this revision is to ensure that benefit
determinations are made based on
current reliable evidence rather than
relying on outdated regulatory and
policy provisions. A partial list of
unproven drugs, devices, medical
treatments, or procedures will continue
to be published in the TRICARE Policy
Manual at www.tricare.mil.

II. Public Comments

We provided a 60-day public
comment period following publication
of the Proposed Rule in the Federal
Register (74 FR 44797—-44798) on
August 31, 2009. We received no public
comments.

III. Regulatory Procedures

Executive Order 12866, “Regulatory

Planning and Review”” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

Section 801 of title 5, United States
Code, and Executive Orders 12866 and
13563 require certain regulatory
assessments and procedures for any
major rule or significant regulatory
action, defined as one that would result
in an annual effect of $100 million or
more on the national economy or which
would have other substantial impacts. It
has been certified that this rule is not an
economically significant rule; however,
it is a regulatory action which has been
reviewed by the Office of Management
and Budget as required under the
provisions of EOs 12866 and 13563.

Section 202, Public Law 1044,
“Unfunded Mandates Reform Act”

Section 202 of Public Law 1044,
“Unfunded Mandates Reform Act,”
requires that an analysis be performed
to determine whether any federal
mandate may result in the expenditure
by State, local and tribal governments,
in the aggregate, or by the private sector
of $100 million in any one year. It has
been certified that this rule does not
contain a Federal mandate that may
result in the expenditure by State, local
and tribal governments, in aggregate, or
by the private sector, of $100 million or
more in any one year.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

The “Regulatory Flexibility Act”
(RFA) requires each Federal agency to
prepare and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities. This rule will
not significantly impact a substantial
number of small entities for purposes of
the RFA.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

This rule will not impose additional
information collection requirements on
the public under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3511).

Executive Order 13132, “Federalism”

This rule has been examined for its
impact under E.O. 13132 and does not
contain policies that have federalism
implications that would have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government; therefore,
consultation with the State and local
officials is not required.

List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, Military personnel.

Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—[AMENDED]
m 1. The authority citation for part 199

continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

m 2. Section 199.2(b) is amended by
removing the definition of “Unlabeled

or Off-label drugs” and adding a new
definition of “Off-label use of a drug or
device” in alphabetical order to read as
follows:

§199.2 Definitions.

* * * * *
(b) * ok %
* * * * *

Off-label use of a drug or device. A
use other than an intended use for
which the prescription drug, biologic or
device is legally marketed under the
Federal Food, Drug, and Cosmetic Act
or the Public Health Services Act. This
includes any use that is not included in
the approved labeling for an approved
drug, licensed biologic, approved device
or combination product; any use that is
not included in the cleared statement of
intended use for a device that has been
determined by the Food and Drug
Administration (FDA) to be
substantially equivalent to a legally
marketed predicate device and cleared
for marketing; and any use of a device
for which a manufacturer or distributor
would be required to seek pre-market
review by the FDA in order to legally
include that use in the device’s labeling.
* * * * *

m 3. Section 199.4 is amended by
revising the third paragraph of the Note
to paragraph (g)(15)(i)(A), and removing
paragraph (g)(15)(iv) as follows:

§199.4 Basic program benefits.

* * * * *

Note: * * *

CHAMPUS will consider coverage of
off-label uses of drugs and devices that
meet the definition of Off-Label Use of
a Drug or Device in § 199.2(b). Approval
for reimbursement of off-label uses
requires review for medical necessity
and also requires demonstrations from
medical literature, national
organizations, or technology assessment
bodies that the off-label use of the drug
or device is safe, effective, and in
accordance with nationally accepted
standards of practice in the medical
community.

Dated: June 20, 2012.
Patricia L. Toppings,
OSD Federal Register Liaison Officer,
Department of Defense.
[FR Doc. 2012-15510 Filed 6—-26-12; 8:45 am]
BILLING CODE 5001-06-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2010-0063]

Safety Zones; Annual Firework
Displays Within the Captain of the
Port, Puget Sound Area of
Responsibility

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zones for annual firework

displays in the Captain of the Port,
Puget Sound area of responsibility
during the dates and times noted below.
This action is necessary to prevent
injury and to protect life and property
of the maritime public from the hazards
associated with the firework displays.
During the enforcement periods, entry
into, transit through, mooring, or
anchoring within these zones is
prohibited unless authorized by the
Captain of the Port, Puget Sound or his
Designated Representative.

DATES: The regulations in 33 CFR
165.1332 for the events described below
will be enforced from 5 p.m. on July 4,
2012 to 1 a.m. on July 5, 2012.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email ENS Anthony P. LaBoy, Sector
Puget Sound Waterways Management,
Coast Guard; telephone 206—-217-6323,
SectorPugetSoundWWM®@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zones
established for Annual Fireworks
Displays within the Captain of the Port,
Puget Sound Area of Responsibility in
33 CFR 165.1332 during the dates and
times noted below.

The following safety zones will be
enforced from 5 p.m. on July 4, 2012
through 1 a.m. on July 5, 2012.

Event name Location Latitude Longitude F‘Eg'su)s
Blast Over Bellingham .........cccccoooieniiiniennnnn. Bellingham Bay ........cccooeiiiiiiiiiieeece, 48°44.933' N 122°29.667" W 300
Roche Harbor Fireworks .... ... | Roche Harbor .... . | 48°36.700" N 123°09.500" W 150
Fireworks Display .......ccccocceerrimeiniieeenineeens Henderson Bay .......cccocoeiiiiiineecee e 47°21.800" N 122°38.367" W 250

The special requirements listed in 33
CFR 165.1332(b), which can also be
found in the Federal Register (75 FR
33700) published on June 15, 2010,
apply to the activation and enforcement
of these safety zones.

All vessel operators who desire to
enter any of the safety zones must
obtain permission from the Captain of
the Port or his Designated
Representative by contacting either the
on-scene patrol craft on VHF Ch 13 or
Ch 16 or the Coast Guard Sector Puget
Sound Joint Harbor Operations Center
(JHOC) via telephone at (206) 217-6002.

The Coast Guard may be assisted by
other Federal, State, or local law
enforcement agencies in enforcing this
regulation.

This notice is issued under authority
of 33 CFR part 165 and 5 U.S.C. 552(a).
In addition to this notice, the Coast
Guard will provide the maritime
community with extensive advance
notification of the safety zones via the
Local Notice to Mariners and marine
information broadcasts on the days of
the events.

Dated: June 14, 2012.
S.J. Ferguson,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 2012—-15639 Filed 6—26—12; 8:45 am|
BILLING CODE 9110-04-P

NATIONAL INSTITUTE FOR LITERACY
34 CFR Ch. XI, Part 1100

NATIONAL COUNCIL ON DISABILITY

34 CFR Ch. XII, Part 1200

Subtitle C, Regulations Relating to
Education

CFR Correction

In Title 34 of the Code of Federal
Regulations, Part 680 to End, revised as
of July 1, 2011, on page 395, the heading
“Subtitle C—Regulations Relating to
Education” is added above chapter XI—
National Institute for Literacy. In title
34, chapters XI and XII are designated
under subtitle C.

[FR Doc. 2012—-15881 Filed 6—26-12; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-A003

Autopsies at VA Expense

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) is amending its regulation
that governs the performance of
autopsies on veterans. This final rule
updates outdated cross-references to a
statute that previously authorized
certain outpatient and ambulatory care,

which included post-hospitalization
autopsies, and its implementing
regulation. This final rule clarifies that
consent for an autopsy is implied if a
known surviving spouse or next of kin
has either not responded to a VA
request for permission or has not
inquired as to the decedent for 6 months
before the decedent’s death. This final
rule modifies the current regulation to
make the laws of the jurisdiction in
which the autopsy will be performed
the controlling laws for purposes of
determining who has authority to grant
permission for the autopsy. This final
rule also clarifies the authorized
purposes of a VA autopsy. Lastly, this
final rule clarifies that the authority to
order an autopsy includes transporting
the body at VA’s expense to the place
where the autopsy will be performed.
DATES: This final rule is effective July
27,2012.

FOR FURTHER INFORMATION CONTACT:
Kristin J. Cunningham, Director,
Business Policy, Chief Business Office,
Department of Veterans Affairs, 810
Vermont Ave. NW., Washington, DC
20420; (202) 461-1599. (This is not a
toll-free number.)

SUPPLEMENTARY INFORMATION: Prior to
this final rulemaking, 38 CFR 17.170
stated that under certain specified
circumstances, “[t]he Director of a [VA]
facility is authorized to cause an
autopsy to be performed on a veteran
who dies outside of a [VA] facility while
undergoing post-hospital care under the
provisions of 38 U.S.C. 1712 and 38 CFR
17.93.” These cross-references are
outdated and incomplete. Post-hospital
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care is now governed by section 1710,
not section 1712, and the implementing
regulation is now at 38 CFR 17.38. In
addition, VA is authorized, under
§17.52, to contract with non-VA
facilities to furnish hospital care and
medical services to certain veterans in
non-VA facilities. This final rule
updates the cross-references in §17.170
to allow VA to order an autopsy of an
individual who dies while receiving fee-
basis care under § 17.52 and to pay the
expense of transporting the body for
purposes of performing the autopsy.

This final rule also amends §17.170
by reorganizing and clarifying the
provisions governing whether an
autopsy should be performed, including
clarifying the applicability of local laws
and the determination of the individual
authorized to consent to autopsy. This
clarifying language allows for ease of
interpretation of the methods used to
obtain consent for autopsy.

In a document published in the
Federal Register on December 2, 2011
(76 FR 75509), VA proposed the above-
described amendments to §17.170. We
provided a 60 day comment period,
which ended on January 31, 2012. We
received one comment from a member
of the general public.

The commenter agreed with all of the
proposals. Therefore, VA will make no
changes based on this comment. The
commenter stated that “[w]hen an
autopsy is required for this purpose it is
necessary to complete it in a timely
fashion. Simplifying the language will
help to achieve this goal by clarifying
which laws to consult, addressing the
requirements needed to achieve
consent, and stating clearly the
limitations on time.” We thank the
commenter for taking the time to review
this rulemaking.

Based on the rationale set forth in the
preamble to the proposed rule and in
this final rule, VA is adopting the
proposed rule as a final rule without
any substantive changes. We made a
couple of nonsubstantive edits to
proposed § 17.170(a)(1).

Effect of Rulemaking

Title 38 of the Code of Federal
Regulations, as revised by this
rulemaking, represents VA’s
implementation of its legal authority on
this subject. Other than future
amendments to this regulation or
governing statutes, no contrary guidance
or procedures are authorized. All
existing or subsequent VA guidance
must be read to conform with this
rulemaking if possible or, if not
possible, such guidance is superseded
by this rulemaking.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
given year. This final rule will have no
such effect on State, local, and tribal
governments, or on the private sector.

Paperwork Reduction Act

This final rule contains no provisions
constituting a collection of information
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3521).

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action,” which requires
review by the Office of Management and
Budget (OMB), as “any regulatory action
that is likely to result in a rule that may:
(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.”

VA has examined the economic,
interagency, budgetary, legal, and policy
implications of this regulatory action,
and it has been determined not to be a
significant regulatory action under
Executive Order 12866.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. This final rule
will not cause a significant economic
impact on health care providers,
suppliers, or entities since only a small
portion of the business of such entities
concerns VA beneficiaries. Therefore,
pursuant to 5 U.S.C. 605(b), this final
rule is exempt from the initial and final
regulatory flexibility analysis
requirements of sections 603 and 604.

Catalog of Federal Domestic Assistance
Numbers

The Catalog of Federal Domestic
Assistance program numbers and titles
for this final rule are as follows: 64.005,
Grants to States for Construction of State
Home Facilities; 64.007, Blind
Rehabilitation Centers; 64.008, Veterans
Domiciliary Care; 64.009, Veterans
Medical Care Benefits; 64.010, Veterans
Nursing Home Care; 64.014, Veterans
State Domiciliary Care; 64.015, Veterans
State Nursing Home Care; 64.018,
Sharing Specialized Medical Resources;
64.019, Veterans Rehabilitation Alcohol
and Drug Dependence; 64.022, Veterans
Home Based Primary Care; and 64.024,
VA Homeless Providers Grant and Per
Diem Program.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on June 21, 2012, for
publication.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure; Alcohol abuse; Alcoholism;
Claims; Day care; Dental health; Drug
abuse; Government contracts; Grant
programs—health; Grant programs—
veterans; Health care; Health facilities;
Health professions; Health records;
Homeless; Mental health programs;
Nursing homes; Philippines; Reporting
and recordkeeping requirements;
Veterans.
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Dated: June 21, 2012.
Robert C. McFetridge,
Director, Office of Regulation Policy and
Management, Office of the General Counsel,
Department of Veterans Affairs.

For the reasons stated in the
preamble, the Department of Veterans
Affairs amends 38 CFR part 17 as
follows:

PART 17—MEDICAL

m 1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, and as noted in
specific sections.

m 2. Amend §17.170 by:
m a. Revising paragrapfl, (a).
m b. Removing paragraph (b).
m c. Redesignating paragraph (c) as new
paragraph (b) and adding a paragraph
heading.
m d. Redesignating paragraph (d) as new
paragraph (c) and adding a paragraph
heading.
m e. In newly redesignated paragraph
(c), removing ‘““paragraph (c)” each time
it appears and adding, in its place,
“paragraph (b)”.
m f. Redesignating paragraph (e) as new
paragraph (d) and revising newly
redesignated paragraph (d).
m g. Redesignating paragraph (f) as new
paragraph (e) and revising newly
redesignated paragraph (e).
m h. Adding an authority citation at the
end of the section.

The revisions and additions read as
follows:

§17.170 Autopsies.

(a) General. (1) Except as otherwise
provided in this section, the Director of
a VA facility may order an autopsy on
a decedent who died while undergoing
VA care authorized by §17.38 or
§17.52, if the Director determines that
an autopsy is required for VA purposes
for the following reasons:

(i) Completion of official records; or

(ii) Advancement of medical
knowledge.

(2) VA may order an autopsy to be
performed only if consent is first
obtained under one of the following
circumstances:

(i) Consent is granted by the surviving
spouse or next of kin of the decedent;

(ii) Consent is implied where a known
surviving spouse or next of kin does not
respond within a specified period of
time to VA’s request for permission to
conduct an autopsy;

(iii) Consent is implied where a
known surviving spouse or next of kin
does not inquire after the well-being of
the deceased veteran for a period of at
least 6 months before the date of the
veteran’s death; or

(iv) Consent is implied where there is
no known surviving spouse or next of
kin of the deceased veteran.

(b) Death resulting from crime.

(c) Jurisdiction. * * *

(d) Applicable Iaw. (1) The laws of the
state where the autopsy will be
performed are to be used to identify the
person who is authorized to grant VA
permission to perform the autopsy and,
if more than one person is identified,
the order of precedence among such
persons.

(2) When the next of kin, as defined
by the laws of the state where the
autopsy will be performed, consists of a
number of persons such as children,
parents, brothers and sisters, etc.,
permission to perform an autopsy may
be accepted when granted by the person
in the appropriate class who assumes
the right and duty of burial.

(e) Death outside a VA facility. The
Director of a VA facility may order an
autopsy on a veteran who was
undergoing VA care authorized by
§§17.38 or 17.52, and whose death did
not occur in a VA facility. Such
authority also includes transporting the
body at VA’s expense to the facility
where the autopsy will be performed,
and the return of the body. Consent for
the autopsy will be obtained as stated in
paragraph (d) of this section. The
Director must determine that such
autopsy is reasonably required for VA
purposes for the following reasons:

(1) The completion of official records;
or

(2) Advancement of medical
knowledge.

Authority: 38 U.S.C. 501, 1703, 1710.

[FR Doc. 201215624 Filed 6-26-12; 8:45 am|
BILLING CODE 8320-01-P

* * %

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 74
RIN 2900-A049

VA Veteran-Owned Small Business
Verification Guidelines

AGENCY: Department of Veterans Affairs.
ACTION: Interim final rule.

SUMMARY: This document implements a
portion of the Veterans Benefits, Health
Care, and Information Technology Act
of 2006, which requires the Department
of Veterans Affairs (VA) to verify
ownership and control of veteran-
owned small businesses (VOSBs),
including service-disabled veteran-
owned small businesses (SDVOSBs) in
order for these firms to participate in
VA acquisitions set-aside for SDVOSB/

VOSBs. This interim final rule contains
a minor revision to require re-
verification of SDVOSB/VOSB status
only every two years rather than
annually. The purpose of this change is
to reduce the administrative burden on
SDVOSB/VOSBs regarding participation
in VA acquisitions set asides for these
types of firms.

DATES: Effective date: June 27, 2012.

Comment date: Comments must be
received on or before August 27, 2012.
ADDRESSES: Written comments may be
submitted by: mail or hand-delivery to
Director, Regulations Management
(OOREG1), Department of Veterans
Affairs, 810 Vermont Ave. NW., Room
1068, Washington, DC 20420; fax to
(202) 273-9026; or email through
http://www.Regulations.gov. Comments
should indicate that they are submitted
in response to “RIN 2900-A049—VA
Veteran-Owned Small Business
Verification Guidelines.” All comments
received will be available for public
inspection in the Office of Regulation
Policy and Management, Room 1063B,
between the hours of 8 a.m. and 4:30
p.m., Monday through Friday (except
holidays). Please call (202) 273—9515 for
an appointment.

FOR FURTHER INFORMATION CONTACT:
Michelle Gardner-Ince, Director, Center
for Veterans Enterprise (00VE),
Department of Veterans Affairs, 810
Vermont Ave. NW., Washington, DC
20420, phone (202) 303—-3260 x5237.
SUPPLEMENTARY INFORMATION: In a final
rule published in the Federal Register
on February 8, 2010, (73 FR 6098), VA
established new 38 CFR part 74 setting
forth a mechanism for verifying
ownership and control of VOSBs,
including SDVOSBs. At that time, with
respect to 38 CFR 74.15, VA anticipated
that annual examinations were
necessary to ensure the integrity of the
Verification Program. This was deemed
consistent with the annual Federal size
and status recertification requirement in
the Central Contractor Registry.

In administering this program since
February 2010, VA has concluded that
an annual examination is not necessary
to adequately maintain the integrity of
the program and proposes a 2-year
eligibility period. This change is
appropriate because VA conducts a
robust examination of personal and
company documentation to verify
ownership and control by Veterans of
applicant businesses. In addition to
verifying individual owners’ service-
disabled veteran status or veteran status,
in accordance with 38 CFR 74.20(b), VA
reviews an applicant’s financial
statements; Federal personal and
business tax returns; personal history
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statements; articles of incorporation/
organization; corporate by-laws or
operating agreements; organizational,
annual and board/member meeting
records; stock ledgers and certificates;
State-issued certificates of good
standing; contract, lease and loan
agreements; payroll records; bank
account signature cards; and licenses.
Given the depth of this review, annual
re-verification examinations have
become an unnecessary administrative
burden on both applicants/participants
and VA.

Given this extensive initial
examination, VA is confident that the
integrity of the verification program will
not be compromised by establishing a
2-year eligibility period. Other integrity
aspects of the program remain adequate
to oversee a 2-year eligibility period.
Once verified, 38 CFR 74.15(a)
mandates that the participant must
maintain its eligibility during its tenure
and, if ownership or control changes
occur, must inform VA’s Center for
Veterans Enterprise (CVE) of any
changes that would adversely affect its
eligibility. Moreover, in accordance
with 38 CFR part 74.20(a), VA has the
right to conduct random, unannounced
site examinations of participants or to
conduct a further examination upon
receipt of specific and credible
information that a participant is no
longer eligible. Lastly, in the course of
specific SDVOSB/VOSB set-aside
acquisitions, VA contracting officers
and also competing SDVOSB/VOSBs
have the right to raise a SDVOSB/VOSB
status protest to VA’s Office of Small
and Disadvantaged Business Utilization
(OSDBU) if either has a reasonable basis
upon which to challenge the SDVOSB/
VOSB status of a verified firm.

Establishment of a longer, 2-year
eligibility period is consistent with
other Federal set-aside programs. With
respect to the Historically Underutilized
Business Zone (HUBZone) small
business certification program, U.S.
Small Business Administration (SBA)
regulations at 13 CFR 126.500 require
that any qualified HUBZone small
business concern seeking to remain on
the HUBZone approved list must
recertify every 3 years with SBA. With
regard to SBA’s Section 8(a) Business
Development program, SBA authorizes a
program term of up to 9 years in 13 CFR
124.2. For VA’s SDVOSB/VOSB
verification program, VA has now
determined that a program term of 2
years is reasonable given the mandatory
nature of VA’s SDVOSB/VOSB set-aside
authority in contrast to the discretionary
nature of the HUBZone and Section 8(a)
set-aside programs. In accordance with
38 U.S.C. 8127 and VA Acquisition

Regulation, 48 CFR Part 819, VA is
required to set aside any open market
procurement for SDVOSBs and then
VOSBs, first and second respectively, if
two or more such concerns are
reasonably anticipated to submit offers
at fair and reasonable pricing. Given the
large volume of appropriated funds
subject to these set-aside requirements,
a 2-year eligibility period prior to re-
examination is deemed reasonable to
adequately balance the burden on
SDVOSB/VOSBs and to protect the
integrity of the program.

Administrative Procedure Act

The Secretary of Veterans Affairs
finds good cause to issue this interim
final rule prior to notice and comment
procedures. The interim rule makes
only a minor modification to extend the
eligibility period for SDVOSB/VOSBs
after VA’s initial robust verification
examination and approval from 1 year
to 2 years. The rule will reduce the
administrative burden on SDVOSB/
VOSB participants by eliminating
annual re-verification submissions. The
integrity of the program remains
protected by the initial robust and
detailed verification examination, the
regulatory requirement of participants to
report changes to ownership and control
during their eligibility period, VA’s
authority to conduct random site
examinations and to re-examine
eligibility upon receipt of any
reasonably credible information
affecting SDVOSB/VOSB verified status,
and, for individual acquisitions, the
status protest process, where VA
contracting officers or competing
vendors can challenge the SDVOSB/
VOSB status of offerors if a reasonable
basis can be asserted to be decided by
VA OSDBU on SDVOSB/VOSB set-aside
acquisitions. For these reasons, the
Secretary of Veterans Affairs is issuing
this as an interim final rule. In view of
the detrimental effects of continuing an
unnecessary administrative burden on
program participants and verifying
officials, and to avoid delays in
verification caused by repetitive annual
reviews, the Secretary finds it is
impracticable, unnecessary, and
contrary to public interest to delay the
effective date of this regulation for the
purpose of soliciting advance public
comment. The Secretary of Veterans
Affairs will consider and address
comments that are received within 60
days of the date this interim final rule
is published in the Federal Register.

For these same reasons, and because
this interim final rule relieves a
restriction, the Secretary finds that this
rule will be effective on the date of
publication.

Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601-612, applies to this final
rule. This interim final rule is generally
neutral in its effect on small businesses
because it relates only to small
businesses applying for verified status
in VA’s SDVOSB/VOSB verified
database. The overall impact of the rule
will benefit small businesses owned by
veterans or service-disabled veterans
because it will reduce their
administrative burden associated with
maintaining verified status by extending
the need for re-verification by VA from
1 year to 2 years. VA has estimated the
cost to an individual business to be less
than $100.00 for 70-75 percent of the
businesses seeking verification, and the
average cost to the entire population of
veterans seeking to become verified is
less than $325.00 on average. Increasing
the verification period will decrease the
frequency of any such costs. On this
basis, the Secretary certifies that the
adoption of this interim final rule would
not have a significant economic impact
on a substantial number of small entities
as they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612.
Therefore, under 5 U.S.C. 605(b), this
regulation is exempt from the initial and
final regulatory flexibility analysis
requirements of sections 603 and 604.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action,” which requires
review by the Office of Management and
Budget (OMB), as “any regulatory action
that is likely to result in a rule that may:
(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
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another agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
have been examined and it has been
determined not to be a significant
regulatory action under Executive Order
12866.

VA has already established the
SDVOSB/VOSB verification program in
regulation at 38 CFR part 74, and the
minor change in this interim final rule
will solely modify the term of eligibility
after initial verification from 1 year to
2 years in 38 CFR 74.15(a) before re-
verification would be required.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
given year. This interim final rule
would have no such effect on State,
local, and tribal governments, or on the
private sector.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3521).

Catalog of Federal Domestic Assistance

This interim final rule affects the
verification guidelines of veteran-owned
small businesses, for which there is no
Catalog of Federal Domestic Assistance
program number.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on June 22, 2012, for
publication.

List of Subjects in 38 CFR Part 74

Administrative practice and
procedures, Privacy, Reporting and
recordkeeping requirements, Small

business, Veteran, Veteran-owned small
business, Verification.

Dated: June 22, 2012.
Robert C. McFetridge,
Director of Regulation Policy and
Management, Office of General Counsel,
Department of Veterans Affairs.

For the reasons set out in the
preamble, VA amends 38 CFR part 74 as
follows:

PART 74—VETERANS SMALL
BUSINESS REGULATIONS

m 1. The authority citation for part 74
continues to read as follows:

Authority: 38 U.S.C. 501, 513, and as noted
in specific sections.

§74.15 [Amended]

m 2.In § 74.15, paragraph (a), the first
sentence is amended by removing ‘1
year” and adding, in its place, “2
years”’.

[FR Doc. 2012-15801 Filed 6-26—12; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R07-OAR-2011-0627; FRL-9692-8]

Approval and Promulgation of
Implementation Plans and
Designations of Areas for Air Quality
Planning Purposes; Missouri and
lllinois; St. Louis Nonattainment Area;
Determination of Attainment by
Applicable Attainment Date for the
1997 Annual Fine Particulate
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is determining, pursuant
to the Clean Air Act (CAA), that the bi-
state St. Louis, Missouri-Illinois, fine
particulate (PM, s) nonattainment area
(hereafter referred to as ‘‘the St. Louis
area” or “the area”) has attained the
1997 annual PM, s national ambient air
quality standards (NAAQS) by its
applicable attainment date of April 5,
2010. This determination is based on
quality-assured and certified monitoring
data for the 2007—2009 monitoring
period. Based on this data, EPA
previously determined on May 23, 2011,
that the area attained the 1997
standards, and EPA suspended certain
planning requirements for the area
based on that determination. EPA is
now finding that the St. Louis area
attained the 1997 annual PM, s NAAQS

by its applicable attainment date. EPA is
finalizing this action because it is
consistent with the CAA and its
implementing regulations.

DATES: This rule is effective on July 27,
2012.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R07-OAR-2011-0627. All
documents in the electronic docket are
listed in the www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
www.regulations.gov or in hard copy at
the Atmospheric Section, Air Planning
and Development Branch, Air Waste
and Management Division, U.S.
Environmental Protection Agency,
Region 7, 901 North 5th Street, Kansas
City, Kansas 66101. EPA requests that if
at all possible, you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday, 8:30 a.m. to 4:30 p.m.,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: In
Region 7, Steven Brown, Atmospheric
Programs Section, Air Planning and
Development Branch, Air and Waste
Management Division, U.S.
Environmental Protection Agency,
Region 7, 901 North 5th Street, Kansas
City, Kansas 66101. Steven Brown may
be reached by telephone at (913) 551—
7718 or via electronic mail at
brown.steven@epa.gov. In Region 5,
John Summerhays, Attainment Planning
and Maintenance Section, Air Programs
Branch (AR 18]), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604. The telephone number is (312)
886—6067. Mr. Summerhays can also be
reached via electronic mail at
summerhays.john@epa.gov.

SUPPLEMENTARY INFORMATION:

I. What action is EPA taking?

II. What is the effect of this action?

I1I. What is the final action?

IV. Statutory and Executive Order Reviews

I. What action is EPA taking?

Based on EPA’s review of the quality-
assured and certified monitoring data
for 2007-2009, and in accordance with
section 179(c)(1) of the CAA, EPA is
determining that the St. Louis area
attained the 1997 annual PM, s NAAQS


mailto:summerhays.john@epa.gov
mailto:brown.steven@epa.gov
http://www.regulations.gov
http://www.regulations.gov

38184

Federal Register/Vol. 77, No. 124/ Wednesday, June 27, 2012/Rules and Regulations

by the applicable attainment date of
April 5, 2010. The St. Louis area is
comprised of Jefferson County, Franklin
County, St. Louis County, St. Louis City,
and St. Charles in Missouri, and
Madison, Monroe and St. Clair
Counties, and Baldwin Township in
Randolph County in Illinois. On May
23, 2011, EPA published a final
rulemaking making a determination that
the St. Louis area attained the 1997
annual PM, s NAAQS based on quality-
assured, quality controlled and certified
ambient air monitoring data for the
2007-2009 monitoring period and
thereby suspended the requirements for
the St. Louis area to submit an
attainment demonstration and
associated reasonably available control
measures (RACM), a reasonable further
progress (RFP) plan, contingency
measures, and other planning State
Implementation Plan (SIP) revisions
related to attainment of the 1997 annual
PM, s NAAQS so long as the area
continues to attain the 1997 Annual
PM, s NAAQS. See 76 FR 29652. Further
information regarding that action is
available in the notice proposing that
action, published on March 7, 2011, at
76 FR 12302.

Today’s final action merely makes a
determination that the St. Louis area
attained the 1997 annual PM, s NAAQS
by its applicable attainment date. This
action does not revisit the prior
attainment determination or reconsider
the suspension of the requirements for
the St. Louis area to submit an
attainment demonstration and
associated RACM, an RFP plan,
contingency measures, and other
planning SIP revisions related to
attainment of the standard. More
information regarding the 1997 annual
PM, s NAAQS and the area’s attainment
of that NAAQS is available at 76 FR
29652 (May 23, 2011). A detailed
discussion of EPA’s review of the
monitoring data showing attainment of
the standard can be found in the March
7, 2011 proposed action and the May 23,
2011 final action.

Other specific requirements of the
determination and the rationale for
EPA’s action today are explained in the
Notice of Proposed Rulemaking (NPR)
published on December 20, 2011 (76 FR
78869). The comment period closed on
January 19, 2012. No comments were
received in response to the NPR.

II. What is the effect of this action?

Today’s action is a determination that
the St. Louis area attained the 1997
annual PM, s NAAQS by its applicable
attainment date of April 5, 2010,
consistent with CAA section 179(c)(1).
Finalizing this action does not

constitute a redesignation of the St.
Louis area to attainment of the 1997
annual PM; s NAAQS under section
107(d)(3) of the CAA. Further, finalizing
this action does not involve approving
maintenance plans for the St. Louis area
as required under section 175A of the
CAA, nor would it find that the St.
Louis area has met all other
requirements for redesignation. The
designation status of the St. Louis area
remains nonattainment for the 1997
annual PM, s NAAQS until such time as
EPA determines that the area meets the
CAA requirements for redesignation to
attainment and takes action to
redesignate the area.

III. What is the final action?

This action is a final determination,
based on quality-assured and certified
monitoring data for the 2007-2009
monitoring period, that the St. Louis
area attained the annual PM, s NAAQS
by its applicable attainment date of
April 5, 2010. This action is being taken
pursuant to section 179(c)(1) of the CAA
and is consistent with the CAA and its
implementing regulations.

IV. Statutory and Executive Order
Reviews

This final action merely makes a
determination of the St. Louis area’s
attainment of the 1997 PM, s NAAQS
based upon complete, quality-assured,
and certified ambient air quality data,
pursuant to statutory mandate, and does
not impose additional requirements
beyond those imposed by state law. This
final action makes a non-discretionary
determination of the St. Louis area’s
attainment of the 1997 PM, s NAAQS
based solely upon complete, quality-
assured, and certified ambient air
quality data, as mandated by CAA
section 179(c)(1). For that reason, this
final action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive

Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this final rule determines
that the St. Louis area attained the 1997
annual average PM, s NAAQS by its
applicable attainment date does not
have tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIPs are
not approved to apply in Indian country
located in the states, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: May 16, 2012.

Karl Brooks,

Regional Administrator, Region 7.
Dated: June 15, 2012.

Susan Hedman,

Regional Administrator, Region 5.

Therefore, 40 CFR part 52 is amended
as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

m 2. Section 52.725(k) is revised to read
as follows:

§52.725 Control Strategy: Particulates.
* * * * *

(k) Determination of attainment. EPA
has determined, as of May 23, 2011, that
the St. Louis (MO-IL) metropolitan 1997
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PM; s nonattainment area has attained
the 1997 PM,.s NAAQS. This
determination, in accordance with 40
CFR 51.1004(c), suspends the
requirements for this area to submit an
attainment demonstration, associated
reasonably available control measures,
reasonable further progress, contingency
measures, and other plan elements
related to attainment of the standards
for as long as the area continues to meet
the 1997 PM, s NAAQS. In addition,
based upon review of the air quality
data for the 3-year period 2007 to 2009,
EPA has determined that the St. Louis
(MO-IL) PM, s nonattainment area has
attained the 1997 PM, s NAAQS by the
applicable attainment date of April 5,
2010.

m 3. Section 52.1341 is revised to read
as follows:

§52.1341 Control strategy: Particulate.
Determination of attainment. EPA has
determined, as of May 23, 2011, that the
St. Louis (MO-IL) metropolitan 1997
PM, s nonattainment area has attained
the 1997 PM,.s NAAQS. This
determination, in accordance with 40
CFR 51.1004(c), suspends the
requirements for this area to submit an
attainment demonstration, associated
reasonably available control measures,
reasonable further progress, contingency
measures, and other plan elements
related to attainment of the standards
for as long as the area continues to meet
the 1997 PM, s NAAQS. In addition,
based upon EPA’s review of the air
quality data for the 3-year period 2007
to 2009, the St. Louis (MO-IL) PM, 5
nonattainment area has attained the
1997 PM» s NAAQS by the applicable
attainment date of April 5, 2010.

[FR Doc. 2012-15573 Filed 6—26—12; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2010-0219; FRL-9691-5]

Approval and Promulgation of
Implementation Plans; State of North
Carolina; Regional Haze State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing a limited
approval of a revision to the North
Carolina State Implementation Plan
(SIP) submitted by the State of North
Carolina through the North Carolina
Department of Environment and Natural

Resources (NC DENR), Division of Air
Quality (DAQ), on December 17, 2007.
North Carolina’s December 17, 2007, SIP
revision addresses regional haze for the
first implementation period.
Specifically, this SIP revision addresses
the requirements of the Clean Air Act
(CAA or Act) and EPA’s rules that
require states to prevent any future and
remedy any existing anthropogenic
impairment of visibility in mandatory
Class I areas (national parks and
wilderness areas) caused by emissions
of air pollutants from numerous sources
located over a wide geographic area
(also referred to as the “regional haze
program”). States are required to assure
reasonable progress toward the national
goal of achieving natural visibility
conditions in Class I areas. EPA is
finalizing a limited approval of North
Carolina’s December 17, 2007, SIP
revision to implement the regional haze
requirements for North Carolina on the
basis that this SIP revision, as a whole,
strengthens the North Carolina SIP. In a
separate action published on June 7,
2012, EPA finalized a limited
disapproval of this same SIP revision
because of the deficiencies in the State’s
regional haze SIP revision arising from
the remand by the U.S. Court of Appeals
for the District of Columbia Circuit (D.C.
Circuit) to EPA of the Clean Air
Interstate Rule (CAIR).

DATES: Effective Date: This rule will be
effective July 27, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR—
2010-0219. All documents in the docket
are listed on the www.regulations.gov
web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
for further information. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Michele Notarianni, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Michele
Notarianni can be reached at telephone
number (404) 562-9031 and by
electronic mail at
notarianni.michele@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. What is the background for this final
action?

II. What is EPA’s response to comments
received on this action?

III. What is the effect of this final action?

IV. Final Action

V. Statutory and Executive Order Reviews

I. What is the background for this final
action?

Regional haze is visibility impairment
that is produced by a multitude of
sources and activities which are located
across a broad geographic area and emit
fine particles (e.g., sulfates, nitrates,
organic carbon, elemental carbon, and
soil dust), and their precursors (e.g.,
sulfur dioxide (SO,), nitrogen oxides
(NOx), and in some cases, ammonia and
volatile organic compounds). Fine
particle precursors react in the
atmosphere to form fine particulate
matter (PM> s) which impairs visibility
by scattering and absorbing light.
Visibility impairment reduces the
clarity, color, and visible distance that
one can see. PM, s can also cause
serious health effects and mortality in
humans and contributes to
environmental effects such as acid
deposition and eutrophication.

In section 169A of the 1977
Amendments to the CAA, Congress
created a program for protecting
visibility in the nation’s national parks
and wilderness areas. This section of the
CAA establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I areas
which impairment results from
manmade air pollution.” On December
2, 1980, EPA promulgated regulations to
address visibility impairment in Class I
areas that is “reasonably attributable” to
a single source or small group of
sources, i.e., “reasonably attributable
visibility impairment.” See 45 FR
80084. These regulations represented
the first phase in addressing visibility
impairment. EPA deferred action on
regional haze that emanates from a
variety of sources until monitoring,
modeling, and scientific knowledge
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about the relationships between
pollutants and visibility impairment
were improved.

Congress added section 169B to the
CAA in 1990 to address regional haze
issues. EPA promulgated a rule to
address regional haze on July 1, 1999
(64 FR 35713), the Regional Haze Rule
(RHR). The RHR revised the existing
visibility regulations to integrate into
the regulation provisions addressing
regional haze impairment and
established a comprehensive visibility
protection program for Class I areas. The
requirements for regional haze, found at
40 CFR 51.308 and 51.309, are included
in EPA’s visibility protection
regulations at 40 CFR 51.300-309. The
requirement to submit a regional haze
SIP applies to all 50 states, the District
of Columbia, and the Virgin Islands. 40
CFR 51.308(b) requires states to submit
the first implementation plan
addressing regional haze visibility
impairment no later than December 17,
2007.

On December 17, 2007, NC DENR
submitted a revision to North Carolina’s
SIP to address regional haze in the
State’s and other states’ Class I areas. On
February 28, 2012, EPA published an
action proposing a limited approval of
North Carolina’s December 17, 2007, SIP
revision to address the first
implementation period for regional
haze.® See 77 FR 11858. EPA proposed a
limited approval of North Carolina’s
December 17, 2007, SIP revision to
implement the regional haze
requirements for North Carolina on the
basis that this revision, as a whole,
strengthens the North Carolina SIP. See
section II of this rulemaking for a
summary of the comments received on
the proposed actions and EPA’s
responses to these comments. Detailed
background information and EPA’s
rationale for the proposed action is
provided in EPA’s February 28, 2012,
proposed rulemaking.

Following the remand of CAIR, EPA
issued a new rule in 2011 to address the
interstate transport of NOx and SO, in
the eastern United States. See 76 FR
48208 (August 8, 2011) (“‘the Transport
Rule,” also known as the Cross-State Air
Pollution Rule (CSAPR)). On December
30, 2011, EPA proposed to find that the
trading programs in the Transport Rule
would achieve greater reasonable

1In a separate action, published on June 7, 2012
(77 FR 33642), EPA finalized a limited disapproval
of the North Carolina regional haze SIP because of
deficiencies in the State’s regional haze SIP
submittal arising from the State’s reliance on CAIR
to meet certain regional haze requirements. This
final limited disapproval triggers a 24-month clock
by which a Federal Implementation Plan (FIP) or
EPA-approved SIP must be in place to address the
deficiencies.

progress towards the national goal of
achieving natural visibility conditions
than would best available retrofit
technology (BART) in the states in
which the Transport Rule applies
(including North Carolina). See 76 FR
82219. Based on this proposed finding,
EPA also proposed to revise the RHR to
allow states to substitute participation
in the trading programs under the
Transport Rule for source-specific
BART. EPA finalized this finding and
RHR revision on June 7, 2012 (77 FR
33642).

Also on December 30, 2011, the DC
Circuit stayed the Transport Rule
(including the provisions that would
have sunset CAIR and the CAIR FIPs)
and instructed the EPA to continue to
administer CAIR pending the outcome
of the court’s decision on the petitions
for review challenging the Transport
Rule. EME Homer City v. EPA, No. 11—
1302.

II. What is EPA’s response to comments
received on this action?

EPA received two sets of comments
on the February 28, 2012, rulemaking
proposing a limited approval of North
Carolina’s December 17, 2007, regional
haze SIP revision. Specifically, the
comments were received from the
Southern Environmental Law Center (on
behalf of the National Parks
Conservation Association and the Sierra
Club) and the U.S. National Park
Service. Full sets of the comments
provided by all of the aforementioned
entities (hereinafter referred to as “the
Commenter”) are provided in the docket
for today’s final action. A summary of
the comments and EPA’s responses are
provided below.

Comment 1: The Commenter
incorporates by reference comments that
it submitted to EPA on February 28,
2012, regarding the Agency’s December
30, 2011, proposed rulemaking to find
that the Transport Rule is ‘‘Better than
BART” and to use the Transport Rule as
an alternative to BART for North
Carolina and other states subject to the
Transport Rule. See 76 FR 82219. The
Commenter also restates several of these
comments, including the following: the
Transport Rule does not comply with
EPA'’s criteria for an alternative to
BART; the State cannot rely on the
proposed ‘“‘Better than BART”
rulemaking given the DC Circuit’s action
staying implementation of the Transport
Rule; EPA has not accounted for the
differences in averaging time under
BART, the Transport Rule, and in
measuring visibility impacts; EPA’s
modeling assumed nitrate levels that are
often lower than real-world conditions;
in some instances, EPA relied on a

single monitor to assess visibility
conditions in multiple Class I areas;
EPA uses a simple arithmetic mean to
conclude that visibility improvements
will be greater under the Transport Rule
than BART; and EPA’s proposed ‘“Better
than BART” determination relies on a
2014 base case that does not account for
permanent emissions reductions at non-
BART eligible sources.

Response 1: These comments are
beyond the scope of this rulemaking. In
today’s action, EPA is finalizing a
limited approval of North Carolina’s
regional haze SIP. EPA did not propose
to find that participation in the
Transport Rule is an alternative to
BART in this action nor did EPA reopen
discussions on the CAIR provisions as
they relate to BART.2 As noted above,
EPA proposed to find that the Transport
Rule is “Better than BART” and to use
the Transport Rule as an alternative to
BART for North Carolina in a separate
action on December 30, 2011, and the
Commenter is merely reiterating and
incorporating its comments on that
separate action. EPA addressed these
comments concerning the Transport
Rule as a BART alternative in a final
action that was published on June 7,
2012, and has determined that they do
not affect the Agency’s ability to finalize
a limited approval of North Carolina’s
regional haze SIP. EPA’s responses to
these comments can be found in Docket
ID No. EPA-HQ-OAR-2011-0729 at
www.regulations.gov.

Comment 2: The Commenter asserts
that the proposed limited approval of
North Carolina’s regional haze SIP
violates the CAA and RHR because a
regional haze plan’s BART requirements
and long-term strategy to achieve
reasonable progress cannot be evaluated
in isolation from one another. The
Commenter supports its position by
repeating statements made in its
February 28, 2012, comments on the
Agency’s proposed December 30, 2011,
rulemaking to find that the Transport
Rule is “Better than BART” and to use
the Transport Rule as an alternative to
BART for North Carolina and other
states subject to the Transport Rule. For
example, the Commenter states that
“[blecause BART is a critical component
to achieving reasonable progress,
neither the states nor EPA are
authorized to exempt sources from the
RHR’s BART requirements without
considering how doing so will affect the
overarching reasonable progress

2In a final action published on July 6, 2005, EPA
addressed similar comments related to CAIR and
determined that CAIR makes greater reasonable
progress than BART for certain EGUs and pollutants
(70 FR 39138). EPA did not reopen comment on
that issue through this rulemaking.
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mandate. * * * Concluding that CSAPR
achieves greater reasonable progress
toward achieving natural visibility
conditions than BART, without regard
to defined reasonable progress goals, is
arbitrary and contrary to law under the
Clean Air Act and the RHR.”

Response 2: As discussed in the
response to Comment 1, today’s action
does not address reliance on CAIR or
CSAPR to satisfy BART requirements.
Comments related to the approvability
of CAIR or CSAPR for the North
Carolina regional haze SIP are therefore
beyond the scope of this rulemaking and
were addressed by EPA in a separate
action published on June 7, 2012 (77 FR
33642). EPA addressed the Commenter’s
repeated statements regarding the
interrelatedness of BART, the LTS, and
RPGs in that final rulemaking action
and those responses support this limited
approval action.3

Comment 3: The Commenter asserts
that EPA does not have the authority
under the CAA to issue a limited
approval of North Carolina’s regional
haze SIP. The Commenter contends that
section 110(k) of the Act only allows
EPA to fully approve, partially approve
and partially disapprove, conditionally
approve, or fully disapprove a SIP.

Response 3: As discussed in the
September 7, 1992, EPA memorandum
cited in the notice of proposed
rulemaking,* although section 110(k) of
the CAA may not expressly provide
authority for limited approvals, the
plain language of section 301(a) does
provide “gap-filling” authority
authorizing the Agency to “prescribe
such regulations as are necessary to
carry out” EPA’s CAA functions. EPA
may rely on section 301(a) in
conjunction with the Agency’s SIP
approval authority in section 110(k)(3)
to issue limited approvals where it has
determined that a submittal strengthens
a given state’s implementation plan and
that the provisions meeting the

3 See EPA, Response to Comments Document,
Regional Haze: Revisions to Provisions Governing
Alternatives to Source-Specific Best Available
Retrofit Technology (BART) Determinations,
Limited SIP Disapprovals, and Federal
Implementation Plans (76 FR 82219; December 30,
2011), Docket Number EPA-HQ-OAR-2011-0729
(May 30, 2012), pages 49-51 (noting that EPA
“disagree[s] with comments that we cannot evaluate
the BART requirements in isolation from the
reasonable progress requirements. We have on
several occasions undertaken evaluations of a
state’s BART determination or promulgated a FIP
separately from our evaluation of whether the SIP
as a whole will ensure reasonable progress.”).

4 Processing of State Implementation Plan (SIP)
Revisions, EPA Memorandum from John Calcagni,
Director, Air Quality Management Division,
OAQPS, to Air Division Directors, EPA Regional
Offices I-X, September 7, 1992, (“1992 Calcagni
Memorandum”) located at http://www.epa.gov/ttn/
caaa/t1/memoranda/siproc.pdf.

applicable requirements of the Act are
not separable from the provisions that
do not meet the Act’s requirements. EPA
has adopted the limited approval
approach numerous times in SIP actions
across the nation over the last twenty
years. A limited approval action is
appropriate here because EPA has
determined that North Carolina’s SIP
revision addressing regional haze, as a
whole, strengthen the State’s
implementation plan and because the
provisions in the SIP revision are not
separable.

The Commenter states that EPA’s
action “conflicts with the plain
language of the [CAA]” and cites several
federal appellate court decisions to
support its contention that section
110(k) of the Act limits EPA to a full
approval, “‘a conditional approval, a
partial approval and disapproval, or a
full disapproval.” However, adopting
the Commenter’s position would ignore
section 301 and violate the
“‘fundamental canon of statutory
construction that the words of a statute
must be read in their context and with
a view to their place in the overall
statutory scheme’ * * *. A court must
therefore interpret the statute ‘as a
symmetrical and coherent regulatory
scheme,” * * * and ‘fit, if possible, all
parts into an harmonious whole.””” FDA
v. Brown & Williamson Tobacco Corp.,
529 U.S. 120, 133 (2000) (quoting Davis
v. Michigan Dept. of Treasury, 489 U.S.
803, 809 (1989), Gustafson v. Alloyd
Co., 513 U.S. 561, 569 (1995), and FTC
v. Mandel Brothers, Inc., 359 U.S. 385,
389 (1959)). Furthermore, the cases
cited by the Commenter did not involve
challenges to a limited approval
approach, and one of the cases,
Abramowitz v. EPA, 832 F.2d 1071 (9th
Cir. 1988), predates the 1990 CAA
amendments enacting section 110(k).

Comment 4: The Commenter contends
that it was inappropriate for the State to
“rel[y] on CAIR (and now CSAPR)” in
determining RPGs and that due, in part,
to this reliance, the State ‘““failed to
evaluate numerous sources that
contribute significantly to visibility
impairment at the State’s Class I areas’
and that it “cast doubts on the validity
of DAQ’s modeling.” The Commenter
therefore believes that EPA should not
approve the SIP unless the State
considers additional reasonable progress
from the 16 electric generating units
(EGUs) excluded from the reasonable
progress analyses and the State
conducts further analyses in setting its
RPGs (or EPA “‘ensure[s] that DAQ
follows through on its commitment to
re-evaluate its ability to meet its RPGs
in the five-year progress review,
pursuant to 40 CFR 52.308(g)”). The

s

Commenter also states that “even when
the uniform rate of progress [URP] is
predicted to be met, the state still has an
obligation ‘to go beyond the URP
analysis in establishing RPGs * * * to
determine whether additional progress
would be reasonable based on the
statutory factors.””’

Response 4: The State took into
account emissions reductions expected
from CAIR to determine the 2018 RPGs
for its Class I areas, and this approach
was fully consistent with EPA guidance
at the time of SIP development. In the
regional haze program, uncertainties
associated with modeled emissions
projections into the future are addressed
through the requirement under the RHR
to submit periodic progress reports in
the form of a SIP revision. Specifically,
40 CFR 51.308(g) requires each state to
submit a report every five years
evaluating progress toward the RPGs for
each mandatory Class I area located in
the state and for each Class I area
outside the state that may be affected by
emissions from the state. Since this five-
year progress re-evaluation is a
mandatory requirement, it is
unnecessary for EPA to take additional
measures to “‘ensure” that the State
meets its reporting obligation.

Regarding the need to go beyond the
URP analysis when establishing RPGs,
EPA affirmed in the RHR that the URP
is not a “‘presumptive target;” rather, it
is an analytical requirement for setting
RPGs. See 64 FR 35731. In determining
RPGs for the North Carolina Class I
areas, the State identified sources
through its area of influence
methodology for reasonable progress
control evaluation and described those
evaluations in its SIP. For its EGUs
subject to CAIR, DAQ reviewed the
statutory factors (i.e., the costs of
compliance, the time necessary for
compliance, the energy and non-air
quality environmental impacts of
compliance, and the remaining useful
life of any potentially affected sources)
as evaluated by EPA for CAIR.

Comment 5: The Commenter states
that in exempting EGUs from a BART
analysis for particulate matter “on the
basis that their contribution to visibility
impairment modeled less than 0.5
deciview, it does not appear that DAQ
considered the cumulative impact of
those sources that did not individually
exceed the 0.5 dv threshold, but
collectively may cause or contribute to
impairment.” The Commenter cites to
EPA guidelines in 70 FR 39161 to
support its belief that this exemption
threshold “applies when all visibility
impairing pollutants are modeled
together, not one pollutant at a time, as
used by DAQ.” According to the
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Commenter, when considering the
modeling impacts from coarse
particulate matter (PM,) alone for the
exempted sources, their combined
“contribution to visibility impairment
greatly exceeds the 0.5 dv contribution
threshold,” calling into question the
“validity of DAQ’s exemptions of
multiple sources from BART.”

Response 5: As discussed in the
proposal, (see section IV.C.6.B.2,
February 28, 2012, 77 FR 11873), North
Carolina adequately justified its
contribution threshold of 0.5 deciview.
While states have the discretion to set
an appropriate contribution threshold
considering the number of emissions
sources affecting the Class I area at issue
and the magnitude of the individual
sources’ impacts, the states’ analysis
must be consistent with the CAA, the
RHR, and EPA’s Guidelines for BART
Determinations Under the Regional
Haze Rule at Appendix Y to 40 CFR Part
51 (BART Guidelines). Consistent with
the regulations and EPA’s guidance,
“the contribution threshold should be
used to determine whether an
individual source is reasonably
anticipated to contribute to visibility
impairment. You should not aggregate
the visibility effects of multiple sources
and compare their collective effects
against your contribution threshold
because this would inappropriately
create a ‘contribution to contribution’
test.” See also 70 FR 39121. North
Carolina’s analysis in the regional haze
SIP revision was consistent with EPA’s
regulations and guidance on the issue of
cumulative analyses.

Regarding modeling in North
Carolina’s submittal that uses PM only
for its BART-eligible EGUs, EPA
previously determined that this
approach is appropriate for EGUs where
the State proposed to rely on CAIR to
satisfy the BART requirements for SO,
and NOx.5

Comment 6: The Commenter believes
that ““it is simply absurd for North
Carolina to exempt” Blue Ridge Paper
Products from the obligation to install
BART and that the State “should work
with the company to develop a facility-
wide emissions reduction plan by 2013
and to implement the plan by 2018.”

Response 6: In accordance with the
BART Guidelines, to determine the level
of control that represents BART for each
source, the State first reviewed existing
controls on the five BART-eligible units

5 Regional Haze Regulations and Guidelines for
Best Available Retrofit Technology (BART)
Determinations, EPA Memorandum from Joseph
Paisie, Group Leader, Geographic Strategies Group,
OAQPS, to Kay Prince, Branch Chief, EPA Region
4, July 19, 2006, located at: http://www.epa.gov/
visibility/pdfs/memo_2006_07_19.pdf.

at the Blue Ridge facility to assess
whether these constituted the best
controls currently available, then
identified what other technically
feasible controls are available, and
finally, evaluated the technically
feasible controls using the five BART
statutory factors. The units subject to
the BART requirements at Blue Ridge
Paper include the two recovery
furnaces, their associated smelt
dissolving tanks, and the black liquor
oxidation system. DAQ concluded that
BART for all of these emissions sources
is the existing emissions control systems
currently in place. As discussed in the
proposal (see section IV.C.6.C, February
28, 2012, 77 FR 11874), DAQ evaluated
the available controls for BART and
determined that these additional
controls were either technically or
economically infeasible. EPA has
reviewed North Carolina’s analyses and
concluded that they were conducted in
a manner that is consistent with EPA’s
BART Guidelines and EPA’s Air
Pollution Control Cost Manual (http://
www.epa.gov/ttncatc1/
products.html#cccinfo). Therefore, the
conclusions reflect a reasonable
application of EPA’s guidance to these
sources.

Comment 7: The Commenter contends
that EPA must require North Carolina to
include “‘a retirement discussion that
provides a realistic picture of future
emissions from BART-subject sources”
in its SIP pursuant to 40 CFR
51.308(d)(3)(v) as there is “no
discussion of planned or potential EGU
(or other source) retirements due to
changes in energy markets, new
regulations, and other factors.”

Response 7: Source retirement and
replacement schedules are explicitly
part of the emissions inventory that the
State used to project future conditions.
The projected inventories for 2009 and
2018 account for post-2002 emissions
reductions from promulgated and
proposed federal, state, local, and site-
specific control programs. For EGUs, the
Integrated Planning Model (IPM) was
run to estimate emissions of the
proposed and existing units in 2009 and
2018. These results were adjusted based
on state and local air agencies’
knowledge of planned emissions
controls at specific EGUs. In the case of
North Carolina, DAQ replaced all IPM
2009 results with emissions projections
from Duke Power’s and Progress
Energy’s North Carolina Clean
Smokestacks Act Compliance Plan for
2006. For non-EGUs, Visibility
Improvement State and Tribal
Association of the Southeast (VISTAS)
used recently updated growth and
control data consistent with the data

used in EPA’s CAIR analyses and
supplemented by state and local air
agencies’ data and updated forecasts
from the U.S. Department of Energy.
These updates are documented in the
MACTEC emissions inventory report
“Documentation of the 2002 Base Year
and 2009 and 2018 Projection Year
Emission Inventories for VISTAS” dated
February 2007 (Appendix D of the North
Carolina regional haze SIP submittal).
The technical information provided in
the record demonstrates that the
emissions inventory in the SIP
adequately reflects projection 2018
conditions and that the LTS meets the
requirements of the RHR and is
approvable. EPA finds that these
inventories provide a reasonable
assessment of future emissions from
North Carolina sources.

Comment 8: According to the
Commenter, it was “‘inappropriate and
arbitrary for DAQ to use the [State’s
Clean Smokestack’s Act] cost per ton of
SO, removed as the cost threshold for
evaluating reasonable progress controls.
The only rationale DAQ offered in
support of this decision was that DAQ
‘believes it is not equitable to require
non-EGUs to bear a greater economic
burden than EGUs for a given control
strategy’. * * * EPA acknowledges that
‘the use of a specific threshold for
assessing costs means that a state may
not fully consider available emissions
reduction measures above its threshold
that would result in meaningful
visibility improvement,” but proposes to
approve North Carolina’s reasonable
progress analysis anyway. EPA should
re-evaluate this decision in its final
action on this proposal, especially in
light of the fact that DAQ determined
that no additional reasonable controls
were required at any of the sources
affecting visibility in North Carolina’s
Class I areas.”

Response 8: As noted in EPA’s
Reasonable Progress Guidance,® the
states have wide latitude to determine
appropriate additional control
requirements for ensuring reasonable
progress, and there are many ways for
a state to approach identification of
additional reasonable measures. States
must consider, at a minimum, the four
statutory factors in determining
reasonable progress, but states have
flexibility in how to take these factors
into consideration.

After reviewing DAQ’s methodology
and analyses and the record prepared by

6 Guidance for Setting Reasonable Progress Goals
Under the Regional Haze Program,, July 1, 2007,
memorandum from William L.Wehrum, Acting
Assistant Administrator for Air and Radiation, to
EPA Regional Administrators, EPA Regions 1-10
(“EPA’s Reasonable Progress Guidance”), page 4-2.
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DAQ, EPA finds North Carolina’s
conclusion that no further controls are
necessary at this time acceptable. As
discussed in EPA’s February 28, 2012,
proposal, the State adequately evaluated
the control technologies available at the
time of its analysis and applicable to
this type of facility and consistently
applied its criteria for reasonable
compliance costs. See 77 FR 11872. The
State also included appropriate
documentation in its SIP of the
technical analysis it used to assess the
need for and implementation of
reasonable progress controls. Although
the use of a specific threshold for
assessing costs means that a state may
not fully consider available emissions
reduction measures above its threshold
that would result in meaningful
visibility improvement, EPA believes
that the North Carolina SIP ensures
reasonable progress.

In approving North Carolina’s
reasonable progress analysis, EPA is
placing great weight on the fact that
there is no indication in the SIP revision
that North Carolina, as a result of using
a specific cost effectiveness threshold,
rejected potential reasonable progress
measures that would have had a
meaningful impact on visibility in its
Class I areas.

Comment 9: The Commenter believes
that EPA should require the State to
verify that units 3 and 4 at PCS
Phosphate have been shut down.

Response 9: The construction permit
for the new unit 7 required the
shutdown of these two units as a
condition of commencing operation.
The new unit is operating, and units 3
and 4 have been shut down.

Comment 10: The Commenter states
that “[a]ssurances of the State’s ‘intent’
to ‘have discussions’ and to ‘encourage’
pollution reduction measures” at Blue
Ridge Paper, provided in response to the
Federal Land Managers’ (FLMs’) request
that the State describe a plan to consult
with Blue Ridge Paper on potential
control actions prior to 2018 that may
warrant a higher cost of control for
reasonable progress, ‘“does not satisfy
the requirement to demonstrate
reasonable progress toward the State’s
visibility goals.”

Response 10: North Carolina did not
rely on additional controls at this
facility to demonstrate that the State
would meet its RPGs for this first
implementation period, and DAQ stated
in its SIP revision that additional
controls are not required at the facility
during the first implementation period.
The State did not rely on the
“discussions” and ‘“‘encouragement’’ to
contribute any emissions reductions to
meeting the RPG goals for this first

implementation period. It also made
clear that conclusions reached regarding
appropriate levels of control to meet
reasonable progress for this first
implementation period did not extend
to the next implementation period. In
subsequent implementation periods,
North Carolina will once again
determine the pollutants and sources
with the greatest impact on visibility
and implement appropriate emissions
reduction measures as part of North
Carolina’s LTS for future
implementation periods.

Comment 11: The Commenter claims
that there is no information in the
docket supporting the cost estimates for
Blue Ridge Paper Products used by the
State to determine that ““‘there are no
cost-effective controls available for these
units at this time within the cost
threshold established for this reasonable
progress assessment. . . . Without
supporting data in the docket, neither
we nor EPA can determine that the
proper costing methodology was
followed.”

Response 11: Blue Ridge Paper
Products submitted supporting
materials to the State for the BART
determination that adequately
document the cost methodology for the
control equipment (included in
Appendix L.10 of North Carolina’s
regional haze SIP submittal). North
Carolina also summarized its evaluation
methodology for lower sulfur coal
options for two additional units
evaluated for reasonable progress
(Appendix H of the North Carolina’s
regional haze SIP submittal). Since this
analysis involved the use of alternative
coals, it is based on the cost premium
for these coals and no costs for
additional control equipment are
projected. EPA has reviewed the
supporting materials provided by DAQ
and finds no reason to question the
estimates or the conclusions reached by
the State.

Comment 12: The Commenter
recommends that EPA defer action on
the Reasonable Progress analysis for
Blue Ridge Paper Products until the
State conducts a “valid four-factor
analysis” and provides that analysis for
public review. Specifically, the
Commenter “could find no information
in the docket to support any of the ‘cost
of compliance’ estimates presented by
EPA” and without such documentation,
the Commenter is “‘unable to provide
informed comments on their validity or
on the conclusions upon which they
were based.”

Response 12: See the response to
Comment 11. In addition, EPA notes
that the Commenter was provided a
draft of the North Carolina’s regional

haze SIP for review prior to the State’s
release of the SIP revision for public
comment, and that the SIP revision
went through public notice and
comment rulemaking before the State
submitted it to EPA. The Commenter
raised no concerns with the adequacy of
the documentation prior to EPA’s
proposed limited approval action.

II1. What is the effect of this final
action?

Under CAA sections 301(a) and
110(k)(6), and EPA’s long-standing
guidance, a limited approval results in
approval of the entire SIP revision, even
of those parts that are deficient and
prevent EPA from granting a full
approval of the SIP revision.” Today,
EPA is finalizing a limited approval of
North Carolina’s December 17, 2007,
regional haze SIP revision. This limited
approval results in approval of North
Carolina’s entire regional haze
submission and all its elements. EPA is
taking this approach because North
Carolina’s SIP will be stronger and more
protective of the environment with the
implementation of those measures by
the State and having federal approval
and enforceability than it would
without those measures being included
in its SIP.

IV. Final Action

EPA is finalizing a limited approval of
arevision to the North Carolina SIP
submitted by the State of North Carolina
on December 17, 2007, as meeting some
of the applicable regional haze
requirements as set forth in sections
169A and 169B of the CAA and in 40
CFR 51.300-308.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., OMB must
approve all “collections of information”
by EPA. The Act defines “collection of
information” as a requirement for
answers to “* * * identical reporting or
recordkeeping requirements imposed on
ten or more persons * * *”. 44 U.S.C.
3502(3)(A). The Paperwork Reduction
Act does not apply to this action.

71992 Calcagni Memorandum.
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C. Regulatory Flexibility Act (RFA)

The RFA generally requires an agency
to conduct a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and small governmental
jurisdictions.

This rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the CAA do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the federal
SIP approval does not create any new
requirements, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities.

Moreover, due to the nature of the
federal-state relationship under the
CAA, preparation of flexibility analysis
would constitute federal inquiry into
the economic reasonableness of state
action. The CAA forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. EPA, 427
U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

D. Unfunded Mandates Reform Act
(UMRA)

Under sections 202 of the UMRA of
1995 (“Unfunded Mandates Act”),
signed into law on March 22, 1995, EPA
must prepare a budgetary impact
statement to accompany any proposed
or final rule that includes a federal
mandate that may result in estimated
costs to state, local, or tribal
governments in the aggregate; or to the
private sector, of $100 million or more.
Under section 205, EPA must select the
most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

EPA has determined that today’s
action does not include a federal
mandate that may result in estimated
costs of $100 million or more to either
state, local, or tribal governments in the
aggregate, or to the private sector. This
federal action approves pre-existing
requirements under state or local law,
and imposes no new requirements.
Accordingly, no additional costs to

state, local, or tribal governments, or to
the private sector, result from this
action.

E. Executive Order 13132, Federalism

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘“meaningful and
timely input by State and local officials
in the development of regulatory
policies that have Federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has Federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the federal
government provides the funds
necessary to pay the direct compliance
costs incurred by state and local
governments, or EPA consults with state
and local officials early in the process
of developing the proposed regulation.
EPA also may not issue a regulation that
has Federalism implications and that
preempts state law unless the Agency
consults with state and local officials
early in the process of developing the
proposed regulation.

This rule will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves a state rule
implementing a federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the CAA.
Thus, the requirements of section 6 of
the Executive Order do not apply to this
rule.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This rule does not have

tribal implications, as specified in
Executive Order 13175. It will not have
substantial direct effects on tribal
governments. Thus, Executive Order
13175 does not apply to this rule.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

Section 12 of the NTTAA of 1995
requires federal agencies to evaluate
existing technical standards when
developing a new regulation. To comply
with NTTAA, EPA must consider and
use “voluntary consensus standards”
(VCS) if available and applicable when
developing programs and policies
unless doing so would be inconsistent
with applicable law or otherwise
impractical.

EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
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submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““‘major rule” as
defined by 5 U.S.C. 804(2).

K. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 27, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the

purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: June 13, 2012.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart ll—North Carolina

m 2. Section 52.1770(c) is amended:

m a. By adding a new entry to Table 1
in paragraph (c) for “Sect .0543” in
numerical order, and

m b. By adding a new entry to the table
in paragraph (e) for “Regional Haze
Plan” at the end of the table.

§52.1770 Identification of plan.
* * * * *
(C) * x %

TABLE 1—EPA-APPROVED NORTH CAROLINA REGULATIONS

State effective

State citation Title/subject date EPA approval date Explanation
Subchapter 2D Air Pollution Control Requirements
Section .0500 Emission Control Standards
Sect .0543 ............... Best Available Retrofit Technology ..........cccceiiiiiiiinenne 9/6/2006 6/27/2012 [Insert citation of
publication].
(e) * % *

EPA-APPROVED NORTH CAROLINA NON-REGULATORY PROVISIONS

State effective

EPA approval

Provision date date Federal Register citation
Regional Haze Plan ... 11/17/2007 6/27/2012 [Insert citation of publication].

[FR Doc. 2012—-15468 Filed 6—26—-12; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2009-0784; FRL-9691-9]

Approval and Promulgation of
Implementation Plans; State of
Mississippi; Regional Haze State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: EPA is finalizing a limited
approval of revisions to the Mississippi
State Implementation Plan (SIP)
submitted by the State of Mississippi
through the Mississippi Department of
Environmental Management (MDEQ) on
September 22, 2008, and May 9, 2011.
Mississippi’s SIP revisions address
regional haze for the first
implementation period. Specifically,
these SIP revisions address the
requirements of the Clean Air Act (CAA
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or Act) and EPA’s rules that require
states to prevent any future and remedy
any existing anthropogenic impairment
of visibility in mandatory Class I areas
(national parks and wilderness areas)
caused by emissions of air pollutants
from numerous sources located over a
wide geographic area (also referred to as
the “regional haze program”). States are
required to assure reasonable progress
toward the national goal of achieving
natural visibility conditions in Class I
areas. EPA is finalizing a limited
approval of Mississippi’s SIP revisions
to implement the regional haze
requirements for Mississippi on the
basis that these SIP revisions, as a
whole, strengthen the Mississippi SIP.
In a separate action published on June
7, 2012, EPA finalized a limited
disapproval of this same SIP revision
because of the deficiencies in the State’s
regional haze SIP revision arising from
the remand by the U.S. Court of Appeals
for the District of Columbia Circuit (D.C.
Circuit) to EPA of the Clean Air
Interstate Rule (CAIR).

DATES: Effective Date: This rule will be
effective July 27, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR-
2009-0784. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
for further information. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Michele Notarianni, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. Michele
Notarianni can be reached at telephone

number (404) 562-9031 and by
electronic mail at notarianni.michele@
epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. What is the background for this final
action?

II. What is EPA’s response to comments
received on this action?

III. What is the effect of this final action?

IV. Final Action

V. Statutory and Executive Order Reviews

I. What is the background for this final
action?

Regional haze is visibility impairment
that is produced by a multitude of
sources and activities which are located
across a broad geographic area and emit
fine particles (e.g., sulfates, nitrates,
organic carbon, elemental carbon, and
soil dust), and their precursors (e.g.,
sulfur dioxide (SO), nitrogen oxides
(NOx), and in some cases, ammonia and
volatile organic compounds. Fine
particle precursors react in the
atmosphere to form fine particulate
matter (PM» s) which impairs visibility
by scattering and absorbing light.
Visibility impairment reduces the
clarity, color, and visible distance that
one can see. PM» s can also cause
serious health effects and mortality in
humans and contributes to
environmental effects such as acid
deposition and eutrophication.

In section 169A of the 1977
Amendments to the CAA, Congress
created a program for protecting
visibility in the nation’s national parks
and wilderness areas. This section of the
CAA establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I areas
which impairment results from
manmade air pollution.” On December
2, 1980, EPA promulgated regulations to
address visibility impairment in Class I
areas that is “reasonably attributable” to
a single source or small group of
sources, i.e., “reasonably attributable
visibility impairment.” See 45 FR
80084. These regulations represented
the first phase in addressing visibility
impairment. EPA deferred action on
regional haze that emanates from a
variety of sources until monitoring,
modeling, and scientific knowledge
about the relationships between
pollutants and visibility impairment
were improved.

Congress added section 169B to the
CAA in 1990 to address regional haze
issues. EPA promulgated a rule to
address regional haze on July 1, 1999
(64 FR 35713), the Regional Haze Rule
(RHR). The RHR revised the existing

visibility regulations to integrate into
the regulation provisions addressing
regional haze impairment and
established a comprehensive visibility
protection program for Class I areas. The
requirements for regional haze, found at
40 CFR 51.308 and 51.309, are included
in EPA’s visibility protection
regulations at 40 CFR 51.300-309. The
requirement to submit a regional haze
SIP applies to all 50 states, the District
of Columbia, and the Virgin Islands. 40
CFR 51.308(b) requires states to submit
the first implementation plan
addressing regional haze visibility
impairment no later than December 17,
2007.

On September 22, 2008, and May 9,
2011, MDEQ submitted revisions to
Mississippi’s SIP to address regional
haze in the State’s and other states’
Class I areas. On February 28, 2012, EPA
published an action proposing a limited
approval of Mississippi’s SIP revisions
to address the first implementation
period for regional haze.? See 77 FR
11879. EPA proposed a limited approval
of Mississippi’s SIP revisions to
implement the regional haze
requirements for Mississippi on the
basis that this revision, as a whole,
strengthens the Mississippi SIP. See
section II of this rulemaking for a
summary of the comments received on
the proposed actions and EPA’s
responses to these comments. Detailed
background information and EPA’s
rationale for the proposed action is
provided in EPA’s February 28, 2012,
proposed rulemaking. See 77 FR 11879.

Following the remand of CAIR, EPA
issued a new rule in 2011 to address the
interstate transport of NOx and SO in
the eastern United States. See 76 FR
48208 (August 8, 2011) (“the Transport
Rule,” also known as the Cross-State Air
Pollution Rule (CSAPR)). On December
30, 2011, EPA proposed to find that the
trading programs in the Transport Rule
would achieve greater reasonable
progress towards the national goal of
achieving natural visibility conditions
than would Best Available Retrofit
Technology (BART) in the states in
which the Transport Rule applies. See
76 FR 82219. Based on this proposed
finding, EPA also proposed to revise the
RHR to allow states to substitute
participation in the trading programs
under the Transport Rule for source-

1In a separate action, published June 7, 2012 (77
FR 33642), EPA finalized a limited disapproval of
the Mississippi regional haze SIP because of
deficiencies in the State’s regional haze SIP
submittal arising from the State’s reliance on CAIR
to meet certain regional haze requirements. This
final limited disapproval triggers a 24-month clock
by which a Federal Implementation Plan (FIP) or
EPA-approved SIP must be in place to address the
deficiencies.
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specific BART. EPA finalized this
finding and RHR revision on June 7,
2012 (77 FR 33642).

Also on December 30, 2011, the D.C.
Circuit stayed the Transport Rule
(including the provisions that would
have sunset CAIR and the CAIR FIPs)
and instructed the EPA to continue to
administer CAIR pending the outcome
of the court’s decision on the petitions
for review challenging the Transport
Rule. EME Homer City v. EPA, No. 11—
1302.

II. What is EPA’s response to comments
received on this action?

EPA received three sets of comments
on the February 28, 2012, rulemaking
proposing a limited approval of
Mississippi’s regional haze SIP
revisions. Specifically, the comments
were received from the National Park
Service, Sierra Club, and the Chevron
Products Company. Full sets of the
comments provided by all of the
aforementioned entities (hereinafter
referred to as ‘“the Commenter”’) are
provided in the docket for today’s final
action. A summary of the comments and
EPA’s responses are provided below.

Comment 1: The Commenter believes
that Mississippi’s regional haze SIP is
inadequate because it does not properly
identify sources that should be subject
to a reasonable progress analysis and
disagrees with MDEQ'’s decision to not
subject Mississippi Power Company—
Plant Watson (Plant Watson) and the
DuPont Delisle facility to a reasonable
progress control evaluation on the basis
that Louisiana did not identify these
plants as potentially impacting the
Breton Wilderness Area (Breton). The
Commenter recognizes that it should be
the responsibility of the state in which
a federal Class I area is located to
determine which sources should be
evaluated for reasonable progress but
also states its belief that, when a state
fails to adequately address the federal
Class I areas within its borders, the
responsibility for protecting visibility at
that federal Class I area shifts to those
states who have identified sources
within their boundaries that impact that
federal Class I area. Therefore, the
Commenter contends that MDEQ should
consider applying some level of control
to the two aforementioned facilities
even though the Louisiana regional haze
SIP submittal did not specifically
identify them in its control strategy for
Breton. The Commenter also states that
there is no evidence that Mississippi
consulted or corresponded with
Louisiana regarding the potential
visibility impacts from these two
facilities.

Response 1: EPA disagrees with the
Commenter’s conclusion that the
responsibility for developing an
adequate long-term strategy (LTS) shifts
from states with federal Class I areas
within their boundaries to neighboring
states. EPA’s regulations are clear that
“[w]here the State has emissions that
are reasonably anticipated to contribute
to visibility impairment in any
mandatory Class I Federal area located
in another State or States, the State must
consult with the other State(s) in order
to develop coordinated emission
management strategies.” 40 CFR
52.308(d)(3)(i).

MDEQ has met its obligation to
consult with Louisiana. In December
2006 and in May 2007, the State Air
Directors from the Visibility
Improvement State and Tribal
Association of the Southeast (VISTAS)
states held formal interstate
consultation meetings to discuss the
methodology proposed by VISTAS for
identifying sources to evaluate for
reasonable progress. The states invited
Federal Land Managers (FLMs) and EPA
representatives to participate and to
provide additional feedback, and the
State Air Directors discussed the results
of analyses showing contributions to
visibility impairment from states to each
of the federal Class I areas in the
VISTAS region. Mississippi received
letters from Louisiana and Alabama
transmitting prehearing drafts of their
regional haze SIPs and provided
documentation of this correspondence
and summaries of formal consultation
meetings in Appendix J of the
September 2008 Mississippi SIP
submittal. MDEQ concurred on the
reasonable progress goals (RPGs) for
Breton and the Sipsey Wilderness Area
and committed to continue
collaboration with these states in the
preparation of future VISTAS studies
and analyses and in addressing regional
haze issues in future implementation
periods.

In addition, 40 CFR 51.308(d)(3)(ii)
requires each state that causes or
contributes to impairment in a
mandatory federal Class I area to
demonstrate that it has included in its
implementation plan all measures
necessary to obtain its share of the
emissions reductions needed to meet
the progress goals for the area. MDEQ
has met its obligations with regard to
obtaining emissions reductions since no
additional control measures specific to
Mississippi were identified by the
Louisiana reasonable progress analysis.
As noted in the proposal, after the time
of Mississippi’s original 2008 SIP
submittal, Louisiana completed and
submitted a regional haze SIP to address

visibility at Breton. Neither Plant
Watson nor the DuPont DelLisle facility
were identified by Louisiana, either
through consultations with Mississippi
or in the Louisiana regional haze SIP, as
sources potentially impacting Breton for
which a reasonable progress control
evaluation would be needed. Thus, EPA
believes it is appropriate for Mississippi
to determine that no further control
analysis was necessary at these facilities
at this time. Since Breton is in
Louisiana, EPA believes that Mississippi
appropriately relied on Louisiana’s
determination of which sources to
prioritize for reasonable progress control
evaluation during this implementation
period. Mississippi has committed to
continue to consult with Louisiana to
assess the potential impact of facilities
in Mississippi to help meet the visibility
goals for Breton for future
implementation periods.

Comment 2: The Commenter states
that MDEQ improperly estimated
emissions reductions for 2018 and that
Mississippi’s projection of future
visibility conditions for 2018 is based
on “uncertain federal and state
pollution control projects, including, in
large part, on the emissions reductions
anticipated from CAIR.” The
Commenter also believes that
anticipated emissions reductions
resulting from the other control
programs considered by Mississippi
(e.g., Industrial Boiler Maximum
Achievable Control Technology, the
Atlanta/Birmingham/Northern
Kentucky 1997 8-hour ozone
nonattainment area SIP) are just as
uncertain as those resulting under CAIR
and the Transport Rule, and that
Mississippi “need[s] to base its LTS on
concrete, definite emissions
reductions.” The Commenter requests
that, at a minimum, EPA should ensure
that MDEQ follows through on its
commitment to re-evaluate its ability to
meet its RPGs in the five-year progress
review.

Response 2: The technical
information provided in the record
demonstrates that the emissions
inventory in the SIP adequately reflects
projected 2018 conditions and that the
LTS meets the requirements of the RHR
and is approvable. Mississippi’s 2018
projections are based on the State’s
technical analysis of the anticipated
emissions rates and level of activity for
electric generating units (EGUs), other
point sources, nonpoint sources, on-
road sources, and off-road sources based
on their emissions in the 2002 base year,
considering growth and additional
emissions controls to be in place and
federally enforceable by 2018. The
emissions inventory used in the regional
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haze technical analyses that was
developed by VISTAS with assistance
from Mississippi projected 2002
emissions (the latest region-wide
inventory available at the time the
submittal was being developed) and
applied reductions expected from
federal and state regulations affecting
the emissions of volatile organic
compounds and the visibility impairing
pollutants NOx, PM, and SOs.

To minimize the differences between
the 2018 projected emissions used in
the Mississippi regional haze submittal
and what actually occurs in 2018, the
RHR requires that the five-year review
address any expected significant
differences due to changed
circumstances from the initial 2018
projected emissions, provide updated
expectations regarding emissions for the
implementation period, and evaluate
the impact of these differences on RPGs.
It is expected that individual projections
within a statewide inventory will vary
from actual emissions over a 16-year
period. For example, some facilities may
shut down whereas others may expand
operations. Furthermore, economic
projections and population changes
used to estimate growth often differ
from actual events; new rules are
modified, changing their expected
effectiveness; and methodologies to
estimate emissions improve, modifying
emissions estimates. The five-year
review is a mechanism to assure that
these expected differences from
projected emissions are considered and
their impact on the 2018 RPGs is
evaluated. In the regional haze program,
uncertainties associated with modeled
emissions projections into the future are
addressed through the requirement
under the RHR to submit periodic
progress reports in the form of a SIP
revision. Specifically, 40 CFR 51.308(g)
requires each state to submit a report
every five years evaluating progress
toward the RPGs for each mandatory
federal Class I area located in the state
and for each federal Class I area outside
the state that may be affected by
emissions from the state. Since this five-
year progress re-evaluation is a
mandatory requirement, it is
unnecessary for EPA to take additional
measures to “‘ensure” that the State
meets its reporting obligation. In the
specific instances of uncertainty of
future reductions cited by the
Commenter, the State’s analysis of
projected emissions and its reliance on
these projections to address its share of
the emissions reductions needed to
meet the RPGs for Breton in accordance
with 40 CFR 51.308(d)(3)(ii) satisfy EPA

guidance and the requirements of the
regional haze regulations.

Comment 3: The Commenter does not
believe that MDEQ can rely on CAIR or
the Transport Rule to exempt the seven
power plants with BART-eligible EGUs
from an SO, and NOx BART analysis.
The Commenter enclosed letters that it
submitted to EPA on February 28, 2012,
with its comments on the Agency’s
proposed December 30, 2011,
rulemaking to find that the Transport
Rule is “Better than BART” and to use
the Transport Rule as an alternative to
BART for Mississippi and other states
subject to the Transport Rule. See 76 FR
82219. The Commenter incorporates the
comments in these letters by reference
and repeats a subset of those comments,
including the following: The Transport
Rule cannot serve as the BART-
alternative for the regional haze SIP
process in Mississippi; EPA has not
demonstrated that the Transport Rule
assures greater reasonable progress than
source-specific BART; EPA failed to
account for the geographical and
temporal uncertainties in emissions
reductions inherent in a cap-and-trade
program such as the Transport Rule;
EPA underestimated the visibility
improvements from BART using
“presumptive BART rather than actual
BART;” EPA did not consider
subsequent revisions to the Transport
Rule budget that increase emission
allocations for EGUs in Mississippi; and
EPA has not accounted for the
differences in averaging time under
BART, the Transport Rule, and in
measuring visibility impacts.

Response 3: These comments are
beyond the scope of this rulemaking. In
today’s action, EPA is finalizing a
limited approval of Mississippi’s
regional haze SIP. EPA did not propose
to find that participation in the
Transport Rule is an alternative to
BART in this action nor did EPA reopen
discussions on the CAIR provisions as
they relate to BART.2 As noted above,
EPA proposed to find that the Transport
Rule is “Better than BART” and to use
the Transport Rule as an alternative to
BART for certain states in a separate
action on December 30, 2011, and the
Commenter is merely reiterating and
incorporating comments submitted on
that separate action. EPA addressed the
Commenter’s February 28, 2012,
comments concerning the Transport
Rule as a BART alternative in a final
action that was published on June 7,

2In a final action published on July 6, 2005, EPA
addressed similar comments related to CAIR and
determined that CAIR makes greater reasonable
progress than BART for certain EGUs and pollutants
(70 FR 39138). EPA did not reopen comment on
that issue through this rulemaking.

2012, and has determined that they do
not affect the Agency’s ability to finalize
a limited approval of Mississippi’s
regional haze SIP. EPA’s response to
these comments can be found in Docket
ID No. EPA-HQ-OAR-2011-0729 at
www.regulations.gov.

Comment 4: The Commenter asserts
that because “the BART component of
Mississippi’s RH SIP is an essential
element to the state’s LTS for achieving
its RPGs, Mississippi’s treatment of
CAIR (and now EPA’s proposed
substitution of CSAPR for CAIR) as an
acceptable BART-alternative must be
addressed in this present comment
process. Separating the BART analysis
from the remaining portion of the RH
SIP would result in an inadequate SIP.”
The Commenter supports its position by
repeating statements made in its
February 28, 2012, comments on the
Agency’s proposed December 30, 2011,
rulemaking to find that the Transport
Rule is “Better than BART” and to use
the Transport Rule as an alternative to
BART for Mississippi and other states
subject to the Transport Rule. For
example, the Commenter states that
“EPA cannot exempt sources from the
RHR’s BART requirements without full
consideration of how that exemption
would affect the overarching reasonable
progress mandate.”

Response 4: As discussed in the
response to Comment 3, today’s action
does not address reliance on CAIR or
CSAPR to satisfy BART requirements.
Comments related to the approvability
of CAIR or CSAPR for the Mississippi
regional haze SIP are therefore beyond
the scope of this rulemaking and were
addressed by EPA in a separate action
published on June 7, 2012 (77 FR
33642). EPA addressed the Commenter’s
repeated statements regarding the
interrelatedness of BART, the LTS, and
RPGs in that final rulemaking action
and those responses support this limited
approval action.3

EPA believes the Commenter
overstates the overarching nature of the
changes due to CAIR or CSAPR. The
reliance on CAIR in the Mississippi
submittal was consistent with EPA
policy at the time the submittal was

3 See EPA, Response to Comments Document,
Regional Haze: Revisions to Provisions Governing
Alternatives to Source-Specific Best Available
Retrofit Technology (BART) Determinations,
Limited SIP Disapprovals, and Federal
Implementation Plans (76 FR 82219; December 30,
2011), Docket Number EPA-HQ-OAR-2011-0729
(May 30, 2012), pages 49-51 (noting that EPA
“disagree[s] with comments that we cannot evaluate
the BART requirements in isolation from the
reasonable progress requirements. We have on
several occasions undertaken evaluations of a
state’s BART determination or promulgated a FIP
separately from our evaluation of whether the SIP
as a whole will ensure reasonable progress.”).
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prepared. CSAPR is a replacement for
CAIR, addressing the same regional EGU
emissions, with many similar regulatory
attributes. The need to address changes
to the LTS resulting from the
replacement of CAIR with CSAPR was
acknowledged in the proposal, and as
stated in the proposal, EPA believes that
the five-year progress report is the
appropriate time to address any changes
to the RPG demonstration and, if
necessary, the LTS. EPA expects that
this demonstration will address the
impacts on the RPG due to the
replacement of CAIR with CSAPR as
well as other adjustments to the
projected 2018 emissions due to
updated information on the emissions
for other sources and source categories.
If this assessment determines an
adjustment to the regional haze plan is
necessary, EPA regulations require a SIP
revision within a year of the five-year
progress report.

Comment 5: The Commenter believes
that EPA’s December 30, 2011, proposed
substitution of CSAPR for source-
specific BART is uniquely problematic
in Mississippi since CSAPR only covers
ozone season NOx emissions in the
State. According to the Commenter, EPA
should require year-round NOx controls
since any controls that might be
installed to meet CSAPR will not protect
Breton, the Sipsey Wilderness Area, or
other nearby federal Class I areas during
the seven months outside of the ozone
season. The Commenter reiterates that
Mississippi must address BART for SO,
and PM since the State is no longer
included in a trading program for SO,.
One of the Commenters also expressed
concern with EPA’s statement that the
disapproval of the BART provisions for
SO, will trigger a 24-month clock for
EPA to either implement a FIP to
address those requirements or approve a
revised SIP from the State that addresses
SO, BART. The Commenter believes
that this approach allows the State to
further delay conducting SO, BART
analyses for its BART-eligible EGUs and
that these analyses must be conducted
immediately.

Response 5: As discussed in the
response to Comment 3, today’s rule
takes final action on the limited
approval of Mississippi’s regional haze
SIP revisions. EPA did not propose to
find that participation in the Transport
Rule is an alternative to BART in this
rulemaking. As noted above, EPA made
this proposed finding in a separate
action on December 30, 2011. These
comments are therefore beyond the
scope of this rulemaking and were
addressed, as appropriate, by EPA in its
final action (published on June 7, 2012)
on the December 30, 2011, proposed

rule. EPA has determined that the
comments do not affect the Agency’s
ability to finalize a limited approval of
Mississippi’s regional haze SIP.
Regarding the timing of a FIP, the EPA
statement identified by the Commenter
is a summary of the statutory
requirements in section 110(c) of the
CAA.

Comment 6: According to the
Commenter, Mississippi should have
considered the cumulative impacts of
the PM emissions from the Moselle and
D Morrow facilities when performing
BART determinations and should not
have modeled these sources in isolation
of one another or without regard to PM
emissions from sources in other states
impacting any federal Class I area. The
Commenter also believes that MDEQ
should have considered both filterable
and condensable PM when conducting
its modeling.

Response 6: As discussed in the
proposal, (see section IV.C.6.B.2,
February 28, 2012, 77 FR 11889),
Mississippi adequately justified its
contribution threshold of 0.5 deciview.
While states have the discretion to set
an appropriate contribution threshold
considering the number of emissions
sources affecting the federal Class I area
at issue and the magnitude of the
individual sources’ impacts, the states’
analysis must be consistent with the
CAA, the Regional Haze regulations and
EPA’s Guidelines for BART
Determinations Under the Regional
Haze Rule at Appendix Y to 40 CFR Part
51 (BART Guidelines). Consistent with
the regulations and EPA’s guidance,
““the contribution threshold should be
used to determine whether an
individual source is reasonably
anticipated to contribute to visibility
impairment. You should not aggregate
the visibility effects of multiple sources
and compare their collective effects
against your contribution threshold
because this would inappropriately
create a ‘contribution to contribution’
test.” See also 70 FR 39121.
Mississippi’s analyses in its regional
haze SIP revisions were consistent with
EPA’s regulations and guidance on the
issue of cumulative analyses.

It is unclear what condensable PM
emissions the Commenter believes that
the State should have included in its
visibility modeling. Each of the units
evaluated for BART in Mississippi’s
regional haze SIP submittal followed the
VISTAS modeling protocol and
considered the contribution of total
PM,o and PM, 5 (as a subset of the total
PM,o) as well as condensable PM
(primarily sulfuric acid mist) (see
Appendix L of Mississippi’s regional
haze SIP submittal). Regarding modeling

in Mississippi’s submittal that uses PM
only for its BART-eligible EGUs, EPA
previously determined that this
approach is appropriate for EGUs where
the State proposed to rely on CAIR to
satisfy the BART requirements for SO,
and NOx.4

Comment 7: The Commenter states
that Mississippi’s BART analyses for
Chevron Products’ Pascagoula refinery
(Chevron) and Mississippi Phosphates
Corporation (MPC) are insufficient, and
therefore, EPA cannot approve the
State’s regional haze SIP. Regarding
Chevron, the Commenter disagrees with
MDEQ’s determination that significant
visibility improvement could not be
gained at reasonable cost over the
improvements already attained through
the facility’s air permits and a June 7,
2005, consent decree. The Commenter
contends that a more robust cost
analysis is necessary to assure that the
costs outweigh the visibility benefits
from the evaluated pollution controls
and that Mississippi should have
considered additional pollution control
technologies in its analysis such as
selective catalytic reduction and
selective non-catalytic reduction for
NOx. Regarding MPC, the Commenter
believes that the best available control
technology (BACT) emissions limits for
SO, (determined to be BART) are not
sufficiently stringent because it believes
that emissions limits determined to be
BACT for sulfuric acid plants at other
facilities have been set at lower levels.
The Commenter does not believe that
Mississippi provided an adequate
explanation as to why it did not set its
BACT level as low as those set for
similar facilities. The Commenter is also
concerned that Mississippi’s regional
haze SIP does not discuss enforceable
limits for NOx, particulates, or sulfuric
acid mist at the facility and states that
MDEQ should have analyzed emissions
limits at other facilities when evaluating
BART.

Response 7: As stated in Appendix Y
of 40 CFR part 51, available retrofit
control options are those air pollution
control technologies with a practical
potential for application to the
emissions unit and the regulated
pollutant under evaluation. In
identifying “all”” options, a state must
identify the most stringent option and a
reasonable set of options for analysis
that reflects a comprehensive list of
available technologies. It is not

4 Regional Haze Regulations and Guidelines for
Best Available Retrofit Technology (BART)
Determinations, EPA Memorandum from Joseph
Paisie, Group Leader, Geographic Strategies Group,
OAQPS, to Kay Prince, Branch Chief, EPA Region
4, July 19, 2006, located at http://www.epa.gov/
visibility/pdfs/memo_2006_07_19.pdf.
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necessary to list all permutations of
available control levels that exist for a
given technology; the list is complete if
it includes the maximum level of
control that each technology is capable
of achieving.5

For Chevron, MDEQ concluded that
all the planned controls in the
aforementioned consent decree for the
Chevron facility were BART. The State
then evaluated additional control
options for BART for the most
significant units that remain
uncontrolled after the planned
emissions controls were installed. The
costs and visibility impacts were
assessed in accordance with EPA
guidance. Emissions reductions from
the evaluated control options are
projected to provide limited visibility
improvements ranging from 0.043
deciview to 0.16 deciview, which are
beyond those expected from the already
planned emissions reductions. For each
option, the total cost effectiveness and
incremental cost effectiveness exceed
$29 million per deciview; therefore,
Mississippi determined that these
options are not BART. A detailed
analysis is provided in Appendix L10 of
Mississippi’s regional haze SIP
submittal.

Regarding MPC, BACT and BART are
both case-specific determinations.
MDEQ determined BACT to be the
replacement of vanadium catalyst with
cesium catalyst in the third and fourth
converter passes, yielding emissions of
3.0 pounds of SO, per ton of sulfuric
acid produced. MDEQ believes that this
BACT determination is sufficient
because sulfuric acid plants with more
stringent limits had a 3/1 converter
design as compared to MPC’s current
2/2 converter design. Even though the
technology being applied is identical to
that applied to other facilities, the 3/1
design achieves a higher conversion rate
resulting in approximately a 50 percent
reduction of SO; in the exhaust
compared to the exhaust from a 2/2
converter design. MPC identified mist
eliminators as the most effective sulfuric
acid mist control technology, and
MDEQ determined BART to be vertical
tube mist eliminators in the interpass
absorption tower. The final absorption
tower already has these mist eliminators
installed. MPC also proposed to replace
the economizer prior to the final
absorption tower with a larger one
which will have the effect of lowering
the exhaust gas temperature and thus
reducing sulfuric acid mist emissions.
Since the vertical tube mist eliminators
are the most efficient add-on control
technology, no additional control

5EPA’s BART Guidelines at 70 FR 39164.

technologies were considered. MPC has
determined a sulfuric acid mist limit of
0.10 pound sulfuric acid mist per ton of
sulfuric acid produced, and MDEQ
considers this limit consistent with
recent BACT determinations since it is
among the most stringent achieved in
practice. Concerning NOx and
particulates, sulfuric acid plants are not
a primary source of NOx or PM
emissions. See Mississippi’s May 9,
2011, regional haze SIP submittal for a
detailed discussion of the determination
and the permit to construct.

EPA has reviewed MDEQ’s analyses
and concluded they were conducted in
a manner that is consistent with EPA’s
BART Guidelines and reflect a
reasonable application of EPA’s
guidance to these sources.

Comment 8: The Commenter contends
that Mississippi’s regional haze SIP
must be revised to address Reasonably
Attributable Visibility Impairment
(RAVI) within three years of a FLM
certifying visibility impairment and that
the State’s commitment to address
RAVI, should a FLM certify visibility
impairment, is not enough.

Response 8: The State’s regional haze
SIP revisions do not address RAVI
requirements since RAVI is addressed
by a different regulation than the RHR.
EPA’s visibility regulations direct states
to coordinate their RAVI LTS provisions
with those for regional haze and require
the RAVI portion of a SIP to address any
integral vistas identified by the FLMs.
However, as stated in the March 28,
2012, proposed rulemaking, there are no
federal Class I areas in Mississippi.
There are no integral vistas in
Mississippi or nearby federal Class I
areas, no federal Class I areas near
Mississippi are experiencing RAVI, nor
are any Mississippi sources affected by
the RAVI provisions. Thus, the
Mississippi regional haze SIP revisions
did not explicitly address the
coordination of the regional haze with
the RAVI LTS, although Mississippi did
commit to ongoing consultation with
the FLMs throughout the
implementation process. EPA finds that
Mississippi’s regional haze SIP
appropriately addresses the RAVI
visibility provisions in its LTS. The
commitments in Mississippi’s SIP are
consistent with the regulatory
requirements for this provision.

Comment 9a: The Commenter claims
that EPA must disapprove Mississippi’s
regional haze SIP because the SIP does
not explain how monitoring data and
other information will be used to
determine the contribution of emissions
from within the State to regional haze
visibility impairment at Class I areas

(see combined response below for
comments 9a and 9b).

Comment 9b: The Commenter states
that the SIP must clearly identify the
method by which the State intends to
report visibility monitoring to the EPA.
If Mississippi plans to rely on the
referenced Visibility Information
Exchange Web System (VIEWS) Web
site for reporting, the Commenter
believes that the SIP must clearly state
that Mississippi intends to use the Web
site as its way of reporting visibility
monitoring data and that “it is not
sufficient for Mississippi to ‘encourage’
VISTAS to maintain the web site.” The
Commenter also believes that
Mississippi’s SIP needs to have an
enforceable mechanism to transmit the
Interagency Monitoring of Protected
Visual Environments (IMPROVE) data to
EPA as well as an enforceable
mechanism to ensure that the IMPROVE
data is continually gathered by
Mississippi “unless it is gathered by
other entities such as VISTAS and the
National Park Service” or EPA “must
disapprove the SIP submittal in this
regard.”

Responses 9a, b: As noted by the
Commenter, the primary monitoring
network for federal Class I areas
potentially affected by sources in
Mississippi is the IMPROVE network.
The responsibility for assuring that
there is adequate monitoring and
reporting of this data is with the state
where the federal Class I area is located,
and there are no IMPROVE sites in
Mississippi since it has no federal Class
I areas. In the SIP submittal, Mississippi
states its intention to continue to
consult with the FLMs annually on
monitoring data from the IMPROVE
network for federal Class I areas in
adjacent states that might be affected by
Mississippi sources. Monitoring data is
different from emissions data or
analyses conducted to attribute
contribution, and these analyses are
therefore part of the ten-year
implementation period updates
conducted by the states.

In its SIP revisions, Mississippi states
its intention to rely on the IMPROVE
network for complying with the regional
haze monitoring requirement in EPA’s
RHR for the current and future regional
haze implementation periods. Data
produced by the IMPROVE monitoring
network will be used nearly
continuously for preparing the five-year
progress reports and the 10-year SIP
revisions, each of which relies on
analysis of the preceding five years of
data. The VIEWS Web site has been
maintained by VISTAS and the other
regional planning organizations (RPOs)
to provide ready access to the IMPROVE
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data and data analysis tools. Mississippi
is encouraging VISTAS and the other
RPOs to maintain the VIEWS or a
similar data management system to
facilitate analysis of the IMPROVE data.
Mississippi cannot legally bind federal
and state legislatures to continue to
fund the monitoring program for
regional haze. Mississippi’s SIP
adequately addresses this provision and
explains how monitoring data and other
information has been and will be used
to determine the contribution of
emissions from within the State to
regional haze visibility impairment at
federal Class I areas.

II1. What is the effect of this final
action?

Under CAA sections 301(a) and
110(k)(6) and EPA’s long-standing
guidance, a limited approval results in
approval of the entire SIP revision, even
of those parts that are deficient and
prevent EPA from granting a full
approval of the SIP revision.¢ Today,
EPA is finalizing a limited approval of
Mississippi’s regional haze SIP
revisions. This limited approval results
in approval of Mississippi’s entire
regional haze SIP and all its elements.
EPA is taking this approach because
Mississippi’s SIP will be stronger and
more protective of the environment with
the implementation of those measures
by the State and having federal approval
and enforceability than it would
without those measures being included
in its SIP.

IV. Final Action

EPA is finalizing a limited approval of
revisions to the Mississippi SIP
submitted by the State of Mississippi on
September 22, 2008, and May 9, 2011,
as meeting some of the applicable
regional haze requirements as set forth
in sections 169A and 169B of the CAA
and in 40 CFR 51.300-308.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled “Regulatory Planning and
Review.”

6 Processing of State Implementation Plan (SIP)
Revisions, EPA Memorandum from John Calcagni,
Director, Air Quality Management Division,
OAQPS, to Air Division Directors, EPA Regional
Offices I-X, September 7, 1992, (“1992 Calcagni
Memorandum”) located at http://www.epa.gov/ttn/
caaa/t1/memoranda/siproc.pdf.

B. Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., OMB must
approve all “collections of information”
by EPA. The Act defines ‘““collection of
information” as a requirement for
answers to “* * * identical reporting or
recordkeeping requirements imposed on
ten or more persons * * *”. 44 U.S.C.
3502(3)(A). The Paperwork Reduction
Act does not apply to this action.

C. Regulatory Flexibility Act (RFA)

The RFA generally requires an agency
to conduct a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and small governmental
jurisdictions.

This rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the CAA do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the federal
SIP approval does not create any new
requirements, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities.

Moreover, due to the nature of the
federal-state relationship under the
CAA, preparation of flexibility analysis
would constitute federal inquiry into
the economic reasonableness of state
action. The CAA forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. EPA, 427
U.S. 246, 25566 (1976); 42 U.S.C.
7410(a)(2).

D. Unfunded Mandates Reform Act
(UMRA)

Under sections 202 of the UMRA of
1995 (“Unfunded Mandates Act”),
signed into law on March 22, 1995, EPA
must prepare a budgetary impact
statement to accompany any proposed
or final rule that includes a federal
mandate that may result in estimated
costs to state, local, or tribal
governments in the aggregate; or to the
private sector, of $100 million or more.
Under section 205, EPA must select the
most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be

significantly or uniquely impacted by
the rule.

EPA has determined that today’s
action does not include a federal
mandate that may result in estimated
costs of $100 million or more to either
state, local, or tribal governments in the
aggregate, or to the private sector. This
federal action approves pre-existing
requirements under state or local law,
and imposes no new requirements.
Accordingly, no additional costs to
state, local, or tribal governments, or to
the private sector, result from this
action.

E. Executive Order 13132, Federalism

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘‘meaningful and
timely input by State and local officials
in the development of regulatory
policies that have Federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has Federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the federal
government provides the funds
necessary to pay the direct compliance
costs incurred by state and local
governments, or EPA consults with state
and local officials early in the process
of developing the proposed regulation.
EPA also may not issue a regulation that
has Federalism implications and that
preempts state law unless the Agency
consults with state and local officials
early in the process of developing the
proposed regulation.

This rule will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves a state rule
implementing a federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the CAA.
Thus, the requirements of section 6 of
the Executive Order do not apply to this
rule.
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F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This rule does not have
tribal implications, as specified in
Executive Order 13175. It will not have
substantial direct effects on tribal
governments. Thus, Executive Order
13175 does not apply to this rule.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

Protection of Children From
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive

Order 13211, “Actions Concerning
Regulations That Significantly Affect

Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

Section 12 of the NTTAA of 1995
requires federal agencies to evaluate
existing technical standards when
developing a new regulation. To comply
with NTTAA, EPA must consider and
use “voluntary consensus standards”
(VCS) if available and applicable when
developing programs and policies
unless doing so would be inconsistent
with applicable law or otherwise
impractical.

EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

K. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this

action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 27, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: June 13, 2012.
A. Stanley Meiburg,

Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart Z—Mississippi

m 2. Section 52.1270 is amended by
adding two entries for Regional Haze
Plan and Regional Haze Plan Update—
E. I. Dupont Reasonable Progress and
Mississippi Phosphates BART
Determinations at the end of the table in
paragraph (e) to read as follows:

§52.1270 Identification of plan.

* * * * *

(e) * x %

EPA-APPROVED MISSISSIPPI NON-REGULATORY PROVISIONS

Applicable geographic or

State submittal

Name of non-regulatory SIP provision nonattainment area date{;a;fteective EPA approval date Explanation
Regional Haze Plan ...........ccccooiiiiiininiieee. Statewide ......ccoceeeiiiiiiiinene 9/22/2008 6/27/2012 [Insert citation of
publication].
Regional Haze Plan Update—E. |. Dupont Rea- Statewide ........c.ccccceniiriinne 5/9/2011 6/27/2012 [Insert citation of
sonable Progress and Mississippi publication].

Phosphates BART Determinations.

[FR Doc. 2012-15470 Filed 6—26—12; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 93

Determining Conformity of Federal
Actions to State or Federal
Implementation Plans

CFR Correction

m In Title 40 of the Code of Federal
Regulations, parts 87 to 95, revised as of
July 1, 2011, on page 579, in §93.118,
paragraph (e)(2) is corrected to read as
follows:

§93.118 Criteria and procedures: Motor
vehicle emissions budget.

* * * * *
(e) * x %
* * * * *

(2) If EPA has not declared an
implementation plan submission’s
motor vehicle emissions budget(s)
adequate for transportation conformity
purposes, the budget(s) shall not be
used to satisfy the requirements of this
section. Consistency with the previously
established motor vehicle emissions
budget(s) must be demonstrated. If there
are no previously approved
implementation plans or
implementation plan submissions with
adequate motor vehicle emissions
budgets, the interim emissions tests
required by § 93.119 must be satisfied.

* * * * *

[FR Doc. 2012-15869 Filed 6—-26—12; 8:45 am|
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2011-0397; FRL—9350-9]
Propiconazole; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of propiconazole
in or on multiple commodities which
are identified and discussed later in this
document. This regulation additionally
removes an established tolerance on
stone fruit crop group 12, as it will be
superseded by the new tolerance for
stone fruit crop group 12, except plum.
Interregional Research Project Number 4
(IR—4) requested these tolerances under
the Federal Food, Drug, and Cosmetic
Act (FFDCA).

DATES: This regulation is effective June
27, 2012. Objections and requests for
hearings must be received on or before

August 27, 2012, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2011-0397, is
available either electronically through
http://www.regulations.gov or in hard
copy at the OPP Docket in the
Environmental Protection Agency
Docket Center (EPA/DC), located in EPA
West, Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460—0001. The
Public Reading Room is open from

8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Andrew Ertman, Registration Division,
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 308-9367; email address:
ertman.andrew@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

o Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://ecfr.gpoaccess.gov/cgi/t/
text/text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2011-0397 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before August 27, 2012. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2011-0397, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), Mail Code: 28221T, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.

Additional instructions on
commenting or visiting the docket,
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along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerances

In the Federal Register of July 20,
2011 (76 FR 43231) (FRL-8880—-1), EPA
issued a notice pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 1E7855) by IR—4,500
College Road East, Suite 201W,
Princeton, NJ 08540. The petition
requested that 40 CFR 180.434 be
amended by establishing tolerances for
residues of the fungicide propiconazole,
1-[[2-(2,4-dichlorophenyl)-4-propyl-1,3-
dioxolan-2-yl] methyl]-1H-1,2,4-triazole
and its metabolites determined as 2,4,-
dichlorobenzoic acid (DCBA) and
expressed as parent compound, in or on
bean, snap at 0.8 ppm; bean, succulent
shelled at 0.15 ppm; bean, dry seed at
0.3 ppm; legume, foliage at 25 ppm;
tomato at 2.5 ppm; fruit, citrus, group
10-10 at 8.0 ppm; fruit, stone, group 12,
except plum at 7.0 ppm; and plum at 1.0
ppm. The petition also requested that
the existing tolerance for stone fruit
group 12 at 1.0 ppm be removed upon
establishment of the requested
tolerances. That notice referenced a
summary of the petition prepared by
Syngenta, the registrant, which is
available in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

Based upon review of the data
supporting the petition, EPA has
modified the levels at which tolerances
are being set for various commodities as
well as some commodity definitions.
The reason for these changes is
explained in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a

tolerance and to ‘“‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue.* * *”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for propiconazole
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with propiconazole follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Propiconazole has low to moderate
toxicity in experimental animals by the
oral, dermal and inhalation routes. It is
moderately irritating to the eyes, and
minimally irritating to the skin. It is a
dermal sensitizer. Propiconazole is
readily absorbed by the rat skin with
40% absorption within 10 hours of
dermal application.

The primary target organ for
propiconazole toxicity in animals is the
liver. Increased liver weights were seen
in mice after subchronic or chronic oral
exposures to propiconazole at doses
greater than 50 milligrams/kilograms/
day (mg/kg/day). Liver lesions such as
vacuolation of hepatocytes, ballooned
liver cells, foci of enlarged hepatocytes,
hypertrophy and necrosis are
characteristic of propiconazole toxicity
in rats and mice. Mice appear to be
more susceptible to its toxicity than rats.
Decreased body weight gain in
experimental animals was seen in
subchronic, chronic, developmental and
reproductive studies. Dogs appeared to
be more sensitive to the localized
toxicity of propiconazole as manifested
by stomach irritation at 6 mg/kg/day
and above.

In rabbits, developmental toxicity
occurred at a higher dose than the
maternally toxic dose, while in rats,
developmental toxicity occurred at
lower doses than the maternally toxic
doses. Increased incidences of
rudimentary ribs occurred in rat and
rabbit fetuses. Increased cleft palate
malformations were noted in two

studies in rats. In one published study
in rats, developmental effects
(incomplete ossification of the skull,
caudal vertebrae and digits, extra 14th
rib and missing sternebrae,
malformations of the lung and kidneys)
were reported at doses that were not
maternally toxic.

In the 2-generation reproduction
study in rats, offspring toxicity occurred
at a higher dose than the parentally
toxic dose, suggesting lower
susceptibility of the offspring to the
toxic doses of propiconazole in this
study.

Propiconazole was negative for
mutagenicity in the in vitro BALB/C
3T3 cell transformation assay, bacterial
reverse mutation assay, Chinese hamster
bone marrow chromosomal aberration
assay, unscheduled DNA synthesis
studies in human fibroblasts and
primary rat hepatocytes, mitotic gene
conversion assay and the dominant
lethal assay in mice. Hepatocellular
proliferation studies in mice suggest
that propiconazole induces cell
proliferation followed by treatment-
related hypertrophy in a manner similar
to the known hypertrophic agent
phenobarbital.

Propiconazole was carcinogenic to
male mice. Propiconazole was not
carcinogenic to rats or to female mice.
The Agency classified propiconazole as
a possible human carcinogen and
recommended that, for the purpose of
risk characterization, the reference dose
(RfD) approach be used for
quantification of human risk.
Propiconazole is not genotoxic and this
fact, together with special mechanistic
studies, indicates that propiconazole is
a threshold carcinogen. Propiconazole
produced liver tumors in male mice
only at a high dose that was toxic to the
liver. At doses below the RID, liver
toxicity is not expected; therefore,
tumors are also not expected.

Specific information on the studies
received and the nature of the adverse
effects caused by propiconazole as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in docket ID
number EPA-HQ-OPP-2011-0397 on
pages 43—49 of the document titled
“Propiconazole Human Health Risk
Assessment for a Section 3 Registration
on Snap beans, Succulent shelled beans,
Dry Beans, and Post-harvest use on
Tomato, Citrus Fruit, and Stone fruit.”

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
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toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for propiconazole used for
human risk assessment is discussed in
Unit B of the final rule published in the
Federal Register of Wednesday, May 11,
2011 (76 FR 27261) (FRL—8873-2).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to propiconazole, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing propiconazole tolerances in 40
CFR 180.434. EPA assessed dietary
exposures from propiconazole in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
propiconazole. In estimating acute
dietary exposure, EPA used food
consumption information from the
United States Department of Agriculture
(USDA) 1994—1996 and 1998
Nationwide Continuing Surveys of Food
Intake by Individuals (CSFII). As to
residue levels in food, EPA used
tolerance levels and 100 percent crop
treated (PCT) for all existing and
proposed uses.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
CSFII. As to residue levels in food, EPA
used tolerance levels and 100 PCT for
all existing and proposed uses.

iii. Cancer. EPA determines whether
quantitative cancer exposure and risk
assessments are appropriate for a food-
use pesticide based on the weight of the
evidence from cancer studies and other
relevant data. Cancer risk is quantified
using a linear or nonlinear approach. If
sufficient information on the
carcinogenic mode of action is available,
a threshold or nonlinear approach is
used and a cancer RfD is calculated
based on an earlier noncancer key event.
If carcinogenic mode of action data are
not available, or if the mode of action
data determines a mutagenic mode of
action, a default linear cancer slope
factor approach is utilized. Based on the
data summarized in Unit III.A., EPA has
concluded that a nonlinear RfD
approach is appropriate for assessing
cancer risk to propiconazole. Cancer
risk was assessed using the same
exposure estimates as discussed in Unit
1I.C.1.ii., chronic exposure.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use anticipated residue and/or PCT
information in the dietary assessment
for propiconazole. Tolerance level
residues and/or 100 PCT were assumed
for all food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for propiconazole in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
propiconazole. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models the estimated drinking
water concentrations (EDWCs) of
propiconazole for acute exposures are
estimated to be 55.78 parts per billion
(ppb) for surface water and 0.64 ppb for
ground water, for chronic exposures for
non-cancer assessments are estimated to
be 21.61 ppb for surface water and 0.64
ppb for ground water and for chronic
exposures for cancer assessments are
estimated to be 13.24 ppb for surface
water and 0.64 ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered

into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 55.8 ppb was
used to assess the contribution to
drinking water. For chronic dietary risk
assessment, the water concentration of
value 21.6 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Propiconazole is currently registered for
the following uses that could result in
residential exposures: turf, ornamentals,
and in paint. EPA assessed residential
exposure using the following
assumptions: Short-term risk to toddlers
was assessed for incidental oral and
dermal exposure. The highest incidental
oral and dermal exposure scenarios are
expected from residential use on turf.
Short-term risk to adults was assessed
for dermal and inhalation residential
handler exposure as well as from post-
application dermal exposure. Adult
handlers have some inhalation
exposure; however, based on the low
vapor pressure of propiconazole,
negligible post application inhalation
exposure is anticipated to occur. The
highest post application exposure from
residential use on turf was used to
assess risk to short-term aggregate
exposures.

The only residential use scenario that
will result in potential intermediate-
term exposure to propiconazole is
dermal and incidental oral post
application exposure to children from
wood treatment (antimicrobial use).

Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at http://www.epa.gov/pesticides/
trac/science/trac6a05.pdyf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Propiconazole is a member of the
conazole class of pesticides. Although
conazoles act similarly in plants (fungi)
by inhibiting ergosterol biosynthesis,
there is not necessarily a relationship
between their pesticidal activity and
their mechanism of toxicity in
mammals. Structural similarities do not
constitute a common mechanism of
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toxicity. Evidence is needed to establish
that the chemicals operate by the same,
or essentially the same, sequence of
major biochemical events (EPA, 2002).
In conazoles, however, a variable
pattern of toxicological responses is
found. Some are hepatotoxic and
hepatocarcinogenic in mice. Some
induce thyroid tumors in rats. Some
induce developmental, reproductive,
and neurological effects in rodents.
Furthermore, the conazoles produce a
diverse range of biochemical events
including altered cholesterol levels,
stress responses, and altered DNA
methylation. It is not clearly understood
whether these biochemical events are
directly connected to their toxicological
outcomes. Thus, there is currently no
evidence to indicate that conazoles
share common mechanisms of toxicity
and EPA is not following a cumulative
risk approach based on a common
mechanism of toxicity for the conazoles.
For information regarding EPA’s
procedures for cumulating effects from
substances found to have a common
mechanism of toxicity, see EPA’s Web
site at http://www.epa.gov/pesticides/
cumulative.

Propiconazole is a triazole-derived
pesticide. This class of compounds can
form the common metabolite 1,2,4-
triazole and two triazole conjugates
(triazolylalanine and triazolylacetic
acid). To support existing tolerances
and to establish new tolerances for
triazole-derivative pesticides, including
propiconazole, EPA conducted a human
health risk assessment for exposure to
1,2,4-triazole, triazolylalanine, and
triazolylacetic acid resulting from the
use of all current and pending uses of
any triazole-derived fungicide. The risk
assessment is a highly conservative,
screening-level evaluation in terms of
hazards associated with common
metabolites (e.g., use of a maximum
combination of uncertainty factors) and
potential dietary and non-dietary
exposures (i.e., high end estimates of

both dietary and non-dietary exposures).

In addition, the Agency retained the
additional 10X Food Quality Protection
Act (FQPA) safety factor (SF) for the
protection of infants and children. The
assessment includes evaluations of risks
for various subgroups, including those
comprised of infants and children. The
Agency’s complete risk assessment is
found in the propiconazole
reregistration docket at http://
www.regulations.gov, Docket
Identification (ID) Number EPA-HQ-
OPP-2005-0497, and an update to
assess the addition of the commodities
included in this action may be found in
docket ID number EPA-HQ-OPP-2011-

0397, in the document titled “Common
Triazole Metabolites: Updated Dietary
(Food + Water) Exposure and Risk
Assessment to Address The Amended
Propiconazole Section 3 Registration to
Add Uses on Snap beans, succulent
shelled beans, dry beans, tomato (post-
harvest, citrus (post-harvest), and stone
fruit (post-harvest), Difenoconazole, and
Flutriafol.”

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
In the developmental toxicity study in
rats, fetal effects observed in this study
at a dose lower than that evoking
maternal toxicity are considered to be
quantitative evidence of increased
susceptibility of fetuses to in utero
exposure to propiconazole. In the
developmental toxicity study in rabbits,
neither quantitative nor qualitative
evidence of increased susceptibility of
fetuses to in utero exposure to
propiconazole was observed in this
study. In the 2-generation reproduction
study in rats, neither quantitative nor
qualitative evidence of increased
susceptibility of neonates (as compared
to adults) to prenatal and/or postnatal
exposure to propiconazole was
observed. There is no evidence of
neuropathology or abnormalities in the
development of the fetal nervous system
from the available toxicity studies
conducted with propiconazole. In the
rat acute neurotoxicity study, there was
evidence of mild neurobehavioral
effects at 300 mg/kg/day, but no
evidence of neuropathology from
propiconazole administration. Although
there was quantitative evidence of
increased susceptibility of the young
following exposure to propiconazole in
the developmental rat study, the Agency
determined there is a low degree of
concern for this finding and no residual
uncertainties because the increased
susceptibility was based on minimal
toxicity at high doses of administration,

clear NOAELs and LOAELs have been
identified for all effects of concern, and
a clear dose-response has been well
defined.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1x. That decision is
based on the following findings:

i. The toxicity database for
propiconazole is complete except for the
lack of immunotoxicity and subchronic
neutotoxicity studies. In the absence of
specific immunotoxicity studies, EPA
has evaluated the available
propiconazole toxicity data to determine
whether an additional database
uncertainty factor is needed to account
for potential immunotoxicity. There was
no evidence of adverse effects on the
organs of the immune system in any
propiconazole study. In addition,
propiconazole does not belong to a class
of chemicals (e.g., the organotins, heavy
metals, or halogenated aromatic
hydrocarbons) that would be expected
to be immunotoxic. Based on the
considerations in this Unit, EPA does
not believe that conducting a special
Harmonized Guideline 870.7800
immunotoxicity study will result in a
POD less than the NOAEL of 10.0 mg/
kg/day used in calculating the cPAD for
propiconazole, and therefore, an
additional database uncertainty factor is
not needed to account for potential
immunotoxicity.

In the absence of the subchronic
neurotoxicity study, EPA has evaluated
the available propiconazole toxicity data
to determine whether an additional
database uncertainty factor is needed to
account for potential neurotoxicity after
repeated exposures. With the exception
of the developmental studies in the rat,
there were no indications in any of the
repeated dose studies that
propiconazole is neurotoxic. In the
developmental studies in the rat, there
were some clinical signs of
neurotoxicity at 300 mg/kg/day but not
at lower doses. Further, there is no
evidence of neuropathology or
abnormalities in the development of the
fetal nervous system from the available
toxicity studies conducted with
propiconazole. In the rat acute
neurotoxicity study, there was evidence
of mild neurobehavioral effects at 300
mg/kg, but no evidence of
neuropathology from propiconazole
administration. Based on the
considerations in this Unit, EPA does
not believe that conducting a
Harmonized Guideline 870.6200b
subchronic neurotoxicity study will
result in a POD less than the NOAEL of
10 mg/kg/day used in calculating the
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cPAD for propiconazole, and therefore,
an additional database uncertainty
factor is not needed to account for
potential neurotoxicity from repeated
exposures.

iii. Although an apparent increased
quantitative susceptibility was observed
in fetuses and offspring, for the reasons
noted in this Unit residual uncertainties
or concerns for prenatal and/or
postnatal toxicity are minimal.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance-level residues. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to
propiconazole in drinking water. EPA
used similarly conservative assumptions
to assess postapplication exposure of
children as well as incidental oral
exposure of toddlers. These assessments
will not underestimate the exposure and
risks posed by propiconazole.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
propiconazole will occupy 77% of the
aPAD for children 1 to 2 years old, the
population group receiving the greatest
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to propiconazole
from food and water will utilize 63% of
the cPAD for children 1 to 2 years old,
the population group receiving the
greatest exposure. Based on the
explanation in Unit II.C.3., regarding
residential use patterns, chronic
residential exposure to residues of
propiconazole is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

Propiconazole is currently registered
for uses that could result in short-term
residential exposure, and the Agency
has determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to propiconazole.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in aggregate
MOE:s of 130 for toddlers (children 1 to
2 years old), between 110 and 1700 for
adults from handler activities and 290
for adults from post-application
activities. Because EPA’s level of
concern for propiconazole is a MOE of
100 or below, these MOEs are not of
concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Propiconazole is currently registered
for uses that could result in
intermediate-term residential exposure,
and the Agency has determined that it
is appropriate to aggregate chronic
exposure through food and water with
intermediate-term residential exposures
to propiconazole.

Using the exposure assumptions
described in this unit for intermediate-
term exposures, EPA has concluded that
the combined intermediate-term food,
water, and residential exposures result
in an aggregate MOE of 74 for toddlers
(children 1 to 2 years old). The aggregate
MOE is 74, which is less than the target
MOE of 100. However, this aggregate
MOE is based on 100 PCT and
tolerance-level residues concerning food
exposure, conservative (protective)
assumptions in the ground and surface
water modeling, and similarly
conservative assumptions to assess
postapplication exposure of children as
well as incidental oral exposure of
toddlers. Additional refinements
incorporating average field trial and/or
percent crop treated information would
result in MOEs well above the target
MOE of 100. Therefore, this scenario is
not of concern.

5. Aggregate cancer risk for U.S.
population. The Agency considers the
chronic aggregate risk assessment,
making use of the cPAD, to be protective
of any aggregate cancer risk.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population or to infants and children
from aggregate exposure to
propiconazole residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology,
a high performance liquid
chromatography with ultraviolet
detection method (HPLC/UV Method
AG-671A) is available to enforce the
tolerance expression. The method may
be requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305-2905; email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established an
MRL for propiconazole for any of the
subject commodities in this document.

C. Revisions to Petitioned-For
Tolerances

Based on the Agency’s evaluation of
the residue data submitted with the
petition, for all proposed commodities,
with the exception of the level for the
citrus fruit group 10-10 (8.0 ppm), the
Agency has modified the levels for
which tolerances are being established.
The proposed tolerances for snap bean,
succulent shelled beans, stone fruit
group 12 except plum, and plum are
being reduced to 0.70 ppm, 0.10 ppm,
4.0 ppm, and 0.60 ppm, respectively.
The proposed tolerances for foliage of
legume foliage, dry bean seed, and
tomato are being increased to 30 ppm,
0.40 ppm, and 3.0 ppm, respectively,
and the commodity definition for
legume foliage is being changed to
“vegetable, foliage of legume, group 7.”
Lastly, a tolerance for citrus oil is being
established at 1000 ppm. The Agency
revised these tolerance levels based on
analysis of the residue field trial data
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using the Agency’s Tolerance
Spreadsheet in accordance with the
Agency’s Guidance for Setting Pesticide
Tolerances Based on Field Trial Data.

V. Conclusion

Therefore, tolerances are established
for residues of propiconazole, (1-[[2-
(2,4-dichlorophenyl)-4-propyl-1,3-
dioxolan-2-yl] methyl]-1H-1,2 4-
triazole) and its metabolites determined
as 2,4-dichlorobenzoic acid and
expressed as parent compound, in or on
bean, snap at 0.70 ppm; bean, succulent
shelled at 0.10 ppm; vegetable, foliage of
legume, group 7 at 30 ppm; bean, dry
seed at 0.40 ppm; tomato at 3.0 ppm;
fruit, citrus, group 10-10 at 8.0 ppmy;
fruit, stone, group 12, except plum at 4.0
ppm; plum at 0.60 ppm; and citrus, oil
at 1000 ppm. Additionally, the
established tolerance is removed for
fruit, stone, group 12 at 1.0 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled ‘“Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the

relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: June 8, 2012.

Lois Rossi,
Director, Registration Division.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.434, the table in paragraph
(a) is amended as follows:

m i. Remove the entry “fruit, stone,
group 12" and

m ii. Add, alphabetically, the following
commodities to read as follows:

§180.434 Propiconazole; tolerances for
residues.

(a) * *x %
: Parts per
Commodity million
Bean, dry seed ........ccccoeivrnennen 0.40
Bean, snap .......ccccvveeiniieenen. 0.70
Bean, succulent shelled ............. 0.10
Citrus, Ol .ooceeiiiee e 1000
Fruit, citrus, group 10-10 ........... 8.0
Fruit, stone, group 12, except
PluM i 4.0
Plum e 0.60
TOMAtO ....ovviieciieiceee e 3.0
Vegetable, foliage of legume,
[ o101 30

[FR Doc. 2012—-15539 Filed 6—26-12; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2009-0029; FRL-9352-5]
Cyflufenamid; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of cyflufenamid
in or on multiple commodities which
are identified and discussed later in this
document. Nippon Soda Co., Ltd., c/o
Nisso America, Inc. requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).
DATES: This regulation is effective June
27, 2012. Objections and requests for
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hearings must be received on or before
August 27, 2012, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2009-0029;
FRL-9352-5, is available either
electronically through http://
www.regulations.gov or in hard copy at
the OPP Docket in the Environmental
Protection Agency Docket Center (EPA/
DC), located in EPA West, Rm. 3334,
1301 Constitution Ave. NW.,
Washington, DC 20460—0001. The
Public Reading Room is open from

8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305—-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Samantha Hulkower, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460—0001; telephone
number: (703) 603—0683; email address:
hulkower.samantha@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

¢ Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://ecfr.gpoaccess.gov/cgi/t/
text/text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 346a, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2009-0029 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before August 27, 2012. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any Confidential Business
Information (CBI) for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2009-0029, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), Mail Code: 28221T, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at
http://www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of April 8,
2009 (74 FR 15971) (FRL-8407-4), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 8F7488) by
Nippon Soda Co., Ltd.,

c/o Nisso America, Inc., 45 Broadway,
Suite 2120, New York, NY 10006. The
petition requested that 40 CFR part 180
be amended by establishing tolerances
for residues of the fungicide
cyflufenamid, in or on cucurbit
vegetables (crop group 9) at 0.05 parts
per million (ppm); pome fruit (crop
group 11), 0.05 ppm; apple, wet
pomace, at 0.10 ppm; small fruit vine
climbing, except fuzzy kiwifruit
(subgroup 13—-07F) at 0.15 ppm; grape,
raisin, at 0.30 ppm, and low growing
berry (subgroup 13-07G), except
cranberry, at 0.20 ppm. That notice
referenced a summary of the petition
prepared by Nippon Soda Co., Ltd.,
c/o Nisso America, Inc, the registrant,
which is available in the docket, at
http://www.regulations.gov. There were
no comments received in response to
the notice of filing

Based upon review of the data
supporting the petition, EPA has
slightly increased the tolerances for
pome fruit (Crop Group 11), 0.05 ppm
to 0.06 ppm, and cucurbits (Crop Group
9), 0.05 to 0.07 ppm. The reasons for
these changes are explained in Unit
Iv.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. * * *”


http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
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http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.epa.gov/dockets/contacts.htm
http://www.epa.gov/dockets/contacts.htm
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets
http://www.epa.gov/dockets
http://www.regulations.gov
mailto:hulkower.samantha@epa.gov

38206

Federal Register/Vol. 77, No. 124/ Wednesday, June 27, 2012/Rules and Regulations

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for cyflufenamid
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with cyflufenamid follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Cyflufenamid has
low acute toxicity via the oral, dermal
and inhalation routes of exposure.
Though slightly irritating to the eye,
cyflufenamid is not a skin irritant or
sensitizer. In the mammalian toxicology
database, the liver was the primary
target organ for cyflufenamid toxicity.
Across species, duration and gender,
changes in weight, clinical chemistry
and pathology indicated treatment-
related perturbations in and adverse
effects on liver function.

Thyroid effects due to treatment with
cyflufenamid, seen only in the rat,
included increased follicular cell
hypertrophy (as well as increased organ
weight) and neoplastic thyroid follicular
adenomas. Kidney effects related to
treatment included increased kidney
weight accompanied by tubular
vacuolation and slight decreases in
sodium and chloride concentrations.

Treatment-related cardiotoxicity was
noted in the rat and mouse feeding
studies. Observed myocardial
vacuolation and lipidosis may be
attributed to decreased lipid
metabolism; cyflufenamid caused an
approximately 50% inhibition of
carnitine palmitoyltransferase in both
rat and mouse heart microsomal
fractions in a non-guideline mechanistic
study. Carnitine palmitoyltransferase is
involved in the transport of long chain

fatty acids into the mitochondrial matrix
for oxidation. Fatty acid oxidation is an
important source of energy for ATP
production in the mitochondria.

Cyflufenamid-induced brain
vacuolation was specific to the dog and
not associated with any apparent
clinical sign of neurotoxicity.
Supplementary studies investigating
this phenomenon determined that
vacuolation was due to myelin edema
affecting the white matter of the
cerebrum and thalamus. Furthermore,
this brain lesion was partially reversed
after a 13-week recovery period
(following 90-day exposure) and fully
reversed after a 26-week recovery
period. This effect was not observed in
any other species. A subchronic
neurotoxicity study in rats showed no
evidence of neurotoxicity.

Effects on reproductive organs and/or
parameters were noted in several
subchronic studies at doses greater than
the respective Lowest Observed Adverse
Effect Level (LOAELSs). Decreased uterus
and cervix weights, adrenal cortical
hypertrophy and reduced quality and
quantity of spermatozoa were observed
in dogs. Leydig cell hypertrophy was
observed in rats and mice. It is unclear
what toxicological significance should
be ascribed to these findings since they
may be secondary to systemic toxicity or
hepatic enzyme induction. Mating
performance and fertility in the P/F,
generation were both unaffected by
treatment with cyflufenamid in the 2-
generation reproductive toxicity study
in rats. Sex ratio, sexual maturation,
estrous cyclicity, sperm quantity and
quality, mating performance and
fertility, gestation and viability indices
in the F, generation were all unaffected
by treatment.

Cyflufenamid is classified as “likely
to be carcinogenic to humans.” This was
based on the presence of two tumor
types in two species: Thyroid follicular
cell tumors in male rats and liver
tumors in male mice. There is no
concern for mutagenicity or
clastogenicity. The unit risk, Q,*, of
cyflufenamid based upon male mouse
liver combined adenoma and carcinoma
tumor rates is 6.61 x 103 (mg/kg/
day) ~! in human equivalents.

Specific information on the studies
received and the nature of the adverse

effects caused by cyflufenamid as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
“Human Health Risk Assessment,”
docket ID number EPA-HQ-OPP-2009—
0029.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for cyflufenamid used for
human risk assessment is shown in
Table 1 below. No hazards were
identified for acute dietary across all
populations. For dermal short and
intermediate term exposures no adverse
effects were observed in the dermal
toxicity study and there are no concerns
for developmental or neurological
toxicities, therefore no hazards are
expected for these exposure scenarios.


http://www.epa.gov/pesticides/factsheets/riskassess.htm
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TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR CYFLUFENAMID FOR USE IN HUMAN HEALTH RISK

Study and toxicological effects

Combined Chronic Toxicity/Carcinogenicity Study in Rats

LOAEL = 22 mg/kg/day based on decreased body weight
gain; increased thyroid/parathyroid weight, increased
liver weight and centrilobular hepatocytic hypertrophy.

Prenatal Developmental Study in Rabbits Maternal
LOAEL = 10 mg/kg/day based on decreased body weight,
body weight gain and food consumption.

Prenatal Developmental Study in Rabbits Maternal
LOAEL = 10 mg/kg/day based on decreased body weight,
body weight gain and food consumption.

ASSESSMENT
Point of departure
Exposure/scenario and uncertainty/ RkaPAD‘ LOC ftor
safety factors risk assessmen
Chronic dietary (All populations) ............ NOAEL= 4.4 mg/ cRfD = 0.044 mg/
kg/day. kg/day.
UF4 = 10x cPAD = 0.044 mg/
UFy = 10x kg/day.
FQPA SF = 1x
Incidental oral short-term (1 to 30 days) | NOAEL= 5 mg/kg/ | LOC for MOE =
and intermediate-term (1 to 6 months). day. 100.
UFA = 10x
UFu = 10x
FQPA SF = 1x
Inhalation short-term (1 to 30 days) and | NOAEL= 5 mg/kg/ | LOC for MOE =
intermediate-term (1 to 6 months). day. 100.
UFA = 10x
UFy = 10x
FQPA SF = 1x
Cancer (Oral, dermal, inhalation) ...........
is 6.61 x 103 (mg/kg/day) —!.

Likely to be carcinogenic to humans. Quantification of cancer risk was recommended. The Q;* value

FQPA SF = Food Quality Protection Act Safety Factor. LOAEL = lowest-observed-adverse-effect-level. LOC = level of concern. mg/kg/day =
milligram/kilogram/day. MOE = margin of exposure. NOAEL = no-observed-adverse-effect-level. PAD = population adjusted dose (c = chronic).
RfD = reference dose. UF = uncertainty factor. UF5 = extrapolation from animal to human (interspecies). UFy = potential variation in sensitivity
among members of the human population (intraspecies).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to cyflufenamid, EPA
considered exposure under the
petitioned-for tolerances. EPA assessed
dietary exposures from cyflufenamid in
food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. No such effects were
identified in the toxicological studies
for cyflufenamid; therefore, a
quantitative acute dietary exposure
assessment is unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the United States Department of
Agriculture (USDA) 1994-1996 and
1998 Continuing Survey of Food Intake
by Individuals (CSFII). As to residue
levels in food, this dietary assessment
was based on average field trial residues
for all proposed crops and 100% crop
treated (CT). Empirical processing
factors were used for apple juice and
grape juice. A separate tolerance was set
for grape, raisin; therefore, the
processing factor for this commodity
was set at 1. For all other processed
commodities, Dietary Exposure
Evaluation Model (DEEM) version 7.81
default processing factors were
assumed.

iii. Cancer. Cancer risk was assessed
using the same exposure estimates as
discussed in Unit III.C.1.ii., chronic
exposure.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use PCT information in the dietary
assessment for cyflufenamid. One-
hundred PCT were assumed for all food
commodities.

Section 408(b)(2)(E) of FFDCA
authorizes EPA to use available data and
information on the anticipated residue
levels of pesticide residues in food and
the actual levels of pesticide residues
that have been measured in food. If EPA
relies on such information, EPA must
require pursuant to FFDCA section
408(f)(1) that data be provided 5 years
after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. For the present
action, EPA will issue such data call-ins
as are required by FFDCA section
408(b)(2)(E) and authorized under
FFDCA section 408(f)(1). Data will be
required to be submitted no later than
5 years from the date of issuance of
these tolerances.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for cyflufenamid in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
cyflufenamid. Further information
regarding EPA drinking water models

used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
cyflufenamid for acute exposures are
estimated to be 1.14 parts per billion
(ppb) for surface water and 4.68 ppb for
ground water. Chronic exposures for
non-cancer assessments are estimated to
be 0.03 ppb for surface water and 4.68
ppb for ground water. Chronic
exposures for cancer assessments are
estimated to be 0.01 ppb for surface
water and 4.68 ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model.

For acute dietary risk assessment, no
toxic effects attributable to a single
exposure to cyflufenamid have been
identified; therefore, an acute reference
dose (aRfD) has not been established
and an acute dietary exposure
assessment was not conducted.

For chronic and cancer dietary risk
assessments, the ground water
concentration value of 4.68 ppb was
used to assess the contribution to
drinking water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
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indoor pest control, termiticides, and
flea and tick control on pets).

Cyflufenamid is proposed to be
registered for the following uses that
could result in residential exposures:
Mixing, loading, and applying a soluble
concentrate formulation of cyflufenamid
for treatment of ornamental plantings
and trees. EPA assessed residential
exposure using the following
assumptions: Based on the use patterns,
residential handlers could be exposed to
cyflufenamid on a short-term basis. A
short-term dermal endpoint was not
identified; therefore, only short-term
non-cancer inhalation risks and cancer
risks for residential handlers were
assessed.

When determining the potential for
residential post-application exposure,
the Agency considers foliar residues,
leaf to skin/hand residue transfer,
children’s hand-to-mouth residue
transfer, and exposure time. In the case
of cyflufenamid, potential exposure to
adults and children would be negligible
for the following reasons:

e Activities such as pruning/thinning
ornamentals or playing in and around
ornamentals when residues may be
present on the day of the application are
unlikely to co-occur;

o If present, leaf to skin residue
transfer would be negligible because of
the minimal frequency and duration of
contact;

e Children young enough to exhibit
hand-to-mouth behavior would not
typically play in ornamental beds or
trees.

Based on the frequency of application
and unlikely potential for post-
application exposure, residential post-
application risks were not quantitatively
assessed; thus, there are no
postapplication residential risk
concerns for this use pattern.

Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at http://www.epa.gov/pesticides/
trac/science/trac6a05.pdf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.” EPA has not
found cyflufenamid to share a common
mechanism of toxicity with any other
substances, and cyflufenamid does not
appear to produce a toxic metabolite
produced by other substances. For the

purposes of this tolerance action,
therefore, EPA has assumed that
cyflufenamid does not have a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There is no evidence of susceptibility
following in utero and/or postnatal
exposure in the developmental toxicity
studies in rats or rabbits, and in the 2-
generation rat reproduction study. There
are no residual uncertainties concerning
pre- and postnatal toxicity and no
neurotoxicity concerns.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
cyflufenamid is complete, with the
exception of an acute neurotoxicity
study (ACN, OPPTS 870.6200a). The
absence of this study does not raise any
uncertainties with regard to the safety of
infants and children for the following
reasons. First, no acute affects have been
attributed to cyflufenamid. In an acute
oral toxicity study, adverse effects were
noted on the day of administration
(limit dose) but not thereafter; clinical
signs of piloerection, hunched posture,
unsteady gait, pallid extremities,
increased salivation, ungroomed
appearance and abnormal respiration
were observed in the majority of
animals receiving 5,000 mg/kg and
generally resolved by Day 2 of the study.
Second, an acceptable, guideline
subchronic neurotoxicity study is
available and in it repeat exposure to

doses up to approximately 500 mg/kg/
day did not elicit any neurotoxic effects
as assessed in the functional
observational battery, motor activity,
neurohistopathology or brain
morphometrics. Third, cyflufenamid is
not an apparently neurotoxic chemical
based on clinical toxicity assessments
incorporated within the developmental
and chronic rat studies. In several short-
term studies in rats (subacute and
subchronic feeding, plaque-forming cell
assay, one-generation pilot,
developmental toxicity), no
neurobehavioral signs were observed at
the highest doses tested. While the
relevant and reversible effect of brain
vacuolation was observed in the
subchronic dog study at approximately
70 mg/kg/day, it is observed in the
absence of overt neurotoxicity and
nowhere else in the toxicology database.
Finally, based on this information, an
acute neurotoxicity screening test is
very unlikely to yield a point of
departure less than the chronic NOAEL
of 4.4 mg/kg/day if any adverse effects
are observed at all. Even if the chronic
point of departure was used in assessing
acute risk, there would be no risk
concern based on acute dietary
exposure.

1i. There is no indication that
cyflufenamid is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. There is no evidence that
cyflufenamid results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2-generation
reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The chronic dietary assessment
assumed 100% crop treated for all
commodities and utilized average field
trial residues for all proposed crops,
default and empirical processing factors.
EPA made conservative (protective)
assumptions in the ground and surface
water modeling used to assess exposure
to cyflufenamid in drinking water. EPA
used similarly conservative assumptions
to assess postapplication exposure of
children as well as incidental oral
exposure of toddlers. These assessments
will not underestimate the exposure and
risks posed by cyflufenamid.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
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risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, cyflufenamid is not
expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to cyflufenamid
from food and water will utilize 1% of
the cPAD for all infants (<1 year old) the
population group receiving the greatest
exposure.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). Because no short-term
adverse effect was identified,
cyflufenamid is not expected to pose a
short-term risk.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Because no intermediate-term adverse
effect was identified, cyflufenamid is
not expected to pose a intermediate-
term risk.

5. Aggregate cancer risk for U.S.
population. Aggregate cancer exposure
takes into account residential handler
exposure, plus chronic exposure to food
and water (considered to be a
background exposure level). The
aggregate cancer risk (food, water, and
residential) is 9.7 x 10~7.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to cyflufenamid
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate multiresidue methods test
data for cyflufenamid were submitted.
Acceptable recoveries of cyflufenamid
from a non-fatty matrix (grape) were
achieved under Protocol E. Acceptable

recoveries from a fatty matrix (milk)
were also achieved under Protocol F.
EPA recommends that Food and Drug
Administration (FDA) multiresidue
methods be used as the primary
enforcement method. The submitted
data will be forwarded to the FDA for
further evaluation.

Adequate enforcement methodologies
are available to enforce the tolerance
expression. The LC/MS/MS method
(Method 070276) was submitted for the
determination of cyflufenamid residues
in/on pome fruit, cucurbit vegetables,
grapes, and strawberries. The proposed
enforcement method (Method 070276)
which monitors only one transition ion,
in combination with the FDA
multiresidue method meets the OPPTS
Residue Chemistry Test Guidelines for
acceptable tolerance enforcement
methods (SOP Number ACB-019). An
enforcement method for livestock
commodities is not needed because
tolerances for cyflufenamid residues of
concern in meat, milk, poultry, and eggs
are not required to support the proposed
uses based on the results of the goat
metabolism study and the calculated
dietary burden.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level. The Codex has not
established a MRL for cyflufenamid.
Cyflufenamid is not registered in
Canada.

C. Revisions to Petitioned-For
Tolerances

The EPA increased the proposed
tolerance for pome fruit crop group 11
from 0.05 ppm to 0.06 ppm and for
cucurbit crop group 9 from 0.05 ppm to
0.07 ppm. These changes were made by
EPA based on North American Free
Trade Agreement (NAFTA) tolerance
calculation procedures according to the
Standard Operating Procedure (SOP)
Guidance for Setting Pesticide
Tolerances Based on Field Trial Data.

V. Conclusion

Therefore, tolerances are established
for residues of cyflufenamid, in or on
Apple, wet pomace, 0.10 ppm; Berry,
low growing, subgroup 13-07G, except
cranberry, 0.20 ppm; Fruit, pome, group
11, 0.06 ppm; Fruit, small vine
climbing, except fuzzy kiwifruit,
subgroup 13-07F, 0.15 ppm; Grape,
raisin, 0.30 ppm; Vegetable, cucurbit,
group 9, 0.07 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled ‘“Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
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and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments’ (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: June 15, 2012.

Steven Bradbury,
Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.667 is added to subpart
C to read as follows:

§180.667 Cyflufenamid, tolerance for
residues.

(a) General. Tolerances are
established for residues of the fungicide
cyflufenamid, including its metabolites
and degradates, in or on the
commodities in the table below.
Compliance with the tolerance levels
specified below is to be determined by
measuring only cyflufenamid, [N(Z)]-N-
[[(cyclopropylmethoxy)amino][2,3-
difluoro-6-(trifluoromethyl)phenyl]
methylenel]benzeneacetamide.

Commodity P;ritlﬁopner

Apple, wet pomace .........cccoceenee 0.10
Berry, low growing, subgroup

13-07G, except cranberry ...... 0.20
Fruit, pome, group 11 ................. 0.06
Fruit, small vine climbing, except

fuzzy kiwifruit, subgroup 13—

(074 S 0.15
Grape, raisin ......cccccoeeeeneenienennn. 0.30
Vegetable, cucurbit, group 9 ...... 0.07

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 2012-15595 Filed 6-26—12; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90

[WT Docket No. 11-110; WT Docket No. 12—
64; FCC 12-55]

Channel Spacing and Bandwidth
Limitations for Certain Economic Area
(EA)-Based 800 MHz Specialized
Mobile Radio Licensees

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In this document, the Federal
Communications Commission (FCC)
announces that the Office of
Management and Budget (OMB) has
approved, for a period of three years, the
information collection associated with
the Commission’s rules to permit
Economic Area (EA)-based 800 MHz

Specialized Mobile Radio (SMR)
licensees to exceed a legacy channel
spacing requirement and bandwidth
limitation.

DATES: Section 90.209(b)(7) will become
effective July 9, 2012.

FOR FURTHER INFORMATION CONTACT:
Brian Regan, Mobility Division,
Wireless Telecommunications Bureau,
at (202) 418-2849, or email:
brian.regan@fcc.gov.

SUPPLEMENTARY INFORMATION: This
document announces that on May 16,
2012 OMB approved, for a period of
three years, the information collection
requirements contained in the
Commission’s Report and Order, FCC
12-55. The OMB Control Number is
3060—1170. The Commission publishes
this notice as an announcement of such
approval. Because the information
collection was pre-approved prior to the
adoption or publication of the final rule,
the effective date of this information
collection is 30 days after the final rule
under FCC 12-55 is published in the
Federal Register. If you have any
comments on the burden estimates
listed below, or how the Commission
can improve the collections and reduce
any burdens caused thereby, please
contact Cathy Williams, Federal
Communications Commission, Room 1—
(G823, 445 12th Street SW., Washington,
DC 20554. Please include the OMB
Control Number, 3060-1170, in your
correspondence. The Commission will
also accept your comments via email at
PRA@fcc.gov.

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to
fec504@fcc.gov or call the Consumer
and Governmental Affairs Bureau at
(202) 418-0530 (voice), (202) 418—0432
(TTY).

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the FCC is notifying the public that on
May 16, 2012 it received OMB pre-
approval for the information collection
requirements contained in the
modifications to the Commission’s rules
found in 47 CFR 90.209(b)(7).

Under 5 CFR part 1320, an agency
may not conduct or sponsor a collection
of information unless it displays a
current, valid OMB Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a current, valid OMB Control
Number. The OMB Control Number is
3060-1170.
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The foregoing notice is required by
the Paperwork Reduction Act of 1995,
Public Law 104-13, October 1, 1995,
and 44 U.S.C. 3507.

The total annual reporting burdens
and costs for the respondents are as
follows:

OMB Control Number: 3060-1170.

OMB Approval Date: May 16, 2012.

OMB Expiration Date: May 31, 2015.

Title: Section 90.209(b)(7)—
Bandwidth limitations.

Form Number: N/A.

Type of Review: New collection.

Respondents: Business or other for-
profit entities.

Number of Respondents and
Responses: 27 respondents; 25
responses.

Estimated Time per Response: 0.5 up
to 8.4 hours.

Frequency of Response: On occasion,
third party disclosure requirement.

Obligation to Respond: Required to
obtain or retain benefits.

Total Annual Burden: 22 hours.

Total Annual Cost: $52,500.

Privacy Impact Assessment: N/A.

Nature and Extent of Confidentiality:
None.

Needs and Uses: This information
will be used to help ensure that 800
MHz public safety licensees are not
impacted by EA-based 800 MHz SMR
licensees exceeding the channel spacing
and bandwidth requirement in part 90
of the Commission’s rules as modified
under FCC 12-55. Pursuant to this
notice, 800 MHz public safety licensees
within the notice area will be able to
monitor their networks for any increase
in harmful interference in and around
the time that an EA-based 800 MHz
SMR licensee begins operations that
exceed the existing channel spacing and
bandwidth limitation in part 90.
Federal Communications Commission.
Marlene H. Dortch,

Secretary.
[FR Doc. 2012-15627 Filed 6-26—12; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 369
[Docket No. FMCSA-2012-0020]
RIN-2126-AB48

Rescission of Quarterly Financial
Reporting Requirements

AGENCY: Federal Motor Carrier Safety
Administration, DOT.

ACTION: Direct final rule.

SUMMARY: By direct final rule, the
Federal Motor Carrier Safety
Administration (FMCSA) eliminates the
quarterly financial reporting
requirements for certain for-hire motor
carriers of property (Form QFR) and for-
hire motor carriers of passengers (Form
MP-1). This paperwork burden can be
removed without an adverse impact on
safety or the Agency’s ability to
maintain effective commercial
regulations over the for-hire trucking
and passenger-carrying industries.
DATES: This rule is effective August 27,
2012, unless an adverse comment, or
notice of intent to submit an adverse
comment, is either submitted to our
online docket via http://
www.regulations.gov on or before July
27, 2012 or reaches the Docket
Management Facility by that date. If an
adverse comment, or notice of intent to
submit an adverse comment, is received
by July 27, 2012, we will withdraw this
direct final rule and publish a timely
notice of withdrawal in the Federal
Register.

ADDRESSES: You may submit comments
identified by docket number FMCSA—
2012—-0020 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m. e.t.,, Monday through Friday,
except Federal holidays. The telephone
number is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Comments”
portion of the SUPPLEMENTARY
INFORMATION section below for
instructions on submitting comments.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, email
or call Ms. Vivian Oliver, Office of
Research and Information Technology,
Federal Motor Carrier Safety
Administration, 1200 New Jersey Ave.
SE., Washington, DC 20590; Telephone
202-366-2974; email
Vivian.Oliver@dot.gov.

SUPPLEMENTARY INFORMATION:
I. Public Participation and Comments

If you would like to participate in this
rulemaking, you may submit comments
and related materials. All comments

received will be posted, without change,
to http://www.regulations.gov and will
include any personal information you
have provided.

A. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (FMCSA-2012-0020),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online, or by fax, mail or hand
delivery, but please use only one of
these means. We recommend that you
include your name and a mailing
address, an email address, or a phone
number in the body of your document
so that we can contact you if we have
questions regarding your submission. As
a reminder, FMCSA will only consider
adverse comments as defined in 49 CFR
389.39(b) and explained below.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Rule” and insert “FMCSA—
2012-0020" in the “Keyword” box.
Click “Search,” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8- by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the facility, please enclose a
stamped, self-addressed postcard or
envelope.

B. Viewing Comments and Documents

To view comments, go to http://
www.regulations.gov, click on the “read
comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “FMCSA-2012—
0020” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. If you do not have access to the
Internet, you may also view the docket
online by visiting the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.
e.t., Monday through Friday, except
Federal holidays.

C. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
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behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008 issue of the
Federal Register (73 FR 3316).

II. Regulatory Information

FMCSA publishes this direct final
rule under 49 CFR 389.11 and 389.39,
because the Agency has determined that
the rule makes non-controversial, minor
amendments to 49 CFR part 369 that
will reduce reporting requirements for
certain for-hire motor carriers. FMCSA
does not expect any adverse comments.
If no adverse comments or notices of
intent to submit an adverse comment
are received by July 27, 2012, this rule
will become effective as stated in the
DATES section. In that case,
approximately 30 days before the
effective date, we will publish a
document in the Federal Register
stating that no adverse comments were
received and confirming that this rule
will become effective as scheduled.
However, if we receive any adverse
comments or notices of intent to submit
an adverse comment, we will publish a
document in the Federal Register
announcing the withdrawal of all or part
of this direct final rule. If we decide to
proceed with a rulemaking following
receipt of any adverse comments, we
will publish a separate notice of
proposed rulemaking (NPRM) and
provide a new opportunity for
comment.

A comment is considered “adverse” if
the comment explains why this rule or
a part of this rule would be
inappropriate, including a challenge to
its underlying premise or approach, or
would be ineffective or unacceptable
without a change.

III. Background

Annual Financial Reporting
Requirements

Section 14123 of title 49, United
States Code, requires the filing of annual
financial reports by certain for-hire
motor carriers of property and
household goods (Form M).

The annual reporting program was
implemented on Dec. 24, 1938 (3 FR
3158) (the first annual report for 1938
was due by Mar. 31, 1939) and
subsequently was transferred from the
Interstate Commerce Commission (ICC)
to the U.S. Department of
Transportation’s (DOT) Bureau of
Transportation Statistics (BTS) on
January 1, 1996. The Secretary of DOT
delegated to BTS the responsibility for
the program on December 17, 1996 (61
FR 68162—-02). Responsibility for
collection of Form M (for-hire property

carriers, including household goods
carriers) and Form MP—-1 (for-hire
passenger carriers), including quarterly
reporting requirements for such forms
(Form QFR), was transferred from the
BTS to the FMCSA on August 17, 2004
(69 FR 51009), and the regulations were
redesignated as 49 CFR part 369 on
August 10, 2006 (71 FR 45740). FMCSA
has continued to collect carriers’ annual
reports and to furnish copies of the
reports requested under the Freedom of
Information Act.

Quarterly Financial Reporting

Subsection 14123(a)(2) of title 49,
United States Code, allows the Agency
to require quarterly financial reports
from for-hire property and passenger
carriers, but it does not mandate that the
Agency require these reports to be
submitted. These requirements are
included in 49 CFR Part 369 and apply
to Class I (average annual gross
transportation operating revenues of $10
million or more) and Class II (average
annual gross transportation operating
revenues of $3 million dollars or more,
but less than $10 million) for-hire motor
carriers of property. The requirements
also apply to Class I (average annual
gross transportation operating revenues
of $5 million or more) for-hire motor
carriers of passengers.

E.O. 13563 Improving Regulation and
Regulatory Review

On January 18, 2011, the President
issued Executive Order 13563,
“Improving Regulation and Regulatory
Review” (76 FR 3821, January 21, 2011),
which required agencies, among other
things, to prepare plans for reviewing
existing rules. On February 16, 2011,
DOT published a notice requesting
comments on its regulatory review plan
(76 FR 8940). A public meeting on this
issue was held on March 14, 2011. DOT
placed all of the comments it received
in docket DOT-0OST-2011-0025, along
with a transcript of the March 14
meeting. DOT received 102 comments,
many offering multiple suggestions. One
person argued that the financial
reporting requirements transferred from
the ICC to FMCSA provide no
discernible benefits to the government
or industry.

FMCSA rescinds the quarterly
financial reporting requirements for
certain for-hire motor carriers of
property (Form QFR) and for-hire motor
carriers of passengers (Form MP-1).
This burden can be removed without an
adverse impact on safety or the
Agency’s ability to maintain effective
commercial regulations over the for-hire
trucking and passenger-carrying
industries. FMCSA does not currently

use the quarterly reports because the
reports cover a small subset of the motor
carriers of property and motor carriers
of passengers that are subject to the
Agency'’s safety oversight and the
financial reporting data is not necessary
to monitor carriers’ safety performance.
The information collected does not
currently support any Agency regulatory
function, nor does it have practical
utility for the Agency or for those
carriers who must comply with the
reporting requirement.

This direct final rulemaking is non-
controversial because it ‘““Make[s] minor
changes to rules regarding statistics and
reporting requirements, such as a
change in reporting period (for example,
from quarterly to annually) or
eliminat[es] a type of data collection no
longer necessary’” 49 CFR 389.39(a)(5).
Elimination of the outdated and
unnecessary quarterly reporting
requirement falls squarely within the
intended purpose of a direct final rule.
FMCSA, therefore, finds there is good
cause to dispense with the normal
notice and comment procedures since
reducing the reporting requirement is
not likely to be controversial.
Consequently, receipt of public
comments prior to finalizing this action
is unnecessary. 49 CFR 389.11.

IV. Discussion of the Rule

For the reasons discussed in the
Background section, above, FMCSA
amends 49 CFR part 369 by eliminating
the quarterly reporting requirement
under 49 CFR 369.1 and 369.4. In
addition, FMCSA makes other
conforming technical amendments to 49
CFR 369.8, 369.9, and 369.11.

In the course of redesignating 49 CFR
part 1420 as 49 CFR part 369 in 2006
(August 10, 2006, 71 FR 45740), the
authority citation for part 369 was
inadvertently corrupted by adding
references to (1) 5 U.S.C. 553 and 559
of the Administrative Procedure Act
relating to rulemaking and
administrative law judges, and (2) 16
U.S.C. 1456, a provision of the Coastal
Zone Management Act (CZMA) of 1972.
These statutes provide no authority for
part 369 and the references have
therefore been removed.

V. Regulatory Analyses

When developing this direct final
rule, FMCSA considered numerous
statutes and executive orders related to
rulemaking. The Agency’s analyses are
summarized below.

A. Regulatory Planning and Review

Under Executive Order (E.O.) 12866
(58 FR 51735, October 4, 1993) as
supplemented by E.O. 13563 (76 FR
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3821, January 18, 2011), FMCSA must
determine whether a regulatory action is
“significant’”” and, therefore, subject to
Office of Management and Budget
(OMB) review and the requirements of
the E.O. The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities.

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency.

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof.

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the E.O.

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget (OMB) has not reviewed it under
that Order. This rule will not have a
significant economic impact. In fact,
elimination of the reporting requirement
will, if anything, have a beneficial
economic impact on industry.

B. Small Entities

Under the Regulatory Flexibility Act
(RFA), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121,
Title II, 110 Stat. 857), FMCSA is not
required to prepare a final regulatory
flexibility analysis under 5 U.S.C. 604(a)
for this final rule because the agency has
not issued an NPRM prior to this action.

C. Paperwork Reduction Act

This rule eliminates two quarterly
reporting requirements that are
currently reported to OMB under the
Paperwork Reduction Act (PRA) of 1995
(44 U.S.C. 3501-3520). Form QFR
Quarterly for property carriers,
authorized by OMB under information
collection 2126-0033, is two pages long
and takes approximately 27 minutes for
each of the approximately 111 carriers
to complete. This report is filed 4 times
per year, so the total burden hour
impact per filer per year is 4 x 27/60 =
1.8 hours. Multiplying this figure by the
111 carriers that file quarterly reports

yields a total burden estimate of 200
hours.

FMCSA assumes that completion and
submission of Form QFR is performed
by an accountant designated by the
business entity. The median salary of an
accountant in the truck transportation
industry is $25.90 per hour (BLS, May
2010).* Two adjustments are made to
this hourly compensation estimate.
First, employee benefits are estimated at
50.0 percent of the employee wage.2
Second, employee wage and benefits are
increased by 27 percent to include
relevant firm overhead.? Applying the
estimated 50.0 percent factor for
employee benefits and 27 percent for
overhead results in $49.34 in hourly
compensation for the accountant
($25.90 x (1 + 0.50) x (1 + 0.27) =
$49.34). The total annual salary cost
burden associated with the filings is
$9,868 ($49.34 x 200 hours = $9,868.00).

The Class I passenger carrier financial
quarterly survey (MP-1 Quarterly),
which is two pages long and takes about
18 minutes to complete for the
estimated 2 participating carriers is
authorized by OMB under information
collection 2126—-0031. Since this report
is also filed 4 times per year, the total
burden hours associated with the
requirement are 4 x 18/60 x 2 = 2.4
hours.

FMCSA believes the completion and
submission of Form MP-1 is typically
performed by a business and financial
operations expert designated by the
business entity because of the level of
detail in the financial reports. The
median salary of a business and
financial operations expert in the
interurban and rural bus transportation
industry is $26.41 per hour (BLS, May
2010).4 Two adjustments are made to

1Bureau of Labor Statistics, “Occupational
Employment Survey”. May 2010. http://
www.bls.gov/oes/current/naics3_484000.htm
(accessed December 15, 2011). North American
Industry Classification System (NAICS) 484000,
Truck Transportation, Standard Occupational
Classification (SOC) 13—2011, Accountants and
Auditors.

2FMGSA estimates this 50% employee benefit
rate by using the private industry average wage
($16.03 per hour) and benefit information ($8.01 per
hour) for production, transportation, and moving
material workers. Benefits thus amount to 50.0
percent of wages (0.500 = $8.01/$16.03). From
“Employer Costs for Employee Compensation—
September 2010”. Accessed on 23—August-2011 at
http://www.bls.gov/news.release/pdf/ecec.pdf.

3 Berwick, Farooq. “Truck Costing Model for
Transportation Managers”. Upper Great Plains
Transportation Institute, North Dakota State
University (2003) accessed on 23—August—2011 at
http://ntl.bts.gov/1ib/24000/24200/24223/
24223.pdf.

4Bureau of Labor Statistics, “Occupational
Employment Survey”. May 2010. http://
www.bls.gov/oes/current/naics4_485200.htm
(accessed December 15, 2011). North American
Industry Classification System (NAICS) 485200,

this hourly estimate. First, employee
benefits are estimated at 50.0 percent of
the employee wage.5 Second, employee
wage and benefits are increased by 27
percent to include relevant firm
overhead.® Applying the estimated 50.0
percent factor for employee benefits and
27 percent for overhead results in
$50.31 in hourly compensation for the
business and financial operations expert
($26.41 x (1 + 0.50) x (1 + 0.27) =
$50.31). The total annual salary cost
burden associated with the filings is
$121 ($50.31 x 2.4 hours = $120.74,
rounded to the nearest dollar).

Collectively, eliminating these
reporting requirements reduces the
burden to industry by 202.4 hours and
$9,989.

The PRA requires that each agency
“shall certify * * * that each collection
of information * * * is necessary for
the proper performance of the functions
of the agency, including that the
information has practical utility.” 44
U.S.C. 3506(c)(3)(A); 5 CFR
1320.5(d)(1)(iii). FMCSA can no longer
certify that the quarterly requirements
are ‘“necessary for the proper
performance of the functions of the
agency.” Therefore, FMCSA is
discontinuing the quarterly reporting
requirements.

D. Federalism

A rule has federalism implications
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on the States. FMCSA has
analyzed this rule under that Order and
have determined that it does not have
federalism implications.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a

Interurban and Rural Bus Transportation, Standard
Occupational Classification (SOC) 13-2000,
Business and Financial Operations Occupations.
5FMCSA estimates this 50% employee benefit
rate by using the private industry average wage
($16.03 per hour) and benefit information ($8.01 per
hour) for production, transportation, and moving
material workers. Benefits thus amount to 50.0
percent of wages (0.500 = $8.01/$16.03). From
“Employer Costs for Employee Compensation—
September 2010”. Accessed on 23—August—2011 at
http://www.bls.gov/news.release/pdf/ecec.pdf.

6 Berwick, Farooq. “Truck Costing Model for
Transportation Managers”. Upper Great Plains
Transportation Institute, North Dakota State
University (2003) accessed on 23—August—2011 at
http://ntl.bts.gov/lib/24000/24200/24223/
24223.pdf.
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State, local, or tribal government, in the
aggregate, or by the private sector of
$143.1 million (which is the value of
$100,000,000 in 2010 after adjusting for
inflation) or more in any 1 year. This
rule would not result in such an
expenditure.

F. Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

G. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

H. Protection of Children

FMCSA has analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
economically significant and does not
create an environmental risk to health or
risk to safety that may
disproportionately affect children.

I. Energy Effects

FMCSA has analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. The Agency has
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and will
not have a significant adverse effect on
the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

J. Environment

The Agency analyzed this direct final
rule for the purpose of the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321 et seq.) and
determined under our environmental
procedures Order 5610.1, published
March 1, 2004 (69 FR 9680), that this
action is categorically excluded under
two categorical exclusions (CEs) in the
Order from further environmental
documentation. These are found in
Appendix 2, paragraph 4, which covers
data and information gathering, and
Appendix 2, paragraph 6(y)(2)
concerning reports provided by motor
carriers. This direct final rulemaking

makes minor changes to rules regarding
‘““a change in reporting period (for
example, from quarterly to annually) or
eliminating a type of data collection no
longer necessary,” as authorized by 49
CFR 389.39(a)(5). The action involves
no extraordinary circumstances that
would have any effect on the quality of
the environment. Thus, the action does
not require an environmental
assessment or an environmental impact
statement.

FMCSA also analyzed this rule under
the Clean Air Act, as amended (CAA),
section 176(c), (42 U.S.C. 7401 et seq.)
and implementing regulations
promulgated by the Environmental
Protection Agency. Approval of this
action is exempt from the CAA’s general
conformity requirement since it does
not result in any potential increase in
emissions that are above the general
conformity rule’s de minimis emission
threshold levels (40 CFR 93.153(c)(2)).
This action merely eliminates a
reporting requirement.

The Categorical Exclusion
Determination is available for
inspection or copying in the
regulations.gov Web site listed under
ADDRESSES.

List of Subjects in 49 CFR Part 369

Motor carriers, Reporting and
recordkeeping requirements.

In consideration of the foregoing,
FMCSA amends 49 CFR part 369 in title
49, Code of Federal Regulations, chapter
111, subchapter B, as follows:

PART 369—[AMENDED]

m 1. The authority citation for part 369
is revised to read as follows.

Authority: 49 U.S.C. 14123; 49 CFR 1.73.

m 2. Amend § 369.1, by removing
paragraph (b) and redesignating
paragraph (c) as paragraph (b) and
revising it to read as follows.

§369.1 Annual reports of motor carriers of
property, motor carriers of household
goods, and dual property carriers.

* * * * *

(b) Where to file report. Carriers must
file the annual reports with the Federal
Motor Carrier Safety Administration at
the address in § 369.6. You can obtain
blank copies of the report forms from
the Federal Motor Carrier Safety
Administration Web site http://
www.fmcsa.dot.gov/forms/reporting/
mcs_info.htm#fos.

m 3. Revise § 369.4 to read as follows.

§369.4 Annual reports of Class | carriers
of passengers.

(a) All Class I motor carriers of
passengers shall complete and file

Motor Carrier Annual Report Form MP-
1 for Motor Carriers of Passengers (Form
MP-1).

(b) Accounting period. (1) Motor
Carrier Annual Report Form MP-1 shall
be used to file annual selected motor
carrier data.

(2) The annual accounting period
shall be based either:

(i) On the 31st day of December in
each year, or

(ii) An accounting year of thirteen
4-week periods ending at the close of
the last 7 days of each calendar year.

(3) A carrier electing to adopt an
accounting year of thirteen 4-week
periods shall file with the FMCSA a
statement showing the day on which its
accounting year will close. A
subsequent change in the accounting
period may not be made except by
authority of the FMCSA.

(c) The annual report shall be filed on
or before March 31 of the year following
the year to which it relates. The annual
report shall be filed in duplicate with
the Federal Motor Carrier Safety
Administration at the address in § 369.6.
Copies of Form MP-1 may be obtained
from the FMCSA.

m 4. Amend § 369.8 by revising
paragraph (d) and removing the table
following it, to read as follows.

§369.8 Requests for exemptions from
filing.
* * * * *

(d) When requests are due. The timing
of a request for an exemption from filing
is the same as the timing for a request
for an exemption from public release
contained in § 369.9(d). For Annual
Form M, both the report and the request
are due by March 31.

* * * * *

m 5. Amend § 369.9 by removing
paragraph (d)(4) and revising paragraph
(e)(4) and removing the table following
it, to read as follows.

§369.9 Requests for exemptions from
public release.

* * * * *

(e) * x %

(4) FMCSA will grant or deny each
request no later than 90 days after the
request’s due date as defined in
paragraph (d) of this section. The
decision by FMCSA shall be
administratively final. For Annual Form
M, both the report and the request are
due by March 31, and the decision is
due by June 30.

* * * * *

§369.11
m 6. Remove § 369.11.

[Removed]
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Issued on: June 22, 2012.
Anne S. Ferro,
Administrator.
[FR Doc. 2012-15744 Filed 6—-26-12; 8:45 am]
BILLING CODE 4910-EX-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 385

Change to FMCSA Policy on
Calculating and Publicizing the Driver,
Vehicle, and Hazardous Materials Out-
of-Service Rates and Crash Rates

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.
ACTION: Notice of amendment to
enforcement policy.

SUMMARY: As stated in 49 CFR 385.407,
in order for FMCSA to issue a hazardous
materials safety permit (HMSP), a motor
carrier must not have a crash rate, or
driver, vehicle, or hazardous materials
(HM) Out-of-Service (OOS) rate in the
top 30 percentile of the national
average.

The current method for determining
the qualifying crash and OOS rates
under this rule, in effect since the
inception of the HMSP program, utilizes
two years of inspection data from
FMCSA’s Motor Carrier Management
Information System (MCMIS) to
calculate the OOS rates representing the
top or worst-performing 30 percent of
the national average. FMCSA has been
recalculating the threshold crash and
OOS rates every two years, using
MCMIS data from the preceding two
years.

This notice of amendment explains
the new methodology the Agency will
begin to use to calculate the threshold
crash rate and driver, vehicle, and HM
OQS rates that qualify or disqualify a
carrier for HMSP issuance. The revised
methodology uses eight years of data
from MCMIS (data from 2003 to 2010)
to determine the national average for
eligible crash and OOS thresholds that
qualify for an HMSP. These rates will
remain static rather than change every
two years. The Agency decided that
crash and OQOS rates, which remain
static over a longer period of time, will
improve safety by providing a clearly
identifiable standard for industry
compliance and minimize the burden
on motor carriers and the HM industry
by allowing more appropriate measures
that ensure eligibility for the HMSP. The
calculations of crash and OOS rates in
this notice of amendment will be

implemented immediately and posted to
FMCSA’s Web site. These new static
rates will remain in effect until further
notice.
DATES: Effective Date: This policy
amendment becomes effective June 27,
2012.
FOR FURTHER INFORMATION CONTACT: Ms.
Roxane Greene, at
Roxane.Greene@dot.gov or phone (202)
366—0735; or John Hardridge, at
John.Hardridge@dot.gov or or (202)
366—0811. Both staff members may be
reached at Federal Motor Carrier Safety
Administration, Office of Enforcement
and Program Delivery, 1200 New Jersey
Avenue SE., Washington, DC 20590.
Office hours are from 8:30 a.m. to
5 p.m., EST, Monday through Friday,
except Federal holidays.
SUPPLEMENTARY INFORMATION: The
HMSP requirement became effective for
motor carriers as of January 1, 2005.
Additionally, 49 CFR part 385, subpart
E identifies which motor carriers must
hold a HMSP, and establishes the
application process for a HMSP. It also
specifies the need for a carrier’s crash
rate and driver, vehicle, and HM OOS
rates to be below the 70th percentile and
describes other conditions that must be
satisfied to qualify for this permit. As
specified in § 385.407(a)(2), FMCSA will
not issue a HMSP to a motor carrier
having a crash rate in the top 30 percent
of the national average, or a driver,
vehicle, HM, or total OOS rate in the top
30 percent of the national average, as
indicated in MCMIS. The methodologies
for calculating these rates are posted on
the FMCSA Web site
www.fmcsa.dot.gov. More conditions
are set forth in § 385.407 that require a
carrier to have a Satisfactory safety
rating, certify that it has a satisfactory
security program, and be properly
registered with the Pipeline and
Hazardous Materials Safety
Administration (PHMSA). The carrier
also is required to submit proof of
minimum levels of financial
responsibility as stated in § 387.9.
Pursuant to 49 CFR 390.19, a motor
carrier is required to file its MCS-150
form with FMCSA every two years. The
application for the HMSP was
incorporated into the MCS-150 as an
expanded version of the form entitled
“MCS-150B or Combined Motor Carrier
Identification Report and HM Permit
Application.” Thus, the HMSP must be
renewed every two years. Revision to
the calculations of the crash and OOS
rates will not change this requirement.
On November 7, 2007, FMCSA
published a Notice of Enforcement
Policy (72 FR 62795) explaining the
methodology used by the Agency to

calculate those averages. The rates had
been calculated using roadside
inspection data in MCMIS for both HM
and non-HM inspections for driver and
vehicle OOS rates. For the HM OOS
rate, only inspections that indicated that
HM was present were used. The
applicant motor carriers needed to have
a least three roadside inspections
indicated in MCMIS for each of the 2-
year rate calculation timeframes. For
instance, when calculating the 2005—
2006 registration cycle rates, in order to
be included in the calculation, a motor
carrier would had to have at least three
roadside inspections during the 2003—
2004 time period.

During the course of the program, the
calculated 70th percentile OOS
thresholds have fluctuated causing
uncertainty in the industry. It has
become increasingly more difficult for a
motor carrier to attain or retain a HMSP
because it must maintain OOS rates
below 7.14% for drivers, 33.33% for
vehicles, and 3.45% for HM. These rates
compare with the national averages for
all motor carriers at 5.51%, 20.72%, and
4.50% respectively.

A historical picture of the OOS and
crash rates, data from the entire eight-
year period since the inception of the
program, was used in the calculations
(2003—-2010) for the fixed rates. This
provides a balanced perspective of
motor carrier performance over a longer
period of time and virtually eliminates
the short term fluctuations that some
motor carriers experience. It is also
reflective of all of the time periods used
to calculate rates for the present and
three former registration periods. The
threshold rate calculation included only
carriers that had at least 12 inspections
over the 8 years previously described,
making this analysis comparable to the
3-inspections-per-cycle method used in
previous calculations. The main
difference in the fixed-rate calculations
when compared to previous 2-year
calculations is that, due to the number
of inspections required during the
extended timeframe (12), the number of
inspections with an HM OOS rate of
0.00% decreased. This resulted in
raising the overall HM OQOS average for
the population of motor carriers used in
the calculation, and while higher, it is
a more appropriate indicator of
placarded motor carriers’ roadside
inspection HM OOS performance.

In order to calculate the fixed crash
rate, a MCMIS snapshot was taken on
February 24, 2012. The 8-year period
was divided into four 2-year periods
reflecting fiscal years (FY) 2003—-2004,
FY 2005-2006, FY 2007-2008, and FY
2009-2010. Qualifying motor carriers
had at least 2 crashes in at least one 2-
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year period. Then the number of power
units for each qualifying 2-year period
was captured based on snapshots taken
immediately after the end of each FY.
The crash rate for each 2-year period
motor carrier was then determined in
each time period by taking the number
of crashes indicated and dividing by the
number of power units times two.
Finally, all carrier/time period
combinations were ranked based on
crash rate, with a resulting crash rate
threshold at the 70th percentile of
0.13636.

Since this evaluation criterion is a
departure from the methods used in the
previous years of the HMSP program,
the OOS rates and 70th percentile
thresholds have shifted, and in some
instances increased when compared to
previous years. The driver and HM OOS
rates are higher because the calculations
included carriers that have 12
inspections over 8 years as opposed to
only 3 inspections over 2 years. There

are more companies with non-zero OOS
rates, and thus the 70th percentile is
higher than what was previously seen
with using only 3 inspections over a 2-
year timeframe. FMCSA sees this as a
necessary adjustment to the
methodology based on experience over
the life of the program, that more
accurately reflects motor carrier
inspection activity and performance
with no diminution of safety.

Utilizing the methodologies described
above, the top (worst-performing) 30th
percentile of the National averages were
determined by establishing a cut-off at
the numerical threshold value located at
the 70th percentile in each category
using eight years of data. All carriers
with a driver, vehicle, or HM OOS rate
less than the cut-off are considered to be
below the National Average for each
category, and, therefore, eligible for
participation in the program. Carriers
with a driver, vehicle, or HM OOS rate
that is equal to or greater than the cut-

off in each category are in the 30th
percentile, or the worst-performing
category, and will be denied an HMSP.

FMCSA Web sites,www.fmcsa.dot.gov
and www.safersys.org/
HazMatRates.aspx will continue to
provide notice to the regulated
community on how FMCSA calculates
the National averages and threshold
figures for the top-performing motor
carrier population. The new threshold
rates will remain effective for all future
registration periods until such time as
FMCSA can incorporate eligibility
standards into the Safety Measurement
System. These rates will provide the
standard for granting or denying HMSPs
beginning immediately, and will remain
in effect until further notice.

Rates

Table 1 below shows the calculated
National average cut-off threshold rates
established for past Registration Cycles
and the Fixed Rates:

TABLE OF CALCULATED THRESHOLD RATES FOR PREVIOUS REGISTRATION CYCLES AND FIXED RATES

: : Driver OOS rate Vehicle OOS rate HM OQOS rate
Registration cycles Crash rate (percent) (percent) (percent)
2005 & 2006 .... 0.125 8.92 33.3 5.88
2007 & 2008 .... 0.125 9.52 33.3 6.06
2009 & 2010 .... 0.125 9.09 33.3 4.76
2011 & 2012 ... 0.114 7.14 33.3 3.45
Fixed Rates 0.136 9.68 33.3 6.82

Notes:

1. Rates for registration cycles 2005-2006, 2007—-2008, and 2009-2010 were

calculated on Calendar Year MCMIS data. For instance, the

2005-2006 rates were based on CY 2003-2004 data and issued on December 31, 2004, for implementation on January 1, 2005.
2. Rates for registration cycle 2011-2012 were calculated using MCMIS Fiscal Year 2009-2010 data and issued on September 30, 2010, 90

days prior to implementation on January 1, 2011.

Carriers’ Calculation of Their OOS
Rates and Crash Rate

When a motor carrier submits an
HMSP application through the MCS—
150B process, FMCSA examines the
current one year (12 months) of the
carrier’s crash and OOS data. This
policy is consistent with the Agency’s
practice of reviewing one year of motor
carrier’s records during the conduct of
a compliance review. The period
examined is the 12 months immediately
preceding the date that the application
is processed in MCMIS. A motor carrier
should therefore, calculate its vehicle,
driver, and HM OOS rates in each of the
three categories by examining the
number of inspections and OOS
violations during the preceding 12-
month period before applying. To
determine its OOS rate, the carrier
would divide the number of OOS
inspections by the total number of
inspections for each category. The
resulting figure is the motor carrier’s
OOS rate for that category. For driver

and vehicle OOS calculations, the
carrier should use all inspections, both
HM and non-HM. For the HM OOS
calculation, the carrier should use only
HM inspections. The FMCSA does not
consider a single OOS violation in any
one category to be statistically valid.
Thus, OOS rates will be calculated only
for carriers with more than one OOS
violation in the previous 12-month
period.

FMCSA likewise examines one year of
crash data to determine a carrier’s crash
rate. A motor carrier should divide the
number of crashes for the previous 12-
month period by the total number of
power units that it operated during that
period, prior to applying. For example,
if a motor carrier had 2 crashes and 10
power units, the crash rate would be
0.20 based upon a calculation of (2/10
= 0.20), and would thus be ineligible for
obtaining an HMSP because the carrier’s
crash rate is above the established 70th
percentile of 0.136. FMCSA does not
consider a single crash to be statistically
valid. Thus, crash rates will be

calculated only for carriers with more
than one crash in the previous 12-month
period.

Upcoming HMSP Program Registration
Cycles

While the rates will remain fixed,
motor carriers will still be required to
update their MCS—-150B every two
years. The OOS rates in this document
are effective for the remainder of the
current registration cycle (January 1,
2011 through December 31, 2012) and
all 2-year registration cycles starting
with the cycle that begins on January 1,
2013. This method for determining
crash and driver, vehicle, and HM OOS
rates will remain in effect until such
time as FMCSA can incorporate
eligibility standards into the Safety
Measurement System or otherwise
updated through the publication of a
notice.


http://www.safersys.org/HazMatRates.aspx
http://www.safersys.org/HazMatRates.aspx
http://www.fmcsa.dot.gov
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Issued on: June 21, 2012.
Anne S. Ferro,
Administrator.
[FR Doc. 2012—-15740 Filed 6—26—12; 8:45 am]
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

SPECIAL INSPECTOR GENERAL FOR
AFGHANISTAN RECONSTRUCTION

5 CFR Part 9301
RIN 3460-AA03

Office of Privacy, Records, and
Disclosure; Privacy Act of 1974;
Proposed Implementation

AGENCY: Special Inspector General for
Afghanistan Reconstruction.

ACTION: Proposed rule.

SUMMARY: In accordance with the
requirements of the Privacy Act of 1974,
5 U.S.C. 552a, the Special Inspector
General for Afghanistan Reconstruction
(SIGAR) gives notice of a proposed
amendment to this part to exempt
several systems of records maintained
within the agency from certain
provisions of the Privacy Act.

DATES: Comments must be received no
later than July 27, 2012.

ADDRESSES: Comments should be sent to
Hugo Teufel, Acting General Counsel,
Special Inspector General for
Afghanistan Reconstruction, 2530
Crystal Drive, Arlington, VA 22202—
3934. Comments will be made available
for inspection upon written request.
SIGAR will make such comments
available for public inspection in the
Office of Privacy, Records, and
Disclosure, 9th Floor, 1550 Crystal
Drive, Arlington, VA 22202, on official
business days between the hours of

9 a.m. and 5 p.m. Eastern time. You can
make an appointment to inspect
comments by telephoning (703) 545—
6000. All comments, including
attachments and other supporting
materials, received are part of the public
record and subject to public disclosure.
You should submit only information
that you wish to make available
publicly.

FOR FURTHER INFORMATION CONTACT: Kate
Gastner, Public Information Manager,
Special Inspector General for
Afghanistan Reconstruction, 2530
Crystal Drive, Arlington, VA 22202—
3934, (703) 545-5993.

SUPPLEMENTARY INFORMATION: On
January 28, 2008, the President signed
into law the National Defense
Authorization Act for Fiscal Year 2008
(Pub. L. 110-181), which created the
Special Inspector General for
Afghanistan Reconstruction (SIGAR).
SIGAR is responsible for coordinating
and conducting audits and
investigations to promote efficiency and
effectiveness of reconstruction
programs, and to detect and prevent
waste, fraud, and abuse of taxpayers’
dollars. Under 5 U.S.C. 301, heads of
Executive or military departments may
prescribe regulations governing the
conduct of its employees and the
custody, use, and preservation of the
agency’s records, papers, and property.

SIGAR is publishing separately the
notices of the new systems of records to
be maintained by SIGAR.

The provisions of the Privacy Act
upon which SIGAR is relying for the
exemptions are 5 U.S.C. 552a(j)(2),
(k)(1), and (k)(2). Under 5 U.S.C.
552a(j)(2), the head of a Federal agency
may promulgate rules to exempt a
system of records from certain
provisions of 5 U.S.C. 552a if the system
of records is ““maintained by an agency
or component thereof which performs as
its principal function any activity
pertaining to the enforcement of
criminal laws”, and includes
information compiled for the purpose of
a criminal investigation, including
reports of informants and investigators,
and associated with an identifiable
individual; and reports identifiable to
an individual compiled at any stage of
the process of enforcement of the
criminal laws.

To the extent that these systems of
records contain investigative material
within the provisions of 5 U.S.C.
552a(j)(2), SIGAR proposes to exempt
the following systems of records from
various provisions of the Privacy Act
pursuant to 5 U.S.C. 552a(j)(2):

SIGAR-04 Freedom of Information
Act and Privacy Act Records;

SIGAR-05 Audit Records;
SIGAR-06 Correspondence Records;
SIGAR-07 Hotline Records;
SIGAR-08 Investigation Records;

SIGAR-09 Legal Records;

SIGAR-10 Legislative Inquiries and
Correspondence.

The proposed exemption under 5
U.S.C. 552a(j)(2) for the above-
referenced systems of records is from

provisions 5 U.S.C. 5
(d)(1), (d)(2), (d)(3), (d)(4),
(e)(3), (e)(4)(G), (e)(4)(H), (
(e)(8), (1), and (g).

5 U.S.C. 552a( )(4)(G) and (f)(1) enable
individuals to inquire whether a system
of records contains records pertaining to
themselves. 5 U.S.C. 552a(d)(1),
(e)(4)(H), and (f)(2), (3), and (5) grant
individuals access, or concern
procedures by which an individual may
gain access, to records pertaining to
themselves. 5 U.S.C. 552a(d)(2), (3), and
(4), (e)(4)(H), and (f)(4) permit an
individual to request amendment of a
record pertaining to the individual or
concern related procedures, and require
the agency either to amend the record or
to note the disputed portion of the
record, and to provide a copy of the
individual’s statement of disagreement
with the agency’s refusal to amend a
record to persons or other agencies to
whom the record is thereafter disclosed.

5 U.S.C. 552a(c)(3) requires an agency
to make accountings of disclosures of a
record available to the individual
named in the record upon his or her
request. 5 U.S.C. 552a(c)(4) requires an
agency to inform any person or other
agency about any correction or notation
of dispute that the agency made in
accordance with 5 U.S.C. 552a(d) to any
record that the agency disclosed to the
person or agency if an accounting of the
disclosure was made. 5 U.S.C.
552a(e)(4)(I) requires an agency to
publish a general notice listing the
categories of sources for information
contained in a system of records.

5 U.S.C. 552a(e)(1) requires an agency
to maintain in its records only such
information about an individual as is
relevant and necessary to accomplish a
purpose of the agency required to be
accomplished by statute or Executive
Order. 5 U.S.C. 552a(e)(2) requires an
agency to collect information to the
greatest extent practicable directly from
the subject individual when the
information may result in adverse
determinations about an individual’s
rights, benefits, and privileges under
Federal programs. 5 U.S.C. 552a(e)(3)
requires an agency to inform each
individual, whom it asks to supply
information, of the agency’s authority
for soliciting the information, whether
disclosure of information is voluntary or
mandatory, the principal purpose(s) for
which the agency will use the
information, the routine uses that may
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be made of the information, and the
effects on the individual of not
providing all or part of the information.

5 U.S.C. 552a(e)(5) requires an agency
to maintain all records it uses in making
any determination about any individual
with such accuracy, relevance,
timeliness, and completeness as is
reasonably necessary to assure fairness
to the individual in the determination.

5 U.S.C. 552a(e)(8) requires an agency to
make reasonable efforts to serve notice
on an individual when the agency
makes any record on the individual
available to any person under
compulsory legal process, when such
process becomes a matter of public
record. 5 U.S.C. 552a(g) provides for
civil remedies to an individual when an
agency wrongfully refuses to amend a
record or to review a request for
amendment, when an agency
wrongfully refuses to grant access to a
record, when an agency fails to maintain
accurate, relevant, timely, and complete
records which are used to make a
determination adverse to the individual,
and when an agency fails to comply
with any other provision of 5 U.S.C.
552a so as to adversely affect the
individual.

Under 5 U.S.C. 552a(k)(1), the head of
any agency may promulgate rules to
exempt any system of records within the
agency from certain provisions of the
Privacy Act to the extent that the system
contains information subject to the
provisions of 5 U.S.C. 552(b)(1), to
protect material authorized to be kept
secret in the interest of national defense
or foreign policy pursuant to Executive
Order.

To the extent that these systems of
records contain national defense or
foreign policy information within the
provisions of 5 U.S.C. 55a(k)(1), SIGAR
proposes to exempt the following
systems of records from various
provisions of the Privacy Act pursuant
to 5 U.S.C. 552a(k)(1):

SIGAR-07 Hotline Records;

SIGAR-08 Investigation Records;

SIGAR-09 Legal Records.

The proposed exemption under 5
U.S.C. 552a(k)(1) for the above-
referenced systems of records is from
provisions of 5 U.S.C. 552a(c)(3), 5
U.S.C. 552a(d)(1), (2), (3), and (4), 5
U.S.C. 552a(e)(1), 5 U.S.C. 552a(e)(4)(G),
(H), and (I), and 5 U.S.C. 552a(f).

5 U.S.C. 552a(c)(3) requires an agency
to make accountings of disclosures of a
record available to the individual
named in the record upon his or her
request. 5 U.S.C. 552a(d)(1), (e)(4)(H),
and (f)(2), (3), and (5) grant individuals
access, or concern procedures by which
an individual may gain access, to
records pertaining to them. 5 U.S.C.

552a(d)(2), (3), and (4), (e)(4)(H), and
(f)(4) permit an individual to request
amendment of a record pertaining to the
individual or concern related
procedures, and require the agency
either to amend the record or to note the
disputed portion of the record, and to
provide a copy of the individual’s
statement of disagreement with the
agency'’s refusal to amend a record to
persons or other agencies to whom the
record is thereafter disclosed.

5 U.S.C. 552a(e)(1) requires an agency
to maintain in its records only such
information about an individual as is
relevant and necessary to accomplish a
purpose of the agency required to be
accomplished by statute or Executive
Order. 5 U.S.C. 552a(e)(4)(G) and (f)(1)
enable individuals to inquire whether a
system of records contains records
pertaining to them. Application of these
provisions to the above-referenced
systems of records could allow
individuals to learn whether they have
been identified as subjects of
investigation. 5 U.S.C. 552a(e)(4)(I)
requires an agency to publish a general
notice listing the categories of sources
for information contained in a system of
records.

Under 5 U.S.C. 552a(k)(2), the head of
a Federal agency may promulgate rules
to exempt a system of records from
certain provisions of 5 U.S.C. 552a if the
system of records is “investigatory
material compiled for law enforcement
purposes, other than material within the
scope of subsection (j)(2).” To the extent
that these systems of records contain
investigative material within the
provisions of 5 U.S.C. 552a(k)(2), SIGAR
proposes to exempt the following
systems of records from various
provisions of the Privacy Act pursuant
to 5 U.S.C. 552a(k)(2):

SIGAR-04 Freedom of Information
Act and Privacy Act Records;

SIGAR-05 Audit Records;

SIGAR-06 Correspondence Records;

SIGAR-07 Hotline Records;

SIGAR-08 Investigation Records;

SIGAR-09 Legal Records;

SIGAR-10 Legislative Inquiries and
Correspondence.

The proposed exemption under 5
U.S.C. 552a(k)(2) for the above-
referenced systems of records is from
provisions 5 U.S.C. 552a(c)(3), (d)(1),
(d)(2), (d)(3), (d)(4), (e)(2), (e)(4)(G),
(e)(4)(H), (e)(4)(D), and (f).

5 U.S.C. 552a(c)(3) requires an agency
to make accountings of disclosures of a
record available to the individual
named in the record upon his or her
request. 5 U.S.C. 552a(d)(1), (e)(4)(H),
and (f)(2), (3), and (5) grant individuals
access, or concern procedures by which
an individual may gain access, to

records pertaining to them. 5 U.S.C.
552a(d)(2), (3), and (4), (e)(4)(H), and
(f)(4) permit an individual to request
amendment of a record pertaining to the
individual or concern-related
procedures, and require the agency
either to amend the record or to note the
disputed portion of the record, and to
provide a copy of the individual’s
statement of disagreement with the
agency’s refusal to amend a record to
persons or other agencies to whom the
record is thereafter disclosed.

5 U.S.C. 552a(e)(1) requires an agency
to maintain in its records only such
information about an individual as is
relevant and necessary to accomplish a
purpose of the agency required to be
accomplished by statute or Executive
Order. 5 U.S.C. 552a(e)(4)(G) and (f)(1)
enable individuals to inquire whether a
system of records contains records
pertaining to them. Application of these
provisions to the above-referenced
systems of records could allow
individuals to learn whether they have
been identified as subjects of
investigation. 5 U.S.C. 552a(e)(4)(I)
requires an agency to publish a general
notice listing the categories of sources
for information contained in a system of
records.

Any information from a system of
records for which an exemption is
claimed under 5 U.S.C. 552a(j) or (k)
which is also included in another
system of records retains the same
exempt status such information has in
the system for which such exemption is
claimed.

This proposed rule is not a
“significant regulatory action” under
Executive Order 12866.

Pursuant to the requirements of the
Regulatory Flexibility Act (RFA), 5
U.S.C. 601-612, it is hereby certified
that this rule will not have significant
economic impact on a substantial
number of small entities. The term
“small entity” is defined to have the
same meaning as the terms ‘‘small
business,” “small organization” and
“small governmental jurisdiction” as
defined in the RFA.

The proposed regulation, issued
under section 522a(j)(2) and (k) of the
Privacy Act, is to exempt certain
information maintained by SIGAR in the
above systems of records from
notification, access and amendment of a
record by individuals who are citizens
of the United States or aliens lawfully
admitted for permanent residence. In as
much as the Privacy Act rights are
personal and apply only to U.S. citizens
or an alien lawfully admitted for
permanent residence, small entities, as
defined in the RFA, are not provided
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rights under the Privacy Act and are
outside the scope of this regulation.

Dated: June 19, 2012.
Steven J. Trent,
Acting Inspector General.

List of Subjects in 5 CFR Part 9301

Administrative practice and
procedure, Freedom of information,
Privacy.

For the reasons set forth above, SIGAR
proposes to amend 5 CFR part 9301 as
follows:

PART 9301—DISCLOSURE OF
RECORDS AND INFORMATION

1. The authority citation for part 9301
continues to read as follows:

Authority: Privacy Act of 1974, Pub. L. No.
93-579, 88 Stat. 1896, codified at 5 U.S.C.
552a(f) (agency rules).

2. Add §9301.20 to subpart B to read
as follows:

§9301.20 Systems exempt in whole or in
part from provisions of 5 U.S.C. 552a and
this part.

(a) In General. In accordance with 5
U.S.C. 552a(j) and (k), SIGAR hereby
exempts the systems of records
identified below from the following
provisions of the Privacy Act for the
reasons indicated.

(b) Authority. These rules are
promulgated pursuant to the authority
vested in the Special Inspector General
by 5 U.S.C. 552a (j) and (k).

(c) General exemptions under 5 U.S.C.
552a(j)(2). (1) Under 5 U.S.C. 552a(j)(2),
the head of any agency may promulgate
rules to exempt any system of records
within the agency from certain
provisions of the Privacy Act of 1974 if
the agency or component thereof that
maintains the system performs as its
principal function any activities
pertaining to the enforcement of
criminal laws. Certain components of
SIGAR have as their principal function
activities pertaining to the enforcement
of criminal laws and protective service
activities which are necessary to assure
the safety of individuals protected by
SIGAR pursuant to the provisions of 18
U.S.C. 3056. This paragraph applies to
the following systems of records
maintained by SIGAR:

SIGAR-04 Freedom of Information
Act and Privacy Act Records;

SIGAR-05 Audit Records;

SIGAR-06 Correspondence Records;

SIGAR-07 Hotline Records;

SIGAR-08 Investigation Records;

SIGAR-09 Legal Records;

SIGAR-10 Legislative Inquiries and
Correspondence.

(2) SIGAR hereby exempts the
systems of records listed in paragraphs

(c)(1)(i) of this section from the
following provisions of 5 U.S.C. 552a,
pursuant to 5 U.S.C. 552a(j)(2): 5 U.S.C.
552a(c)(3) and (4), 5 U.S.C. 552a(d)(1),
(2), (3), (4), 5 U.S.C. 552a(e)(1), (2) and
(3), 5 U.S.C. 552a(e)(4)(G), (H), and (I),
5 U.S.C. 552a(e)(5) and (8), 5 U.S.C.
552a(f), and 5 U.S.C. 552a(g).

(d) Reasons for exemptions under 5
U.S.C. 552a(j)(2). (1) 5 U.S.C.
552a(e)(4)(G) and (f)(1) enable
individuals to inquire whether a system
of records contains records pertaining to
them. Application of these provisions to
the systems of records would give
individuals an opportunity to learn
whether they have been identified as
suspects or subjects of investigation. As
further described in (d)(2) of this
section, access to such knowledge
would impair SIGAR’s ability to carry
out its mission, since individuals could:

(i) Take steps to avoid detection;

(ii) Inform associates that an
investigation is in progress;

(iii) Learn the nature of the
investigation;

(iv) Learn whether they are only
suspects or identified as law violators;

(v) Begin, continue, or resume illegal
conduct upon learning that they are not
identified in the system of records; or

(vi) Destroy evidence needed to prove
the violation.

(2) 5 U.S.C. 552a(d)(1), (e)(4)(H) and
(£)(2), (3) and (5) grant individuals
access to records pertaining to them.
The application of these provisions to
the systems of records would
compromise SIGAR’s ability to provide
useful tactical and strategic information
to law enforcement agencies.

(i) Permitting access to records
contained in the systems of records
would provide individuals with
information concerning the nature of
any current investigations and would
enable them to avoid detection or
apprehension by:

(A) Discovering the facts that would
form the basis for their arrest;

(B) Enabling them to destroy or alter
evidence of criminal conduct that
would form the basis for their arrest;
and

(C) Using knowledge that criminal
investigators had reason to believe that
a crime was about to be committed, to
delay the commission of the crime or
commit it at a location that might not be
under surveillance.

(ii) Permitting access to either on-
going or closed investigative files would
also reveal investigative techniques and
procedures, the knowledge of which
could enable individuals planning
crimes to structure their operations so as
to avoid detection or apprehension.

(iii) Permitting access to investigative
files and records could, moreover,
disclose the identity of confidential
sources and informers and the nature of
the information supplied and thereby
endanger the physical safety of those
sources by exposing them to possible
reprisals for having provided the
information. Confidential sources and
informers might refuse to provide
criminal investigators with valuable
information unless they believed that
their identities would not be revealed
through disclosure of their names or the
nature of the information they supplied.
Loss of access to such sources would
seriously impair SIGAR’s ability to carry
out its mandate.

(iv) Furthermore, providing access to
records contained in the systems of
records could reveal the identities of
undercover law enforcement officers
who compiled information regarding the
individual’s criminal activities and
thereby endanger the physical safety of
those undercover officers or their
families by exposing them to possible
reprisals.

(v) By compromising the law
enforcement value of the systems of
records for the reasons outlined in
paragraphs (d)(2)(i) through (iv) of this
section, permitting access in keeping
with these provisions would discourage
other law enforcement and regulatory
agencies, foreign and domestic, from
freely sharing information with SIGAR
and thus would restrict SIGAR’s access
to information necessary to accomplish
its mission most effectively.

(vi) Limitation on access to the
material contained in the protective
intelligence files is considered
necessary to the preservation of the
utility of intelligence files and in
safeguarding those persons SIGAR is
authorized to protect. Access to the
protective intelligence files could
adversely affect the quality of
information available to SIGAR;
compromise confidential sources,
hinder the ability of SIGAR to keep
track of persons of protective interest;
and interfere with SIGAR’s protective
intelligence activities by individuals
gaining access to protective intelligence
files.

(vii) Many of the persons on whom
records are maintained in the protective
intelligence suffer from mental
aberrations. Knowledge of their
condition and progress comes from
authorities, family members and
witnesses. Many times this information
comes to SIGAR as a result of two party
conversations where it would be
impossible to hide the identity of
informants. Sources of information must
be developed, questions asked and
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answers recorded. Trust must be
extended and guarantees of
confidentiality and anonymity must be
maintained. Allowing access to
information of this kind to individuals
who are the subjects of protective
interest may well lead to violence
directed against an informant by a
mentally disturbed individual.

(viii) Finally, the dissemination of
certain information that SIGAR may
maintain in the systems of records is
restricted by law.

(3) 5 U.S.C. 552a(d)(2), (3) and (4),
(e)(4)(H), and (f)(4) permit an individual
to request amendment of a record
pertaining to him or her and require the
agency either to amend the record, or to
note the disputed portion of the record
and to provide a copy of the
individual’s statement of disagreement
with the agency’s refusal to amend a
record to persons or other agencies to
whom the record is thereafter disclosed.
Since these provisions depend on the
individual’s having access to his or her
records, and since these rules exempt
the systems of records from the
provisions of 5 U.S.C. 552a relating to
access to records, for the reasons set out
in paragraph (d)(2) of this section, these
provisions should not apply to the
systems of records.

(4) 5 U.S.C. 552a(c)(3) requires an
agency to make accountings of
disclosures of a record available to the
individual named in the record upon
his or her request. The accountings must
state the date, nature, and purpose of
each disclosure of the record and the
name and address of the recipient.

(i) The application of this provision
would impair the ability of law
enforcement agencies outside SIGAR to
make effective use of information
provided by SIGAR. Making
accountings of disclosures available to
the subjects of an investigation would
alert them to the fact that another
agency is conducting an investigation
into their criminal activities and could
reveal the geographic location of the
other agency’s investigation, the nature
and purpose of that investigation, and
the dates on which that investigation
was active. Violators possessing such
knowledge would be able to take
measures to avoid detection or
apprehension by altering their
operations, by transferring their
criminal activities to other geographical
areas, or by destroying or concealing
evidence that would form the basis for
arrest. In the case of a delinquent
account, such release might enable the
subject of the investigation to dissipate
assets before levy.

(ii) Moreover, providing accountings
to the subjects of investigations would

alert them to the fact that SIGAR has
information regarding their criminal
activities and could inform them of the
general nature of that information.
Access to such information could reveal
the operation of SIGAR’s information-
gathering and analysis systems and
permit violators to take steps to avoid
detection or apprehension.

(iii) The release of such information to
the subject of a protective intelligence
file would provide significant
information concerning the nature of an
investigation, and could result in
impeding or compromising the efforts of
Department personnel to detect persons
suspected of criminal activities or to
collect information necessary for the
proper evaluation of persons considered
to be of protective interest.

(5) 5 U.S.C. 552(c)(4) requires an
agency to inform any person or other
agency about any correction or notation
of dispute that the agency made in
accordance with 5 U.S.C. 552a(d) to any
record that the agency disclosed to the
person or agency if an accounting of the
disclosure was made. Since this
provision depends on an individual’s
having access to and an opportunity to
request amendment of records
pertaining to him or her, and since these
rules exempt the systems of records
from the provisions of 5 U.S.C. 552a
relating to access to and amendment of
records, for the reasons set out in
paragraph (f)(3) of this section, this
provision should not apply to the
systems of records.

(6) 5 U.S.C. 552a(e)(4)(I) requires an
agency to publish a general notice
listing the categories of sources for
information contained in a system of
records. The application of this
provision to the systems of records
could compromise SIGAR’s ability to
provide useful information to law
enforcement agencies, since revealing
sources for the information could:

(i) Disclose investigative techniques
and procedures;

(ii) Result in threats or reprisals
against informers by the subjects of
investigations; and

(iii) Cause informers to refuse to give
full information to criminal
investigators for fear of having their
identities as sources disclosed.

(7) 5 U.S.C. 552a(e)(1) requires an
agency to maintain in its records only
such information about an individual as
is relevant and necessary to accomplish
a purpose of the agency required to be
accomplished by statute or executive
order. The term “maintain,” as defined
in 5 U.S.C. 552a(a)(3), includes
“collect”” and ‘““disseminate.” The
application of this provision to the
systems of records could impair

SIGAR’s ability to collect and
disseminate valuable law enforcement
information.

(i) At the time that SIGAR collects
information, it often lacks sufficient
time to determine whether the
information is relevant and necessary to
accomplish a SIGAR purpose.

(ii) In many cases, especially in the
early stages of investigation, it may be
impossible to immediately determine
whether information collected is
relevant and necessary, and information
that initially appears irrelevant and
unnecessary often may, upon further
evaluation or upon collation with
information developed subsequently,
prove particularly relevant to a law
enforcement program.

(iii) Compliance with the records
maintenance criteria listed in the
foregoing provision would require the
periodic up-dating of SIGAR’s
protective intelligence files to insure
that the records maintained in the
system remain timely and complete.

(iv) Not all violations of law
discovered by SIGAR fall within the
investigative jurisdiction of SIGAR. To
promote effective law enforcement,
SIGAR will have to disclose such
violations to other law enforcement
agencies, including State, local and
foreign agencies, that have jurisdiction
over the offenses to which the
information relates. Otherwise, SIGAR
might be placed in the position of
having to ignore information relating to
violations of law not within the
jurisdiction of SIGAR when that
information comes to SIGAR’s attention
during the collation and analysis of
information in its records.

(8) 5 U.S.C. 552a(e)(2) requires an
agency to collect information to the
greatest extent practicable directly from
the subject individual when the
information may result in adverse
determinations about an individual’s
rights, benefits, and privileges under
Federal programs. The application of
this provision to the systems of records
would impair SIGAR’s ability to collate,
analyze, and disseminate investigative,
intelligence, and enforcement
information.

(i) Most information collected about
an individual under criminal
investigation is obtained from third
parties, such as witnesses and
informants. It is usually not feasible to
rely upon the subject of the
investigation as a source for information
regarding his criminal activities.

(ii) An attempt to obtain information
from the subject of a criminal
investigation will often alert that
individual to the existence of an
investigation, thereby affording the
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individual an opportunity to attempt to
conceal his criminal activities so as to
avoid apprehension.

(iii) In certain instances, the subject of
a criminal investigation is not required
to supply information to criminal
investigators as a matter of legal duty.

(iv) During criminal investigations it
is often a matter of sound investigative
procedure to obtain information from a
variety of sources to verify information
already obtained.

(9) 5 U.S.C. 552a(e)(3) requires an
agency to inform each individual whom
it asks to supply information, on the
form that it uses to collect the
information or on a separate form that
the individual can retain, of the
agency’s authority for soliciting the
information; whether disclosure of
information is voluntary or mandatory;
the principal purposes for which the
agency will use the information; the
routine uses that may be made of the
information; and the effects on the
individual of not providing all or part of
the information. The systems of records
should be exempted from this provision
to avoid impairing SIGAR’s ability to
collect and collate investigative,
intelligence, and enforcement data.

(i) Confidential sources or undercover
law enforcement officers often obtain
information under circumstances in
which it is necessary to keep the true
purpose of their actions secret so as not
to let the subject of the investigation or
his or her associates know that a
criminal investigation is in progress.

(ii) If it became known that the
undercover officer was assisting in a
criminal investigation, that officer’s
physical safety could be endangered
through reprisal, and that officer may
not be able to continue working on the
investigation.

(iii) Individuals often feel inhibited in
talking to a person representing a
criminal law enforcement agency but
are willing to talk to a confidential
source or undercover officer whom they
believe not to be involved in law
enforcement activities.

(iv) Providing a confidential source of
information with written evidence that
he or she was a source, as required by
this provision, could increase the
likelihood that the source of information
would be subject to retaliation by the
subject of the investigation.

(v) Individuals may be contacted
during preliminary information
gathering, surveys, or compliance
projects concerning the administration
of the internal revenue laws before any
individual is identified as the subject of
an investigation. Informing the
individual of the matters required by

this provision would impede or
compromise subsequent investigations.

(vi) Finally, application of this
provision could result in an
unwarranted invasion of the personal
privacy of the subject of the criminal
investigation, particularly where further
investigation reveals that the subject
was not involved in any criminal
activity.

(10) 5 U.S.C. 552a(e)(5) requires an
agency to maintain all records it uses in
making any determination about any
individual with such accuracy,
relevance, timeliness, and completeness
as is reasonably necessary to assure
fairness to the individual in the
determination.

(i) Since 5 U.S.C. 552a(a)(3) defines
“maintain” to include “collect” and
“disseminate,” application of this
provision to the systems of records
would hinder the initial collection of
any information that could not, at the
moment of collection, be determined to
be accurate, relevant, timely, and
complete. Similarly, application of this
provision would seriously restrict
SIGAR’s ability to disseminate
information pertaining to a possible
violation of law to law enforcement and
regulatory agencies. In collecting
information during a criminal
investigation, it is often impossible or
unfeasible to determine accuracy,
relevance, timeliness, or completeness
prior to collection of the information. In
disseminating information to law
enforcement and regulatory agencies, it
is often impossible to determine
accuracy, relevance, timeliness, or
completeness prior to dissemination,
because SIGAR may not have the
expertise with which to make such
determinations.

(ii) Information that may initially
appear inaccurate, irrelevant, untimely,
or incomplete may, when collated and
analyzed with other available
information, become more pertinent as
an investigation progresses. In addition,
application of this provision could
seriously impede criminal investigators
and intelligence analysts in the exercise
of their judgment in reporting results
obtained during criminal investigations.

(iii) Compliance with the records
maintenance criteria listed in the
foregoing provision would require the
periodic up-dating of SIGAR’s
protective intelligence files to insure
that the records maintained in the
system remain timely and complete.

(11) 5 U.S.C. 552a(e)(8) requires an
agency to make reasonable efforts to
serve notice on an individual when the
agency makes any record on the
individual available to any person
under compulsory legal process, when

such process becomes a matter of public
record. The systems of records should
be exempted from this provision to
avoid revealing investigative techniques
and procedures outlined in those
records and to prevent revelation of the
existence of an ongoing investigation
where there is need to keep the
existence of the investigation secret.

(12) 5 U.S.C. 552a(g) provides for civil
remedies to an individual when an
agency wrongfully refuses to amend a
record or to review a request for
amendment, when an agency
wrongfully refuses to grant access to a
record, when an agency fails to maintain
accurate, relevant, timely, and complete
records which are used to make a
determination adverse to the individual,
and when an agency fails to comply
with any other provision of 5 U.S.C.
552a so as to adversely affect the
individual. The systems of records
should be exempted from this provision
to the extent that the civil remedies may
relate to provisions of 5 U.S.C. 552a
from which these rules exempt the
systems of records, since there should
be no civil remedies for failure to
comply with provisions from which
SIGAR is exempted. Exemption from
this provision will also protect SIGAR
from baseless civil court actions that
might hamper its ability to collate,
analyze, and disseminate investigative,
intelligence, and law enforcement data.

(e) Specific exemptions under 5
U.S.C. 552a(k)(1). (1) Under 5 U.S.C.
552a(k)(1), the head of any agency may
promulgate rules to exempt any system
of records within the agency from
certain provisions of the Privacy Act to
the extent that the system contains
information subject to the provisions of
5 U.S.C. 552(b)(1). This paragraph
applies to the following systems of
records maintained by SIGAR:

SIGAR-07 Hotline Records;

SIGAR-08 Investigation Records;

SIGAR-09 Legal Records.

(2) SIGAR hereby exempts the
systems of records listed in paragraph
(e)(1) of this section from the following
provisions of 5 U.S.C. 552a, pursuant to
5 U.S.C. 552a(k)(1): 5 U.S.C. 552a(c)(3),
5 U.S.C. 552a(d)(1), (2), (3), and (4), 5
U.S.C. 552a(e)(1), 5 U.S.C. 552a(e)(4)(G),
(H), and (I), and 5 U.S.C. 552a(f).

(f) Reasons for exemptions under 5
U.S.C. 552a(k)(1). The reason for
invoking the exemption is to protect
material authorized to be kept secret in
the interest of national defense or
foreign policy pursuant to Executive
Orders 12958, 13526, or successor or
prior Executive Orders.

(g) Specific exemptions under 5
U.S.C. 552a(k)(2). (1) Under 5 U.S.C.
552a(k)(2), the head of any agency may
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promulgate rules to exempt any system
of records within the agency from
certain provisions of the Privacy Act of
1974 if the system is investigatory
material compiled for law enforcement
purposes and for the purposes of
assuring the safety of individuals
protected by SIGAR pursuant to the
provisions of 18 U.S.C. 3056. This
paragraph applies to the following
systems of records maintained by
SIGAR:

SIGAR-04 Freedom of Information
Act and Privacy Act Records;

SIGAR-05 Audit Records;

SIGAR-06 Correspondence Records;

SIGAR-07 Hotline Records;
SIGAR-08 Investigation Records;
SIGAR-09 Legal Records;
SIGAR-10 Legislative Inquiries and

Correspondence.

(2) SIGAR hereby exempts the
systems of records listed in paragraphs
(g)(1)(i) of this section from the
following provisions of 5 U.S.C. 552a,
pursuant to 5 U.S.C. 552a(k)(2): 5 U.S.C.
552a(c)(3), 5 U.S.C. 552a(d)(1), (2), (3),
(4), 5 U.S.C. 552a(e)(1), 5 U.S.C.
552a(e)(4)(G), (H), and (I), and 5 U.S.C.
552a(f).

(h) Reasons for exemptions under 5
U.S.C. 552a(k)(2). (1) 5 U.S.C. 552a(c)(3)
requires an agency to make accountings
of disclosures of a record available to
the individual named in the record
upon his or her request. The
accountings must state the date, nature,
and purpose of each disclosure of the
record and the name and address of the
recipient.

(i) The application of this provision
would impair the ability of SIGAR and
of law enforcement agencies outside
SIGAR to make effective use of
information maintained by SIGAR.
Making accountings of disclosures
available to the subjects of an
investigation would alert them to the
fact that an agency is conducting an
investigation into their illegal activities
and could reveal the geographic location
of the investigation, the nature and
purpose of that investigation, and the
dates on which that investigation was
active. Violators possessing such
knowledge would be able to take
measures to avoid detection or
apprehension by altering their
operations, by transferring their illegal
activities to other geographical areas, or
by destroying or concealing evidence
that would form the basis for detection
or apprehension. In the case of a
delinquent account, such release might
enable the subject of the investigation to
dissipate assets before levy.

(ii) Providing accountings to the
subjects of investigations would alert
them to the fact that SIGAR has

information regarding their illegal
activities and could inform them of the
general nature of that information.

(2) 5 U.S.C. 552a(d)(1), (e)(4)(H) and
(£)(2), (3) and (5) grant individuals
access to records pertaining to them.
The application of these provisions to
the systems of records would
compromise SIGAR’s ability to utilize
and provide useful tactical and strategic
information to law enforcement
agencies.

(i) Permitting access to records
contained in the systems of records
would provide individuals with
information concerning the nature of
any current investigations and would
enable them to avoid detection or
apprehension by:

(A) Discovering the facts that would
form the basis for their detection or
apprehension;

(B) Enabling them to destroy or alter
evidence of illegal conduct that would
form the basis for their detection or
apprehension, and

(C) Using knowledge that
investigators had reason to believe that
a violation of law was about to be
committed, to delay the commission of
the violation or commit it at a location
that might not be under surveillance.

(ii) Permitting access to either on-
going or closed investigative files would
also reveal investigative techniques and
procedures, the knowledge of which
could enable individuals planning non-
criminal acts to structure their
operations so as to avoid detection or
apprehension.

(iii) Permitting access to investigative
files and records could, moreover,
disclose the identity of confidential
sources and informers and the nature of
the information supplied and thereby
endanger the physical safety of those
sources by exposing them to possible
reprisals for having provided the
information. Confidential sources and
informers might refuse to provide
investigators with valuable information
unless they believed that their identities
would not be revealed through
disclosure of their names or the nature
of the information they supplied. Loss
of access to such sources would
seriously impair SIGAR’s ability to carry
out its mandate.

(iv) Furthermore, providing access to
records contained in the systems of
records could reveal the identities of
undercover law enforcement officers or
other persons who compiled
information regarding the individual’s
illegal activities and thereby endanger
the physical safety of those undercover
officers, persons, or their families by
exposing them to possible reprisals.

(v) By compromising the law
enforcement value of the systems of
records for the reasons outlined in
paragraphs (h)(2)(i) through (iv) of this
section, permitting access in keeping
with these provisions would discourage
other law enforcement and regulatory
agencies, foreign and domestic, from
freely sharing information with SIGAR
and thus would restrict SIGAR’s access
to information necessary to accomplish
its mission most effectively.

(vi) Finally, the dissemination of
certain information that SIGAR may
maintain in the systems of records is
restricted by law.

(3) 5 U.S.C. 552a(d)(2), (3) and (4),
(e)(4)(H), and (f)(4) permit an individual
to request amendment of a record
pertaining to him or her and require the
agency either to amend the record, or to
note the disputed portion of the record
and to provide a copy of the
individual’s statement of disagreement
with the agency’s refusal to amend a
record to persons or other agencies to
whom the record is thereafter disclosed.
Since these provisions depend on the
individual’s having access to his or her
records, and since these rules exempt
the systems of records from the
provisions of 5 U.S.C. 552a relating to
access to records, for the reasons set out
in paragraph (h)(2) of this section, these
provisions should not apply to the
systems of records.

(4) 5 U.S.C. 552a(e)(1) requires an
agency to maintain in its records only
such information about an individual as
is relevant and necessary to accomplish
a purpose of the agency required to be
accomplished by statute or executive
order. The term “maintain,” as defined
in 5 U.S.C. 552a(a)(3), includes
“collect” and “disseminate.” The
application of this provision to the
system of records could impair SIGAR’s
ability to collect, utilize and
disseminate valuable law enforcement
information.

(i) At the time that SIGAR collects
information, it often lacks sufficient
time to determine whether the
information is relevant and necessary to
accomplish a Department purpose.

(ii) In many cases, especially in the
early stages of investigation, it may be
impossible immediately to determine
whether information collected is
relevant and necessary, and information
that initially appears irrelevant and
unnecessary often may, upon further
evaluation or upon collation with
information developed subsequently,
prove particularly relevant to a law
enforcement program.

(iii) Not all violations of law
discovered by SIGAR analysts fall
within the investigative jurisdiction of



38224

Federal Register/Vol. 77, No. 124/ Wednesday, June 27, 2012/ Proposed Rules

SIGAR. To promote effective law
enforcement, SIGAR will have to
disclose such violations to other law
enforcement agencies, including State,
local and foreign agencies that have
jurisdiction over the offenses to which
the information relates. Otherwise,
SIGAR might be placed in the position
of having to ignore information relating
to violations of law not within the
jurisdiction of SIGAR when that
information comes to SIGAR’s attention
during the collation and analysis of
information in its records.

(5) 5 U.S.C. 552a (e)(4)(G) and (f)(1)
enable individuals to inquire whether a
system of records contains records
pertaining to them. Application of these
provisions to the systems of records
would allow individuals to learn
whether they have been identified as
suspects or subjects of investigation. As
further described in the following
paragraph, access to such knowledge
would impair SIGAR’s ability to carry
out its mission, since individuals could:

(i) Take steps to avoid detection;

(ii) Inform associates that an
investigation is in progress;

(iii) Learn the nature of the
investigation;

(iv) Learn whether they are only
suspects or identified as law violators;

(v) Begin, continue, or resume illegal
conduct upon learning that they are not
identified in the system of records; or
(vi) Destroy evidence needed to prove
the violation.

(6) 5 U.S.C. 552a(e)(4)(I) requires an
agency to publish a general notice
listing the categories of sources for
information contained in a system of
records. The application of this
provision to the systems of records
could compromise SIGAR’s ability to
complete or continue investigations or
to provide useful information to law
enforcement agencies, since revealing
sources for the information could:

(i) Disclose investigative techniques
and procedures;

(ii) Result in threats or reprisals
against informers by the subjects of
investigations; and

(iii) Cause informers to refuse to give
full information to investigators for fear
of having their identities as sources
disclosed.

[FR Doc. 2012—-15429 Filed 6—26-12; 8:45 am]
BILLING CODE 3710-L9-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2012-0672; Directorate
Identifier 2011-NM-261-AD]

RIN 2120-AA64

Airworthiness Directives; Saab AB,
Saab Aerosystems Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Saab AB, Saab Aerosystems Model 340A
(SAAB/SF340A) and SAAB 340B
airplanes. This proposed AD was
prompted by reports of stall events
during icing conditions which were not
accompanied with a prior stall warning.
This proposed AD would require
replacing the stall warning computer
(SWC) with a new SWC, and modifying
the airplane for the replacement of the
SWC. We are proposing this AD to
prevent natural stall events when
operating in icing conditions, which if
not corrected may result in loss of
control of the airplane.

DATES: We must receive comments on
this proposed AD by August 13, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Saab AB,
Saab Aerosystems, SE-581 88,
Linkdping, Sweden; telephone +46 13
18 5591; fax +46 13 18 4874; email
saab2000.techsupport@saabgroup.com;
Internet http://www.saabgroup.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace
Engineer, International Branch, ANM—
116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-1112; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0672; Directorate Identifier
2011-NM-261-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2011-0219,
dated November 11, 2011 (referred to
after this as “the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

A few natural stall events, specifically
when operating in icing conditions, have
been experienced on SAAB 340 series
aeroplanes, without receiving a prior stall
warning. This condition, if not corrected,
could result in loss of control of the
aeroplane.

To address this potential unsafe condition,
a modified stall warning system,
incorporating improved stall warning logic,
has been developed.
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SAAB have issued Service Bulletin (SB)
340-27—-098 and SB 340-27-099, which
include instructions to replace the present
Stall Warning Computer (SWC) with a new
SWC, and instructions to activate the new
SWC. The new system includes stall warning
curves optimized for operation in icing
conditions, which are activated by selection
of Engine Anti-Ice.

For the reasons described above, this
[EASA] AD requires the replacement of the
SWG, by installing new SWC Part Number
(P/N) 0020AKS6 on aeroplanes with basic
wing tip, and installing a new SWC P/N
0020AK7 on aeroplanes with extended wing
tip, as applicable to aeroplane configuration.

Required actions also include modifying
the airplane for the replacement of the
SWC. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

Saab has issued the following service
bulletins:

e SAAB Service Bulletin 340-27—-097,
Revision 03, dated April 19, 2012.

e SAAB Service Bulletin 340-27-098,
Revision 01, dated April 13, 2012.

e SAAB Service Bulletin 340-27—-099,
Revision 01, dated April 13, 2012.

The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCALI

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

EASA AD 2011-0219, dated
November 11, 2011, prohibits
installation of certain part numbers
following the accomplishment of the
replacement required by paragraph (g)
of this AD. This AD prohibits
installation of those part numbers as of
the effective date of this AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 162 products of U.S.
registry. We also estimate that it would
take about 78 work-hours per product to

comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $33,000 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$6,420,060, or $39,630 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with

this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Saab AB, Saab Aerosystems: Docket No.
FAA-2012-0672; Directorate Identifier
2011-NM-261-AD.

(a) Comments Due Date

We must receive comments by August 13,
2012.

(b) Affected ADs

None.

(c) Applicability

This AD applies to Saab AB, Saab
Aerosystems Model 340A (SAAB/SF340A)
and SAAB 340B airplanes, certificated in any
category, as identified in paragraphs (c)(1)
and (c)(2) of this AD, except airplanes that
have SAAB modification number 2650 and/
or 2859 installed.

(1) Model 340A (SAAB/SF340A) airplanes
serial numbers 004 through 159 inclusive.

(2) Model SAAB 340B airplanes, serial
numbers 160 through 459 inclusive.

Note 1 to paragraph (c) of this AD: This
AD does not apply to airplanes with serial
number 170, 342, 362, 363, 367, 372, 379,
385, 395, 405, 409, 431, and 455.

(d) Subject

Air Transport Association (ATA) of
America Code 27: Flight Controls.

(e) Reason

This AD was prompted by reports of stall
events during icing conditions which were
not accompanied with a prior stall warning.
We are issuing this AD to prevent natural
stall events when operating in icing
conditions, which if not corrected may result
in loss of control of the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Replacement

(1) For airplanes with basic wing tip:
Within 24 months after the effective date of
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this AD, replace all stall warning computers
(SWCs) having part number (P/N) 0020AK,
0020AK1, 0020AK2, or 0020AK4, with a new
SWC P/N 0020AKS, in accordance with the
Accomplishment Instructions of Saab Service
Bulletin 340-27—-098, Revision 01, dated
April 13, 2012.

(2) For airplanes with extended wing tip:
Within 24 months after the effective date of
this AD, replace the SWC P/N 0020AK3 MOD
1 with a new SWC P/N 0020AK7, in
accordance with the Accomplishment
Instructions of Saab Service Bulletin 340-27—
099, Revision 01, dated April 13, 2012.

(h) Concurrent Modification

Before or concurrently with the
accomplishment of the requirements of
paragraph (g) of this AD: Modify the airplane
in accordance with the Accomplishment
Instructions of Saab Service Bulletin 340-27—
097, Revision 03, dated April 19, 2012.

(i) Parts Installation

As of the effective date of this AD, do not
install any SWC having P/N 0020AK,
0020AK1, 0020AK2, 0020AK4, or 0020AK3
MOD 1 on any airplane.

(j) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraph (h) of this AD, if those
actions were performed before the effective
date of this AD using SAAB Service Bulletin
340-27-097, dated September 1, 2011; or
SAAB Service Bulletin 340-27-097, Revision
01, dated September 26, 2011; or SAAB
Service Bulletin 340-27-097, Revision 02,
dated October 7, 2011.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, ANM-1186,
International Branch, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Shahram Daneshmandi, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-1112; fax (425)
227-1149. Information may be emailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(1) Related Information

Refer to MCAI EASA Airworthiness
Directive 2011-0219, dated November 11,
2011, and the service information specified
in paragraphs (1)(1) through (1)(3) of this AD,
for related information.

(1) SAAB Service Bulletin 340-27-097,
Revision 03, dated April 19, 2012.

(2) SAAB Service Bulletin 340-27-098,
Revision 01, dated April 13, 2012.

(3) SAAB Service Bulletin 340-27—099,
Revision 01, dated April 13, 2012.

Issued in Renton, Washington, on June 21,
2012.
John P. Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-15690 Filed 6-26—12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2012-0538; Airspace
Docket No. 12-ANM-8]

Proposed Amendment of Class E
Airspace; Lewistown, MT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class E airspace at Lewistown
Municipal Airport, Lewistown, MT.
Controlled airspace is necessary to
accommodate aircraft using Area
Navigation (RNAV) Global Positioning
System (GPS) standard instrument
approach procedures at Lewistown
Municipal Airport, Lewistown, MT. The
FAA is proposing this action to enhance
the safety and management of aircraft
operations at the airport.

DATES: Comments must be received on
or before August 13, 2012.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590;
telephone (202) 366—9826. You must
identify FAA Docket No. FAA-2012—
0538; Airspace Docket No. 12-ANM-8,
at the beginning of your comments. You
may also submit comments through the
Internet at

http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601

Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2012-0538 and Airspace Docket No.
12—ANM-8) and be submitted in
triplicate to the Docket Management
System (see ADDRESSES section for
address and phone number). You may
also submit comments through the
Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2012-0538 and
Airspace Docket No. 12-ANM-8". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9 a.m. and


http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
mailto:9-ANM-116-AMOC-REQUESTS@faa.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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5 p.m., Monday through Friday, except
federal holidays. An informal docket
may also be examined during normal
business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue SW., Renton, WA 98057.
Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) Part 71 by modifying Class E
surface airspace and Class E airspace
extending upward from 700 feet above
the surface at Lewistown Municipal
Airport, Lewistown, MT. Controlled
airspace is necessary to accommodate
aircraft using RNAV (GPS) standard
instrument approach procedures at
Lewistown Municipal Airport and
would enhance the safety and
management of aircraft operations at the
airport.

Class E airspace designations are
published in paragraph 6002 and 6005,
respectively, of FAA Order 7400.9V,
dated August 9, 2011, and effective
September 15, 2011, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,

Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
modify controlled airspace at
Lewistown Municipal Airport,
Lewistown, MT.

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011 is amended as
follows:

Paragraph 6002 Class E airspace designated
as surface areas.
* * * * *

ANM MT E2 Lewistown, MT [Modified]

Lewistown Municipal Airport, MT

(Lat. 47°02’57” N., long. 109°28’00” W.)

Within a 6.8-mile radius of the Lewistown
Municipal Airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM MT E5 Lewistown, MT [Modified]

Lewistown Municipal Airport
(Lat. 47°02’57” N., long. 109°28’00” W.)

That airspace extending upward from 700
feet above the surface within 9.3-mile radius
of the Lewistown Municipal Airport, and
within 4.5 miles each side of the Lewistown
Municipal Airport 269° bearing extending
from the 9.3-mile radius to 14.5 miles west
of the airport, and within 2.5 miles south and
4 miles north of the Lewistown Municipal
Airport 258° bearing extending from the 9.3-
mile radius to 20.5 miles west of the airport;
that airspace extending upward from 1,200
feet above the surface bounded by a line
beginning at lat. 47°21°00” N., long.
110°33’00” W.; to lat. 47°30°00” N., long.
110°00°00” W.; to lat. 47°16°00” N., long.
109°44’00” W.; to lat. 47°11”33” N, long.
108°46'00” W.; to lat. 46°43'40” N., long.
108°4822” W.; to lat. 46°43’40” N., long.
109°32"14” W., to lat. 46°32'19” N., long.
109°32'14” W.; to lat. 46°3219” N, long.
110°06"30” W.; thence to the point of origin.

Issued in Seattle, Washington, on June 18,
2012.
Vered Lovett,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2012—-15748 Filed 6—26-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2012-0519; Airspace
Docket No. 12-ANM-16]

Proposed Amendment of Class D and
Class E Airspace; Bozeman, MT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class D and Class E airspace at
Bozeman Yellowstone International
Airport, Bozeman, MT. This action
would align two Class E airspace areas
with the Class D airspace area. This
action would also update the airport
name to Bozeman Yellowstone
International Airport. This action would
enhance the safety and management of
aircraft operations at the airport.

DATES: Comments must be received on
or before August 13, 2012.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2012-0519; Airspace
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Docket No. 12-ANM-186, at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2012-0519 and Airspace Docket No. 12—
ANM-16) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: ‘““Comments to FAA
Docket No. FAA-2012-0519 and
Airspace Docket No. 12-ANM-16". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/

air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
federal holidays. An informal docket
may also be examined during normal
business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by modifying Class E
surface airspace, and Class E airspace
designated as an extension to Class D,
at Bozeman Yellowstone International
Airport, Bozeman, MT, adjusting the
radii to be in alignment with the Class
D airspace area. This action would also
update the airport name from Bozeman,
Gallatin Field Airport to Bozeman
Yellowstone International Airport for
existing Class D and E airspace areas.

Class D and Class E airspace
designations are published in
paragraphs 5000, 6002, 6004, 6005 and
6006, respectively, of FAA Order
7400.9V, dated August 9, 2011, and
effective September 15, 2011, which is
incorporated by reference in 14 CFR
71.1. The Class D and Class E airspace
designation listed in this document will
be published subsequently in this
Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
Is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a

significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Bozeman
Yellowstone International Airport,
Bozeman, MT.

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011 is amended as
follows:

Paragraph 5000 Class D airspace.

* * * * *

ANM MT D Bozeman, MT [Modified]

Bozeman Yellowstone International Airport,
MT
(Lat. 45°46’39” N., long. 111°09°07” W.)
That airspace extending upward from the
surface to and including 7,000 feet MSL
within a 5.4-mile radius of Bozeman


http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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Yellowstone International Airport. This Class
D airspace area is effective during the
specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

Paragraph 6002 Class E airspace designated
as surface areas.
* * * * *

ANM MT E2 Bozeman, MT [Modified]

Bozeman Yellowstone International Airport,
MT
(Lat. 45°46"39” N., long. 111°09'07” W.)

Within a 5.4-mile radius of Bozeman
Yellowstone International Airport. This Class
E airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

Paragraph 6004 Class E airspace designated
as an extension to a Class D surface area.
* * * * *

ANM MT E4 Bozeman, MT [Modified]

Bozeman Yellowstone International Airport,
MT

(Lat. 45°46"39” N., long. 111°09'07” W.)

That airspace extending upward from the
surface within 3 miles each side of the 316°
bearing of Bozeman Yellowstone
International Airport extending from the 5.4-
mile radius of the airport to 15.5 miles
northwest of the airport, and that airspace 2.4
miles each side of the 212° bearing of the
Bozeman Yellowstone International Airport
extending from the 5.4-mile radius of the
airport to 7 miles southwest of the airport.

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM MT E5 Bozeman, MT [Modified]

Bozeman Yellowstone International Airport,
MT

(Lat. 45°46'39” N., long. 111°09'07” W.)

That airspace extending upward from 700
feet above the surface within a 13.5-mile
radius of Bozeman Yellowstone International
Airport, and within 8 miles northeast and 13
miles southwest of the 316° bearing of the
airport extending from the 13.5-mile radius
to 24.4 miles northwest of the airport.

Paragraph 6006 En route domestic airspace
areas.
* * * * *

ANM MT E6 Bozeman, MT [Modified]

Bozeman Yellowstone International Airport,
MT

(Lat. 45°46’39” N., long. 111°09°07” W.)

That airspace extending upward from
1,200 feet above the surface within a 50-mile
radius of the Bozeman Yellowstone
International Airport; excluding existing
lateral limits of controlled airspace 12,000
feet MSL and above.

Issued in Seattle, Washington, on June 19,
2012.

Robert Henry,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2012-15698 Filed 6-26—12; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 43
RIN 3038-AD84

Rules Prohibiting the Aggregation of
Orders To Satisfy Minimum Block
Sizes or Cap Size Requirements, and
Establishing Eligibility Requirements
for Parties to Block Trades

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commodity Futures
Trading Commission (“Commission”) is
issuing a notice of proposed rulemaking
to add certain provisions to part 43 of
the Commission’s regulations pertaining
to block trades in swap contracts. The
provisions would: (i) Prohibit the
aggregation of orders for different
trading accounts in order to satisfy the
minimum block size or cap size
requirements, except for orders
aggregated by certain commodity
trading advisors (“CTAs”), investment
advisers and foreign persons (as
described in this release), if such person
has more than $25,000,000 in total
assets under management (“AUM”); (ii)
provide that parties to a block trade
must individually qualify as eligible
contract participants (“ECPs”), except
where a designated contract market
allows certain CTAs, investment
advisers and foreign persons (as
described in this release), to transact
block trades for customers who are not
ECPs, if such CTA, investment adviser
or foreign person has more than
$25,000,000 in total AUM; and (iii)
require that persons transacting block
trades on behalf of customers must
receive prior written instruction or
consent from the customer to do so.

DATES: Comments must be received on
or before July 27, 2012.

ADDRESSES: You may submit comments,
identified by RIN number [TBD], by any
of the following methods:

e The agency’s Web site: at http://
comments.cftc.gov. Follow the
instructions for submitting comments
through the Web site.

e Mail: David A. Stawick, Secretary of
the Commission, Commodity Futures

Trading Commission, Three Lafayette
Centre, 1155 21st Street NW.,
Washington, DC 20581.

e Hand Delivery/Courier: Same as
mail above.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Please submit your comments using
only one method.

All comments must be submitted in
English, or if not, accompanied by an
English translation. Comments will be
posted as received to www.cftc.gov. You
should submit only information that
you wish to make available publicly. If
you wish the Commission to consider
information that you believe is exempt
from disclosure under the Freedom of
Information Act, a petition for
confidential treatment of the exempt
information may be submitted according
to the procedures established in § 145.9
of the Commission’s regulations.?

Commenters to this notice of
proposed rulemaking are requested to
refrain from providing comments with
respect to the provisions in part 43 of
the Commission’s regulations that are
beyond the scope of this notice of
proposed rulemaking. The Commission
only plans to address those comments
that are responsive to the policies,
merits and substance of the proposed
provisions set forth in this notice of
proposed rulemaking.

The Commission reserves the right,
but shall have no obligation, to review,
pre-screen, filter, redact, refuse or
remove any or all of your submission
from www.cftc.gov that it may deem to
be inappropriate for publication, such as
obscene language. All submissions that
have been redacted or removed that
contain comments on the merits of the
rulemaking will be retained in the
public comment file and will be
considered as required under the
Administrative Procedure Act and other
applicable laws, and may be accessible
under the Freedom of Information Act.
FOR FURTHER INFORMATION CONTACT:
Nancy Markowitz, Deputy Director,
Division of Market Oversight, 202—418-
5453, nmarkowitz@cftc.gov; Nadia
Zakir, Special Counsel, Division of
Market Oversight, 202—-418-5720,
nzakir@cftc.gov; Laurie Gussow,
Attorney-Advisor, 202-418-7623,
Igussow@cftc.gov; George Pullen,
Economist, Division of Market
Oversight, 202-418-6709,
gpullen@cftc.gov; Esen Onur,
Economist, Office of the Chief
Economist, 202-418-6146,
eonur@cftc.gov; or Herminio Castro,

1See 17 CFR 145.9.
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Counsel, Office of General Counsel,
202-418-6705, hcastro@cftc.gov,
Commodity Futures Trading
Commission, Three Lafayette Center,
1155 21st Street NW., Washington, DC
20581.

SUPPLEMENTARY INFORMATION:

I. Background

A. The Dodd-Frank Act

On July 21, 2010, President Obama
signed the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(“Dodd-Frank Act’).2 Title VII of the
Dodd-Frank Act3 amended the
Commodity Exchange Act (“CEA” or
“Act”) 4 to establish a comprehensive,
new regulatory framework for swaps
and security-based swaps. This
legislation was enacted to reduce risk,
increase transparency and promote
market integrity within the financial
system by, inter alia: (1) Providing for
the registration and comprehensive
regulation of swap dealers (“SDs”’) and
major swap participants (“MSPs”); (2)
imposing mandatory clearing and trade
execution requirements on standardized
derivative products; (3) creating robust
recordkeeping and real-time reporting
regimes; and (4) enhancing the
Commission’s rulemaking and
enforcement authorities with respect to,
among others, all registered entities and
intermediaries subject to the
Commission’s oversight.

Section 727 of the Dodd-Frank Act
enacted section 2(a)(13) of the CEA,
which authorizes and requires the
Commission to promulgate regulations
for the real-time public reporting of
swap transaction and pricing data.5
Among other things, sections
2(a)(13)(E)(ii) and (iii) of the CEA
respectively require the Commission to
prescribe regulations specifying ““the
criteria for determining what constitutes
a large notional swap transaction (block
trade) for particular markets and
contracts” and “‘the appropriate time
delay for reporting large notional swap
transactions (block trades) to the
public.” 6

B. The Initial Proposal

In order to implement the various
statutory requirements imposed under
section 2(a)(13) of the CEA, the
Commission published an initial notice
of proposed rulemaking on December 7,

2 See Public Law 111-203, 124 Stat. 1376 (2010).

3The short title of Title VII of the Dodd-Frank Act
is the “Wall Street Transparency and
Accountability Act of 2010.”

4See 7 U.S.C. 1 et seq.

5 See generally CEA section 2(a)(13), 7 U.S.C.
2(a)(13).

6 See CEA sections 2(a)(13)(E)(ii) and (iii).

2010 (the “Initial Proposal”).7 As
relevant to this notice of proposed
rulemaking, the Initial Proposal
proposed: (1) Definitions for the terms
“‘large notional off-facility swap” and
“block trade”’; 8 (2) a method for
determining the appropriate minimum
block sizes for large notional off-facility
swaps and block trades; © and (3) a
framework for timely reporting of such
transactions and trades.1°

Among other requirements contained
in the Initial Proposal, proposed
§43.5(b)(1) provided that eligible parties
to a block trade (or large notional swap)
must be ECPs,? except that a designated
contract market (“DCM”) may allow a
CTA acting in an asset managerial
capacity and registered pursuant to
Section 4n of the Act, or a principal
thereof, including any investment

7 See Real-Time Public Reporting of Swap
Transaction Data, 75 FR 76,139 (Dec. 7, 2010), as
corrected in Real-Time Public Reporting of Swap
Transaction Data Correction, 75 FR 76,930 (Dec. 10,
2010) (“Initial Proposal”).

8 The Initial Proposal defined the term “large
notional swap”. See proposed §43.2(1), 75 FR
76,171. The Adopting Release finalized the term as
“large notional off-facility swap”, to denote, in
relevant part, that the swap is not executed
pursuant to SEF or DCM rules and procedures. See
§43.2, 77 FR 1182, 1244 (Jan. 9, 2012) (“Adopting
Release”). Specifically, the Adopting Release
defined the term as an “off-facility swap that has
a notional or principal amount at or above the
appropriate minimum block size applicable to such
publicly reportable swap transaction and is not a
block trade as defined in §43.2 of the Commission’s
regulations.” Id.

The final definition of “block trade” in the
Adopting Release is similar to how that term was
defined in the Initial Proposal. See proposed
§43.2(f), 75 FR 76,171. The Adopting Release
defines the term “block trade’ as a publicly
reportable swap transaction that: ““(1) [i]lnvolves a
swap that is listed on a [SEF or DCM]; (2) [o]ccurs
away from the [SEF’s or DCM’s] trading system or
platform and is executed pursuant to the [SEF’s or
DCM’s] rules and procedures; (3) has a notional or
principal amount at or above the appropriate
minimum block size applicable to such swap; and
(4) [i]s reported subject to the rules and procedures
of the [SEF or DCM] and the rules described in [part
43], including the appropriate time delay
requirements set forth in §43.5.” See §43.2, 77 FR
1,243.

9 See proposed §43.5, 75 FR 76174-76.

10Proposed § 43.5(k)(1) in the Initial Proposal
provided that the time delay for the public
dissemination of data for a block trade or large
notional off-facility swap shall commence at the
time of execution of such trade or swap. See 75 FR
76,176. Proposed § 43.5(k)(2) provided that the time
delay for standardized block trades and large
notional off-facility swaps (i.e., swaps that fall
under CEA Section 2(a)(13)(C)(i) and (iv)) would be
15 minutes from the time of execution. Id. The
Initial Proposal did not provide specific time delays
for large notional off-facility swaps (i.e., swaps that
fall under Section 2(a)(13)(C)(ii) and (iii)). Instead,
proposed § 43.5(k)(3) provided that such swaps
shall be reported subject to a time delay that may
be prescribed by the Commission. Id.

The Adopting Release established time delays for
the public dissemination of block trades and large
notional off-facility swaps in §43.5. See 77 FR
1247-49.

11 See CEA Section 1a(18).

adviser who satisfies the criteria of
§4.7(a)(2)(v), or a foreign person
performing a similar role or function
and subject as such to foreign
regulation, to transact block trades for
customers who are not eligible contract
participants (“non-ECPS”), if such CTA,
investment adviser or foreign person has
more than $25,000,000 in total AUM.
The proposed rule further required that
a person transacting a block trade on
behalf of a customer must receive
written instruction or prior consent
from the customer to do so.

Furthermore, proposed § 43.5(m) of
the Initial Proposal prohibited the
aggregation of orders for different
trading accounts in order to satisfy the
minimum block size requirement,
except if done on a DCM by a CTA
acting in an asset managerial capacity
and registered pursuant to Section 4n of
the Act, or a principal thereof, including
any investment adviser who satisfies the
criteria of § 4.7(a)(2)(v), or a foreign
person performing a similar role or
function and subject as such to foreign
regulation, if such CTA, investment
adviser or foreign person has more than
$25,000,000 in total AUM.

The Commission issued the Initial
Proposal for public comment for a
period of 60 days, but later reopened the
comment period for an additional 45
days.12

1. Comments in Response to the Initial
Proposal

The Commission received four
comment letters in response to the
proposed aggregation rule. The
American Benefits Council and the
Committee on the Investment of
Employee Benefit Assets stated that
qualified investment advisers who are
not CTAs should be able to aggregate
block trade orders for different trading
accounts.!3 Tradeweb commented that
the CTAs that trade on SEFs should also
be permitted to aggregate trades of
behalf of their customers for purposes of
block trades.4 ]J.P. Morgan commented
that the proposed rule appears to reflect
a concern that private negotiation offers
less protection to unsophisticated

12 The initial comment period for the Initial
Proposal closed on February 7, 2011. The comment
periods for most proposed rulemakings
implementing the Dodd-Frank Act—including the
proposed part 43 rules—subsequently were
reopened for the period of April 27 through June
2,2011.

13 The American Benefits Council and the
Committee on the Investment of Employee Benefit
Assets comment letter at 3 (Feb. 7, 2011). The
comment letter specifically requested that the rule
be revised such that the words “including any”’
from the second sentence are deleted and replaced
with the word “an.”

14 Tradeweb comment letter at 5 (Feb. 7, 2011).
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investors than trading through the
central market, and that since all
entities that transact in the OTC market
already must be ECPs, the analogous
concern about customer protection in
the swaps market is already
addressed.15 In related comments, the
Wholesale Market Brokers Association
(Americas) (“WMBA”’) commented that
“work-up” or “join-the-trade” periods
be permitted and recognized to satisfy
the block trade requirement.16

C. The Adopting Release and Further
Proposal

On January 9, 2012, the Commission
issued a notice of final rulemaking 17
(“Adopting Release”) that finalized
several provisions that were proposed in
the Initial Proposal pertaining to, among
other things, the reporting, public
dissemination and recordkeeping
requirements applicable to certain swap
transactions.18

Based on the public comments
received in response to the Initial
Proposal, in the Adopting Release the
Commission agreed that additional
analysis was necessary prior to issuance
of final rules for appropriate minimum
block sizes, and accordingly determined
not to make final its proposed §43.5
rules specifying the criteria for
determining block trade sizes. Instead,
the Commission intended to issue a
separate notice of proposed rulemaking
that would specifically address the
appropriate criteria for determining
appropriate minimum block trade sizes
in light of data and comments
received.1® On March 15, 2012, the
Commission decided to further propose
(“Further Proposal”) certain other block
trade provisions that were included
with the Initial Proposal.2°

After it issued the Further Proposal,
the Commission determined that the
aggregation provision and the provision
that specified the eligible parties to a
block trade, including the proposed

15].P. Morgan comment letter at 9, n. 13 (Jan. 12,
2011).

16 WMBA comment letter at 4—5 (Feb. 7, 2011)
(commenting that “the public dissemination of
incremental activity that would otherwise
constitute a block trade could jeopardize
identification of counterparties and materially
reduce market liquidity.”)

17 Real-Time Public Reporting of Swap
Transaction Data, 77 FR 1,182 (Jan. 9, 2012).

18 Commenters are directed to the Adopting
Release for a discussion of the issues addressed
therein. See id.

19 See id. at 1,185.

20 Commenters are directed to the Further
Proposal for a discussion of the issues addressed
therein. See ‘“Procedures to Establish Appropriate
Minimum Block Sizes for Large Notional Off-
Facility Swaps and Block Trades,”” 77 FR 15,460
(Mar. 15, 2012). The comment period for the
Further Proposal ended on May 14, 2012.

requirement that persons transacting
block trades on behalf of customers
must receive prior written instruction or
consent from the customer to do so,
were inadvertently omitted from the
Further Proposal. These provisions are
the subject of this notice of proposed
rulemaking.

II. Notice of Proposed Rulemaking
A. Proposed § 43.6(h)(6)—Aggregation

Proposed § 43.6(h)(6) would prohibit
the aggregation of orders for different
trading accounts in order to satisfy the
minimum block size or cap size
requirements, except that aggregation is
permissible if done on a DCM or SEF by
a person who: (i)(A) is a CTA registered
pursuant to Section 4n of the Act or
exempt from such registration under the
Act, or a principal thereof, and who has
discretionary trading authority or
directs client accounts, (B) is an
investment adviser who has
discretionary trading authority or
directs client accounts and satisfies the
criteria of § 4.7(a)(2)(v) of this chapter,
or (C) is a foreign person who performs
a similar role or function as the persons
described in (A) or (B) and is subject as
such to foreign regulation, and (ii) has
more than $25,000,000 in total AUM.

The prohibition of aggregation of
orders for different trading accounts in
order to meet the minimum block size
or cap size requirements is an integral
element in ensuring the integrity of
block trading principles, and in
preserving the basis for the anonymity
associated with cap sizes. As defined in
the Adopting Release, a block trade is a
publicly reportable transaction that: (1)
Involves a swap that is listed on a
registered SEF or DCM; (2) occurs away
from the registered SEF’s or DCM’s
trading system or platform (and is
executed pursuant to the rules of such
SEF or DCM); (3) has a notional or
principal amount at or above the
appropriate minimum block size
applicable to such swap; and (4) is
reported subject to the rules and
procedures of the SEF or DCM and
Commission regulations, including the
appropriate time delay requirements.21
While block transactions are conducted
pursuant to the rules of a SEF or DCM,
by definition these transactions occur
away from the SEF’s or DCM’s trading
system or platform, where there is no
pre-trade transparency. If too many
trades were permitted to be aggregated
and thus executable as blocks, the CEA
objectives of increased transparency and
price discovery for swaps trading could

21 See 77 FR 1,243.

be undermined.22 By prohibiting
aggregation of orders for different
accounts to meet the minimum block
size requirement, the proposed rule
would protect the principles of block
trading, and would help to prevent
potential circumvention of exchange-
trading and of the real-time reporting
obligations associated with non-block
transactions. By presumption, the
aggregation of orders for different
accounts to meet the minimum block
size threshold would be prohibited.

Indeed, in the futures market, all
block trade rules approved by the
Commission have included an
aggregation prohibition (with the
discrete exception of block trades done
through certain CTAs). Accordingly, in
the futures market, where market
participants have engaged in block
transactions for years, DCMs that permit
block trading have rules that prohibit
the aggregation of orders for different
trading accounts to meet the minimum
block size requirement.23

As proposed in this release, the rule
also would prohibit aggregation in order
to meet the cap size requirements. A cap
size is defined in the Further Proposal
as the maximum notional or principal
amount of a publicly reportable swap
transaction that is publicly
disseminated.2¢ A transaction that
meets the cap size requirement would
be eligible to mask the total size of the
transaction if it equals or exceeds the
cap size for a given swap category.2®
The Commission adopted cap sizes in
order to help to protect the anonymity
of counterparties’ market positions and
business transactions, and to mitigate
the potential impact that real-time
public reporting of extraordinarily large
positions could have in reducing market

22]P. Morgan Comment letter at 5 (Jan. 12, 2011).

23 The following DCMs have rules permitting
block trading: Cantor Futures Exchange, L.P. (rule
IV-16); CBOE Futures Exchange LLC (rule 415);
Chicago Board of Trade (rule 526); CME (rule 526);
ELX Futures, L.P. (rule IV-16); Eris Exchange, LLC
(rule 601); Green Exchange, LLC (rule 602); ICE
Futures (rule 4.31); Nasdaq OMX Futures Exchange,
Inc. (rule E23); New York Mercantile Exchange, Inc.
(rule 526); NYSE Liffe US, LLC (rule 423); and
OneChicago LLC Futures Exchange (rule 417). Each
of the aforementioned DCMs also have rules
prohibiting aggregation of orders to meet minimum
block transaction size: Cantor Futures Exchange,
L.P. (rule IV-16(K)); CBOE Futures Exchange LLC
(rule 415(a)(i)); Chicago Board of Trade (rule 526A);
CME (rule 526A); ELX Futures, L.P. (rule IV-16(a));
Eris Exchange, LLC (rule 601(b)(1)); Green
Exchange, LLC (rule 602(a)); ICE Futures (rule
4.31(a)(ii)(B)); Nasdag OMX Futures Exchange, Inc.
(rule E23(d)); New York Mercantile Exchange, Inc.
(rule 526A); NYSE Liffe US, LLC (rule 423(a)(1));
and OneChicago LLC Futures Exchange (rule
418(a)(i)).

2477 FR 15,516.

2577 FR 15,489-90.
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liquidity.2¢ By preventing aggregation of
orders to meet the cap size requirement,
the proposed rule will help to ensure
that cap sizes are used for the specific
purpose for which they are intended
(extraordinarily large positions), and
will help to prevent potential
circumvention of the real-time reporting
obligations.

The proposed rule further provides
that aggregation of orders for different
trading accounts for purposes of the
block size or cap size requirements may
be permitted on a DCM or SEF if done
by a person who: (i)(A) Is a CTA who
is registered pursuant to Section 4n of
the Act or is exempt from registration
under the Act, or a principal thereof,
and has discretionary trading authority
or directs client accounts, (B) is an
investment adviser who has
discretionary trading authority or
directs client accounts and satisfies the
criteria of § 4.7(a)(2)(v) of the
Commission’s regulations, or (C) is a
foreign person who performs a similar
role or function to the persons described
in (A) or (B) and is subject as such to
foreign regulation, and (ii) has more
than $25,000,000 in total AUM. As
noted above, DCMs that permit block
trading in connection with futures
contracts currently prohibit aggregation
of orders to meet the block size
requirement, and a majority of these
DCMs have substantially similar rules
that allow aggregation in such context if
done by certain CTAs, investment
advisers and foreign persons.2?

The Commission is seeking comments
on whether this exception to the
prohibition of aggregation of orders is
appropriate in the context of the swaps
market. The Commission seeks
comments on whether such an
exception should be available to other
categories of Commission registrants,
and if so, why? Additionally, the
Commission seeks comments on
whether the $25 million AUM

26Id.

27 A majority of DCMs currently maintain similar
rules permitting certain CTAs, investment advisors
and foreign persons to aggregate. See, e.g., CME
Rulebook, rule 526 (providing an exception for
block transactions by permitting aggregation if done
by a CTA registered or exempt from registration
under the Act, including without limitation, any
investment adviser registered or exempt from
registration under the Investment Adviser’s Act of
1940 * * * provided that such advisers have total
AUM exceeding $25 million and the block trade is
suitable for the customers of such advisors. See
also, CBOE Futures Exchange LLC (rule 415(a(i));
Chicago Board of Trade (rule 5261); CME (rule 526I);
ELX Futures, L.P. (rule IV-16(a)); Eris Exchange,
LLC (rule 601(b)(10)); Green Exchange, LLC (rule
602(j)); ICE Futures ((rule 4.31(a)(ii)(B)); Nasdaq
OMX Futures Exchange, Inc., (rule E23); New York
Mercantile Exchange, Inc. (rule 5261); NYSE Liffe
US, LLC (rule 423(a)(i)); and OneChicago LLC
Futures Exchange (rule 417(a)(i)).

requirement for the specified account
controllers is appropriate in the context
of block transactions for swaps? Further,
the Commission seeks comments on
whether the $25 million AUM
requirement should include only swaps
assets, or be based per asset class, or be
different for the five asset classes of
swaps? In addition to these specific
questions, the Commission requests
comments on all aspects of this notice
of proposed rulemaking.

B. Proposed § 43.6(i)—Eligible Block
Trade Parties

The Commission is also proposing
under new §43.6(i)(1) a provision that
describes the eligible parties to a block
trade. The proposed provision provides
that parties to a block trade must be
“eligible contract participants,” as that
term is defined under Section 1a(18) of
the CEA and the Commission’s
regulations. The proposed rule includes
an exception to the ECP requirement by
providing that a DCM may allow: (i) A
CTA registered pursuant to Section 4n
of the Act, or exempt from registration
under the Act, or a principal thereof,
who has discretionary trading authority
or directs client accounts, (ii) an
investment adviser who has
discretionary trading authority or
directs client accounts and satisfies the
criteria of §4.7(a)(2)(v) of the
Commission’s regulations, or (iii) a
foreign person who performs a similar
role or function to the persons described
in (i) or (ii) and is subject as such to
foreign regulation, to transact block
trades for customers who are not ECPs,
if such CTA, investment adviser or
foreign person has more than
$25,000,000 in total AUM.28

In the current futures market, all
DCMs require that parties to block
trades must be ECPs. A majority of these
DCMs permit certain CTAs, investment
advisers and foreign persons to transact
a block trade on behalf of their non-ECP
customers. The proposed rule, including
the limited exception, is currently
reflected in the rulebooks of numerous
DCMs that permit block trading in the
futures market.2°

28 Parties that are non-ECPs may not enter into
any swap transactions, including blocks, except on
or subject to the rules of a DCM. Specifically,
section 2(e) of the CEA provides that “[i]t shall be
unlawful for any person, other than an eligible
contract participant, to enter into a swap unless the
swap is entered into on, or subject to the rules of,
a board of trade designated as a contract market
under section 5.” 7 U.S.C. 2(e).

29 Most DCMs that permit block trading require
that parties to the block trade must be ECPs with
a limited exception for CTAs. The following DCMs
have rules excepting CTAs from the requirement
that parties to a block trade must be ECPs: CBOE
Futures Exchange LLC (rule 415(a)(ii)); Chicago
Board of Trade (rule 5261); CME (rule 5261); ELX

Proposed § 43.6(i)(2) further provides
that a person transacting a block trade
on behalf of a customer must receive
prior written instruction or consent
from the customer to do so. Such
instruction or consent may be provided
in a power of attorney or similar
document by which the customer
provides the person with discretionary
trading authority or the authority to
direct the trading in its account. This
rule also is substantially similar to the
block trading rules maintained by
existing DCMs.

III. Related Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”) requires that agencies consider
whether the rules they propose will
have a significant economic impact on
a substantial number of small entities
and, if so, provide a regulatory
flexibility analysis respecting the
impact.3° The RFA focuses on direct
impact to small businesses and not on
indirect impacts on these businesses,
which may be tenuous and difficult to
discern.3® The CFTC believes that this
proposal would not have a significant
economic impact on a substantial
number of small entities.

1. Effect of the Proposed Rulemaking

This release proposes a rule that
would prohibit the aggregation of orders
for different trading accounts in order to
satisfy the minimum block size, or cap
size requirement. The proposed rule
further provides that aggregation is
permissible if done on a DCM or SEF by
a person who: (i)(A) Is a CTA who is
registered pursuant to Section 4n of the
Act, or is exempt from registration
under the Act, or a principal thereof,
and has discretionary trading authority
or directs client accounts, (B) is an
investment adviser who has
discretionary trading authority or
directs client accounts and satisfies the
criteria of § 4.7(a)(2)(v) of the
Commission’s regulations, or (C) is a
foreign person who performs a similar
role or function to the persons described
in (A) or (B) and is subject as such to
foreign regulation, and (ii) has more
than $ 25,000,000 in total AUM.

Futures, L.P. (rule IV-16(c)); Eris Exchange, LLC
(rule 601(b)(10)); Green Exchange, LLC (rule 602(a)
and (j)); ICE Futures (rule 4.31(a)(i)); Nasdaqg OMX
Futures Exchange, Inc., (rule E23(d)); New York
Mercantile Exchange, Inc. (rule 5261); NYSE Liffe
US, LLC (rule 423(a)(ii)); and OneChicago LLC
Futures Exchange (rule 417(a)(ii)).

30 See 5 U.S.C. 601 et seq.

31 See Whitman v. Am. Trucking Ass’ns, 531 U.S.
457 (2001); Am. Trucking Assns. v. EPA, 175 F.3d
1027, 1043 (D.C. Cir. 1985); Mid-Tex Elec. Coop.,
Inc. v. FERC, 773 F.2d 327, 340 (DC Cir. 1985).
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This release also proposes under new
§43.6(i)(1) a provision that describes the
eligible parties to a block trade. The
proposed rule provides that parties to a
block trade must be “‘eligible contract
participants,” as that term is defined
under Section 1a(18) of the CEA and the
Commission’s regulations. The
proposed rule further provides that a
DCM may allow: (i) A CTA who is
registered pursuant to Section 4n of the
Act, or exempt from registration under
the Act, or a principal thereof, who has
discretionary trading authority or
directs client accounts, (ii) an
investment adviser who has
discretionary trading authority or
directs client accounts and satisfies the
criteria of § 4.7(a)(2)(v) of the
Commission’s regulations, or (iii) a
foreign person who performs a similar
role or function to the persons described
in (i) or (ii) and is subject as such to
foreign regulation, to transact block
trades on behalf of their customers who
are not eligible contract participants, if
such CTA, investment adviser or foreign
person has more than $25,000,000 in
total AUM.

The CFTC is of the view that this
proposal may affect primarily the
following entities: DCMs, futures
commission merchants (“FCMs”’), ECPs,
swap dealers, major swap participants,
certain CTAs, SEFs and certain
investment advisers. The majority of
entities impacted by this proposed
rulemaking have been determined by
the Commission not to be small entities.
To the extent that a small number of
small entities may be affected by the
proposed rules, the Commission
believes, as described below, that the
proposed rules would not have a
significant economic impact on a
substantial number of such entities.

2. Specific Entities That May Be Small
Entities

As noted above, the Commission has
previously determined that DCMs,
FCMs, and ECPs are not small entities
for purposes of the Regulatory
Flexibility Act.32 Certain other entities
that may be affected by this rulemaking,
including SDs, MSPs and SEFs, have
been certified by the Commission not to
be small entities in other recent
rulemakings implementing the
requirements of the Dodd-Frank Act.33

32 See, respectively and as indicated, 47 FR
18618, 18619, Apr. 30, 1982 (DCMs, CPOs, FCMs,
and large traders); and, 66 FR 20740, 20743,

Apr. 25, 2001 (ECPs).

33 See respectively, Registration of Swap Dealers
and Major Swap Participants, 77 FR 2613, 2620
(Jan. 19, 2012) (swap dealers and major swap
participants); Requirements for Derivatives Clearing
Organizations, Designated Contract Markets, and

a. Entities affected under §43.6(h)(6):
FCMs, CTAs, and investment advisers.

As noted above, the CFTC previously
has determined that registered FCMs are
not small entities for purposes of the
RFA based upon, among other things,
the registration requirements that FCMs
must meet, including certain minimum
financial requirements that enhance the
protection of customers’ segregated
funds and protect the financial
condition of FCMs generally.3¢ With
respect to certain CTAs 35 and
investment advisers who would not be
permitted to aggregate under the
proposed rule, the Commission notes
that the same provisions embodied in
the proposed rule are currently required
by DCM rules (under rules accepted by
the Commission) and thus, such entities
currently must comply with the same
aggregation prohibition. Thus, all DCMs
that permit aggregation for purposes of
the block size requirement, only permit
aggregation by CTAs, investment
advisers and foreign persons that have
more than $25,000,000 in total AUM.
Accordingly, the Commission believes
that this rule does not impact entities
that heretofore have not been able to
aggregate. To the extent that certain
CTAs and investment advisers with less
than $25,000,000 AUM are not currently
permitted to aggregate, the
Commission’s codification of these rules
would not have any significant
economic impact on a substantial
number of small entities.

b. Entities affected under §43.6(i)(1):
Certain non-ECP participants on DCMs,
certain investment advisors, and FCMs.

New §43.6(i)(1) provides that parties
to a block trade must be “eligible
contract participants,”” 36 as that term is
defined under Section 1a(18) of the CEA
and § 1.3 of the Commission’s
regulations, except for certain CTAs,
investment advisers or foreign persons
performing a similar role or function
having more than $25,000,000 in total
AUM, which may transact block trades
for customers who are not ECPs. As
indicated above, certain CTAs and
investment advisers that have less than
$25,000,000 in AUM would not be

Swap Execution Facilities Regarding the Mitigation
of Conflicts of Interest, 75 FR 63732, 63746

(Oct. 18, 2010) (SEFs); Further Definition of
“Swap,” “Security-Based Swap,” and “‘Security-
Based Swap Agreement”’; Mixed Swaps; Security-
Based Swap Agreement Recordkeeping, 76 FR
29818, 29868 (May 23, 2011) (Products).

34 See supra note 32.

35 The Commission may determine on a case-by-
case basis whether CTAs are not small entities for
the purpose of the RFA based upon a case by case
determination. See 47 FR 18618, 18620 (Apr. 30,
1982).

36 ECPs have been determined not to be small
entities. See 66 FR 20740, 20743 (Apr. 25, 2001).

covered under the proposed rule
because the provision embodied in the
proposed rule is substantially the same
as is currently required by DCM rules
(under rules accepted by the
Commission). Similarly, any non-ECP
participants who trade on DCMs also
would be prohibited under current DCM
rules from directly entering into a block
transaction unless their qualifying CTA,
investment adviser, or foreign person
acts on their behalf. To the extent that
these entities are not currently
permitted to aggregate, the
Commission’s codification of these rules
would not have any significant
economic impact on a substantial
number of small entities. Accordingly,
the Chairman, on behalf of the
Commission, hereby certifies pursuant
to 5 U.S.C. 605(b) that the proposed
rules will not have a significant
economic impact on a substantial
number of small businesses.
Nonetheless, the Commission
specifically requests comment on the
economic impact that this notice of
proposed rulemaking may have on small
entities.

B. Paperwork Reduction Act

The purposes of the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501
et seq. (“PRA”) are, among other things,
to minimize the paperwork burden to
the private sector, ensure that any
collection of information by a
government agency is put to the greatest
possible uses, and minimize duplicative
information collections across the
government.3” The PRA applies to all
information, “regardless of form or
format,” that a government is
“obtaining, causing to be obtained, [or]
soliciting” and requires ‘““disclosure to
third parties or the public, of facts or
opinions,” when the information
collection calls for “answers to identical
reporting or recordkeeping requirements
imposed, on ten or more persons|.]”” 38
The PRA requirements have been
determined to include not only
mandatory but also voluntary
information collections, and include
both written and oral
communications.3°

The proposed rules would not impose
any new recordkeeping or information
collection requirements, or other
collections of information that require
approval of the Office of Management
and Budget (“OMB”’) under the PRA.
The proposed rules are covered by
existing collection requirements and
would not change existing collection

37 See 44 U.S.C. 3501.
3844 U.S.C. 3502.3(A)(3{).
39 See 5 CFR 1320.3(c)(1).
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requirements.#® The Commission invites
public comment on the accuracy of its
estimate that no additional
recordkeeping or information collection
requirements or changes to existing
collection requirements would result
from the rules proposed herein.

C. Cost-Benefit Considerations

Section 15(a) of the CEA 41 requires
the Commission to consider the costs
and benefits of its actions before
promulgating a regulation or issuing an
order under the CEA. Section 15(a)
further specifies that the costs and
benefits shall be evaluated in light of the
following five broad areas of market and
public concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness, and
financial integrity of futures markets; (3)
price discovery; (4) sound risk
management practices; and (5) other
public interest considerations. The
Commission considers the costs and
benefits resulting from its discretionary
determinations with respect to the
Section 15(a) factors.

The baseline for the Commission’s
assessment of costs and benefits
attributable to its discretionary actions
in this rulemaking is the costs and
benefits that would otherwise exist
today (i.e., post-Dodd-Frank Act
enactment) absent this Commission
action. The Commission recognizes that
before the Dodd-Frank Act, swap
transactions were executed over-the-
counter and were not publicly reported.
One of the implications of the Dodd-
Frank Act is that most swap transactions
are required to be publicly disseminated
by SDRs as soon as technologically
practicable, unless the notional value of
the swap transaction meets the
minimum block trade threshold.#2 That
is the baseline for the Commission’s
proposed assessment of costs and
benefits in this release. The Commission
proposes that costs and benefits with
respect to block trade thresholds are
already accounted for in the Further
Proposal and that this rule only
considers the additional costs and
benefits relevant to proposed
§43.6(h)(6) and proposed §43.6(i).

40 See 77 FR 1182 (Jan. 9, 2012), as amended by
the Further Proposal. OMB has assigned control
number 3038-0070 to the existing collection of
information, which is titled ‘“Part 43—Real-Time
Public Reporting.”

417 U.S.C. 19(a).

42 The Commission notes that for an initial
interim period, as outlined in §43.5 of the Adopting
Release, all transactions will be treated as block
trades and will enjoy delayed reporting temporarily.

1. Costs and Benefits Relevant to
Proposed § 43.6(h)(6)—Aggregation

The Commission is proposing
§43.6(h)(6) to specify that, except as
otherwise provided, it is impermissible
to aggregate orders for different accounts
in order to satisfy minimum block trade
or cap size requirements. The proposed
rule further provides that aggregation
may be permitted on a DCM or SEF if
done by a person who: (i)(A) Is a CTA
who is registered pursuant to Section 4n
of the Act or is exempt from registration
under the Act, or a principal thereof,
and has discretionary trading authority
or directs client accounts, (B) is an
investment adviser who has
discretionary trading authority or
directs client accounts and satisfies the
criteria of § 4.7(a)(2)(v) of the
Commission’s regulations, or (C) is a
foreign person who performs a role or
function similar to the persons
described in (A) or (B) and is subject as
such to foreign regulation, and (ii) has
more than $25,000,000 in total AUM.

Costs

The Commission expects that there
will be some incremental cost attendant
to compliance with proposed
§43.6(h)(6), and seeks data from the
public in order to quantify the same.
The Commission believes that the
overall benefits to the market of
allowing for the aggregation of orders
under certain circumstances (i.e., if
done on a designated contract market or
a swap execution facility by certain
CTAs, investment advisers or foreign
persons) will mitigate costs of reduced
market liquidity that could result from
execution of such transactions away
from the centralized marketplace. The
Commission also expects there to be
some advisors who will be prohibited
from aggregating orders for different
trading accounts in order to satisfy the
minimum block size, or cap size
requirements. The Commission also
proposes that as a result of some
advisors not being allowed to aggregate,
there might be some minimal
unquantifiable cost associated with a
decrease in competition among such
traders in the market. The Commission
seeks comment on these and any other
costs that may result from this proposal.
In particular, and as noted above, the
WMBA claimed in its comment letter
that “work-up” or “join-the-trade”
periods be permitted to satisfy the block
trade requirements, and that “the public
dissemination of incremental activity
that would otherwise constitute a block
trade could jeopardize identification of
counterparties and materially reduce

market liquidity.” 43 The Commission
seeks comment on the costs and benefits
of the rules proposed in this release
with respect to the specific implications
claimed by WMBA.

Benefits

The proposed rule is designed, in
large part, to prevent circumvention of
the exchange trading requirements and
of the real-time reporting obligations
associated with non-block transactions.
Absent this prohibition, the goals of the
Commission’s regulations regarding
block trading, namely increased
transaction transparency, better price
discovery and improved
competitiveness in the markets as well
as better risk management, could be
frustrated by those whose trades
individually fail to meet the minimum
block trade threshold (and cap size
threshold as a result), but nevertheless
achieve the benefits intended for
extraordinarily large positions by
aggregating those individual trades. In
other words, such entities would be able
to evade the exchange-trading and
reporting obligations that are integral to
price transparency. The Commission
seeks comment on these and any other
benefits that may result from this
proposal.

Section 15(a) Factors

(1) Protection of market participants
and the public.

The Commission believes that the
proposed rule would protect market
participants from unfair practices by
preventing trades that do not meet the
minimum block trade threshold from
enjoying extended reporting times. This
requirement would mean that trades
that are not extraordinarily large, and
hence, that do not need extra reporting
time would not qualify as block trades
and would be made public as soon as
technologically practicable. Hence, the
proposed rule would increase
transparency of non-block transactions,
and thus, would protect market
participants by informing their trading
determinations through increased
transparency and price discovery.

(2) Efficiency, competitiveness, and
financial integrity of the futures
markets.

The Commission expects the
prohibition of aggregation of trades to
improve efficiency and competitiveness
in the markets by allowing more trades
to be reported without the time delay
that is applied to qualifying block
trades. This requirement would mean
that a higher number of trades would be
eligible for real time reporting, and that

43 WMBA comment letter at 4-5 (Feb. 7, 2011).
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would increase market transparency as
well as promote competition in the
swap markets. The rule also would
protect the integrity of the derivatives
market by ensuring that smaller trades,
which do not qualify as block
transactions, are executed on the trading
system where there is pre-trade and
post-trade transparency.

The Commission also recognizes that
advisors who are prohibited from
aggregating orders in order to satisfy the
minimum block size or cap size
requirements might not trade at the
most favorable prices in the market,
which might have a negative effect on
the number of such traders in the
market. While the Commission expects
that competition in the market may be
negatively affected as a result of
prohibiting aggregation, the Commission
anticipates that the positive effects of
the proposed rule on competition
outweigh its negative effects.

(3) Price discovery.

The Commission expects the
proposed rule to improve price
discovery in the swap markets by
preventing aggregation of trades and as
a result promoting more trades to be
publicly reported as soon as
technologically practicable. This would
result in enhanced swap market price
discovery, since market participants and
the public would be able to observe real-
time pricing information for a higher
percentage of transactions in the market.
In addition, the Commission expects
that the rule would enhance price
discovery by ensuring that smaller
trades, which do not qualify as block
transactions, are executed on the trading
system where there is pre-trade and
post-trade transparency and where
buyers and sellers may make informed
trading decisions based on the market’s
transparency.

(4) Sound risk management practices.

The Commission anticipates that the
proposed criteria, if adopted, would
likely result in enhanced price
discovery as discussed above. With
better and more accurate data, swap
market participants would likely be
better able to measure and manage risk.
The Commission proposes that if the
prohibition of aggregation of trades was
not adopted, swap transactions may not
be reported to an SDR “‘as soon as
technologically practicable.” The
Commission also proposes that by
preventing this delay in the reporting
period of a swap transaction to an SDR,
the Commission will possess the
information it needs to monitor the
transfer and positions of risk among
counterparties in the swaps market.

(5) Other public interest
considerations.

The Commission has not identified
any other public interest considerations
regarding the proposed rule.

2. Costs and Benefits Relevant to
Proposed § 43.6(i)—Eligible Block Trade
Parties

Costs

Proposed §43.6(i)(1) requires that
parties to a block trade must be eligible
contract participants, as defined under
the CEA and Commission regulations,
except that a DCM may allow: (i) A CTA
registered pursuant to Section 4n of the
Act or exempt from registration under
the Act, or a principal thereof, and who
has discretionary trading authority or
directs client accounts, (ii) an
investment adviser who has
discretionary trading authority or
directs client accounts and satisfies the
criteria of § 4.7(a)(2)(v) of the
Commission’s regulations, or (iii) a
foreign person who performs a similar
role or function to the persons described
in (i) or (ii) and is subject as such to
foreign regulation, to transact block
trades for customers who are not eligible
contract participants, if such CTA,
investment adviser or foreign person has
more than $25,000,000 in total AUM.
This proposed rule codifies, in part, the
requirement under Section 2(e) of the
CEA, which requires that “[i]t shall be
unlawful for any person, other than an
eligible contract participant, to enter
into a swap unless the swap is entered
into on, or subject to the rules of * * *
a designated contract market.” In
addition, the provisions allowing
certain entities (as described in this
release) to enter into block trades on
behalf of their non-ECP customers on
DCMs is substantially similar to the
existing DCM rules that allow block
trading in the futures market.

Proposed §43.6(i)(2) further provides
that no person may conduct a block
trade on behalf of a customer unless the
person receives prior written instruction
or consent to do so. The proposed rule
further provides that such instruction or
consent may be provided in the power
of attorney or similar document by
which the customer provides the person
with discretionary trading authority or
the authority to direct the trading in its
account. The Commission is of the view
that the cost associated with the written
instruction or consent is minimal. The
Commission estimates that a prior
written instruction or consent
requirement would impose an initial
non-recurring burden of approximately
2 personnel hours at an approximate

cost of $155.54 for each CTA,
investment adviser or foreign person.44

Benefits

The Commission has determined that
the benefits of proposed § 43.6(i) are
significant. The proposed rule, if
adopted, would allow customers who
are not ECPs to engage in block trade
transactions through certain entities as
outlined in the rule. By permitting
certain CTAs, investment advisers and
foreign persons to transact swaps on
behalf of non-ECP customers, the rule
provides important safeguards for non-
ECPs when entering into block
transactions in swaps. The Commission
believes that access to block trades
would allow customers who are not
ECPs to diversify their risk or improve
their investment strategies. In addition,
the Commission also anticipates the
access to block trades for non-ECPs to
increase their participation in swap
markets, increasing liquidity in the
markets for everyone.

Section 15(a) Factors

(1) Protection of market participants
and the public.

The Commission does not anticipate
the proposed rule to have any
significant effect on the protection of
market participants and the public.

(2) Efficiency, competitiveness, and
financial integrity of the futures
markets.

The Commission expects the
proposed rule to improve
competitiveness in the markets by
allowing customers who are not ECPs to
have access to block trades through
certain CTAs, investment advisers and

44 Using wage rate estimates based on salary
information for the securities industry compiled by
the Securities Industry and Financial Markets
Association (“SIFMA”), the estimate is calculated
as follows: Compliance manager at 2 hours. A
senior programmer’s adjusted hourly wage is
$77.77, estimated using the following calculations:

(1) [(2009 salary + bonus) * (salary growth per
professional type, 2009-2010)] = Estimated 2010
total annual compensation. The most recent data
provided by the SIFMA report describe the 2009
total compensation (salary + bonus) by professional
type, the growth in base salary from 2009 to 2010
for each professional type, and the 2010 base salary
for each professional type; thus, the Commission
estimated the 2010 total compensation for each
professional type, but, in the absence of similarly
granular data on salary growth or compensation
from 2010 to 2011 and beyond, did not estimate
dollar costs beyond 2010.

(2) [(Estimated 2010 total annual compensation)/
(1,800 annual work hours)] = Hourly wage per
professional type.

(3) [(Hourly wage) * (Adjustment factor for
overhead and other benefits, which the Commission
has estimated to be 1.3)] = Adjusted hourly wage
per professional type.

(4) [(Adjusted hourly wage) * (Estimated hour
burden for compliance)] = Dollar cost of compliance
for each hour burden estimate per professional type.
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foreign persons. The Commission
anticipates an increase in
competitiveness due to the fact that
more customers would use the swap
markets as a result of this rule. An
increased participation in a market
would also serve to increase liquidity,
as well as competition, in that market.

(3) Price discovery.

The Commission does not anticipate
the proposed rule to have any
significant effect on price discovery in
the market.

(4) Sound risk management practices.

The Commission does not anticipate
the proposed rule to have any
significant effect on risk management
practices.

(5) Other public interest
considerations.

The Commission has not identified
any other public interest considerations
regarding the proposed rule.

The Commission requests comments
on its cost and benefit considerations
with respect to the proposed rule, and
any alternatives. The Commission
specifically requests that commenters
provide data from which the
Commission may quantify the costs or
benefits of the proposed rule.

IV. Rule Text
List of Subjects in 17 CFR Part 43

Large notional off-facility trades,
Block trades, Appropriate minimum
block sizes, Real-time public reporting,
Public dissemination, Cap size,
Anonymity, Swap category.

For the reasons stated in the
preamble, the Commodity Futures
Trading Commission proposes to amend
17 CFR part 43 as set forth below:

PART 43—[AMENDED]

1. The authority citation for part 43
shall continue to read as follows:

Authority: 7 U.S.C. 2(a), 12a(5) and 24a,
amended by Pub. L. 111-203, 124 Stat. 1376
(2010).

2. Add section 43.6(h)(6) to part 43 to
read as follows:

§43.6(h)(6) Aggregation.

Except as otherwise stated in this
paragraph, the aggregation of orders for
different accounts in order to satisfy the
minimum block trade size or the cap
size requirement is prohibited.
Aggregation is permissible on a
designated contract market or swap
execution facility if done by a person
who:

(i)(A) Is a commodity trading advisor
registered pursuant to Section 4n of the
Act, or exempt from registration under
the Act, or a principal thereof, who has

discretionary trading authority or
directs client accounts,

(B) Is an investment adviser who has
discretionary trading authority or
directs client accounts and satisfies the
criteria of § 4.7(a)(2)(v) of this chapter,
or

(C) Is a foreign person who performs
a similar role or function as the persons
described in subparagraphs (A) or (B)
and is subject as such to foreign
regulation; and,

(ii) Has more than $25,000,000 in total
assets under management.

3. Add Section 43.6(i) to part 43 to
read as follows:

§43.6(i) Eligible Block Trade Parties.

(1) Parties to a block trade must be
“eligible contract participants,” as
defined in Section 1a(18) of the Act and
the Commission’s regulations. However,
a designated contract market may allow:
(i) A commodity trading advisor
registered pursuant to Section 4n of the
Act, or exempt from registration under
the Act, or a principal thereof, who has
discretionary trading authority or
directs client accounts, (ii) an
investment adviser who has
discretionary trading authority or
directs client accounts and satisfies the
criteria of § 4.7(a)(2)(v) of this chapter,
or (iii) a foreign person who performs a
similar role or function as the persons
described in (i) or (ii) of this paragraph
and is subject as such to foreign
regulation, to transact block trades for
customers who are not eligible contract
participants if such commodity trading
advisor, investment adviser or foreign
person has more than $25,000,000 in
total assets under management.

(2) A person transacting a block trade
on behalf of a customer must receive
prior written instruction or consent
from the customer to do so. Such
instruction or consent may be provided
in the power of attorney or similar
document by which the customer
provides the person with discretionary
trading authority or the authority to
direct the trading in its account.

Issued in Washington, DC, on June 20,
2012, by the Commission.
David A. Stawick,

Secretary of the Commission.

Appendix to Rules Prohibiting the
Aggregation of Orders To Satisfy
Minimum Block Sizes or Cap Size
Requirements, and Establishing
Eligibility Requirements for Parties to
Block Trades

Commission Voting Summary

Note: The following appendix will not
appear in the Code of Federal Regulations.

On this matter, Chairman Gensler and
Commissioners Sommers, Chilton, O’Malia
and Wetjen voted in the affirmative; no
Commissioner voted in the negative.

[FR Doc. 2012-15481 Filed 6—-26-12; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2012-0215]

RIN 1625-AA08
Special Local Regulation, Underwater

Music Festival, Carr Inlet, Cutts Island,
WA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a Special Local Regulation
(SLR) around Cutts Island located in
Carr Inlet, WA. This SLR is necessary to
ensure the safety of the maritime public
during the Underwater Music Festival
and would do so by establishing speed
and towing restrictions, limiting the
number of vessels permitted to raft
together and limiting the distance
persons are permitted to swim from
vessels or shore.

DATES: Comments and related material
must be received by the Coast Guard on
or before July 17, 2012.

ADDRESSES: You may submit comments
identified by docket number USCG—
2012-0215 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email ENS Anthony P.
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LaBoy, Coast Guard Sector Puget Sound
Waterways Management Division;
telephone 206-217-6323, email
SectorPugetSoundWWM®@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2012-0215),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a telephone number in the body of
your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2012-0215" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8- by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received

during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
‘“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2012—
0215” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

For information on facilities or
services for individuals with disabilities
or to request special assistance at the
public meeting, contact Ensign Anthony
LaBoy at the telephone number or email
address indicated under the FOR
FURTHER INFORMATION CONTACT section of
this notice.

Basis and Purpose

The Underwater Music Festival is an
event which includes musical
performances from a barge. Spectators
approach the barge in their private
recreational vessels to view the concert.
This event was first held in 2009 around
Cutts Island in Carr Inlet, WA, and has
grown substantially since its first year.
In 2010 there were approximately 250
vessels and several hundred persons in
attendance surrounding the event

sponsor barge. In 2011, there were
approximately 700 vessels and 3,000
persons in attendance. In 2011, on-scene
Coast Guard members observed
behaviors that caused concern including
vessels traveling at speeds which
created wakes, large groups of vessels
rafted together, and participants
swimming without personal floatation
devices (PFD). Regardless of PFD wear,
persons swimming too far from land or
vessels in an area of high vessel
congestion creates a dangerous situation
because they are difficult to see by
vessels transiting in the area. At other
similar marine events, swimmers have
suffered injuries such as propeller
strikes. Requiring swimmers to stay near
land or their vessels will help prevent
such injuries because transiting vessels
will stay clear of other vessels and land,
thereby avoiding even those swimmers
that cannot be easily seen. Due to the
increasing popularity and number of
event participants, a Special Local
Regulation (SLR) is necessary to ensure
safety of the event spectators and
participants. This rule would mitigate
the risk of the event by controlling
unsafe actions within the boundaries of
the SLR.

Discussion of Proposed Rule

The Coast Guard is proposing to
establish a SLR, which encompasses all
waters within one nautical mile of Cutts
Island, WA. By imposing the following
restrictions, the Coast Guard will limit
the risk to life and property of the
marine event participants:

(a) All vessels would be required to
transit at the minimum speed necessary
to maintain course, minimizing vessel
wakes. Wakes produced by vessels
traveling at higher speeds could
negatively impact unsuspecting
anchored vessels or persons swimming
in the vicinity of vessels.

(b) Towing would not be permitted
inside the SLR area unless prior
permission was granted by on-scene
Coast Guard Patrol. This would allow
for debris removal by designated vessels
and for properly equipped and trained
tow vessels to assist disabled vessels
while preventing unqualified vessels
from creating further unsafe conditions
while attempting to assist disabled
vessels.

(c) No more than six vessels would be
permitted to raft together. Large groups
of rafted vessels restrict the ability of
response and law enforcement vessels to
transit and respond to emergencies.

(d) Any person swimming or
otherwise entering the water would be
required to remain within 10 feet of a
vessel or shore. This ensures
participants are able to exit the water
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under their own means and prevent
potential injuries that could be caused
by persons in the water being struck by
transiting vessels.

(e) The Coast Guard would maintain
a patrol for the duration of this event.
The Coast Guard Patrol of this area is
under the direction of the Coast Guard
Patrol Commander who is empowered
to control the movement of vessels
inside the regulation boundaries. The
Patrol Commander may be assisted by
other federal, state, and local law
enforcement agencies.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

The Coast Guard bases this finding on
the fact that the proposed Special Local
Regulation would be in place for a
limited period of time and vessel traffic
would be able to transit around the
regulated area.

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this proposed rule on
small entities. The term ““small entities”
comprises small businesses, not-for-
profit organizations that are
independently owned and operated and
are not dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This rule would affect the following
entities, some of which may be small
entities; the owners and operators of
vessels intending to operate in the
waters encompassed within the
regulated area. The rule would not have
a significant economic impact on a
substantial number of small entities
because the Special Local Regulation
will be in place for a limited period of
time and vessel traffic will be able to
transit around the regulated area.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity

and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Ensign
Anthony P. LaBoy at the telephone
number or email address indicated
under the FOR FUTHER INFORMATION
CONTACT section of this notice.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and have determined that it does
not have implications for federalism.

Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the For FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the

effects of this rule elsewhere in this
preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

This proposed rule is not a
“significant energy action” under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use because it is not a
“significant regulatory action” under
Executive Order 12866 and is not likely
to have a significant adverse effect on
the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.
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Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES. This proposed rule
involves the establishment of a Special
Local Regulation. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping,
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: U.S.C. 1233.
2. Add §100.1310 to read as follows:

§100.1310 Special Local Regulation,
Underwater Music Festival, Carr Inlet, Cutts
Island, WA

(1) Effective Period. This rule is
effective annually during the
Underwater Music Festival which
typically occurs in late July or early
August.

(2) Regulated Area. The following
area is specified as a regulated area: All
waters encompassed within one
nautical mile of Cutts Island, WA
located at approximately 47°19'15” N,
122°41'15” W.

(3) Special Local Regulations.

(a) The Coast Guard will maintain a
patrol consisting of Coast Guard vessels
for the duration of this event. The Coast
Guard Patrol of this area is under the
direction of the Coast Guard Patrol
Commander who is empowered to
control the movement of vessels inside
the boundaries of the regulation during
the time in which this regulation is in
effect. The Patrol Commander may be
assisted by other federal, state, and local
law enforcement agencies.

(b) Vessels are required to transit the
regulated area at the minimum speed
necessary to maintain course, unless
required to maintain speed by the
Navigation Rules, and shall proceed as
directed by the Coast Guard Patrol
Commander.

(c) Only vessels authorized by the
Patrol Commander or other law
enforcement agencies shall be permitted
to engage in towing.

(d) No more than six vessels are
permitted to raft together.

(e) Any person swimming or
otherwise entering the water shall
remain within 10 feet of a vessel or
shore.

(4) Notice of Enforcement. The
Captain of the Port will provide notice
of the enforcement of this Special Local
Regulation by all appropriate means to
ensure the widest dissemination among
the affected segments of the public, as
practicable; such means of notification
may include but are not limited to,
Broadcast Notice to Mariners and Local
Notice to Mariners.

Dated: May 28, 2012.
K.A. Taylor,

Rear Admiral, U.S. Coast Guard, Commander,
Thirteenth Coast Guard District.

[FR Doc. 2012—-15640 Filed 6—26-12; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2012-0398; FRL-9692-5]
Partial Approval and Disapproval of Air
Quality Implementation Plans; Arizona;

Infrastructure Requirements for Ozone
and Fine Particulate Matter

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to partially
approve and partially disapprove a State
Implementation Plan (SIP) revision
submitted by the State of Arizona to
address the requirements of section
110(a)(1) and (2) of the Clean Air Act
(CAA) for the 1997 8-hour ozone
national ambient air quality standards
(NAAQS) and the 1997 and 2006
NAAQS for fine particulate matter
(PM, ). Section 110(a) of the CAA
requires that each State adopt and
submit a SIP for the implementation,
maintenance, and enforcement of each
NAAQS promulgated by the EPA. On
September 18, 2008 and October 14,
2009, the Arizona Department of
Environmental Quality (ADEQ)

submitted a revision to Arizona’s SIP,
which describes the State’s provisions
for implementing, maintaining, and
enforcing the standards listed above. On
June 1, 2012, ADEQ submitted a
supplement to these SIP revisions,
including certain statutory and
regulatory provisions. We are taking
comments on this proposal and plan to
follow with a final action.

DATES: Written comments must be
received on or before July 27, 2012.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R09—-OAR-2012-0398, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. Email: buss.jeffrey@epa.gov.

3. Fax:415-947-3579.

4. Mail or deliver: Jeffrey Buss (AIR—
2), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901.
Deliveries are only accepted during the
Regional Office’s normal hours of
operation.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
http://www.regulations.gov or email.
http://www.regulations.gov is an
anonymous access system, and EPA will
not know your identity or contact
information unless you provide it in the
body of your comment. If you send
email directly to EPA, your email
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

Docket: Generally, documents in the
docket for this action are available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California. While all documents in the
docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
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hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Jeffrey Buss, Air Planning Office (AIR-
2), U.S. Environmental Protection
Agency, Region IX, (415) 947-4152,
buss.jeffrey@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, the terms

“we,” “us,” and “our” refer to EPA.

Table of Contents

1. Background
A. Statutory Framework
B. Regulatory History
C. Scope of the Infrastructure SIP
Evaluation
II. The State’s Submittal
III. EPA’s Evaluation and Proposed Action
IV. Statutory and Executive Order Reviews

I. Background

A. Statutory Framework

Section 110(a)(1) of the CAA requires
states to make a SIP submission “within
3 years (or such shorter period as the
Administrator may prescribe) after the
promulgation of a national primary
ambient air quality standard (or any
revision thereof),” that provides for the
“implementation, maintenance, and
enforcement” of such NAAQS. Section
110(a)(2) includes a list of specific
elements that “[e]ach such plan”
submission must meet. Many of the
section 110(a)(2) SIP elements relate to
the general information and authorities
that constitute the “infrastructure” of a
state’s air quality management program
and SIP submittals that address these
requirements are referred to as
“infrastructure SIPs.” These
infrastructure SIP elements include:

e Section 110(a)(2)(A): Emission
limits and other control measures.

e Section 110(a)(2)(B): Ambient air
quality monitoring/data system.

e Section 110(a)(2)(C): Program for
enforcement of control measures and
regulation of new and modified
stationary sources.

e Section 110(a)(2)(D)(1): Interstate
pollution transport.

e Section 110(a)(2)(D)(ii): Interstate
and international pollution abatement.

e Section 110(a)(2)(E): Adequate
resources and authority, conflict of
interest, and oversight of local and
regional government agencies.

e Section 110(a)(2)(F): Stationary
source monitoring and reporting.

e Section 110(a)(2)(G): Emergency
episodes.

e Section 110(a)(2)(H): SIP revisions.

e Section 110(a)(2)(J): Consultation
with government officials, public
notification, and prevention of
significant deterioration (PSD) and
visibility protection.

¢ Section 110(a)(2)(K): Air quality
modeling and submission of modeling
data.

e Section 110(a)(2)(L): Permitting
fees.

e Section 110(a)(2)(M): Consultation/
participation by affected local entities.
Two elements identified in section
110(a)(2) are not governed by the three-
year submission deadline of section
110(a)(1) and are therefore not
addressed in this action. These elements
relate to part D of title I of the CAA, and
submissions to satisfy them are not due
within three years after promulgation of
a new or revised NAAQS, but rather are
due at the same time nonattainment area
plan requirements are due under section
172. The two elements are: (i) Section
110(a)(2)(C) to the extent it refers to
permit programs required under part D
(nonattainment New Source Review
(NSR)), and (ii) section 110(a)(2)(I),
pertaining to the nonattainment
planning requirements of part D. As a
result, this action does not address
infrastructure elements related to the
nonattainment NSR portion of section
110(a)(2)(C) or related to 110(a)(2)(I).

B. Regulatory History

On July 18, 1997, EPA issued a
revised NAAQS for ozone® and a new
NAAQS for fine particulate matter
(PM> 5).2 EPA subsequently revised the
24-hour PM, s NAAQS on September
21, 2006.3 Each of these actions
triggered a requirement for states to
submit an infrastructure SIP to address
the applicable requirements of section
110(a)(2) within three years of issuance
of the new or revised NAAQS.

On March 10, 2005, EPA entered into
a Consent Decree with Earthjustice that
obligated EPA to make official findings
in accordance with section 110(k)(1) of
the CAA as to whether states had made
required complete SIP submissions,
pursuant to sections 110(a)(1) and (2),
by December 15, 2007 for the 1997 8-
hour ozone NAAQS and by October 5,
2008 for the 1997 PM, s NAAQS. EPA
made such findings for the 1997 8-hour
ozone NAAQS on March 27, 2008 (73

1The 8-hour averaging period replaced the

previous 1-hour averaging period, and the level of
the NAAQS was changed from 0.12 parts per
million (ppm) to 0.08 ppm (62 FR 38856).

2The annual PM: 5 standard was set at 15
micrograms per cubic meter (ug/m3), based on the
3-year average of annual arithmetic mean PM; 5
concentrations from single or multiple community-
oriented monitors and the 24-hour PM, s standard
was set at 65 1g/ms3, based on the 3-year average of
the 98th percentile of 24-hour PM: 5 concentrations
at each population-oriented monitor within an area
(62 FR 38652).

3 The final rule revising the 24-hour NAAQS for
PM, 5 from 65 pug/m3 to 35 ug/m3 was published in
the Federal Register on October 17, 2006 (71 FR
61144).

FR 16205) and for the 1997 PM, s
NAAQS on October 22, 2008 (73 FR
62902). In each case, EPA found that
Arizona had failed to make a complete
submittal to satisfy the requirements of
section 110(a)(2) for the relevant
pollutant. On September 8, 2011, EPA
found that Arizona had failed to make
a complete submittal to satisfy the
requirements of section 110(a)(2)(G) for
the 2006 24-hour PM, s NAAQS (76 FR
55577).

C. Scope of the Infrastructure SIP
Evaluation

EPA is currently acting upon SIPs that
address the infrastructure requirements
of CAA section 110(a)(1) and (2) for
ozone and PM, s NAAQS for various
states across the country. Commenters
on EPA’s recent proposals for some
states raised concerns about EPA
statements that it was not addressing
certain substantive issues in the context
of acting on those infrastructure SIP
submissions.4 Those commenters
specifically raised concerns involving
provisions in existing SIPs and with
EPA’s statements in other proposals that
it would address two issues separately
and not as part of actions on the
infrastructure SIP submissions: (i)
Existing provisions related to excess
emissions during periods of start-up,
shutdown, or malfunction at sources,
that may be contrary to the CAA and
EPA’s policies addressing such excess
emissions (“SSM”); and (ii) existing
provisions related to “director’s
variance” or “director’s discretion” that
purport to permit revisions to SIP
approved emissions limits with limited
public process or without requiring
further approval by EPA, that may be
contrary to the CAA (“director’s
discretion’’). EPA notes that there are
two other substantive issues for which
EPA likewise stated in other proposals
that it would address the issues
separately: (i) Existing provisions for
minor source new source review
programs that may be inconsistent with
the requirements of the CAA and EPA’s
regulations that pertain to such
programs (“minor source NSR”’); and (ii)
existing provisions for Prevention of
Significant Deterioration programs that
may be inconsistent with current
requirements of EPA’s “Final NSR
Improvement Rule,” 67 FR 80186
(December 31, 2002), as amended by 72
FR 32526 (June 13, 2007) (“NSR
Reform”). In light of the comments, EPA
believes that its statements in various

4 See, Comments of Midwest Environmental
Defense Center, dated May 31, 2011. Docket #EPA—
R05-OAR-2007-1179 (adverse comments on
proposals for three states in Region 5).
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proposed actions on infrastructure SIPs
with respect to these four individual
issues should be explained in greater
depth.

EPA intended the statements in other
proposals concerning these four issues
merely to be informational, and to
provide general notice of the potential
existence of provisions within the
existing SIPs of some states that might
require future corrective action. EPA did
not want states, regulated entities, or
members of the public to be under the
misconception that the Agency’s
approval of the infrastructure SIP
submission of a given state should be
interpreted as a reapproval of certain
types of provisions that might exist
buried in the larger existing SIP for such
state. Thus, for example, EPA explicitly
noted that the Agency believes that
some states may have existing SIP-
approved SSM provisions that are
contrary to the CAA and EPA policy,
but that “in this rulemaking, EPA is not
proposing to approve or disapprove any
existing State provisions with regard to
excess emissions during SSM of
operations at facilities.” EPA further
explained, for informational purposes,
that “EPA plans to address such State
regulations in the future.” EPA made
similar statements, for similar reasons,
with respect to the director’s discretion,
minor source NSR, and NSR Reform
issues. EPA’s objective was to make
clear that approval of an infrastructure
SIP for these NAAQS should not be
construed as explicit or implicit
reapproval of any existing provisions
that relate to these four substantive
issues.

Unfortunately, the commenters and
others evidently interpreted these
statements to mean that EPA considered
action upon the SSM provisions and the
other three substantive issues to be
integral parts of acting on an
infrastructure SIP submission, and
therefore that EPA was merely
postponing taking final action on the
issues in the context of the
infrastructure SIPs. This was not EPA’s
intention. To the contrary, EPA only
meant to convey its awareness of the
potential for certain types of
deficiencies in existing SIPs, and to
prevent any misunderstanding that it
was reapproving any such existing
provisions. EPA’s intention was to
convey its position that the statute does
not require that infrastructure SIPs
address these specific substantive issues
in existing SIPs and that these issues
may be dealt with separately, outside
the context of acting on the
infrastructure SIP submission of a state.
To be clear, EPA did not mean to imply
that it was not taking a full final agency

action on the infrastructure SIP
submission with respect to any
substantive issue that EPA considers to
be a required part of acting on such
submissions under section 110(k) or
under section 110(c). Given the
confusion evidently resulting from
EPA’s statements in those other
proposals, however, we want to explain
more fully the Agency’s reasons for
concluding that these four potential
substantive issues in existing SIPs may
be addressed separately from actions on
infrastructure SIP submissions.

Although section 110(a)(1) addresses
the timing and general requirements for
these infrastructure SIPs, and section
110(a)(2) provides more details
concerning the required contents of
these infrastructure SIPs, EPA believes
that many of the specific statutory
provisions are facially ambiguous. In
particular, the list of required elements
provided in section 110(a)(2) contains a
wide variety of disparate provisions,
some of which pertain to required legal
authority, some of which pertain to
required substantive provisions, and
some of which pertain to requirements
for both authority and substantive
provisions.® Some of the elements of
section 110(a)(2) are relatively
straightforward, but others clearly
require interpretation by EPA through
rulemaking, or recommendations
through guidance, in order to give
specific meaning for a particular
NAAQS.6

Notwithstanding that section 110(a)(2)
provides that “each” SIP submission
must meet the list of requirements
therein, EPA has long noted that this
literal reading of the statute is internally
inconsistent, insofar as section
110(a)(2)(I) pertains to nonattainment
SIP requirements that could not be met
on the schedule provided for these SIP

5For example, section 110(a)(2)(E) provides that
states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a substantive program to
address certain sources as required by part C of the
CAA; section 110(a)(2)(G) provides that states must
have both legal authority to address emergencies
and substantive contingency plans in the event of
such an emergency.

6For example, section 110(a)(2)(D)(i) requires
EPA to be sure that each state’s SIP contains
adequate provisions to prevent significant
contribution to nonattainment of the NAAQS in
other states. This provision contains numerous
terms that require substantial rulemaking by EPA in
order to determine such basic points as what
constitutes significant contribution. See, e.g., “Rule
To Reduce Interstate Transport of Fine Particulate
Matter and Ozone (Clean Air Interstate Rule);
Revisions to Acid Rain Program; Revisions to the
NOx SIP Call; Final Rule,” 70 FR 25162 (May 12,
2005) (defining, among other things, the phrase
“contribute significantly to nonattainment”).

submissions in section 110(a)(1).” This
illustrates that EPA must determine
which provisions of section 110(a)(2)
may be applicable for a given
infrastructure SIP submission. Likewise,
EPA has previously decided that it
could take action on different parts of
the larger, general ““infrastructure SIP”
for a given NAAQS without concurrent
action on all subsections.8 Finally, EPA
notes that not every element of section
110(a)(2) would be relevant, or as
relevant, or relevant in the same way,
for each new or revised NAAQS and the
attendant infrastructure SIP submission
for that NAAQS. For example, the
monitoring requirements that might be
necessary for purposes of section
110(a)(2)(B) for one NAAQS could be
very different than what might be
necessary for a different pollutant. Thus,
the content of an infrastructure SIP
submission to meet this element from a
state might be very different for an
entirely new NAAQS, versus a minor
revision to an existing NAAQS.?
Similarly, EPA notes that other types
of SIP submissions required under the
statute also must meet the requirements
of section 110(a)(2), and this also
demonstrates the need to identify the
applicable elements for other SIP
submissions. For example,
nonattainment SIPs required by part D
likewise have to meet the relevant
subsections of section 110(a)(2) such as
section 110(a)(2)(A) or (E). By contrast,
it is clear that nonattainment SIPs
would not need to meet the portion of
section 110(a)(2)(C) that pertains to part
C, i.e., the PSD requirements applicable
in attainment areas. Nonattainment SIPs
required by part D also would not need
to address the requirements of section
110(a)(2)(G) with respect to emergency
episodes, as such requirements would
not be limited to nonattainment areas.
As this example illustrates, each type of

7 See, e.g., Id., 70 FR 25162, at 63-65 (May 12,
2005) (explaining relationship between timing
requirement of section 110(a)(2)(D) versus section
110(a)(2)(D).

8For example, EPA issued separate guidance to
states with respect to SIP submissions to meet
section 110(a)(2)(D)(i) for the 1997 8-hour ozone
and 1997 PM» s NAAQS. See, “Guidance for State
Implementation Plan (SIP) Submissions to Meet
Current Outstanding Obligations Under Section
110(a)(2)(D)() for the 8-Hour Ozone and PM, 5
National Ambient Air Quality Standards,” from
William T. Harnett, Director, Air Quality Policy
Division OAQPS, to Regional Air Division Director,
Regions I-X, dated August 15, 2006. In addition,
EPA bifurcated the action on these “‘interstate
transport” provisions within section 110(a)(2) and
in most instances, substantive administrative
actions occurred on different tracks with different
schedules.

9For example, implementation of the 1997 PM, s
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.
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SIP submission may implicate some
subsections of section 110(a)(2) and not
others.

Given the potential for ambiguity of
the statutory language of section
110(a)(1) and (2), EPA believes that it is
appropriate for EPA to interpret that
language in the context of acting on the
infrastructure SIPs for a given NAAQS.
Because of the inherent ambiguity of the
list of requirements in section 110(a)(2),
EPA has adopted an approach in which
it reviews infrastructure SIPs against
this list of elements “‘as applicable.” In
other words, EPA assumes that Congress
could not have intended that each and
every SIP submission, regardless of the
purpose of the submission or the
NAAQS in question, would meet each
of the requirements, or meet each of
them in the same way. EPA elected to
use guidance to make recommendations
for infrastructure SIPs for these ozone
and PM, s NAAQS.

On October 2, 2007, EPA issued
guidance making recommendations for
the infrastructure SIP submissions for
both the 1997 8-hour ozone NAAQS and
the 1997 PM, s NAAQS.1° Within this
guidance document, EPA described the
duty of states to make these submissions
to meet what the Agency characterized
as the “infrastructure”” elements for
SIPs, which it further described as the
“basic SIP requirements, including
emissions inventories, monitoring, and
modeling to assure attainment and
maintenance of the standards.” 11 As
further identification of these basic
structural SIP requirements,
“attachment A’ to the guidance
document included a short description
of the various elements of section
110(a)(2) and additional information
about the types of issues that EPA
considered germane in the context of
such infrastructure SIPs. EPA
emphasized that the description of the
basic requirements listed on attachment
A was not intended “to constitute an
interpretation of” the requirements, and
was merely a “‘brief description of the
required elements.” 12 EPA also stated
its belief that with one exception, these
requirements were ‘‘relatively self
explanatory, and past experience with
SIPs for other NAAQS should enable
States to meet these requirements with

10 See, “Guidance on SIP Elements Required
Under Section 110(a)(1) and (2) for the 1997 8-Hour
Ozone and PM; 5 National Ambient Air Quality
Standards,” from William T. Harnett, Director, Air
Quality Policy Division, to Air Division Directors,
Regions I-X, dated October 2, 2007 (the “2007
Guidance”).

1171d. at page 2.

12]d. at attachment A, page 1.

assistance from EPA Regions.” 13 For the
one exception to that general
assumption, however, i.e., how states
should proceed with respect to the
requirements of section 110(a)(2)(G) for
the 1997 PM, s NAAQS, EPA gave much
more specific recommendations. But for
other infrastructure SIP submittals, and
for certain elements of the submittals for
the 1997 PM, s NAAQS, EPA assumed
that each State would work with its
corresponding EPA regional office to
refine the scope of a State’s submittal
based on an assessment of how the
requirements of section 110(a)(2) should
reasonably apply to the basic structure
of the State’s SIP for the NAAQS in
question.

On September 25, 2009, EPA issued
guidance to make recommendations to
states with respect to the infrastructure
SIPs for the 2006 PM, s NAAQS.14 In the
2009 Guidance, EPA addressed a
number of additional issues that were
not germane to the infrastructure SIPs
for the 1997 8-hour ozone and 1997
PM, s NAAQS, but were germane to
these SIP submissions for the 2006
PM, s NAAQS. Significantly, neither the
2007 Guidance nor the 2009 Guidance
explicitly referred to the SSM, director’s
discretion, minor source NSR, or NSR
Reform issues as among specific
substantive issues EPA expected states
to address in the context of the
infrastructure SIPs, nor did EPA give
any more specific recommendations
with respect to how states might address
such issues even if they elected to do so.
The SSM and director’s discretion
issues implicate section 110(a)(2)(A),
and the minor source NSR and NSR
Reform issues implicate section
110(a)(2)(C). In the 2007 Guidance and
the 2009 Guidance, however, EPA did
not indicate to states that it intended to
interpret these provisions as requiring a
substantive submission to address these
specific issues in existing SIP provisions
in the context of the infrastructure SIPs
for these NAAQS. Instead, EPA’s 2007
Guidance merely indicated its belief
that the states should make submissions
in which they established that they have
the basic SIP structure necessary to

131d. at page 4. In retrospect, the concerns raised
by commenters with respect to EPA’s approach to
some substantive issues indicate that the statute is
not so “self explanatory,” and indeed is sufficiently
ambiguous that EPA needs to interpret it in order
to explain why these substantive issues do not need
to be addressed in the context of infrastructure SIPs
and may be addressed at other times and by other
means.

14 See, “Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the 2006 24-
Hour Fine Particle (PM,_s) National Ambient Air
Quality Standards (NAAQS),” from William T,
Harnett, Director, Air Quality Policy Division, to
Regional Air Division Directors, Regions I-X, dated
September 25, 2009 (the “2009 Guidance”).

implement, maintain, and enforce the
NAAQS. EPA believes that states can
establish that they have the basic SIP
structure, notwithstanding that there
may be potential deficiencies within the
existing SIP.

EPA believes that this approach to the
infrastructure SIP requirement is
reasonable, because it would not be
feasible to read section 110(a)(1) and (2)
to require a comprehensive review of
each and every provision of an existing
SIP merely for purposes of assuring that
the state in question has the basic
structural elements for a functioning SIP
for a new or revised NAAQS. Because
SIPs have grown by accretion over the
decades as statutory and regulatory
requirements under the CAA have
evolved, they may include some
outmoded provisions and historical
artifacts that, while not fully up to date,
nevertheless may not pose a significant
problem for the purposes of
“implementation, maintenance, and
enforcement” of a new or revised
NAAQS when EPA considers the overall
effectiveness of the SIP. To the contrary,
EPA believes that a better approach is
for EPA to determine which specific SIP
elements from section 110(a)(2) are
applicable to an infrastructure SIP for a
given NAAQS, and to focus attention on
those elements that are most likely to
need a specific SIP revision in light of
the new or revised NAAQS. Thus, for
example, EPA’s 2007 Guidance
specifically directed states to focus on
the requirements of section 110(a)(2)(G)
for the 1997 PM, s NAAQS because of
the absence of underlying EPA
regulations for emergency episodes for
this NAAQS and an anticipated absence
of relevant provisions in existing SIPs.

Finally, EPA believes that its
approach is a reasonable reading of
section 110(a)(1) and (2) because the
statute provides other avenues and
mechanisms to address specific
substantive deficiencies in existing SIPs.
These other statutory tools allow the
Agency to take appropriate tailored
action, depending upon the nature and
severity of the alleged SIP deficiency.
Section 110(k)(5) authorizes EPA to
issue a “SIP call” whenever the Agency
determines that a state’s SIP is
substantially inadequate to attain or
maintain the NAAQS, to mitigate
interstate transport, or otherwise to
comply with the CAA.15 Section
110(k)(6) authorizes EPA to correct
errors in past actions, such as past

15 EPA has recently issued a SIP call to rectify a
specific SIP deficiency related to the SSM issue.
See, “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revision,” 76 FR 21639 (April
18, 2011).
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approvals of SIP submissions.6
Significantly, EPA’s determination that
an action on the infrastructure SIP is not
the appropriate time and place to
address all potential existing SIP
problems does not preclude the
Agency’s subsequent reliance on
provisions in section 110(a)(2) as part of
the basis for action at a later time. For
example, although it may not be
appropriate to require a state to
eliminate all existing inappropriate
director’s discretion provisions in the
course of acting on the infrastructure
SIP, EPA believes that section
110(a)(2)(A) may be among the statutory
bases that the Agency cites in the course
of addressing the issue in a subsequent
action.1”

II. The State’s Submittals

On September 18, 2008, ADEQ
submitted the “Analysis of Clean Air
Act Section 110(a)(2) Air Quality
Control Program Elements for Arizona—
PM, 5,” to address several elements of
CAA section 110(a)(2) for the 1997 PM, 5
NAAQS (2008 Infrastructure
Analysis’’).18 On October 14, 2009,
ADEQ submitted the “Arizona State
Implementation Plan Revision under
Clean Air Act Section 110(a)(2) and (2);
2006 PM> s NAAQS, 1997 PM,.s NAAQS
and 1997 8-hour Ozone NAAQS,” to
address all of the CAA section 110(a)(2)
requirements except for section
110(a)(2)(G) 19 for these three NAAQS
(“2009 Infrastructure Analysis”).20 The

16 EPA has recently utilized this authority to
correct errors in past actions on SIP submissions
related to PSD programs. See, ‘‘Limitation of
Approval of Prevention of Significant Deterioration
Provisions Concerning Greenhouse Gas Emitting-
Sources in State Implementation Plans; Final Rule,”
75 FR 82536 (December 30, 2010). EPA has
previously used its authority under CAA 110(k)(6)
to remove numerous other SIP provisions that the
Agency determined it had approved in error. See,
e.g., 61 FR 38664 (July 25, 1996) and 62 FR 34641
(June 27, 1997) (corrections to American Samoa,
Arizona, California, Hawaii, and Nevada SIPs); 69
FR 67062 (November 16, 2004) (corrections to
California SIP); and 74 FR 57051 (November 3,
2009) (corrections to Arizona and Nevada SIPs).

17 EPA has recently disapproved a SIP submission
from Colorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including
section 110(a)(2)(A). See, e.g., 75 FR 42342 at 42344
(July 21, 2010)(proposed disapproval of director’s
discretion provisions); 76 FR 4540 (January 26,
2011)(final disapproval of such provisions).

18 See letter dated September 18, 2008, from
Stephen A. Owens, Air Quality Director, ADEQ, to
Wayne Nastri, Regional Administrator, EPA
Region 9.

191n a separate rulemaking, EPA proposed to fully
approve Arizona’s SIP to address the requirements
regarding air pollution emergency episodes in CAA
section 110(a)(2)(G) for the 1997 8-hour ozone
NAAQS. 77 FR 21911 (April 12, 2012).

20 See letter dated October 14, 2009, from Eric C.
Massey, Air Quality Director, ADEQ, to Laura
Yoshii, Acting Regional Administrator, EPA
Region 9.

2009 Infrastructure Analysis includes
public process documentation
(including public comments) and
evidence of adoption.

On June 1, 2012, ADEQ submitted the
“Proposed Supplement to the Arizona
State Implementation Plan under Clean
Air Act Section 110(a)(1) and (2):
Implementation of [1997 PM, 5 and 8-
hour ozone NAAQS and 2006 PM, s
NAAQS], Parallel Processing Version”
(2012 Supplement”). The 2012
Supplement includes a number of
statutes and regulations that are
currently effective under State law but
that have not been adopted specifically
for submittal to EPA as a SIP revision
under CAA section 110. By letter dated
June 1, 2012, ADEQ submitted
unofficial copies of these statutes and
regulations to EPA with a request for
“‘parallel processing” 21 and stated its
intention to submit these statutes and
regulations as a formal SIP submittal,
following reasonable notice and public
hearings, by late August 2012.22 ADEQ
amended this request by letter dated
June 14, 2012, to remove several statutes
and regulations from the 2012
Supplement.23 With respect to two Pima
County regulations included in the 2012
Supplement (rules 17.12.040 and
17.24.040), ADEQ has informed us that
it is awaiting confirmation that the Pima
County Department of Environmental
Quality (PCDEQ) will commence a local
rulemaking process to adopt these
regulations as SIP revisions under CAA
section 110 and thereafter submit the
rules to ADEQ for transmittal to EPA.24
In a separate proposal published in
today’s Federal Register, we are
proposing to approve these Pima County
regulations, among others, into the
Arizona SIP contingent upon ADEQ’s
submittal of them as fully adopted SIP

21 Under EPA’s “parallel processing” procedure,
EPA proposes rulemaking action concurrently with
the State’s proposed rulemaking. If the State’s
proposed plan is changed, EPA will evaluate that
subsequent change and may publish another notice
of proposed rulemaking. If no significant change is
made, EPA will publish a final rulemaking on the
plan after responding to any submitted comments.
Final rulemaking action by EPA will occur only
after the plan has been fully adopted by Arizona
and submitted formally to EPA for approval into the
SIP. See 40 CFR part 51, appendix V, section 2.3.
We note that because ADEQ’s rulemaking process
here is solely for purposes of adopting the 2012
Supplement as a SIP revision under CAA section
110 and not for purposes of revising any of the
statutes or regulations contained therein, we do not
expect any significant changes between the
proposed and final plans.

22 See letter dated June 1, 2012, from Eric C.
Massey, Air Quality Director, ADEQ, to Jared
Blumenfeld, Regional Administrator, EPA Region 9.

23 See letter dated June 14, 2012, from Eric C.
Massey, Air Quality Director, ADEQ, to Jared
Blumenfeld, Regional Administrator, EPA Region 9.

24 See email dated June 14, 2012, from Danielle
Dancho, ADEQ, to Jeanhee Hong, EPA Region 9.

revisions. See ‘“Revisions to the Arizona
State Implementation Plan, Arizona
Department of Environmental Quality,
Maricopa County Air Quality
Department, and Pima County
Department of Environmental Quality,”
proposed rule, signed June 15, 2012.

Because the 2009 Infrastructure
Analysis includes comprehensive
updates to and essentially supersedes
the 2008 Infrastructure Analysis, we are
proposing to act on the 2009
Infrastructure Analysis, as
supplemented and amended by the 2012
Supplement. We refer to the 2009
Infrastructure Analysis and 2012
Supplement collectively as the “2009
Infrastructure SIP.” Although we are
proposing to act only on the 2009
Infrastructure SIP, we have reviewed
materials provided in the 2008
Infrastructure Analysis to the extent
applicable to our evaluation.

III. EPA’s Evaluation and Proposed
Action

EPA has evaluated the 2009
Infrastructure SIP and the existing
provisions of the Arizona SIP for
compliance with the CAA section 110(a)
requirements for the 1997 8-hour ozone
and PM, s NAAQS and the 2006 PM, 5
NAAQS. Our Technical Support
Document (TSD) contains more detailed
evaluations and is available in the
public docket for this rulemaking,
which may be accessed online at
http://www.regulations.gov, docket
number EPA-R09-OAR-2012-0398.

Based upon this analysis, EPA
proposes to approve the 2009
Infrastructure SIP with respect to the
following infrastructure SIP
requirements:

e Section 110(a)(2)(A): Emission
limits and other control measures.

e Section 110(a)(2)(B): Ambient air
quality monitoring/data system.

e Section 110(a)(2)(C) (in part):
Program for enforcement of control
measures and regulation of new and
modified stationary sources.

e Section 110(a)(2)(D)(ii) (in part):
Interstate pollution abatement and
international air pollution.

e Section 110(a)(2)(E)(i): Adequate
resources and legal authority.

e Section 110(a)(2)(E)(iii): State
oversight of local or regional
government agencies.

e Section 110(a)(2)(F): Stationary
source monitoring and reporting.

e Section 110(a)(2)(G): Emergency
episodes.

e Section 110(a)(2)(H): SIP revisions.

e Section 110(a)(2)(J) (in part):
Consultation with government officials
and public notification.
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e Section 110(a)(2)(L): Permitting
fees.

e Section 110(a)(2)(M): Consultation/
participation by affected local entities.
In addition, we are proposing to
approve into the SIP certain statutory
and regulatory provisions included in
the 2009 Infrastructure SIP, as discussed
in the TSD.25 With respect to the
requirements for stationary source
monitoring and reporting in CAA
section 110(a)(2)(F), our proposed
approval is contingent upon receipt of
fully adopted versions of the two Pima
County regulations discussed above,
which must go through a local SIP
rulemaking process before ADEQ
submits them to EPA as SIP revisions.26
We propose, in the alternative, to
disapprove the 2009 Infrastructure SIP
with respect to the requirements of CAA
section 110(a)(2)(F) in Pima County, if
ADEQ does not submit these regulations
as SIP revisions following all required
procedures before we take final action
on the 2009 Infrastructure SIP.

Simultaneously, we are proposing to
disapprove the 2009 Infrastructure SIP
with respect to the following
infrastructure SIP requirements:

e Section 110(a)(2)(C) (in part):
Permit program for regulation of new
and modified stationary sources under
part C of title I of the Act (PSD).

e Section 110(a)(2)(D)({)(ID):
Provisions to prohibit interference with
other states’ PSD measures.

e Section 110(a)(2)(D)(ii) (in part):
Interstate pollution abatement and
international air pollution.

e Section 110(a)(2)(J) (in part): PSD.

e Section 110(a)(2)(K): Air quality
modeling and submission of modeling
data.

As explained more fully in the TSD, we
are proposing to disapprove the 2009
Infrastructure SIP with respect to these
requirements of CAA section 110(a)(2)
because the Arizona SIP does not fully
satisfy the statutory and regulatory
requirements for Prevention of
Significant Deterioration (PSD) permit
programs under part C, title I of the Act.
Both the Maricopa County Air Quality
Department (MCAQD) and the Pima
County Department of Environmental
Quality (PDEQ) currently implement the
Federal PSD program in 40 CFR 52.21
for all regulated NSR pollutants,
pursuant to delegation agreements with
EPA. 40 CFR 52.144.27 Accordingly,

25 Copies of these Arizona statutes and
regulations are included in the 2012 Supplement,
which is available in the docket for this action and
online at http://www.regulations.gov, docket
number EPA-R09-OAR-2012-0398.

26 See fn. 24, above.

27 See 59 FR 1730 (January 12, 1994) and
“Agreement for Delegation of Authority of the

although the Arizona SIP remains
deficient with respect to PSD
requirements in both Maricopa and
Pima counties, these deficiencies are
adequately addressed in both areas by
the Federal PSD program. ADEQ
implements a SIP-approved PSD
program for all regulated NSR pollutants
except for PM-10 and GHGs 28 (48 FR
19878, May 3, 1983), and the Pinal
County Air Quality Control District
(PCAQCD) implements a SIP-approved
PSD program for all regulated NSR
pollutants except for GHGs 29 (61 FR
15717, April 9, 1996, as amended by 65
FR 79742, December 20, 2000). EPA
understands that both ADEQ and the
PCAQCD intend to submit, in the near
future, PSD SIP revisions addressing the
deficiencies identified in our TSD.30
We are not proposing to act today on
those elements of the 2009
Infrastructure SIP that address the
requirements of section 110(a)(2)(D)(i)(I)
of the Act regarding significant
contribution to nonattainment or
interference with maintenance in any
other State (referred to as “interstate
transport” provisions). EPA previously
approved Arizona’s interstate transport
SIP as satisfying the requirements of
CAA section 110(a)(2)(D)(i)() for the
1997 8-hour ozone and 1997 PM; 5
NAAQS. 72 FR 41629 (July 31, 2007).
For purposes of the 2006 PM, s NAAQS,
EPA intends to propose action on the
interstate transport element of the 2009
Infrastructure SIP in a subsequent

Regulations for Prevention of Significant
Deterioration of Air Quality (40 CFR 52.21) Between
U.S. EPA and MG,” executed November 22, 1993;
“Agreement for Delegation of Authority of the
Regulations for Prevention of Significant
Deterioration of Air Quality (40 CFR 52.21) Between
U.S. EPA and Pima County Air Quality Control
District,” executed April 14, 1994.

28 For PM—-10 and GHGs, ADEQ implements the
Federal PSD program in 40 CFR 52.21 pursuant to
delegation agreements executed in 1999 and 2011,
respectively. 40 CFR 52.37; “Agreement for
Delegation of Authority of the PM-10 Regulations
for Prevention of Significant Deterioration of Air
Quality (40 CFR 52.21) Between EPA and Arizona
DEQ,” executed March 12, 1999”; “U.S. EPA-
Arizona Department of Environmental Quality
Agreement for Delegation of Authority to Issue and
Modify Greenhouse Gas Prevention of Significant
Deterioration Permits Subject to 40 CFR 52.21,”
executed March 30, 2011.

29 For GHGs, Pinal County implements the
Federal PSD program in 40 CFR 52.21 pursuant to
a delegation agreement executed in 2011. 40 CFR
52.37; “U.S. EPA-Pinal County Air Quality Control
District Agreement for Delegation of Authority to
Issue and Modify Greenhouse Gas Prevention of
Significant Deterioration Permits Subject to 40 CFR
52.21,” executed August 10, 2011.

300n April 10, 2012, ADEQ submitted draft PSD
program regulations to EPA with a request for
“parallel processing” under 40 CFR part 51,
appendix V. We intend to act on this PSD submittal
expeditiously upon receipt of an official SIP
revision containing ADEQ’s fully adopted PSD
regulations.

rulemaking and to take final action on
this element of the SIP by September 30,
2012, consistent with the terms of the
consent decree entered October 20, 2011
in WildEarth Guardians v. EPA, Case
No. 3:11-cv—-00190.

Additionally, we are not proposing to
act today on those elements of the 2009
Infrastructure SIP that address the
requirements of section
110(a)(2)(D)()(II) of the Act regarding
interference with measures to protect
visibility in other states.3 EPA intends
to act on these visibility-related
elements of the 2009 Infrastructure SIP
in a subsequent rulemaking that will
address the requirements of the
Regional Haze program, under the terms
of a separate consent decree.

Finally, we are not proposing to act
today on the portion of the 2009
Infrastructure SIP that addresses
requirements respecting state boards
under CAA section 110(a)(2)(E)(ii). We
will propose action on this element in
a subsequent rulemaking.

Section 110(l) of the Act prohibits
EPA from approving any SIP revision
that would interfere with any applicable
requirement concerning attainment and
reasonable further progress (RFP) or any
other applicable requirement of the Act.
All of the elements of the 2009
Infrastructure SIP that we are proposing
to approve, as explained in the TSD,
would improve the SIP by replacing
obsolete statutes or regulations and by
updating the state and local agencies’
SIP implementation and enforcement
authorities. We propose to determine
that our approval of these elements of
the 2009 Infrastructure SIP would
comply with CAA section 110(1)
because the proposed SIP revision
would not interfere with the on-going
process for ensuring that requirements
for RFP and attainment of the NAAQS
are met, and the submitted SIP revision
clarifies and updates the SIP. Our TSD
contains a more detailed discussion of
our evaluation.

Under section 179(a) of the CAA, final
disapproval of a submittal that
addresses a requirement of part D, title
I of the CAA (CAA sections 171-193) or
is required in response to a finding of
substantial inadequacy as described in
CAA section 110(k)(5) (SIP Call) starts a
sanctions clock. The 2009 Infrastructure
SIP was not submitted to meet either of

31EPA’s action on this element of the 2009
Infrastructure SIP is not subject to the same consent
decree and settlement agreement deadlines that
apply to our action on most other elements of the
2009 Infrastructure SIP. See Consent Decree entered
October 20, 2011 in WildEarth Guardians v. EPA,
Case No. 3:11-cv—00190 (paragraph 22) and
Settlement Agreement executed November 30, 2011
in Sierra Club v. EPA, Case No. 3:10-cv—04060
(paragraph 8(a)).
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these requirements. Therefore, any
action we take to finalize the described
partial disapprovals will not trigger
mandatory sanctions under CAA section
179.

In addition, CAA section 110(c)(1)
provides that EPA must promulgate a
Federal Implementation Plan (FIP)
within two years after finding that a
State has failed to make a required
submission or disapproving a State
implementation plan submission in
whole or in part, unless EPA approves
a SIP revision correcting the
deficiencies within that two-year
period.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

This action is not a “significant
regulatory action” under the terms of
Executive Order (EO) 12866 (58 FR
51735, October 4, 1993) and is therefore
not subject to review under the EO.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., because this
proposed SIP disapproval under section
110 and subchapter I, part D of the
Clean Air Act will not in-and-of itself
create any new information collection
burdens but simply disapproves certain
State requirements for inclusion into the
SIP. Burden is defined at 5 CFR
1320.3(b).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. For
purposes of assessing the impacts of
today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s proposed rule on

small entities, I certify that this action
will not have a significant impact on a
substantial number of small entities.
This rule does not impose any
requirements or create impacts on small
entities. This proposed SIP disapproval
under section 110 and subchapter I, part
D of the Clean Air Act will not in-and-
of itself create any new requirements
but simply disapproves certain State
requirements for inclusion into the SIP.
Accordingly, it affords no opportunity
for EPA to fashion for small entities less
burdensome compliance or reporting
requirements or timetables or
exemptions from all or part of the rule.
The fact that the Clean Air Act
prescribes that various consequences
(e.g., higher offset requirements) may or
will flow from this disapproval does not
mean that EPA either can or must
conduct a regulatory flexibility analysis
for this action. Therefore, this action
will not have a significant economic
impact on a substantial number of small
entities.

We continue to be interested in the
potential impacts of this proposed rule
on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
IT of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531-
1538 for State, local, or tribal
governments or the private sector.” EPA
has determined that the proposed
disapproval action does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This action proposes to
disapprove pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

E. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of

power and responsibilities among the
various levels of government.”

This action does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely disapproves certain State
requirements for inclusion into the SIP
and does not alter the relationship or
the distribution of power and
responsibilities established in the Clean
Air Act. Thus, Executive Order 13132
does not apply to this action.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000), because the SIP EPA is proposing
to disapprove would not apply in Indian
country located in the state, and EPA
notes that it will not impose substantial
direct costs on tribal governments or
preempt tribal law. Thus, Executive
Order 13175 does not apply to this
action.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets EO 13045 (62 FR
19885, April 23, 1997) as applying only
to those regulatory actions that concern
health or safety risks, such that the
analysis required under section 5-501 of
the EO has the potential to influence the
regulation. This action is not subject to
EO 13045 because it is not an
economically significant regulatory
action based on health or safety risks
subject to Executive Order 13045 (62 FR
19885, April 23, 1997). This proposed
SIP disapproval under section 110 and
subchapter I, part D of the Clean Air Act
will not in-and-of itself create any new
regulations but simply disapproves
certain State requirements for inclusion
into the SIP.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This proposed rule is not subject to
Executive Order 13211 (66 FR 28355,
May 22, 2001) because it is not a
significant regulatory action under
Executive Order 12866.

L. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law
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104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

The EPA believes that this action is
not subject to requirements of Section
12(d) of NTTAA because application of
those requirements would be
inconsistent with the Clean Air Act.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Population

Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
rulemaking.

List of Subjects in 40 CFR Part 52

Air pollution control, Environmental
protection, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: June 15, 2012.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2012—-15732 Filed 6—-26-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2012-0470; FRL-9692-4]

Revisions to the Arizona State
Implementation Plan, Arizona
Department of Environmental Quality,
Maricopa County Air Quality
Department, and Pima County
Department of Environmental Quality

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Arizona Department of
Environmental Quality (ADEQ),
Maricopa County Air Quality
Department (MCAQD), and Pima
County Department of Environmental
Quality (PCDEQ) portions of the
Arizona State Implementation Plan (SIP)
that EPA expects to be submitted by
ADEQ. These revisions concern
regulations that require monitoring and
reporting of volatile organic compounds
(VOCQ), oxides of nitrogen (NOx), and
particulate matter (PM) emissions from
stationary sources. This proposed
approval is based upon proposed
regulations submitted by ADEQ and an
accompanying request that EPA proceed
with SIP review while the State and
local agencies complete their public
review and agency adoption processes.
EPA will not take final action on these
regulations until ADEQ submits the
final adopted versions to EPA as a
revision to the Arizona SIP. Final EPA
approval of the regulations and
incorporation of them into the Arizona
SIP would make them federally
enforceable under the Clean Air Act
(CAA). We are taking comments on this
proposal and plan to follow with a final
action.

DATES: Any comments must arrive by
July 27, 2012.

ADDRESSES: Submit comments,
identified by docket number EPA-R09-
OAR-2012-0470, by one of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. Email: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information

provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or email.
www.regulations.gov is an ‘“‘anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send email
directly to EPA, your email address will
be automatically captured and included
as part of the public comment. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.

Docket: Generally, documents in the
docket for this action are available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California. While all documents in the
docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Rynda Kay, EPA Region IX, (415) 947—
4118, Kay.Rynda@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

Table of Contents

I. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?
C. What is the purpose of the submitted
rules?
II. EPA’s Evaluation and Proposed Action
A. How is EPA evaluating the rules?
B. Do the rules meet the evaluation
criteria?
C. Public Comment and Proposed Action
III. Statutory and Executive Order Reviews

1. The State’s Submittal
A. What rules did the State submit?

By letter dated June 1, 2012, ADEQ
submitted to EPA on behalf of ADEQ,
MCAQD, and PCDEQ, unofficial copies
of several rules and statutes, with a
request for approval of these provisions
into the SIP by parallel processing.* See

1Under EPA’s “parallel processing” procedure,
EPA proposes rulemaking action concurrently with
the State’s proposed rulemaking. If the State’s
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June 1, 2012 letter to Jared Blumenfeld,
Regional Administrator, EPA Region 9,
from Eric Massey, Director, Air Quality,

ADEQ. Table 1 lists the five rules
addressed by this proposal.

TABLE 1—RULES SUBMITTED BY ARIZONA FOR PARALLEL PROCESSING

Local agency

Rule No.

Rule title

18-2-313
18-2-327
100, Section 500 .
17.12.040
17.24.040

Existing Source Emission Monitoring.
Annual Emissions Inventory Questionnaire.
Monitoring and Records.

Reporting Requirements.

Reporting for Compliance Evaluations.

The above rules have been adopted
locally but have not been adopted
specifically for purposes of approval
into the federally enforceable SIP under
CAA section 110. ADEQ has requested
that MCAQD and PCDEQ adopt these
regulations following public process for
purposes of SIP approval and thereafter
submit the rules to ADEQ for transmittal
to EPA as SIP revisions. Concurrent
with these county processes, ADEQ
anticipates that it will schedule a public
hearing in July 2012 on its proposal to
submit these rules to EPA for
incorporation into the SIP, and intends
to submit the final SIP revision to EPA
by late August 2012. We note that
because the state and county rulemaking
processes here are solely for purposes of
adopting these regulations as SIP
revisions under CAA section 110 and
not for purposes of revising any of the
regulations, we do not expect any
substantive changes between the
proposed and final submittals. Final
approval of these rules, however, is
contingent upon EPA’s receipt of fully
adopted rules that satisfy state and local
procedural requirements for SIP
submittals.

B. Are there other versions of these
rules?

There are no SIP-approved versions of
ADEQ Rule 18-2-327 or PCDEQ Rule
17.24.040. We approved an earlier
version of ADEQ Rule 9-3-313 into the
SIP on April 23, 1982 (47 FR 17483).
The submitted rule ADEQ Rule 18—-2—
313 will replace the SIP rule ADEQ Rule
9-3-313. We approved an earlier
version of MCAQD Rule 100, Section
504 into the SIP on February 10, 2005
(70 FR 7038). The submitted rule
MCAQD Rule 100, Section 500 will
replace SIP rule MCAQD Rule 100,
Section 504. We approved an earlier
version of PCDEQ Rule 622 into the SIP
on April 16, 1982 (47 FR 16328). The
submitted rule PCDEQ Rule 17.12.040

proposed rule is changed, EPA will evaluate that
subsequent change and may publish another notice
of proposed rulemaking. If no significant change is

will replace the SIP rule PCDEQ Rule
622.

C. What is the purpose of the submitted
rules?

VOCs help produce ground-level
ozone and smog, which harm human
health and the environment. NOx helps
produce ground-level ozone, smog and
particulate matter, which harm human
health and the environment. PM
contributes to effects that are harmful to
human health and the environment,
including premature mortality,
aggravation of respiratory and
cardiovascular disease, decreased lung
function, visibility impairment, and
damage to vegetation and ecosystems.
Section 110(a) of the CAA requires
States to submit regulations that control
VOC, NOx, and PM emissions.

ADEQ Rule 18-2-313 establishes
requirements for continuous emissions
monitoring systems at certain fossil-fuel
fired steam generators, sulfuric acid
plants, nitric acid plants, and fluid bed
catalytic cracking unit catalysts
regenerators at petroleum refineries, if
subject to an emission standard. ADEQ
Rule 18-2-327 requires that every
source subject to a permit complete and
submit an annual emissions inventory
questionnaire. PCDEQ Rule 17.12.040
establishes reporting requirements for
emissions that exceed levels allowed
under applicable regulations. PCDEQ
Rule 17.24.040 requires a source to
provide to the Control Officer all
records and documentation needed to
determine compliance or
noncompliance with a regulation. The
purpose of revising MCAQD Rule 100,
Section 500 was to add recordkeeping
and add/revise emission reporting
requirements. EPA’s technical support
documents (TSDs) have more
information about these rules.

made, EPA will publish a final rulemaking on the

rule after responding to any submitted comments.
Final rulemaking action by EPA will occur only

II. EPA’s Evaluation and Proposed
Action

A. How is EPA evaluating the rules?

Generally, SIP rules must be
enforceable (see section 110(a) of the
Act) and must not relax existing
requirements (see sections 110(l) and
193). Guidance and policy documents
that we use to evaluate enforceability
requirements consistently include the
following:

1. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and
Deviations,” EPA, May 25, 1988
(the Bluebook).

2. “Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies,” EPA Region 9,
August 21, 2001 (the Little
Bluebook).

3. “Requirements for Preparation,
Adoption, and Submittal of
Implementation Plans”, U.S. EPA,
40 CFR part 51.

4. State Implementation Plans; General
Preamble for the Implementation of
Title I of the Clean Air Act
Amendments of 1990, 57 FR 13498,
(April 16, 1992) (“General
Preamble”).

B. Do the rules meet the evaluation
criteria?

We believe these rules are consistent
with the applicable requirements and
guidance regarding enforceability and
SIP relaxations. The TSDs have more
information on our evaluation.

C. Public Comment and Proposed
Action

Because EPA believes the submitted
rules fulfill all applicable CAA
requirements, we are proposing to fully
approve them under section 110(k)(3) of
the Act. We will accept comments from
the public on this proposal for the next
30 days. Unless we receive convincing
new information during the comment
period or ADEQ does not submit the

after the rule has been fully adopted by Arizona and
submitted formally to EPA for incorporation into
the SIP. See 40 CFR part 51, appendix V.
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adopted SIP revisions as expected, we
intend to publish a final approval action
that will incorporate these rules into the
federally enforceable SIP.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this proposed action
merely proposes to approve State law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by State law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed action does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,

November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: June 15, 2012.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2012-15731 Filed 6—26-12; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 239

[Docket No. FRA-2011-0062, Notice No. 1;
2130-AC33]

Passenger Train Emergency
Preparedness

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: FRA is proposing to revise its
regulations for passenger train
emergency preparedness. These
proposed revisions would: ensure that
railroad personnel who communicate
and coordinate with first responders
during emergency situations receive
initial and periodic training and are
subject to operational (efficiency) tests
and inspections; clarify that railroads
must develop procedures in their
emergency preparedness plans (e-prep
plans) addressing the safe evacuation of
passengers with disabilities during
emergency situations; limit the need for
FRA to formally approve purely
administrative changes to approved e-
prep plans; specify new operational
(efficiency) testing and inspection
requirements for both operating and
non-operating employees; and remove
as unnecessary the section on the
preemptive effect of the regulations.
DATES: Comments: Written comments
must be received by August 27, 2012.
Comments received after that date will
be considered to the extent possible
without incurring additional expense or
delay.

Hearing: FRA anticipates being able to
resolve this rulemaking without a
public, oral hearing. However, if FRA
receives a specific request for a public,
oral hearing prior to July 27, 2012, one
will be scheduled and FRA will publish
a supplemental notice in the Federal
Register to inform interested parties of
the date, time, and location of any such
hearing.

ADDRESSES: Comments: Comments
related to Docket No. FRA-2011-0062,
Notice No. 1, may be submitted by any
of the following methods:

e Web site: The Federal eRulemaking
Portal, www.regulations.gov. Follow the
Web site’s online instructions for
submitting comments.

e Fax:202-493-2251.

¢ Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue SE., Room W12-
140, Washington, DC 20590.

e Hand Delivery: Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., Room W12-140 on the
Ground level of the West Building,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Instructions: All submissions must
include the agency name, docket name
and docket number or Regulatory
Identification Number (RIN) for this
rulemaking (2130—AC33). Note that all
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided. Please
see the Privacy Act heading in the
SUPPLEMENTARY INFORMATION section of
this document for Privacy Act
information related to any submitted
comments or materials.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov at any time or visit
the Docket Management Facility, U.S.
Department of Transportation, 1200
New Jersey Avenue SE., Room W12-140
on the Ground level of the West
Building, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Daniel Knote, Staff Director, Passenger
Rail Division, U.S. Department of
Transportation, Federal Railroad
Administration, Office of Railroad
Safety, Mail Stop 25, West Building 3rd
Floor, 1200 New Jersey Avenue SE.,
Washington, DC 20590 (telephone: 202—
493-6350); or Brian Roberts, Trial
Attorney, U.S. Department of
Transportation, Federal Railroad
Administration, Office of Chief Counsel,
Mail Stop 10, West Building 3rd Floor,
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1200 New Jersey Avenue SE.,
Washington, DC 20590 (telephone: 202—
493-6056).

SUPPLEMENTARY INFORMATION:

Table of Contents for Supplementary
Information

I. Executive Summary
II. Background
A. 1998 Passenger Train Emergency
Preparedness Final Rule
B. 2008 Passenger Train Emergency
Systems (PTES I) Final Rule
C. 2012 Passenger Train Emergency
Systems (PTES II) NPRM
D. The Need for Revisions to Passenger
Train Emergency Preparedness
Regulations
E. RSAC Overview
F. Passenger Safety Working Group
G. General Passenger Safety Task Force
III. Section-by-Section Analysis
IV. Regulatory Impact and Notices
A. Executive Orders 12866 and 13563 and
DOT Regulatory Policies and Procedures
B. Regulatory Flexibility Act and Executive
Order 13272; Initial Regulatory
Flexibility Assessment
C. Paperwork Reduction Act
D. Federalism Implications
E. International Trade Impact Assessment
F. Environmental Impact
G. Unfunded Mandates Reform Act of 1995
H. Energy Impact
I. Privacy Act

I. Executive Summary

FRA is issuing this NPRM to revise
FRA'’s passenger train emergency
preparedness regulations. This NPRM is
intended to clarify certain requirements
and address issues that have arisen
since the regulations were issued in
May 1998. This NPRM is based on
language developed by the General
Passenger Safety Task Force (Task
Force), a subgroup of the Railroad Safety
Advisory Committee (RSAC), to resolve
four main issues involving the
regulations. The Task Force developed
recommendations principally to: (1)
Ensure that railroad personnel who
communicate and coordinate with first
responders during emergency situations
receive initial and periodic training and
are subject to operational (efficiency)
tests and inspections under part 239; (2)
clarify that railroads must develop
procedures in their e-prep plans
addressing the safe evacuation of
passengers with disabilities during an
emergency situation; (3) limit the need
for FRA to formally approve purely
administrative changes to approved e-
prep plans; and (4) specify new
operational (efficiency) testing and
inspection requirements for both
operating and non-operating employees
for railroads covered by part 239. The
recommendations developed by the
Task Force were approved by the full

RSAQC, and they form the basis of this
NPRM.

Among the NPRM’s main proposals,
the rule would:

o Clarify the types of railroad
personnel who are required to be
trained or be subjected to operational
(efficiency) testing and inspections
under part 239. This would include
railroad personnel who directly
coordinate with emergency responders;

o Clarify that operational (efficiency)
testing under part 239 can be conducted
under and considered part of the
railroad’s efficiency testing program
under 49 CFR part 217;

o Allow purely administrative
changes to railroad e-prep plans to be
excluded from the formal review and
approval process required for more
substantive amendments to e-prep plans
under part 239;

o (Clarify that railroads must include
procedures in their e-prep plans
addressing the safe evacuation of
persons with disabilities during
emergency situations as well as full-
scale simulations of emergency
situations; and

e Remove as unnecessary the section
on the preemptive effect of the
regulations.

In analyzing the economic impacts of
this proposed rule, FRA found that
proposed regulatory changes would
enhance the emergency planning
process currently in place in part 239.
FRA has quantified the costs associated
with this NPRM. Any additional costs
associated with amending part 239
would be mostly related to the inclusion
of additional personnel in the testing
and training programs required by part
239. Railroads would see reduced
burdens in the filing and approval
process of e-prep plans with non-
substantive changes. The industry,
however, would be subject to additional
burden from minor new requirements
for the submission of e-prep plans to
make the review and approval of e-prep
plans more efficient. Total costs over the
next 10 years are estimated to be
$1,049,308 (or present value of $734,922
when discounted at 7 percent).

FRA has analyzed the benefits
associated with this rule. Benefits
would accrue from the increased
likelihood that the passenger railroads
would handle external communications
more efficiently, expediting the arrival
of emergency responders to the accident
scene, and from the ability of the
railroad personnel to minimize health
and safety risks through improved
internal and external communications.
FRA utilized a break-even analysis to
quantify the minimum safety benefits
necessary for the proposed rule to be

cost-effective, considering the estimated
quantified costs. The break-even point
was found to be a reduction in severity
of 3.84 injuries from Abbreviated Injury
Scale (AIS) level 2 to AIS level 1. Safety
benefits are estimated to total
$1,091,200 when four injuries have their
severity mitigated from AIS 2 to AIS 1.
Total discounted benefits are estimated
to be $735,757 (PV 7 percent). The
benefits for this proposed rule would
exceed the estimated costs when four
injuries are prevented from increasing
in severity from an AIS 1 to an AIS 2.
FRA believes the proposed changes in
this rulemaking will more than exceed
the break-even estimate.

II. Background

A. 1998 Passenger Train Emergency
Preparedness Final Rule

On May 4, 1998, FRA published a
final rule on passenger train emergency
preparedness that was codified at 49
CFR part 239. See 63 FR 24629 (May 4,
1998). The rule addresses passenger
train emergencies of various kinds,
including security situations, and sets
minimum Federal safety standards for
the preparation, adoption, and
implementation of e-prep plans by
railroads connected with the operation
of passenger trains. The existing rule
requires e-prep plans to include
elements such as communication,
employee training and qualification,
joint operations, tunnel safety, liaison
with emergency responders, on-board
emergency equipment, and passenger
safety information. Under the
requirements of the rule, each affected
railroad is required to instruct its
employees on the applicable provisions
of its plan. In addition, the plan adopted
by each railroad is subject to formal
review and approval by FRA. The rule
also requires each railroad operating
passenger train service to conduct
emergency simulations to determine its
capability to execute the e-prep plan
under the variety of emergency
scenarios that could reasonably be
expected to occur.

In promulgating the rule, FRA also
established specific requirements for
passenger train emergency systems.
Among these are requirements that all
emergency window exits and windows
intended for rescue access by emergency
responders be marked accordingly and
that instructions be provided for their
use. In addition, FRA established
requirements that all door exits
intended for egress be lighted or
marked, all door exits intended for
rescue access by emergency responders
be marked, and that instructions be
provided for their use.
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B. 2008 Passenger Train Emergency
Systems (PTES I) Final Rule

In 2008, FRA revisited requirements
for emergency systems on passenger
trains by enhancing existing
requirements for emergency window
exits and establishing new requirements
for rescue access windows used by
emergency responders to evacuate
passengers. See 73 FR 6369 (February 1,
2008). While this final rule did not
make any changes to the passenger train
emergency preparedness regulations,
the rule expanded existing requirements
that were previously only applicable to
passenger trains operating at speeds in
excess of 125 mph but not exceeding
150 mph (Tier II passenger trains) to
passenger trains operating at speeds not
exceeding 125 mph (Tier I passenger
trains), see § 238.5. Specifically, Tier I
passenger trains were required to be
equipped with public address and
intercom systems for emergency
communication, as well as provide
emergency roof access for use by
emergency responders. FRA applied
certain requirements to both existing
and new passenger equipment, while
other requirements applied only to new
passenger equipment.

C. 2012 Passenger Train Emergency
Systems (PTES 1I) NPRM

On January 3, 2012, FRA published an
NPRM proposing to enhance existing
requirements as well as create new
requirements for passenger train
emergency systems. See 77 FR 154
(January 3, 2012). The NPRM proposes
to add emergency passage requirements
for interior vestibule doors as well as
enhance emergency egress and rescue
access signage requirements. The NPRM
also proposes requirements for low-
location emergency exit path markings,
the creation of minimum emergency
lighting standards for existing passenger
cars, and enhancements to existing
requirements for the survivability of
emergency lighting systems in new
passenger cars.

Additionally, the NPRM proposes
changes to FRA’s passenger train
emergency preparedness regulations in
part 239. These changes include
clarifying existing requirements for
participation in debriefing and critique
sessions following both passenger train
emergency situations and full-scale
simulations. Under the current
regulation, a debriefing and critique
session is required after each passenger
train emergency situation or full-scale
simulation to determine the
effectiveness of the railroad’s e-prep
plan. See § 239.105. The railroad is then
required to improve or amend its plan,

or both, in accordance with the
information gathered from the session.
Language proposed in the PTES II
NPRM clarifies that, to the extent
practicable, all on-board personnel,
control center personnel, and any other
employee involved in the emergency
situation or full-scale simulation shall
participate in the debriefing and critique
session. The proposed rule would also
clarify that employees be provided
flexibility to participate in the debrief
and critique sessions through a variety
of different methods.

D. The Need for Revisions to Passenger
Train Emergency Preparedness
Regulations

Among FRA’s reasons for initiating
this rulemaking, FRA learned that there
was confusion regarding certain
requirements within FRA’s passenger
train emergency preparedness
regulations. For example, FRA learned
that some passenger railroads were
confused as to which types of railroad
personnel were required to be trained or
be subjected to operational (efficiency)
testing and inspections under part 239.
These railroads were unclear whether
part 239 required certain railroad
personnel who directly coordinate with
emergency responders and other outside
organizations during emergency
situations to be trained or be subjected
to operational (efficiency) testing and
inspections. As a result, FRA believes
that it is necessary to clarify the
regulatory language in part 239 to
ensure that railroad personnel who
directly coordinate with emergency
responders actually receive the proper
training and are subject to operational
(efficiency) testing and inspections. FRA
also learned that many railroads were
unclear whether operational (efficiency)
testing under part 239 could be
considered for purposes of the railroad’s
efficiency testing program required
under 49 CFR part 217.

In addition, as a result of FRA’s
experience in reviewing and approving
passenger railroads’ e-prep plans that
are updated periodically, FRA realized
that a number of the changes were
purely administrative in nature. While
part 239 currently subjects all changes
to an e-prep plan to a formal review and
approval process, FRA believes that
such purely administrative changes
should be excluded from the process so
that the agency can focus its resources
on more substantive matters.

Finally, FRA believed it was
necessary to clarify part 239 to address
the requirements of Executive Order
13347. 69 FR 44573 (July 26, 2004).
Executive Order 13347 requires, among
other things, that Federal agencies

encourage State, local, and tribal
governments, private organizations, and
individuals to consider in their
emergency preparedness planning the
unique needs of individuals with
disabilities whom they serve. While
under part 239 the unique needs of
passengers with disabilities must
already be considered in the railroads’
e-prep plans, the NPRM would clarify
the railroads’ responsibilities.

E. RSAC Overview

In March 1996, FRA established
RSAC as a forum for collaborative
rulemaking and program development.
RSAC includes representatives from all
of the agency’s major stakeholder
groups, including railroads, labor
organizations, suppliers and
manufacturers, and other interested
parties. A list of member groups follows:

e American Association of Private
Railroad Car Owners (AAPRCO);

e American Association of State
Highway and Transportation Officials
(AASHTO);

e American Chemistry Council;

e American Petroleum Institute;

e American Public Transportation
Association (APTA);

e American Short Line and Regional
Railroad Association (ASLRRA);

e American Train Dispatchers
Association (ATDA);

e Association of American Railroads
(AAR);

e Association of Railway Museums;

e Association of State Rail Safety
Managers (ASRSM);

e Brotherhood of Locomotive
Engineers and Trainmen (BLET);

e Brotherhood of Maintenance of Way
Employees Division (BMWED);

e Brotherhood of Railroad Signalmen
(BRS);

e Chlorine Institute;

e Federal Transit Administration
(FTA);*

e Fertilizer Institute;

¢ High Speed Ground Transportation
Association;

¢ Institute of Makers of Explosives;

e International Association of
Machinists and Aerospace Workers;

e International Brotherhood of
Electrical Workers;

e Labor Council for Latin American
Advancement;*

¢ League of Railway Industry
Women;*

e National Association of Railroad
Passengers (NARP);

¢ National Association of Railway
Business Women;*

e National Conference of Firemen &
Oilers;

e National Railroad Construction and
Maintenance Association (NRCMA);
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¢ National Railroad Passenger
Corporation (Amtrak);

e National Transportation Safety
Board (NTSB);*

¢ Railway Supply Institute (RSI);

e Safe Travel America (STA);

e Secretaria de Comunicaciones y
Transporte;*

e Sheet Metal Workers International
Association (SMWIA);

e Tourist Railway Association, Inc.;

e Transport Canada;*

e Transport Workers Union of
America (TWU);

e Transportation Communications
International Union/BRC (TCIU/BRC);

e Transportation Security
Administration (TSA);* and

e United Transportation Union
(uru).

*Indicates associate, non-voting
membership.

When appropriate, FRA assigns a task
to RSAC, and after consideration and
debate, RSAC may accept or reject the
task. If the task is accepted, RSAC
establishes a working group that
possesses the appropriate expertise and
representation of interests to develop
recommendations to FRA for action on
the task. These recommendations are
developed by consensus. A working
group may establish one or more task
forces to develop facts and options on
a particular aspect of a given task. The
individual task force then provides that
information to the working group for
consideration. When a working group
comes to unanimous consensus on
recommendations for action, the
package is presented to the full RSAC
for a vote. If the proposal is accepted by
a simple majority of RSAC, the proposal
is formally recommended to FRA. FRA
then determines what action to take on
the recommendation. Because FRA staff
members play an active role at the
working group level in discussing the
issues and options and in drafting the
language of the consensus proposal,
FRA is often favorably inclined toward
the RSAC recommendation. However,
FRA is in no way bound to follow the
recommendation, and the agency
exercises its independent judgment on
whether the recommended rule achieves
the agency’s regulatory goal, is soundly
supported, and is in accordance with
policy and legal requirements. Often,
FRA varies in some respects from the
RSAC recommendation in developing
the actual regulatory proposal or final
rule. Any such variations would be
noted and explained in the rulemaking
document issued by FRA. However, to
the maximum extent practicable, FRA
utilizes RSAC to provide consensus
recommendations with respect to both
proposed and final agency action. If

RSAC is unable to reach consensus on

a recommendation for action, the task is
withdrawn and FRA determines the best
course of action.

F. Passenger Safety Working Group

The RSAC established the Passenger
Safety Working Group (Working Group)
to handle the task of reviewing
passenger equipment safety needs and
programs and recommending
consideration of specific actions that
could be useful in advancing the safety
of rail passenger service and develop
recommendations for the full RSAC to
consider. Members of the Working
Group, in addition to FRA, include the
following:

e AAR, including members from
BNSF Railway Company (BNSF), CSX
Transportation, Inc. (CSXT), and Union
Pacific Railroad Company (UP);

o AAPRCO;

e AASHTO;

e Amtrak;

e APTA, including members from
Bombardier, Inc., Herzog Transit
Services, Inc., Interfleet Technology,
Inc. (Interfleet, formerly LDK
Engineering, Inc.), Long Island Rail
Road (LIRR), Maryland Transit
Administration (MTA), Metro-North
Commuter Railroad Company (Metro-
North), Northeast Illinois Regional
Commuter Railroad Corporation,
Southern California Regional Rail
Authority (Metrolink), and Southeastern
Pennsylvania Transportation Authority
(SEPTA);

e ASLRRA;

BLET;
BRS;
FTA;
NARP;
NTSB;
RS
SMWIA;
STA;
TCIU/BRC;
TSA;
TWU; and
UTU.

In 2007, the Working Group tasked
the Task Force (General Passenger
Safety Task Force) to resolve four issues
involving FRA’s regulations related to
passenger train emergency
preparedness. The issues taken up by
the Task Force were: (1) Ensure that
railroad personnel who communicate
and coordinate with first responders
during emergency situations receive
initial and periodic training and are
subject to operational (efficiency) tests
and inspections under part 239; (2)
clarify that railroads must develop
procedures in their e-prep plans
addressing the safe evacuation of
passengers with disabilities during an

emergency situation; (3) limit the need
for FRA to formally approve purely
administrative changes to approved e-
prep plans and update FRA
headquarters’ address; and (4) specify
new operational (efficiency) testing and
inspection requirements for both
operating and non-operating employees
for railroads covered by part 239.

While the Task Force was initially
charged with updating FRA
headquarters’ address as it appeared in
various regulations found in part 239,
FRA has already amended its
regulations to update the address of the
physical headquarters of FRA and the
U.S. Department of Transportation in
Washington, DC. See 74 FR 25169 (May
27, 2009).

G. General Passenger Safety Task Force

Members of the Task Force include
representatives from various
organizations that are part of the larger
Working Group. Members of the Task
Force, in addition to FRA, include the
following:

e AAR, including members from
BNSF, CSXT, Norfolk Southern Railway
Co., and UP;

e AASHTO;

e Amtrak;

e APTA, including members from
Alaska Railroad Corporation, Peninsula
Corridor Joint Powers Board (Caltrain),
LIRR, Massachusetts Bay Commuter
Railroad Company, Metro-North, MTA,
New Jersey Transit Corporation, New
Mexico Rail Runner Express, Port
Authority Trans-Hudson, SEPTA,
Metrolink, and Utah Transit Authority;

e ASLRRA;

o ATDA;

e BLET;

o FTA;

¢ NARP;

¢ NRCMA;

e NTSB;

Transport Canada; and

e UTU.

The full Task Force met together on
the following dates and in the following
locations to discuss the four e-prep-
related issues charged to the Task Force:

e July 18-19, 2007, in Chicago, IL;

e December 12-13, 2007, in Ft.
Lauderdale, FL;

e April 23-24, 2008, in San Diego,
CA; and

e December 3, 2008, in Cambridge,
MA.

Staff from the Volpe Center attended
all of the meetings and contributed to
the technical discussions through their
comments and presentations. To aid the
Task Force in its delegated task, FRA’s
Office of Chief Counsel drafted
regulatory text for discussion purposes.
Task Force members made changes to
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this draft text. Minutes of each of these
Task Force meetings are part of the
docket in this proceeding and are
available for public inspection. The
Task Force reached consensus on all
four assigned tasks and adopted the
draft text created from its meetings as a
recommendation to the Working Group
on December 4, 2008.

FRA'’s Office of Chief Counsel revised
the Task Force’s recommendation to
conform to technical drafting guidelines
and to clarify the intent of the
recommendation. On June 8, 2009, the
Task Force presented both its initial
consensus language as well as the
consensus language revised by FRA’s
Office of Chief Counsel to the Working
Group. The Working Group approved
the Task Force’s initial and revised
consensus language at its June 8, 2009
meeting in Washington, DC. The
consensus language was then presented
before the full RSAC on June 25, 2009,
where it was approved by unanimous
vote. Thus, the Working Group’s
recommendation was adopted by the
full RSAC as a recommendation to FRA.

While RSAC’s recommendation has
provided a strong basis for this
proposed rule, FRA has varied from the
recommendation principally in one
substantive way: FRA has declined to
adopt the RSAC’s recommendation to
add language to § 239.101(a)(2)(ii) that
would require control center and ERCC
personnel to receive initial and periodic
training only on those portions of the
railroad’s e-prep plan that relate to their
specific duties under the plan. FRA
explains this decision, below. FRA has
also made minor changes for purposes
of clarity and formatting in the Federal
Register, but these changes are not
intended to affect the RSAC’s consensus
recommendation.

III. Section-by-Section Analysis
Subpart A—General

Section 239.5 Preemptive Effect

FRA is proposing to remove this
section on the preemptive effect of the
regulations. FRA believes that this
section is unnecessary because it is
duplicative of statutory law at 49 U.S.C.
20106 and case law, which sufficiently
address the preemptive scope of FRA’s
regulations.

Section 239.7 Definitions

FRA is proposing that this section be
amended to add a definition for the new
term ‘‘emergency response
communications center”’ (ERCC) to
mean a central location designated by a
railroad with responsibility for
establishing, coordinating, or
maintaining communication with

emergency responders, representatives
of adjacent modes of transportation, and
appropriate railroad officials during a
passenger train emergency. The ERCC
may be part of the railroad’s “control
center.” The RSAC recommended that
such a definition be added to this
section, and FRA agrees with the
RSAC’s recommendation for the reasons
stated below.

Currently, the requirements of part
239 do not specifically apply to ERCC
personnel but rather to personnel in a
control center, i.e., a central location on
a railroad with responsibility for
directing the safe movement of trains.
The individuals working in these train
dispatch centers are subject to
emergency preparedness plan training
and operational (efficiency) tests and
inspections. See 49 CFR 239.101.
However, only requiring control center
personnel to receive training on a
railroad’s emergency preparedness plan
may be problematic because in many
railroads’ operational structures train
dispatchers only notify internal railroad
officials about an emergency situation
and provide block protection for the
affected train(s) or equipment involved
in the incident. While an ERCC can be
part of a railroad’s dispatch center, most
railroads maintain a separate center
within their organizational structure
that establishes and maintains
communications with emergency first
responders, adjacent modes of
transportation, and appropriate railroad
officials. In addition, ERCCs assist in
coordinating the actual emergency
response with first responders.

This NPRM proposes to define ERCCs,
which provide vital services during an
emergency situation, and include the
definition in various provisions of part
239 that address training, testing, and
inspection requirements. By including
this definition in the existing regulation,
FRA can expressly require that ERCC
personnel, who directly interact with
emergency first responders, receive the
proper training, testing, and oversight
under the regulation to appropriately
prepare for and respond to an
emergency situation.

The definition of ERCC recommended
by the RSAC and that FRA is proposing
in this rulemaking provides the
railroads with maximum flexibility in
designating what centers or groups of
individuals within the railroad’s
organizational structure qualify as
ERCCs and are responsible for
communicating with the emergency first
responders and other outside entities
during an emergency situation on the
railroad. With this flexibility, each
affected railroad can ensure that the
correct center or group of individuals

within the railroad’s organizational
structure receives training on the
railroad’s e-prep plan, and that the
center or group of individuals is subject
to operational (efficiency) tests and
inspections regardless of how the center
or group of individuals is organized
within the railroad.

Subpart B—Specific Requirements

Section 239.101 Emergency
Preparedness Plan

Each railroad subject to the regulation
is required to establish an e-prep plan
under this section that is designed to
safely manage emergencies and
minimize subsequent trauma and injury
to passengers and on-board personnel.
FRA is proposing to revise this section
in several different ways. Additional
language is being proposed to the
following paragraphs of this section:
paragraphs (a)(1)(ii), and (a)(2)(ii)
through (v). Conversely, this NPRM
proposes to remove language from
paragraph (a)(2)(ii). Finally, FRA is
proposing to create an entire new
paragraph (a)(8). Each proposed change
to this section is addressed below by
paragraph.

Paragraph (a)(1)(ii). As currently
written, paragraph (a)(1) requires
railroad control center or dispatch
personnel to notify outside emergency
responders, adjacent rail modes of
transportation, and appropriate railroad
officials when a passenger train
emergency has occurred. However, a
number of railroads have found it
inefficient to use the control center or
railroad dispatcher to perform these
duties during an emergency situation
because the personnel are likely
providing block protection for the
incident as well as performing their
usual dispatching duties for other parts
of the railroad unaffected by the
emergency event. Instead, many
railroads currently maintain in their
organizational structure a separate
center or desk within, or even
completely separate from, the railroad
dispatch center that establishes and
maintains communications with
internal and external organizations
during a railroad emergency. See the
discussion in § 239.7, above.

Consequently, FRA is proposing to
add specific language to this paragraph
that would provide for ERCCs to notify
outside emergency responders, adjacent
rail modes of transportation, and
appropriate railroad officials, when an
emergency occurs under the passenger
railroad’s e-prep plan. Without this
proposed language, the regulation
would continue to place these
responsibilities specifically on control
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center personnel working in the railroad
dispatch office. Instead, the regulation
would now clearly recognize that
railroads have the flexibility to decide
which part of railroad operations should
handle these tasks during an emergency
situation.

Paragraph (a)(2)(ii). Similar to the
proposed change to paragraph (a)(1)(ii),
additional language is being proposed to
paragraph (a)(2)(ii) that would require
ERCC personnel to receive initial and
periodic training on appropriate courses
of action for each potential emergency
situation. Under this paragraph, initial
and periodic training is already required
for control center personnel. FRA also
proposes adding language to this
paragraph clarifying that control center
or ERCC personnel can be employees of
the railroad, as well as contractors,
subcontractors, or employees of a
contractor or subcontractor to the
railroad. FRA notes that contractors,
subcontractors, and employees of a
contactor or subcontractor to the
railroad are already subject to the
requirements of part 239 when
performing functions under this part per
the requirements of § 239.9.
Nonetheless, for clarity FRA is revising
the rule text in paragraph (a)(2)(ii) and
the text in various other paragraphs of
this part to make clear that contractors,
subcontractors, and employees of a
contractor or subcontractor are indeed
covered under the requirements of this

art.

FRA notes that RSAC reached
consensus on adding language that
would require control center and ERCC
personnel to receive initial and periodic
training only on those portions of the
railroad’s e-prep plan that relate to their
specific duties under the plan. However,
FRA believes that adding this language
could create safety concerns and
therefore declines to propose adding
such language to this paragraph in this
NPRM. Specifically, FRA is concerned
that if individuals receive only initial
and periodic training on the very
specific parts of the railroad’s e-prep
plan they are required to perform during
an emergency situation, a railroad’s
entire emergency response could be
hindered if specific individuals happen
to be absent during an actual emergency
situation. For example, if a specific
control center or ERCC employee is
required under the railroad’s e-prep
plan to notify internal railroad
personnel during an emergency
situation that an emergency situation on
the railroad has occurred, and that
employee is absent or incapacitated
during an actual emergency, then the
railroad’s emergency response may be
hindered. By ensuring that control

center and ERCC personnel receive
broader initial and periodic training on
appropriate courses of action on
potential emergency situations beyond
the individual’s specific duties under
the railroad’s e-prep plan, these
individuals will have a more holistic
view of the railroad’s emergency
response and therefore be better
prepared to respond to an emergency
situation regardless of the specific
circumstances.

FRA believes that training control
center and ERCC personnel on the
railroad’s entire e-prep plan, not just the
specific portions of the plan that relate
to their specific duties, will not add any
additional cost to the railroads because
the railroads are already providing this
broader level of training to their
employees. Many railroads provide this
holistic training on the railroad’s e-prep
plan through an informational video,
which provides useful information to
the employees on all levels of the
railroad’s emergency response.

FRA also proposes to amend
paragraphs (a)(2)(ii)(A) through (D). In
paragraph (a)(2)(ii)(A), FRA proposes to
remove the word “dispatch” before
“territory familiarization.” The Task
Force recommended that the word
“dispatch” be removed from this
subsection so that control center and
ERCC personnel who are not railroad
dispatchers would not be required to be
as familiar with a territory as
dispatchers are required to be under
current railroad operating rules. For
example, to conduct their duties
efficiently and safely, railroad
dispatchers are required to memorize
the physical characteristics of the
railroad territory over which they
control train movements. While this is
necessary for a railroad dispatcher, the
Task Force believed, and FRA agrees,
that this level of familiarity with
railroad territory is not necessary for
individuals working in a control center
or ERCC who are not railroad
dispatchers.

Therefore, FRA proposes that the
word “‘dispatch” be struck from
paragraph (a)(2)(ii)(A). Individuals
working in control centers or ERCCs
who are not also railroad dispatchers
would not be required to have complete
dispatch territory familiarization in
their capacity to assist in emergency
situations. If the proposed language is
adopted, railroads would not have to
spend resources training all control
center and ERCC personnel who are not
railroad dispatchers to be as familiar
with the railroad territory in question.
Instead, for the purposes of this
paragraph, territory familiarization
would focus on, but not be limited to:

access points for emergency responders
along the railroad’s right-of-way; special
circumstances (e.g., tunnels); parallel
operations; and other operating
conditions (e.g., elevated structures,
bridges, and electrified territory)
including areas along the railroad’s
right-of-way that are remote and known
to present challenges for emergency
personnel responding to a passenger
train emergency.

To complement the proposed
language in paragraph (a)(2)(ii)(A),
paragraph (a)(2)(ii)(B) would require
initial and periodic training for control
center and ERCC personnel on their
ability to access and retrieve
information that would aid emergency
personnel in responding to an
emergency situation. (Current paragraph
(a)(2)(ii)(B) would be redesignated as
proposed paragraph (a)(2)(ii)(C), below).
Under the proposed regulation, control
center and ERCC personnel would be
required to receive sufficient training to
be able to retrieve information to assist
emergency personnel in their emergency
response. For example, under a
railroad’s e-prep plan, a railroad
employee designated as part of an ERCC
might be required to be trained on how
to electronically retrieve a map of
railroad property, read it properly, and
identify and describe important points
of access to emergency responders.

Language is also proposed to be added
to paragraph (a)(2)(ii)(C) (redesignated
from (a)(2)(ii)(B)). This new proposed
language would require control center
and ERCC personnel to receive initial
and periodic training on the railroad’s e-
prep plan, including what protocols
govern internal communications
between these two groups when an
actual emergency situation occurs. The
language ‘““as applicable under the
plan,” would also be added to the
regulatory text to emphasize that due to
the variety of possible organizational
designs on how railroads handle
emergency responses, it is ultimately
each individual railroad’s decision on
what protocols will be followed to
govern internal communication between
control center and ERCC personnel.

Finally, a new paragraph (a)(2)(ii)(D)
is proposed. This new paragraph reflects
the Task Force’s recommendation that
initial and periodic e-prep plan training
should include the protocols for
establishing and maintaining external
communications between the railroad’s
control center or ERCC, or both, and
emergency responders. The Task Force
recommended and FRA agrees that
adding this requirement will ensure that
control center and ERCC personnel
receive initial and periodic training on
what protocols need to be followed to
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establish and maintain communications
with external organizations assisting in
the emergency response. The Task Force
and FRA believe that it is just as
important for control center and ERCC
personnel to learn the protocols for
establishing and maintaining
communications with external
organizations as for the protocols
governing internal communications
between centers being proposed in
paragraph (a)(2)(ii)(C).

FRA also realizes that if these
proposed changes to part 239’s
emergency preparedness plan
requirements are adopted, then railroads
may have to amend their e-prep plans
in order to be in compliance with the
new requirements. Therefore, FRA
intends to provide railroads sufficient
time to have their amended e-prep plans
submitted to FRA for review after the
final rule making these changes is
issued. FRA is considering lengthening
the effective date of the final rule to do
so, and invites comment on this issue.

Paragraph (a)(2)(iii). FRA is proposing
to add language to paragraph (a)(2)(iii)
that would require ERCC personnel to
be included in the initial training after
the e-prep plan is approved under
§239.201(b)(1). It is important that
ERCC personnel be included in this
training because, depending on the
organizational structure of the railroad,
the actions of ERCC personnel during an
emergency response situation may be
more pivotal to the successful
implementation of the plan than the
actions of control center personnel.
Language is also proposed to be added
to paragraph (a)(2)(iii) so that not only
would control center and ERCC
personnel who are employed by the
railroad be covered by the regulation,
but also control center and ERCC
personnel who are railroad contractors
and subcontractors as well as employees
of these contractors and subcontractors.
The proposed heading of this paragraph
reflects this change as well.

Paragraph (a)(2)(iv). Similar to the
proposed language in paragraph
(a)(2)(iii), this NPRM proposes to add
language to paragraph (a)(2)(iv) to
ensure that ERCC personnel hired after
the e-prep plan is approved by FRA
receive initial training within 90 days
after the individual’s initial date of
service with the railroad. Currently, this
paragraph expressly requires that only
on-board and control center personnel
receive initial training within 90 days
after their initial date of service with the
railroad. Depending on how a railroad
has chosen to organize its response to a
specific emergency situation, failure to
train a new ERCC employee within 90
days of starting his or her service on the

railroad could create inefficiencies in
the railroad’s response to an emergency
situation. Therefore, FRA proposes this
modification to ensure that the railroads
do not delay in providing training to
new ERCC personnel.

In addition, FRA is also proposing to
add language to paragraph (a)(2)(iv)
clarifying that not only are railroad
employees covered by the requirements
of this paragraph, but also on-board,
control center, and ERCC contractors,
subcontractors, and employees of
contractors or subcontractors. A change
to the heading of paragraph (a)(2)(iv) is
also being proposed to reflect the
proposed modification of the regulatory
text.

Paragraph (a)(2)(v). FRA is proposing
to add language to this paragraph to
clarify that railroads need to develop
testing procedures not only for
employees, but also for contractors and
subcontractors, as well as employees of
contractors and subcontractors who are
being evaluated for qualification under
the railroad’s e-prep plan. The current
regulatory text expressly requires
railroads to develop testing procedures
for railroad employees only. This
proposed language, if adopted, would
clarify that employees, as well as
contractors, subcontractors, and
employees of contractors and
subcontractors, are required to be
evaluated for qualification under the
railroad’s e-prep plan using appropriate
testing procedures. Language is also
being proposed to the heading of this
paragraph to reflect the proposed
change and to clarify that railroads need
to develop testing procedures for ERCC
personnel as well as on-board and
control center personnel.

Finally, paragraph (a)(2)(v)(A) is
proposed to be modified to require that
testing procedures developed by the
railroads accurately measure an
individual’s, rather than an individual
employee’s, knowledge of his or her
responsibilities under the railroad’s e-
prep plan. Currently, paragraph
(a)(2)(v)(A) expressly applies only to
railroad employees, and this
modification would ensure that railroad
contractors and subcontractor are
covered by the provision as well.

Paragraph (a)(8). Executive Order
13347 (“Individuals with Disabilities in
Emergency Preparedness”) requires the
Federal government to appropriately
support safety and security for
individuals with disabilities in all types
of emergency situations. 69 FR 44573
(July 26, 2004). Currently, each railroad
subject to part 239 is required to provide
for the safety of each of its passengers
in its emergency preparedness planning.
Nonetheless, FRA is proposing a new

paragraph (a)(8) that would clarify that
these railroads must include procedures
in their e-prep plans addressing the safe
evacuation of persons with disabilities
during emergency situations (and full-
scale simulations of them). FRA expects
the railroads to address the
responsibilities of on-board personnel to
carry out these specific procedures. For
example, if a train has a failure or is
involved in an incident and an
evacuation is deemed necessary, a
crewmember in the body of the train
would need to search for and identify
those passengers who cannot reasonably
be evacuated by stairs or steps.

This new paragraph would not
require a railroad to maintain any list of
train passengers, whether or not they
have a disability. However, the railroad
must have in place procedures so that
the locations of persons with disabilities
on board its trains are generally known
to the train crew, and that such persons
can be evacuated under all potential
conditions that require passenger
evacuation, including those conditions
identified under the Special
Circumstances portion of the railroad’s
e-prep plan, when applicable, as
required by paragraph (a)(4) of this
section. In this regard, the railroad must
address those situations requiring
immediate passenger evacuation with or
without the assistance of emergency
response personnel or railroad
personnel not on board its trains. At the
same time, the railroad must have a
process for notifying emergency
response personnel in an emergency
situation about the presence and general
location of persons with disabilities
when the railroad has knowledge that
such passengers are on board a train.

Section 239.105
Critique

Debriefing and

This section requires railroads
operating passenger train service to
conduct debriefing and critique sessions
after each passenger train emergency
situation or full-scale emergency
simulation to determine the
effectiveness of the railroad’s e-prep
plan. FRA is proposing to add language
to paragraph (c)(3) of this section so that
the debriefing and critique session
would be designed to determine
whether the ERCC, as well as the control
center, promptly initiated the required
notifications. In addition, FRA makes
clear that the plan’s effectiveness in the
evacuation of passengers with
disabilities must be addressed during
debrief and critique sessions.
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Subpart C—Review, Approval, and
Retention of Emergency Preparedness
Plans

Section 239.201 Emergency
Preparedness Plan; Filing and Approval

Section 239.201 specifies the process
for review and approval by FRA of each
passenger railroad’s e-prep plan. FRA is
proposing to divide paragraph (a) of this
section into paragraphs (a)(1) and (a)(2).
As proposed, paragraph (a)(1) contains
the regulatory requirements on how to
file an e-prep plan, while proposed
paragraph (a)(2) contains the
requirements on how to file an
amendment to an FRA-approved plan.
Proposed paragraph (a)(2) is then further
subdivided. Proposed paragraph (a)(2)(i)
describes what procedures a railroad
must follow when filing amendments to
its e-prep plan with FRA. Conversely,
proposed paragraph (a)(2)(ii) lists the
limited circumstances in which a
railroad could enact an amendment to
its approved e-prep plan without first
getting FRA approval of the amendment.
Finally, FRA is also proposing to add
language to paragraph (b)(3) to clarify
that FRA will not formally review the
limited number of amendments that
could be enacted without prior FRA
approval as described in proposed
paragraph (a)(2)(ii).

Specifically, FRA proposes a few
small modifications to paragraph (a)(1).
First, FRA is proposing to update the
title of the FRA official who receives a
railroad’s e-prep plan, from Associate
Administrator for Safety to Associate
Administrator for Railroad Safety/Chief
Safety Officer. Additionally, since the
time part 239 was enacted, FRA’s Office
of Safety officially became the Office of
Railroad Safety. Therefore, FRA
proposes to update the language in
proposed paragraph (a)(1) to reflect the
name change of this FRA office. The
RSAC also recommended modification
of the time period new-start passenger
railroads have to submit their e-prep
plans to FRA before commencing
passenger service. Currently, e-prep
plans must be submitted by these
passenger railroads no less than 45 days
prior to commencing passenger
operations. Consistent with this
recommendation, FRA proposes that
such railroads must submit their plans
to FRA no less than 60 days prior to
commencing passenger operations. This
proposed change would provide FRA
safety officials more time to review a
railroad’s e-prep plan, identify any
safety concerns, and notify the railroad
of any such concerns so that changes to
the plan could be made before actual
passenger operations commence. FRA
notes that the original filing deadline for

passenger railroads in operation around
the time part 239 went into effect was
not more than 180 days after May 4,
1998. For those passenger railroads then
in existence and for those passenger
railroads that have started-up service
since and have already filed and
received approval on their plans, the
rule would make clear that those plans
are timely filed.

FRA also proposes to redesignate as
paragraph (a)(2)(i) the regulatory
requirement that all amendments to
approved e-prep plans be filed with
FRA 60 days prior to the effective date
of the amendment. One exception to
this requirement would be the limited
number of e-prep plan amendments that
can be enacted without FRA approval,
listed in proposed paragraph (a)(2)(ii).
These limited types of amendments to
railroad e-prep plans would continue to
be required to be filed with FRA, but
they would become immediately
effective and would not require FRA
formal approval.

However, under proposed paragraph
(a)(2)(i), e-prep plan amendments
submitted to FRA that do not qualify for
the exception in proposed paragraph
(a)(2)(i1) must be submitted with a
written summary of what the proposed
amendment would change in the
approved e-prep plan and, as
applicable, a training plan describing
how and when current and new
employees and contractors would be
trained on any amendment. For
example, if the amendment would affect
how current and new railroad
employees and contractors assist
emergency responders, then under this
paragraph the railroad must also submit
a training plan with the amendment
stating how and when these employees
and contractors would be trained on
these changes to the railroad’s e-prep
plan. As another example, if the railroad
wants to identify new access roads to
railroad property in its e-prep plan, then
a training plan for employees and
contractors should be included with the
proposed amendment. Having the
railroads include a summary with their
proposed e-prep plan amendments that
are not exempted by proposed
paragraph (a)(2)(ii) is necessary because
currently railroads have been submitting
their entire approved e-prep plans with
the amendment changes already
incorporated in the plan without
identifying to FRA what changes the
railroad is specifically seeking to make
to its approved e-prep plan. This has
delayed FRA’s ability to review the
railroad’s proposed amendment and
respond to the railroad within 45 days
as specified in paragraph (b)(3)(i).
Requiring the railroads to include such

summaries will help FRA efficiently
review the proposed amendments and
respond back to the railroad normally
within 45 days; nevertheless, some
reviews may take longer.

As previously stated, FRA is
proposing a new paragraph (a)(2)(ii)
under which qualifying amendments
would not be subject to FRA’s formal
approval process as outlined in
paragraph (b)(3)(i). Amendments that
add or amend the name, title, address,
or telephone number of the e-prep
plan’s primary contact person would
qualify under paragraph (a)(2)(ii).
Railroads filing amendments under this
paragraph would be permitted to enact
the amendment changes upon filing the
amendment with FRA’s Associate
Administrator for Railroad Safety/Chief
Safety Officer. Including a summary of
the proposed changes caused by the
amendment would not be required. All
other e-prep plan amendments not
covered by paragraph (a)(2)(ii) would be
required to be filed in accordance with
paragraph (a)(2)(i) and be subject to the
formal approval process proposed in
paragraph (b)(3)(i). FRA believes that
paragraph (a)(2)(ii) is needed in order to
limit the need for FRA to formally
approve purely administrative changes
to previously approved railroad e-prep
plans. This new paragraph will allow
these specific types of amendments to
become effective immediately upon
filing with FRA and thereby help to
streamline the approval process.

Additional language is also being
proposed to paragraph (b)(3) in order to
clarify that the limited types of
amendments containing only
administrative changes described in
proposed paragraph (a)(2)(ii) would be
exempt from the formal FRA review that
is described in this paragraph.

Subpart D—Operational (Efficiency)
Tests; Inspection of Records and
Recordkeeping

Section 239.301 Operational
(Efficiency) Tests and Inspections

Section 239.301 requires railroads to
monitor the routine performance of their
personnel who have individual
responsibilities under the e-prep plan to
verify that they can perform the duties
required under the plan in a safe and
effective manner. FRA is proposing to
modify this section in several ways.
First, FRA is proposing to add headings
to each main paragraph for clarity.
Second, FRA proposes to add language
to paragraph (a) that clarifies that
railroads are required to specify in their
e-prep plans the specific intervals they
will periodically conduct operational
(efficiency) tests and inspections for
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individuals with responsibilities under
the e-prep plans. Additionally, FRA is
proposing to add language to paragraph
(a) that will require any ERCC
personnel, railroad contractors or
subcontractors, or employees of railroad
contractors or subcontractors, to be
subject to operational (efficiency) tests
and inspections. Finally, FRA is
proposing to add new paragraphs (a)(1),
(a)(1)(i) through (vi), (a)(2), (d), and (e).
The specific requirements proposed in
each new paragraph are discussed
below.

In paragraph (a), FRA is proposing to
add the heading, ‘“‘Requirement to
conduct operational (efficiency) tests
and inspections.” FRA believes that this
heading will help the regulated
community identify that paragraph (a)
of this section specifically addresses
operational (efficiency) test and
inspection requirements. Additionally,
FRA is proposing to add language to
paragraph (a) that will require ERCC
personnel, railroad contractors or
subcontractors, as well as employees of
railroad contractors to be subject to the
same periodic operational (efficiency)
tests and inspections as on-board and
control center employees are under the
current regulation. Adding this language
to the regulation is necessary to ensure
that all individuals who assist in the
railroad’s emergency response are
subject to operational (efficiency) tests
and inspections. This proposed
language is intended to help ensure that
railroads are prepared to provide an
appropriate response in the event of an
emergency situation. FRA is also
proposing in paragraph (a)(1) to identify
basic elements that must be included in
the railroad’s written program of
operational (efficiency) tests and
inspections.

FRA proposes six new paragraphs
under paragraph (a)(1). Each new
paragraph includes a required element
that must be addressed in every
railroad’s written program of
operational (efficiency) tests and
inspections. RSAC recommended that
FRA adopt these requirements, which
were modeled from regulations found in
49 CFR 217.9, Program of operational
tests and inspections; recordkeeping. In
fact, in several instances, language was
directly taken from various provisions
of § 217.9—specifically, § 217.9(c)(3)
through (5). While part 217 prescribes
processes for railroad operating
employees only (e.g., train and engine
crews), its approach to operational tests
and inspections is useful for governing
individuals covered by FRA’s
emergency preparedness requirements
in part 239. However, as proposed, not
just railroad operating employees but all

on-board, control center, and ERCC
employees, as well as contractors and
sub-contractors in these roles, would be
subject to these tests and inspections as
applicable under the railroad’s e-prep
plan. Each of the new proposed
paragraphs is discussed below.

For clarification, FRA notes that part
239 operational (efficiency) tests and
inspections can also qualify as
operational tests under § 217.9 if the
employee, contractor or subcontractor
being tested is also performing functions
that are covered by part 217. Likewise,
operational tests conducted under part
217 can also be accredited as
operational (efficiency) tests under part
239 as long as the criteria for
operational (efficiency) tests and
inspections in part 239 are met. For
example, passenger train conductors are
subject to operational (efficiency) testing
under both parts 217 and 239. An
operational (efficiency) test of a
passenger train conductor that involves
the procedures for passenger train
emergency preparedness would satisfy
requirements under both parts 217 and
239. In contrast, an operational
(efficiency) test of a passenger train
conductor that involves the procedures
for operating derails would satisfy the
requirements under part 217 only.

Operational (efficiency) testing under
part 239 can be conducted as part of a
railroad’s efficiency testing program
under § 217.9 or in an entirely separate
program. However, if adopted, the
proposed operational (efficiency) test
and inspections requirements for part
239 will have a broader applicability
than just to the employees covered by
§217.9, as noted above. For example,
these proposed requirements would also
cover such individuals as passenger car
attendants and ERCC employees, who
would not be covered under part 217.
Therefore, a railroad that would prefer
to conduct its operational (efficiency)
testing required by part 239 as part of
its efficiency testing program under
§217.9 would need to modify its
program to ensure that the additional
tests are included and conducted for all
of the employees required to be covered
under part 239.

As proposed, paragraph (a)(1)(i) will
require railroads to provide in their e-
prep plans a program of operational
(efficiency) tests and inspections for
railroad employees, railroad contractors
or subcontractors, and employees of
railroad contractors and subcontractors
addressing the appropriate courses of
action in response to various potential
emergency situations and the
responsibilities for these individuals
under the railroad’s e-prep plan. For
example, they should address how

railroad personnel on board a train
respond in case a fire occurs. They
should also address what each on-board
employee’s, contractor’s, or
subcontractor’s individual
responsibilities are during such an
emergency situation. FRA believes that
these proposed requirements would
help to reduce confusion during an
actual emergency situation and ensure
that the railroad’s on-board staff
undergo operational (efficiency) tests
and inspections on actions they would
be performing during an emergency
event. Only railroad employees, railroad
contractor and subcontractors, and
employees of railroad contractors and
subcontractors who are covered by or
have responsibilities under the
railroad’s e-prep plan would be subject
to operational (efficiency) tests and
inspections from the railroad. Hired or
contracted employees working for the
railroad who do not have any
responsibilities under the railroad’s e-
prep plan would not have to be subject
to operational (efficiency) tests and
inspections.

Paragraph (a)(1)(ii) proposes that the
railroads describe each type of
operational (efficiency) test and
inspection required for passenger train
emergency preparedness. The
description must also specify the means
and procedures used to carry out these
operational (efficiency) tests and
inspections. For example, an
operational (efficiency) test intended for
an on-board employee may be
conducted as a challenge question
posed by a supervisor. In this example,
the supervisor may ask the employee
what his or her responsibilities are for
the evacuation of passengers, including
passengers with disabilities, in specific
circumstances such as a passenger car
filling with smoke. In another instance,
a supervisor may ask an ERCC employee
to identify a special circumstance (e.g.,
a tunnel or bridge) located in his or her
territory and demonstrate how the
employee would direct emergency
responders to the location during an
actual emergency. Overall, operational
(efficiency) tests and inspections
adopted for passenger train emergency
preparedness should cover all affected
employees and be comprehensive.

Proposed paragraph (a)(1)(iii) will
require the railroads to state in their e-
prep plans the purpose of each type of
operational (efficiency) test and
inspection conducted. For example, an
operational (efficiency) test intended for
on-board employees may be conducted
to determine if the employees are
familiar with passenger evacuation
procedures. As another example, such
tests intended for ERCC employees may
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be conducted to determine if the ERCC
employees are familiar with special
circumstances on their territory and if
they know how to direct emergency
responders to these locations. In
particular, conducting operational
(efficiency) tests on ERCC employees to
determine their knowledge of the
railroad’s e-prep plan, special
circumstances, and access points would
be necessary to ensure that they are
familiar with emergency procedures and
capable of directing emergency
responders to a passenger train in the
event of an emergency.

FRA is also proposing to add new
paragraph (a)(1)(iv), which will clarify
that each railroad must specify in its
operational testing program the specific
intervals at which it will periodically
conduct operational (efficiency) tests
and inspections for individuals covered
by paragraph (a). This information
should be listed according to operating
division where applicable. FRA believes
that this additional language is
necessary after reviewing e-prep plans
submitted by various railroads to FRA.
In reviewing railroad e-prep plans, FRA
discovered that some railroads would
simply state in their plans that they
would periodically conduct operational
(efficiency) tests and inspections
without specifying by what specific
interval these tests or inspections would
be administered. In some instances,
railroads simply copied the language
directly from § 239.301(a) and placed it
into their e-prep plans.

By adding this proposed language,
FRA is not mandating any specific
interval by which the railroad should
conduct these tests and inspections.
FRA believes that the regulated
community should have the flexibility
to decide when individuals covered by
paragraph (a) should be periodically
subject to these tests and inspections
based on the individual circumstances
of each railroad and its e-prep plan and
operational testing program. The
proposed language will not affect the
railroad’s current ability to determine
how often these periodic tests and
inspections should occur. However,
FRA will require the railroad to provide
more information to the agency so that
FRA can better verify that these types of
tests and inspections are in fact
occurring as planned, and that the
railroads are properly carrying out their
responsibilities in preparing to deal
with various emergency situations.

Proposed paragraph (a)(1)(v) will
require the railroad to identify in its e-
prep plan each officer by name, job title,
and division or system, who is
responsible for ensuring that the
program of operational (efficiency) tests

and inspections is properly
implemented. Therefore, for each
railroad division or system there should
be a separate contact person listed
within the e-prep plan who is
responsible for implementing the details
of the plan on that specific division or
system during an emergency situation.
In addition, for railroads that have
multiple divisions, the proposed
regulation would require the railroad to
identify at least one officer at the
railroad’s system headquarters who is
responsible for overseeing the entire
railroad’s program and the e-prep plan
implementation. This individual should
be knowledgeable about the current
state of the railroad’s operational
(efficiency) test and inspection
requirements as well as the current state
of the railroad’s e-prep program system-
wide.

The final proposal, in paragraph
(a)(1)(vi), would require that railroad
officers conducting operational
(efficiency) tests and inspections be
trained on the elements of the railroad’s
e-prep plan that are relevant to the tests
and inspections that the officers will be
conducting. In addition, the railroad
officers conducting the operational
(efficiency) tests and inspections must
be qualified on the procedures for
administering such tests and
inspections in accordance with the
railroads written program.

FRA also proposes to add headings to
both paragraphs (b) and (c) of this
section. FRA believes that adding the
heading “Keeping records of operational
(efficiency) test and inspection records”
to paragraph (b) will help clarify that
paragraph (b) addresses what types of
written records need to be created and
retained after the performance of an
operational (efficiency) test or
inspection. Similarly, the heading
“Retention of operational (efficiency)
test and inspection records” is proposed
to be added to paragraph (c). This
proposed heading will clarify that
paragraph (c) addresses the
requirements for how long records of
operational (efficiency) tests and
inspections need to be retained by the
railroad. FRA believes that these
proposed headings will be useful guides
for the regulated community, especially
those who are unfamiliar with part 239
and its requirements.

Proposed paragraph (d) contains a
new requirement that each railroad
retain one copy of its current
operational (efficiency) testing and
inspection program required by
paragraph (a) of this section and each
subsequent amendment to the program.
If this proposed requirement is adopted,
railroads will be required to retain a

copy of the current program and any
subsequent amendment to the program
at the railroad’s system headquarters
and at each divisional headquarters for
three calendar years after the end of the
calendar year to which the program
relates. The records must also be made
available for inspection and copying
during normal business hours by
representatives of FRA and States
participating under 49 CFR part 212.

Finally, FRA is proposing to add a
new paragraph (e) to this section. As
recommended by RSAC, this proposed
paragraph will require each railroad
subject to this part to retain a written
annual summary of the number, type
and result of each operational
(efficiency) test and inspection that was
conducted in the previous year as
required by paragraph (a) of this section.
When applicable, these summaries
describing the railroad’s operational
(efficiency) tests and inspections would
be required to be organized by operating
division. These summaries are intended
to provide FRA with a clearer
understanding of how operational
(efficiency) tests and inspections are
being applied and how successful these
programs are over different railroad
divisions. Annual summaries would be
required to be completed and in the
possession of the railroad’s division and
system headquarters by March 1 of the
year following the year covered by the
summary.

In addition, the annual summary will
be required to be retained by the
railroad for three calendar years after
the end of the calendar year covered by
the summary. For example, a railroad’s
2013 annual summary of operational
(efficiency) tests and inspections would
be required to be retained through
calendar year 2016. Annual summaries
would be required to be made available
for inspection and copying during
normal business hours by
representatives of FRA and States
participating under 49 CFR part 212.

FRA specifically invites comment on
the appropriateness of proposed
paragraph (e). Given that the intended
purpose of the proposal is to provide
FRA with a clear understanding of how
operational (efficiency) tests and
inspections are being applied and how
successful these programs are being
implemented from a systems
perspective, FRA invites comment
whether the periodic review and
analysis requirements of § 217.9(e)
should be adopted in the final rule to
more appropriately fulfill the intended
purpose. Indeed, under § 217.9(e),
railroads should already be reviewing
and analyzing operational (efficiency)
test and inspection data conducted for
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passenger train emergency preparedness
on individuals subject to part 217; the
requirements of the paragraph could
then be broadened to cover individuals
subject to part 239. FRA also believes
that a railroad could consolidate such a
review and analysis required by part
239 with one required under §217.9(e),
and that they could be retained for a
period of one year after the end of the
calendar year to which they relate and
be made available to representatives of
FRA and States participating under 49
CFR part 212.

IV. Regulatory Impact and Notices

A. Executive Order 12866s and 13563
and DOT Regulatory Policies and
Procedures

This proposed rule has been
evaluated in accordance with existing
policies and procedures under both
Executive Orders 12866 and 13563 and
DOT policies and procedures. See 44 FR
11034; February 26, 1979. FRA has
prepared and placed in the docket
(FRA-2011-0062, Notice No. 1) a
regulatory impact analysis addressing
the economic impact of this proposed
rule.

As part of the regulatory impact
analysis, FRA has assessed quantitative
measurements of the cost streams
expected to result from the
implementation of this proposed rule.
For the 10-year period analyzed, the
estimated quantified cost that would be
imposed on industry totals $1,049,308
with a present value (PV, 7 percent) of
$734,922. The largest burdens that
would be expected to be imposed are
from the new requirements related to
the operational (efficiency) tests in
§239.301 of the proposed regulation.
The table below presents the estimated
discounted costs associated with the
proposed rulemaking.

10-YEAR ESTIMATED COSTS OF PROPOSED RULE

Present value
(7-percent)

Emergency Preparedness Plan (§239.1071) ..ottt ettt et et nne s
Debriefing and Critique (§239.105) .......ccccceeeneee.
Emergency Preparedness Plan; Filing and Approval (§239.201) ..
Operational (efficienCy) TESTS (§239.30) ....iiiiiiiiiiiieii ettt ettt e ae e e bt b e e e b saeeeteesaneenneesaeeenne

Total Costs

$219,833
200,273
12,006
302,810

734,922

As part of the regulatory impact
analysis, FRA has explained what the
likely benefits for this proposed rule
would be, and provided numerical
assessments of the potential value of
such benefits. The proposed regulation
would generate safety benefits by
preventing injuries in passenger rail
accidents from becoming more severe.
FRA uses the Abbreviated Injury Scale
(AIS) as a measure of the severity for
injuries with an AIS 1 injury being
defined as minor and an AIS 5 as the
most severe, i.e., critical.? As noted in
Appendix A of the regulatory impact
analysis an AIS 1 would be an injury
that is minor and may not require
professional medical treatment. An AIS
2 injury would be an injury that always
requires treatment but is not ordinarily
life-threatening. Benefits would accrue
from the increased likelihood that the

passenger railroads would handle
external communications more
efficiently, expediting the arrival of
emergency responders to accident
scenes, and from the ability of the
railroad personnel to minimize health
and safety risks through improved
internal and external communications.
This proposed regulation would allow
for more flexibility in passenger train
emergency preparedness planning and
implementation and provides for
necessary emergency preparedness
training.

Additionally, the NPRM would allow
passenger railroads to adjust to future
personnel reorganizations and to
incorporate technological innovations
by affording the railroad’s management
flexibility in determining which part of
the organization to designate as the
ERCC.

Given the nature of the proposed
regulatory change, FRA believes that the
ideal methodology to estimate the safety

benefits is a break-even analysis. A
break-even analysis quantifies what

minimum safety benefits are necessary
for the proposed rule to be cost-
effective, considering the estimated
quantified costs. For this proposed rule,
this analysis estimates that the break-
even point is met when 3.84 injuries are
prevented from increasing in severity
from AIS 1 to AIS 2.

The table below presents the
estimated benefits necessary for this
proposed rule to break-even with the
estimated costs. For the 10-year period
analyzed the safety benefits would total
$1,049,308 with a present value (PV, 7
percent) of $735,757.

10-YEAR ESTIMATED BENEFITS OF PROPOSED RULE

Limitation of injury severity '\ggﬂz}ﬁ;y
Break-even point (not discounted) ..........cccceeieiniiiiinniieeee 3.84 1eSS Severe iNJUMES .......ccoceeviiiiieiiceee s $1,049,308
Discounted benefits (PV 7 percent) ........ccccceveniviiiininieennens 3.84 1€SS SEVEre iNJUMES ....ooiuviiiiiiiieiiieeie et 735,757

1 Association for the Advancement of Automotive
Medicine. http://www.aaam1.org/ais/#.
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The benefits for this proposed rule
would exceed the estimated costs when
4 injuries are prevented from increasing
in severity from an AIS 1 to an AIS 2.
FRA believes the proposed changes in
this rulemaking will more than exceed
the break-even estimate.

B. Regulatory Flexibility Act and
Executive Order 13272; Initial
Regulatory Flexibility Assessment

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) and Executive
Order 13272 (67 FR 53461; August 16,
2002) require agency review of proposed
and final rules to assess their impact on
small entities. An agency must prepare
an initial regulatory flexibility analysis
(IRFA) unless it can determine and
certify that a rule, if promulgated,
would not have a significant impact on
a substantial number of small entities.
FRA has not determined whether this
proposed rule would have a significant
impact on a substantial number of small
entities. Therefore, FRA is publishing
this IRFA to aid the public in
commenting on the potential small
business impacts of the requirements in
this NPRM. FRA invites all interested
parties to submit data and information
regarding the potential economic impact
on small entities that would result from
adoption of the proposals in this NPRM.
FRA will consider all comments
received in the public comment process
when making a final determination.

The proposed rule would apply to all
passenger railroads (commuter and
intercity) and railroads that host
passenger rail operations. Based on
information currently available, FRA
estimates that less than 2 percent of the
total costs associated with
implementing the proposed rule would
be borne by small entities. Based on
very conservative assumptions, FRA
estimates that the total non-discounted
cost for the proposed rule would be
approximately $1 million for the
railroad industry. There are two
passenger railroads that would be
considered small for purposes of this
analysis and together they comprise less
than 5 percent of the railroads impacted
directly by this proposed regulation.
Both of these railroads would have to
make some investment to meet the
proposed requirements. Thus, a
substantial number of small entities in
this sector may be impacted by this
proposed rule. These small railroads
carry out smaller operations than the
average passenger railroad, allowing
them to meet the proposed requirements
at lower overall costs. Thus, although a
substantial number of small entities in
this sector would likely be impacted,

the economic impact on them would
likely not be significant.

In order to get a better understanding
of the total costs for the railroad
industry, which forms the basis for the
estimates in this IRFA, or more cost
detail on any specific requirement,
please see the Regulatory Impact
Analysis (RIA) that FRA has placed in
the docket for this rulemaking.

In accordance with the Regulatory
Flexibility Act, an IRFA must contain:

o A description of the reasons why
the action by the agency is being
considered.

¢ A succinct statement of the
objectives of, and legal basis for, the
proposed rule.

e A description—and, where feasible,
an estimate of the number—of small
entities to which the proposed rule
would apply.

o A description of the projected
reporting, record keeping, and other
compliance requirements of the
proposed rule, including an estimate of
the classes of small entities that would
be subject to the requirements and the
types of professional skills necessary for
preparation of the report or record.

¢ An identification, to the extent
practicable, of all relevant Federal rules
that may duplicate, overlap, or conflict
with the proposed rule.

1. Reasons for Considering Agency
Action

FRA initiated this rulemaking through
RSAC in part upon learning that in the
regulated community there was some
confusion regarding existing
requirements on passenger train
emergency preparedness (49 CFR part
239). As a result, the General Passenger
Safety Task Force (Task Force), a
subgroup of the RSAC, was tasked to
resolve these issues. The Task Force
found that as currently written, part 239
expressly requires only the railroad’s
control center employees to be subject
to training and operational (efficiency)
tests and inspections. However, in many
instances, control center employees
were not found to be the primary points
of contact for emergency first
responders during a passenger train
emergency. Instead, they were carrying
out other important duties, such as
providing block protection and
diverting trains to other parts of the
railroad’s network. The proposed
language in this NPRM would ensure
that all personnel involved in
emergency preparedness under part 239
are subject to appropriate training as
well as operational (efficiency) tests and
inspections. At the same time, the
NPRM would relieve personnel not
involved in emergency preparedness

from such requirements. While, the
proposed regulation differs slightly from
the consensus language, the need for
this NPRM is backed by the RSAC and
would improve passenger train
emergency preparedness by clarifying
training and testing requirements.

In addition, as a result of FRA’s
experience in the periodic review and
approval of passenger railroads’ e-prep
plans, FRA realized that a number of the
changes submitted were purely
administrative in nature. While part 239
currently subjects all changes to an e-
prep plan to a formal review and
approval process, FRA believes that
purely administrative changes should be
excluded from the formal approval
process so that the agency can focus its
resources on more substantive matters.
Accordingly, this NPRM would
streamline the approval of e-prep plans.

Further, Executive Order 13347
(“Individuals with Disabilities in
Emergency Preparedness’) requires the
Federal government to appropriately
support safety and security for
individuals with disabilities in all types
of emergency situations. 69 FR 44573;
July 26, 2004. Currently, each railroad
subject to part 239 is required to provide
for the safety of each of its passengers
in its emergency preparedness planning.
Nonetheless, FRA is proposing to clarify
that these railroads must include
procedures in their e-prep plans
addressing the safe evacuation of
persons with disabilities during
emergency situations (and full-scale
simulations of them).

2. A Succinct Statement of the
Objectives of, and Legal Basis for, the
Proposed Rule

The purpose of this rulemaking is to
further Federal safety standards on
passenger train emergency preparedness
currently in place in part 239. As a
result of the proposed regulation,
passenger railroads would have more
flexibility to carry out the requirements
of part 239 and keep their plans current.
The NPRM would permit multiple parts
of the organization to be involved in the
emergency preparedness process to
maintain resiliency while helping to
clarify the role of various parts of the
structure in an emergency situation.
Additionally, the NPRM would provide
flexibility to adjust to future personnel
reorganizations and to incorporate
technological innovations by allowing
the railroad’s management to determine
what part of the organization is
designated to be the ERCC.

Among FRA’s reasons for initiating
this rulemaking was that some
confusion arose regarding certain
requirements of FRA’s passenger train
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emergency preparedness regulations.
For example, FRA learned that some
passenger railroads were confused as to
which types of railroad personnel were
required to be trained or be subjected to
operational (efficiency) testing and
inspections under part 239. These
railroads were unclear whether part 239
required certain railroad personnel who
directly coordinate with emergency
responders and other outside
organizations during emergency
situations to be trained or be subjected
to operational (efficiency) testing and
inspections. As a result, FRA believes
that it is necessary to clarify the
regulatory language in part 239 to
ensure that railroad personnel who
directly coordinate with emergency
responders actually receive the proper
training and are subject to operational
(efficiency) testing and inspections. FRA
also learned that many railroads were
unclear whether operational (efficiency)
testing under part 239 could be
considered for purposes of the railroad’s
efficiency testing program required
under 49 CFR part 217.

Finally, FRA believed it was
necessary to clarify part 239 to address
the requirements of Executive Order
13347. Executive Order 13347 requires,
among other things, that Federal
agencies encourage State, local, and
tribal governments, private
organizations, and individuals to
consider in their emergency
preparedness planning the unique needs
of individuals with disabilities whom
they serve. While under part 239 the
unique needs of passengers with
disabilities must already be considered
in the railroads’ e-prep plans, the NPRM
would clarify the railroads’
responsibilities.

In order to further FRA’s ability to
respond effectively to contemporary
safety problems and hazards as they
arise in the railroad industry, Congress
enacted the Federal Railroad Safety Act
of 1970 (Safety Act) (formerly 45 U.S.C.
421, 431 et seq., now found primarily in
chapter 201 of title 49). (Until July 5,
1994, the Federal railroad safety statutes
existed as separate acts found primarily
in title 45 of the United States Code. On
that date, all of the acts were repealed,
and their provisions were recodified
into title 49 of the United States Code.)
The Safety Act grants the Secretary of
Transportation rulemaking authority
over all areas of railroad safety (49
U.S.C. 20103(a)) and confers all powers
necessary to detect and penalize
violations of any rail safety law. This
authority was subsequently delegated to
the FRA Administrator (49 CFR 1.49).
Accordingly, FRA is using this authority
to initiate a rulemaking that would

clarify and revise FRA’s regulations for
passenger train emergency
preparedness. These standards are
codified in Part 239, which was
originally issued in May 1999 as part of
FRA’s implementation of rail passenger
safety regulations required by Section
215 of the Federal Railroad Safety
Authorization Act of 1994, Public Law
103—440, 108 Stat. 4619, 4623—-4624
(November 2, 1994). Section 215 of this
Act has been codified at 49 U.S.C.
20133.

3. A Description of, and Where Feasible,
an Estimate of Small Entities to Which
the Proposed Rule Would Apply

The “universe” of the entities to be
considered generally includes only
those small entities that are reasonably
expected to be directly regulated by this
action. This proposed rule would
directly affect commuter and intercity
passenger railroads, and freight
railroads hosting passenger rail
operations.

“Small entity” is defined in 5 U.S.C.
601. Section 601(3) defines a ‘“‘small
entity”’ as having the same meaning as
“small business concern’” under Section
3 of the Small Business Act. This
includes any small business concern
that is independently owned and
operated, and is not dominant in its
field of operation. Section 601(4)
likewise includes within the definition
of “small entities” not-for-profit
enterprises that are independently
owned and operated, and are not
dominant in their field of operation. The
U.S. Small Business Administration
(SBA) stipulates in its size standards
that the largest a railroad business firm
that is “for profit” may be and still be
classified as a ““small entity” is 1,500
employees for “Line Haul Operating
Railroads” and 500 employees for
“Switching and Terminal
Establishments.” Additionally, 5 U.S.C.
601(5) defines as ‘““small entities”
governments of cities, counties, towns,
townships, villages, school districts, or
special districts with populations less
than 50,000.

Federal agencies may adopt their own
size standards for small entities in
consultation with SBA and in
conjunction with public comment.
Pursuant to that authority FRA has
published a final statement of agency
policy that formally establishes “small
entities” or “small businesses’ as being
railroads, contractors and hazardous
materials shippers that meet the revenue
requirements of a Class III railroad as set
forth in 49 CFR 1201.1-1, which is $20
million or less in inflation-adjusted
annual revenues, and commuter
railroads or small governmental

jurisdictions that serve populations of
50,000 or less. See 68 FR 24891, May 9,
2003, codified at appendix C to 49 CFR
part 209. The $20-million limit is based
on the Surface Transportation Board’s
revenue threshold for a Class III
railroad. Railroad revenue is adjusted
for inflation by applying a revenue
deflator formula in accordance with 49
CFR 1201.1-1. FRA is proposing to use
this definition for this rulemaking. Any
comments received pertinent to its use
will be addressed in the final rule.

Railroads

There are only two intercity passenger
railroads, Amtrak and the Alaska
Railroad. Neither can be considered a
small entity. Amtrak is a Class I railroad
and the Alaska Railroad is a Class II
railroad. The Alaska Railroad is owned
by the State of Alaska, which has a
population well in excess of 50,000.

There are 28 commuter or other short-
haul passenger railroad operations in
the U.S. Most of these railroads are part
of larger transit organizations that
receive Federal funds and serve major
metropolitan areas with populations
greater than 50,000. However, two of
these railroads do not fall in this
category and are considered small
entities. The impact of the proposed
regulation on these two railroads is
discussed in the following section.

4. A Description of the Projected
Reporting, Recordkeeping, and Other
Compliance Requirements of the Rule,
Including an Estimate of the Class of
Small Entities That Will Be Subject to
the Requirements and the Type of
Professional Skill Necessary for
Preparation of the Report or Record

For a thorough presentation of cost
estimates, please refer to the RIA, which
has been placed in the docket for this
rulemaking. FRA also notes that this
proposed rule was developed in
consultation with an RSAC working
group and task force that included
representatives from the Association of
American Railroads, freight railroads,
Amtrak, and individual commuter
railroads.

FRA is aware of two passenger
railroads that qualify as small entities:
Saratoga & North Creek Railway (SNC),
and the Hawkeye Express, which is
operated by the Iowa Northern Railway
Company (IANR). All other passenger
railroad operations in the United States
are part of larger governmental entities
whose service jurisdictions exceed
50,000 in population.

In 2010 Hawkeye Express transported
approximately 5,000 passengers per
game over a 7-mile round-trip distance
to and from University of Iowa
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(University) football games. IANR has
approximately 100 employees and is
primarily a freight operation totaling
184,385 freight train miles in 2010. The
service is on a contractual arrangement
with the University, a State of lowa
institution. (The population of Iowa
City, Iowa is approximately 69,000.)
Iowa Northern, which is a Class III
railroad, owns and operates the 6 bi-
level passenger cars used for this
passenger operation which runs on
average 7 days over a calendar year.
FRA expects that any costs imposed on
the railroad by this regulation will likely
be passed on to the University as part
of the transportation cost, and requests
comment on this assumption.

The SNC began operation in the
summer of 2011 and currently provides
daily rail service over a 57-mile line
between Saratoga Springs and North
Creek, New York. The SNC, a Class IIT
railroad, is a limited liability company,
wholly owned by San Luis & Rio Grande
Railroad (SLRG). SLRG is a Class III rail
carrier and a subsidiary of Permian
Basin Railways, Inc. (Permian), which
in turn is owned by Iowa Pacific
Holdings, LLC (IPH). The SNC primarily
transports visitors to Saratoga Springs,
tourists seeking to sightsee along the
Hudson River, and travelers connecting
to and from Amtrak service. The
railroad operates year round, with
standard coach passenger trains.
Additional service activity includes
seasonal ski trains, and specials such as
“Thomas The Train.” This railroad
operates under a five-year contract with
the local government, and is restarting
freight operations as well. The railroad
has about 25 employees.

FRA believes that these two entities
would not be impacted significantly.
While, each of these entities would most
likely have to file a new e-prep plan,
FRA does not expect they would have
to change how each railroad reacts to an
emergency situation due to including
ERCCs under part 239’s requirements.
Their operating structure is small and it
is probable that employees with e-prep
duties would continue to have the same
emergency responsibilities. FRA expects
that both railroads would see additional
burden from inclusion of other

provisions of the proposed regulation
related to recordkeeping, and other
training and testing requirements. This
NPRM would not be a significant
financial impact on these railroad and
their operations. They could expect the
total regulatory costs for this proposed
rule, if it is adopted, to be less than
$6,500 for each of the railroads over the
next 10 years. The Hawkeye Express
and the SNC currently have e-prep
plans that have been reviewed and
approved by the FRA. Although this
NPRM would change several
requirements in part 239, professional
skills necessary for compliance with
existing and new requirements would
be the same. FRA believes that both
entities have the professional
knowledge to fulfill the requirements in
the proposed rulemaking.

In conclusion, FRA believes that there
are two small entities and that both
could be impacted. Thus, a substantial
number of small entities could be
impacted by the proposed regulation.
However, FRA has found that these
entities that are directly burdened by
the regulation would not be impacted
significantly. FRA believes that the costs
associated with the proposed rule are
reasonable and would not cause any
significant financial impact on their
operations.

Market and Competition Considerations

The small railroad segment of the
passenger railroad industry essentially
faces no intra-modal competition. The
two railroads under consideration
would only be competing with
individual automobile traffic and serve
in large part as a service offering to get
drivers out of their automobiles and off
congested roadways. One of the two
entities provides service at a sporting
event to assist attendees to travel to the
stadium from distant parking areas. The
other entity provides passenger train
service to tourist and other destinations.
FRA is not aware of any bus service that
currently exists that directly competes
with either of these railroads. FRA
requests comments and input on current
or planned future existence of any such
service or competition.

The railroad industry has several
significant barriers to entry, such as the

need to own the right-of-way and the
high capital expenditure needed to
purchase a fleet, track, and equipment.
As such, small railroads usually have
monopolies over the small and
segmented markets in which they
operate. Thus, while this rule may have
an economic impact on all passenger
railroads, it should not have an impact
on the intra-modal competitive position
of small railroads.

5. An Identification, to the Extent
Practicable, of All Relevant Federal
Rules That May Duplicate, Overlap, or
Conflict With the Proposed Rule

FRA is aware that some railroads are
unclear whether operational (efficiency)
testing under part 239 could be
considered for purposes of the railroad’s
efficiency testing program required
under 49 CFR part 217. In the NPRM,
FRA clarifies that part 239 operational
(efficiency) tests and inspections can
also qualify as operational tests under
§ 217.9 if the employee, contractor, or
subcontractor being tested is also
performing functions that are covered
by part 217. Likewise, operational tests
conducted under part 217 can also be
accredited as operational (efficiency)
tests under part 239 as long as the
criteria for operational (efficiency) tests
and inspections in part 239 are met.

FRA invites all interested parties to
submit data and information regarding
the potential economic impact that
would result from adoption of the
proposals in this NPRM. FRA will
consider all comments received in the
public comment process when making a
determination.

C. Paperwork Reduction Act

The information collection
requirements in this proposed rule are
being submitted for approval to the
Office of Management and Budget
(OMB) for review and approval in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). The sections that contain the
current and new or revised information
collection requirements and the
estimated time to fulfill each
requirement is as follows:

: : Total annual Average time per Total annual
CFR Section Respondent universe responses regponse p burden hours
239.13—Waiver Petitions (Current requirement) | 45 railroads .................. 1 petition .....ccccvvveeneenn. 20 hours ...ccccveevceeeene 20
239.107—Marking of Emergency Exits (Current
requirements).
—NMarking of windows and door exits in- | 45 railroads .................. 4,575 decals, 1,950 de- | 10 minutes/5 minutes ... 706
tended for emergency egress. cals.
—NMarking of window and door exit intended | 45 railroads .................. 6,320 decals, 1,300 de- | 5 minutes/10 minutes ... 744
for emergency access by emergency re- cals.
sponders.
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. : Total annual Average time per Total annual
CFR Section Respondent universe responses regponse P burden hours
—Records of inspection, maintenance, and | 45 railroads .................. 1,800 tests/records + 20 minutes ......cccoeeennnee 1,000
repair. 1,200 tests/records.
239.101/201/203—Emergency Preparedness
Plans (Revised requirements).
—1st Year—Amended plans .........ccccceeeennee 45 railroads ... 45 plans . 20.33 hours . 915
—Subsequent years—amended plans— | 45 railroads 9 plans 20.33 hours 183
substantive changes.
—Subsequent years—amended plans— | 45 railroads .................. 4plans ..., 60 minutes .................. 4
non-substantive changes.
—New RRs—e-prep plans ...........cccceeeeenen. 2 railroads ........ccccec..... 2plans ..., 80 hours ......cccevveenen. 160
—Current employee initial training for train | 45 railroads .................. 540 trained employees | 60 minutes ................... 540
crews, control center & emergency re-
sponse communications members.
—Employee periodic training ...........cccceeuee. 45 railroads 27 trained employees .. | 4 hours .........cccoceecees 108
—lInitial training of New Employees ............. 45 railroads ... 110 trained employees | 60 minutes .. 110
239.101(a)(1)(ii) 3—Designation of RR em- | 45 railroads 45 designations ............ 5 minutes 4
ployee to maintain current emergency tele-
phone numbers to notify outside responders,
etc. (Current requirement).
239.101(a)(1)(ii) 3—Railroads’ list/record of | 45 railroads .................. 2 updated lists .............. T hour ..oocoeeeiiiiiies 2
emergency telephone numbers to notify out-
side responders, etc. (Current requirement).
239.101(a)(3)—Emergency Preparedness | 45 railroads .................. Tplan e, 16 hours ....ccoeecvevennenn. 16
Plan—Joint Operation (Current requirement).
239.101(a)(5)—RR Training Program for on-line | 45 railroads .................. 45 updated plans ......... 40 hOUrS ...oeevvvveereeeene 1,800
emergency responders (Current requirement).
239.101(a)(7)—Passenger Safety Information— | 2 new railroads ............ 1,300 cards/2 pro- 5 minutes/16 hours/48 300
Posting emergency instructions inside all pas- grams/2 safety mes- hours/8 hours/24
senger cars (Current requirement). sages + 2 programs/ hours.
2 safety messages.
239.105(a)(3)—Debriefing and Critique—Ses- | 45 railroads .................. 79 SesSsions ......ccccceeenne 27 hoUurs ...ccceccvveeveeeene 2,133
sions conducted after passenger emergency
situation or full scale simulation (Current re-
quirement).
239.301(a)—Operational Efficiency Tests | 45 railroads .................. 25,000 tests/inspections | 15 minutes ................... 6,250
(Current requirements)—RR Tests/inspections
of on-board, control center, and emergency
response communications center employees.
(b)(c)—Records of operational (efficiency) tests/ | 45 railroads .................. 25,000 records ............. 2 minutes .....cccceveeeenns 833
inspections.
(d)—Records of written program of operational | 45 railroads .................. 90 records .....cccceveuneenne 3 minutes .....cccceeveueeenns 5
(efficiency) tests (New Requirement).
(e) Annual summary of operational (efficiency) | 45 railroads .................. 45 annual summaries + | 5 minutes + 1 minute ... 5
test/inspections and copy of written summary 30 copies.
at system and division headquarters.

All estimates include the time for
reviewing instructions; searching
existing data sources; gathering or
maintaining the needed data; and
reviewing the information. Pursuant to
44 U.S.C. 3506(c)(2)(B), FRA solicits
comments concerning: whether these
information collection requirements are
necessary for the proper performance of
the functions of FRA, including whether
the information has practical utility; the
accuracy of FRA’s estimates of the
burden of the information collection
requirements; the quality, utility, and
clarity of the information to be
collected; and whether the burden of
collection of information on those who
are to respond, including through the
use of automated collection techniques
or other forms of information
technology, may be minimized. For
information or a copy of the paperwork

package submitted to OMB, contact Mr.
Robert Brogan, Office of Railroad Safety,
Information Clearance Officer, at 202—
493-6292, or Ms. Kimberly Toone,
Office of Information Technology, at
202-493-6139.

Organizations and individuals
desiring to submit comments on the
collection of information requirements
should direct them to Mr. Robert Brogan
or Ms. Kimberly Toone, Federal
Railroad Administration, 1200 New
Jersey Avenue SE., 3rd Floor,
Washington, DC 20590. Comments may
also be submitted via email to Mr.
Brogan or Ms. Toone at the following
address: Robert.Brogan@dot.gov;
Kimberly.Toone@dot.gov.

OMB is required to make a decision
concerning the collection of information
requirements contained in this proposed
rule between 30 and 60 days after

publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication. The final rule will
respond to any OMB or public
comments on the information collection
requirements contained in this proposal.

FRA is not authorized to impose a
penalty on persons for violating
information collection requirements
which do not display a current OMB
control number, if required. FRA
intends to obtain current OMB control
numbers for any new information
collection requirements resulting from
this rulemaking action prior to the
effective date of the final rule. The OMB
control number, when assigned, will be
announced by separate notice in the
Federal Register.
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D. Federalism Implications

Executive Order 13132, “Federalism”
(64 FR 43255, Aug. 10, 1999), requires
FRA to develop an accountable process
to ensure ‘“meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” are
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Under Executive
Order 13132, the agency may not issue
a regulation with federalism
implications that imposes substantial
direct compliance costs and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or the agency consults
with State and local government
officials early in the process of
developing the regulation. Where a
regulation has federalism implications
and preempts State law, the agency
seeks to consult with State and local
officials in the process of developing the
regulation.

This proposed rule has been analyzed
in accordance with the principles and
criteria contained in Executive Order
13132. This proposed rule will not have
a substantial effect on the States or their
political subdivisions, and it will not
affect the relationships between the
Federal government and the States or
their political subdivisions, or the
distribution of power and
responsibilities among the various
levels of government. In addition, FRA
has determined that this regulatory
action will not impose substantial direct
compliance costs on the States or their
political subdivisions. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

However, this proposed rule could
have preemptive effect by operation of
law under certain provisions of the
Federal railroad safety statutes,
specifically the former Federal Railroad
Safety Act of 1970, repealed and
recodified at 49 U.S.C. 20106. Section
20106 provides that States may not
adopt or continue in effect any law,
regulation, or order related to railroad
safety or security that covers the subject
matter of a regulation prescribed or
order issued by the Secretary of
Transportation (with respect to railroad
safety matters) or the Secretary of
Homeland Security (with respect to

railroad security matters), except when
the State law, regulation, or order
qualifies under the “essentially local
safety or security hazard” exception to
section 20106.

In sum, FRA has determined that this
proposed rule has no federalism
implications, other than the possible
preemption of State laws under Federal
railroad safety statutes, specifically 49
U.S.C. 20106. Accordingly, FRA has
determined that preparation of a
federalism summary impact statement
for this proposed rule is not required.

E. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39, 19 U.S.C. 2501 et seq.)
prohibits Federal agencies from
engaging in any standards or related
activities that create unnecessary
obstacles to the foreign commerce of the
United States. Legitimate domestic
objectives, such as safety, are not
considered unnecessary obstacles. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards.

FRA has assessed the potential effect
of this rulemaking on foreign commerce
and believes that its requirements are
consistent with the Trade Agreements
Act. The requirements are safety
standards, which, as noted, are not
considered unnecessary obstacles to
trade. Moreover, FRA has sought, to the
extent practicable, to state the
requirements in terms of the
performance desired, rather than in
more narrow terms restricted to a
particular design or system.

F. Environmental Impact

FRA has evaluated this rule in
accordance with its “Procedures for
Considering Environmental Impacts”
(FRA’s Procedures) (64 FR 28545, May
26, 1999) as required by the National
Environmental Policy Act (42 U.S.C.
4321 et seq.), other environmental
statutes, Executive Orders, and related
regulatory requirements. FRA has
determined that this proposed rule is
not a major FRA action (requiring the
preparation of an environmental impact
statement or environmental assessment)
because it is categorically excluded from
detailed environmental review pursuant
to section 4(c)(20) of FRA’s Procedures.
See 64 FR 28547 (May 26, 1999).

In accordance with section 4(c) and
(e) of FRA’s Procedures, the agency has
further concluded that no extraordinary
circumstances exist with respect to this
regulation that might trigger the need for
a more detailed environmental review.
As aresult, FRA finds that this

proposed rule is not a major Federal
action significantly affecting the quality
of the human environment.

G. Unfunded Mandates Reform Act of
1995

Pursuant to Section 201 of the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, 2 U.S.C. 1531), each
Federal agency ““shall, unless otherwise
prohibited by law, assess the effects of
Federal regulatory actions on State,
local, and tribal governments, and the
private sector (other than to the extent
that such regulations incorporate
requirements specifically set forth in
law).” Section 202 of the Act (2 U.S.C.
1532) further requires that “before
promulgating any general notice of
proposed rulemaking that is likely to
result in the promulgation of any rule
that includes any Federal mandate that
may result in expenditure by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100,000,000 or more (adjusted
annually for inflation) in any 1 year, and
before promulgating any final rule for
which a general notice of proposed
rulemaking was published, the agency
shall prepare a written statement”
detailing the effect on State, local, and
tribal governments and the private
sector. This proposed rule will not
result in the expenditure, in the
aggregate, of $100,000,000 or more (as
adjusted annually for inflation) in any
one year, and thus preparation of such
a statement is not required.

H. Energy Impact

Executive Order 13211 requires
Federal agencies to prepare a Statement
of Energy Effects for any “‘significant
energy action.” See 66 FR 28355, May
22, 2001. Under the Executive Order, a
“significant energy action” is defined as
any action by an agency (normally
published in the Federal Register) that
promulgates or is expected to lead to the
promulgation of a final rule or
regulation, including notices of inquiry,
advance notices of proposed
rulemaking, and notices of proposed
rulemaking: (1)(i) that is a significant
regulatory action under Executive Order
12866 or any successor order, and (ii) is
likely to have a significant adverse effect
on the supply, distribution, or use of
energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action.

FRA has evaluated this proposed rule
in accordance with Executive Order
13211. FRA has determined that this
proposed rule is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy.



38264

Federal Register/Vol. 77, No. 124/ Wednesday, June 27,

2012 /Proposed Rules

Consequently, FRA has determined that
this regulatory action is not a
“significant energy action” within the
meaning of the Executive Order.

L Privacy Act

FRA wishes to inform all potential
commenters that anyone is able to
search the electronic form of all
comments received into any agency
docket by the name of the individual
submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).
Please visit http://www.regulations.gov/
#!privacyNotice. You may also review
DOT’s complete Privacy Act Statement
in the Federal Register published on
April 11, 2000 (65 FR 19477-78) or you
may visit http://www.dot.gov/privacy.
html.

List of Subjects in 49 CFR Part 239

Passenger train emergency
preparedness, Penalties, Railroad safety,
Reporting and recordkeeping
requirements.

The Proposed Rule

For the reasons discussed in the
preamble, FRA proposes to amend part
239 of chapter II, subtitle B of title 49,
Code of Federal Regulations as follows:

PART 239—[AMENDED]

Subpart A—General

§239.5 [Removed and Reserved]

1. Section 239.5 is removed and
reserved.

2. Section 239.7 is amended by
adding the definition of “Emergency
response communications center” to
read as follows:

§239.7 Definitions.

* * * * *

Emergency response communications
center means a central location
designated by a railroad with
responsibility for establishing,
coordinating, or maintaining
communication with emergency
responders, representatives of adjacent
modes of transportation, and
appropriate railroad officials during a
passenger train emergency. The
emergency response communications

center may be part of the control center.
* * * * *

Subpart B—Specific Requirements

3. Section 239.101 is amended by
revising paragraphs (a)(1)(ii) and
a)(2)(ii), (a)(2)(iii) introductory text,
a)(2)(iv), (a)(2)(v) introductory text, and
a)(2)(v)(A), and by adding paragraph

)(8)

a to read as follows:

(
(
(
(

§239.101 Emergency preparedness plan.

(a] * * %

1 EE

(ii) Notification by control center or
emergency response communications
center. The control center or the
emergency response communications
center, as applicable under the plan,
shall promptly notify outside emergency
responders, adjacent rail modes of
transportation, and appropriate railroad
officials that a passenger train
emergency has occurred. Each railroad
shall designate an employee responsible
for maintaining current emergency
telephone numbers for use in making
such notifications.

(2) EE

(ii) Control center and emergency
response communications center
personnel. The railroad’s emergency
preparedness plan shall require initial
training of responsible control center
personnel and any emergency response
communications center personnel
employed by the railroad, under a
contract or subcontract with the
railroad, or employed by a contractor or
subcontractor to the railroad, as well as
periodic training at least once every two
calendar years thereafter, on appropriate
courses of action for each potential
emergency situation under the plan. At
a minimum, the initial and periodic
training shall include:

(A) Territory familiarization;

(B) Procedures to retrieve and
communicate information to aid
emergency personnel in responding to
an emergency situation;

(C) Protocols governing internal
communications between appropriate
control center and emergency response
communications center personnel
whenever an imminent potential or
actual emergency situation exists, as
applicable under the plan; and

(D) Protocols for establishing and
maintaining external communications
between the railroad’s control center or
emergency response communications
center, or both, and emergency
responders and adjacent modes of
transportation, as applicable under the

lan.

(iii) Initial training schedule for
current employees of the railroad,
current employees of contractors and
subcontractors to the railroad, and
individuals who are contracted or
subcontracted by the railroad. The
railroad’s emergency preparedness plan
shall provide for the completion of
initial training of all on-board and
control center employees, and any
emergency response communications
center personnel, who are employed by
the railroad, under a contract or
subcontract with the railroad, or

employed by a contractor or
subcontractor to the railroad on the date
that the plan is conditionally approved
under § 239.201(b)(1), in accordance
with the following schedule:

* * * * *

(iv) Initial training schedule for new
railroad employees, contractor and
subcontractor employees, and
contracted individuals. The railroad’s
emergency preparedness plan shall
provide for the completion of initial
training of all on-board and control
center personnel, as well as any
emergency response communications
center personnel, who are hired by the
railroad, contracted or subcontracted by
the railroad, or hired by the contractor
or subcontractor to the railroad after the
date on which the plan is conditionally
approved under § 239.201(b)(1). Each
individual shall receive initial training
within 90 days after the individual’s
initial date of service.

(v) Testing of on-board, control center,
and emergency response
communications center railroad
employees, contractor or subcontractor
employees, and contracted individuals.
The railroad shall have procedures for
testing a person being evaluated for
qualification under the emergency
preparedness plan who is employed by
the railroad, under a contract or
subcontract with the railroad, or
employed by a contractor or
subcontractor to the railroad. The types
of testing selected by the railroad shall
be:

(A) Designed to accurately measure an
individual’s knowledge of his or her
responsibilities under the plan;

* * * * *

(8) Procedures regarding passengers
with disabilities. The railroad shall have
procedures in place to promote the safe
evacuation of passengers with
disabilities under all conditions
identified in its emergency
preparedness plan. These procedures
shall include, but not be limited to, a
process for notifying emergency
responders in an emergency situation
about the presence and general location
of each such passenger when the
railroad has knowledge that the
passenger is on board the train. This
paragraph does not require the railroad
to maintain any list of train passengers.
* * * * *

4. Section 239.105 is amended by
revising paragraph (c)(3) to read as
follows:

§239.105 Debriefing and critique.

* * * * *

(C) * *x %

(3) Whether the control center or the
emergency response communications
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center promptly initiated the required
notifications, as applicable under the

plan:
* * * * *

Subpart C—Review, Approval, and
Retention of Emergency Preparedness
Plans

5. Section 239.201 is amended by
revising paragraphs (a) and (b)(3)(i) to
read as follows:

§239.201 Emergency preparedness plan;
filing and approval.

(a) Filing of plan and amendments. (1)
Filing of plan. Each passenger railroad
to which this part applies and all
railroads hosting its passenger train
service (if applicable) shall jointly adopt
a single emergency preparedness plan
for that service, and the passenger
railroad shall file one copy of that plan
with the Associate Administrator for
Railroad Safety/Chief Safety Officer,
Federal Railroad Administration, 1200
New Jersey Avenue SE., Mail Stop 25,
Washington, DC 20590, not less than 60
days prior to commencing passenger
operations. Any passenger railroad that
has an emergency preparedness plan
approved by FRA as of (the effective
date of the final rule) is considered to
have timely-filed its plan. The
emergency preparedness plan shall
include the name, title, address, and
telephone number of the primary person
on each affected railroad to be contacted
with regard to review of the plan, and
shall include a summary of each
railroad’s analysis supporting each plan
element and describing how every
condition on the railroad’s property that
is likely to affect emergency response is
addressed in the plan.

(2) Filing of amendments to the plan.
(i) Except as provided in paragraph
(a)(2)(ii) of this section, each subsequent
amendment to a railroad’s emergency
preparedness plan shall be filed with
FRA by the passenger railroad not less
than 60 days prior to the proposed
effective date. When filing an
amendment, the railroad must include a
written summary of the proposed
changes to the previously approved plan
and, as applicable, a training plan
describing how and when current and
new employees and contractors would
be trained on any amendment.

(ii) If the proposed amendment is
limited to adding or changing the name,
title, address, or telephone number of
the primary person to be contacted on
each affected railroad with regard to the
review of the plan, approval is not
required under the process in paragraph
(b)(3)(i) of this section. These proposed
amendments may be implemented by

the railroad upon filing with FRA’s
Associate Administrator for Railroad
Safety/Chief Safety Officer. All other
proposed amendments must comply
with the formal approval process in
pa(rs)graph (b)(3)() of this section.

(3) * % %

(i) Except as provided in paragraph
(a)(2)(ii) of this section, FRA will
normally review each proposed plan
amendment within 45 days of receipt.
FRA will then notify the primary
contact person of each affected railroad
of the results of the review, whether the
proposed amendment has been
approved by FRA, and if not approved,
the specific points in which the

proposed amendment is deficient.
* * * * *

Subpart D—Operational (Efficiency)
Tests; Inspection of Records and
Recordkeeping

6. Section 239.301 is revised to read
as follows:

§239.301 Operational (efficiency) tests
and inspections.

(a) Requirement to conduct
operational (efficiency) tests and
inspections. Each railroad to which this
part applies shall periodically conduct
operational (efficiency) tests and
inspections of on-board, control center,
and, as applicable, emergency response
communications center personnel
employed by the railroad, under a
contract or subcontract with the
railroad, or employed by a contractor or
subcontractor to the railroad, to
determine the extent of compliance with
its emergency preparedness plan.

(1) Written program of operational
(efficiency) tests and inspections.
Operational (efficiency) tests and
inspections shall be conducted pursuant
to a written program. New railroads
shall adopt such a program within 30
days of commencing rail operations.
The program shall—

(i) Provide for operational (efficiency)
testing and inspection on appropriate
courses of action in response to various
potential emergency situations and on
the responsibilities of an employee of
the railroad, of an individual who is a
contractor or subcontractor to the
railroad, or an employee of a contractor
of subcontractor to the railroad, as they
relate to the railroad’s emergency
preparedness plan.

(ii) Describe each type of operational
(efficiency) test and inspection required,
including the means and procedures
used to carry it out.

(iii) State the purpose of each type of
operational (efficiency) test and
inspection.

(iv) State, according to operating
divisions where applicable, the
frequency with which each type of
operational (efficiency) test and
inspection is to be conducted.

(v) Identify the officer(s) by name, job
title, and, division or system, who shall
be responsible for ensuring that the
program of operational (efficiency) tests
and inspections is properly
implemented. A railroad with operating
divisions shall identify at least one
officer at the system headquarters who
is responsible for overseeing the entire
program and the implementation by
each division.

(vi) Require that each railroad officer
who conducts operational (efficiency)
tests and inspections be trained on those
aspects of the railroad’s emergency
preparedness plan that are relevant to
the operational (efficiency) tests and
inspections that the officer conducts,
and that the officer be qualified on the
procedures for conducting such
operational (efficiency) tests and
inspections in accordance with the
railroad’s written program of
operational (efficiency) tests and
inspections and the requirements of this
section.

(2) The operational (efficiency) testing
program required by paragraph (a)(1) of
this section may be combined with the
written program of operational
(efficiency) tests and inspections
required by § 217.9(c) of this chapter.

(b) Keeping records of operational
(efficiency) tests and inspections. Each
railroad to which this part applies shall
maintain a written record of the date,
time, place, and result of each
operational (efficiency) test and
inspection that was performed in
accordance with paragraph (a) of this
section. Each record shall also specify
the name of the railroad officer who
administered the test or inspection, the
name of each employee tested, and
sufficient information to identify the
relevant facts relied on for evaluation
purposes.

(c) Retention of operational
(efficiency) test and inspection records.
Each record required by paragraph (a) of
this section shall be retained at the
system headquarters of the railroad and,
as applicable, at the division
headquarters for the division where the
test or inspection was conducted, for
one calendar year after the end of the
calendar year to which the test or
inspection relates. Each such record
shall be made available to
representatives of FRA and States
participating under part 212 of this
chapter for inspection and copying
during normal business hours.
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(d) Keeping records of written
program of operational (efficiency) tests
and inspections. Each railroad shall
retain one copy of its current
operational (efficiency) testing and
inspection program required by
paragraph (a) of this section and one
copy of each subsequent amendment to
such program. These records shall be
retained at the system headquarters,
and, as applicable, at each division
headquarters where the operational
(efficiency) tests and inspections are
conducted, for three calendar years after
the end of the calendar year to which
they relate. These records shall be made
available to representatives of FRA and
States participating under part 212 of
this chapter for inspection and copying
during normal business hours.

(e) Annual summary of operational
(efficiency) tests and inspections. Before
March 1 of each calendar year, each
railroad to which this part applies shall
retain at the system headquarters of the
railroad and, as applicable, at each of its
division headquarters, one copy of a
written summary of the following with
respect to its previous calendar year
activities: the number, type, and result
of each operational (efficiency) test and
inspection, stated according to operating
divisions as applicable, that was
conducted as required by paragraph (a)
of this section. These records shall be
retained for three calendar years after
the end of the calendar year to which
they relate and shall be made available
to representatives of FRA and States
participating under part 212 of this
chapter for inspection and copying
during normal business hours.

Issued in Washington, DC, on June 21,
2012.

Joseph C. Szabo,

Administrator.

[FR Doc. 2012-15746 Filed 6—26—12; 8:45 am]
BILLING CODE 4910-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 223

RIN 0648-BC10

Sea Turtle Conservation; Shrimp
Trawling Requirements; Public Hearing

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; notice of public
hearing.

SUMMARY: NMFS announces a seventh
public hearing to be held in Port
Orange, FL on July 6, 2012, to answer
questions and receive public comments
on the proposed rule to withdraw the
alternative tow time restriction and
require all skimmer trawls, pusher-head
trawls, and wing nets (butterfly trawls)
rigged for fishing to use turtle excluder
devices (TEDs) in their nets, which was
published in the Federal Register on
May 10, 2012. In the proposed rule, we
announced five public hearings to be
held in Morehead City, NC, Larose, LA,
Belle Chasse, LA, D’Iberville, MS, and
Bayou La Batre, AL, and on June 22,
2012 we announced an additional
public hearing in Miami, FL.

DATES: A public hearing will be held on
July 6, 2012, from 10 a.m. to 12 p.m. in
Port Orange, FL. Written comments will
be accepted through July 9, 2012.

ADDRESSES: As published on May 10,
2012 (77 FR 27411), you may submit
comments on this proposed rule,
identified by 0648-BC10, by any of the
following methods:

e Electronic Submissions: Submit all
electronic public comments via the

Federal e-Rulemaking Portal: http://
www.regulations.gov.

e Mail: Michael Barnette, Southeast
Regional Office, NMFS, 263 13th
Avenue South, St. Petersburg, FL 33701.

e Fax:727-824-5309; Attention:
Michael Barnette.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information. We will accept
anonymous comments (enter N/A in the
required fields, if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Michael Barnette, 727-551-5794.

SUPPLEMENTARY INFORMATION:
Meeting Date, Time, and Location

1. Friday, July 6, 2012, 10 a.m. to
12 p.m., Port Orange, FL: Port Orange
Public Library, 1005 City Center Circle,
Port Orange FL 32129, (386) 322—-5152.

Special Accommodations

These hearings are physically
accessible to people with disabilities; a
Spanish language interpreter will be
available, if needed.

Dated: June 22, 2012.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2012-15753 Filed 6—22-12; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Role of
Communities in Stewardship
Contracting Projects

AGENCY: Forest Service, USDA.
ACTION: Notice; request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service is seeking comments
from all interested individuals and
organizations on the extension with
revision of a currently approved
information collection, Role of
Communities in Stewardship
Contracting Projects.

DATES: Comments must be received in
writing on or before August 27, 2012 to
be assured of consideration. Comments
received after that date will be
considered to the extent practicable.
ADDRESSES: Comments concerning this
notice should be addressed to Forest
Service, USDA, Director, Forest
Management Staff, Mail Stop 1103, 1400
Independence Avenue SW.,
Washington, DC 20250-1103.

Comments also may be submitted via
facsimile to 202—-205-1045 or by email
to: InfoCollection0201@fs.fed.us.
Comments may also be submitted via
the World Wide Web/Internet at
http://www.regulations.gov.

The public may inspect comments
received at the Office of the Director,
Forest Management Staff, Third Floor
NW., Yates Federal Building, 201 14th
Street SW., Washington, DC during
normal business hours. Visitors are
encouraged to call ahead to 202—-205—
1766 to facilitate entry to the building.
FOR FURTHER INFORMATION CONTACT:
Sharon Nygaard-Scott, Forest Service,
Forest Management Staff, 202—207—
1766. Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Relay
Service (FRS) at 1-800-877—-8339

twenty-four hours a day, every day of
the year, including holidays.
SUPPLEMENTARY INFORMATION:

Title: Role of Communities in
Stewardship Contracting Projects.

OMB Number: 0596—0201.

Expiration Date of Approval: January
31, 2013.

Type of Request: Extension with
Revision.

Abstract: The Forest Service and
Bureau of Land Management are
required to report to Congress annually
on the role of local communities in the
development of agreement or contract
plans through stewardship contracting,
per Section 323 of Public Law 108-7
(16 U.S.C. 2104 Note). To meet the
requirement, the Forest Service
conducts surveys to gather the necessary
information for use by both the Forest
Service and Bureau of Land
Management. The survey provides
information regarding the:

(a) Nature of the local community
involved in developing agreement or
contract plans,

(b) Nature of roles played by the
entities involved in developing
agreement or contract plans,

(c) Benefits to the community and
agency by being involved in planning
and development of contract plans, and

(d) Usefulness of stewardship
contracting in helping meet the needs of
local communities.

The Pinchot Institute for Conservation
and its sub-contractors collect the
information through an annual
telephone survey. The survey asks
Federal employees, employees of for-
profit and not-for-profit institutions,
employees of State and local agencies,
and individual citizens who have been
involved in stewardship contracting
projects about their role in the
development of agreement or contract
plans.

The information collected through the
survey is analyzed by the Pinchot
Institute for Conservation and its sub-
contractors and used to help develop
the Forest Service and Bureau of Land
Management reports to Congress as
required by Section 323 of Public Law
108-7.

Without the information from this
annual collection of data, the Forest
Service and Bureau of Land
Management will not be able to provide
the required annual reports to Congress
on the role of communities in

development of agreement or contract
plans under stewardship contracting.

Type of Respondents: Employees of
for-profit and non-profit businesses and
institutions, as well as individuals.

Estimated Annual Number of
Respondents: 507.

Estimate of Burden per Response: 0.75
hours.

Estimated Annual Number of
Responses per Respondent: 1.

Estimated Total Annual Burden on
Respondents: 380 Hours.

Comment Is Invited

Comment is invited on: (1) Whether
this collection of information is
necessary for the stated purposes and
the proper performance of the functions
of the Agency, including whether the
information will have practical or
scientific utility; (2) the accuracy of the
Agency'’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission request toward Office of
Management and Budget approval.

Dated: June 18, 2012.
James M. Pena,

Associate Deputy Chief, National Forest
System.

[FR Doc. 2012—-15704 Filed 6—-26-12; 8:45 am|
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Request for
Comment; Objections to New Land
Management Plans, Plan Amendments,
and Plan Revisions

AGENCY: Forest Service, USDA.
ACTION: Notice.
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SUMMARY: Under the Paperwork
Reduction Act of 1995, the Forest
Service is seeking comments from all
interested people and organizations on
the extension of a currently approved
information collection, objections to
new land management plans, plan
amendments, and plan revisions.
DATES: Comments must be received in
writing on or before August 27, 2012 to
be assured of consideration. Comments
received after that date will be
considered to the extent practicable.
ADDRESSES: Comments concerning this
notice should be addressed to: USDA,
Forest Service, Attn: Chris French,
Acting Assistant Director for Planning,
Ecosystem Management Coordination,
Mail Stop 1104, 1400 Independence
Avenue SW., Washington, DC 20250—
1104.

Comments also may be submitted via
facsimile to 202—-205-1012 or by email
to: rterney@fs.fed.us.

The public may inspect comments
received at the Ecosystem Management
Coordination Office, 201 14th St. SW.,
Washington, DC, during normal
business hours. Visitors are encouraged
to call ahead to 202-205-0895 to assist
entry into the building.

FOR FURTHER INFORMATION CONTACT:
Regis Terney, Ecosystem Management
Coordination, at 202—205-0895 or email
to: rterney@fs.fed.us. Individuals who
use telecommunication devices for the
deaf (TDD) may call the Federal Relay
Service (FRS) at 1-800-877-8339, 24
hours a day, every day of the year,
including holidays.

SUPPLEMENTARY INFORMATION:

Title: Objection to new land
management plans, plan amendments,
and plan revisions.

OMB Number: 0596—0158.

Expiration Date of Approval: February
28, 2013.

Type of Request: Extension with
revision of a currently approved
collection.

Abstract: The information that would
be required by Title 36, Code of Federal
Regulations, Part 219-Planning, Subpart
A—National Forest System Land
Management Planning (36 CFR part 219,
subpart B), section 219.54 is the
minimum information needed for a
person to make a clear objection to a
proposed land management plan, plan
amendment, or plan revision. Under 36
CFR 219.54, a person shall provide
name, mailing address, and telephone
number, or email address if available;
signature; the name of the specific plan,
amendment or revision that is the
subject of the objection; and the name
and title of the responsible official; a
statement of the issues and/or the parts

of the plan, plan amendment, or plan
revision to which the objection applies;
a concise statement explaining the
objection and suggesting how the
proposed plan decision may be
improved. If applicable, the objector
should identify how the objector
believes that the plan, plan amendment,
or plan revision is inconsistent with
law, regulation, or policy; and a
statement that demonstrates the link
between prior substantive formal
comments attributed to the objector and
the content of the objection, unless the
objection concerns an issue that arose
after the opportunities for formal
comment (§219.53(a)).

The reviewing officer shall review the
objection(s) and relevant information
and then respond to the objector(s) in
writing.

Estimate of Annual Burden: 10 hours
to prepare the objection.

Type of Respondents: Interested and
affected people, organizations, and
governmental units who participate in
the planning process: such as people
who live in or near National Forest
System (NFS) lands; local, State, and
Tribal governments who have an
interest in the plan; Federal agencies
with an interest in the management of
NFS lands and resources; not-for-profit
organizations interested in NFS
management, such as environmental
groups, recreation groups, educational
institutions; and commercial users of
NFS land and resources.

Estimated Annual Number of
Respondents: 36 per year.

Estimated Annual Number of
Responses per Respondent: 1.

Estimated Total Annual Burden on
Respondents: 360 hours.

Comment is invited on: (1) Whether
the right information is being requested,
including whether the information will
have practical value; (2) whether the
instructions in 36 CFR 219.54 are clear;
(3) whether the Forest Service estimate
of the burden of the collection of
information is accurate, (10 hours); (4)
ways to enhance the quality, usefulness,
and clarity of the information to be
collected; (5) ways to make the
objections available to people, (6) ways
to minimize the burden of the collection
of information on people, including the
use of automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission request toward Office of
Management and Budget approval.

Dated: June 18, 2012.
James M. Pena,

Associate Deputy Chief, National Forest
System.

[FR Doc. 2012—-15705 Filed 6—-26-12; 8:45 am]
BILLING CODE 3410-11-P

COMMISSION ON CIVIL RIGHTS

Sunshine Act Notice

AGENCY: United States Commission on
Civil Rights.
ACTION: Notice of meeting.

DATE AND TIME: Friday, July 6, 2012; 9:30
a.m. EDT.

PLACE: 624 Ninth Street NW., Room 540,
Washington, DC 20425.

Meeting Agenda

This meeting is open to the public.
I. Approval of Agenda
II. Program Planning Update and

discussion of projects:

¢ Discussion and Vote on Strategic

Plan

e Vote on 2012 Final Statutory Report

e Update on Immigration Briefing

¢ Scheduling of Future Briefings
III. Management and Operations

¢ Discussion on Agency Staffing
IV. Adjourn Meeting
CONTACT PERSON FOR FURTHER
INFORMATION: Lenore Ostrowsky, Acting
Chief, Public Affairs Unit (202) 376—
8591.

Hearing-impaired persons who will
attend the meeting and require the
services of a sign language interpreter
should contact Pamela Dunston at (202)
376—8105 or at signlanguage@usccr.gov
at least seven business days before the
scheduled date of the meeting.

Dated: June 25, 2012.
Kimberly Tolhurst,
Senior Attorney-Advisor.
[FR Doc. 2012-15899 Filed 6—25-12; 4:15 pm]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Firms for
Determination of Eligibility To Apply
for Trade Adjustment Assistance

AGENCY: Economic Development
Administration, Department of
Commerce.

ACTION: Notice and opportunity for
public comment.

Pursuant to Section 251 of the Trade
Act 1974, as amended (19 U.S.C. 2341
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et seq.), the Economic Development
Administration (EDA) has received
petitions for certification of eligibility to
apply for Trade Adjustment Assistance
(TAA) from the firms listed below.

Accordingly, EDA has initiated
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each of these

firms contributed importantly to the
total or partial separation of the firm’s
workers, or threat thereof, and to a
decrease in sales or production of each
petitioning firm.

LIST OF PETITIONS RECEIVED BY EDA FOR CERTIFICATION ELIGIBILITY TO APPLY FOR TRADE ADJUSTMENT ASSISTANCE

[05/30/2012 through 06/20/2012]

Date accepted
for investigation

Product(s)

Firm name Firm address
Rainbow Leather, InC ......ccccceeeeeiinnnnen.. 1415 112th Street, College Point NY
Award Flooring, LLP .......ccoocoeiiiiiiiiieene 40111?\15c?r.th 72nd Avenue, Wausau WI
Bruin Manufacturing, Co. .......cccceeieiennee Gozitlgit.h 4th Avenue, Marshaltown IA

Homeart Designs, LLC. .......ccccooevriiriienne

ABCO Tool & Die, INC ....cevvvreeiieeieins

Performance Design, LLC. dba Rhin-O-
Tuff.

Jacobson Hat Company, Inc ...................

6419 McPherson Road, Laredo TX
78041.
11 Thornton Drive, Hyannis MA 2601 ....

2350 East Braniff, Boise ID 83716 .........

1301 Ridge Row, Scranton PA 18510 ...

06/07/12
06/07/12

06/08/12

06/14/12
06/14/12

06/14/12

06/15/12

The firm manufactures printed leather
for shoe and boot wholesalers.

The firm manufactures engineered hard-
wood flooring.

The firm manufactures injection molded
plastic clips, drawer slides, caps, con-
nectors, and rings.

The firm manufactures custom cabinets.

The firm manufactures steel injection
molds.

The firm manufactures finishing equip-
ment for the print industry including
paper punches, coil inserters, wire
closers, comb openers.

The firm creates personalized hats,
headgear, and novelty hats made of
felt and other materials.

Wing’s Sportswear, Inc. and Alamo Tees | 12814 Cogburn Avenue, San Antonio 06/19/12 | The firm manufactures embroidered
& Advertising. TX 78249. fashion apparel and accessories.
Ineeka, INC .....cccuvrreeieiieeee e, 2023 W. Carroll Street, Suite 263, Chi- 06/19/12 | The firm manufactures organic tea and

cago IL 60612.

herb beverage products.

Any party having a substantial
interest in these proceedings may
request a public hearing on the matter.
A written request for a hearing must be
submitted to the Trade Adjustment
Assistance for Firms Division, Room
7106, Economic Development
Administration, U.S. Department of
Commerce, Washington, DC 20230, no
later than ten (10) calendar days
following publication of this notice.

Please follow the requirements set
forth in EDA’s regulations at 13 CFR
315.9 for procedures to request a public
hearing. The Catalog of Federal
Domestic Assistance official number
and title for the program under which
these petitions are submitted is 11.313,
Trade Adjustment Assistance for Firms.

Dated: June 21, 2012.
Miriam Kearse,
Eligibility Certifier, TAA for Firms.
[FR Doc. 2012-15663 Filed 6-26—12; 8:45 am|
BILLING CODE 3510-WH-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1834]

Approval for Expanded Manufacturing
Authority; Foreign-Trade Subzone 7M;
Amgen Manufacturing Limited
(Biotechnology and Healthcare
Products); Juncos, Puerto Rico

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a-81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, the Puerto Rico Industrial
Development Company, grantee of FTZ
7, has requested an expansion of the
scope of manufacturing authority on
behalf of Amgen Manufacturing Limited
(Amgen), within Subzone 7M in Juncos,
Puerto Rico (FTZ Docket 80-2011, filed
12—-15-2011);

Whereas, notice inviting public
comment has been given in the Federal
Register (76 FR 80332—-80333, 12—23—
2011) and the application has been
processed pursuant to the FTZ Act and
the Board’s regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied, and

that the proposal is in the public
interest;

Now, therefore, the Board hereby
orders:

The application to expand the scope
of manufacturing authority under zone
procedures within Subzone 7M, as
described in the application and
Federal Register notice, is approved,
subject to the FTZ Act and the Board’s
regulations, including Section 400.13.

Signed at Washington, DC, this 18 day of
June 2012.

Paul Piquado,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

ATTEST:

Elizabeth Whiteman,

Acting Executive Secretary.

[FR Doc. 2012—-15747 Filed 6-26-12; 8:45 am|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1833]
Approval for Manufacturing Authority;

Foreign-Trade Zone 15; Blount, Inc.
(Log Splitters); Kansas City, MO

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
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amended (19 U.S.C. 81a—81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, the Greater Kansas City
Foreign Trade Zone, Inc., grantee of
Foreign-Trade Zone 15, has requested
manufacturing authority on behalf of
Blount, Inc., within FTZ 15 in Kansas
City, Missouri, (FTZ Docket 76-2011,
filed 11-29-2011);

Whereas, notice inviting public
comment has been given in the Federal
Register (76 FR 76122, 12-6-2011) and
the application has been processed
pursuant to the FTZ Act and the Board’s
regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied, and
that the proposal is in the public
interest;

Now, therefore, the Board hereby
orders:

The application for manufacturing
authority under zone procedures within
FTZ 15 on behalf of Blount, Inc. as
described in the application and
Federal Register notice, is approved,
subject to the FTZ Act and the Board’s
regulations, including Section 400.13.

Signed at Washington, DC, this 18th day of
June 2012.

Paul Piquado,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

ATTEST:

Elizabeth Whiteman,

Acting Executive Secretary.

[FR Doc. 2012-15728 Filed 6—26—12; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1837]

Reorganization of Foreign-Trade Zone
136 Under Alternative Site Framework;
Brevard County, FL

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, the Board adopted the
alternative site framework (ASF) (74 FR
1170, 01/12/09; correction 74 FR 3987,
01/22/09; 75 FR 71069-71070, 11/22/
10) as an option for the establishment or
reorganization of general-purpose zones;

Whereas, the Canaveral Port
Authority, grantee of Foreign-Trade
Zone 136, submitted an application to

the Board (FTZ Docket 48—2010, filed
08/02/10; amended 04/23/12) for
authority to reorganize under the ASF
with a service area of Brevard County,
within and adjacent to the Port
Canaveral Customs and Border
Protection port of entry, FTZ 136’s
existing Sites 1-4 and 6 would be
categorized as magnet sites, Site 5
would be categorized as a usage-driven
site, Site 3—Parcel 2 would be
renumbered as Site 6, and Site 3—Parcel
3 would be removed;

Whereas, notice inviting public
comment was given in the Federal
Register (75 FR 47537, 8/6/10) and the
application, as amended, has been
processed pursuant to the FTZ Act and
the Board’s regulations; and,

Whereas, the Board adopts the
findings and recommendation of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied, and
that the proposal, as amended, is in the
public interest;

Now, therefore, the Board hereby
orders:

The amended application to
reorganize FTZ 136 under the
alternative site framework is approved,
subject to the FTZ Act and the Board’s
regulations, including Section 400.13, to
the Board’s standard 2,000-acre
activation limit for the overall general-
purpose zone project, to a five-year ASF
sunset provision for magnet sites that
would terminate authority for Sites 1, 2,
3, 4 and 6 if not activated by June 30,
2017, and to a three-year ASF sunset
provision for usage-driven sites that
would terminate authority for Site 5 if
no foreign-status merchandise is
admitted for a bona fide customs
purpose by June 30, 2015.

Signed at Washington, DC, this 18th day of
June 2012.

Paul Piquado,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

ATTEST:

Elizabeth Whiteman,

Acting Executive Secretary.

[FR Doc. 2012—-15739 Filed 6—26-12; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1836]
Reorganization of Foreign-Trade Zone

100 under Alternative Site Framework;
Dayton, OH

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as

amended (19 U.S.C. 81a—81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, the Board adopted the
alternative site framework (ASF) (74 FR
1170, 01/12/09; correction 74 FR 3987,
01/22/09; 75 FR 71069-71070, 11/22/
10) as an option for the establishment or
reorganization of general-purpose zones;

Whereas, the Greater Dayton Foreign-
Trade Zone, Inc., grantee of Foreign-
Trade Zone 100, submitted an
application to the Board (FTZ Docket 1—
2012, filed 01/3/2012) for authority to
reorganize under the ASF with a service
area of Auglaize, Darke, Fayette, Greene,
Mercer, Miami, Montgomery, Preble and
Shelby Counties, Ohio, within and
adjacent to the Dayton Customs and
Border Protection port of entry, and FTZ
100’s existing Site 1 would be
categorized as a magnet site, existing
Sites 2—5 would be removed, the acreage
of Site 1 would be reduced, and FTZ
100’s existing Site 6 would be
categorized as a usage-driven site;

Whereas, notice inviting public
comment was given in the Federal
Register (77 FR 1053, 1/9/2012) and the
application has been processed
pursuant to the FTZ Act and the Board’s
regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied, and
that the proposal is in the public
interest;

Now, therefore, the Board hereby
orders:

The application to reorganize FTZ 100
under the alternative site framework is
approved, subject to the FTZ Act and
the Board’s regulations, including
Section 400.13, to the Board’s standard
2,000-acre activation limit for the
overall general-purpose zone project,
and to a three-year sunset provision for
usage-driven sites that would terminate
authority for Site 6 if no foreign-status
merchandise is admitted for a bona fide
customs purpose by June 30, 2015.

Signed at Washington, DG, this 18 day of
June 2012.
Paul Piquado,
Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.
ATTEST:
Elizabeth Whiteman,
Acting Executive Secretary.
[FR Doc. 2012—-15742 Filed 6—-26-12; 8:45 am|
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1829]

Voluntary Termination of Foreign-
Trade Subzone 33B Verosol USA, Inc.
Kennedy Township, Allegheny County,
PA

Pursuant to the authority granted in the
Foreign-Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—81u), and the
Foreign-Trade Zones Board Regulations (15
CFR part 400), the Foreign-Trade Zones
Board has adopted the following order:

Whereas, on December 28, 1988, the
Foreign-Trade Zones Board issued a
grant of authority to the Regional
Industrial Development Corporation of
Southwestern Pennsylvania, grantee of
FTZ 33, authorizing the establishment
of Foreign-Trade Subzone 33B at the
Verosol USA, Inc., plant in Kennedy
Township, Allegheny County,
Pennsylvania (Board Order 416, 54 FR
164, 1/4/89);

Whereas, the Regional Industrial
Development Corporation of
Southwestern Pennsylvania has advised
that zone procedures are no longer
needed at the facility and requested
voluntary termination of Subzone 33B
(FTZ Docket 15-2012);

Whereas, the request has been
reviewed by the FTZ Staff and Customs
and Border Protection officials, and
approval has been recommended;

Now, therefore, the Foreign-Trade
Zones Board terminates the subzone
status of Subzone 33B, effective this
date.

Dated: Signed at Washington, DG, this 18
day of June 2012.

Paul Piquado,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

ATTEST:

Elizabeth Whiteman,

Acting Executive Secretary.

[FR Doc. 2012-15733 Filed 6—26—12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-833]

Stainless Steel Bar From Japan: Final
Results of Antidumping Duty Changed-
Circumstances Review, and
Revocation of Order in Part

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On May 29, 2012, the
Department of Commerce (the
Department) published in the Federal
Register a notice of initiation and
preliminary results of the antidumping
duty changed-circumstances review
with intent to revoke in part the order
on stainless steel bar (SSBar) from Japan
(the Order).1 In the Initiation and
Preliminary Results, we invited
interested parties to comment on the
preliminary determinations to exclude
three products under Grades 304 and
440C, as described below, from the
scope of the Order and to revoke the
Order in part retroactively to February
1, 2010. The Department received no
comments from interested parties.
Therefore, the Department is revoking
the Order in part to exclude the three
products described below in New Scope
Language, effective February 1, 2010.
DATES: Effective Date: February 1, 2010.
FOR FURTHER INFORMATION CONTACT:
Bryan Hansen or Minoo Hatten, AD/
CVD Operations, Office 1, Import
Administration, International Trade
Administration, Department of
Commerce, 14th Street and Constitution
Avenue NW, Washington, DG 20230;
telephone: (202) 482—-3683 or (202) 482—
1690, respectively.

SUPPLEMENTARY INFORMATION:

Background

On February 21, 1995, the Department
published the Order.2 On February 14,
2012, Suruga USA Corp. (Suruga)
requested that the Department conduct
a changed-circumstances review of the
Order.? On May 7, 2012, Suruga
submitted revised product descriptions,
as described below, with respect to one
product under Grade 304 and two
products under Grade 440C.4 Suruga
stated that, although the form of the
descriptions was revised for ease of
understanding, the products described
in its May 7, 2012 submission are
identical to those in its February 14,
2012 submission.5 On May 11, 2012, we
received a submission from the
petitioners ¢ expressing a lack of interest

1 See Stainless Steel Bar From Japan: Initiation
and Preliminary Results of Antidumping Duty
Changed-Circumstances Review, and Intent To
Revoke Order in Part, 77 FR 31578 (May 29, 2012)
(Initiation and Preliminary Results).

2 See Notices of Antidumping Duty Orders:
Stainless Steel Bar from Brazil, India, and Japan,
60 FR 9661 (February 21, 1995).

3 See generally Suruga’s Letter to the Department,
dated February 14, 2012.

4 See Suruga’s Letter to the Department, dated
May 7, 2012 at Attachment A.

5See id. at 1 and Attachment A.

6 The petitioners are Carpenter Technology
Corporation, Crucible Industries LLC, Electralloy
Corporation a Division of G.O. Carlson Inc. Co.,
North American Stainless, Outokumpu Stainless

in the products identified in Suruga’s
May 7, 2012, request and certifications
that they account for virtually all of the
domestic production of the particular
SSBar.” On May 29, 2012, we published
the initiation and preliminary results of
this changed-circumstances review.8 As
noted above, we gave interested parties
an opportunity to comment on the
Initiation and Preliminary Results.® We
received no comments from interested
parties.

Scope of the Order

The scope of the order covers SSBar.
The term SSBar with respect to the
order means articles of stainless steel in
straight lengths that have been either
hot-rolled, forged, turned, cold-drawn,
cold-rolled or otherwise cold-finished,
or ground, having a uniform solid cross
section along their whole length in the
shape of circles, segments of circles,
ovals, rectangles (including squares),
triangles, hexagons, octagons or other
convex polygons. SSBar includes cold-
finished SSBars that are turned or
ground in straight lengths, whether
produced from hot-rolled bar or from
straightened and cut rod or wire, and
reinforcing bars that have indentations,
ribs, grooves, or other deformations
produced during the rolling process.

Except as specified above, the term
does not include stainless steel semi-
finished products, cut-length flat-rolled
products (i.e., cut-length rolled products
which if less than 4.75 mm in thickness
have a width measuring at least 10 times
the thickness, or if 4.75 mm or more in
thickness having a width which exceeds
150 mm and measures at least twice the
thickness), wire (i.e., cold-formed
products in coils, of any uniform solid
cross section along their whole length,
which do not conform to the definition
of flat-rolled products), and angles,
shapes and sections.

In addition, the term does not include
certain valve/stem stainless steel round
bar of 21-2N modified grade, having a
diameter of 5.7 millimeters (with a
tolerance of 0.025 millimeters), in
length no greater than 15 meters, having
a chemical composition consisting of a
minimum of 0.50 percent and a
maximum of 0.60 percent of carbon, a
minimum of 7.50 percent and a

Bar, Inc., Universal Stainless & Alloy Products, Inc.,
and Valbruna Slater Stainless, Inc.

7 See the petitioners’ letter to the Department,
dated May 11, 2012, at 1. The petitioners used the
term “virtually all” in their May 11, 2012, letter.
See id. at 1-2. For the final results, the Department
continues to interpret the phrase “virtually all” as
fulfilling the “substantially all” threshold provided
under section 351.222(g)(1)(i) of the Department’s
regulations.

8 See generally Initiation and Preliminary Results.

9 See id. 77 FR at 31580.
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maximum of 9.50 percent of manganese,
a maximum of 0.25 percent of silicon,
a maximum of 0.04 percent of
phosphorus, a maximum of 0.03 percent
of sulfur, a minimum of 20.0 percent
and a maximum of 22.00 percent of
chromium, a minimum of 2.00 percent
and a maximum of 3.00 percent of
nickel, a minimum of 0.20 percent and
a maximum of 0.40 percent of nitrogen,
a minimum of 0.85 percent of the
combined content of carbon and
nitrogen, and a balance minimum of
iron, having a maximum core hardness
of 385 HB and a maximum surface
hardness of 425 HB, with a minimum
hardness of 270 HB for annealed
material.10

The SSBar subject to the order is
currently classifiable under subheadings
7222.11.00, 7222.19.00, 7222.20.00, and
7222.30.00 of the Harmonized Tariff
Schedule of the United States
(HTSUS).11 Although the HTSUS
subheadings are provided for
convenience and customs purposes, our
written description of the scope of the
order is dispositive.

Final Results of Antidumping Duty
Changed-Circumstances Review and
Revocation of the Order in Part

Pursuant to sections 751(d)(1) and
782(h)(2) of the Tariff Act of 1930 (the
Act), as amended, the Department may
revoke an antidumping duty order in
part after conducting a changed-
circumstances review under section
751(b) of the Act. Section 751(b)(1)
requires a changed-circumstances
review to be conducted upon the receipt
of a request which shows changed-
circumstances sufficient to warrant a
review.

The affirmative statement of no
interest by the petitioners regarding the
products, as described below in the New
Scope Language section, along with the
fact that no other domestic interested
party commented on the Initiation and
Preliminary Results, constitutes
sufficient support on the part of
virtually all domestic producers of like
merchandise to warrant revocation of

10 See Final Results of Antidumping Duty
Changed-Circumstances Review and Revocation of
Order in Part: Stainless Steel Bar from Japan, 71 FR
70959, 70960 (December 7, 2006).

11 The Department previously listed
7222.10.0005, 7222.10.0050, 7222.20.0005,
7222.20.0045, 7222.20.0075, and 7222.30.0000 in
the scope of the Order. See id. 71 FR at 7059. On
February 14, 2010, the above-referenced numbers
were replaced with 7222.10.10, 7222.11.00,
7222.19.00, 7222.20.00, and 7222.30.00. As a result
of recent changes to the HTSUS, effective February
3, 2012, the subject merchandise is no longer
classifiable under HTSUS 7222.10.00. See
Harmonized Tariff Schedule of the United States,
available at http://www.usitc.gov/tata/hts/
bychapter/_1200.htm.

the Order in part. Therefore, in
accordance with sections 751(d)(1) and
782(h) of the Act and sections
351.216(d) and 351.222(g)(1)(i) of the
Department’s regulations, the
Department is partially revoking the
Order with regard to the products
meeting the specifications described
below.

New Scope Language

As aresult of the final results of this
changed-circumstances review, the
Department will add the following
language, as the penultimate paragraph,
to the scope of the Order: “Furthermore,
effective for entries entered, or
withdrawn for warehouse, for
consumption on or after February 1,
2010, the term does not include one
SSBar product under Grade 304 and two
types of SSBar products under Grade
440C. (1) The Grade 304 product meets
the following descriptions: round cross-
section, cold finished, chrome plated
(plating thickness 10 microns or
greater), hardness of plating a minimum
750 HV on the Vickers Scale, maximum
roundness deviation of 0.020 mm (based
on circularity tolerance described in JIS
B 0021 (1984)), in actual (measured)
lengths from 2000 mm to 3005 mm, in
nominal outside diameters ranging from
6 mm to 30 mm (diameter tolerance for
any size from minus 0.010 mm to minus
0.053 mm). Tolerance can be defined as
the specified permissible deviation from
a specified nominal dimension; for
example if the nominal outside diameter
of the product entering is 6 mm, then
the actual measured sizes should fall
within 5.947 mm to 5.990 mm; (2) The
first Grade 440C product meets the
following descriptions: round cross-
section, cold finished, heat treated
through induction hardening, minimum
Rockwell hardness of 56 Hardness of 56
HRC, maximum roundness deviation of
0.007 mm (based on circularity
tolerance described in JIS B 0021
(1984)), in actual (measured) lengths
from 500 mm to 3005 mm, in nominal
outside diameters ranging from 3 mm to
38.10 mm (diameter tolerance for any
size from 0.00 mm to minus 0.150 mm).
Tolerance can be defined as the
specified permissible deviation from a
specified nominal dimension; for
example if the nominal outside diameter
of the product entering is 3 mm, then
the actual measured sizes should fall
within 2.850 mm to 3.000 mm; (3) The
second Grade 440C product meets the
following descriptions: round cross-
section, cold finished, chrome plated
(plating thickness 5 microns or greater),
heat treated through induction
hardening, minimum Rockwell
Hardness of 56 HRC, maximum

roundness deviation of 0.007 mm (based
on circularity tolerance described in JIS
B 0021 (1984)), in actual (measured)
lengths from 2000 mm to 3005 mm, in
nominal outside diameters ranging from
6 mm to 30 mm (diameter tolerance for
any size from minus 0.004 mm to minus
0.020 mm). Tolerance can be defined as
the specified permissible deviation from
a specified nominal dimension; for
example if the nominal outside diameter
of the product entering is 6 mm, then
the actual measured sizes should fall
within 5.980 mm to 5.996 mm.”

Effective Date of Revocation

As stated in the Initiation and
Preliminary Results, it is the
Department’s practice to revoke an order
(in whole or in part) so that the effective
date of revocation covers entries that
have not been subject to a completed
administrative review.12 Absent any
comments from interested parties, the
Department continues to find that it is
appropriate to revoke the Order in part
retroactively to February 1, 2010, since
the Department has not completed an
administrative review of the Order for
the period February 1, 2010, through
January 31, 2011. Therefore, in
accordance with section 751(d)(3) of the
Act and section 351.222(g)(4) of the
Department’s regulations, the
Department will instruct U.S. Customs
and Border Protection (CBP) to (1)
terminate the suspension of liquidation
of all unliquidated entries of the three
types of SSBar from Japan described
above, entered, or withdrawn from
warehouse, for consumption on or after
February 1, 2010, and (2) liquidate such
entries without regard to antidumping
duties. The Department will further
instruct CBP to refund with interest any
estimated duties collected with respect
to unliquidated entries of the three
types of SSBar from Japan described
above, entered or withdrawn from
warehouse, for consumption on or after
February 1, 2010, in accordance with
section 778 of the Act and section
351.222(g)(4) of the Department’s
regulations.

12 See 77 FR at 31580 (citing Notice of the Final
Results of Changed Circumstances Review and
Revocation of the Antidumping Order: Coumarin
from the People’s Republic of China, 69 FR 24122
(May 3, 2004) and the accompanying Issues and
Decision Memorandum at 3; Large Newspaper
Printing Presses and Components Thereof, Whether
Assembled or Unassembled, from Germany: Notice
of Final Results of Changed Circumstances Review,
Revocation of the Antidumping Duty Order, and
Rescission of Administrative Reviews, 67 FR 19551,
19552 (April 22, 2002)).


http://www.usitc.gov/tata/hts/bychapter/_1200.htm
http://www.usitc.gov/tata/hts/bychapter/_1200.htm

Federal Register/Vol. 77, No. 124/ Wednesday, June 27, 2012/ Notices

38273

Notification Regarding Administrative
Protective Order

This notice serves as a reminder to
parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with section 351.306 of the
Department’s regulations. Timely
written notification of the return and/or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a sanctionable violation.

This notice is published in
accordance with section 777(i)(1) of the
Act and sections 351.216(e) and
351.222(g)(3)(vii) of the Department’s
regulations.

Dated: June 20, 2012.
Ronald K. Lorentzen,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 2012-15759 Filed 6-26—12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Availability of Seats for the Florida
Keys National Marine Sanctuary
Advisory Council

AGENCY: Office of National Marine
Sanctuaries (ONMS), National Ocean
Service (NOS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC).
ACTION: Notice and request for
applications.

SUMMARY: The ONMS is seeking
applications for the following positions
on the Florida Keys National Marine
Sanctuary Advisory Council: Citizen at
Large—Lower Keys (alternate), Citizen
at Large—Middle Keys (member),
Citizen at Large—Middle Keys
(alternate), Conservation and
Environment [2nd of 2] (member),
Conservation and Environment [2nd of
2] (alternate), Education and Outreach
(member), Education and Outreach
(alternate), Fishing—Commercial—
Shell/Scale (member), Fishing—
Commercial—Shell/Scale (alternate),
South Florida Ecosystem Restoration
(alternate), Submerged Cultural
Resources (member), Submerged
Cultural Resources (alternate),
Tourism—Upper Keys (member), and
Tourism—Upper Keys (alternate).
Applicants are chosen based upon their
particular expertise and experience in

relation to the seat for which they are
applying; community and professional
affiliations; philosophy regarding the
protection and management of marine
resources; and possibly the length of
residence in the area affected by the
sanctuary. Applicants who are chosen
as members should expect to serve
3-year terms, pursuant to the council’s
Charter.
DATES: Applications are due by July 31,
2012.
ADDRESSES: Application kits may be
obtained from Lilli Ferguson, Florida
Keys National Marine Sanctuary, 33
East Quay Rd., Key West, FL 33040.
Completed applications should be sent
to the same address.
FOR FURTHER INFORMATION CONTACT: Lilli
Ferguson, Florida Keys National Marine
Sanctuary, 33 East Quay Rd., Key West,
FL 33040; (305) 809—4700 x245;
Lilli.Ferguson@noaa.gov.
SUPPLEMENTARY INFORMATION: Per the
council’s Charter, if necessary, terms of
appointment may be changed to provide
for staggered expiration dates or
member resignation mid term.
Authority: 16 U.S.C. Sections 1431, et seq.
(Federal Domestic Assistance Catalog
Number 11.429 Marine Sanctuary Program)
Dated: June 6, 2012.
Daniel J. Basta,

Director of National Marine Sanctuaries,
National Ocean Service, National Oceanic
and Atmospheric Administration.

[FR Doc. 2012-15653 Filed 6—26—12; 8:45 am]
BILLING CODE 3510-NK-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Science Advisory Board; Meeting

AGENCY: Office of Oceanic and
Atmospheric Research (OAR), National
Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce (DOC).

ACTION: Notice of open meeting.

SUMMARY: The Science Advisory Board
(SAB) was established by a Decision
Memorandum dated September 25,
1997, and is the only Federal Advisory
Committee with responsibility to advise
the Under Secretary of Commerce for
Oceans and Atmosphere on strategies
for research, education, and application
of science to operations and information
services. SAB activities and advice
provide necessary input to ensure that
National Oceanic and Atmospheric
Administration (NOAA) science
programs are of the highest quality and

provide optimal support to resource
management.

Time and Date: The meeting will be
held Monday, July 16, 2012 from 9 a.m.
to 5:30 p.m. and Tuesday, July 17, 2012
from 8:30 a.m. to 2:30 p.m. These times
and the agenda topics described below
are subject to change. Please refer to the
Web page http://www.sab.noaa.gov/
Meetings/meetings.html for the most up-
to-date meeting agenda.

Place: The meeting will be held at the
NOAA Pacific Marine Environmental
Laboratory, 7600 Sand Point Way NE.,
Seattle, Washington 98115.

Please check the SAB Web site
http://www.sab.noaa.gov for directions
to the meeting location.

Status: The meeting will be open to
public participation with a 15 minute
public comment period on July 16 at
5:15 p.m. (check Web site to confirm
time). The SAB expects that public
statements presented at its meetings will
not be repetitive of previously
submitted verbal or written statements.
In general, each individual or group
making a verbal presentation will be
limited to a total time of five (5)
minutes. Individuals or groups planning
to make a verbal presentation should
contact the SAB Executive Director by
July 9, 2012 to schedule their
presentation.

Written comments should be received
in the SAB Executive Director’s Office
by July 9, 2012 to provide sufficient
time for SAB review. Written comments
received by the SAB Executive Director
after July 9, 2012 will be distributed to
the SAB, but may not be reviewed prior
to the meeting date. Seating at the
meeting will be available on a first-
come, first-served basis.

Special Accommodations: These
meetings are physically accessible to
people with disabilities. Requests for
special accommodations may be
directed no later than 12 p.m. on July
9, 2012, to Dr. Cynthia Decker, SAB
Executive Director, SSMC3, Room
11230, 1315 East-West Hwy., Silver
Spring, MD 20910.

Matters to be Considered: The
meeting will include the following
topics: (1) Ocean Exploration Advisory
Working Group Report on Review of the
Ocean Exploration Program; (2) Update
from the SAB Research and
Development Portfolio Review Task
Force; (3) Update from the SAB Satellite
Task Force (4) Update on the NOAA
Response to SAB Report on Integrated
Ecosystem Assessments: Draft
Guidelines for Integrated Ecosystem
Assessments; (5) Update on Use of the
NOAA Logo; (7) Updates from SAB
Working Groups; (8) Science
Presentations from the NOAA Alaska


http://www.sab.noaa.gov/Meetings/meetings.html
http://www.sab.noaa.gov/Meetings/meetings.html
mailto:Lilli.Ferguson@noaa.gov
http://www.sab.noaa.gov
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and Northwest Fisheries Science
Centers; the NOAA Pacific Marine
Environmental Laboratory and the
NOAA Office of Response and
Restoration.

FOR FURTHER INFORMATION CONTACT: Dr.
Cynthia Decker, Executive Director,
Science Advisory Board, NOAA, Rm.
11230, 1315 East-West Highway, Silver
Spring, Maryland 20910. (Phone: 301—
734-1156, Fax: 301-713-1459, Email:
Cynthia.Decker@noaa.gov; or visit the
NOAA SAB Web site at http://
www.sab.noaa.gov.

Dated: June 20, 2012.
Terry Bevels,
Acting Chief Financial Officer, Office of
Oceanic and Atmospheric Research, National
Oceanic and Atmospheric Administration.

[FR Doc. 2012-15452 Filed 6—26—12; 8:45 am]
BILLING CODE 3510-KD-P

CONSUMER PRODUCT SAFETY
COMMISSION

Sunshine Act Meeting Notice

FEDERAL REGISTER CITATION OF PREVIOUS
ANNOUNCEMENT: Vol. 777 No. 121,
Friday, June 22, 2012, page 37660.
ANNOUNCED TIME AND DATE OF OPEN
MEETING: 10 a.m.—11 a.m., Wednesday
June 27, 2012.

CHANGES TO OPEN MEETING: REVISED
AGENDA AND TIME: Matters to be
Considered: (1) Decisional Matters: Play
Yards—Final Rule; (2) Briefing Matter:
Representative Samples; 10 a.m.—12
p.m., Wednesday, June 27, 2012.

For a recorded message containing the
latest agenda information, call (301)
504-7948.

CONTACT PERSON FOR ADDITIONAL
INFORMATION: Todd A. Stevenson, Office
of the Secretary, 4330 East West
Highway, Bethesda, MD 20814 (301)
504—-7923.

Dated: June 25, 2012.
Todd A. Stevenson,
Secretary.
[FR Doc. 201215840 Filed 6-25-12; 4:15 pm]
BILLING CODE 6355-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Availability of the Fiscal Year 2011
United States Special Operations
Command (USSOCOM) Inventory List
of Contracts for Services

AGENCY: United States Special
Operations Command (USSOCOM),
Department of Defense (DoD).

ACTION: Notice of availability.

SUMMARY: In accordance with section
2330a of Title 10, United States Code as
amended by the National Defense
Authorization Act for Fiscal Year 2012,
the Director of Procurement USSOCOM
and the Office of the Director, Defense
Procurement and Acquisition Policy,
Office of Strategic Sourcing (DPAP/SS)
will make available to the public the
first inventory of activities performed
pursuant to contracts for services. The
inventory will be published to the
USSOCOM public portal Web site at the
following location: http://
www.socom.mil/sordac/Documents/
USSOCOM FY11 Services_Inventory
List.pdf.

DATES: Inventory to be made publically
available within 30 days after
publication of this notice.

ADDRESSES: Send written comments and
suggestions concerning this inventory to
Marian Duchesne, Procurement Analyst,
SORDAC-KM (Team Jacobs), 7701
Tampa Point Blvd., MacDill AFB, FL
33621-5323.

FOR FURTHER INFORMATION CONTACT:
Marian Duchesne at (813) 826—6499 or
email marian.duchesne.ctr@socom.mil.

Dated: June 22, 2012.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2012-15702 Filed 6-26—12; 8:45 am]|
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary

[Docket ID DOD-2012-0S-0077]
Privacy Act of 1974; System of
Records

AGENCY: Defense Security Service, DoD.
ACTION: Notice to Delete Four Systems of
Records.

SUMMARY: The Defense Security Service
is deleting four systems of records
notices from its existing inventory of
record systems subject to the Privacy
Act of 1974, as amended.

DATES: This proposed action will be
effective without further notice on July
27,2012 unless comments are received
which result in a contrary
determination.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

o Federal Rulemaking Portal: http://
www.regulations.gov.

Follow the instructions for submitting
comments.

e Mail: Federal Docket Management
System Office, 4800 Mark Center Drive,
East Tower, 2nd Floor, Suite 02G09,
Alexandria, VA 22350-3100.

Instructions: All submissions received
must include the agency name and
docket number for this Federal Register
document. The general policy for
comments and other submissions from
members of the public is to make these
submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Mr.
Leslie Blake, Defense Security Service,
Office of FOIA/PA, 27130 Telegraph
Road, Quantico, VA 22314 or at (571)
305—-6740.

SUPPLEMENTARY INFORMATION: The
Defense Security Service systems of
records notices subject to the Privacy
Act of 1974 (5 U.S.C. 552a), as amended,
have been published in the Federal
Register and are available from the
address in FOR FURTHER INFORMATION
CONTACT.

The proposed deletions are not within
the purview of subsection (r) of the
Privacy Act of 1974 (5 U.S.C. 552a), as
amended, which requires the
submission of a new or altered system
report.

Dated: June 21, 2012.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

Deletions:
V5-05

Joint Personnel Adjudication System
(JPAS) (July 1, 2005, 70 FR 38120)

V5-01

Investigative Records Repository (IRR)
(September 30, 2011, 76 FR 60812)

REASON:

JPAS and IRR have been transferred to
the Office of the Secretary, DoD/Joint
Staff (DMDC 12 DoD, Joint Personnel
Adjudication System (JPAS) (May 3,
2011, 76 FR 24863) and DMDC 11 DoD,
Investigative Records Repository (IRR)
(September 30, 2011, 76 FR 60812,
respectively). All records associated
with these programs were transferred
with the systems; therefore these
systems of records notices can now be
deleted.

V5-03

Case Control Management System
(CCMS) (September 14, 1999, 64 FR
49776)
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REASON:

The Case Control Management System
(CCMS) data was migrated into DMDC
12 DoD, Joint Personnel Adjudication
System (JPAS) (May 3, 2011, 76 FR
24863) upon its development. There is
no longer a need to retain backup data
since JPAS is fully operational, therefore

the system of records can now be
deleted.

V10-01

Investigation and Inspection Supplier
Contract Files (August 17, 1999, 64 FR
44704)

REASON:

The Investigation and Inspection
Supplier Contract Files contained
copies of contracts and payment data on
individual contractors who performed
investigations/inspections for Defense
Security Service (DSS) on an as needed
basis. DSS has not used contractors
since 2003 so the data was destroyed in
accordance with approved financial
data retention schedules; therefore this
system can now be deleted.

[FR Doc. 2012-15609 Filed 6-26—12; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Intent To Grant Exclusive
Patent License; Emerging Growth
Enterprise LLC

AGENCY: Department of the Navy, DoD.
ACTION: Notice.

SUMMARY: The Department of the Navy
hereby gives notice of its intent to grant
Emerging Growth Enterprise LLC a
revocable, nonassignable, exclusive
license to practice in the field of fire
fighting foam discharge and suppression
testing systems in the United States and
its territories, and North America for the
Government-owned invention
represented by U.S. Patents numbers
6,588,286 (Issued July 8, 2003),
6,615,675 (Issued September 9, 2003),
6,715,373 (Issued April 6, 2004),
6,739,174 (Issued May 25, 2004), and
7,290,457 (Issued November 6, 2007)
and entitled, “Nofoam system for testing
a foam delivery system on a vehicle”,
No. 7,293,478 (Issued November 13,
2007) and entitled ‘“Method for testing

a foam delivery system on a vehicle”,
and patent application numbers 13/
372,755 and 13/372,712 and entitled
“Foam Free Testing Systems and
Methods.”

DATES: Anyone wishing to object to the
grant of this license must file written

objections along with supporting
evidence, if any, not later than July 12,
2012.

ADDRESSES: Written objections are to be
filed with the Naval Facilities
Engineering Service Center, Code CI90,
1100 23rd Avenue, Port Hueneme, CA
93043-4370, attention: Kurt Buehler.
FOR FURTHER INFORMATION CONTACT: Kurt
Buehler, Technology Transfer Office,
Naval Facilities Engineering Service
Center, Code CI90, 1100 23rd Avenue,
Port Hueneme, CA 93043-4370,
telephone 805-982—-1225. Due to U.S.
Postal delays, please fax 805-982-3481,
email: kurt.buehler@navy.mil or use
courier delivery to expedite response.

Authority: 35 U.S.C. 207, 37 CFR part 404.

Dated: June 14, 2012.
L.R. Almand,

Office of the Judge Advocate General, U.S.
Navy, Alternate Federal Register Liaison
Officer.

[FR Doc. 2012-15652 Filed 6—26—12; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Oak Ridge
Reservation

AGENCY: Department of Energy, DoE.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB), Oak Ridge
Reservation. The Federal Advisory
Committee Act (Pub. L. 92—-463, 86 Stat.
770) requires that public notice of this
meeting be announced in the Federal
Register.

DATES: Wednesday, July 11, 2012 6:00
p-m.

ADDRESSES: Department of Energy
Information Center, 1 Science.gov Way,
Oak Ridge, Tennessee 37830.

FOR FURTHER INFORMATION CONTACT:
Melyssa P. Noe, Federal Coordinator,
Department of Energy Oak Ridge
Operations Office, P.O. Box 2001, EM—
90, Oak Ridge, TN 37831. Phone (865)
241-3315; Fax (865) 576—0956 or email:
noemp@oro.doe.gov or check the Web
site at www.oakridge.doe.gov/em/ssab.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to make recommendations
to DOE-EM and site management in the
areas of environmental restoration,
waste management, and related
activities.

Tentative Agenda

e Welcome and Announcements

e Comments from the Deputy
Designated Federal Officer

e Comments from the DOE,
Tennessee Department of Environment
and Conservation, and Environmental
Protection Agency Liaisons

¢ Public Comment Period

e Presentation

e Additions/Approval of Agenda

e Motions/Approval of June Meeting
Minutes

e Status of Recommendations with
DOE

e Committee Reports

¢ Federal Coordinator Report

¢ Adjourn

Public Participation: The EM SSAB,
Oak Ridge, welcomes the attendance of
the public at its advisory committee
meetings and will make every effort to
accommodate persons with physical
disabilities or special needs. If you
require special accommodations due to
a disability, please contact Melyssa P.
Noe at least seven days in advance of
the meeting at the phone number listed
above. Written statements may be filed
with the Board either before or after the
meeting. Individuals who wish to make
oral statements pertaining to the agenda
item should contact Melyssa P. Noe at
the address or telephone number listed
above. Requests must be received five
days prior to the meeting and reasonable
provision will be made to include the
presentation in the agenda. The Deputy
Designated Federal Officer is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business. Individuals
wishing to make public comments will
be provided a maximum of five minutes
to present their comments.

Minutes: Minutes will be available by
writing or calling Melyssa P. Noe at the
address and phone number listed above.
Minutes will also be available at the
following Web site: http://
www.oakridge.doe.gov/em/ssab/
minutes.htm.

Issued at Washington, DC on June 19, 2012.
Carol A. Matthews,
Committee Management Officer.
[FR Doc. 2012-15769 Filed 6—-26-12; 8:45 am|
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Secretary of Energy Advisory Board

AGENCY: Department of Energy, DoE.
ACTION: Notice of open meeting.

SUMMARY: This notice announces an
open meeting of the Secretary of Energy
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Advisory Board (SEAB). SEAB was
reestablished pursuant to the Federal
Advisory Committee Act (Pub. L. 92—
463, 86 Stat. 770) (the Act). This notice
is provided in accordance with the Act.

DATES: Thursday, July 19, 2012, 3:00
p.m.—4:30 p.m.
Location: Teleconference.

FOR FURTHER INFORMATION CONTACT:
Alyssa Morrissey, Deputy Designated
Federal Officer, U.S. Department of
Energy, 1000 Independence Avenue
SW., Washington, DC 20585; telephone
(202) 586—2926 or facsimile (202) 586—
1441; seab@hq.doe.gov.

SUPPLEMENTARY INFORMATION:

Background: The Board was
reestablished to provide advice and
recommendations to the Secretary on
the Department’s basic and applied
research, economic and national
security policy, educational issues,
operational issues and other activities as
directed by the Secretary.

Purpose of the Meeting: The Buildings
Efficiency and Small Modular Reactor
Subcommittees will present progress
updates on their respective reports to
the Board. The Subcommittees’ interim
reports will be submitted to the Board
for review at the following full
committee meeting.

Tentative Agenda: The meeting will
start at 3:00 p.m. on July 19. The
meeting agenda includes reports from
the Buildings Efficiency and Small
Modular Reactor Subcommittees on the
general progress of their reports. A full
discussion of draft reports and
recommendations will take place later
this calendar year. The meeting will
conclude at 4:30 p.m.

Public Participation: The meeting will
be conducted by teleconference and is
open to the public. Individuals who
would like to call in must RSVP to
Alyssa Morrissey no later than 5:00 p.m.
on Monday, July 16, 2012 at
seab@hq.doe.gov. There will be a
limited number of call-in ports and
RSVP is required to obtain dial-in
information. Call-in ports will be made
available to members of the public on a
first come, first served basis. Individuals
and representatives of organizations
who would like to offer comments may
do so at the meeting on Thursday, July
19, 2012. Approximately 30 minutes
will be reserved for public comments.
Time allotted per speaker will depend
on the number who wish to speak but
will not exceed 5 minutes. Public
Comment will be available on a first
come, first served basis and will be
queued by the call operator. The
Designated Federal Official is
empowered to conduct the meeting in a

fashion that will facilitate the orderly
conduct of business.

Those not able to call in to the
meeting or have insufficient time to
address the committee are invited to
send a written statement to Alyssa
Morrissey, U.S. Department of Energy,
1000 Independence Avenue SW.,
Washington, DC 20585, email to
seab@hq.doe.gov.

Minutes: The minutes of the meeting
will be available on the SEAB Web site
http://www.energy.gov/SEAB or by
contacting Ms. Morrissey. She may be
reached at the postal address or email
address above.

Issued in Washington, DC, on June 22,
2012.
Carol A. Matthews,
Committee Management Officer.
[FR Doc. 2012-15774 Filed 6—26—12; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Idaho
National Laboratory

AGENCY: Department of Energy, DoE.
ACTION: Notice of Open Meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB), Idaho National
Laboratory. The Federal Advisory
Committee Act (Pub. L. 92—463, 86 Stat.
770) requires that public notice of this
meeting be announced in the Federal
Register.

DATES: Wednesday, July 11, 2012, 8:00
a.m.—5:00 p.m.

Opportunities for public participation
will be from 11:15 a.m. to 11:30 a.m.
and from 3:15 p.m. to 3:30 p.m.

These times are subject to change;
please contact the Federal Coordinator
(below) for confirmation of times prior
to the meeting.

ADDRESSES: Red Lion Hotel, 1555
Pocatello Creek Road, Pocatello, Idaho
83201.

FOR FURTHER INFORMATION CONTACT:
Robert L. Pence, Federal Coordinator,
Department of Energy, Idaho Operations
Office, 1955 Fremont Avenue, MS—
1203, Idaho Falls, Idaho 83415. Phone
(208) 526-6518; Fax (208) 526—8789 or
email: pencerl@id.doe.gov or visit the
Board’s Internet home page at: http://
inlcab.energy.gov/.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to make recommendations
to DOE-EM and site management in the
areas of environmental restoration,

waste management, and related
activities.

Tentative Topics (agenda topics may
change up to the day of the meeting;
please contact Robert L. Pence for the
most current agenda):

e Recent Public Involvement and
Outreach

¢ Idaho EM Cleanup Status
¢ Calcine Disposition Paths

o Waste Isolation Pilot Project Waste
Acceptance Initiatives and Advanced
Mixed Waste Treatment Project Status

e Idaho Funding Strategies for Fiscal
Years 2013 and 2014

¢ Blue Ribbon Commission
Implementation Plan Update

¢ Experimental Breeder Reactor II
Deactivation and Decommission
(D&D) Status and Idaho D&D Overall
Strategies

o Integrated Waste Treatment Unit and
Idaho Nuclear Technology and
Engineering Center Status

Public Participation: The EM SSAB,
Idaho National Laboratory, welcomes
the attendance of the public at its
advisory committee meetings and will
make every effort to accommodate
persons with physical disabilities or
special needs. If you require special
accommodations due to a disability,
please contact Robert L. Pence at least
seven days in advance of the meeting at
the phone number listed above. Written
statements may be filed with the Board
either before or after the meeting.
Individuals who wish to make oral
presentations pertaining to agenda items
should contact Robert L. Pence at the
address or telephone number listed
above. The request must be received five
days prior to the meeting and reasonable
provision will be made to include the
presentation in the agenda. The Deputy
Designated Federal Officer is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business. Individuals
wishing to make public comments will
be provided a maximum of five minutes
to present their comments.

Minutes: Minutes will be available by
writing or calling Robert L. Pence,
Federal Coordinator, at the address and
phone number listed above. Minutes
will also be available at the following
Web site: http://inlcab.energy.gov/
pages/meetings.php.

Issued at Washington, DC, on June 20,
2012.

Carol A. Matthews,

Committee Management Officer.

[FR Doc. 201215777 Filed 6-26-12; 8:45 am]
BILLING CODE 6450-01-P
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DEPARTMENT OF ENERGY

President’s Council of Advisors on
Science and Technology Meeting

AGENCY: Department of Energy, DoE.
ACTION: Notice of meeting.

SUMMARY: This notice sets forth the
schedule and summary agenda for a
partially closed meeting of the
President’s Council of Advisors on
Science and Technology (PCAST), and
describes the functions of the Council.
Notice of this meeting is required under
the Federal Advisory Committee Act
(FACA), 5 U.S.C., App.

DATES: July 19, 2012.

ADDRESSES: National Academy of
Sciences, 2101 Constitution Avenue
NW., Washington, DC in Room 125.

FOR FURTHER INFORMATION CONTACT:
Information regarding the meeting
agenda, time, location, and how to
register for the meeting is available on
the PCAST Web site at: http://
whitehouse.gov/ostp/pcast. A live video
webcast and an archive of the webcast
after the event are expected to be
available at http://whitehouse.gov/ostp/
pcast. The archived video will be
available within one week of the
meeting. Questions about the meeting
should be directed to Dr. Deborah D.
Stine, PCAST Executive Director, at
dstine@ostp.eop.gov, (202) 456—-6006.
Please note that public seating for this
meeting is limited and is available on a
first-come, first-served basis.

SUPPLEMENTARY INFORMATION: The
President’s Council of Advisors on
Science and Technology (PCAST) is an
advisory group of the nation’s leading
scientists and engineers, appointed by
the President to augment the science
and technology advice available to him
from inside the White House and from
cabinet departments and other Federal
agencies. See the Executive Order at
http://www.whitehouse.gov/ostp/pcast.
PCAST is consulted about and provides
analyses and recommendations
concerning a wide range of issues where
understandings from the domains of
science, technology, and innovation
may bear on the policy choices before
the President. PCAST is co-chaired by
Dr. John P. Holdren, Assistant to the
President for Science and Technology,
and Director, Office of Science and
Technology Policy, Executive Office of
the President, The White House; and Dr.
Eric S. Lander, President, Broad
Institute of the Massachusetts Institute
of Technology and Harvard.

Type of Meeting: Open and Closed.

Proposed Schedule and Agenda: The
President’s Council of Advisors on

Science and Technology (PCAST) is
scheduled to meet in open session on
July 19, 2012 from 9 a.m. to 5 p.m.

Open Portion of Meeting: During this
open meeting, PCAST is tentatively
scheduled to hear from speakers who
will provide information on nuclear
physics and neuroscience. PCAST will
also receive an update on the status of
several of its studies including those on
the Future of the U.S. Science and
Technology Research Enterprise and
Agriculture Preparedness and U.S.
Agricultural Research. Additional
information and the agenda, including
any changes that arise, will be posted at
the PCAST Web site at: http://
whitehouse.gov/ostp/pcast.

Closed Portion of the Meeting: PCAST
may hold a closed meeting of
approximately 1 hour with the President
on July 19, 2012, which must take place
in the White House for the President’s
scheduling convenience and to maintain
Secret Service protection. This meeting
will be closed to the public because
such portion of the meeting is likely to
disclose matters that are to be kept
secret in the interest of national defense
or foreign policy under 5 U.S.C.
552b(c)(1).

Public Comments: It is the policy of
the PCAST to accept written public
comments of any length, and to
accommodate oral public comments
whenever possible. The PCAST expects
that public statements presented at its
meetings will not be repetitive of
previously submitted oral or written
statements.

The public comment period for this
meeting will take place on July 19, 2012
at a time specified in the meeting
agenda posted on the PCAST Web site
at http://whitehouse.gov/ostp/pcast.
This public comment period is designed
only for substantive commentary on
PCAST’s work, not for business
marketing purposes.

Oral Comments: To be considered for
the public speaker list at the meeting,
interested parties should register to
speak at http://whitehouse.gov/ostp/
pcast, no later than 12 p.m. Eastern
Time on July 12, 2012. Phone or email
reservations will not be accepted. To
accommodate as many speakers as
possible, the time for public comments
will be limited to two (2) minutes per
person, with a total public comment
period of 30 minutes. If more speakers
register than there is space available on
the agenda, PCAST will randomly select
speakers from among those who
applied. Those not selected to present
oral comments may always file written
comments with the committee. Speakers
are requested to bring at least 25 copies

of their oral comments for distribution
to the PCAST members.

Written Comments: Although written
comments are accepted continuously,
written comments should be submitted
to PCAST no later than 12:00 p.m.
Eastern Time on July 12, 2012 so that
the comments may be made available to
the PCAST members prior to this
meeting for their consideration.
Information regarding how to submit
comments and documents to PCAST is
available at http://whitehouse.gov/ostp/
pcast in the section entitled “Connect
with PCAST.”

Please note that because PCAST
operates under the provisions of FACA,
all public comments and/or
presentations will be treated as public
documents and will be made available
for public inspection, including being
posted on the PCAST Web site.

Meeting Accommodations:
Individuals requiring special
accommodation to access this public
meeting should contact Dr. Stine at least
ten business days prior to the meeting
so that appropriate arrangements can be
made.

Issued in Washington, DC, on June 22,
2012.

Carol A. Matthews,

Committee Management Officer.

[FR Doc. 201215778 Filed 6-26-12; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

Wind and Water Power Program

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy, DOE.

ACTION: Notice of public meeting.

SUMMARY: The Department of Energy
(DOE) Wind and Water Power Program
is planning a coordination workshop to
exchange information among parties
engaged in Mid-Atlantic marine
ecological survey, modeling, and
database efforts. This meeting will be a
technical discussion to provide those
involved in these activities with
information regarding the current efforts
of others involved in similar or related
efforts.

DATES: DOE will hold a workshop on
Tuesday, July 24, 2012, from 8:30 a.m.
to 5:00 p.m. and Wednesday, July 25,
2012, from 8:30 a.m. to 5:00 p.m. in
Silver Spring, MD. RSVP is required by
July 7, 2012.

ADDRESSES: The workshop will be held
at NOAA'’s Silver Spring headquarters
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located at 1305 East-West Hwy, SSMC—
4, Room 1W611, Silver Spring, MD
20910-3281.

FOR FURTHER INFORMATION CONTACT: Mr.
Patrick Gilman, Office of Energy
Efficiency and Renewable Energy, U.S.
Department of Energy, 1000
Independence Avenue SW.,
Washington, DC 20585. Telephone:
(202) 586—3449. Email:
patrick.gilman@ee.doe.gov.

SUPPLEMENTARY INFORMATION: The
purpose of this workshop is to share
information among parties engaged in
marine ecological survey, modeling, and
database efforts in the waters off the
Mid-Atlantic. The workshop aims to
provide information and an opportunity
to those involved to help ensure that
efforts are well-coordinated,
complementary and, to the greatest
extent possible, that these efforts help
meet baseline data and derived product
needs for siting and permitting offshore
wind facilities. Specifically, this
workshop will address ongoing offshore
ecological survey efforts and the
potential for development of
complementary predictive models and
compatible Federal and regional
databases. It is not the object of this
session to obtain any group position or
consensus. Participants should limit
information and comments to those
based on personal experience,
individual advice, information, or facts
regarding this topic. This meeting is an
opportunity for participants to gain an
individual understanding of ecological
survey efforts. To most effectively use
the limited time, please refrain from
passing judgment on another
participant’s recommendations or
advice and, instead, concentrate on your
individual experiences.

Public Participation: Federal agencies,
scientists, modelers, and data
management experts will be in
attendance. The event is open to the
public based on space availability.
Participants are required to pre-register
and space is limited.

Pre-Registration: To pre-register,
please contact Ms. Jenn ZiBerna via
email at Mid-atlanticworkshop@sra.com
or by telephone at 202.554.8480 Ext.
2932. Participants interested in
attending should provide their names,
company name or organization (if
applicable), telephone number, email,
and country of citizenship no later than
the close of business on July 7, 2012. All
attendees are required to pre-register.

Agenda: The first day of the workshop
will focus on information sharing
between and on-going coordination of
current and recent wildlife surveys in
the Mid-Atlantic. The second day will

be comprised of two tracks: one focused
on identifying challenges and
coordination opportunities among
current biological modeling efforts for
species in the Mid-Atlantic and the
second focused on increasing
compatibility among data systems used
to house survey data.

Information on Services for
Individuals with Disabilities:
Individuals requiring special
accommodations at the meeting, please
contact Ms. ZiBerna no later than the
close of business on July 7, 2012.

Minutes: A summary report of the
meeting will be available for printing at
the DOE Wind Program Online
Publication and Product Library at:
wind.energy.gov/publications.html.

Issued in Washington, DC on June 13,
2012.

Mark Higgins,

Wind and Water Power Acting Program
Manager, Office of Energy Efficiency and
Renewable Energy.

[FR Doc. 2012-15772 Filed 6-26—12; 8:45 am]

BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

U.S. Energy Information
Administration

Collection Revision

AGENCY: Energy Information
Administration (EIA), Department of
Energy, DOE.

ACTION: Notice and request for
comments.

SUMMARY: The EIA invites public
comment on the proposed change to add
a new vehicle classification code to
Form EIA-886, Annual Survey of
Alternative Fueled Vehicles, which EIA
is developing for submission to the
Office of Management and Budget
(OMB) pursuant to the Paperwork
Reduction Act of 1995. Comments are
invited on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

DATES: Comments regarding this
proposed information collection must
be received on or before August 27,
2012. If you anticipate difficulty in
submitting comments within that
period, contact the person listed in the
ADDRESSES section below as soon as
possible.

ADDRESSES: Written comments may be
sent to Cynthia Amezcua, EI-22, U.S.
Department of Energy, 1000
Independence Avenue SW.,
Washington, DC 20585, or by fax at
(202) 586-9753 or by email at
cynthia.amezcua@eia.gov.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Cynthia Amezcua by phone
at (202) 586—1658 or by email at the
address listed above. Access to the
proposed form, instructions, and
internet data collection screens can be
found at: https://eiaweb.inl.gov/2013-
clearance.pdyf.

SUPPLEMENTARY INFORMATION: This
information collection request contains:

(1) OMB No.: 1905-0191;

(2) Information Collection Request
Title: Annual Survey of Alternative
Fueled Vehicles;

(3) Type of Request: Revision of a
currently approved collection;

(4a) Purpose: Form EIA—-886 is an
annual survey that collects information
on the number and type of alternative
fueled vehicles (AFVs) and other
advanced technology vehicles that
vehicle suppliers made available in the
previous calendar year and plan to make
available in the following calendar year;
the number, type and geographic
distribution of AFVs in use in the
previous calendar year; and the amount
and distribution of each type of
alternative transportation fuel (ATF)
consumed in the previous calendar year.
Form EIA-886 data are collected from
suppliers and users of AFVs. EIA uses
data from these groups as a basis for
estimating total AFV and ATF use in the
U.S. These data are needed by Federal
and State agencies, fuel suppliers,
transit agencies and other fleets to
determine if sufficient quantities of
AFVs are available for purchase and to
provide Congress with a measure of the
extent to which the objectives of the
Energy Policy Act of 1992 are being
achieved. These data serve as market
analysis tools for Congress, Federal/
State agencies, AFV suppliers, vehicle
fleet managers, and other interested
organizations and persons. These data
are also needed to satisfy numerous
public requests for detailed information
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on AFVs and ATFs (in particular, the
number of AFVs distributed by State, as
well as the amount and location of the
ATFs being consumed).

EIA publishes summary information
from the Form EIA-886 database in an
annual report on EIA’s Web site
(www.eia.gov). This report covers
historical and projected supplies of
AFVs, AFV usage by selected user
groups, and estimates of total U.S. AFV
counts and U.S. consumption of ATFs.
These data provide baseline inputs for
DOFEF’s transportation sector energy
models. They also provide the energy
consumption measures for alternative
transportation fuels in EIA’s State
Energy Data System. For example, EIA’s
National Energy Modeling System
(NEMS) has a component model that
forecasts transportation sector energy
consumption and provides a framework
for AFV policy and technology analysis.
The data obtained from Form EIA-886
are used to improve the explanatory
power of the NEMS Transportation
Demand Model by allowing for greater
detail in representing AFV types and
characteristics;

(4b) Proposed Changes to Information
Collection: EIA is proposing the
addition of a Fuel Type/Engine
Configuration Code to collect data on
plug-in hybrid electric vehicles (PHEV).
PHEVs are considered alternative fueled
vehicles under the Energy Policy Act of
1992 definition of an alternative fueled
vehicle because their primary fuel
source is electricity; however, they
differ from straight battery-powered
electric vehicles because they use an
electric battery as the primary energy
source for propulsion for a limited range
(15—40 miles) before switching to
internal combustion propulsion.
Currently, EIA collects data on electric
battery-powered vehicles with the code
“EVC BP”. EIA would like to add the
code “EVC PH” to differentiate between
PHEVs and AFVs that are powered
exclusively by battery. EIA would
continue to use the code “EVC BP” to
identify vehicles that are powered
exclusively by an electric battery.

Sections 2 and 3 of the Form EIA-886
collect data on the inventory and supply
of alternative fueled vehicles. In Section
2, respondents are required to report the
vehicle type, fuel type, engine
configuration, application, quantity,
miles traveled, and alternative fuel
consumption for all AFVs in use. In
Section 3, respondents are required to
report the vehicle type, model, fuel
type, engine configuration, and
quantities made available and planned
to be made available for all AFVs and
advanced technology vehicles supplied.
Both sections of the online reporting

system utilize drop-down menus to
capture these data. The proposed code
“EVC PH” would be added under the
Electric Fuel Type Category. EIA does
not expect this proposed addition of a
vehicle classification code to Form EIA—
886 to cause any increase in reporting
burden.

(4c). Change in Burden Hours: Due to
the decrease in the number of original
equipment manufacturers and
aftermarket vehicle converters in the
marketplace, EIA estimates the survey
frame of suppliers for the Form EIA-886
to decrease from 75 to 50 respondents,
thus creating a decrease in overall
respondent burden hours from 10,812
hours to 10,740 hours;

(5) Annual Estimated Number of
Total Responses: 2,050;

(6) Annual Estimated Number of
Burden Hours: 10,740;

AFV Suppliers (30 Original
Equipment Manufacturers): 3 hours;

AFV Suppliers (20 Aftermarket
Vehicle Converters): 2.5 hours;

AFV Users (100 complex fleets): 30
hours;

AFV Users (1,900 simple fleets): 4
hours;

(7) Annual Estimated Reporting and
Recordkeeping Cost Burden: No
additional costs beyond burden hours
are anticipated from the proposed
collection instrument revision.

Statutory Authority: The legal authority for
this data collection effort is provided by the
following provisions:

Section 13(b) of the Federal Energy
Administration Act of 1974, Pub. L. 93-275,
(FEA Act), and codified at 15 U.S.C. § 772 (b),
and

Section 503(b)(2) of the Energy Policy Act
0f 1992, Pub. L. 102—-486 (EPACT92) codified
at 42 U.S.C. 13253.

Issued in Washington, DC on June 21,
2012.
Renee Miller,

Acting Director, Office of Survey Development
and Statistical Integration, U.S. Energy
Information Administration.

[FR Doc. 2012-15773 Filed 6-26-12; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Filings Instituting Proceedings

Docket Numbers: RP12-796-000.
Applicants: Wyoming Interstate
Company, LLC.

Description: CO2 Gas Quality
Settlement Filing of Wyoming Interstate
Company, LLC.

Filed Date: 6/11/12.

Accession Number: 20120611-5015.

Comments Due: 5 p.m. ET 6/28/12.

Docket Numbers: RP12-250-000.

Applicants: Kern River Gas
Transmission Company.

Description: 2012 Motion Filing to be
effective 6/20/2012.

Filed Date: 6/20/12.

Accession Number: 20120620-5055.

Comments Due: 5 p.m. ET 7/2/12.

Docket Numbers: RP12-816—-000.

Applicants: El Paso Natural Gas
Company.

Description: Reduction to Specified
Rates on an Interim Basis to be effective
7/1/2012.

Filed Date: 6/20/12.

Accession Number: 20120620-5117.

Comments Due: 5 p.m. ET 7/2/12.

Docket Numbers: RP12-817-000.

Applicants: Colorado Interstate Gas
Company LLC.

Description: Fuel Filing to be effective
7/1/2012.

Filed Date: 6/20/12.

Accession Number: 20120620-5118.

Comments Due: 5 p.m. ET 7/2/12.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
and service can be found at: http://
www.ferc.gov/docs-filing/efiling/filing-
req.pdf. For other information, call (866)
208-3676 (toll free). For TTY, call (202)
502-8659.

Dated: June 21, 2012.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2012—-15736 Filed 6—26-12; 8:45 am|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric rate
filings:


http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
http://www.eia.gov

38280

Federal Register/Vol. 77, No. 124/ Wednesday, June 27, 2012/ Notices

Docket Numbers: ER11-3253-001.

Applicants: Turner Energy, LLC.

Description: Notice of Change in
Status of Turner Energy, LLC.

Filed Date: 6/19/12.

Accession Number: 20120619-5163.

Comments Due: 5 p.m. ET 7/10/12.

Docket Numbers: ER12-1182-000.

Applicants: Pacific Gas and Electric
Company.

Description: Refund Report for Clean
Energy Agreements to be effective N/A.

Filed Date: 6/19/12.

Accession Number: 20120619-5007.

Comments Due: 5 p.m. ET 7/10/12.

Docket Numbers: ER12-1629-004.

Applicants: Interstate Power and
Light Company.

Description: IPL RES-5 Wholesale
Tariff Revisions Amendment to be
effective 7/1/2012.

Filed Date: 6/19/12.

Accession Number: 20120619-5156.

Comments Due: 5 p.m. ET 7/10/12.

Docket Numbers: ER12-1842-002.

Applicants: The Finerty Group, Inc.

Description: Amendment to Filing2 to
be effective 5/25/2012.

Filed Date: 6/19/12.

Accession Number: 20120619-5001.

Comments Due: 5 p.m. ET 7/3/12.

Docket Numbers: ER12-2065-000.

Applicants: Aequitas Energy, Inc.

Description: Baseline New to be
effective 6/19/2012.

Filed Date: 6/19/12.

Accession Number: 20120619-5006.

Comments Due: 5 p.m. ET 7/10/12.

Docket Numbers: ER12-2067—-000.

Applicants: MidAmerican Energy
Company.

Description: Certificates of
Concurrence—ITC Midwest to be
effective 7/3/2012.

Filed Date: 6/19/12.

Accession Number: 20120619-5023.

Comments Due: 5 p.m. ET 7/10/12.

Docket Numbers: ER12—-2068-000.

Applicants: Blue Sky East, LLC.

Description: Application for Market-
Based Rate Authorization to be effective
8/18/2012.

Filed Date: 6/19/12.

Accession Number: 20120619-5040.

Comments Due: 5 p.m. ET 7/10/12.

Docket Numbers: ER12—-2069-000.

Applicants: AEP Texas North
Company.

Description: Higher Power Energy
SUA Amendment No. 1 to be effective
5/24/2012.

Filed Date: 6/19/12.

Accession Number: 20120619-5070.

Comments Due: 5 p.m. ET 7/10/12.

Docket Numbers: ER12—-2070-000.

Applicants: ITC Midwest LLC.

Description: ITC Midwest LLC Filing
of a Notice of Succession to be effective
8/20/2012.

Filed Date: 6/19/12.
Accession Number: 20120619-5132.
Comments Due: 5 p.m. ET 7/10/12.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—3676
(toll free). For TTY, call (202) 502—8659.

Dated: June 20, 2012.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2012-15647 Filed 6—26—12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER12-2071-000]

Verde Energy USA New York, LLC;
Supplemental Notice That Initial
Market-Based Rate Filing Includes
Request for Blanket Section 204
Authorization

This is a supplemental notice in the
above-referenced proceeding of Verde
Energy USA New York, LLC’s
application for market-based rate
authority, with an accompanying rate
tariff, noting that such application
includes a request for blanket
authorization, under 18 CFR part 34, of
future issuances of securities and
assumptions of liability.

Any person desiring to intervene or to
protest should file with the Federal
Energy Regulatory Commission, 888
First Street NE., Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). Anyone filing a motion to
intervene or protest must serve a copy
of that document on the Applicant.

Notice is hereby given that the
deadline for filing protests with regard
to the applicant’s request for blanket
authorization, under 18 CFR part 34, of

future issuances of securities and
assumptions of liability, is July 11,
2012.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First Street NE., Washington, DC
20426.

The filings in the above-referenced
proceeding are accessible in the
Commission’s eLibrary system by
clicking on the appropriate link in the
above list. They are also available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an eSubscription link on the
Web site that enables subscribers to
receive email notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please email
FERCOnlineSupport@ferc.gov. or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Dated: June 21, 2012.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2012-15646 Filed 6—-26—12; 8:45 am]|
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2012-OPP-2009-0681;
FRL-9349-5]

Final Test Guidelines; 810 Series 2000
Product Performance; Notice of
Availability

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA is announcing the
availability of the final test guidelines
for Series 810—Product Performance
Test Guidelines for Public Health Uses
of Antimicrobial Agents, concerning
specifically OCSPP 810.2400—
Disinfectants and Sanitizers for Use on
Fabrics and Textiles—Efficacy Data
Recommendations; OSCPP 810.2500—
Air Sanitizers—Efficacy Data


http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
mailto:FERCOnlineSupport@ferc.gov
http://www.ferc.gov
http://www.ferc.gov

Federal Register/Vol. 77, No. 124/ Wednesday, June 27, 2012/ Notices

38281

Recommendations; and OSCPP
810.2600—Disinfectants and Sanitizers
for Use in Water—Efficacy Data
Recommendations. These test
guidelines are part of a series of test
guidelines established by the Office of
Chemical Safety and Pollution
Prevention (OCSPP) for use in testing
pesticides and chemical substances to
develop data for submission to the
Agency under the Toxic Substances
Control Act (TSCA), the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA), and section 408 of the
Federal Food, Drug, and Cosmetic Act
(FFDCA). As guidance documents, the
final test guidelines are not binding on
either EPA or any outside parties. These
test guidelines are final and effective 90
days after publication of this notice.

FOR FURTHER INFORMATION CONTACT: For
general information contact: Melissa
Chun, Regulatory Coordination Staff
(7101M), Office of Chemical Safety and
Pollution Prevention, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460—0001;
telephone number: (202) 564—1605;
email address: chun.melissa@epa.gov.
For technical information contact:
Michele E. Wingfield, Antimicrobials
Division, (7510P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460-0001; telephone
number: (410) 305-2662; email address:
wingfield.michele@epa.gov.

SUPPLEMENTARY INFORMATION:
1. Introduction

These test guidelines are part of a
series of test guidelines established by
OCSPP for use in testing pesticides and
chemical substances to develop data for
submission to the Agency under TSCA
(15 U.S.C. 2601 et seq.), FIFRA (7 U.S.C.
136 et seq.), and FFDCA section 408 (21
U.S.C. 346a).

The test guidelines serve as a
compendium of accepted scientific
methodologies and protocols that are
intended to provide data to inform
regulatory decisions under TSCA,
FIFRA, and/or FFDCA. The test
guidelines provide guidance for
conducting the test, and are also used by
EPA, the public, and companies that are
subject to data submission requirements
under TSCA, FIFRA and/or FFDCA.

As guidance documents, the test
guidelines are not binding on either
EPA or any outside parties, and EPA
may depart from the test guidelines
where circumstances warrant and
without prior notice. At places in these
guidance documents, the Agency uses
the word “‘should.” In these guidance
documents, use of “should” with regard

to an action means that the action is
recommended rather than mandatory.
The procedures contained in the test
guidelines are recommended for
generating the data that are the subject
of the test guidelines, but EPA
recognizes that departures may be
appropriate in specific situations. You
may propose alternatives to the
recommendations described in the test
guidelines, and the Agency will assess
them for appropriateness on a case-by-
case basis.

II. General Information
A. Does this action apply to me?

This action is directed to the public
in general. Although this action may be
of particular interest to those persons
who are or may be required to conduct
testing of pesticides and chemical
substances for submission to EPA under
TSCA, FIFRA and/or FFDCA, the
Agency has not attempted to describe all
the specific entities that may be affected
by this action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

B. How can I get copies of this document
and other related information?

1. Docket for this document. The
docket for this action, identified by
docket identification (ID) number EPA—
HQ-OPP-2009-0681, is available either
electronically through http://
www.regulations.gov or in hard copy at
the OPP Docket in the Environmental
Protection Agency Docket Center (EPA/
DC), located in EPA West, Rm. 3334,
1301 Constitution Ave. NW.
Washington, DC 20460—0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

2. Electronic access to the OCSPP Test
Guidelines. To access OCSPP test
guidelines electronically, please go to
http://www.epa.gov/ocspp/pubs/frs/
home/testmeth.htm. You may also
access the test guidelines in http://
www.regulations.gov, grouped by series
under docket ID numbers: EPA-HQ-
OPPT-2009-0150 through EPA-HQ-
OPPT-2009-0159 and EPA-HQ-OPPT-
2009-0576.

III. Overview

A. What action is EPA taking?

EPA is announcing the availability of
final test guidelines under Series 810—
Product Performance Test Guidelines
for Public Health Uses of Antimicrobial
Agents:

1. OCSPP 810.2400—Disinfectants
and Sanitizers for Use on Fabrics and
Textiles—Efficacy Data
Recommendations .

2. OSCPP 810.2500—Air Sanitizers—
Efficacy Data Recommendations.

3. OSCPP 810.2600—Disinfectants
and Sanitizers for Use in Water—
Efficacy Data Recommendations.

These final test guidelines address
efficacy testing for antimicrobial agents
intended to be used as disinfectants and
sanitizers for use on fabrics, on textiles,
in the air and in water.

B. How were these final test guidelines
developed?

The product performance guidelines
for antimicrobial agents were last
updated in 1982 under the ‘“Pesticide
Assessment Guidelines—Subdivision G,
Product Performance.” Since then, the
Agency has presented several issues at
two separate meetings of the FIFRA
Scientific Advisory Panel (SAP) related
to the conduct of studies for
antimicrobial agents (the first meeting
September 9—-10, 1997, announced in
the Federal Register issue of July 14,
1997 (62 FR 37584) (FRL-5731—4) and
the second meeting July 17-19, 2007,
announced in the Federal Register issue
of March 14, 2007 (72 FR 11867) (FRL—-
8118-7). Information and
recommendations regarding these two
SAPs can be found at the Office of
Science and Coordination and Policy’s
Web site: http://www.epa.gov/scipoly/
sap/index.htm. The test guidelines
described in Unit III were also made
available for public comment on
September 15, 2011 (76 FR 57031) (FRL
8879-1) and revised based on comments
received from industry. In addition,
formatting changes to incorporate the
test guidelines into the OCSPP test
guideline 810 series were made.

List of Subjects

Environmental protection, Chemical
testing, Test guidelines.

Dated: June 19, 2012.
James Jones,

Acting Assistant Administrator, Office of
Chemical Safety and Pollution Prevention.

[FR Doc. 2012—-15604 Filed 6—-26—12; 8:45 am]
BILLING CODE 6560-50—-P
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ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPPT-2009-0154; FRL—9333-1]
Final Test Guidelines; OCSPP 850
Series; Notice of Availability

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA is announcing the
availability of the final test guidelines
for Series 850—Ecological Effects Test
Guidelines, consisting of Groups B, C,
D, and F. These test guidelines are part
of a series of test guidelines established
by Office of Chemical Safety and
Pollution Prevention (OCSPP) for use in
testing pesticides and chemical
substances to develop data for
submission to the Agency under the
Toxic Substances Control Act (TSCA),
the Federal Insecticide, Fungicide and
Rodenticide Act (FIFRA), and section
408 of the Federal Food, Drug and
Cosmetic Act (FFDCA). As guidance
documents, the test guidelines are not
binding on either EPA or any outside
parties.

FOR FURTHER INFORMATION CONTACT: For
general information contact: Melissa
Chun, Regulatory Coordination Staff
(7101M), Office of Chemical Safety and
Pollution Prevention, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460—0001;
telephone number: (202) 564—1605;
email address: chun.melissa@epa.gov.
For technical information contact:
Amy Blankinship, Environmental Fate
and Effects Division (7507P), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460-0001;
telephone number: (703) 347-8062;
email address:
blankinship.amy@epa.gov, or Kathryn
Gallagher, Risk Assessment Division
(7403M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460-0001; telephone
number: (202) 564—1398; email address:
gallagher.kathryn@epa.gov.

SUPPLEMENTARY INFORMATION:
1. Introduction

These test guidelines are part of a
series of test guidelines established by
OCSPP for use in testing pesticides and
chemical substances to develop data for
submission to the Agency under TSCA
(15 U.S.C. 2601 et seq.), FIFRA (7 U.S.C.
136 et seq.), and section 408 of FFDCA
(21 U.S.C. 346a).

The test guidelines serve as a
compendium of accepted scientific

methodologies and protocols that are
intended to provide data to inform
regulatory decisions under TSCA,
FIFRA, and/or FFDCA. The test
guidelines provide guidance for
conducting the test, and are also used by
EPA, the public, and the companies that
are subject to data submission
requirements under TSCA, FIFRA, and/
or FFDCA.

As guidance documents, the test
guidelines are not binding on either
EPA or any outside parties, and EPA
may depart from the test guidelines
where circumstances warrant and
without prior notice. At places in this
guidance, the Agency uses the word
“should.” In this guidance, use of
“should” with regard to an action
means that the action is recommended
rather than mandatory. The procedures
contained in the test guidelines are
recommended for generating the data
that are the subject of the test guideline,
but EPA recognizes that departures may
be appropriate in specific situations.
Alternatives to the recommendations
described in the test guidelines may be
proposed, and the Agency will assess
them for appropriateness on a case-by-
case basis.

II. General Information

A. Does this action apply to me?

This action is directed to the public
in general. Although this action may be
of particular interest to those persons
who are or may be required to conduct
testing of pesticides and chemical
substances for submission to EPA under
TSCA, FIFRA, and/or FFDCA, the
Agency has not attempted to describe all
the specific entities that may be affected
by this action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

B. How can I get copies of this document
and other related information?

1. Docket for this document. The
docket for this action, identified by
docket identification (ID) number EPA—
HQ-OPPT-2009-0154, is available at
http://www.regulations.gov or at the
Office of Pollution Prevention and
Toxics Docket (OPPT Docket),
Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the OPPT Docket is (202)

566—0280. Please review the visitor
instructions and additional information
about the docket available at http://
www.epa.gov/dockets.

2. Electronic access to OCSPP test
guidelines. To access OCSPP test
guidelines electronically, please go to
http://www.epa.gov/ocspp/pubs/frs/
home/testmeth.htm. You may also
access the test guidelines at http://
www.regulations.gov grouped by series
under docket ID numbers: EPA-HQ-
OPPT-2009-0150 through EPA-HQ—
OPPT-2009-0159 and EPA-HQ-OPPT-
2009-0576.

III. Overview

A. What action is EPA taking?

EPA is announcing the availability of
final test guidelines under Series 850—
Ecological Effects Test Guidelines,
consisting of Groups B, C, D, and F:

e Group B—Terrestrial Wildlife.

e Group C—Terrestrial Beneficial
Insects, Invertebrates, and Soil and
Wastewater Microorganisms.

e Group D—Terrestrial and Aquatic
Plants, Cyanobacteria, and Terrestrial
Soil Core Microcosm.

e Group F—Field Test Data Reporting
Guidelines.

OCSPP, formerly the Office of
Prevention, Pesticides and Toxic
Substances (OPPTS), established a
unified library of test guidelines for use
in developing data for submission to
EPA under TSCA, FFDCA, and/or
FIFRA. Beginning in 1991, EPA initiated
an effort to harmonize the test
guidelines within OCSPP, as well as to
harmonize the OCSPP test guidelines
with those of the Organization for
Economic Cooperation and
Development (OECD). The process for
developing and amending these test
guidelines has included public
participation and the extensive
involvement of the scientific
community, including peer review by
the FIFRA Scientific Advisory Panel
(SAP), the Scientific Advisory Board
(SAB), and other expert scientific
organizations. With this notice, EPA is
announcing the availability of the final
test guidelines OCSPP 850 Series,
consisting of Groups B, C, D, and F
dealing with ecological effects for use in
testing chemical substances and
developing data for submission to EPA.
Test guidelines in this series were made
available for public comment by a
notice document published in the
Federal Register issue of March 4, 1996
(61 FR 8279) (FRL—4990-3). The peer
review on May 29, 1996 by FIFRA SAP
was announced in a meeting notice
published in the Federal Register issue
of May 1, 1996 (61 FR 19276) (FRL—
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5366-3). The test guidelines were
subsequently revised in response to
FIFRA SAP and public comments.

Based on comments from FIFRA SAP
and from the public, the following
changes were made in the final test
guidelines:

1. Group titles and organization
changes. EPA is changing the title of
Group D “Nontarget Plants Test
Guidelines” to “Terrestrial and Aquatic
Plants, Cyanobacteria, and Terrestrial
Soil Core Microcosm Test Guidelines.”
The term ‘“‘nontarget,” which is not
applicable to OPPT, is removed from the
Group D title, broadening the scope to
all test guidelines evaluating effects to
plants. The following test guidelines
involving plants are renumbered and
moved to Group D: OCSPP 850.4500
“Algal Toxicity” (Public Draft OPPTS
850.5400) and OCSPP 850.4900
“Terrestrial Soil-Core Microcosm Test”
(Public Draft OPPTS 850.2450).

EPA is changing the title of Group C
“Beneficial Insects and Invertebrates
Test Guidelines” to “Terrestrial
Beneficial Insects, Invertebrates, and
Soil and Wastewater Microorganism
Test Guidelines,” expanding the scope
to include testing of microorganisms
other than the aquatic algae. The
following microorganism test guidelines
are renumbered and moved to Group C:
OCSPP 850.3200 ““Soil Microbial
Community Toxicity Test” (Public Draft
OPPTS 850.5100) and OCSPP 850.3300
“Modified Activated Sludge,
Respiration Inhibition Test” (Public
Draft OPPTS 850.6800).

EPA is moving the “Earthworm
Subchronic Toxicity Test” test guideline
from the Public Draft Group F
“Chemical Specific Test Guidelines” to
Group C and renumbering it from
OPPTS 850.6200 to OCSPP 850.3100.
The earthworm is being added to Group
C since it is a beneficial soil
invertebrate.

EPA is changing the Group G
designation to Group F, and the test
guideline contained within it (Public
Draft OPPTS 850.7100) is renumbered
OCSPP 850.6100. The title for Group E
is removed as it no longer contains any
test guidelines; however, Group E and
its title are reserved.

2. Title change for OCSPP 850.4000.
EPA is changing the title of OCSPP
850.4000 ‘‘Background—Nontarget Plant
Testing” to “Background and Special
Considerations: Tests with Terrestrial
and Aquatic Plants, Cyanobacteria, and
Terrestrial Soil-Core Microcosms.” The
new title reflects the change in the
Group D title.

3. Background and special
consideration test guideline addition for
Group B and Group C and content

revision of Group D. EPA is adding two
background and special consideration
test guidelines: OCSPP 850.2000
“Background and Special
Considerations: Terrestrial Wildlife”
and OCSPP 850.3000 “Background and
Special Considerations: Terrestrial
Beneficial Insects, Invertebrates, and
Soil and Wastewater Microorganisms.”
The addition of these test guidelines are
in response to comments regarding
harmonizing the organization of test
guidelines and improving the
consistency of terminology and
guidance applicable across test
guidelines in a group. These test
guidelines provide general guidance on
test methods, statistics, and data
reporting and an overview of the use for
OPPT and OPP. Such test guidelines
already exist for Group A (OPPTS
850.1000) and Group D (OCSPP
850.4000). Information contained within
the OCSPP 850.2000 and OCSPP
850.3000 is based on information
extracted from the test guidelines within
their respective group and on general
statistical methods applicable to toxicity
testing.

With the addition of test guidelines
from other groups, OCSPP 850.4000 was
updated to reflect general information
applicable across test guidelines in
Group D. This information was
extracted from the existing test
guidelines. Additionally, a description
of the meaning of the terms “Tier L,”
“Tier II,” and “Tier III,” under TSCA in
contrast to their definitions under
FIFRA, was added.

4. Title changes and merging and
splitting of test guidelines—i. Removal
of terms “Tiers I, II, and III”’ from test
guideline titles and consolidation of
resulting common test guidelines. The
terms “Tier I,” “Tier II,” or “Tier III”
used in these test guideline titles are not
necessary and are misleading as they
have different regulatory meanings
under OPP and OPPT. These tests,
though, are used by both programs. EPA
is changing the OPPTS 850.4400
“Aquatic Plant Toxicity Test Using
Lemna Spp., Tiers I and II"” and OPPTS
850.5400 (now OCSPP 850.4500) “Algal
Toxicity, Tiers I and II” test guideline
titles by removing “Tiers I and II.”

EPA is also removing the terms “Tier
I’ and “Tier II”” and then consolidating
and harmonizing the “Tier I’ test
guidelines with their “Tier II” test
guideline counterparts for the following
test guidelines: The “Terrestrial Plant
Toxicity, Tier I (Seedling Emergence)”
and “Seedling Emergence, Tier II”” test
guidelines (Public Drafts OPPTS
850.4100 and OPPTS 850.4225,
respectively). These test guidelines were
merged and harmonized into OCSPP

850.4100 “Seedling Emergence and
Seedling Growth.” The “Terrestrial
Plant Toxicity, Tier I (Vegetative Vigor)”
and “Vegetative Vigor, Tier II” test
guidelines (Public Draft OPPTS
850.4150 and OPPTS 850.4250,
respectively) were merged and
harmonized into OCSPP 850.4150
“Vegetative Vigor.” For these test
guidelines, except for the number of
treatment levels, “Tier I” test conditions
(referred to as limit tests) are essentially
the same as “Tier II”’ (definitive tests)
test conditions.

EPA is changing the title of OPPTS
850.4450 “Aquatic Plants Field Study,
Tier IIT” test guideline by removing the
term, “Tier III.”

EPA is also removing the term “Tier
III” from the OPPTS 850.4300
“Terrestrial Plants Field Study, Tier III”’
test guideline. Public Draft OPPTS
850.4025 ““Target Area Phytotoxicity”
was merged with Public Draft OPPTS
850.4300 to create a single test
guideline, OCSPP 850.4300 ‘‘Terrestrial
Plants Field Study.” The target area test
guideline covers a special case of a
terrestrial plant field study for OPP,
where the study area is the area
intentionally treated with a pesticide
when label use directions are followed.
The OCSPP 850.4300 ‘‘Terrestrial Plants
Field Study” provides flexibility to
cover this special case for OPP, if
needed.

ii. Division of the Algal Toxicity Test
into two separate guidelines. EPA split
the Public Draft OPPTS 850.5400 “Algal
Toxicity, Tiers I and II” test guideline
into two test guidelines: OCSPP
850.4500 ‘““Algal Toxicity” and OCSPP
850.4550 ““Cyanobacteria (Anabaena
flos-aquae) Toxicity” (in addition to
removing “Tiers I and II"’). This division
of the unicellular species into two
different test guidelines provides a
clearer differentiation between
methodological approaches prescribed
for testing cyanobacteria and those for
testing the unicellular algae.
Additionally, this division addresses the
reclassification of blue-green algae as
cyanobacteria.

5. Standardization of test guideline
organization. The FIFRA SAP
recommended that the ecological effects
test guidelines include the same
organizational format and that the tables
summarizing test conditions for
appropriate test guidelines contain
consistent concepts across test
guidelines. As a result of these
suggestions, information was moved
within the test guidelines, but the
information remained the same. Tables
summarizing test conditions and test
validity elements were added to test
guidelines in which species specific or
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laboratory measurements were defined.
In all test guidelines where a calculated
response measure (e.g., average specific
growth rate) was derived from direct
response measures (e.g., weight),
equations were provided.

6. Highlights of technical changes—i.
Addition of a limit test option. Public
comments indicated that a limit test
could be an option to a definitive test
in additional test guidelines. A limit test
provides an opportunity to reduce the
number of animals to be tested and/or
resources. Test guidelines where a limit
test is appropriate and a limit test
option was added include the following:
OCSPP 850.2200 “Avian Dietary
Toxicity Test;”” OCSPP 850.2400 “Wild
Mammal Toxicity Test;”” OCSPP
850.3100 ‘“‘Earthworm Subchronic
Toxicity Test;” OCSPP 850.3300
“Modified Activated Sludge,
Respiration Inhibition Test;”” OCSPP
850.4230 “Early Seedling Growth
Toxicity Test;”” and OCSPP 850.4600
“Rhizobium-Legume Toxicity.”
Although a limit test option is available
for OCSPP 850.2100, OCSPP 850.2200,
and OCSPP 850.2400, language was
added that if sublethal effects are
observed at the limit dose, a definitive
test should be conducted.

ii. Modification of limit dosage or
concentration ‘“‘cut-off”’ values. The
limit dosage or concentration values for
tests for pesticides were originally set at
values seen in the literature as “cut off”
values. It was believed that few, if any,
pesticides would be applied at a label
rate that would result in residues equal
to or greater than these values. Based on
current exposure models used within
the Office of Pesticide Programs (OPP),
though, there are cases where estimated
environmental residue values are higher
than limit values provided in the public
drafts, and there are also cases where
actual or expected environmental
exposure levels may be higher than the
limit values for industrial chemicals. To
address these case-by-case occurrences,
language was added saying that the
limit value should be adjusted upward
if environmental exposure
concentrations are expected to be higher
than the limit value. In addition,
guidance on how to calculate a pesticide
estimated environmental concentration
for comparison to a typical limit value
was included in each test guideline with
a limit test option.

iii. Group B test guidelines. In OCSPP
850.2100 “Avian Acute Oral Toxicity
Test,” passerine species and alternative
species were added as test species in
response to FIFRA SAP comments for
additional alternative test species and
the new passerine 40 CFR part 158 data
requirement published in the Federal

Register issue of October 26, 2007 (72
FR 60934-60988) (FRL—8106-5).
Furthermore, the option of testing
additional sex and age groups
(including breeding females) on a case-
by-case basis, as well as confirmation of
dosing solutions, were added to address
comments. OCSPP 850.2200 “Avian
Dietary Toxicity” was modified to
specify that young birds cannot survive
5 days without feeding. Additionally,
when delayed effects are observed or
expected, the guidance extending the
observation period recommends testing
for at least 14 days but continuing until
overt evidence of toxicity has subsided.

There were also issues raised with the
cage sizes provided in OCSPP 850.2300
“Avian Reproduction Test.” In response
to these comments, the specific cage
sizes provided in OCSPP 850.2300 were
removed and replaced with a
recommendation to follow current best
practices for the care and testing of
laboratory animals, as recommended
cage sizes for avian species for use in
reproductive tests are evolving. The
health and presence/absence of signs of
stress in control animals are used to
help evaluate housing and handling
conditions. Additionally, language was
added to increase the minimum number
of replicate pens per treatment to 16,
and the measurement endpoint of
hatchling body weight was added.
Furthermore, the initial test subject age
was reduced to as low as 16 weeks to
address comments on problems of
starting with older test subjects and
impacts on acclimation, holding, and
initial photoperiod during the
reproduction phase.

iv. Group C test guidelines. In OCSPP
850.3020 “Honey Bee Acute Contact
Toxicity” and OCSPP 850.3030 ‘“‘Honey
Bee Toxicity of Residues on Foliage,”
the age of test bees was harmonized
with that in OECD 214 “Honeybees,
Acute Contact Toxicity Test” and with
FIFRA SAP comments. A method for
immobilizing bees using cold
temperature was included and the
wording on the source of bees was
changed to an “apparently disease-free
colony” in response to comments on
collection techniques and source of
bees. In addition, language regarding
measurements of residue concentrations
on the foliage was added.

v. Group D test guidelines. In
conducting ecological risk assessments,
both hypothesis-based endpoints (No
Observed Effect Concentration/Lowest
Observed Effect Concentration (NOEC/
LOEC)) and regression-based endpoints
(e.g., inhibition concentration IC,s or
ICsp) are recommended in OCSPP
850.4100 ““Seedling Emergence and
Seedling Growth,” OCSPP 850.4150

“Vegetative Vigor,” OCSPP 850.4400
“Aquatic Plant Toxicity Test Using
Lemna spp.,” OCSPP 850.4500 “Algal
Toxicity,” and OCSPP 850.4550
“Cyanobacteria (Anabaena flos-aquae)
Toxicity.” Within these test guidelines,
text was modified to clarify both
objectives and test acceptability in terms
of both definitive and limit tests. A
number of modifications to OCSPP
850.4400 were made to harmonize the
test guideline with OECD 221 “Lemna
sp Growth Inhibition.” A change in the
period of testing from 14 days to 7 days
was made in alignment with the OECD
221 guideline based on bridging data
between 7-day and 14-day results. An
evaluation of in-house toxicity data on
Lemna gibba demonstrated no
significant difference between the
inhibition concentration endpoint
values at 7 days versus 14 days.

The minimum number of replicates
has been increased to 4 for OCSPP
850.4100 ‘““Seedling Emergence and
Seedling Growth,” OCSPP 850.4150
“Vegetative Vigor,” OCSPP 850.4400
“Aquatic Plant Toxicity Testing Using
Lemna spp.,” OCSPP 850.4500 ““Algal
Toxicity,” and OCSPP 850.4550
“Cyanobacteria (Anabaena flos-aquae)
Toxicity” to reflect the objective of these
tests within OPP in which a hypothesis-
based no observable adverse effect
concentration (NOAEC) in addition to
the regression-based ICx is calculated.
The NOAEC is used in endangered and
threatened species assessments and
there are cases where nonparametric
tests, which require a minimum of 4
replicates, are needed to evaluate the
results. Additional modifications to
OCSPP 850.4550 were made to reflect
FIFRA SAP recommendations of not
continuously shaking test vessels during
the test and using sonification only to
facilitate counting.

B. How were these test guidelines
developed?

OCSPP has developed a unified
library of test guidelines, which are
used in the testing of pesticides and
toxic substances, and in the
development of test data to meet the
data requirements of the Agency or for
voluntary testing purposes. Test
guidelines are documents that specify
methods that EPA recommends for
generating data to support the
registration of a pesticide, for setting of
a tolerance or tolerance exemption for
pesticide residues, or for the
decisionmaking process for an
industrial chemical. These test data are
used by the Agency to perform risk
assessments and make regulatory
decisions. Studies conducted according
to these test guidelines may be required
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under FIFRA (7 U.S.C. 136) for pesticide
registration, pursuant to 40 CFR part
158. Test guideline studies may also be
useful for satisfying FIFRA data
requirements either in data call-ins
issued pursuant to FIFRA section
3(c)(2)(B) or as needed to satisfy data
requirements appropriate for specific
pesticide registration applications, or for
satisfying data requirements to
demonstrate the safety of a tolerance or
tolerance exemption under FFDCA
section 408 (21 U.S.C. 346a).

Test guidelines used in regulatory
actions as the basis for test standards
under TSCA (15 U.S.C. 2601) are
typically promulgated in 40 CFR part
799. They may also be written into
specific TSCA rules such as TSCA
section 4 test rules or consent orders or
they may be used as recommended test
guidelines as part of voluntary testing.
Note that where data will be required
under a TSCA rule, such as a test rule
under TSCA section 4, a TSCA-specific
version of the applicable test guideline
may be promulgated as a rule. Examples
of specific chemical test rules and
consent orders may be found in 40 CFR
part 799, subparts B and C.

The availability of public draft test
guidelines for public comment was
announced in a March 4, 1996 Federal
Register notice. The public draft test
guidelines were placed in the EPA
Docket for public access. These public
draft test guidelines were also submitted
by EPA to FIFRA SAP on May 29, 1996,
for peer review and was announced in
a May 1, 1996 Federal Register notice.
These final test guidelines incorporate
changes recommended by FIFRA SAP
and other changes resulting from the
public comments received in response
to the 1996 public draft test guidelines.
The majority of comments and changes
dealt with the organizational structure
of the test guideline groups, consistency
of organization and format across the
ecological effects guidelines, addition of
tables summarizing test conditions,
addition of tables summarizing test
validity elements, consistency in use of
terminology, and updating of references.
The reporting section of each test
guideline now provides a list of study
specific information to include in a
study report based on study reporting
requirements specified in 40 CFR
160.185 for FIFRA and 40 CFR 792.185
for TSCA.

List of Subjects

Environmental protection, Chemical
testing, Test guideline.

Dated: June 19, 2012.
James Jones,

Acting Assistant Administrator, Office of
Chemical Safety and Pollution Prevention.

[FR Doc. 2012—-15540 Filed 6—26-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2012-0101; FRL-9348-5]
Pesticide Products; Registration
Applications

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces receipt
of applications to register pesticide
products containing new active
ingredients not included in any
currently registered products pursuant
to the provisions of section 3(c)(4) of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended.
DATES: Comments must be received on
or before July 27, 2012.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2012-0101;
FRL-9348-5, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), Mail Code: 28221T, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

FOR FURTHER INFORMATION CONTACT: A
contact person is listed at the end of
each registration application summary
and may be contacted by telephone,
email, or mail. Mail correspondence to
the Biopesticides and Pollution
Prevention Division (7511P) or the
Registration Division (7505P), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460-0001.

As part of the mailing address, include
the contact person’s name, division, and
mail code.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the document by docket ID
number and other identifying
information (subject heading, Federal
Register date and page number). If you
are commenting in a docket that
addresses multiple products, please
indicate to which file symbol(s) your
comment applies.


http://www.epa.gov/dockets/contacts.htm
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http://www.regulations.gov
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http://www.epa.gov/dockets
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ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

II. Registration Applications

EPA received applications as follows
to register pesticide products containing
active ingredients not included in any
previously registered products pursuant
to the provision of section 3(c)(4) of
FIFRA. Notice of receipt of these
applications does not imply a decision
by the Agency on the applications.

1. File Symbol: 71711-GI. Docket
Number: EPA-HQ-OPP-2011-0971.
Applicant: Nichino America, Inc., 4550
New Linden Hill Road, Suite 501,
Wilmington, DE 19808. Product name:
Pyrifluquinazon Technical. active
ingredient: Pyrifluquinazon: [1-acetyl-
1,2,3,4-tetrahydro-3-[(3-pyridylmethyl)
amino]-6-[1,2,2,2-tetrafluoro-1-
(trifluoromethyl)ethyl]quinazolin-2-one]
at 99.50%. Proposed classification/use:
Formulation of products for indoor
greenhouse use on ornamental plants.
Contact: Clayton Myers, Registration
Division, (703) 347—8874, email address:
myers.clayton@epa.gov.

2. File Symbol: 71711-GT. Docket
Number: EPA-HQ-OPP-2011-0971.
Applicant: Nichino America, Inc., 4550
New Linden Hill Road, Suite 501,
Wilmington, DE 19808. Product name:
Pyrifluquinazon Insecticide. Active
ingredient: Pyrifluquinazon: [1-acetyl-
1,2,3,4-tetrahydro-3-[(3-
pyridylmethyl)aminol-6-[1,2,2,2-
tetrafluoro-1-
(trifluoromethyl)ethyllquinazolin-2-one]
at 20.0%. Proposed classification/use:
Indoor greenhouse use on ornamental
plants. Contact: Clayton Myers,
Registration Division, (703) 347—-8874,
email address: myers.clayton@epa.gov.

3. File Symbol: 71840-RE. Docket
Number: EPA-HQ-OPP-2012-0265.
Applicant: Becker Underwood, Inc., 801

Dayton Avenue, P.O. Box 667, Ames, [A
50010. Product name: Bacillus pumilus
strain BU F—33 Technical. Active
ingredient: Elicitor of Induced Systemic
Resistance with Bacillus pumilus strain
BU F-33 at 95%. Proposed
classification/use: Manufacturing use
product. Contact: Jeannine Kausch,
(703) 347—-8920, email address:
kausch.jeannine@epa.gov.

4. File Symbol: 71840-RG. Docket
Number: EPA-HQ-OPP-2012-0265.
Applicant: Becker Underwood, Inc., 801
Dayton Avenue, P.O. Box 667, Ames, IA
50010. Product name: Integral® F-33.
Active ingredient: Elicitor of Induced
Systemic Resistance with Bacillus
pumilus strain BU F-33 at 5%.
Proposed classification/use: To elicit
systemic changes in plants, thereby
activating their own defense systems
and culminating in enhanced protection
against certain virus, fungi, and bacteria
pathogens. Contact: Jeannine Kausch,
(703) 347-8920, email address:
kausch.jeannine@epa.gov.

5. File Symbol: 71840-RN. Docket
Number: EPA-HQ-OPP-2012-0134.
Applicant: Becker Underwood, Inc., 801
Dayton Avenue, P.O. Box 667, Ames, IA
50010. Product name: Methyl Jasmonate
Technical Grade. Active ingredient:
Biochemical Systemic Acquired
Resistance (SAR) Inducer with Methyl
Jasmonate at 98.7%. Proposed
classification/use: Manufacturing use
product. Contact: Chris Pfeifer, (703)
308-0031, email address:
pfeifer.chris@epa.gov.

6. File Symbol: 71840-RR. Docket
Number: EPA-HQ-OPP-2012-0134.
Applicant: Becker Underwood, Inc., 801
Dayton Avenue, P.O. Box 667, Ames, [A
50010. Product name: Scimitar. Active
ingredient: Biochemical SAR Inducer
with Methyl Jasmonate at .037%.
Proposed classification/use: Seed
treatment/SAR inducer. Contact: Chris
Pfeifer, (703) 308—0031, email address:
pfeifer.chris@epa.gov.

7. File Symbol: 82940—G. Docket
Number: EPA-HQ-OPP-2012-0251.
Applicant: Ann M. Tillman, on behalf of
Actagro, Pyxis Regulatory Consulting,
Inc., 4110 136th St. NW., Gig Harbor,
WA 98332. Product name: PM—-4300
Organic Acids. Active ingredient: Plant
growth regulator with Organic Acids
derived from Leonardite at 18.5%.
Proposed classification/use: For
formulation purposes. Contact: Menyon
Adams, (703) 347—-8496, email address:
adams.menyon@epa.gov.

8. File Symbol: 82940-E. Docket
Number: EPA-HQ-OPP-2012-0251.
Applicant: Ann M. Tillman, on behalf of
Actagro, Pyxis Regulatory Consulting,
Inc., 4110 136th St. NW., Gig Harbor,
WA 98332. Product name: Phocon.

Active ingredient: Plant growth
regulator with Organic Acids derived
from Leonardite at 12.0%. Proposed
classification/use: Plant growth
regulator uses. Contact: Menyon Adams,
(703) 347-8496, email address:
adams.menyon@epa.gov.

9. File Symbol: 88886—R. Docket
Number: EPA-HQ-OPP-2012-0307.
Applicant: Omega Protein, Inc., 2105
City West Boulevard, Suite 500,
Houston, TX 77042-2823. Product
name: SeaCide Technical. Active
ingredient: Biochemical insecticide/
miticide/fungicide with menhaden fish
oil at 100%. Proposed classification/
use: Manufacturing use product.
Contact: Chris Pfeifer, (703) 308—0031,
email address: pfeifer.chris@epa.gov.

10. File Symbol: 88886—E. Docket
Number: EPA-HQ-OPP-2012-0307.
Applicant: Omega Protein, Inc., 2105
City West Boulevard, Suite 500,
Houston, TX 77042-2823. Product
name: SeaCide. Active ingredient:
Biochemical insecticide/miticide/
fungicide with menhaden fish oil at
93%. Proposed classification/use: Foliar
spray to control insects, mites and fungi.
Contact: Chris Pfeifer, (703) 308—-0031,
email address: pfeifer.chris@epa.gov.

List of Subjects

Environmental protection, Pesticides
and pests.

Dated: June 15, 2012.
Daniel J. Rosenblatt,

Acting Director, Registration Division, Office
of Pesticide Programs.

[FR Doc. 2012—-15554 Filed 6—-26—12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2012-0425; FRL-9351-9]
Tralomethrin and Fenarimol;

Registration Review Proposed
Decisions; Notice of Availability

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces the
availability of EPA’s proposed
registration review decisions for the
pesticides listed in the table in Unit
II.A. and opens a public comment
period on the proposed decisions.
Registration review is EPA’s periodic
review of pesticide registrations to
ensure that each pesticide continues to
satisfy the statutory standard for
registration, that is, that the pesticide
can perform its intended function
without unreasonable adverse effects on
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human health or the environment.
Through this program, EPA is ensuring
that each pesticide’s registration is
based on current scientific and other
knowledge, including its effects on
human health and the environment.
DATES: Comments must be received on
or before August 27, 2012.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number for the specific pesticide of
interest provided in the table in Unit
IL.A. by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), Mail Code: 28221T, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at
http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: For
pesticide specific information, contact:
The Chemical Review Manager for the
pesticide of interest identified in the
table in Unit ILA.

For general information on the
registration review program, contact:
Kevin Costello, Pesticide Re-evaluation
Division (7508P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460—0001; telephone
number: (703) 305-5026; fax number:
(703) 308—8090; email address:
costello.kevin@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information
A. Does this action apply to me?

This action is directed to the public
in general, and may be of interest to a
wide range of stakeholders including
environmental, human health, farm
worker, and agricultural advocates; the
chemical industry; pesticide users; and
members of the public interested in the
sale, distribution, or use of pesticides.
Since others also may be interested, the
Agency has not attempted to describe all
the specific entities that may be affected
by this action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the
chemical review manager listed under
FOR FURTHER INFORMATION CONTACT.

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the document by docket ID
number and other identifying
information (subject heading, Federal
Register date and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a

Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

II. Background
A. What action is the agency taking?

Pursuant to 40 CFR 155.58, this notice
announces the availability of EPA’s
proposed registration review decisions
for the pesticides shown in the
following table, and opens a 60-day
public comment period on the proposed
decisions. Tralomethrin is a broad-
spectrum Type II systemic pyrethroid
ester insecticide that is registered for
use in a variety of residential and
commercial settings, and on a small
number of agricultural crops including
broccoli, cauliflower, cotton, lettuce,
peanuts, and sunflowers.

Fenarimol is a member of the
pyrimidine class of fungicides used for
control of such pests as scab, powdery
mildew, rusts, and leaf spot. Fenarimol
inhibits fungal growth by adversely
affecting the formation of the fungal
sterol ergosterol, and is currently
registered for use on fruit and nut crops
such as apples, cherries, filberts
(nonbearing), grapes, hops, pears, and
pecans as well as on ornamental plants,
trees, and grasses and turf lawns.

TABLE—REGISTRATION REVIEW PROPOSED FINAL DECISIONS

Registration review case name and No.

Pesticide docket ID No.

Chemical review manager, telephone number,
email address

Tralomethrin, Case No. 7400

Fenarimol, Case No. 7001

EPA-HQ-OPP-2010-0116

EPA-HQ-OPP-2006—-0241

Wilhelmena Livingston, (703) 308-8025, liv-
ingston.wilhelmena @epa.gov.

Garland Waleko, (703)
waleko.garland @epa.gov.

308-8049,

The registration review docket for a
pesticide includes earlier documents
related to the registration review of the
case. For example, the review opened
with the posting of a Summary

Document, containing a Preliminary
Work Plan, for public comment. A Final
Work Plan was posted to the docket
following public comment on the initial
docket.

The documents in the initial dockets
described the Agency’s rationales for
not conducting additional risk
assessments for the registration review
of the pesticides included in the table in
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Unit II.A. These proposed registration
review decisions continue to be
supported by those rationales included
in documents in the initial dockets.

Following public comment, the
Agency will issue final registration
review decisions for products
containing the pesticides listed in the
table in Unit II.A. The registration
review program is being conducted
under congressionally mandated time
frames, and EPA recognizes the need
both to make timely decisions and to
involve the public. Section 3(g) of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended,
required EPA to establish by regulation
procedures for reviewing pesticide
registrations, originally with a goal of
reviewing each pesticide’s registration
every 15 years to ensure that a pesticide
continues to meet the FIFRA standard
for registration. The Agency’s final rule
to implement this program was issued
in August 2006 and became effective in
October 2006, and appears at 40 CFR
part 155, subpart C. The Pesticide
Registration Improvement Act of 2003
(PRIA) was amended and extended in
September 2007. FIFRA, as amended by
PRIA in 2007, requires EPA to complete
registration review decisions by October
1, 2022, for all pesticides registered as
of October 1, 2007.

The registration review final rule at 40
CFR 155.58(a) provides for a minimum
60-day public comment period on all
proposed registration review decisions.
This comment period is intended to
provide an opportunity for public input
and a mechanism for initiating any
necessary amendments to the proposed
decision. All comments should be
submitted using the methods in
ADDRESSES, and must be received by
EPA on or before the closing date. These
comments will become part of the
docket for the pesticides included in the
table in Unit II.A. Comments received
after the close of the comment period
will be marked ““late.” EPA is not
required to consider these late
comments.

The Agency will carefully consider all
comments received by the closing date
and will provide a “Response to
Comments Memorandum” in the
docket. The final registration review
decision will explain the effect that any
comments had on the decision and
provide the Agency’s response to
significant comments.

Background information on the
registration review program is provided
at: hitp://www.epa.gov/oppsrrd1/
registration_review. Links to earlier
documents related to the registration
review of these pesticides are provided
at: http://www.epa.gov/oppsrrd1/

registration_review/
reg review_status.htm.

B. What is the agency’s authority for
taking this action?

Section 3(g) of FIFRA and 40 CFR part
155, subpart C, provide authority for
this action.

List of Subjects

Environmental protection,
Administrative practice and procedure,
Pesticides and pests, Tralomethrin, and
Fenarimol.

Dated: June 5, 2012.

Richard P. Keigwin, Jr.,

Director, Pesticide Re-evaluation Division,
Office of Pesticide Programs.

[FR Doc. 2012-15722 Filed 6-26-12; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL MARITIME COMMISSION
Notice of Agreement Filed

The Commission hereby gives notice
of the filing of the following agreement
under the Shipping Act of 1984.
Interested parties may submit comments
on the agreements to the Secretary,
Federal Maritime Commission,
Washington, DC 20573, within ten days
of the date this notice appears in the
Federal Register. Copies of the
agreement are available through the
Commission’s Web site (www.fmc.gov)
or by contacting the Office of
Agreements at (202) 523-5793 or
tradeanalysis@fmc.gov.

Agreement No.: 012177.

Title: MSC/Maersk Line U.S.-Panama
Space Charter Agreement.

Parties: Mediterranean Shipping
Company S.A. and A.P. Moller-Maersk
A/S, trading under the name Maersk
Line.

Filing Party: Wayne R. Rohde,
Esquire; Cozen O’Connor; 1627 I Street
NW., Suite 1100; Washington, DG
20006—4007.

Synopsis: The agreement authorizes
MSC to charter space to Maersk Line in
the trade between ports in Panama and
ports on the U.S. East and Gulf Coasts.

By Order of the Federal Maritime
Commission.

Dated: June 22, 2012.

Karen V. Gregory,

Secretary.

[FR Doc. 2012—-15709 Filed 6—26-12; 8:45 am]
BILLING CODE P

FEDERAL MARITIME COMMISSION

Ocean Transportation Intermediary
License; Applicants

Notice is hereby given that the
following applicants have filed with the
Federal Maritime Commission an
application for a license as a Non-
Vessel-Operating Common Carrier
(NVO) and/or Ocean Freight Forwarder
(OFF)—Ocean Transportation
Intermediary (OTI) pursuant to section
40901 of the Shipping Act of 1984 (46
U.S.C. 40101). Notice is also hereby
given of the filing of applications to
amend an existing OTI license or the
Qualifying Individual (QI) for a license.

Interested persons may contact the
Office of Transportation Intermediaries,
Federal Maritime Commission,
Washington, DC 20573, by telephone at
(202) 523-5843 or by email at
OTI@fmc.gov.

Bellcom, Inc. (NVO), 503 Commerce
Park Drive, Suite E, Marietta, GA
30060. Officers: Cornelius U. Odinjor,
President/CEO (Qualifying
Individual). Alero A. Odinjor,
Secretary. Application Type: New
NVO License.

Benchmark Worldwide Logistics, Inc.
dba Star Ocean Lines (NVO & OFF),
24900 South Route 53, Elwood, IL
60421. Officers: Melinda Dunsmoor,
Vice President (Qualifying
Individual). Cynthia J. McDonald,
President. Application Type: QI
Change.

Freight Logistics Services USA
Forwarding Ltd (OFF), 15955 W.
Hardy Street, #222, Houston, TX
77060. Officer: Paul M. Garcia,
Managing Member (Qualifying
Individual). Application Type: Name
Change.

Global Atlantic Logistics LLC (OFF),
1901 SW 31st Avenue, Pembroke
Park, FL 33009. Officer: Jeff Lelchuk,
Managing Member (Qualifying
Individual). Application Type: New
OFF License.

Gold Cargo Freight, Corp (NVO & OFF),
8233 NW. 68th Street, Miami, FL
33166. Officers: Jorge A. Troconis,
President (Qualifying Individual),
Rossana Troconis, Director.
Application Type: Add OFF Service.

Golden Bridge International, Inc. (NVO
& OFF), 17800 Castleton Street, #263,
City of Industry, CA 91748. Officers:
Jin Zhao, President (Qualifying
Individual). Qishn Shi, CFO.
Application Type: Add OFF Service.

Griffin Transport Services, Inc. dba
Legacy Supply Chain Services (NVO
& OFF), 5360 Capital Ct., #100, Reno,
NV 89502. Officers: Russ P. Romine,
President (Qualifying Individual). Ron
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Cain, CEO. Application Type: Trade
Name Change and QI Change.

Intell SCM, LLC dba AWA Lines dba
Island Cargo Support (NVO), 12911
Simms Avenue, Hawthorne, CA
90250. Officer: Andrew P. Scott,
Manager (Qualifying Individual).
Application Type: Trade Name
Change.

Khan Energy Corporation dba Khan
Logistics (NVO), 3340 Greens Road
Bldg. G, #200, Houston, TX 77032.
Officers: Joohyun Craig, Secretary
(Qualifying Individual). Daniel Seo,
President/Treasurer. Application
Type: New NVO License.

Leeway Solution, Inc. (NVO & OFF),
3529 NW 82nd Avenue, Doral, FL
33122. Officers: Juan C. Vega, Vice
President/Treasurer (Qualifying
Individual). Maria A. Cadena,
President/Secretary. Application
Type: New NVO & OFF License.

Prana International Inc. (NVO & OFF),
4842 SW 144th CT., Miami, FL 33175.
Officer: Jorge Lacayo,President/
Secretary (Qualifying Individual).
Application Type: Add OFF Service.

Pudong Prime Int’] Logistics, Inc.
(NVQO), 9660 Flair Drive, Suite 488, EL
Monte, CA 91731. Officers: Jian Wang,
President (Qualifying Individual).
Huaihai Dong, Secretary. Application
Type: New NVO License.

RD International Forwarder Corp.
(NVO), Amelia Industrial Park, Lot C,
Guaynabo, PR 00969. Officers: Rebeca
Negron, President (Qualifying
Individual). Daniel Freire, Vice
President. Application Type: New
NVO License.

Yujinco, Inc. dba MOA Express USA
(NVO), 24646 Maple Lane, Harbor
City, CA 90710. Officers: Byung Chan
Lee, Chief Financial Officer/Secretary
(Qualifying Individual). Jin Hyang
Lee, CEO/President. Application
Type: New NVO License.

Dated: June 22, 2012.

Karen V. Gregory,

Secretary.

[FR Doc. 2012-15703 Filed 6-26—12; 8:45 am]

BILLING CODE 6730-01-P

FEDERAL MARITIME COMMISSION

Ocean Transportation Intermediary
License; Revocations

The Federal Maritime Commission
hereby gives notice that the following
Ocean Transportation Intermediary
licenses have been revoked pursuant to
section 40901 of the Shipping Act of
1984 (46 U.S.C. 40101) effective on the
corresponding date shown below:

License Number: 1942F.

Name: Kosta International Corp.

Address: 3900 NW 79th Avenue,
Suite 640, Miami, FL 33166.

Date Revoked: May 11, 2012.

Reason: Failed to maintain a valid
bond.

License Number: 2980F.

Name: General Express Management
Corporation dba G.E.M. Corp. dba
G.E.M. Corporation.

Address: 2458 Center Gate Drive,
Suite 102, Miramar, FL 33025.

Date Revoked: May 18, 2012.

Reason: Failed to maintain a valid
bond.

License Number: 17329F.

Name: Mares-Shreve and Associates,
Inc.

Address: 1035 Andover Park West,
Suite 110, Tukwila, WA 98188.

Date Revoked: May 12, 2012.

Reason: Failed to maintain a valid

bond.

License Number: 01898 1NF.

Name: Bekins Independence
Forwarders, Inc. dba Bekins
International.

Address: 330 South Mannheim Road,
Hillside, IL 60192.

Date Revoked: May 9, 2012.

Reason: Failed to maintain a valid
bond.

License Number: 022797N.

Name: Lupprian’s Cargo Express, Inc.

Address: 700 Nicholas Blvd., Suite
401, Elk Grove Village, IL 60007.

Date Revoked: May 11, 2012.

Reason: Failed to maintain a valid
bond.

Vern W. Hill,

Director, Bureau of Certification and
Licensing.

[FR Doc. 2012-15700 Filed 6—26-12; 8:45 am]
BILLING CODE 6730-01-P

FEDERAL RESERVE SYSTEM

Agency Information Collection
Activities: Announcement of Board
Approval Under Delegated Authority
and Submission to OMB With Request
for Comments, Extension of Comment
Period

AGENCY: Board of Governors of the
Federal Reserve System.

SUMMARY: Background. On June 4, 2012,
the Board published in the Federal
Register, a notice of final approval of a
proposed information collection by the
Board of Governors of the Federal
Reserve System (Board) under OMB
delegated authority, per 5 CFR 1320.16
(OMB Regulations on Controlling
Paperwork Burdens on the Public). The
notice requested public comment for 30
days to revise, without extension,

Capital Assessments and Stress Testing
information collection (FR Y-14A/Q/
M). The comment period for this
information collection notice expires on
July 5, 2012.

Due to the range and complexity of
the issues addressed in the information
collection notice, the Board has
determined that an extension of the end
of the public comment period for an
additional 30 days is appropriate. This
action will allow interested persons
additional time to analyze the proposed
revisions and prepare their comments.
DATES: Comments must be submitted on
or before August 6, 2012.

ADDRESSES: You may submit comments
by any of the methods identified in the
information collection notice.! Please
submit your comments using only one
method.

FOR FURTHER INFORMATION CONTACT:
Federal Reserve Board Clearance
Officer: Cynthia Ayouch, Division of
Research and Statistics, Board of
Governors of the Federal Reserve
System, Washington, DC 20551 (202)
452-3829. Telecommunications Device
for the Deaf (TDD) users may contact
(202) 263—4869, Board of Governors of
the Federal Reserve System,
Washington, DC 20551.

OMB Desk Officer: Shagufta Ahmed,
Office of Information and Regulatory
Affairs, Office of Management and
Budget, New Executive Office Building,
Room 10235, 725 17th Street NW.,
Washington, DC 20503.

SUPPLEMENTARY INFORMATION: The
approved information collection was
published in the Federal Register on
June 4, 2012, to revise, without
extension, the Capital Assessments and
Stress Testing information collection
(FR Y-14A/Q/M).

In recognition of the complexities of
the issues addressed and the variety of
considerations involved with
implementation of the quarterly
Operational Risk schedule, the Board
requested that commenters respond to
numerous questions related to the
collection of legal reserves data. The
information collection notice stated that
the public comment period would close
on July 5, 2012.2

The Board has received requests from
the public for an extension of the
comment period to allow for additional
time for comments relating to the
proposed collection of legal reserves
data from the respondent BHCs. Due to
the range and complexity of the issues

1 See Agency Information Collection Activities:
Announcement of Board Approval Under Delegated
Authority and Submission to OMB With Request for
Comments, 77 FR 32970 (June 4, 2012).

2]d.
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addressed in the information collection
notice, the Board has determined that an
extension of the end of the public
comment period for an additional 30
days is appropriate. Therefore, the
Board is extending the comment period
for the information collection notice
from July 5, 2012 to August 6, 2012.
Board of Governors of the Federal Reserve
System.
Dated: June 22, 2012.
Jennifer J. Johnson,
Secretary of the Board.
[FR Doc. 2012-15692 Filed 6—-26—-12; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

[Document Identifier 0S—0990-0281; 30-day
notice]

Agency Information Collection
Request. 30-Day Public Comment
Request

AGENCY: Office of the Secretary, HHS.

In compliance with the requirement
of section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995, the
Office of the Secretary (OS), Department
of Health and Human Services, is

publishing the following summary of a
proposed collection for public
comment. Interested persons are invited
to send comments regarding this burden
estimate or any other aspect of this
collection of information, including any
of the following subjects: (1) The
necessity and utility of the proposed
information collection for the proper
performance of the agency’s functions;
(2) the accuracy of the estimated
burden; (3) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (4) the use of
automated collection techniques or
other forms of information technology to
minimize the information collection
burden.

To obtain copies of the supporting
statement and any related forms for the
proposed paperwork collections
referenced above, email your request,
including your address, phone number,
OMB number, and OS document
identifier, to
Sherette.funncoleman@hhs.gov, or call
the Reports Clearance Office on (202)
690-5683. Send written comments and
recommendations for the proposed
information collections within 30 days
of this notice directly to the OS OMB
Desk Officer; faxed to OMB at 202—-395—
6974.

ESTIMATED ANNUALIZED BURDEN TABLE

Proposed Project: Prevention
Communication Formative Research—
Revision—OMB No. 0990-0281—O0ffice
of Disease Prevention and Health
Promotion.

Abstract: The information collected
will be used as formative
communication research to provide
guidance to the development and
implementation of its disease
prevention and health promotion
communication and education efforts,
including the Physical Activity and
Dietary Guidelines for Americans. It is
necessary to obtain consumer input to
better understand the informative needs,
attitudes, and beliefs of the audience in
order to tailor messages, as well as to
assist with clarity, understandability,
and acceptance of prototyped messages,
materials, and online tools. This generic
clearance request describes data
collection activities involving a limited
set of focus groups, individual
interviews, Web-based concept and
prototype testing, and usability and
effects testing to establish a deeper
understanding of the interests and needs
of consumers and health intermediaries
for disease prevention and health
promotion information and tools. The
program is requesting a three year
clearance.

Average
Number of Total response
Data collection task Instrument/form name rglsupnggg;r?tfs responses/ bl;:)dfnns/;e' _burdgn
respondent (in hours) (in hours)
In person, in-depth interviews (con- | SCreener .........ccccvvveenieiieeniecennenn. 64 1 10/60 10.7
sumers with limited health literacy
and/or Spanish speakers).
INtEIVIEW ..o 16 1 15 24
Confidentiality Agreement ... 16 1 5/60 1.3
In  person, in-depth interviews | Screener ..........ccccoviiiiiiiienicinienn. 48 1 10/60 8
(health intermediaries).
Interview ........ccccveiiiiiiiene 16 1 1.5 24
Confidentiality Agreement ... 16 1 5/60 1.3
In-person, in-depth interviews (pub- | SCreener ..........ccccccovvevercinenieenenne 32 1 10/60 5.3
lic health professionals).
INtEIVIEW ..o 16 1 15 24
Confidentiality Agreement ... 16 1 5/60 1.3
Remote, in depth interviews (con- | SCreener .........cccccvveevieeieenieeenienne 64 1 10/60 10.7
sumers with limited health literacy
and/or Spanish speakers).
INterVieW ......cooviiiiiiicc e 16 1 1.5 24
Confidentiality Agreement ... 16 1 5/60 1.3
Remote, in depth interviews (health | Screener ........ccccoovviiiiiiiiincinenne 48 1 10/60
intermediaries).
INtEIVIEW ..o 16 1 15 24
Confidentiality Agreement ... 16 1 5/60 1.3
Remote, in depth interviews (public | Screener .........cccocvvveeiiiineinieenienn. 48 1 10/60 8
health professionals).
Interview ... 16 1 1.5 24
Confidentiality Agreement ... 16 1 5/60 1.3
In person focus groups (CONSUMErS | SCIEENEI .......cccecverrervenrerirenrerieeneenns 280 1 10/60 46.7
with limited health literacy).
Focus Group .......cccceevevereenenecnnenne. 70 1 1.5 105
Confidentiality Agreement ............... 70 1 5/60 5.8
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ESTIMATED ANNUALIZED BURDEN TABLE—Continued

Average
Number of Total response
Data collection task Instrument/form name rglsuprggg;ggs responses/ b:;dc?nns/;e- _burdgn
respondent (in hours) (in hours)
In person focus groups (health inter- | Screener ........ccccocvvvieiiiiiiiniceieene 210 1 10/60 35
mediaries).
Focus Group ......ccccoeeveeecieeniiincieene. 70 1 1.5 105
Confidentiality Agreement ... 70 1 5/60 5.8
In person focus groups (public | Screener ........ccocrviiiviiiiiiiiniicinienn. 140 1 10/60 23.3
health professionals).
Focus Group ......cccceevevineene 70 1 1.5 105
Confidentiality Agreement ... 70 1 5/60 5.8
Remote focus groups (CONSUMErS | SCrEENEr ......cccccovvrvieeiierireeneenneens 168 1 10/60 28
with limited health literacy and/or
Spanish speakers).
Focus Group ......ccccceeveevneene 42 1 1.5 63
Confidentiality Agreement ... 42 1 5/60 3.5
Remote focus groups (health inter- | Screener ........cccoocvvieiiieiienniecenienn. 126 1 10/60 21
mediaries).
Focus Group ......ccccoeeveenieeneenieee. 42 1 1.5 63
Confidentiality Agreement ............... 42 1 5/60 3.5
Remote focus groups (public health | Screener ........ccccocvvieiiiiiiiniceienne 84 1 10/60 14
professionals).
Focus Group ......ccocceeveeiiieeneenieee. 42 1 1.5 63
Confidentiality Agreement ............... 42 1 5/60 3.5
In person usability and prototype | SCreener .........ccoccerveeiieiieeniecenienne 160 1 10/60 26.7
testing of materials (print and
Web).
Usability Test ......cccovviiiiiiiiiiee, 40 1 1.5 60
Confidentiality Agreement ... 40 1 5/60 3.3
Remote usability, prototype and | Screener ........cccccvviiiiiiiiiiniicenieen. 200 1 10/60 | .oooeeeeieeiieeiees
concept testing.
Web-test .....ccooovveiiiiiieec 50 1 1 50
Confidentiality Agreement ... 50 1 5/60 4.2
In person card sorting ..........cccceeene Screener ..... 120 1 10/60 20
Card Sort ....ceevveeieieeee 30 1 1.5 45
Confidentiality Agreement ... 30 1 5/60 2.5
Web-based card sorting .........cccc.... SCreener .......cccvcveeneerieeenennn. 400 1 10/60 66.6
Card Sort ......cccovcvieiiiieeeeee 100 1 5 50
Confidentiality Agreement 100 1 5/60 8.3
Web-based message testing ........... Screener ... 0 0 0 0
Web-test ...coovvvieieee 115 1 1 115
Confidentiality Agreement 115 1 5/60 9.6
Childhood Obesity Prevention com- | Online consumer surveys, a tele- 921 1 .25 246
munications campaign. phone survey and qualitative
interviews.
TOTAL et nieiene | eenieeee ettt sae e et saeesaesaeetenne | eesseessesseennenenine | tesseesresneeseseenes | eesreseesseseennenees 1642.9

Keith A. Tucker,

Office of the Secretary, Paperwork Reduction
Act Reports Clearance Officer.

[FR Doc. 2012-15666 Filed 6-26—12; 8:45 am]
BILLING CODE 4150-32-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Meeting of the Advisory Council on
Alzheimer’s Research, Care, and
Services

AGENCY: Office of the Assistant
Secretary for Planning and Evaluation,
HHS.

ACTION: Notice of meeting.

SUMMARY: This notice announces the
public meeting of the Advisory Council
on Alzheimer’s Research, Care, and

Services (Advisory Council). Notice of
these meetings is given under the
Federal Advisory Committee Act (5
U.S.C. App. 2, section 10(a)(1) and
(a)(2)). The Advisory Council on
Alzheimer’s Research, Care, and
Services provides advice on how to
prevent or reduce the burden of
Alzheimer’s disease and related
dementias on people with the disease
and their caregivers. The Advisory
Council will discuss implementation of
the National Plan to Address
Alzheimer’s Disease.

DATES: Meeting Date: July 23, 2012 from
9:00am to 4:30pm EDT.

ADDRESSES: The meeting will be held at
the U.S. Department of Health and
Human Services, 200 Independence

Avenue SW., Room 800, Washington,
DC 20201.

Comments: Time is allocated on the
agenda to hear public comments. In lieu
of oral comments, formal written
comments may be submitted for the
record to Jane Tilly, DrPH, OASPE, 200
Independence Avenue SW., Room 424E,
Washington, DC 20201. Comments may
also be sent to napa@hhs.gov. Those
submitting written comments should
identify themselves and any relevant
organizational affiliations.

FOR FURTHER INFORMATION CONTACT: Jane
Tilly, DrPH (202) 205-8999,
jane.tilly@hhs.gov. Note: Seating may be
limited. Those wishing to attend the
meeting must send an email to
napa@hhs.gov and put “July 23 meeting
attendance” in the Subject line by
Friday, July 13, 2012, so that their


mailto:jane.tilly@hhs.gov
mailto:napa@hhs.gov
mailto:napa@hhs.gov
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names may be put on a list of expected
attendees and forwarded to the security
officers at the Department of Health and
Human Services. Any interested
member of the public who is a non-U.S.
citizen should include this information
at the time of registration to ensure that
the appropriate security procedure to
gain entry to the building is carried out.
Although the meeting is open to the
public, procedures governing security
and the entrance to Federal buildings
may change without notice.
SUPPLEMENTARY INFORMATION: Topics of
the Meeting: The Advisory Council will
discuss implementation of the National
Plan to Address Alzheimer’s Disease.
Procedure and Agenda: This meeting is
open to the public.

Authority: 42 U.S.C. 11225; Section 2(e)(3)
of the National Alzheimer’s Project Act. The
panel is governed by provisions of Public
Law 92-463, as amended (5 U.S.C. Appendix
2), which sets forth standards for the
formation and use of advisory committees.

Dated: June 20, 2012.
Sherry Glied,

Assistant Secretary for Planning and
Evaluation.

[FR Doc. 2012-15625 Filed 6-26—12; 8:45 am]
BILLING CODE P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Agency for Healthcare Research and
Quality

Agency Information Collection
Activities: Proposed Collection;
Comment Request

AGENCY: Agency for Healthcare Research
and Quality, HHS.
ACTION: Notice.

SUMMARY: This notice announces the
intention of the Agency for Healthcare
Research and Quality (AHRQ) to request
that the Office of Management and
Budget (OMB) approve the proposed
information collection project: “Online
Application Order Form for Products
from the Healthcare Cost and Utilization
Project (HCUP).” In accordance with the
Paperwork Reduction Act, 44 U.S.C.
3501-3521, AHRQ invites the public to
comment on this proposed information
collection.
DATES: Comments on this notice must be
received by August 27, 2012.
ADDRESSES: Written comments should
be submitted to: Doris Lefkowitz,
Reports Clearance Officer, AHRQ, by
email at doris.lefkowitz@ AHRQ.hhs.gov.
Copies of the proposed collection
plans, data collection instruments, and
specific details on the estimated burden

can be obtained from the AHRQ Reports
Clearance Officer.

FOR FURTHER INFORMATION CONTACT:
Doris Lefkowitz, AHRQ Reports
Clearance Officer, (301) 4271477, or by
email at doris.lefkowitz@ AHRQ.hhs.gov.
SUPPLEMENTARY INFORMATION:

Proposed Project

Online Application Order Form for
Products From the Healthcare Cost and
Utilization Project (HCUP)

The Healthcare Cost and Utilization
Project (HCUP, pronounced “H-Cup”’) is
a vital resource helping AHRQ achieve
its research agenda, thereby furthering
its goal of improving the delivery of
health care in the United States. HCUP
is a family of health care databases and
related software tools and products
developed through a Federal-State-
Industry partnership and sponsored by
AHRQ. HCUP includes the largest
collection of longitudinal hospital care
data in the United States, with all-payer,
encounter-level information beginning
in 1988. The HCUP databases are annual
files that contain anonymous
information from hospital discharge
records for inpatient care and certain
components of outpatient care, such as
emergency care and ambulatory
surgeries. The project currently releases
a variety of databases created for
research use on a broad range of health
issues, including cost and quality of
health services, medical practice
patterns, access to health care programs,
and outcomes of treatments at the
national, State, and local market levels.
HCUP also produces a large number of
software tools to enhance the use of
administrative health care data for
research and public health use. Software
tools use information available from a
variety of sources to create new data
elements, often through sophisticated
algorithms, for use with the HCUP
databases.

HCUP’s objectives are to:

o Create and enhance a powerful
source of national, state, and all-payer
health care data.

¢ Produce a broad set of software
tools and products to facilitate the use
of HCUP and other administrative data.

o Enrich a collaborative partnership
with statewide data organizations (that
voluntarily participate in the project)
aimed at increasing the quality and use
of health care data.

¢ Conduct and translate research to
inform decision making and improve
health care delivery.

The HCUP releases six types of
databases for public research use:

(1) The Nationwide Inpatient Sample
(NIS) is the largest all-payer inpatient

care database in the United States,
containing data from approximately 8
million hospital stays from roughly
1,000 hospitals; this approximates a 20-
percent stratified sample of U.S.
community hospitals. NIS data releases
are available for purchase from the
HCUP Central Distributor for data years
beginning in 1988.

(2) The Kids’ Inpatient Database (KID)
is the only all-payer inpatient care
database for children in the United
States. The KID was specifically
designed to permit researchers to study
a broad range of conditions and
procedures related to child health
issues. The KID contains a sample of
over 3 million discharges for children
age 20 and younger from more than
3,500 U.S. community hospitals.

(3) The Nationwide Emergency
Department Sample (NEDS) is the
largest all-payer ED database in the
United States. It is constructed to
capture information both on ED visits
that do not result in an admission and
on ED visits that result in an admission
to the same hospital. The NEDS
contains more than 25 million
unweighted records for ED visits at
about 1,000 U.S. community hospitals
and approximates a 20-percent stratified
sample of U.S. hospital-based EDs. Files
are available beginning with data year
2006.

(4) The State Inpatient Databases (SID)
contain the universe of inpatient
discharge abstracts from data
organizations in 46 States that currently
participate in the SID. Together, the SID
encompasses approximately 97 percent
of all U.S. community hospital
discharges. Most States that participate
in the SID make their data available for
purchase through the HCUP Central
Distributor. Files are available beginning
with data year 1990.

(5) The State Ambulatory Surgery
Databases (SASD) contain data from
ambulatory care encounters in hospital-
affiliated (and sometimes freestanding)
ambulatory surgery sites. Currently, 29
States participate in the SASD. Files are
available beginning with data year 1997.

(6) The State Emergency Department
Databases (SEDD) contain data from
hospital-affiliated emergency
department (ED) abstracts for visits that
do not result in a hospitalization.
Currently, 29 States participate in the
SEDD. Files are available beginning
with data year 1999.

To support AHRQ)’s mission to
improve health care through scientific
research, HCUP databases and software
tools are disseminated to users outside
of the Agency through a mechanism
known as the HCUP Central Distributor.
The HCUP Central Distributor assists
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qualified researchers to access uniform
research data across multiple states with
the use of one application process. The
HCUP databases disseminated through
the Central distributor are referred to as
“restricted access public release files;”
that is, they are publicly available, but
only under restricted conditions.

HCUP databases are released to
researchers outside of AHRQ after the
completion of required training and
submission of an application that
includes a signed HCUP Data Use
Agreement (DUA). In addition, before
restricted access public release state-
level databases are released, the user is
asked for a brief description of their
research to ensure that the planned use
is consistent with HCUP policies and
with the HCUP data use requirements.
Fees are set for databases released
through the HCUP Central Distributor
depending on the type of database. The
fee for sale of state-level data is
determined by each participating
Statewide Data Organization and
reimbursed to those organizations. This
project is being conducted by AHRQ
through its contractor and
subcontractor, Thomson Reuters and
Social & Scientific Systems, Inc.,
pursuant to AHRQ’s statutory authority
to conduct and support research on
healthcare and on systems for the
delivery of such care, including
activities with respect to the outcomes,
cost, cost-effectiveness, and use of
health care services and access to such
services. (42 U.S.C. 299a(a)(3).)

Method of Collection

This information collection request is
for the activities associated with
completing an online application form
to request HCUP data, not the collection
of health care data for HCUP databases.
The activities associated with the HCUP
online application include:

(1) HCUP Application Form. All
persons wanting access to the HCUP
databases must complete an application
package. Each unique database has a
unique application package. All
application packages are available for
downloading at http://www.hcup-
us.ahrq.gov/tech_assist/centdist.jsp.

(2) HCUP Data Use Agreement
Training. All persons wanting access to
the HCUP databases must complete this
online training course. The purpose of
the training is to emphasize the
importance of data protection, reduce
the risk of inadvertent violations, and
describe the individual’s responsibility
when using HCUP data. The training
course can be accessed and completed
online at http://www.hcup-us.ahrq.gov/
tech_assist/dua.jsp.

(3) HCUP Data Use Agreement (DUA).
All persons wanting access to the HCUP
databases must sign a data use
agreement. Each database has a unique
DUA; an example DUA for the
Nationwide Inpatient Sample database
is available at http://www.hcup-
us.ahrq.gov/team/NISDUA.jsp.

Information collected in the HCUP
Application Order Form will be used for
two purposes only:

1. Business Transaction: HCUP
databases and software are currently

delivered on disk and shipped to users
who have completed the application
process. Contact information is used for
shipping the data on disk (or any other
media used in the future). AHRQ policy
and current agreements with Statewide
Data Organizations contributing data to
HCUP prohibit providing access to the
data via the Internet or email.

2. Enforcement of the HCUP Data Use
Agreement (DUA): The HCUP DUA
contains several restrictions on use of
the data. Most of these restrictions have
been put in place to safeguard the
privacy of individuals and
establishments represented in the data.
For example, data users can only use the
data for research, analysis, and aggregate
statistical reporting and are prohibited
from attempting to identify any persons
in the data. Contact information on
HCUP Data Use Agreements is retained
in the event that a violation of the DUA
takes place.

Estimated Annual Respondent Burden

Exhibit 1 shows the estimated
annualized burden associated with the
applicants’ time to order any of the
HCUP databases. An estimated 1,200
persons will order HCUP data annually.
Each of these persons will complete an
application (10 minutes), the DUA
training (15 minutes) and a DUA
(5 minutes). The total burden is
estimated to be 600 hours annually.

Exhibit 2 shows the estimated
annualized cost burden associated with
the applicants’ time to order HCUP data.
The total cost burden is estimated to be
$21,408 annually.

EXHIBIT 1—ESTIMATED ANNUALIZED BURDEN HOURS

Number of
Number of Hours per Total burden
Form name respondents rerzps%gi%segfr response hours
HCUP Application FOIM .....cooiiiiiiiieieee et 1,200 1 0/60 200
HCUP DUA Training 1,200 1 15/60 300
HCUP DUA ettt ettt e et e et e e be e saseenteennneens 1,200 1 5/60 100
TOMAI e 3,600 na na 600
EXHIBIT 2—ESTIMATED ANNUALIZED COST BURDEN
Average
Number of Total burden Total cost
Form name respondents hours hourrlcl){ev!age burden
HCUP Application FOIM .......oociiiiieeceese e 1,200 200 $35.68 $7,136
HCUP DUA Training .. 1,200 300 35.68 10,704
HCOUP DUA ettt sttt sttt et saee e 1,200 100 35.68 3,568
LI 12 LSRR UPR 3,600 600 na 21,408

*Based upon the mean of the average wages for Life Scientists, All Other (19-1099), National Compensation Survey: Occupational wages in
the United States May 2011, “U.S. Department of Labor, Bureau of Labor Statistics.”


http://www.hcup-us.ahrq.gov/tech_assist/centdist.jsp
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Estimated Annual Costs to the Federal
Government

Exhibit 3 shows the estimated total
and annualized cost to process HCUP

database applications and maintain the
ordering system over the 3 years
covered by this information collection
request. It is estimated to cost $17,237

annually to operate and maintain the
ordering system.

Exhibit 3. Estimated Total and
Annualized Cost

Annualized
Cost component Total cost cost
OFAEI REVIBW ...ttt ettt e e e e e ettt e e et e e e eateeeeeaeeeeebeeeeasbeeeaaaseeeaseeeeasseeesasseeessseassnseeesasseeeasseeeansenean $14,493 $4,831
Monthly UpdateS—Product Catalog .........coeeereeiieiiieiie ittt sttt sae e sateesbeeebeesaeeenneas 1,857 619
RSV T =T (=Y g F= g o USRI 13,820 4,607
(@8 E) (o]0 L= gl [ To 01 [=T PRSP VRRRRPRNE 4,483 1,495
Management/TroubIESNOOING ......c.ciiiiiii e sttt et e sb e e sbe e es 17,058 5,689
LI 1 | SRUSUUPRURRPR 51,711 17,237

Request for Comments

In accordance with the Paperwork
Reduction Act, comments on AHRQ’s
information collection are requested
with regard to any of the following: (a)
Whether the proposed collection of
information is necessary for the proper
performance of AHRQ healthcare
research and healthcare information
dissemination functions, including
whether the information will have
practical utility; (b) the accuracy of
AHRQ’s estimate of burden (including
hours and costs) of the proposed
collection(s) of information; (c) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
collection of information upon the
respondents, including the use of
automated collection techniques or
other forms of information technology.

Comments submitted in response to
this notice will be summarized and
included in the Agency’s subsequent
request for OMB approval of the
proposed information collection. All
comments will become a matter of
public record.

Dated: June 19, 2012.

Carolyn M. Clancy,

Director.

[FR Doc. 2012—-15615 Filed 6—26—-12; 8:45 am]
BILLING CODE 4160-90-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Agency for Healthcare Research and
Quality

Notice of Meeting

In accordance with section 10(d) of
the Federal Advisory Committee Act as
amended (5 U.S.C., Appendix 2), the
Agency for Healthcare Research and
Quality (AHRQ) announces this meeting
of scientific peer review groups. The
subcommittee listed below is a part of

the Agency’s Health Services Research
Initial Review Group Committee.

The subcommittee meeting will be
closed to the public in accordance with
the Federal Advisory Committee Act,
section 10(d) of 5 U.S.C., Appendix 2
and 5 U.S.C. 552b(c)(6). Grant
applications are to be reviewed and
discussed at this meeting. These
discussions are likely to involve
information concerning individuals
associated with the applications,
including assessments of their personal
qualifications to conduct their proposed
projects. This information is exempt
from mandatory disclosure under the
above-cited statutes.

Name of Subcommittee: Health Care
Research Training (2) Virtual Review.

Date: July 12, 2012 (Open from 1:00 p.m.
to 1:15 p.m. on July 12 and closed for
remainder of the meeting).

Place: Agency for Healthcare Research and
Quality, John Eisenberg Building, 540 Gaither
Road, OEREP Conference Room, Rockville,
MD 20850.

Contact Person: Anyone wishing to obtain
a roster of members, agenda or minutes of the
nonconfidential portions of the meeting
should contact Mrs. Bonnie Campbell,
Committee Management Officer, Office of
Extramural Research, Education and Priority
Populations, AHRQ, 540 Gaither Road, Suite
2000, Rockville, Maryland 20850, Telephone
(301) 427-1554.

Agenda items for these meetings are
subject to change as priorities dictate.

Dated: June 14, 2012.
Carolyn M. Clancy,
Director.
[FR Doc. 2012-15611 Filed 6-26-12; 8:45 am]
BILLING CODE 4160-90-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Agency for Healthcare Research and
Quality

Patient Safety Organizations: Delisting
for Cause for Medical Informatics

AGENCY: Agency for Healthcare Research
and Quality (AHRQ), HHS.

ACTION: Notice of Delisting.

SUMMARY: AHRQ has delisted Medical
Informatics as a Patient Safety
Organization (PSO) due to its failure to
correct a deficiency. The Patient Safety
and Quality Improvement Act of 2005
(Patient Safety Act) authorizes the
listing of PSOs, which are entities or
component organizations whose
mission and primary activity is to
conduct activities to improve patient
safety and the quality of health care
delivery. HHS issued the Patient Safety
and Quality Improvement Final Rule
(Patient Safety Rule) to implement the
Patient Safety Act. AHRQ) administers
the provisions of the Patient Safety Act
and Patient Safety Rule relating to the
listing and operation of PSOs.

DATES: The directories for both listed
and delisted PSOs are ongoing and
reviewed weekly by AHRQ. The
delisting was effective at 12:00 Midnight
ET (2400) on June 1, 2012.

ADDRESSES: Both directories can be
accessed electronically at the following
HHS Web site: http://
www.pso.AHRQ.gov/index.html.

FOR FURTHER INFORMATION CONTACT:
Eileen Hogan, Center for Quality
Improvement and Patient Safety, AHRQ,
540 Gaither Road, Rockville, MD 20850;
Telephone (toll free): (866) 403—3697;
Telephone (local): (301) 427-1111; TTY
(toll free): (866) 438—7231; TTY (local):
(301) 427-1130; Email:
pso@AHRQ.hhs.qov.

SUPPLEMENTARY INFORMATION:
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Background

The Patient Safety Act, Public Law
109-41, 42 U.S.C. 299b-21—b-26,
provides for the formation of PSOs,
which collect, aggregate, and analyze
confidential information regarding the
quality and safety of health care
delivery. The Patient Safety Rule, 42
CFR Part 3, authorizes AHRQ, on behalf
of the Secretary of HHS, to list as a PSO
an entity that attests that it meets the
statutory and regulatory requirements
for listing. A PSO can be “delisted” by
the Secretary if it is found no longer to
meet the requirements of the Patient
Safety Act and Patient Safety Rule.
Section 3.108(d) of the Patient Safety
Rule requires AHRQ to provide public
notice when it removes an organization
from the list of federally approved
PSOs.

Medical Informatics failed to respond
to a Notice of Preliminary Finding of
Deficiency sent by AHRQ pursuant to 42
CFR 3.108(a)(2) and a Notice of
Proposed Revocation and Delisting sent
by AHRQ pursuant to 42 CFR
3.108(a)(3)(iii)(C) which found that
Medical Informatics failed to have,
within every 24-month period following
the PSO’s date of initial listing, at least
two bona fide contracts with different
providers for the purpose of receiving
and reviewing patient safety work
product, and to notify AHRQ no later
than 45 calendar days prior to the last
day of the pertinent 24-month period
that the PSO has met this requirement.
Medical Informatics did not exercise its
opportunity to be heard in writing to
respond to the deficiencies specified in
the notices, and has not provided any
evidence of a good faith effort to correct
the deficiency. Accordingly, AHRQ has
revoked the listing of Medical
Informatics, PSO number P0086, a
component entity of Medical
Informatics, LLC, effective at 12:00
Midnight ET (2400) on June 1, 2012.

More information on PSOs can be
obtained through AHRQ’s PSO Web site
at http://www.pso.AHRQ.clov/
index.html.

Dated: June 19, 2012.

Carolyn M. Clancy,

Director.

[FR Doc. 201215612 Filed 6-26—12; 8:45 am|
BILLING CODE 4160-90-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[60Day—12-0214]

Proposed Data Collections Submitted
for Public Comment and
Recommendations

In compliance with the requirement
of Section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995 for
opportunity for public comment on
proposed data collection projects, the
Centers for Disease Control and
Prevention (CDC) will publish periodic
summaries of proposed projects. To
request more information on the
proposed projects or to obtain a copy of
the data collection plans and
instruments, call 404-639-7570 or send
comments to Kimberly S. Lane, at 1600
Clifton Road, MS D74, Atlanta, GA
30333 or send an email to omb@cdc.gov.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology. Written comments should
be received within 60 days of this
notice.

Proposed Project

National Health Interview Survey
(NHIS), (OMB No. 0920-0214)—
Revision—National Center for Health
Statistics (NCHS), Centers for Disease
Control and Prevention (CDC).

Background and Brief Description

Section 306 of the Public Health
Service (PHS) Act (42 U.S.C. 242k), as
amended, authorizes that the Secretary
of Health and Human Services (DHHS),
acting through NCHS, shall collect
statistics on the extent and nature of
illness and disability of the population
of the United States.

ANNUALIZED BURDEN TABLE

The annual National Health Interview
Survey is a major source of general
statistics on the health of the U.S.
population and has been in the field
continuously since 1957. Clearance is
sought for three years, to collect data for
2013, 2014, and 2015. This voluntary
household-based survey collects
demographic and health-related
information on a nationally
representative sample of persons and
households throughout the country.
Personal identification information is
requested from survey respondents to
facilitate linkage of survey data with
health related administrative and other
records. Each year we collect
information from approximately 55,000
households, which would contain about
137,500 individuals.

Information is collected using
computer assisted personal interviews
(CAPI). A core set of data is collected
each year while sponsored supplements
vary from year to year. For 2013,
supplement information will be
collected on cancer screening, asthma,
immune suppression, arthritis, epilepsy,
and sexual identity. In addition, a Web-
based multimode follow-back survey
will be conducted from sample adult
respondents from the 2012 NHIS. The
follow-back survey will focus on adult
health, health care access and use, and
health insurance coverage and will
include Web, telephone, and mail
interviews.

In accordance with the 1995 initiative
to increase the integration of surveys
within the Department of Health and
Human Services, respondents to the
NHIS serve as the sampling frame for
the Medical Expenditure Panel Survey
conducted by the Agency for Healthcare
Research and Quality. The NHIS has
long been used by government,
university, and private researchers to
evaluate both general health and
specific issues, such as cancer, diabetes,
and access to health care. It is a leading
source of data for the Congressionally-
mandated ‘“Health US” and related
publications, as well as the single most
important source of statistics to track
progress toward the National Health
Promotion and Disease Prevention
Obijectives, “Healthy People 2020.”

There is no cost to the respondents
other than their time.

Number of Average
Questionnaire Number of responses burden per Total burden
(respondent) respondents per respondent in hours
respondent in hours
Screener QUESHIONNAINE .......coiuiiiuiiiieiiie e 12,000 1 5/60 1,000
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ANNUALIZED BURDEN TABLE—Continued

Number of Average
Questionnaire Number of responses burden per Total burden
(respondent) respondents per respondent in hours
respondent in hours
Family Core (adult family member) ..o 55,000 1 23/60 21,083
Adult Core (Sample adult) .......c.oooeiiieiiiei e 44,000 1 15/60 11,000
Child Core (adult family member) ..........ccccu..ee. 17,000 1 10/60 2,833
Child/Teen Record Check (medical provider) ... 10,000 1 5/60 833
Supplements (adult family member) ... 60,000 1 12/60 12,000
Multi-mode study (adult family Member) ... 5,000 1 30/60 2,500
REINTEIVIEW SUIVEY ...t 5,000 1 5/60 417
Total BUIAEN HOUIS ....oeeiiiiie ettt e e e e eesnreneeeeees | eeaeeeassisseeeeesssasss | eeeeessnneeesseessssns | covvvsseeessesssssnennes 51,666

Dated: June 21, 2012.
Ron A. Otten,
Director, Office of Scientific Integrity, Office
of the Associate Director for Science (OADS),
Office of the Director, Centers for Disease
Control and Prevention.

[FR Doc. 2012—-15749 Filed 6—-26-12; 8:45 am|
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[Docket No. CDC-2012-0004]

Draft Public Health Action Plan—A
National Public Health Action Plan for
the Detection, Prevention, and
Management of Infertility

AGENCY: Centers for Disease Control and
Prevention (CDC), Department of Health
and Human Services (HHS).

ACTION: Extension of public comment
period.

SUMMARY: On May 16, 2012, the Centers
for Disease Control and Prevention
(CDC), located within the Department of
Health and Human Services (HHS)
published a notice in the Federal
Register requesting public comment on
the draft National Public Health Action
Plan for the Detection, Prevention, and
Management of Infertility (77 FR 28883).
Written and electronic comments were
to be received on or before June 15,
2012. HHS/CDC has received a request
asking for a 30 day extension of the
comment period. In consideration of
this request, HHS/CDC is extending the
comment period to July 16, 2012.
DATES: Written comments must be
received on or before July 16, 2012.
Please refer to SUPPLEMENTARY
INFORMATION for additional information.
ADDRESSES: You may submit comments,
identified by Docket No. CDC-2012—
0004 by any of the following methods:

Internet: Access the Federal
eRulemaking portal at http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail: Centers for Disease Control and
Prevention, National Center for Chronic
Disease Prevention and Health
Promotion, Division of Reproductive
Health, Attn: National Public Health
Action Plan for the Detection,
Prevention, and Management of
Infertility, Docket No. CDC-2012-0004,
4770 Buford Highway NE., Mailstop K-
34, Atlanta, Georgia 30341.

All relevant comments received will
be posted publicly without change,
including any personal or proprietary
information provided. To download an
electronic version of the plan, please
access http://www.regulations.gov.

Written comments, identified by
Docket No. CDC-2012-0004, will be
available for public inspection Monday
through Friday, except for legal
holidays, from 9 a.m. until 5 p.m.,
Eastern Daylight Time, at 2900
Woodcock Blvd., Atlanta, Georgia
30341. Please call ahead to (770) 488—
5200 and ask for a representative from
the Division of Reproductive Health to
schedule your visit. Comments may also
be viewed at www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Denise Jamieson, Centers for Disease
Control and Prevention, National Center
for Chronic Disease Prevention and
Health Promotion, Division of
Reproductive Health, 4770 Buford
Highway NE., Mailstop K-34, Atlanta,
Georgia 30341, (770) 488—5200.
SUPPLEMENTARY INFORMATION: In 2007, a
CDC-wide ad hoc workgroup formed to
examine the full scope of infertility
activities across the agency. This
workgroup conducted an assessment to
identify gaps and opportunities in
public health surveillance, research,
communications, programs, and policy
development, which led to the 2010
publication of a white paper outlining
the need for a national plan, with a
public health focus, on infertility

prevention, detection, and management.
In consultation with many
governmental and nongovernmental
partners, CDC developed the National
Public Health Action Plan for the
Detection, Prevention and Management
of Infertility. Addressing both male and
female infertility, the plan outlines and
summarizes actions needed to promote,
preserve, and restore the ability of
women in the United States to conceive,
carry a pregnancy to term, and deliver

a healthy infant. This goal extends
beyond simply addressing the inability
to conceive but also focuses on reducing
the burden of impaired fecundity by
promoting behaviors that maintain
fertility; by promoting prevention, early
detection, and treatment of medical
conditions; and by reducing
environmental and occupational threats
to fertility. Given the public health
focus of this action plan, promoting
healthy pregnancy outcomes associated
with treating and managing infertility is
also important, as is improving the
efficacy and safety of infertility
treatment.

The document is organized into three
chapters: “Detection of Infertility,”
“Prevention of Infertility,” and
“Management of Infertility.”” Each
chapter addresses the topic’s public
health importance, existing challenges,
and opportunities for action to decrease
the impact of infertility on the public’s
health. The suggested opportunities
provide federal and other government
agencies, professional and consumer
organizations, and other partners and
stakeholders a foundation and platform
to work together to decrease the burden
of infertility in the United States.

Since the draft plan was published on
May 16, 2012, HHS/CDC has received a
request to extend the comment period
by an additional 30 days. HHS/CDC is
committed to affording the public a
meaningful opportunity to comment on
the draft plan and welcomes comments.
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HHS/CDC has posted the original
notice and all related materials on
www.regulations.gov.

Dated: June 20, 2012.

Kathleen Sebelius,

Secretary, Department of Health and Human
Services.

[FR Doc. 2012—-15642 Filed 6—26-12; 8:45 am|
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[Docket Number NIOSH-033-A]

Revised Document Posted: NIOSH List
of Antineoplastic and Other Hazardous
Drugs in Healthcare Settings 2012

AGENCY: National Institute for
Occupational Safety and Health
(NIOSH) of the Centers for Disease
Control and Prevention (CDC),
Department of Health and Human
Services (HHS).

ACTION: Notice of issuance of Final
Guidance Publication.

SUMMARY: The National Institute for
Occupational Safety and Health
(NIOSH) of the Centers for Disease
Control and Prevention (CDC)
announces the publication of the
following document entitled “NIOSH
List of Antineoplastic and Other
Hazardous Drugs in Healthcare Settings
2012.” NIOSH is making available a
copy of Appendix A at http://
www.cdc.gov/niosh/docs/2012-150.
Background: The NIOSH Alert:
NIOSH published Preventing
Occupational Exposures to
Antineoplastic and Other Hazardous
Drugs in Health Care Settings in
September 2004 (http://www.cdc.gov/
niosh/docs/2004-165/). Appendix A of
this Alert defined hazardous drugs and
provided a list of drugs that were
considered hazardous and required
special handling. In 2010, NIOSH
published an update to this list
(http://www.cdc.gov/niosh/docs/2010-
167/). Since publishing the 2010 update
to the list, NIOSH reviewed
approximately 70 new drugs that
received FDA approval and
approximately 180 drugs that received
new special warnings (usually black box
warnings) based on reported adverse
effects in patients covering the time
period from October 2007 to December
2009. From this list of approximately
250 drugs, NIOSH determined 26 drugs
to have one or more characteristics of a
hazardous drug. In addition, NIOSH
removed 15 drugs from the 2012 list

because they did not meet the NIOSH
definition, were no longer available in
the U.S or were regulated by other
government entities. NIOSH published
this preliminary list for comment in
NIOSH Docket Number 190.

After expert panel review, public
review and comment, and review of the
scientific literature, NIOSH has
developed a revised list of hazardous
drugs. Along with drugs initially
identified in the 2010 Hazardous Drug
List, NIOSH is adding a total of 26 new
drugs to the 2012 NIOSH List of
Hazardous Drugs and is deleting 15
drugs.

This guidance document does not
have the force and effect of law.

FOR FURTHER INFORMATION CONTACT:
Barbara MacKenzie, NIOSH, Robert A.
Taft Laboratories, 4676 Columbia
Parkway, MS-C26, Cincinnati, OH
45226, Telephone (513) 533—8132, email
hazardousdrugs@cdc.gov.

Dated: June 20, 2012.
John Howard,

Director, National Institute for Occupational
Safety and Health, Centers for Disease Control
and Prevention.

[FR Doc. 2012-15651 Filed 6—26-12; 8:45 am]
BILLING CODE 4163-19-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

[Document Identifier CMS-359 and —360]

Agency Information Collection
Activities: Proposed Collection;
Comment Request

AGENCY: Centers for Medicare &
Medicaid Services, HHS.

In compliance with the requirement
of section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995, the
Centers for Medicare & Medicaid
Services (CMS) is publishing the
following summary of proposed
collections for public comment.
Interested persons are invited to send
comments regarding this burden
estimate or any other aspect of this
collection of information, including any
of the following subjects: (1) The
necessity and utility of the proposed
information collection for the proper
performance of the agency’s functions;
(2) the accuracy of the estimated
burden; (3) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (4) the use of
automated collection techniques or
other forms of information technology to
minimize the information collection
burden.

1. Type of Information Collection
Request: Extension without change of a
currently approved collection. Title of
Information Collection: Comprehensive
Outpatient Rehabilitation Facility
(CORF) Eligibility and Survey Forms.
Use: CMS-359 serves as the application
for facilities wishing to participate in
the Medicare/Medicaid program as
CORFs. The form initiates the process
for obtaining a decision as to whether
the conditions of participation are met.
It also promotes data reduction (key
punching) or introduction to and
retrieval from the Medicare/Medicaid
Automated Certification System,
ASPEN, by the CMS Regional Offices
(ROs). Should any question arise
regarding the structure of the
organization, this information is readily
available without going through the
process of completing the form again.

CMS-360 is used by the State survey
agency to record data collected to
determine provider compliance with
individual conditions of participation
and to report it to the Federal
government. CMS has the responsibility
and authority for certification decisions
which are based on provider
compliance with the conditions of
participation. The information needed
to make these decisions is available to
CMS only through use of information
abstracted from the survey checklists.
The form is primarily a worksheet
designed to facilitate keypunching into
the ASPEN by the State Agency after the
survey is completed.

Form Number: CMS-359 (CORF
Eligibility Form) and CMS-360 (CORF
Survey Report Form); OCN 0938-0267.
Frequency: Occasionally. Affected
Public: Private Sector (Business or other
for-profits). Number of Respondents:
295. Total Annual Responses: 42. Total
Annual Hours: 137. (For policy
questions regarding this collection
contact Georgia Johnson at 410-786—
6859. For all other issues call 410-786—
1326.)

To obtain copies of the supporting
statement and any related forms for the
proposed paperwork collections
referenced above, access CMS’ Web Site
address at http://www.cms.hhs.gov/
PaperworkReductionActof1995, or
Email your request, including your
address, phone number, OMB number,
and CMS document identifier, to
Paperwork@cms.hhs.gov, or call the
Reports Clearance Office on (410) 786—
1326.

In commenting on the proposed
information collections please reference
the document identifier or OMB control
number. To be assured consideration,
comments and recommendations must
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be submitted in one of the following
ways by August 27, 2012:

1. Electronically. You may submit
your comments electronically to http://
www.regulations.gov. Follow the
instructions for “Comment or
Submission” or “More Search Options”
to find the information collection
document(s) accepting comments.

2. By regular mail. You may mail
written comments to the following
address: CMS, Office of Strategic
Operations and Regulatory Affairs,
Division of Regulations Development,
Attention: Document Identifier/OMB
Control Number , Room C4—
26-05, 7500 Security Boulevard,
Baltimore, Maryland 21244-1850.

Dated: June 22, 2012.
Martique Jones,

Director, Regulations Development Group,
Division B, Office of Strategic Operations and
Regulatory Affairs.

[FR Doc. 2012—-15694 Filed 6—26-12; 8:45 am|
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

[Document Identifier CMS—-10429]

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request

AGENCY: Centers for Medicare &
Medicaid Services, HHS.

In compliance with the requirement
of section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995, the
Centers for Medicare & Medicaid
Services (CMS), Department of Health
and Human Services, is publishing the
following summary of proposed
collections for public comment.
Interested persons are invited to send
comments regarding this burden
estimate or any other aspect of this
collection of information, including any
of the following subjects: (1) The
necessity and utility of the proposed
information collection for the proper
performance of the Agency’s function;
(2) the accuracy of the estimated
burden; (3) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (4) the use of
automated collection techniques or
other forms of information technology to
minimize the information collection
burden.

1. Type of Information Collection
Request: New collection (request for a
new OMB control number). Title of
Information Collection: Surveys of
Physicians and Home Health Agencies

to Assess Access Issues for Specific
Medicare Beneficiaries as Defined in
Section 3131(d) of the ACA. Use: This
collection is part of a study called for
under section 3131(d) of the Patient
Protection and Affordable Care Act
(ACA). The study is focused on two
major issues: (1) supporting CMS’ efforts
to improve payment accuracy and (2)
understanding issues of access for the
ACA populations under the existing
home health prospective payment
system. The study team’s analytic plan
focuses on understanding payment
accuracy for the specific study
populations through claims and cost
data analyses, which will reflect
payments and costs for patients who
have gained access to home health care.
In order to understand access issues for
the ACA defined populations, the study
team proposes using survey instruments
to better understand the characteristics
of Medicare beneficiaries who are not
able to gain access to or have
experienced delays in gaining access to
home health services.

As a new collection, the information
collected is expected to support CMS’
efforts to improve the home health
prospective payment system payment
accuracy for vulnerable populations and
thereby ensure the payment system does
not inadvertently cause avoidable access
problems. The questions are designed to
provide insights into access issues for
vulnerable populations that cannot be
learned through analyses of
administrative data.

Form Number: CMS-10429 (OCN:
0938-New). Frequency: Once. Affected
Public: Private Sector (business or other
for-profit and not-for-profit institutions).
Number of Respondents: 875. Total
Annual Responses: 292. Total Annual
Hours: 73. (For policy questions
regarding this collection contact Kristy
Chu at 410-786—-8953. For all other
issues call 410-786-1326.)

To obtain copies of the supporting
statement and any related forms for the
proposed paperwork collections
referenced above, access CMS Web Site
address at http://www.cms.hhs.gov/
PaperworkReductionActof1995, or
Email your request, including your
address, phone number, OMB number,
and CMS document identifier, to
Paperwork@cms.hhs.gov, or call the
Reports Clearance Office on (410) 786—
1326.

To be assured consideration,
comments and recommendations for the
proposed information collections must
be received by the OMB desk officer at
the address below, no later than 5 p.m.
on July 27, 2012. OMB, Office of
Information and Regulatory Affairs,
Attention: CMS Desk Officer, Fax

Number: (202) 395-6974, Email:

OIRA_submission@omb.eop.gov.
Dated: June 22, 2012.

Martique Jones,

Director, Regulations Development Group,
Division-B, Office of Strategic Operations and
Regulatory Affairs.

[FR Doc. 2012-15693 Filed 6—-26-12; 8:45 am]
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

Submission for OMB Review;
Comment Request

Title: Parents and Children Together.

OMB No.: 0970-0403.

Description: The Administration for
Children and Families (ACF), U.S.
Department of Health and Human
Services is proposing an information
collection activity as part of an
evaluation of healthy marriage and
responsible fatherhood grant programs.
The evaluation study title is Parents and
Children Together (PACT).

A 60-Day Federal Register Notice was
published for this study on December
20, 2011. This Notice described all
components of the study and, therefore,
we request to waive additional 60-Day
Federal Register Notices. This 30-Day
Federal Register Notice covers (a)
instruments for the impact study
baseline survey (including an
introductory script and the baseline
survey itself), and (b) site Management
Information Systems (MIS).

This information collection request is
specific to Responsible Fatherhood
programs that may be evaluated
(requests specific to Healthy Marriage
programs will be separate). The baseline
survey will collect data related to such
domains as father involvement,
coparenting, parenting, marriage and
romantic relationships, and
employment. The information from the
baseline survey will be used by ACF for,
among other things, describing the
populations served and determining the
comparability of program and control
groups. Information on participant
entry, participation, and exit from the
program will be entered into the MIS
system.

Respondents: Baseline information
will be collected from all fathers prior
to random assignment; the introductory
script will be read by program staff to
fathers applying to the program.
Program staff will record information on
the services received by study
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participants in the study Management
Information System (MIS).

Annual Burden Estimates

The following table provides the
combined burden estimates for the

previously-approved field data
collection instrument, and the current
request. Burden for all instruments is
annualized over three years.

Average
Annual Number of
Activity/respondent number of responses per brléf:gnggr Jﬁ?éﬁﬂ%ﬂ?ls
respondents respondent (minutes)
Collection of Field Data (Approved April 20, 2012)
Selecting Study Grantees Discussions/grantee and partner organization
SEAIT e s 50 1 60 50
Introductory Script and Baseline Survey (Currently Requested)
Introductory Script:
(1) Grantee staff .......cccoceeeiee e 30 70.2 10 351
(2) Program applicants ..........ccccociiiiiiiieniieee e 2,105 1 10 351
Baseline Survey:
(1) Study participants ........ccoeceererierieii e 2,000 1 30 1.000
Study MIS (Currently Requested)
Study MIS:
(1) Grantee Staff ......occeoiiiiiiee s 30 2,517 2 2,517

Estimated Total Annual Burden
Hours: 4,269.

Additional Information

Copies of the proposed collection may
be obtained by writing to the
Administration for Children and
Families, Office of Planning, Research,
and Evaluation, 370 L’Enfant
Promenade SW., Washington, DC 20447,
Attn: OPRE Reports Clearance Officer.
All requests should be identified by the
title of the information collection. Email
address: OPREinfocollection@acf.
hhs.gov.

OMB Comment

OMB is required to make a decision
concerning the collection of information
between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
is best assured of having its full effect
if OMB receives it within 30 days of
publication. Written comments and
recommendations for the proposed
information collection should be sent
directly to the following: Office of
Management and Budget, Paperwork
Reduction Project, Email: OIRA
SUBMISSION@OMB.EOP.GOV, Attn:
Desk Officer for the Administration for
Children and Families.

Steven M. Hanmer,

Reports Clearance, Officer.

[FR Doc. 2012-15440 Filed 6-26—12; 8:45 am]
BILLING CODE 4184-37-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. FDA-2011-N-0747]

Agency Information Collection
Activities; Announcement of Office of
Management and Budget Approval;
Waivers of In Vivo Demonstration of
Bioequivalence of Animal Drugs in
Soluble Powder Oral Dosage Form and
Type A Medicated Articles

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that a collection of information entitled
“Waivers of In Vivo Demonstration of
Bioequivalence of Animal Drugs in
Soluble Powder Oral Dosage Form and
Type A Medicated Articles” has been
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995.

FOR FURTHER INFORMATION CONTACT:
Juanmanuel Vilela, Office of
Information Management, Food and
Drug Administration, 1350 Piccard Dr.,
PI50-400B, Rockville, MD 20850, 301—
796-7651,

Juanmanuel. Vilela@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: On March
19, 2012, the Agency submitted a
proposed collection of information
entitled ‘“Waivers of In Vivo
Demonstration of Bioequivalence of
Animal Drugs in Soluble Powder Oral
Dosage Form and Type A Medicated

Articles” to OMB for review and
clearance under 44 U.S.C. 3507. An
Agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless it
displays a currently valid OMB control
number. OMB has now approved the
information collection and has assigned
OMB control number 0910-0575. The
approval expires on June 30, 2015. A
copy of the supporting statement for this
information collection is available on
the Internet at http://www.reginfo.gov/
public/do/PRAMain.

Dated: June 20, 2012.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 201215721 Filed 6-26-12; 8:45 am|
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. FDA-2012-N-0357]

Agency Information Collection
Activities; Submission for Office of
Management and Budget Review;
Comment Request; Medical Device
Decision Analysis: A Risk-Tolerance
Pilot Study

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that a proposed collection of
information has been submitted to the
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Office of Management and Budget
(OMB) for review and clearance under
the Paperwork Reduction Act of 1995.
DATES: Fax written comments on the
collection of information by July 27,
2012.

ADDRESSES: To ensure that comments on
the information collection are received,
OMB recommends that written
comments be faxed to the Office of
Information and Regulatory Affairs,
OMB, Attn: FDA Desk Officer, Fax: 202—
395-7285, or emailed to
oira_submission@omb.eop.gov. All
comments should be identified with the
OMB control number 0910-New and
title “Medical Device Decision Analysis:
A Risk-Tolerance Pilot Study.” Also
include the FDA docket number found
in brackets in the heading of this
document.

FOR FURTHER INFORMATION CONTACT:
Daniel Gittleson, Office of Information
Management, Food and Drug
Administration, 1350 Piccard Dr., PI50—
400B, Rockville, MD 20850, 301-796—
5156, Daniel.Gittleson@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: In
compliance with 44 U.S.C. 3507, FDA
has submitted the following proposed
collection of information to OMB for
review and clearance.

Medical Device Decision Analysis: A
Risk-Tolerance Pilot Study—(OMB
Control Number 0910-New)

L. Background

A recent study of obesity indicates
that 35.5 percent of men and 35.8
percent of women in America reported
being obese in 2010. This represents an
increase from 27.5 percent and 33.4
percent in 2000 for men and women,
respectively (Ref. 1). People who are

obese are more likely to suffer from
diabetes, cardiovascular disease,
respiratory and metabolic disease, and
sleep apnea, as well as other physical
and psychological disabilities. By some
estimates, as much as $140 billion were
spent in 2008 to treat obesity-related
diseases (Ref. 2). Studies have shown
that weight loss can significantly reduce
the burden of obesity-related
comorbidities (Refs. 3 and 4), and that
weight lost as a result of laparoscopic
banding or other weight-loss surgeries
positively impacts quality of life and
burden of disease (Refs. 5 through 7).
However, like any surgical procedure,
these surgeries are associated with
substantial risks, including risks of
potentially life-threatening events (Ref.
6), that patients and physicians must
weigh against any potential benefits
when making an informed treatment
decision.

With the assistance of advisory
panels, FDA determines the acceptable
risk threshold of a medical intervention
against its effectiveness as demonstrated
in clinical evidence. In addition,
individual patients and patient-
advocacy groups anecdotally express
their opinions about their needs and
tolerance for risks to FDA through
letters and public testimonies during
advisory panel meetings. To evaluate
the scientific validity of systematically
eliciting patient perspectives on
outcomes associated with weight-loss
devices, the Agency requests approval
of a pilot survey to quantify obesity
patients’ benefit-risk preferences.

The choice-format preference-
elicitation survey will ask obese
individuals (with a body mass index of
30 kg/m?2 or above) to evaluate a series
of choices between pairs of hypothetical

medical devices. Each hypothetical
device will be defined by the amount
and duration of weight loss, side effects,
risks associated with hypothetical
weight-loss devices, and the effect of the
device on weight-related comorbidities.
The survey was developed using
findings from a literature review of the
outcomes associated with weight-loss
devices, interviews with obesity
patients, and expert opinion.

An invitation to the online survey
will be sent to a sample of 1,000 obese
adults in the United States. Among the
adults who receive the invitation, about
600 are expected to complete the
consent form and about 450 are
expected to qualify for the study and
complete the survey in full. In addition
to the choice-format questions, the
survey also will collect information on
respondent demographics, disease
history, and weight-management
history. There is no cost to respondents
other than about 25 minutes of their
time.

Final results will provide an estimate
of the maximum levels of various
treatment-related risks that obesity
patients would be willing to accept to
achieve specific levels of weight loss or
improvements in weight-related
diseases. These results will be used to
investigate the viability of choice-format
surveys as a way to quantify patients’
risk tolerance for the therapeutic
benefits of weight-loss devices.

In the Federal Register of April 19,
2012 (77 FR 23484), FDA published a
60-day notice requesting public
comment on the proposed collection of
information. No comments were
received.

FDA estimates the burden of this
collection of information as follows:

TABLE 1—ESTIMATED ANNUAL REPORTING BURDEN !

Number of
Average
Surve Number of responses Total annual
instrum?a/nt respondents %er responses brtérgegnggr Total hours
respondent P
Survey iNVItation .........cccoveierieenee e 1,000 1 1,000 0.03 30
Consent form 700 1 700 0.03 21
FUIl SUNVEY ..o 450 1 450 0.42 189
LI} - | T B SRRSO TOTORRTRRRRRRNY 240

1There are no capital costs or operating and maintenance costs associated with this collection of information.

II. References

The following references are on
display in the Division of Dockets
Management (see ADDRESSES) and may
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Dated: June 22, 2012.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2012—-15720 Filed 6—26-12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

[Docket No. FDA-2012-N-0369]

Agency Information Collection
Activities; Submission for Office of
Management and Budget Review;
Comment Request; Regulations Under
the Federal Import Milk Act

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that a proposed collection of
information has been submitted to the
Office of Management and Budget
(OMB) for review and clearance under
the Paperwork Reduction Act of 1995.

DATES: Fax written comments on the
collection of information by July 27,
2012.

ADDRESSES: To ensure that comments on
the information collection are received,
OMB recommends that written
comments be faxed to the Office of
Information and Regulatory Affairs,
OMB, Attn: FDA Desk Officer, Fax: 202—
395-7285, or emailed to
oira_submission@omb.eop.gov. All
comments should be identified with the
OMB control number 0910-0212. Also
include the FDA docket number found
in brackets in the heading of this
document.

FOR FURTHER INFORMATION CONTACT:
Domini Bean, Office of Information
Management, Food and Drug
Administration, 1350 Piccard Dr., PI50—
400T, Rockville, MD 20850, 301-796—
5733, domini.bean@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: In
compliance with 44 U.S.C. 3507, FDA
has submitted the following proposed
collection of information to OMB for
review and clearance.

Regulations Under the Federal Import
Milk Act—21 CFR Part 1210 (OMB
Control Number 0910-0212)—Extension

Under Federal Import Milk Act
(FIMA) (21 U.S.C. 141-149), milk or
cream may be imported into the United
States only by the holder of a valid
import milk permit (21 U.S.C. 141).
Before such permit is issued: (1) All
cows from which import milk or cream
is produced must be physically
examined and found healthy; (2) if the
milk or cream is imported raw, all such
cows must pass a tuberculin test; (3) the
dairy farm and each plant in which the
milk or cream is processed or handled
must be inspected and found to meet
certain sanitary requirements; (4)
bacterial counts of the milk at the time
of importation must not exceed
specified limits; and (5) the temperature
of the milk or cream at time of
importation must not exceed 50 °F (21
U.S.C. 142).

FDA'’s regulations in part 1210 (21
CFR part 1210) implement the
provisions of FIMA. Sections 1210.11
and 1210.14 require reports on the
sanitary conditions of, respectively,
dairy farms and plants producing milk
and/or cream to be shipped to the
United States. Section 1210.12 requires
reports on the physical examination of
herds, while § 1210.13 requires the
reporting of tuberculin testing of the
herds. In addition, the regulations in
part 1210 require that dairy farmers and
plants maintain pasteurization records
(§1210.15) and that each container of
milk or cream imported into the United
States bear a tag with the product type,
permit number, and shipper’s name and
address (§1210.22). Section 1210.20
requires that an application for a permit
to ship or transport milk or cream into
the United States be made by the actual
shipper. Section 1210.23 allows permits
to be granted based on certificates from
accredited officials.

In the Federal Register of April 20,
2012 (77 FR 23732), FDA published a
60-day notice requesting public
comment on the proposed collection of
information. FDA received one letter in
response to the notice. The letter
contained one relevant comment, while
additional comments were outside the
scope of the four collection of
information topics on which the notice
solicits comments and will not be
discussed in this document.

(Comment 1) One comment suggested
that ““huge bureaucratic expenses
created by the usa [sic] for 2 forms” for
taxpayers.

(Response) While FDA appreciates the
comment, the commenter did not
specify which two forms might create an
undue expense for taxpayers. Each form
relating to this information collection
request is necessary for the proper
performance of FDA’s functions. FDA
has examined each form related to this
information collection request to assure
its efficiency.

FDA estimates the burden of this
collection of information as follows:

TABLE 1—ESTIMATED ANNUAL REPORTING BURDEN *

Number of Average
21 CFR Number of responses Total annual
Section Form No. respondents per responses brgfegnggr Total hours
respondent P
1210.11 .... | FDA 1996/Sanitary inspection of dairy farms 2 200 400 15 600
1210.12 .... | FDA 1995/Physical examination of cows ...... 1 1 1 0.5 0.5
1210.13 .... | FDA 1994/Tuberculin test .........cccooevveneeinenns 1 1 1 0.5 0.5
1210.14 .... | FDA 1997/Sanitary inspections of plants ...... 2 1 2 2 4
1210.20 .... | FDA 1993/Application for permit ................... 2 1 2 0.5 1
1210.23 .... | FDA 1815/Permits granted on certificates .... 2 1 2 0.5 1



mailto:oira_submission@omb.eop.gov
mailto:domini.bean@fda.hhs.gov

38302 Federal Register/Vol. 77, No. 124/ Wednesday, June 27, 2012/ Notices
TABLE 1—ESTIMATED ANNUAL REPORTING BURDEN '—Continued
Number of
Average
21 CFR Number of responses Total annual
Section Form No. respondents per responses brlérgegnggr Total hours
respondent P
TOMAL oo | et ene | eeerreseesreeseennres | seessreesneeneesinees | eesieeeseenireenreans | eeseesiree e 607
1There are no capital costs or operating and maintenance costs associated with this collection of information.
TABLE 2—ESTIMATED ANNUAL RECORDKEEPING BURDEN'
Number of Average
21 CFR Section re’;lglrglggé Oefrs records per To:zlcgpdnsual burden per Total hours
P recordkeeper recordkeeping
T210.15 oo 2 1 2 0.05 0.10

1There are no capital costs or operating and maintenance costs associated with this collection of information.

The estimated number of respondents
and hours per response are based on
FDA'’s experience with the import milk
permit program and the average number
of import milk permit holders over the
past 3 years. FDA estimates that 2
respondents will submit approximately
200 Form FDA 1996 reports annually,
for a total of 600 responses. FDA
estimates the reporting burden to be 1.5
hours per response, for a total burden of
607 hours.

The Secretary of Health and Human
Services has the discretion to allow
Form FDA 1815, a duly certified
statement signed by an accredited
official of a foreign government, to be
submitted in lieu of Forms FDA 1994
and 1995. To date, Form FDA 1815 has
been submitted in lieu of these forms.
Because FDA has not received any
Forms FDA 1994 and 1995 in the last 3
years, the Agency estimates no more
than one will be submitted annually.
FDA estimates the reporting burden for
each to be 0.5 hours per response for a
total burden reporting burden of 0.5
hours each.

FDA estimates that two respondents
will submit one Form FDA 1997 report
annually, for a total of two responses.
FDA estimates the reporting burden to
be 2.0 hours per response, for a total
burden of 4 hours. FDA estimates that
two respondents will submit one Form
FDA 1993 report annually, for a total of
two responses. FDA estimates the
reporting burden to be 0.5 hours per
response, for a total burden of 1 hour.
FDA estimates that two respondents
will submit one Form FDA 1815 report
annually, for a total of two responses.
FDA estimates the reporting burden to
be 0.5 hours per response, for a total
burden of 1 hour.

With regard to records maintenance,
FDA estimates that approximately two
recordkeepers will spend 0.05 hours
annually maintaining the additional

pasteurization records required by
§1210.15, for a total of 0.10 hours
annually.

No burden has been estimated for the
tagging requirement in §1210.22
because the information on the tag is
either supplied by FDA (permit number)
or is disclosed to third parties as a usual
and customary part of the shipper’s
normal business activities (type of
product, shipper’s name and address).
Under 5 CFR 1320.3(c)(2), the public
disclosure of information originally
supplied by the Federal Government to
the recipient for the purpose of
disclosure to the public is not a
collection of information. Under 5 CFR
1320.3(b)(2)), the time, effort, and
financial resources necessary to comply
with a collection of information are
excluded from the burden estimate if
the reporting, recordkeeping, or
disclosure activities needed to comply
are usual and customary because they
would occur in the normal course of
business activities.

Dated: June 22, 2012.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2012-15719 Filed 6—26-12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

[Docket No. FDA-2011-N-0755]

Agency Information Collection
Activities; Announcement of Office of
Management and Budget Approval;
Implementation of the Food and Drug
Administration Amendments Act of
2007

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that a collection of information entitled
“Implementation of the Food and Drug
Administration Amendments Act of
2007 has been approved by the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act of
1995.

FOR FURTHER INFORMATION CONTACT:
Daniel Gittleson, Office of Information
Management, Food and Drug
Administration, 1350 Piccard Dr., PI50—
400B, Rockville, MD 20850, 301-796—
5156, Daniel.Gittleson@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: On
January 18, 2012, the Agency submitted
a proposed collection of information
entitled “Implementation of the Food
and Drug Administration Amendments
Act of 2007” to OMB for review and
clearance under 44 U.S.C. 3507. An
Agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless it
displays a currently valid OMB control
number. OMB has now approved the
information collection and has assigned
OMB control number 0910-0625. The
approval expires on June 30, 2015. A
copy of the supporting statement for this
information collection is available on
the Internet at http://www.reginfo.gov/
public/do/PRAMain.

Dated: June 18, 2012.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2012-15718 Filed 6—26—12; 8:45 am]
BILLING CODE 4160-01-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

[Docket No. FDA-2011-N-0793]

Agency Information Collection
Activities; Announcement of Office of
Management and Budget Approval;
Medical Device Recall Authority

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that a collection of information entitled
“Medical Device Recall Authority” has
been approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995.

FOR FURTHER INFORMATION CONTACT:
Daniel Gittleson, Office of Information
Management, Food and Drug
Administration, 1350 Piccard Dr., PI50—
400B, Rockville, MD 20850, 301-796—
5156, Daniel.Gittleson@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: On
February 13, 2012, the Agency
submitted a proposed collection of
information entitled ‘“Medical Device
Recall Authority’”” to OMB for review
and clearance under 44 U.S.C. 3507. An
Agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless it
displays a currently valid OMB control
number. OMB has now approved the
information collection and has assigned
OMB control number 0910-0432. The
approval expires on June 30, 2015. A
copy of the supporting statement for this
information collection is available on
the Internet at http://www.reginfo.gov/
public/do/PRAMain.

Dated: June 18, 2012.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2012-15717 Filed 6-26—12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

[Docket No. FDA-2010-N-0465]

Agency Information Collection
Activities; Announcement of Office of
Management and Budget Approval;
Experimental Study: Effect of
Promotional Offers in Direct-to-
Consumer Prescription Drug Print
Advertisements on Consumer Product
Perceptions

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that a collection of information entitled
“Experimental Study: Effect of
Promotional Offers in Direct-to-
Consumer Prescription Drug Print
Advertisements on Consumer Product
Perceptions” has been approved by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995.

FOR FURTHER INFORMATION CONTACT:
Juanmanuel Vilela, Office of
Information Management, Food and
Drug Administration, 1350 Piccard Dr.,
PI50-400B, Rockville, MD 20850, 301—
796-7651,
Juanmanuel.Vilela@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: On
October 14, 2011, the Agency submitted
a proposed collection of information
entitled ‘“Experimental Study: Effect of
Promotional Offers in Direct-to-
Consumer Prescription Drug Print
Advertisements on Consumer Product
Perceptions” to OMB for review and
clearance under 44 U.S.C. 3507. An
Agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless it
displays a currently valid OMB control
number. OMB has now approved the
information collection and has assigned
OMB control number 0910-0713. The
approval expires on June 30, 2015. A
copy of the supporting statement for this
information collection is available on
the Internet at http://www.reginfo.gov/
public/do/PRAMain.

Dated: June 18, 2012.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2012—-15715 Filed 6—-26-12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. FDA-2011-N-0797]

Agency Information Collection
Activities; Announcement of Office of
Management and Budget Approval;
State Enforcement Notifications

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that a collection of information entitled
“State Enforcement Notifications’ has
been approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995.
FOR FURTHER INFORMATION CONTACT:
Denver Presley, II, Office of Information
Management, Food and Drug
Administration, 1350 Piccard Dr., PI50—
400B, Rockville, MD 20850, 301-796—
3793.

SUPPLEMENTARY INFORMATION: On March
19, 2012, the Agency submitted a
proposed collection of information
entitled ““State Enforcement
Notifications” to OMB for review and
clearance under 44 U.S.C. 3507. An
Agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless it
displays a currently valid OMB control
number. OMB has now approved the
information collection and has assigned
OMB control number 0910-0275. The
approval expires on June 30, 2015. A
copy of the supporting statement for this
information collection is available on
the Internet at http://www.reginfo.gov/
public/do/PRAMain.

Dated: June 18, 2012.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2012-15707 Filed 6—26—12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. FDA-2012-N-0253]

Agency Information Collection
Activities; Submission for Office of
Management and Budget Review;
Comment Request; Postmarketing
Adverse Drug Experience Reporting

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.
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SUMMARY: The Food and Drug
Administration (FDA) is announcing
that a proposed collection of
information has been submitted to the
Office of Management and Budget
(OMB) for review and clearance under
the Paperwork Reduction Act of 1995.
DATES: Fax written comments on the
collection of information by July 27,
2012.

ADDRESSES: To ensure that comments on
the information collection are received,
OMB recommends that written
comments be faxed to the Office of
Information and Regulatory Affairs,
OMB, Attn: FDA Desk Officer, Fax: 202—
395-7285, or emailed to
oira_submission@omb.eop.gov. All
comments should be identified with the
OMB control number 0910-0230. Also
include the FDA docket number found
in brackets in the heading of this
document.

FOR FURTHER INFORMATION CONTACT:
Juanmanuel Vilela, Office of
Information Management, Food and
Drug Administration, 1350 Piccard Dr.,
PI50-400B, Rockville, MD 20850, 301—
796-7651,
Juanmanuel.vilela@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: In
compliance with 44 U.S.C. 3507, FDA
has submitted the following proposed
collection of information to OMB for
review and clearance.

Postmarketing Adverse Drug
Experience Reporting—21 CFR 310.305
and 314.80—(OMB Control Number
0910-0230)—(Extension)

Sections 201, 502, 505, and 701 of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 321, 352, 355, and 371)
require that marketed drugs be safe and
effective. In order to know whether
drugs that are not safe and effective are
on the market, FDA must be promptly

informed of adverse experiences
occasioned by the use of marketed
drugs. In order to help ensure this, FDA
issued regulations at §§310.305 and
314.80 (21 CFR 310.305 and 314.80) to
impose reporting and recordkeeping
requirements on the drug industry that
would enable FDA to take the action
necessary to protect the public health
from adverse drug experiences.

All applicants who have received
marketing approval of drug products are
required to report to FDA serious,
unexpected adverse drug experiences,
as well as follow up reports when
needed (§ 314.80(c)(1)). This includes
reports of all foreign or domestic
adverse experiences as well as those
based on information from applicable
scientific literature and certain reports
from postmarketing studies.

Section 314.80(c)(1)(iii) pertains to
such reports submitted by
nonapplicants. Under § 314.80(c)(2)
applicants must provide periodic
reports of adverse drug experiences. A
periodic report includes, for the
reporting interval, reports of serious,
expected adverse drug experiences and
all nonserious adverse drug experiences
and an index of these reports, a
narrative summary and analysis of
adverse drug experiences, and a history
of actions taken because of adverse drug
experiences. Under § 314.80(i),
applicants must keep for 10 years
records of all adverse drug experience
reports known to the applicant.

For marketed prescription drug
products without approved new drug
applications or abbreviated new drug
applications, manufacturers, packers,
and distributors are required to report to
FDA serious, unexpected adverse drug
experiences as well as follow-up reports
when needed (§310.305(c)). Section
310.305(c)(5) pertains to the submission
of follow-up reports to reports

forwarded by FDA. Under § 310.305(f),
each manufacturer, packer, and
distributor shall maintain for 10 years
records of all adverse drug experiences
required to be reported.

The primary purpose of FDA’s
adverse drug experience reporting
system is to provide a signal for
potentially serious safety problems with
marketed drugs. Although premarket
testing discloses a general safety profile
of a new drug’s comparatively common
adverse effects, the larger and more
diverse patient populations exposed to
the marketed drug provide the
opportunity to collect information on
rare, latent, and long-term effects.
Signals are obtained from a variety of
sources, including reports from patients,
treating physicians, foreign regulatory
agencies, and clinical investigators.
Information derived from the adverse
drug experience reporting system
contributes directly to increased public
health protection because the
information enables FDA to make
important changes to the product’s
labeling (such as adding a new
warning), decisions about risk
evaluation and mitigation strategies or
the need for postmarket studies or
clinical trials, and when necessary, to
initiate removal of a drug from the
market.

Respondents to this collection of
information are manufacturers, packers,
distributors, and applicants.

In the Federal Register of March 20,
2012 (77 FR 16232), FDA published a
60-day notice requesting public
comment on the proposed collection of
information. FDA received several
comments, but they did not pertain to
the information collection in 21 CFR
310.305(c)(5) and (f), and
314.80(c)(1)(iii), (c)(2), and (i).

FDA estimates the burden of this
collection of information as follows:

TABLE 1—ESTIMATED ANNUAL REPORTING BURDEN 1

Number of
: Number of Total annual Average burden
21 CFR t Total h
CFR Section respondents rerser;%rgsnedségter responses per response otal hours
B10.805(C)(5) cvrvevevrerrrreeereeeseeesaeseseeesesaeseneenns 3 1 3 1 3
314.80(c)(1)(iii) .... 5 1 5 1 5
B14.80(C)(2) wvevenreneerenrineeneeeeerese e 665 22.85 15,195 60 911,700
TOUAL ettt erenenes | srerresre e nenens | eesreseeeeenenenenrenns | erreseeene s s srennenne | sreseeeee s s nneeene 911,708

1The reporting burden for §§310.305(c)(1), (c)(2), and (c)(3), and 314.80(c)(1)(i) and (c)(1)(ii) is reported under OMB No. 0910-0291. The
capital costs or operating and maintenance costs associated with this collection of information are approximately $25,000 annually.

TABLE 2—ESTIMATED ANNUAL RECORDKEEPING BURDEN 1

Number of Average
21 CFR Section re,;lg:gl?gé oefrs records per To:gl:gpdnsual burden per Total hours
P recordkeeper recordkeeping
310.305(F) -veeveeeereeniieeee e 25 1 25 16 400
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TABLE 2—ESTIMATED ANNUAL RECORDKEEPING BURDEN '—Continued
Number of Average
21 CFR Section re’(\:lgrrgl?ger oefrs records per To:glcgpdnsual burden per Total hours
P recordkeeper recordkeeping
B14.80(1) woveeeeeeeieeeieeree e 665 601.5 399,998 16 6,399,968
LI £= L O B OO PP PP OTPPPRRPPI 6,400,368

1There are no capital costs or operating costs associated with this collection of information. There are maintenance costs of $22,000 annually.

These estimates are based on FDA’s
knowledge of adverse drug experience
reporting, including the time needed to
prepare the reports, and the number of
reports submitted to the Agency.

Dated: June 22, 2012.

Leslie Kux,

Assistant Commissioner for Policy.

[FR Doc. 2012—-15708 Filed 6—26—-12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. FDA-2010-N-0640]

Agency Information Collection
Activities; Announcement of Office of
Management and Budget Approval;
Data To Support Food and Nutrition
Product Communications as Used by
the Food and Drug Administration

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that a collection of information entitled
“Data to Support Food and Nutrition
Product Communications as Used by the
Food and Drug Administration” has
been approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995.
FOR FURTHER INFORMATION CONTACT:
Denver Presley II, Office of Information
Management, Food and Drug
Administration, 1350 Piccard Dr., PI50—
400B, Rockville, MD 20850, 301-796—
3793.

SUPPLEMENTARY INFORMATION: On May
27, 2011, the Agency submitted a
proposed collection of information
entitled ‘“Data to Support Food and
Nutrition Product Communications as
Used by the Food and Drug
Administration” to OMB for review and
clearance under 44 U.S.C. 3507. An
Agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless it
displays a currently valid OMB control
number. OMB has now approved the

information collection and has assigned
OMB control number 0910-0710. The
approval expires on June 30, 2014. A
copy of the supporting statement for this
information collection is available on
the Internet at http://www.reginfo.gov/
public/do/PRAMain.

Dated: June 18, 2012.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2012—-15714 Filed 6—26-12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. FDA-2009-N-0535]

Agency Information Collection
Activities; Announcement of Office of
Management and Budget Approval;
“Real Time” Surveys of Consumers’
Knowledge, Perceptions and Reported
Behavior Concerning Foodborne
lliness Outbreaks or Food Recalls

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that a collection of information entitled
“‘Real Time’ Surveys of Consumers’
Knowledge, Perceptions and Reported
Behavior Concerning Foodborne Illness
Outbreaks or Food Recalls” has been
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995.

FOR FURTHER INFORMATION CONTACT:
Denver Presley II, Office of Information
Management, Food and Drug
Administration, 1350 Piccard Dr., PI50—
400B, Rockville, MD 20850, 301-796—
3793.

SUPPLEMENTARY INFORMATION: On June
27, 2011, the Agency submitted a
proposed collection of information
entitled ““Real Time’ Surveys of
Consumers’ Knowledge, Perceptions
and Reported Behavior Concerning
Foodborne Illness Outbreaks or Food
Recalls” to OMB for review and
clearance under 44 U.S.C. 3507. An

Agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless it
displays a currently valid OMB control
number. OMB has now approved the
information collection and has assigned
OMB control number 0910-0711. The
approval expires on October 31, 2013. A
copy of the supporting statement for this
information collection is available on
the Internet at http://www.reginfo.gov/
public/do/PRAMain.

Dated: June 20, 2012.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2012-15696 Filed 6—26-12; 8:45 am|
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. FDA-2010-D-0249]

Guidance for Industry on Lupus
Nephritis Caused by Systemic Lupus
Erythematosus—Developing Medical
Products for Treatment; Withdrawal of
Guidance

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice; withdrawal.

SUMMARY: The Food and Drug
Administration (FDA) is announcing the
withdrawal of a guidance published in
the Federal Register of June 22, 2010.
DATES: June 27, 2012.
FOR FURTHER INFORMATION CONTACT:
Leila P. Hann, Center for Drug
Evaluation and Research, Food and
Drug Administration, 10903 New
Hampshire Ave. Bldg. 22, rm. 3143,
Silver Spring, MD 20993-0002, 301—
796-3367;
or
Philip Desjardins, Center for Devices
and Radiological Health, Food and
Drug Administration, 10903 New
Hampshire Ave. Bldg. 66, rm. 5437,
Silver Spring, MD 20993-0002, 301—
796-5678;
or
Stephen Ripley, Center for Biologics
Evaluation and Research (HFM-17),
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Food and Drug Administration, 1401

Rockville Pike, suite 200N, Rockville,

MD 20852-1448, 301-827-6210.
SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
June 22, 2010 (75 FR 35492), FDA
announced the availability of a guidance
entitled “Lupus Nephritis Caused By
Systemic Lupus Erythematosus—
Developing Medical Products for
Treatment.” This guidance is being
withdrawn because it does not reflect
FDA'’s current thinking on the
development of medical products for
the treatment of lupus nephritis.

Dated: June 22, 2012.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2012-15716 Filed 6—26—12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HOMELAND
SECURITY

[Docket No. DHS-2011-0116]

GFIRST Conference Stakeholder
Evaluation

AGENCY: National Protection and
Programs Directorate, DHS.

ACTION: 30—Day Notice and request for
comments; New Information Collection
Request: 1670-NEW.

SUMMARY: The Department of Homeland
Security (DHS), National Protection and
Programs Directorate (NPPD), Office of
Cybersecurity and Communications
(CS&C), National Cyber Security
Division (NCSD), United States
Computer Emergency Readiness Team
(US—CERT) will submit the following
information collection request (ICR) to
the Office of Management and Budget
(OMB) for review and clearance in
accordance with the Paperwork
Reduction Act of 1995 (Pub. L. 104-13,
44 U.S.C. Chapter 35). NPPD is
soliciting comments concerning new
Information Collection Request—
GFIRST Conference Stakeholder
Evaluation. DHS previously published
this ICR in the Federal Register on
February 29, 2012, for a 60-day public
comment period. DHS received two
comments. The purpose of this notice is
to allow an additional 30 days for public
comments.

DATES: Comments are encouraged and
will be accepted until July 27, 2012.
This process is conducted in accordance
with 5 CFR 1320.10.

ADDRESSES: Interested persons are
invited to submit written comments on
the proposed information collection to
the Office of Information and Regulatory

Affairs, OMB. Comments should be
addressed to OMB Desk Officer, DHS,
Office of Civil Rights and Civil Liberties.
Comments must be identified by “DHS—
2011-0116" and may be submitted by
one of the following methods:

o Federal eRulemaking Portal: http://
www.regulations.gov.

e Email:
oira_submission@omb.eop.gov. Include
the docket number in the subject line of
the message.

e Fax:(202) 395-5806.

Instructions: All submissions received
must include the words ‘“Department of
Homeland Security”” and the docket
number for this action. Comments
received will be posted without
alteration at http://www.regulations.gov,
including any personal information
provided.

OMB is particularly interested in
comments that:

1. Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

2. Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

3. Enhance the quality, utility, and
clarity of the information to be
collected; and

4. Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submissions
of responses.

FOR FURTHER INFORMATION CONTACT:
Corliss McCain, DHS/NPPD/CS&C/
NCSD/US-CERT,
Corliss.McCain@dhs.gov.

SUPPLEMENTARY INFORMATION: GFIRST is
DHS’s premier cyber conference and
continually seeks to enhance
collaborative efforts among cyber
constituencies, partners, and
stakeholders. The data provided will
assist GFIRST planners in areas of
improvement and efficiency. With the
survey responses, we can better tailor
our events, materials, and activities to
improve efforts to protect our Nation’s
cybersecurity. As part of the National
Strategy for a Secure Cyberspace, US—
CERT is required to assist in the fight
against the disruption of the operation
of critical information systems.

The National Strategy for a Secure
Cyberspace requires US—CERT to assist

in the continuous assessment of threats
and vulnerabilities to Federal cyber
systems. As part of our mission, US—
CERT is required to assist and urge state
and local governments to consider
establishing information technology
security programs and participate in
information sharing and analysis centers
with similar governments. The GFIRST
conference provides an annual forum to
network with public and private
stakeholders, while also acting as a
conduit for state and local government
information sharing critical to securing
our Nation’s cyberspace.

US-CERT received two comments
from the 60-day comment window:

e Public Comment DHS-2011-0116-
002—Summary: The comment
referenced an issue with completing
the new I-9 Form and instructions.

O Action by Agency: NPPD will take
no action to update the GFIRST
Conference Stakeholder Evaluation
Forms. There is no reference to the
I-9 Form on the GFIRST Conference
Stakeholder Evaluation Forms (DHS
Form 9050 and DHS Form 9051).

e Public Comment DHS-2011-0116-

003—Summary: The comment

referenced the total burden cost. A

suggestion was made to evaluate the

accuracy of the estimated burden
cost. There was also a question as

to whether the benefit of the survey

would outweigh the costs.

Action by Agency: NPPD will take

no action to update the GFIRST

Conference Stakeholder Evaluation

Forms. The Total Burden Cost is the

total annual costs for operating/

maintaining costs for the 1,000

(approximate number) respondents.

O

Analysis

Agency: The Department of Homeland
Security, National Protection and
Programs Directorate, Office of
Cybersecurity and Communications,
United States Computer Emergency
Readiness Team.

Title: GFIRST Conference Stakeholder
Evaluation.

OMB Number: 1670-NEW.

Frequency: Annually.

Affected Public: Conference attendees,
comprising the general public.

Number of Respondents: 1,000
respondents.

Estimated Time Per Respondent: 2
minutes.

Total Burden Hours: 16.6 annual
burden hours.

Total Burden Cost (capital/startup):
$0.
Total Recordkeeping Burden: $0.
Total Burden Cost (operating/
maintaining): $675.95.
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Dated: June 20, 2012.
Scott Libby,

Acting Chief Information Officer, National
Protection and Programs Directorate,
Department of Homeland Security.

[FR Doc. 2012-15608 Filed 6—-26-12; 8:45 am]
BILLING CODE 9110-9P-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection

Agency Information Collection
Activities: Lien Notice

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security.

ACTION: 30-Day notice and request for
comments; Extension of an existing
information collection.

SUMMARY: U.S. Customs and Border
Protection (CBP) of the Department of
Homeland Security will be submitting
the following information collection
request to the Office of Management and
Budget (OMB) for review and approval
in accordance with the Paperwork
Reduction Act: Lien Notice (CBP Form
3485). This is a proposed extension of
an information collection that was
previously approved. CBP is proposing
that this information collection be
extended with a change to the burden
hours. This document is published to
obtain comments from the public and
affected agencies. This information
collection was previously published in
the Federal Register (77 FR 21577) on
April 10, 2012, allowing for a 60-day
comment period. This notice allows for
an additional 30 days for public
comments. This process is conducted in
accordance with 5 CFR 1320.10.

DATES: Written comments should be
received on or before July 27, 2012.
ADDRESSES: Interested persons are
invited to submit written comments on
this information collection to the Office
of Information and Regulatory Affairs,
Office of Management and Budget.
Comments should be addressed to the
OMB Desk Officer for U.S. Customs and
Border Protection, Department of
Homeland Security, and sent via
electronic mail to
oira_submission@omb.eop.gov or faxed
to (202) 395-5806.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Tracey Denning,
U.S. Customs and Border Protection,
Regulations and Rulings, Office of
International Trade, 799 9th Street NW.,
5th Floor, Washington, DC 20229-1177,
at 202-325-0265.

SUPPLEMENTARY INFORMATION: CBP
invites the general public and affected
Federal agencies to submit written
comments and suggestions on proposed
and/or continuing information
collection requests pursuant to the
Paperwork Reduction Act (Pub. L. 104—
13). Your comments should address one
of the following four points:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency/component,
including whether the information will
have practical utility;

(2) Evaluate the accuracy of the
agencies/components estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collections of information on those who
are to respond, including the use of
appropriate automated, electronic,
mechanical, or other technological
techniques or other forms of
information.

Title: Lien Notice.

OMB Number: 1651-0012.

Form Number: CBP Form 3485.

Abstract: Section 564, Tariff Act of 19,
as amended (19 U.S.C. 1564) provides
that the claimant of a lien for freight can
notify Customs and Border Protection
(CBP) in writing of the existence of a
lien, and CBP shall not permit delivery
of the merchandise from a public store
or a bonded warehouse until the lien is
satisfied or discharged. The claimant
shall file the notification of a lien on
CBP Form 3485, Lien Notice. This form
is usually prepared and submitted to
CBP by carriers, cartmen and similar
persons or firms. The data collected on
this form is used by CBP to assure that
liens have been satisfied or discharged
before delivery of the freight from
public stores or bonded warehouses,
and to ensure that proceeds from public
auction sales are duly distributed to the
lienholder. CBP Form 3485 is provided
for by 19 CFR 141.112, and is accessible
at http://forms.cbp.gov/pdf/

CBP _Form_3485.pdyf.

Action: CBP proposes to extend the
expiration date of this information
collection with a change to the burden
hours as a result of changing the
estimated response time for completing
CBP Form 3485 from 5 minutes to 15
minutes. There are no changes to CBP
Form 3485.

Type of Review: Extension (with
change).

Affected Public: Businesses.

Estimated Number of Respondents:
112,000.

Estimated Number of Annual
Responses per Respondent: 1.

Estimated Time per Response: 15
minutes.

Estimated Total Annual Burden
Hours: 28,000.

Dated: June 21, 2012.
Tracey Denning,

Agency Clearance Officer, U.S. Customs and
Border Protection.

[FR Doc. 2012-15650 Filed 6—-26-12; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Citizenship and Immigration
Services

Agency Information Collection
Activities: Refugee/Asylee Relative
Petition, Extension, Without Change,
of a Currently Approved Collection

ACTION: 60-Day Notice of Information
Collection Under Review: Form I-730,
Refugee/Asylee Relative Petition; OMB
Control No. 1615-0037.

The Department of Homeland
Security, U.S. Citizenship and
Immigration Services (USCIS) will be
submitting the following information
collection request for review and
clearance in accordance with the
Paperwork Reduction Act of 1995. The
information collection notice is
published in the Federal Register to
obtain comments from the public and
affected agencies. Comments are
encouraged and will be accepted for
sixty days until August 27, 2012.

Written comments and suggestions
regarding items contained in this notice,
and especially with regard to the
estimated public burden and associated
response time should be directed to the
Department of Homeland Security
(DHS), USCIS, Office of Policy and
Strategy, Laura Dawkins, Chief,
Regulatory Coordination Division, 20
Massachusetts Avenue NW.,
Washington, DC 20529. Comments may
be submitted to DHS via email at
uscisfrcomment@dhs.gov and must
include OMB Control Number 1615—
0037 in the subject box. Comments may
also be submitted via the Federal
eRulemaking Portal Web site at http://
www.Regulations.gov under e-Docket ID
number USCIS-2007-0030.

All submissions received must
include the agency name and Docket ID.
Regardless of the method used for
submitting comments or material, all
submissions will be posted, without
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change, to the Federal eRulemaking
Portal at http://www.regulations.gov,
and will include any personal
information you provide. Therefore,
submitting this information makes it
public. You may wish to consider
limiting the amount of personal
information that you provide in any
voluntary submission you make to DHS.
DHS may withhold information
provided in comments from public
viewing that it determines may impact
the privacy of an individual or is
offensive. For additional information,
please read the Privacy Act notice that
is available via the link in the footer of
http://www.regulations.gov.

Written comments and suggestions
from the public and affected agencies
should address one or more of the
following four points:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(2) Evaluate the accuracy of the
agencies estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Overview of This Information
Collection

(1) Type of Information Collection:
Extension, without change, of a
currently approved collection.

(2) Title of the Form/Collection:
Refugee/Asylee Relative Petition.

(3) Agency form number, if any, and
the applicable component of the
Department of Homeland Security
sponsoring the collection: Form 1-730,
Refugee/Asylee Relative Petition.

(4) Affected public who will be asked
or required to respond, as well as a brief
abstract: Primary: Individuals or
households. Form I-730 will be used by
an asylee or refugee to file on behalf of
his or her spouse and/or children for
follow-to-join benefits provided that the
relationship to the refugee/asylee
existed prior to their admission to the
United States.

(5) An estimate of the total number of
respondents and the amount of time

estimated for an average respondent to
respond: 86,400 respondents with an
estimated burden per response of .583
hours (35 minutes).

(6) An estimate of the total public
burden (in hours) associated with the
collection: 50,371 Hours.

If you have additional comments,
suggestions, or need a copy of the
proposed information collection
instrument with instructions, or
additional information, please visit the
Federal eRulemaking Portal site at:
http://www.regulations.gov. We may
also be contacted at: USCIS, Office of
Policy and Strategy, Regulatory
Coordination Division, 20
Massachusetts Avenue NW.,
Washington, DC 20529, Telephone
number 202—-272-8377.

Dated: June 22, 2012.
Laura Dawkins,

Chief, Regulatory Coordination Division,
Office of Policy and Strategy, U.S. Citizenship
and Immigration Services, Department of
Homeland Security.

[FR Doc. 2012-15712 Filed 6-26-12; 8:45 am]
BILLING CODE 9111-97-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Citizenship and Immigration
Services

Agency Information Collection
Activities: H-2 Petitioner’s
Employment Related or Fee Related
Notification, Extension, Without
Change, of a Currently Approved
Collection

ACTION: 60-Day Notice of Information
Collection Under Review: Form 1-929,
Petition for Qualifying Family Member
of a U-1 Nonimmigrant; OMB Control
No.1615-0106.

The Department of Homeland
Security, U.S. Citizenship and
Immigration Services (USCIS) will be
submitting the following information
collection request for review and
clearance in accordance with the
Paperwork Reduction Act of 1995. The
information collection notice is
published in the Federal Register to
obtain comments from the public and
affected agencies. Comments are
encouraged and will be accepted for
sixty days until August 27, 2012.

Written comments and suggestions
regarding items contained in this notice,
and especially with regard to the
estimated public burden and associated
response time should be directed to the
Department of Homeland Security
(DHS), USCIS, Office of Policy and

Strategy, Laura Dawkins, Chief,
Regulatory Coordination Division, 20
Massachusetts Avenue NW.,
Washington, DC 20529. Comments may
be submitted to DHS via email at
uscisfrcomment@dhs.gov and must
include OMB Control Number 1615—
0106 in the subject box. Comments may
also be submitted via the Federal
eRulemaking Portal Web site at http://
www.Regulations.gov under e-Docket ID
number USCIS-2009-0010.

All submissions received must
include the agency name and Docket ID.
Regardless of the method used for
submitting comments or material, all
submissions will be posted, without
change, to the Federal eRulemaking
Portal at http://www.regulations.gov,
and will include any personal
information you provide. Therefore,
submitting this information makes it
public. You may wish to consider
limiting the amount of personal
information that you provide in any
voluntary submission you make to DHS.
DHS may withhold information
provided in comments from public
viewing that it determines may impact
the privacy of an individual or is
offensive. For additional information,
please read the Privacy Act notice that
is available via the link in the footer of
http://www.regulations.gov.

Written comments and suggestions
from the public and affected agencies
should address one or more of the
following four points:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(2) Evaluate the accuracy of the
agencies estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Overview of This Information
Collection

(1) Type of Information Collection:
Extension, without change, of a
currently approved collection.
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(2) Title of the Form/Collection: H-2
Petitioner’s Employment Related or Fee
Related Notification.

(3) Agency form number, if any, and
the applicable component of the
Department of Homeland Security
sponsoring the collection: Form 1-929,
Petition for Qualifying Family Member
of a U-1 Nonimmigrant.

(4) Affected public who will be asked
or required to respond, as well as a brief
abstract: Primary: Individuals or
households. Section 245(m) of the
Immigration and Nationality Act (Act)
allows certain qualifying family
members who have never held U
nonimmigrant status to seek lawful
permanent residence or apply for
immigrant visas. Before such family
members may apply for adjustment of
status or seek immigrant visas, the U-

1 nonimmigrant who has been granted
adjustment of status must file an
immigrant petition on behalf of the
qualifying family member using Form I-
929. Form [-929 is necessary for USCIS
to make a determination that the
eligibility requirements and conditions
are met regarding the qualifying family
member.

(5) An estimate of the total number of
respondents and the amount of time
estimated for an average respondent to
respond: 2,000 respondents with an
estimated average burden per response
of 1 hour.

(6) An estimate of the total public
burden (in hours) associated with the
collection: 2,000 Hours.

If you have additional comments,
suggestions, or need a copy of the
proposed information collection
instrument with instructions, or
additional information, please visit the
Federal eRulemaking Portal site at:
http://www.regulations.gov. We may
also be contacted at: USCIS, Office of
Policy and Strategy, Regulatory
Coordination Division, 20
Massachusetts Avenue NW.,
Washington, DC 20529, Telephone
number 202—-272-8377.

Dated: June 22, 2012.
Laura Dawkins,

Chief, Regulatory Coordination Division,
Office of Policy and Strategy, U.S. Citizenship
and Immigration Services, Department of
Homeland Security.

[FR Doc. 2012-15687 Filed 6—-26-12; 8:45 am]

BILLING CODE 9111-97-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR-5639-N-01]
Notice of Regulatory Waiver Requests

Granted for the First Quarter of
Calendar Year 2012

AGENCY: Office of the General Counsel,
HUD.

ACTION: Notice.

SUMMARY: Section 106 of the Department
of Housing and Urban Development
Reform Act of 1989 (the HUD Reform
Act) requires HUD to publish quarterly
Federal Register notices of all
regulatory waivers that HUD has
approved. Each notice covers the
quarterly period since the previous
Federal Register notice. The purpose of
this notice is to comply with the
requirements of section 106 of the HUD
Reform Act. This notice contains a list
of regulatory waivers granted by HUD
during the period beginning on January
1, 2012, and ending on March 31, 2012.
FOR FURTHER INFORMATION CONTACT: For
general information about this notice,
contact Camille E. Acevedo, Associate
General Counsel for Legislation and
Regulations, Department of Housing and
Urban Development, 451 Seventh Street
SW., Room 10282, Washington, DC
20410-0500, telephone 202-708-1793
(this is not a toll-free number). Persons
with hearing- or speech-impairments
may access this number through TTY by
calling the toll-free Federal Information
Relay Service at 800-877-8339.

For information concerning a
particular waiver that was granted and
for which public notice is provided in
this document, contact the person
whose name and address follow the
description of the waiver granted in the
accompanying list of waivers that have
been granted in the first quarter of
calendar year 2012.

SUPPLEMENTARY INFORMATION: Section
106 of the HUD Reform Act added a
new section 7(q) to the Department of
Housing and Urban Development Act
(42 U.S.C. 3535(q)), which provides
that:

1. Any waiver of a regulation must be
in writing and must specify the grounds
for approving the waiver;

2. Authority to approve a waiver of a
regulation may be delegated by the
Secretary only to an individual of
Assistant Secretary or equivalent rank,
and the person to whom authority to
waive is delegated must also have
authority to issue the particular
regulation to be waived;

3. Not less than quarterly, the
Secretary must notify the public of all

waivers of regulations that HUD has
approved, by publishing a notice in the
Federal Register. These notices (each
covering the period since the most
recent previous notification) shall:

a. Identify the project, activity, or
undertaking involved;

b. Describe the nature of the provision
waived and the designation of the
provision;

c. Indicate the name and title of the
person who granted the waiver request;

d. Describe briefly the grounds for
approval of the request; and

e. State how additional information
about a particular waiver may be
obtained.

Section 106 of the HUD Reform Act
also contains requirements applicable to
waivers of HUD handbook provisions
that are not relevant to the purpose of
this notice.

This notice follows procedures
provided in HUD’s Statement of Policy
on Waiver of Regulations and Directives
issued on April 22, 1991 (56 FR 16337).
In accordance with those procedures
and with the requirements of section
106 of the HUD Reform Act, waivers of
regulations are granted by the Assistant
Secretary with jurisdiction over the
regulations for which a waiver was
requested. In those cases in which a
General Deputy Assistant Secretary
granted the waiver, the General Deputy
Assistant Secretary was serving in the
absence of the Assistant Secretary in
accordance with the office’s Order of
Succession.

This notice covers waivers of
regulations granted by HUD from
January 1, 2012 through March 31, 2012.
For ease of reference, the waivers
granted by HUD are listed by HUD
program office (for example, the Office
of Community Planning and
Development, the Office of Fair Housing
and Equal Opportunity, the Office of
Housing, and the Office of Public and
Indian Housing, etc.). Within each
program office grouping, the waivers are
listed sequentially by the regulatory
section of title 24 of the Code of Federal
Regulations (CFR) that is being waived.
For example, a waiver of a provision in
24 CFR part 58 would be listed before
a waiver of a provision in 24 CFR part
570.

Where more than one regulatory
provision is involved in the grant of a
particular waiver request, the action is
listed under the section number of the
first regulatory requirement that appears
in 24 CFR and that is being waived. For
example, a waiver of both §58.73 and
§58.74 would appear sequentially in the
listing under § 58.73.

Waiver of regulations that involve the
same initial regulatory citation are in
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time sequence beginning with the
earliest-dated regulatory waiver.

Should HUD receive additional
information about waivers granted
during the period covered by this report
(the first quarter of calendar year 2012)
before the next report is published (the
second quarter of calendar year 2012),
HUD will include any additional
waivers granted for the first quarter in
the next report.

Accordingly, information about
approved waiver requests pertaining to
HUD regulations is provided in the
Appendix that follows this notice.

Dated: June 21, 2012.
Kevin M. Simpson,
Principal Deputy General Counsel.

Appendix

Listing of Waivers of Regulatory
Requirements Granted by Offices of the
Department of Housing and Urban
Development January 1, 2012 Through
March 31, 2012

Note to Reader: More information about
the granting of these waivers, including a
copy of the waiver request and approval, may
be obtained by contacting the person whose
name is listed as the contact person directly
after each set of regulatory waivers granted.

The regulatory waivers granted appear
in the following order:

I. Regulatory waivers granted by the
Office of Community Planning and
Development.

II. Regulatory waivers granted by the
Office of Housing.

III. Regulatory waivers granted by the
Office of Public and Indian Housing.

I. Regulatory Waivers Granted by the
Office of Community Planning and
Development

For further information about the
following regulatory waivers, please see
the name of the contact person that
immediately follows the description of
the waiver granted.

e Regulation: 24 CFR 58.22(a).

Project/Activity: Clark County, WA
requested a waiver for a Lilac Gardens
HOME Project that involved new
construction of approximately 35-38
units of affordable multi-family housing.
A waiver was needed because the
grantee committed non-HUD funds to
acquire property for construction of a
multi-family rental property prior to the
completion of the environmental review
as well as prior to the submission and
approval of the Request for Release of
Funds.

Nature of Requirement: HUD’s
regulation at 24 CFR 58.22(a) requires
that an environmental review be
performed and a Request for Release of
Funds (RROF) be completed and

certified prior to the commitment of
non-HUD funds to a project using HUD
funds. Neither a recipient nor any
participant in the development process,
including public or private nonprofit or
for-profit entities, or any of their
contractors, may commit HUD
assistance under a program listed in
§58.1(b) on an activity or project until
HUD or the state has approved the
recipient’s RROF and the related
certification from the responsible entity.
In addition, until the RROF and the
related certification have been
approved, neither a recipient nor any
participant in the development process
may commit non-HUD funds on or
undertake an activity or project under a
program listed in § 58.1(b) if the activity
or project would have an adverse
environmental impact or limit the
choice of reasonable alternatives.

Granted By: Mercedes Marquez,
Assistant Secretary for Community
Planning and Development.

Date Granted: January 9, 2012.
Reason Waived: It was determined
that the project would further the HUD

mission and advance HUD program
goals to develop viable, quality
communities, and affordable housing. It
was further determined that the grantee
unknowingly violated the regulation; no
HUD funds were committed; and based
on the environmental assessments and
the HUD field inspection, granting the
waiver will not result in any
unmitigated, adverse environmental
impact.

Contact: Lauren McNamara, Office of
Energy & Environment, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Room 7250, Washington, DC 20410,
telephone (202) 402—4466.

e Regulation: 24 CFR 92.503(b)(3).

Project/Activity: The cities of
Chesapeake, VA; Durham, NC;
Greensboro, NC; and the states of
Colorado and Virginia requested a
waiver of 24 CFR 92.503(b)(3) that
requires grant funds provided under the
HOME Investment Partnerships (HOME)
program for projects that were
terminated before completion be repaid
to the account from which they were
disbursed.

Nature of Requirements: The cities
and states were obligated to repay
HOME funds for projects that were
terminated before completion to the
HOME grant from which they were
expended. If all or a portion of the total
repayment was repaid to an expired
account, the repayment would have
been received by HUD but retained by
the U.S. Treasury. As a result, the repaid
funds would have been no longer

available for the cities and states to use
in eligible affordable housing activities.
The National Affordable Housing Act
states that such repaid funds shall be
immediately available to the grantee for
investment in eligible affordable
housing activities. In these cases,
compliance with the regulation
thwarted statutory intent. The waivers
were granted to permit the cities and
states to repay their local HOME
Investment Trust Fund accounts instead
of their HOME Investment Trust
Treasury accounts and make the repaid
funds available for investment in
additional HOME-eligible activities.

Granted By: Mercedes Marquez,
Assistant Secretary for Community
Planning and Development.

Dates Granted: February 17, 2012;
March 16, 2012; March 19, 2012; March
30, 2012.

Reasons Waived: The waivers were
granted to permit the cities and states to
repay their HOME Investment Trust
Fund local accounts to make the funds
available for eligible affordable housing
activities.

Contact: Virginia Sardone, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Room 7164, Washington, DC 20410,
telephone (202) 708-2684.

e Regulation: 24 CFR 570.308(a)(1).

Project/Activity: Because of the many
problems that the city of Pontiac, MI
experienced with regard to the
administration of its Community
Development Block Grant (CDBG)
program on September 29, 2011, the city
decided to relinquish its entitlement
status and become a participating unit
of local government in Oakland
County’s CDBG program. However, in
subsequent conversations, Pontiac
decided to retain its metropolitan city
status. HUD then determined that it
could not recognize the cooperation
agreement that was executed on October
5, 2011. Instead the city and county
decided to enter into a joint agreement
for program years 2012—-2014. On March
9, 2012, the city and county submitted
an executed joint agreement/
cooperation agreement to HUD.

Nature of Requirement: HUD’s
regulation at 24 CFR 570.308(a)(1) states
that a joint request shall only be
considered if submitted at the time an
urban county is seeking a three year
qualification or requalification as an
urban county. In 2011, Oakland County
re-qualified as an urban county for
program years 2012—2014. The urban
county qualification/requalification
process closed on September 30, 2011.
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Granted By: Mercedes Marquez,
Assistant Secretary, Community
Planning and Development.

Date Granted: March 21, 2012.
Reason Waived: HUD’s regulation at
24 CFR 570.308(a)(1) was waived so that
Oakland County and the city of Pontiac
would be permitted to enter into a joint

agreement after the urban county
qualification/requalification period had
closed.

Contact: Gloria Coates, Office of Block
Grant Assistance, Entitlement
Communities Division, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Room 7282, Washington, DC 20410,
telephone (202) 708-1577.

e Regulation: 24 CFR 570.308(c).

Project/Activity: Oakland County, MI
requested a waiver for its 2012 program
year so that it would be permitted to
continue to use its low and moderate
income exception percentage of 35.3
percent when carrying out activities that
meet the national objective of benefit to
low and moderate income persons on an
area basis. The city of Pontiac had
relinquished its entitlement status,
effective September 30, 2011, so that it
could become a participating unit of
local government in Oakland County’s
CDBG program. As a result, the urban
county’s low and moderate income
exception percentage rose from 35.3
percent to 43.6 percent for its 2012
program year. This exception percentage
rose because of Pontiac’s low and
moderate income percentage of 64.9
percent. The city and county later
determined that they would enter into a
joint agreement, which also modified
the urban county’s configuration. The
rise in the county’s low and moderate
income exception percentage would
impact the county’s ability to carry out
planned capital improvement and
infrastructure activities in 24 of its 51
participating units of general local
government.

Nature of Requirement: HUD’s
regulation at 24 CFR 570.308(c) states
that a metropolitan city entering into a
joint agreement shall be treated the
same as any other unit of general local
government which is part of the urban
county. Therefore, similar to other
participating units of local government
within the urban county, the city’s block
groups form a part of the urban county’s
configuration.

Granted By: Mercedes Marquez,
Assistant Secretary, Community
Planning and Development.

Date Granted: March 21, 2012.

Reason Waived: The waiver was
granted to permit the exclusion of the
city of Pontiac’s block groups in

calculating Oakland County’s low and
moderate income exception percentage
for its 2012 program year to provide
ample time for planning and mitigating
the effects of the change in the
exception percentage. As a result, 24 of
the county’s 51 participating units of
local government would not experience
the loss of CDBG-eligible low and
moderate income areas, permitting
capital improvement and infrastructure
activities to be carried out in these
areas.

Contact: Gloria Coates, Office of Block
Grant Assistance, Entitlement
Communities Division, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Room 7282, Washington, DC 20410,
telephone (202) 708-1577.

e Regulation: Sections III.B and III.C
of the Notice of Allocations, Application
Procedures, and Requirements for
Homeless Prevention and Rapid Re-
Housing Program (HPRP) Grantees
under the American Recovery and
Reinvestment of 2009 (Recovery Act of
2009), issued March 19, 2009 (HPRP
Notice).

Project/Activity: Collier County, FL
requested a waiver of the subgrantee
restrictions in the HPRP Notice in order
to subgrant HPRP funds to the Collier
County Housing Authority (CCHA).

Nature of Requirement: The County
requested a waiver of the requirement
that HPRP funds can be distributed only
to private nonprofit organizations or
another local government, under
Sections IIL.B and III.C of the Notice of
Allocations, Application Procedures,
and Requirements for Homelessness
Prevention and Rapid Re-Housing
Program Grantees.

Granted By: Mercedes Marquez.
Assistant Secretary for Community
Planning and Development.

Date Granted: January 31, 2012.

Reason Waived: The County provided
sufficient information for HUD to
conclude the following: (1) HPRP
participants would be selected in a
manner that would ensure CCHA
residents are not unfairly selected over
other eligible individuals and families;
(2) utilizing CCHA as a subgrantee
would result in an efficient and effective
program that benefits HPRP
participants; and (3) CCHA has the
capacity to serve homeless persons.

Contact: Ann M. Oliva, Director,
Office of Special Needs Assistance
Programs, Office of Community
Planning and Development, Department
of Housing and Urban Development,
451 Seventh Street SW., Room 7262,
Washington, DC 20410, telephone
number (202) 708—4300.

II. Regulatory Waivers Granted by the
Office of Housing—Federal Housing
Administration (FHA)

For further information about the
following regulatory waivers, please see
the name of the contact person that
immediately follows the description of
the waiver granted.

e Regulation: 24 CFR 200.926d
(H(1)() and (H)(2)(1).

Project/Activity: Waiver granted to
permit new construction single family
dwellings in the following boroughs of
Alaska: Juneau, Mantanuska-Susitna,
Anchorage, Bethel, North Slope
(Barrow), Fairbanks (North Star and
Southeast) and the Kenai Peninsula to
rely upon alternative water systems.

Nature of Requirement: FHA’s
Minimum Property Standards (MPS)
regulations governing new construction
for single-family dwellings provide, at
24 CFR 200.926d(f)(1)(i) and (H)(2)(),
that to be eligible for FHA insurance,
each living unit within newly
constructed single-family residential
property should be capable of delivering
a flow of 5 gallons per minute (gpm)
over a 4 hour period in order to provide
a continuing and sufficient supply of
safe water under adequate pressure and
appropriate quality for household use.

Granted By: Carol ]. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: March 26, 2012.

Reason Waived: In the identified
boroughs of Alaska, conventional water
supply systems, such as those required
under FHA’s MPS, are not feasible as
water sources due to the unique
geographical characteristics present
there. State and local building codes in
Alaska provide requirements for such
alternative water supply systems that
address health and safety concerns, and
FHA finds these requirements to be
adequate.

Contact: Peter W. Gillispie, Single
Family Program Development, Office of
Housing, Department of Housing and
Urban Development, 425 Third Street,
Capitol View, 5th Floor, Washington,
DC 20410, telephone (202) 402—-3368.

e Regulation: 24 CFR 232.3.

Project/Activity: The Bay Ridge
Assisted Living Facility (Bay Ridge
facility) is a 45 unit assisted living and
memory care facility located in Traverse
City, Michigan.

Nature of Requirement: HUD’s
regulation at 24 CFR 232.3 mandates
that, in a board and care home or
assisted living facility, not less than one
full bathroom must be provided for
every four residents. Also, the bathroom
cannot be accessed from a public
corridor or area.
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Granted By: Carol ]. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: January 26, 2012.

Reason Waived: Most of the memory
care section’s residents at the Bay Ridge
facility need assistance with bathing
and present special circumstances that
do not exist in a traditional assisted
living facility. In terms of the building,
the “hallways” which the residents in
each building must cross in order to
bathe are not located in an area that will
be frequented by anyone other than staff
or other residents.

Contact: Vance T. Morris, Special
Assistant, Office of Healthcare
Programs, Office of Housing,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Room 2337, Washington, DC 20410,
telephone (202) 402-2419.

e Regulation: 24 CFR 232.3.

Project/Activity: Aim House Board
and Care Facility (Aim House) located
in Boulder, Colorado.

Nature of Requirement: HUD’s
regulation at 24 CFR 232.3 mandates
that, in a board and care home or
assisted living facility, the bathroom
cannot be accessed from a public
corridor or area.

Granted By: Carol J. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: February 6, 2012.

Reason Waived: A waiver of portions
of 24 CFR 232.3 eliminated the
requirement that bathroom access from
any bedroom or sleeping area must not
pass through a public corridor or area in
circumstance where access is gained by
utilizing a common hallway shared by
the residents in the sleeping area. The
waiver would thus eliminated any
violation of this regulatory provision
that might otherwise be said to occur, in
light of the lack of definitions of “public
corridor” or “public area” within 24
CFR 232.3 itself.

Contact: Vance T. Morris, Special
Assistant, Office of Healthcare
Programs, Office of Housing,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Room 2337, Washington, DC 20410,
telephone (202) 402-2419.

e Regulation: 24 CFR 232.3.

Project/Activity: The Brian Center
Nursing Care—Low Moor (Brian Center)
has a license for 26 beds of assisted
living care. The project is located in
Low Moor, Virginia.

Nature of Requirement: HUD’s
regulation at 24 CFR 232.3 mandates
that, in a board and care home or
assisted living facility, not less than one
full bathroom must be provided for
every four residents. Also, the bathroom

cannot be accessed from a public
corridor or area.

Granted By: Carol J. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: March 23, 2012.

Reason Waived: The Brian Center
facility’s assisted living section has a
significant number of residents that
require assistance with bathing,
toileting, and dressing. Consequently,
having shower rooms outside of the
units allows for a larger space, giving
their staff more room to provide
assistance to the residents. Brian Center
also concluded that this arrangement
leads to fewer falls and other shower
mishaps. The Brian Center facility’s
assisted living section also meets the
State of Virginia regulation for the ratio
of showers to residents.

Contact: Vance T. Morris, Special
Assistant, Office of Healthcare
Programs, Office of Housing,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Room 2337, Washington, DC 20410,
telephone (202) 402-2419.

e Regulation: 24 CFR 232.505(a),
232.540(b), 232.605, 232.620—Fire
Safety Equipment Loan Program.

Project/Activity: Supplemental Loans
to Finance Purchase and Installation of
Fire Safety Equipment.

Nature of Requirement: HUD’s
requirements in 24 CFR 232.505(a),
232.540(b), 232.606, 232.620, establish
the processing requirements for
application of insurance of a fire safety
loan.

Granted By: Carol J. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: March 14, 2012.
Reason Waived: It was determined
that there was an urgent need to install

automatic fire sprinkler systems in
nursing homes due to a new federal
mandate, and therefore the need to
reduce the processing times to obtain
insurance for the fire safety loan.

Contact: Vance T. Morris, Special
Assistant, Office of Healthcare
Programs, Office of Housing,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Room 2337, Washington, DC 20410,
telephone (202) 402—-2419.

e Regulation: 24 CFR 891.100(d).

Project/Activity: Mound Road
Apartments, Joliet, IL, Project Number:
071-HD164/1L06—Q091-004.

Nature of Requirement: Section
891.100(d) prohibits amendment of the
amount of the approved capital advance
funds prior to closing.

Granted by: Carol J. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: January 6, 2012.

Reason Waived: The project is
economically designed and comparable
in cost to similar projects in the area,
and the sponsor/owner exhausted all
efforts to obtain additional funding from
other sources.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DG 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.100(d).

Project/Activity: Jack & Margaret
Myers Senior Residence, Rahway, NJ,
Project Number: 031-EE074/NJ39—
S091-001.

Nature of Requirement: Section
891.100(d) prohibits amendment of the
amount of the approved capital advance
funds prior to closing.

Granted by: Carol ]. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: January 19, 2012.

Reason Waived: The project is
economically designed and comparable
in cost to similar projects in the area,
and the sponsor/owner exhausted all
efforts to obtain additional funding from
other sources.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.100(d).

Project/Activity: Shawnee Supportive
Housing, Shawnee, KS, Project Number:
084-HD054/KS16—Q061-001.

Nature of Requirement: Section
891.100(d) prohibits amendment of the
amount of the approved capital advance
funds prior to closing.

Granted by: Carol ]. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: January 19, 2012.

Reason Waived: The project is
economically designed and comparable
in cost to similar projects in the area,
and the sponsor/owner exhausted all
efforts to obtain additional funding from
other sources.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DG 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.100(d).
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Project/Activity: Notestine Manor,
Bellefontaine, OH, Project Number:
043-EE129/0H16-S091-002.

Nature of Requirement: Section
891.100(d) prohibits amendment of the
amount of the approved capital advance
funds prior to closing.

Granted by: Carol J. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: February 9, 2012.

Reason Waived: The project is
economically designed and comparable
in cost to similar projects in the area,
and the sponsor/owner exhausted all
efforts to obtain additional funding from
other sources.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.100(d).

Project/Activity: C’est Tres Bon.
Hammond, LA, Project Number: 064—
HD130/LA48-Q091-005.

Nature of Requirement: Section
891.100(d) prohibits amendment of the
amount of the approved capital advance
funds prior to closing.

Granted by: Carol J. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: February 9, 2012.

Reason Waived: The project is
economically designed and comparable
in cost to similar projects in the area,
and the sponsor/owner exhausted all
efforts to obtain additional funding from
other sources.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.100(d).

Project/Activity: ASI Greeley II,
Greeley, CO Project Number: 101—
HD056/C0O99-Q091-003.

Nature of Requirement: Section
891.100(d) prohibits amendment of the
amount of the approved capital advance
funds prior to closing.

Granted by: Carol J. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: February 9, 2012.

Reason Waived: The project is
economically designed and comparable
in cost to similar projects in the area,
and the sponsor/owner exhausted all
efforts to obtain additional funding from
other sources.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.100(d).

Project/Activity: Bii Di Gain Dash
Anwebi Elder Housing, Incorporated,
Project Number: 092-EE140/MN46—
S091-005.

Nature of Requirement: Section
891.100(d) prohibits amendment of the
amount of the approved capital advance
funds prior to closing.

Granted by: Carol ]. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: February 16, 2012.

Reason Waived: The project is
economically designed and comparable
in cost to similar projects in the area,
and the sponsor/owner exhausted all
efforts to obtain additional funding from
other sources.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.100(d).

Project/Activity: Monarch Place
Apartments, Marion, OH, Project
Number: 043—-HD057/0H16-Q091-001.

Nature of Requirement: Section
891.100(d) prohibits amendment of the
amount of the approved capital advance
funds prior to closing.

Granted by: Carol J. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: March 9, 2012.

Reason Waived: The project is
economically designed and comparable
in cost to similar projects in the area,
and the sponsor/owner exhausted all
efforts to obtain additional funding from
other sources.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.165.

Project/Activity: Coretta Scott-King
Apartments, Brooklyn, NY, Project
Number: 012-EE356/NY36—S071-002.

Nature of Requirement: Section
891.165 provides that the duration of
the fund reservation of the capital
advance is 18 months from the date of

issuance with limited exceptions up to
24 months, as approved by HUD on a
case-by-case basis.

Granted by: Carol ]. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: January 5, 2012.

Reason Waived: Additional time was
needed for the sponsor/owner to secure
additional funding, for the firm
commitment to be processed and issued,
and for the project to achieve initial
closing.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.165.

Project/Activity: St. Michaels
Housing, East Hampton, NY, Project
Number: 012-EE362/NY36—S071-008.

Nature of Requirement: Section
891.165 provides that the duration of
the fund reservation of the capital
advance is 18 months from the date of
issuance with limited exceptions up to
24 months, as approved by HUD on a
case-by-case basis.

Granted by: Carol J. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: January 5, 2012.

Reason Waived: Additional time was
needed to complete the extensive local
approval process required by the Town
of East Hampton.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

¢ Regulation: 24 CFR 891.165.

Project/Activity: Liberty Resources 13,
Philadelphia, PA, Project Number: 034—
HD100/PA26-Q081-003.

Nature of Requirement: Section
891.165 provides that the duration of
the fund reservation of the capital
advance is 18 months from the date of
issuance with limited exceptions up to
24 months, as approved by HUD on a
case-by-case basis.

Granted by: Carol ]. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: January 6, 2012.

Reason Waived: Additional time was
needed for the project to achieve an
initial closing.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
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Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.165.

Project/Activity: AHEPA Apartments
#63, Tallmadge, OH, Project Number:
042-FEE218/0OH12-S071-004.

Nature of Requirement: Section
891.165 provides that the duration of
the fund reservation of the capital
advance is 18 months from the date of
issuance with limited exceptions up to
24 months, as approved by HUD on a
case-by-case basis.

Granted by: Carol J. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: January 19, 2012.

Reason Waived: Additional time was
needed for the Sponsor/owner to resolve
legal issues for this mixed finance
project prior to initial closing.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street, SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.165.
Project/Activity: Delta River Senior
Village, Delta, MI, Project Number: 047—

EE048/MI33-S081-001.

Nature of Requirement: Section
891.165 provides that the duration of
the fund reservation of the capital
advance is 18 months from the date of
issuance with limited exceptions up to
24 months, as approved by HUD on a
case-by-case basis.

Granted by: Carol J. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: January 19, 2012.

Reason Waived: Additional time was
needed to receive approval of the site
plan from the Delta Township, issue the
firm commitment, and to initially close
the project.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.165.

Project/Activity: Spruce Manor,
Incorporated, Huntington, WV, Project
Number: 045-HD044/WV15-Q091-001.

Nature of Requirement: Section
891.165 provides that the duration of
the fund reservation of the capital
advance is 18 months from the date of
issuance with limited exceptions up to

24 months, as approved by HUD on a
case-by-case basis.

Granted by: Carol J. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: February 6, 2012.

Reason Waived: Additional time was
needed for approval of the site,
submission of the firm commitment
application, and for the project to
achieve an initial closing.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.165.

Project/Activity: Jubilee Station,
Charleston, WV, Project Number: 045—
HD045/WV15-Q091-002.

Nature of Requirement: Section
891.165 provides that the duration of
the fund reservation of the capital
advance is 18 months from the date of
issuance with limited exceptions up to
24 months, as approved by HUD on a
case-by-case basis.

Granted by: Carol J. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: February 16, 2012.

Reason Waived: Additional time was
needed for the sponsor/owner to
respond to deficiencies in the firm
commitment, for HUD to process and
issue the firm commitment, and the
initial closing to occur.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.165.

Project/Activity: Incor Two,
Muskogee, OK, Project Number: 118—
HD038/0K56—Q081—-002.

Nature of Requirement: Section
891.165 provides that the duration of
the fund reservation of the capital
advance is 18 months from the date of
issuance with limited exceptions up to
24 months, as approved by HUD on a
case-by-case basis.

Granted by: Carol ]. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: February 16, 2012.

Reason Waived: Additional time was
needed for the initial closing documents
to be approved and for the project to be
initially closed.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing

Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.165.
Project/Activity: Orchard Housing,
Springville, NY, Project Number: 014—

EE266/NY06-S071-002.

Nature of Requirement: Section
891.165 provides that the duration of
the fund reservation of the capital
advance is 18 months from the date of
issuance with limited exceptions up to
24 months, as approved by HUD on a
case-by-case basis.

Granted by: Carol ]. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: March 2, 2012.

Reason Waived: Additional time was
needed for HUD to process and issue the
firm commitment and for the project to
achieve an initial closing.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.165.

Project/Activity: City of Utica Section
811 Project, Utica, NY, Project Number:
014-HD132/NY06-Q081-001.

Nature of Requirement: Section
891.165 provides that the duration of
the fund reservation of the capital
advance is 18 months from the date of
issuance with limited exceptions up to
24 months, as approved by HUD on a
case-by-case basis.

Granted by: Carol J. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: March 2, 2012.

Reason Waived: Additional time was
needed for HUD to issue the firm
commitment and for the project to
achieve an initial closing.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.165.

Project/Activity: Woodburne House,
Louisville, KY, Project Number: 083—
EE112/KY36—-S081-003.

Nature of Requirement: Section
891.165 provides that the duration of
the fund reservation of the capital
advance is 18 months from the date of
issuance with limited exceptions up to
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24 months, as approved by HUD on a
case-by-case basis.

Granted by: Carol . Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: March 7, 2012.

Reason Waived: Additional time was
needed for the sponsor/owner to
complete technical submission items
required by the Kentucky Housing
Corporation as well as architectural
drawings required by the National Park
Service, and for the project to reach an
initial closing.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.165.

Project/Activity: Villa Davis, Phoenix,
AZ, Project Number: 123—-HD044/AZ20—
Q081-001.

Nature of Requirement: Section
891.165 provides that the duration of
the fund reservation of the capital
advance is 18 months from the date of
issuance with limited exceptions up to
24 months, as approved by HUD on a
case-by-case basis.

Granted by: Carol J. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: March 22, 2012.

Reason Waived: Additional time was
needed for the sponsor/owner to receive
approval from the Phoenix City Council
for additional funding, submit the firm
commitment, and for the project to
reach initial closing.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

e Regulation: 24 CFR 891.165, 24 CFR
891.830(b) and 24 CFR 891.830(c)(4).

Project/Activity: Vineland Avenue
Senior Housing, North Hollywood, CA,
Project Number: 122-EE213/CA16—
S091-005.

Nature of Requirement: Section
891.165 provides that the duration of
the fund reservation of the capital
advance is 18 months from the date of
issuance with limited exceptions up to
24 months, as approved by HUD on a
case-by-case basis. Section 891.830(b)
requires that capital advance funds be
drawn down only in an approved ratio
to other funds, in accordance with a
drawdown schedule approved by HUD.
Section 891.830(c) (4) requires that

capital advance funds be drawn down
only in an approved ratio to other funds,
in accordance with a drawdown
schedule approved by HUD.

Granted by: Carol J. Galante, Acting
Assistant Secretary for Housing-Federal
Housing Commissioner.

Date Granted: January 20, 2012.

Reasons Waived: Additional time was
needed for the firm commitment to be
issued and the start of construction on
this capital advance upon completion
mixed-finance project. HUD in its
response to the public comments in the
final rule published September 23,
2005, stated “while HUD generally
expects the capital advance funds to be
drawn down in a one-to-one ratio for
eligible costs actually incurred, HUD
may permit on a case-by-case basis,
some variance from the drawdown
requirements as needed for the success
of the project.” Therefore, the waiver
was granted to permit capital advance
funds to be used to collateralize the tax
exempt bonds issued to finance the
construction of the project and to pay
off a portion of the tax-exempt bonds
that strictly relate to capital advance
eligible costs. Also, to allow the capital
advance funds to be drawn down in a
different mechanism than a pro rata
basis in order to satisfy IRS’s 50 percent
test.

Contact: Catherine M. Brennan,
Acting Director, Office of Housing
Assistance and Grant Administration,
Office of Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 6138,
Washington, DC 20410, telephone (202)
708-3000.

III. Regulatory Waivers Granted by the
Office of Public and Indian Housing

For further information about the
following regulatory waivers, please see
the name of the contact person that
immediately follows the description of
the waiver granted.

e Regulation: 24 CFR 5.801(d)(1).

Project/Activity: Clinton Public
Housing Authority, (MOO031), Clinton,
MO.

Nature of Requirement: HUD’s
regulation at 24 CFR 5.801(d)(1)
establishes certain reporting compliance
dates. The audited financial statements
are required to be submitted to the Real
Estate Assessment Center (REAC) no
later than nine months after the housing
authority’s (HA) fiscal year end (FYE),
in accordance with the Single Audit Act
and OMB Circular A-133.

Granted By: Sandra B. Henriquez,
Assistant Secretary for Public and
Indian Housing

Date Granted: January 10, 2012.

Reason Waived: The housing
authority (HA) requested additional
time to submit its fiscal year end
December 31, 2010, audited submission
as a result of reporting issues with its
mixed finance project. The HA staff
contends that it did not receive
definitive guidance on financial
reporting for this project until June 13,
2011, from their auditor. The fiscal year
2010 unaudited financial submission
did not include the mixed finance
project. The waiver was granted given
the uniqueness of this situation and the
reporting compliance deadlines were
waived for 45 days. The additional time
would permit the HA to report the
mixed finance project on its audited
financial statements and audited
financial data schedule. However, this
Financial Assessment Subsystem
audited submission waiver (extension)
does not apply to Circular A-133
submissions to the Federal Audit
Clearinghouse. The HA is required to
meet the A—133 due dates.

Contact: Johnson Abraham, Program
Manager, NASS, Real Estate Assessment
Center, Office of Public and Indian
Housing, Department of Housing and
Urban Development, 550 12th Street
SW., Suite 100, Washington, DC 20410,
telephone (202) 475-8583.

e Regulation: 24 CFR 85.36
(d)(@)H(C).

Project/Activity: Cuyahoga
Metropolitan Housing Authority, Miles
Pointe Elderly and Euclid-Lee Senior
projects.

Nature of Requirement: HUD’s
regulation at 24 CFR 85.36(d)(4)(i)(C)
allows HUD to authorize the
procurement of a developer through a
non-competitive proposal.

Granted by: Sandra B. Henriquez,
Assistant Secretary

Date Granted: January 30, 2012.

Reason Waived: HUD reviewed and
acknowledged the Cuyahoga
Metropolitan Housing Authority’s
decision to procure Union-Miles
Development Corporation as the
developer through a noncompetitive
proposal.

Contact: Dominique Blom, Deputy
Assistant Secretary for the Office of
Public Housing Investments, Office of
Public and Indian Housing, Department
of Housing and Urban Development,
451 Seventh Street SW., Room 4130,
Washington, DC 20140, telephone (202)
402—-4181.

e Regulation: 24 CFR 902.20.

Project/Activity: Bessemer Housing
Authority, (AL125), Bessemer, AL.

Nature of Requirement: The objective
of HUD’s regulation at 24 CFR 902.20 is
to determine whether a housing
authority (HA) is meeting the standard
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of decent, safe, sanitary, and in good
repair. The Real Estate Assessment
Center (REAC) provides for an
independent physical inspection of a
HA'’s property of properties that
includes a statistically valid sample of
the units.

Granted By: Sandra B. Henriquez,
Assistant Secretary for Public and
Indian Housing.

Date Granted: January 10, 2012.

Reason Waived: On September 5,
2011, the housing authority (HA) was
impacted by tropical storm Lee. The
Sunset Homes property was flooded and
suffered major damage. HA submitted
that a physical inspection at that time in
time, would unduly penalize the HA
and adversely affect its Public Housing
Assessment System (PHAS) score. The
waiver was granted. Waiving the
reporting requirements would give the
HA the necessary time to tend to any
damage caused by the storm.

Contact: Johnson Abraham, Program
Manager, NASS, Real Estate Assessment
Center, Office of Public and Indian
Housing, Department of Housing and
Urban Development, 550 12th Street
SW., Suite 100, Washington, DC 20410,
telephone (202) 475-8583.

e Regulation: 24 CFR 902.20.

Project/Activity: Tuscaloosa Housing
Authority, (AL077), Tuscaloosa, AL.

Nature of Requirement: The objective
of HUD’s regulation at 24 CFR 902.20 is
to determine whether a housing
authority (HA) is meeting the standard
of decent, safe, sanitary, and in good
repair. The Real Estate Assessment
Center (REAC) provides for an
independent physical inspection of a
HA'’s property of properties that
includes a statistically valid sample of
the units.

Granted By: Sandra B. Henriquez,
Assistant Secretary for Public and
Indian Housing

Date Granted: January 26, 2012.

Reason Waived: On April 27, 2011,
the housing authority (HA) main office
and most units were completely
destroyed due to a tornado. The HA is
still recovering from the destruction and
the staff is working in temporary
facilities. A physical inspection at that
point in time, would unduly penalize
the HA and adversely affect its Public
Housing Assessment System (PHAS)
score. The waiver was granted. Waiving
the reporting requirements would give
the HA the necessary time to tend to any
damage caused by the tornado.

Contact: Johnson Abraham, Program
Manager, NASS, Real Estate Assessment
Center, Office of Public and Indian
Housing, Department of Housing and
Urban Development, 550 12th Street

SW., Suite 100, Washington, DC 20410,
telephone (202) 475-8583.

o Regulation: 24 CFR 902.20.

Project/Activity: Davis Community
Housing Authority, (UT009),
Farmington, UT.

Nature of Requirement: The objective
of HUD'’s regulation at 24 CFR 902.20 is
to determine whether a housing
authority (HA) is meeting the standard
of decent, safe, sanitary, and in good
repair. The Real Estate Assessment
Center (REAC) provides for an
independent physical inspection of a
HA'’s property of properties that
includes a statistically valid sample of
the units.

Granted By: Sandra B. Henriquez,
Assistant Secretary for Public and
Indian Housing.

Date Granted: February 27, 2012.

Reason Waived: On December 1,
2011, the housing authority (HA)
experienced hurricane force winds that
caused extensive damage to their
properties including roofs, fences,
carports, and storage areas. Many areas
in Davis County were declared disaster
areas, including some where HA
properties are located. The Federal
Emergency Management Association
and the insurance industry classified
the storm as “catastrophic.” The waiver
of physical inspections was granted
because it would give the HA the
necessary time to tend to any damages
caused by the hurricane. A physical
inspection at this time would unduly
penalize the HA and adversely affect its
Public Housing Assessment System
score.

Contact: Johnson Abraham, Program
Manager, NASS, Real Estate Assessment
Center, Office of Public and Indian
Housing, Department of Housing and
Urban Development, 550 12th Street
SW., Suite 100, Washington, DC 20410,
telephone (202) 475-8583.

e Regulation: 24 CFR 902.20.

Project/Activity: Springfield Housing
Authority, (MA035), Springfield, MA.

Nature of Requirement: The objective
of HUD’s regulation at 24 CFR 902.20 is
to determine whether a housing
authority (HA) is meeting the standard
of decent, safe, sanitary, and in good
repair. The Real Estate Assessment
Center (REAC) provides for an
independent physical inspection of a
HA'’s property of properties that
includes a statistically valid sample of
the units.

Granted By: Sandra B. Henriquez,
Assistant Secretary for Public and
Indian Housing.

Date Granted: March 2, 2012.

Reason Waived: The housing
authority (HA) was impacted by a
tornado and a snow storm that resulted

in significant damage to four of the HA’s
seven projects. These projects received
extensive structural damage, affecting
roofs, gutters and windows. The county
where the HA is located was declared a
federal disaster area as a result of the
tornado and again declared a federal
disaster areas as a result of a subsequent
snow storm. A partial waiver was
granted for the Physical Assessment
Subsystem (PASS) inspection
requirements for four of the HA projects
because the circumstances surrounding
the waiver request are unusual and
beyond the HA’s control.

Contact: Johnson Abraham, Program
Manager, NASS, Real Estate Assessment
Center, Office of Public and Indian
Housing, Department of Housing and
Urban Development, 550 12th Street
SW., Suite 100, Washington, DC 20410,
telephone (202) 475-8583.

e Regulation: 24 CFR
941.606(n)(1)(ii)(B).

Project/Activity: Cuyahoga
Metropolitan Housing Authority, Miles
Pointe Elderly and Euclid-Lee Senior
projects.

Nature of Requirement: HUD’s
regulation at 24 CFR 941.606(n)(1)(ii)(B)
provision requires that “if the partner
and/or owner entity (or any other entity
with and identity of interest with such
parties) wants to serve as the general
contractor for the project or
development, it may award itself the
construction contract only if it can
demonstrate to HUD’s satisfaction that
its bid is the lowest bid submitted in
response to a public request for bids.”

Granted by: Sandra B. Henriquez,
Assistant Secretary for Public and
Indian Housing.

Date Granted: January 30, 2012.

Reason Waived: The Cuyahoga
Metropolitan Housing Authority
submitted an independent cost estimate.

Contact: Dominique Blom, Deputy
Assistant Secretary for the Office of
Public Housing Investments, Office of
Public and Indian Housing, Department
of Housing and Urban Development,
451 Seventh Street SW., Washington,
DC 20140, Room 4130, telephone (202)
402-4181.

e Regulation: 24 CFR
941.606(n)(1)(ii)(B).

Project/Activity: Housing Authority of
the City of Tuscaloosa, Rosedale Court
Redevelopment Phase I—Project #
AL077000014.

Nature of Requirement: HUD’s
regulation at 24 CFR 941.606(n)(1)(ii)(B)
requires that “if the partner and/or
owner entity (or any other entity with
and identity of interest with such
parties) wants to serve as the general
contractor for the project or
development, it may award itself the
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construction contract only if it can
demonstrate to HUD’s satisfaction that
its bid is the lowest bid submitted in
response to a public request for bids.”

Granted by: Sandra B. Henriquez,
Assistant Secretary for Public and
Indian Housing.

Date Granted: February 29, 2012.

Reason Waived: The Housing
Authority of the City of Tuscaloosa
submitted an independent cost estimate.

Contact: Dominique Blom, Deputy
Assistant Secretary for the Office of
Public Housing Investments, Office of
Public and Indian Housing, Department
of Housing and Urban Development,
451 Seventh Street SW., Washington,
DC 20140, Room 4130, telephone (202)
402—-4181.

e Regulation: 24 CFR 982.161.

Project/Activity: The Housing
Authority of the City of Los Angeles
(HACLA) requested, on July 21, 2011, a
waiver to allow Commissioner Margarita
Garr to continue to serve on their Board.
She had served on the Board since 2008,
but a potential conflict arose because
she had also been employed by banks
that do business with HACLA.

Nature of Requirement: HUD’s
regulation at 24 CFR 982.161 provides
that neither a public housing agency
(PHA) nor any of its contractors or
subcontractors may enter into any
contract or arrangement in connection
with a PHA’s tenant-based programs in
which persons specified in the
regulation have an interest, direct or
indirect, during the tenure of the
contract or one year thereafter. With
respect to HACLA, HUD determined
that there was a potential conflict
because 24 CFR 982.161 and Section 19
of the Annual Contributions Contract
(ACC), which prevents PHAs from
entering into any contract in which a
member of their governing board has a
direct or indirect interest.

Granted By: Sandra B. Henriquez,
Assistant Secretary for Public and
Indian Housing.

Date Granted: March 7, 2012.

Reason Waived: Because of the
conflict between the regulation and the
ACC, HUD determined that good cause
existed to grant the waiver request.

Contact: Jessica Yuen, Office of Public
and Indian Housing, Department of
Housing and Urban Development, 451
Seventh Street SW., Room 4210,
Washington, DC, 20410, telephone (202)
708-6002.

e Regulation: 24 CFR 982.503(d) and
982.505(c)(3).

Project/Activity: Dodge County
Housing Authority (DCHA), Dodge
County, WL

Nature of Requirement: HUD’s
regulation at 24 CFR 982.503(d) allows

HUD to consider a public housing
agency’s request for approval to
establish a payment standard that is
lower than the basic range of 90 to 110
percent of the published fair market rent
for each/any bedroom size, but HUD
will not approve such payment standard
amounts if the family share for more
than 40 percent of voucher participants
exceeds 30 percent of monthly adjusted
income. 24 CFR 982.505(c)(3) states
that, if the amount on the payment
standard schedule is decreased during
the term of the housing assistance
payments (HAP) contract, the lower
payment standard amount generally
must be used to calculate the monthly
HAP for the family beginning on the
effective date of the family’s second
regular reexamination following the
effective date of the decrease.

Granted By: Sandra B. Henriquez,
Assistant Secretary for Public and
Indian Housing.

Date Granted: March 9, 2012.

Reason Waived: This waiver was
granted because these cost-saving
measures would enable the DCHA to
manage its Housing Choice Voucher
program within allocated budget
authority and avoid the termination of
HAP contracts due to insufficient
funding.

Contact: Laure Rawson, Director,
Housing Voucher Management and
Operations Division, Office of Public
Housing and Voucher Programs, Office
of Public and Indian Housing,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Room 4210, Washington, DC, 20410,
telephone (202) 708-0477.

e Regulation: 24 CFR 982.505(c)(3).

Project/Activity: Boonville Housing
Authority (BHA), Boonville, NY.

Nature of Requirement: HUD’s
regulation at 24 CFR 982.505(c)(3) states
that, if the amount on the payment
standard schedule is decreased during
the term of the housing assistance
payments (HAP) contract, the lower
payment standard amount generally
must be used to calculate the monthly
HAP for the family beginning on the
effective date of the family’s second
regular 