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Presidential Documents

Memorandum of June 7, 2012

Improving Repayment Options for Federal Student Loan Bor-
TOWers

Memorandum for the Secretary of Education [and] the Secretary of the
Treasury

More individuals than ever before are using student loans to finance college.
Nearly two-thirds of college graduates borrow to pay for college, with an
average debt upon graduation of about $26,300. While a college education
remains an excellent investment, this debt can be overly burdensome, espe-
cially for recent graduates during the first few years of their careers.

The Income-Based Repayment (IBR) plan for Federal student loans currently
allows former students to cap their student loan payments at 15 percent
of their current discretionary income. This plan can be an effective tool
for helping individuals to manage their debt, especially during challenging
economic times.

Over the past several years, my Administration has worked to improve
repayment options available to borrowers, including through passage of an
enhanced Income-Based Repayment plan, which will cap a Federal student
loan borrower’s monthly payments at 10 percent of his or her discretionary
income starting in 2014. And we are pursuing administrative action that
may extend these lower payments to some students as soon as the end
of this calendar year.

However, too few borrowers are aware of the options available to them
to help manage their student loan debt, including reducing their monthly
payment through IBR. Additionally, too many borrowers have had difficulties
navigating and completing the IBR application process once they have started
it.

For many borrowers, the most significant challenge in completing the IBR
application has been the income-verification process, which, until recently,
required borrowers to provide a signed copy of their income tax return.
Although the Department of Education has recently removed some of the
hurdles to completing the process, too many borrowers are still struggling
to access this important repayment option due to difficulty in applying.

Therefore, by the authority vested in me as President by the Constitution
and the laws of the United States of America, I hereby direct the following:

Section 1. Streamlined Application Process for Income-Based Repayment
Plans. By September 30, 2012, the Secretary of Education, in coordination
with the Commissioner of Internal Revenue, shall create a streamlined online
application process for IBR that allows student loan borrowers with federally
held loans to import their Internal Revenue Service income data directly
into the IBR application. This process will allow income information to
be seamlessly transmitted so that borrowers can complete the application
at one sitting. Federal direct student loan borrowers shall no longer be
required to contact their loan servicer as the first step to apply.

Sec. 2. Integrated Online and Mobile Resources for Loan Repayment Options
and Debt Management. By July 15, 2012, the Secretary of Education shall:

(a) create integrated online and mobile resources for students and former
students to use in learning about Federal student aid, including an expla-
nation of (1) the current IBR plan, which allows student loan borrowers
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to cap their monthly loan payments at 15 percent of their discretionary
income and be eligible to have their remaining loan balances forgiven after
25 years of responsible payments; and (2) the proposed Pay As You Earn
plan, which will allow many students to cap their monthly loan repayments
at 10 percent of their discretionary income and be eligible for loan forgiveness
after 20 years of responsible repayment; and

(b) develop and make available to borrowers an online tool to help students
make better financial decisions, including understanding their loan debt
and its impact on their everyday lives. This tool should incorporate key
elements of best practices in financial literacy and link to students’ actual
Federal loan data to help them understand their individual circumstances
and options for repayment.

Sec. 3. Improved Notification of the Income-Based Repayment Plan. The
Secretary of Education shall instruct Federal direct student loan servicers
to make borrowers aware of the option to participate in IBR before a student
leaves school and upon entering repayment. Within 1 year of the date
of this memorandum, the Department of Education shall make available,
for institutions of higher education, a model exit counseling module that
will enable students to understand their repayment options before leaving
school and to choose a repayment plan for their student loans that best
meets their needs.

Sec. 4. General Provisions. (a) Nothing in this memorandum shall be con-
strued to impair or otherwise affect:

(i) the authority granted by law to an agency, or the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals.

(b) This memorandum shall be implemented consistent with applicable law
and subject to the availability of appropriations.

(c) This memorandum is not intended to, and does not, create any right
or benefit, substantive or procedural, enforceable at law or in equity by
any party against the United States, its departments, agencies, or entities,
its officers, employees, or agents, or any other person.
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The Secretary of Education is hereby authorized and directed to publish
this memorandum in the Federal Register.

THE WHITE HOUSE,
Washington, June 7, 2012.

[FR Doc. 2012-14537
Filed 6-12-12; 8:45 am)]
Billing code 4000-01-P
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DEPARTMENT OF AGRICULTURE
Rural Utilities Service

7 CFR Part 1700

RIN 0572-AC23

Substantially Underserved Trust Areas
(SUTA)

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS) is issuing regulations related to
loans and grants to finance the
construction, acquisition, or
improvement of infrastructure projects
in Substantially Underserved Trust
Areas (SUTA). The intent is to
implement Section 306F of the Rural
Electrification Act by providing the
process by which eligible applicants
may apply for funding by the agency.
DATES: Effective: July 13, 2012.

FOR FURTHER INFORMATION CONTACT:
Michele Brooks, Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, Rural
Development, U.S. Department of
Agriculture, 1400 Independence Avenue
SW., STOP 1522, Room 5162-S,
Washington, DC 20250-1522.
Telephone number: (202) 690-1078,
Facsimile: (202) 720-8435.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Rural Development has
determined that this rule meets the
applicable standards provided in
section 3 of that Executive Order. In

addition, all State and local laws and
regulations that are in conflict with this
rule will be preempted. No retroactive
effect will be given to the rule and, in
accordance with section 212(e) of the
Department of Agriculture
Reorganization Act of 1994 (7 U.S.C.
6912(e)), administrative appeal
procedures must be exhausted before an
action against the Department or its
agencies may be initiated.

Regulatory Flexibility Act Certification

RUS has determined that this rule
will not have a significant economic
impact on a substantial number of small
entities, as defined in the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
RUS provides loans to borrowers at
interest rates and on terms that are more
favorable than those generally available
from the private sector. RUS borrowers,
as a result of obtaining federal
financing, receive economic benefits
that exceed any direct economic costs
associated with complying with RUS
regulations and requirements.

Information Collection and
Recordkeeping Requirements

The information collection and
recordkeeping requirements contained
in this rule are pending approval by
OMB and will be assigned OMB control
number 0572-0147 in accordance with
the Paperwork Reduction Act of 1995
(44 U.S.C. chapter 35).

E-Government Act Compliance

Rural Development is committed to
the E-Government Act, which requires
Government agencies in general to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

Catalog of Federal Domestic Assistance

The programs described by this rule
are listed in the Catalog of Federal
Domestic Assistance Programs under
number 10.759, Special Evaluation
Assistance for Rural Communities and
Households Program (SEARCH); 10.760,
Water and Waste Disposal Systems for
Rural Communities; 10.761, Technical
Assistance and Training Grants; 10.762,
Solid Waste Management Grants;
10.763, Emergency Community Water
Assistance Grants; 10.770, Water and
Waste Disposal Loans and Grants
(Section 306C); 10.850; Rural
Electrification Loans and Loan

Guarantees; 10.851, Rural Telephone
Loans and Loan Guarantees, 10.855,
Distance Learning and Telemedicine
Loans and Grants; 10.857, State Bulk
Fuel Revolving Fund Grants, 10.859,
Assistance to High Energy Cost Rural
Communities; 10.861, Public Television
Station Digital Transition Grant
Program; 10.862, Household Water Well
System Grant Program 10.863,
Community Connect Grant Program;
10.864, Grant Program to Establish a
Fund for Financing Water and
Wastewater Projects; 10.886, Rural
Broadband Access Loans and Loan
Guarantees.

The Catalog is available on the
Internet at http://www.cfda.gov.

Executive Order 12372

Most programs covered by this
rulemaking are excluded from the scope
of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. See the final rule related
notice entitled “Department Programs
and Activities Excluded from Executive
Order 12372, (50 FR 47034). However,
the Water and Waste Disposal Loan
Program, CFDA number 10.770, is
subject to the provisions of Executive
Order 12372 which requires
intergovernmental consultation with
State and local officials.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provision of Title II of the Unfunded
Mandate Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the Unfunded Mandate
Reform Act of 1995.

National Environmental Policy Act
Certification

Rural Development has determined
that this rule will not significantly affect
the quality of the human environment
as defined by the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.). Therefore, this
action does not require an
environmental impact statement or
assessment.

Executive Order 13132, Federalism

The policies contained in this rule do
not have any substantial direct effect on
states, on the relationship between the
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national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on state and local governments.
Therefore, consultation with the states
is not required.

Executive Order 13175

The policies contained in this rule do
not impose substantial unreimbursed
direct compliance costs on Indian tribal,
Alaska native, or native Hawaiian
governments and sovereign institutions
or have tribal implications that preempt
tribal law. Prior to development of this
rulemaking, the agency held Tribal
Consultations at seven (7) USDA
regional consultations, conducted
sixteen (16) SUTA specific
consultations and hosted three (3)
Internet and toll free teleconference
based webinars in order to determine
the impact of this rule on Tribal
governments, communities, and
individuals. Reports from these sessions
for consultation will be made part of the
USDA annual reporting on Tribal
Consultation and Collaboration, the
annual SUTA Report to Congress and
were used extensively throughout the
drafting of this proposed rule.

Background

USDA Rural Development (Rural
Development) is a mission area within
the U.S. Department of Agriculture
comprising the Rural Housing Service,
Rural Business/Cooperative Service and
Rural Utilities Service. Rural
Development’s mission is to increase
economic opportunity and improve the
quality of life for all rural Americans.
Rural Development meets its mission by
providing loans, loan guarantees, grants
and technical assistance through more
than forty programs aimed at creating
and improving housing, businesses and

infrastructure throughout rural America.

Rural Utilities Service (RUS) loan,
loan guarantee and grant programs act
as a catalyst for economic and
community development. By financing
improvements to rural electric, water
and waste, and telecom and broadband
infrastructure, RUS also plays a big role
in improving other measures of quality
of life in rural America, including
public health and safety, environmental
protection, conservation, and cultural
and historic preservation.

The 2008 Farm Bill (Pub. L. 110-246,
codified at 7 U.S.C. 936f) authorized the
Substantially Underserved Trust Area
(SUTA) initiative. The SUTA initiative
gives the Secretary of Agriculture
certain discretionary authorities relating
to financial assistance terms and

conditions that can enhance
infrastructure financing options in areas
that are underserved by electric, water
and waste, and telecommunications and
broadband utilities. Given the
challenges, dynamics, and opportunities
in implementing the SUTA initiative,
RUS has aimed to foster a process that
includes the voices of tribal leaders,
tribal community members, Alaska
Native Regional and Village
Corporations, Guam, American Samoa
and the Commonwealth of the Northern
Mariana Islands, and other stakeholders.

Preliminary research by RUS
identified various reports that provided
several insights. In 2007, the United
States Census Bureau Facts for Features
article (dated 10/29/07) reported that
the poverty rate of people who reported
being sole race American Indian and
Alaska Native (AI/AN) was 27 percent.
Additionally, in 2006, the United States
Government Accountability Office
reported that based on the 2000
decennial census, the telephone
subscribership rate for Native American
households on tribal lands was
substantially below the national level of
about 98 percent. Specifically, about 69
percent of Native American households
on tribal lands in the lower 48 states
and about 87 percent in Alaska Native
villages had telephone service.
Additionally, in 2000, the United States
Census Bureau reported that on Native
American lands, 11.7 percent of
residents lack complete plumbing
facilities, compared to 1.2 percent of the
general U.S. population.

There are special considerations and
challenges in implementing an initiative
to communities residing on trust lands.
Many American Indians, Alaska
Natives, Native Hawaiians, and Pacific
Islanders have a deep spiritual, cultural,
and historical relationship with the
land. In certain circumstances, the
objectives of economic and
infrastructure development can be at
odds with spiritual, cultural, historical,
and environmental values. Additionally,
there are special legal considerations
inherent in financing projects in areas
where the land itself cannot be used as
security.

The SUTA initiative identifies the
need to improve utility service and
seeks to improve the availability of RUS
programs to reach communities within
trust areas when communities are
determined by the Secretary of
Agriculture (such authority has been
delegated to the Administrator of RUS)
to be substantially underserved. The
RUS programs that are affected by this
provision include: Rural Electrification
Loans and Guaranteed Loans, and High
Cost Energy Grants; Water and Waste

Disposal Loans, Guaranteed Loans and
Grants; Telecommunications
Infrastructure Loans and Guaranteed
Loans; Distance Learning and
Telemedicine Loans and Grants; and
Broadband Loans and Guaranteed
Loans.

In addition to its discretionary
authority to implement the SUTA
provisions, RUS is under a continuing
obligation to make annual reports to
Congress on (a) the progress of the
SUTA initiative, and (b)
recommendations for any regulatory or
legislative changes that would be
appropriate to improve services to
communities located in substantially
underserved trust areas. RUS has
submitted three reports to Congress,
dated June 18, 2009, June 21, 2010, and
August 23, 2011.

The USDA Office of Native American
Programs (since renamed the Office of
Tribal Relations, hereinafter OTR) and
RUS began exploring SUTA initiative
implementation in 2008 after passage of
the Farm Bill. RUS in conjunction with
OTR interpreted implementation to
include formal USDA Tribal
Consultations and working with
stakeholders that are federally
recognized tribes. Pursuant to this
determination and in accordance with
President Obama’s November 5, 2009,
Memorandum on Tribal Consultation,
RUS conducted sixteen (16) direct tribal
consultations, seven (7) regional
consultations, one listening session and
three (3) Internet and toll free
teleconference based webinars on
implementation of the SUTA provision
with Indian tribes from across the
country. Additionally, the agency heard
from six Federal agencies at three
separate consultations on how best to
implement the SUTA provision.

Federal agencies that were consulted
include: The Department of the Interior,
as the primary Federal agency with
many direct responsibilities to Native
American and Pacific Islander
stakeholders; the Department of
Veterans Affairs, for its clarification of
the definition of “trust land”’; the
Environmental Protection Agency,
because it has information regarding
underserved trust areas with
environmental challenges; the
Department of Energy, because it has an
interest in promoting energy
development and conservation in trust
areas; the Department of Commerce and
the Federal Communications
Commission, because each agency has
an interest in telecommunications
service in trust areas; the Department of
Health and Human Services, because it
has a long standing interest in providing
health care services and promoting the
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adoption of health IT in native
communities; and the Office of
Management and Budget.

As aresult of categorizing and
analyzing the comments received
through tribal consultations and filed
comments, RUS was able to identify
certain issues that impact both the
underserved communities that seek
better access to RUS programs, and the
federal agencies that have similar yet
sometimes competing interests in trust
areas. This regulation is informed by the
insight gained through consultations
and comments, and is designed to
complement existing loan, grant, and
combination loan and grant programs
with the SUTA provisions that
authorize the Administrator to apply
certain discretionary authorities (2
percent interest and extended
repayment terms; waivers of
nonduplication restrictions, matching
fund requirements, or credit support
requirements; and highest funding
priority) for the benefit of eligible
communities, and the entities that serve
them, in underserved Trust areas.

Discussion of Proposed Rule and
Comments Received

In its Proposed Rule, published in the
Federal Register October 14, 2011, (76
FR 63846), the agency requested
comments regarding implementing the
Substantially Underserved Trust Areas
provision of the 2008 Farm Bill. The
agency received nine comments from
the following organization/individuals:

¢ Society of American Indian
Government Employees

e Lalamilo Community Association

e NANA Regional Corporation

e Winnebago Tribe of Nebraska

e WAIMEA Hawaiian Homesteaders
Assoc., Inc.

¢ State of Hawaii, Department of
Hawaiian Home Lands

¢ Council for Native Hawaiian
Advancement

e National Tribal
Telecommunications Association

¢ Cheyenne River Sioux Tribe

These comments have been
summarized and are addressed below:

Society of American Indian Government
Employees

The Society expressed support and
appreciation for the hard work
performed by the RUS staff. The Society
recommended that the agency (1)
affirmatively proclaim that all land
(including all “fee land”) within tribal
reservation boundaries to be qualified as
trust lands for the SUTA provision, (2)
designate the data requirements under
§ 1700.107 as burdensome and require
that the burden of proof be on the

current service providers to demonstrate
that they are actually providing service
at reasonable prices, (3) refrain from
requiring tribal communities to
document significant health risks when
a significant proportion of the
community is unserved, and (4) ensure
that RUS applicant reviewers have some
tribal training on special legal status of
tribes as sovereign nations before
reviewing these types of applications.
The Society also suggested that the
SUTA Farm Bill provisions ensure that
tribes are automatically eligible to
receive waivers from the agency’s non-
duplication policies when a tribe
applies to serve their own areas.

RUS Response

With regard to trust land status, the
RUS does not have the authority to
adjust the statutory definition of trust
lands. RUS understands the unique
‘““‘checker board” character of trust and
non-trust lands in tribal communities
The agency, consistent with its current
practice, may consider SUTA related
applications that include non-Trust
territories when the service to or
through those areas are ‘“necessary and
incidental” to improving service to a
covered Trust area. In other cases, the
agency could allocate SUTA benefits to
SUTA eligible territories.

With regard to data requirements
under § 1700.107, the proposed rule
provides that the “explanation and
documentation of the high need for the
benefits of the eligible program * * *
may” include data from the list of
proxies. As such the list is not exclusive
and applicants are welcome to provide
additional information which could
demonstrate to the Administrator that
the high need for the benefits of the
eligible program exists. The agency
understands the burden; however, the
applicant is in the best position to at
least make an initial case that current
services are inadequate. The agency can
then attempt to document the service
delivery by incumbent providers and
the agency will make an independent
determination based on the information
that is available.

With regard to areas unserved by
water utilities, the agency certainly
supports the general proposition that
the absence of clean sources of drinking
water poses serious health risks, but the
specific details of the types of health
risks a community faces due to water
quality and availability in that specific
location both helps the agency meet the
finding of “substantially underserved”
and target limited funding to areas
where it is needed the most.

As for training on the special legal
status of tribes as sovereign nations for

application reviewers, the agency has
and will continue to train staff on the
SUTA provision and a wide range of
issues affecting tribal participation in
RUS program including the sovereign
nation status of tribes. RUS has
provided service to numerous tribes as
sovereign nations, and understands the
legal status and collateral challenges to
develop solutions that provide for
program participation and the balance
to protect taxpayer investments.

Regarding amendments to the Farm
Bill, under SUTA the RUS may make
legislative recommendations and will
take our experience with the new
authorities into account.

Waimea Hawaiian Homesteaders
Association, Council for Native
Hawaiian Advancement, Lalamilo
Community Association and the
Department of Hawaiian Homelands

The agency received comments from
several entities in support of RUS’
historic consultation efforts to
implement the SUTA provisions to
communities residing on trust lands
managed by the Department of
Hawaiian Home lands. The agency has
a long history of providing access to
capital for infrastructure projects to
communities throughout the Hawaiian
home lands. The current statute only
applies the SUTA provisions to RUS
programs. The Rural Development
mission area will likely learn from the
implementation of SUTA by the RUS
and may outline important best
practices in its annual report to
Congress.

In comments submitted by the state of
Hawaii’s Department of Hawaiian
Homelands (DHHL), recommendations
were made requesting the agency to (1)
interpret § 1700.104 to apply feasibility
requirements on the specific project
rather than the applicant and (2)
interpret § 1700.107 to permit USDA to
provide grant assistance of up to 75
percent for communities on Trust lands
in Alaska and Hawaii that have a
median family income of 80 percent.

RUS Response

Regarding the feasibility
recommendation, the agency points to
its response to the NTTA (below) which
raised similar recommendations. The
RUS is bound under Section 306F(c)(4)
of the Rural Electrification Act (RE Act)
which states that the Secretary ‘“‘shall
only make loans or loan guarantees that
are found to be financially feasible”
under the SUTA amendments to the RE
Act and it does not expand other
discretions. The SUTA discretionary
authorities defined by these provisions
of the RE Act are summarized earlier.
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The RUS will continue its long standing
practice of working collaboratively with
native communities to find solutions
that balance federal loan security
requirements with the unique
circumstances facing native
communities. Therefore, DHHL’s
recommendations regarding loan
security and financial feasibility will be
addressed in the application review
process.

With regard to DHHL’s
recommendation to authorize grant
assistance of up to 75 percent for
communities on Trust lands in Alaska
and Hawaii with a median family
income of 80 percent, the agency points
to its response to NTTA regarding the
level of grant funds dedicated for a
particular provision in the statute. The
amount of loan and grant funds that can
be dedicated for any single purpose are
generally defined by the authorizing
statutes the agency administers and the
annual appropriations laws which
allocate budget authority (BA) to various
programs. The SUTA provisions of the
RE Act do not grant the agency any new
authorities to convert BA among and
between grant, direct loan or loan
guarantee categories. Where it has such
authority, the agency takes into account
the needs of eligible communities.

We also note DHHL’s support for
§ 1700.108 which covers application
requirements that invite SUTA
applicants to provide a variety of data
sets that are already provided to other
federal agencies who work closely with
native communities. With the inclusion
of subsection (H), RUS recognizes the
need for native communities to
articulate their unique circumstances to
federal agencies for purposes of program
eligibility.

NANA Regional Corporation

The NANA Regional Corporation (an
ANCSA Regional Corporation in Alaska)
filed comments expressing concern over
the current eligibility requirements
contained in the Proposed Rule on
SUTA. NANA argues that the current
requirements may preclude villages in
its region and across Alaska for SUTA
consideration since many Alaska Native
villages are not located on large tracts of
trust land.

RUS Response

The definition of trust areas in the
Proposed Rule is taken directly from the
current statute (7 U.S.C. 306F (B)(2))
added to the RE Act as part of the Food,
Conservation and Energy Act of 2008
(the Farm Bill). This definition includes
land that “is owned by a Regional
Corporation or a Village Corporation, as
such terms are defined in Section 3(g)

and 3(j) of the Alaska Native Claims
Settlement Act * * *.” The RUS does
not have the authority to adjust the
statutory definition of trust lands. RUS
understands the many unique
infrastructure challenges that rural
communities (both Native and non-
Native) face throughout Alaska. The
agency, consistent with current practice,
however, may consider SUTA related
applications that include non-Trust
territories when the service to or
through those areas are “necessary and
incidental” to improving service to a
covered Trust area. In other cases, the
agency could allocate SUTA benefits to
SUTA eligible territories. RUS is also
legislatively mandated to report to
Congress annually on its
implementation of the SUTA legislation.
As part of that report, RUS may suggest
“recommendations for any regulatory or
legislative changes that would be
appropriate to improve services to
substantially underserved trust areas.”
In this regard, the NANA suggestions on
coverage of non-Trust territories are
very helpful.

Winnebago Tribe of Nebraska

The Winnebago Tribe of Nebraska
expressed support for the SUTA
regulations championing waivers of
matching requirements and giving the
highest priority to SUTA projects to
facilitate expedient construction,
acquisition or improvements of
infrastructure throughout tribal
communities. The Tribe noted the
ongoing need for access to robust
broadband service to be deployed in
order for economic capacity building to
occur throughout the Winnebago
community. Specifically, the Tribe
highlighted the inadequate level of
mobile wireless and broadband coverage
in their region. The tribe’s listed
priorities in health, education, safety
and economic capacity building and
recommend that tribal governments
merit the right to control the planning,
adoption, utilization and sustainability
of any and all services that advance
their goals.

RUS Response

SUTA will give the RUS new tools to
make financial resources more
accessible to entities seeking to bring
modern utility services to tribal areas.
We share the concerns expressed by the
Tribe that unserved native communities
can no longer be ignored and that the
availability of adequate broadband
access remains an important national
priority. USDA has made the
deployment of advanced services on
Tribal lands a central pillar to our rural

economic development mission which
will be accelerated by this regulation.

National Tribal Telecommunications
Association

The National Tribal
Telecommunications Association
commended USDA for its diligence
implementing the SUTA provisions and
offered specific comment on the
following topics:

Disparity Analysis

The National Tribal
Telecommunications Association
(NTTA) suggested that the USDA adopt
a metric of “disparity” to assess
infrastructure “underservice” and
recommended a comparison of access to
infrastructure in a Trust Area and an
area of community immediately
contiguous to the Trust Area.

RUS Response

In § 1700.108(i) of the proposed rule,
the agency seeks data from the applicant
documenting a lack of service or
inadequate service in the affected
community (§ 1700.108(i)). The relative
level of service between Trust and non-
Trust territories as well as the relative
cost between those areas are relevant
factors and could be provided by
applicants in a SUTA request. A
disparity analysis may be very helpful
in demonstrating a lack of service. If
disparity information is provided in a
RUS application, the agency will take
such information into consideration
when reviewing SUTA requests. RUS
believes that codifying a disparity test
may have the unintended consequence
of signaling that SUTA authorities
would be less available where a Trust
Area exists and its surrounding non-
Trust areas all suffer from a lack of
service.

Overlapping or Incumbent Service
Provider Areas

The NTTA recommends that the
proposed definition of “underserved” in
section 1700.101 be amended to add the
phrase, ‘“notwithstanding that a service
provider is an RUS borrower.”

RUS Response

A change in the definition of
“underserved” is not necessary to
address the concern of the commenter
and is addressed elsewhere. Whether an
area is determined to be “underserved”
does not depend on the relationship of
the incumbent service provider to the
RUS. However, among the discretionary
powers given to the agency under
section 306F(c)(2) of the RE Act and
under section 1700.106 of the proposed
rule, is the power to waive “non-
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duplication restrictions.” That core
discretionary authority is not limited to
areas served by RUS borrowers or non-
borrowers.

Financial Feasibility Considerations

NTTA makes several comments and
recommended changes regarding
financial feasibility, loan security and
risk assessments as well as weighing
financial feasibility against a
community’s lack of essential
infrastructure. Specifically, NTTA
recommends changing proposed section
1700.104 from “the financial feasibility
of an application will be determined
pursuant to normal underwriting
practices for a particular eligible
program’ to “pursuant to normal
underwriting practices, and such
reasonable alternative practices as may
support financial feasibility
determination for a particular eligible
program.” NTTA also proposes to add
additional discretionary authorities
related to collateral, security and risk
assessment and Times Interest Earned
Ratio (TIER) calculations.

RUS Response

The Section 306F(c)(4) of the Rural
Electrification Act states that the
Secretary ‘““shall only make loans or loan
guarantees that are found to be
financially feasible” under the SUTA
amendments to the Rural Electrification
Act and it does not expand other
discretions. The SUTA discretionary
authorities defined by these provisions
of the Rural Electrification Act are
summarized here.

e AUTHORITY OF SECRETARY.—In
carrying out subsection (b), the
Secretary—

O May make available from loan or
loan guarantee programs administered
by the Rural Utilities Service to
qualified utilities or applicants
financing with an interest rate as low as
2 percent, and with extended repayment
terms;

© May waive nonduplication
restrictions, matching fund
requirements, or credit support
requirements from any loan or grant
program administered by the Rural
Utilities Service to facilitate the
construction, acquisition, or
improvement of infrastructure;

O May give the highest funding
priority to designated projects in
substantially underserved trust areas;
and

O Shall only make loans or loan
guarantees that are found to be
financially feasible and that provide
eligible program benefits to
substantially underserved trust areas.

The proposed regulation faithfully
codifies those authorities and the
constraint of financial feasibility is also
aligned with the RUS programs to
assure debt repayment and protect
taxpayer funds. The agency does not
have the administrative ability to exceed
that authority. However, the
commenter’s concerns about finding
creative solutions to feasibility issues
are well taken. The RUS has a long
history of working closely with tribal
communities to address loan security
issues. Since the earliest days of the
Rural Electrification Administration and
now the RUS, the agency has found
ways to reconcile taxpayer’s expectation
of loan security with the sovereign
rights of tribal governments. In this
regard, the agency has adapted its
mortgage documents and its loan
contracts to accommodate unique tribal
needs and circumstances.

The agency intends to continue to
work with tribal organizations to find
creative ways to address tribal needs
while preserving loan security.
Therefore, the final rule will adapt the
language proposed by NTTA for
§1700.104 to read, “pursuant to normal
underwriting practices, and such
reasonable alternatives within the
discretion of RUS that contribute to a
financial feasibility determination for a
particular eligible program or project.”

Eligible Communities

NTTA proposes that consistent with
its advocacy before the Federal
Communications Commission (FCC),
Tribes be given an option to choose the
service provider serving a Trust
community or providing services for its
own community and that the Trust Area
governments be permitted to engage
service providers on quality of service
standards.

RUS Response

All RUS applicants are required to
demonstrate in their application that
they have secured all regulatory
approvals necessary to construct
infrastructure and deliver services. The
RUS does not have the power to define
the jurisdiction of tribal governments
and is mindful of their sovereignty. The
agency engages with tribes on a
government to government basis. An
applicant must demonstrate that they
have secured all necessary regulatory
approvals on the federal, tribal, state
and local levels. Furthermore,
applicants must demonstrate that their
projects are financially feasible. The
agency notes that an applicant seeking
to finance infrastructure on trust
territory would likely have a difficult
time demonstrating financial feasibility

if it could not demonstrate tribal
support, at a governmental or
community level.

Grant Authority

The NTTA recommends that RUS
convert loan funds to grant options for
the benefit of “underserved” or
“unserved” trust communities.

RUS Response

The availability of loan and grant
funds are generally defined by the
authorizing statutes the agency
administers and the annual
appropriations laws which allocate
budget authority (BA) to various
programs. The SUTA provisions of the
RE Act do not grant the agency any new
authorities to convert BA among and
between loan, grant or loan guarantee
categories. Where it has such authority,
the agency takes into account the needs
of eligible communities.

Flexible Proxies for Infrastructure
Underservice

The NTTA commends the RUS for
providing a list of proxies for
determining “underservice” and
recommends that an additional
provision be added to allow for
additional data to be submitted.

RUS Response

The proposed rule provides that the
“explanation and documentation of the
high need for the benefits of the eligible
program * * * may” include data from
the list of proxies. As such the list is not
exclusive and applicants are welcome to
provide additional information which
could demonstrate to the Administrator
that the high need for the benefits of the
eligible program exists.

Technical Assistance

The NTTA recommends that RUS
implement a technical assistance
program. On a related matter, the NTTA
also recommends that the RUS
recommend to entities seeking to serve
Trust Areas that they apply under
SUTA.

RUS Response

“While the RUS has limited formal
technical assistance funding for some of
its programs,” the RUS is committed to
expanding outreach to tribal
communities and applicants on all of its
programs. The RUS appreciates the
suggestion and shares the commenter’s
concern about technical assistance. That
is why in the Broadband Initiatives
Program of the American Recovery and
Reinvestment Act of 2009, the RUS
dedicated $3,384,202 of budget
authority to fund 19 technical assistance
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grants. The majority of those awards
were to Native American communities
and organizations.

USDA State Rural Development
Offices, RUS General Field
Representatives, Rural Water Circuit
Riders and RUS headquarters staff all
offer assistance to applicants and are
integral parts of the rural development
program delivery. SUTA is an important
initiative and RUS and RD staff
members have been trained on the
provision and will be trained on the
final rule.

Cheyenne River Sioux Tribe

In comments filed pursuant to the
proposed SUTA regulation, the
Cheyenne River Sioux Tribe requests
that the RUS interpret the statutory
language for SUTA to allow a waiver of
the statutory limitation on provision of
grant in 7 U.S.C. 1926(a)(2) for Water
and Waste Disposal grants.

7 U.S.C. 1926(a)(2)(A)(ii) states that
“the amount of any grant made under
the authority of this subparagraph shall
not exceed 75 per centum of the
development cost of the project to serve
the area which the association
determines can be feasibly served by the
facility and to adequately serve the
reasonably foreseeable growth needs of
the area.”

The commenter writes that the
authority provided to the Secretary
pursuant to Section 6105(C)(2) of the
2008 Farm Bill, allows the Secretary to
waive the 75 percent grant limitation
when considering financial assistance
pursuant to 7 CFR 1780.

Neither authorizing statute for the
Water and Waste Disposal loan and
grant program, nor the program
regulations, specifically state that a
match is required. By way of contrast,
in 7 U.S.C. 1926(a)(2)(C)(ii)(II), Congress
specifically refers to matching funds
related to Special Evaluation Assistance
for Rural Communities and Households
(SEARCH). In addition, in Section 306C
of the Consolidated Farm and Rural
Development Act (ConAct), Congress
specifically authorized the Secretary to
provide up to 100 percent grants for
water and waste infrastructure to Native
American Tribes to address health and
sanitary issues.

However, the commenter further
suggests that ““a restriction of the total
amount of project cost that would be
funded with grant funds creates a
matching requirement whether the word
“matching” is used.

RUS Response

The Agency will consider requests for
waiver of some, or all, of the loan
portion of a loan-grant combination

under SUTA authority on a case-by-case
basis. The decision to consider a waiver
does not waive the over-arching
requirement for a finding of need or
feasibility pursuant to program
regulations. The final determination of
grant assistance will be made based on
the following factors:

1. Eligibility requirements, including
credit elsewhere certifications pursuant
to 1780.7(d);

2. Underwriting and demonstration of
need for grant, including the use of the
prevailing program interest rate and the
discretionary as low as 2% interest rates
on loans pursuant to SUTA;

3. Availability of funds, including
those funds available pursuant to the
Section 306C grant set-aside for Native
American Tribes or other applicable
congressional set-asides; and

4. Percentage of the project that is
located on SUTA eligible trust lands.
Eligibility Requirements

Eligibility requirements pursuant to 7
CFR 1780, such as credit elsewhere
certifications (§ 1780.7(d)) and
restrictions on the use of grant to reduce
equivalent dwelling unit costs to a level
less than similar systems cost (§ 1780.10
(b)(1)), will apply to applicants seeking
a waiver of the loan component under
SUTA.

Finding of Need and Feasibility
Through Underwriting

To ensure that limited grants funds
are awarded to those projects with the
greatest need, financial analysis and
underwriting will continue to be used to
determine the need for grant, including
grant above the 75 percent level. The
analysis will include the applicant’s
ability to incur debt at the prevailing
program interest rate and the
discretionary as low as 2 percent
interest rates on loans pursuant to
SUTA.

Availability of Funds

The commenter correctly noted that
the Agency has limited grant funding
available in the regular loan and grant
program and a backlog of requests that
exceeds $3 billion. In addition,
reductions in program funds will impact
the ability of the Agency to provide
needed grant funding. To support SUTA
efforts to increase tribal participation in
the program, the Agency will maximize
the use of the Section 306C grant
program, and other appropriate grant
program set-asides to meet the grant
needs of projects seeking waivers of the
75 percent grant limitation under SUTA.
To ensure that grant funds are available
to fund as many projects as possible, the
agency may limit the total amount of

grant funding to be used to address
requests for additional grants pursuant
to SUTA, as well as total Agency grant
investment in the project.

Percentage of Project on SUTA-Defined
Trust Lands

Grant determinations will factor in
the percentage of the proposed project
that is located on substantially
underserved trust lands as defined
under SUTA.

List of Subjects in 7 CFR Part 1700

Authority delegations (Government
agencies), Electric power, Freedom of
information, Loan programs—
communications, Loan programs-
energy, Organization and functions
(Government agencies), Rural areas,
Telecommunications, Broadband loan
and grant programs, water and waste
loan and grant program, and the
Distance Learning and Telemedicine
program.

For reasons set out in the preamble,
the agency amends chapter XVII of title
7 of the Code of Federal Regulations by
amending part 1700 to read as follows:

PART 1700—GENERAL INFORMATION

m 1. The authority citation continues to
read as follows:

Authority: 5 U.S.C. 301, 552; 7 U.S.C. 901
et seq., 1921 et. seq., 6941 et seq.; 7 CFR 2.7,
2.17 and 2.47.

§§1700.59 through 1700.99 [Reserved]

m 2. Add reserved §§ 1700.59 through
1700.99 to Subpart C of part 1700.

m 3. Add subpart D, consisting of
§§1700.100 to 1700.150, to read as
follows:

Subpart D—Substantially Underserved
Trust Areas

Sec.

1700.100
1700.101
1700.102
1700.103

Purpose.

Definitions.

Eligible programs.

Eligible communities.

1700.104 Financial feasibility.

1700.105 Determining whether land meets
the statutory definition of “trust land.”

1700.106 Discretionary provisions.

1700.107 Considerations relevant to the
exercise of SUTA discretionary
provisions.

1700.108 Application requirements.

1700.109 RUS review.

1700.110—1700.149 [Reserved]

1700.150 OMB Control Number.

Subpart D—Substantially Underserved
Trust Areas

§1700.100 Purpose.

This subpart establishes policies and
procedures for the Rural Utilities
Service (RUS) implementation of the
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Substantially Underserved Trust Areas
(SUTA) initiative under section 306F of
the Rural Electrification Act of 1936, as
amended (7 U.S.C. 906f). The purpose of
this rule is to identify and improve the
availability of eligible programs in
communities in substantially
underserved trust areas.

§1700.101 Definitions.

Administrator means the
Administrator of the Rural Utilities
Service, or designee or successor.

Applicant means an entity that is
eligible for an eligible program under
that program’s eligibility criteria.

Borrower means any organization that
has an outstanding loan or loan
guarantee made by RUS for a program
purpose.

Completed application means an
application that includes the elements
specified by the rules for the applicable
eligible program in form and substance
satisfactory to RUS.

ConAct means the Consolidated Farm
and Rural Development Act, as
amended (7 USC 1921 ef seq.).

Credit support means equity, cash
requirements, letters of credit, and other
financial commitments provided in
support of a loan or loan guarantee.

Eligible community means a
community as defined by 7 CFR
1700.103.

Eligible program means a program as
defined by 7 CFR 1700.102.

Financial assistance means a grant,
combination loan and grant, loan
guarantee or loan.

Financial feasibility means the ability
of a project or enterprise to meet
operating expenses, financial
performance metrics, such as debt
service coverage requirements and
return on investment, and the general
ability to repay debt and sustain
continued operations at least through
the life of the RUS loan or loan
guarantee.

Matching fund requirements means
the applicant’s financial or other
required contribution to the project for
approved purposes.

Nonduplication generally means a
restriction on financing projects for
services in a geographic area where
reasonably adequate service already
exists as defined by the applicable
program.

Project means the activity for which
financial assistance has been provided.

RE Act means the Rural Electrification
Act of 1936, as amended (7 U.S.C. 901
et seq.).

RUS means the Rural Utilities
Service, an agency of the United States
Department of Agriculture, successor to
the Rural Electrification Administration.

Substantially underserved trust area
means a community in trust land with
respect to which the Administrator
determines has a high need for the
benefits of an eligible program.

Trust land means “trust land” as
defined in section 3765 of title 38,
United States Code as determined by the
Administrator under 7 CFR 1700.104.

Underserved means an area or
community lacking an adequate level or
quality of service in an eligible program,
including areas of duplication of service
provided by an existing provider where
such provider has not provided or will
not provide adequate level or quality of
service.

§1700.102 Eligible programs.

SUTA does not apply to all RUS
programs. SUTA only applies to eligible
programs. An eligible program means a
program administered by RUS and
authorized in paragraph (a) of the RE
Act, or paragraphs (b)(1), (2), (14), (22),
or (24) of section 306(a) (7 U.S.C.
1926(a)(1), (2), (14), (22), (24)), or
sections 306A, 306C, 306D, or 306E of
the Con Act (7 U.S.C. 1926a, 1926c¢,
1926d, 1926e).

§1700.103 Eligible communities.

An eligible community is a
community that:

(a) Is located on Trust land;

(b) May be served by an RUS
administered program; and

(c) Is determined by the Administrator
as having a high need for benefits of an
eligible program.

§1700.104 Financial feasibility.

Pursuant to normal underwriting
practices, and such reasonable
alternatives within the discretion of
RUS that contribute to a financial
feasibility determination for a particular
eligible program or project, the
Administrator will only make grants,
loans and loan guarantees that RUS
finds to be financially feasible and that
provide eligible program benefits to
substantially underserved trust areas.
All income and assets available to and
under the control of the Applicant will
be considered as part of the Applicant’s
financial profile.

§1700.105 Determining whether land
meets the statutory definition of “trust
land.”

The Administrator will use one or
more of the following resources in
determining whether a particular
community is located in Trust land:

(a) Official maps of Federal Indian
Reservations based on information
compiled by the U. S. Department of the
Interior, Bureau of Indian Affairs and
made available to the public;

(b) Title Status Reports issued by the
U. S. Department of the Interior, Bureau
of Indian Affairs showing that title to
such land is held in trust or is subject
to restrictions imposed by the United
States;

(c) Trust Asset and Accounting
Management System data, maintained
by the Department of the Interior,
Bureau of Indian Affairs;

(d) Official maps of the Department of
Hawaiian Homelands of the State of
Hawaii identifying land that has been
given the status of Hawaiian home lands
under the provisions of section 204 of
the Hawaiian Homes Commission Act,
1920;

(e) Official records of the U.S.
Department of the Interior, the State of
Alaska, or such other documentation of
ownership as the Administrator may
determine to be satisfactory, showing
that title is owned by a Regional
Corporation or a Village Corporation as
such terms are defined in the Alaska
Native Claims Settlement Act (43 U.S.C.
1601 et seq);

(f) Evidence that the land is located
on Guam, American Samoa or the
Commonwealth of the Northern Mariana
Islands, and is eligible for use in the
Veteran’s Administration direct loan
program for veterans purchasing or
constructing homes on communally-
owned land; and

(g) Any other evidence satisfactory to
the Administrator to establish that the
land is “trust land” within the meaning
of 38 U.S.C. 3765(1).

§1700.106 Discretionary provisions.

(a) To improve the availability of
eligible programs in eligible
communities determined to have a high
need for the benefits of an eligible
program, the Administrator retains the
discretion, on a case-by-case basis, to
use any of the following SUTA
authorities individually or in
combination to:

(1) Make available to qualified
applicants financing with an interest
rate as low as 2 percent;

(2) Extend repayment terms;

(3) Waive (individually or in
combination) non-duplication
restrictions, matching fund
requirements, and credit support
requirements from any loan or grant
program administered by RUS; and

(4) Give the highest funding priority
to designated projects in substantially
underserved trust areas.

(b) Requests for waivers of
nonduplication restrictions, matching
fund requirements, and credit support
requirements, and requests for highest
funding priority will be reviewed on a
case-by-case basis upon written request
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of the applicant filed pursuant to 7 CFR
1700.108.

(c) Notwithstanding the requirements
in paragraph (b) of this section, the
Administrator reserves the right to
evaluate any application for an eligible
program for use of the discretionary
provisions of this subpart without a
formal, written request from the
applicant.

§1700.107 Considerations relevant to the
exercise of SUTA discretionary provisions.
(a) In considering requests to make
available financing with an interest rate

as low as 2 percent, and extended
repayment terms, the Administrator will
evaluate the effect of and need for such
terms on the finding of financial
feasibility.

(b) In considering a request for a non-
duplication waiver, the Administrator
will consider the offerings of all existing
service providers to determine whether
or not granting the non-duplication
waiver is warranted. A waiver of non-
duplication restrictions will not be
given if the Administrator determines as
a matter of financial feasibility that,
taking into account all existing service
providers, an applicant or RUS borrower
would not be able to repay a loan or
successfully implement a grant
agreement. Requests for waivers of non-
duplication restrictions will be
reviewed by taking the following factors
into consideration:

(1) The size, extent and demographics
of the duplicative area;

(2) The cost of service from existing
service providers;

(3) The quality of available service;
and

(4) The ability of the existing service
provider to serve the eligible service
area.

(c) Requests for waivers of matching
fund requirements will be evaluated by
taking the following factors into
consideration:

(1) Whether waivers or reductions in
matching or equity requirements would
make an otherwise financially infeasible
project financially feasible;

(2) Whether permitting a matching
requirement to be met with sources not
otherwise permitted in an affected
program due to regulatory prohibition
may be allowed under a separate
statutory authority; and

(3) Whether the application could be
ranked and scored as if the matching
requirements were fully met.

(d) Requests for waivers of credit
support requirements will be evaluated
taking the following factors into
consideration:

(1) The cost and availability of credit
support relative to the loan security
derived from such support;

(2) The extent to which the
requirement is shown to be a barrier to
the applicant’s participation in the
program; and

(3) The alternatives to waiving the
requirements.

(e) The Administrator may adapt the
manner of assigning highest funding
priority to align with the selection
methods used for particular programs or
funding opportunities.

(1) Eligible programs which use
priority point scoring may, in a notice
of funds availability or similar notice,
assign extra points for SUTA eligible
applicants as a means to exercise a
discretionary authority under this
subpart.

(2) The Administrator may announce
a competitive grant opportunity focused
exclusively or primarily on trust lands
which incorporates one or more
discretionary authorities under this
subpart into the rules or scoring for the
competition.

§1700.108 Application requirements.

(a) To receive consideration under
this subpart, the applicant must submit
to RUS a completed application that
includes all of the information required
for an application in accordance with
the regulations relating to the program
for which financial assistance is being
sought. In addition, the applicant must
notify the RUS contact for the
applicable program in writing that it
seeks consideration under this subpart
and identify the discretionary
authorities of this subpart it seeks to
have applied to its application. The
required written request memorandum
or letter must include the following
items:

(1) A description of the applicant,
documenting eligibility.

(2) A description of the community to
be served, documenting eligibility in
accordance with 7 CFR 1700.103.

(3) An explanation and
documentation of the high need for the
benefits of the eligible program, which
may include:

(i) Data documenting a lack of service
(i.e. no service or unserved areas) or
inadequate service in the affected
community;

(ii) Data documenting significant
health risks due to the fact that a
significant proportion of the
community’s residents do not have
access to, or are not served by, adequate,
affordable service.

(iii) Data documenting economic need
in the community, which may include:

(A) Per capita income of the residents
in the community, as documented by
the U.S. Department of Commerce,
Bureau of Economic Analysis;

(B) Local area unemployment and not-
employed statistics in the community,
as documented by the U.S. Department
of Labor, Bureau of Labor Statistics and/
or the U.S. Department of the Interior,
Bureau of Indian Affairs;

(C) Supplemental Nutrition
Assistance Program participation and
benefit levels in the community, as
documented by the U.S. Department of
Agriculture, Economic Research
Service;

(D) National School Lunch Program
participation and benefit levels in the
community, as documented by the U.S.
Department of Agriculture, Food and
Nutrition Service;

(E) Temporary Assistance for Needy
Families Program participation and
benefit levels in the community, as
documented by the U.S. Department of
Health and Human Services,
Administration for Children and
Families;

(F) Lifeline Assistance and Link-Up
America Program participation and
benefit levels in the community, as
documented by the Federal
Communications Commission and the
Universal Service Administrative
Company;

(G) Examples of economic
opportunities which have been or may
be lost without improved service.

(H) Data maintained and supplied by
Indian tribes or other tribal or
jurisdictional entities on “trust land” to
the Department of Interior, the
Department of Health and Human
Services and the Department of Housing
and Urban Development that illustrates
a high need for the benefits of an
eligible program.

(4) The impact of the specific
authorities sought under this subpart.

(b) The applicant must provide any
additional information RUS may
consider relevant to the application
which is necessary to adequately
evaluate the application under this
subpart.

(c) RUS may also request
modifications or changes, including
changes in the amount of funds
requested, in any proposal described in
an application submitted under this
subpart.

(d) The applicant must submit a
completed application within the
application window and guidelines for
an eligible program.

§1700.109 RUS review.

(a) RUS will review the application to
determine whether the applicant is
eligible to receive consideration under
this subpart and whether the
application is timely, complete, and
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responsive to the requirements set forth
in 7 CFR 1700.107.

(b) If the Administrator determines
that the application is eligible to receive
consideration under this subpart and
one or more SUTA requests are granted,
the applicant will be so notified.

(c) If RUS determines that the
application is not eligible to receive
further consideration under this
subpart, RUS will so notify the
applicant. The applicant may withdraw
its application or request that RUS treat
its application as an ordinary
application for review, feasibility
analysis and service area verification by
RUS consistent with the regulations and
guidelines normally applicable to the
relevant program.

§§1700.110-1700.149 [Reserved]

§1700.150 OMB Control Number.

The reporting and recordkeeping
requirements contained in this part have
been approved by the Office of
Management and Budget and have been
assigned OMB control number 0572—
0147.

Dated: May 23, 2012.

Jonathan Adelstein,

Administrator, Rural Utilities Service.
[FR Doc. 2012-14255 Filed 6—-12-12; 8:45 am]
BILLING CODE P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Parts 1, 5, 16, 28, and 160
[Docket ID OCC-2012-0005]

RIN 1557-AD36

Alternatives to the Use of External

Credit Ratings in the Regulations of
the OCC

AGENCY: Office of the Comptroller of the
Currency, Treasury (OCC).

ACTION: Final rule.

SUMMARY: Section 939A of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act)
contains two directives to Federal
agencies including the OCC. First,
section 939A directs all Federal
agencies to review, no later than one
year after enactment, any regulation that
requires the use of an assessment of
creditworthiness of a security or money
market instrument and any references
to, or requirements in, such regulations
regarding credit ratings. Second, the
agencies are required to remove any
references to, or requirements of

reliance on, credit ratings and substitute
such standard of creditworthiness as
each agency determines is appropriate.
The statute further provides that the
agencies shall seek to establish, to the
extent feasible, uniform standards of
creditworthiness, taking into account
the entities the agencies regulate and the
purposes for which those entities would
rely on such standards.

On November 29, 2011, the OCC
issued a notice of proposed rulemaking
(NPRM), seeking comment on a
proposal to revise its regulations
pertaining to investment securities,
securities offerings, and foreign bank
capital equivalency deposits to replace
references to credit ratings with
alternative standards of
creditworthiness.

The OCC also proposed to amend its
regulations pertaining to financial
subsidiaries of national banks to better
reflect the language of the underlying
statute, as amended by section 939(d) of
the Dodd-Frank Act.

Today, the OCC is finalizing those
rules as proposed.

DATES: The final rule amending 12 CFR
part 5 is effective on July 21, 2012. The
final rules amending 12 CFR parts 1, 16,
28, and 160 are effective on January 1,
2013.

FOR FURTHER INFORMATION CONTACT:
Kerri Corn, Director for Market Risk,
Credit and Market Risk Division, (202)
874—-4660; Michael Drennan, Senior
Advisor, Credit and Market Risk
Division, (202) 874—4660; Carl
Kaminski, Senior Attorney, or Kevin
Korzeniewski, Attorney, Legislative and
Regulatory Activities Division, (202)
874-5090; or Eugene H. Cantor,
Counsel, Securities and Corporate
Practices Division, (202) 874-5210,
Office of the Comptroller of the
Currency, 250 E Street SW.,
Washington, DC 20219.

SUPPLEMENTARY INFORMATION:

I. Background

Section 939A of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act? (the Dodd-Frank Act) contains two
directives to Federal agencies including
the OCC. First, section 939A directs all
Federal agencies to review, no later than
one year after enactment, any regulation
that requires the use of an assessment of
creditworthiness of a security or money
market instrument and any references to
or requirements in such regulations
regarding credit ratings. Second, the
agencies are required to remove
references to, or requirements of

1Public Law 111-203, Section 939A, 124 Stat.
1376, 1887 (July 21, 2010).

reliance on, credit ratings and substitute
such standard of creditworthiness as
each agency determines is appropriate.
The statute further provides that the
agencies shall seek to establish, to the
extent feasible, uniform standards of
creditworthiness, taking into account
the entities the agencies regulate and the
purposes for which those entities would
rely on those standards.

On November 29, 2011, the OCC
issued a notice of proposed rulemaking
(NPRM), seeking comment on a
proposal to revise its regulations
pertaining to investment securities,
securities offerings, and foreign bank
capital equivalency deposits to replace
references to credit ratings with
alternative standards of
creditworthiness. The OCC also
proposed to amend its regulations
pertaining to financial subsidiaries of
national banks to better reflect the
language of the underlying statute, as
amended by section 939(d) of the Dodd-
Frank Act.

The proposal generally pertained to
rules that require national banks and
Federal savings associations to
determine whether a particular security
or issuance qualifies, or does not
qualify, for a specific treatment. For
example, except for U.S. government
securities and certain municipal
securities, the OCC’s investment
securities regulations generally require a
national bank or Federal savings
association to determine whether or not
a security is “investment grade” in
order to determine whether purchasing
the security is permissible.

The OCC received 11 comments on
the proposed rules from banks, bank
trade groups, individuals, and bank
service providers. The majority of the
commenters generally supported the
proposed rules and stated that they
presented a workable alternative to the
use of credit ratings. A few commenters
raised specific issues, which are
addressed in more detail below.

After considering the comments and
the issues raised, the OCC has decided
to finalize the rules as proposed. In
order to assist national banks and
Federal savings associations in making
these “investment grade”
determinations, the OCC also is
publishing a final guidance document
today in this issue of the Federal
Register.

II. Description of the Final Rules

For the purposes of its regulations at
12 CFR parts 1, 16, 28, and 160, the OCC
is amending the definition of
“investment grade” to remove
references to credit ratings and
nationally recognized statistical rating
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organizations (NRSROs).2 Where
appropriate, the final rules replace the
references to credit ratings with non-
ratings based standards of
creditworthiness.

Parts 1, 16, and 160

These final rules remove references to
credit ratings provided by NRSROs and
instead generally require national banks
and Federal savings associations to
make assessments of a security’s
creditworthiness, similar to the
assessments currently required for the
purchase of unrated securities.

National Bank Regulations

Under the proposed amendments to
parts 1 and 16, a security would be
“investment grade” if the issuer of the
security has an adequate capacity to
meet financial commitments under the
security for the projected life of the asset
or exposure. To meet this new standard,
national banks must determine that the
risk of default by the obligor is low and
the full and timely repayment of
principal and interest is expected. In the
case of a structured security (that is, a
security that relies primarily on the cash
flows and performance of underlying
collateral for repayment, rather than the
credit of the issuer), the determination
that full and timely repayment of
principal and interest is expected may
be influenced more by the quality of the
underlying collateral, the cash flow
rules, and the structure of the security
itself than by the condition of the entity
that is technically the issuer.

When determining whether a
particular security is “investment
grade,” the OCC expects national banks
to consider a number of factors, to the
extent appropriate. While external
credit ratings and assessments remain
valuable sources of information and
provide national banks with a
standardized credit risk indicator, if a
national bank chooses to use credit
ratings as part of its “investment grade”
determination and due diligence, the
bank should, consistent with existing
rules and guidance, supplement the
external ratings with a degree of due
diligence processes and additional
analyses that are appropriate for the
bank’s risk profile and for the size and
complexity of the instrument. In other
words, a security rated in the top four
rating categories by an NRSRO is not
automatically deemed to satisfy the
revised “investment grade” standard.

2 A nationally recognized statistical rating
organization (NRSRO) is an entity registered with
the U.S. Securities and Exchange Commission (SEC)
as an NRSRO under section 15E of the Securities
Exchange Act of 1934. See, 15 U.S.C. 780-7, as
implemented by 17 CFR 240.17g-1.

Importantly, the proposal did not
include a requirement that a national
bank consider external credit ratings to
make an “investment grade”
determination. Therefore, a national
bank could rely on other sources of
information, including its own internal
systems and/or analytics provided by
third parties, when conducting due
diligence and determining whether a
particular security is a permissible and
appropriate investment.

In comments on the proposed rule
and guidance, banks and industry
groups expressed concern about the
amount of due diligence that the OCC
would require a bank to conduct to
determine whether an issuer has an
adequate capacity to meet financial
commitments under the security.
Commenters were particularly
concerned about the impact of due
diligence requirements on smaller
institutions. The OCC believes that the
proposed “investment grade” standard
and the due diligence required to meet
it are consistent with those under prior
ratings-based standards and existing due
diligence requirements and guidance.
Even under the prior ratings-based
standards, national banks of all sizes
should not rely solely on a credit rating
to evaluate the credit risk of a security,
and consistently have been advised
through guidance and other supervisory
materials to supplement any use of
credit ratings with additional research
on the credit risk of a particular
security. Therefore, the OCC expects
that most national banks already have
such processes in place.

After considering the comments
received, the OCC has decided to
finalize the definition of “investment
grade” as proposed. Also, in today’s
Federal Register, the OCC is publishing
final guidance to assist national banks
in determining whether a security is
“investment grade” and to further
explain the OCC’s expectations with
regard to regulatory due diligence
requirements,3 which remain
unchanged. While the final guidance
explains the OCC’s expectations in more
detail, the OCC’s regulations require
national banks to understand and
evaluate the risks of purchasing
investment securities. Fundamentally,
national banks should not purchase
securities for which they do not
understand the relevant risks.

One commenter stated that the
definition of “investment grade” for
structured securities should explicitly
require a bank to consider the likely

3 See 12 CFR 1.5 (national banks) and 12 CFR

160.1(b) and 160.40(c) (federal savings
associations).

performance of the underlying collateral
under stressed economic scenarios. In
the proposed rule, the OCC noted that
the National Credit Union
Administration (NCUA) explicitly
proposed to include a similar
requirement for all investment securities
in regulations applicable to Federal
credit unions.# Under the NCUA
proposal, a Federal credit union must
consider whether an obligor will
continue to have the capacity to meet
financial commitments, even under
adverse economic conditions, when
considering the creditworthiness of a
security. In the November 29, 2011,
proposal, the OCC requested comment
on whether OCC regulations should
include a similar requirement in the
regulations applicable to national banks
and Federal savings associations.

Under the OCC’s prior ratings-based
definition of “investment grade,” a
security could be characterized as
“investment grade” if it was rated in the
top four “investment grade” ratings by
two NRSROs (or one NRSRO if only one
NRSRO had rated the particular
security) or, if no NRSROs had rated the
security, if the national bank or Federal
savings association determined that the
security was the credit equivalent of a
security rated in the top four
“investment grade” categories by an
NRSRO. As a general matter, NRSROs
consider potential adverse economic
conditions when determining how to
appropriately rate a security.5 Therefore,
the ratings-based standard for
determining whether a security is
“investment grade” generally included
the consideration of potential adverse
economic conditions.

The OCC does not intend for the
elimination of references to credit
ratings, in accordance with the Dodd-
Frank Act, to change substantively the
standards national banks must follow
when deciding whether a security is
“investment grade,” nor does it change
the requirement set forth at 12 CFR 1.5,
that institutions adhere to safe and
sound banking practices when dealing
in, underwriting, and purchasing and
selling investment securities, and
consider, as appropriate, the risks
associated with the particular activities

476 FR 11164 (March 1, 2011).

5For example, on its public Web site, Moody’s
Corporation includes the following statement in its
description of its ratings methodology:

In coming to a conclusion, rating committees
routinely examine a variety of scenarios. Moody’s
ratings deliberately do not incorporate a single,
internally consistent economic forecast. They aim
rather to measure the issuer’s ability to meet debt
obligations against economic scenarios reasonably
adverse to the issuer’s specific circumstances.

Available at, http://www.moodys.com/ratings-
process/Ratings-Policy-Approach/002003.
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undertaken by the bank. As previously
noted, national banks must perform due
diligence necessary to establish (1) that
the risk of default by the obligor is low,
and (2) that full and timely repayment
of principal and interest is expected.
The depth of the due diligence should
be a function of the security’s credit
quality, the complexity of the structure,
and the size of the investment. The
more complex a security’s structure, the
greater the expectations, even when the
credit quality is perceived to be very
high. To satisfy the “investment grade”
and safety and soundness standards, a
national bank should ensure that it
understands a security’s structure and
how the security may perform under
adverse economic conditions. A
national bank should be particularly
diligent when purchasing a structured
security.

To the extent a national bank would
be expected to consider adverse
economic conditions under the current
“investment grade” and safety and
soundness standards, the OCC would
expect the national bank to continue to
consider adverse economic conditions,
as appropriate, when conducting
investment securities activities.
Importantly, a national bank may not
need to develop its own internal
systems to measure potential adverse
economic conditions to meet the revised
standard. Instead, a national bank could
consider projections provided by third
parties, including those provided by
NRSROs. Therefore, the OCC has
determined that the “investment grade”
standard does not need to be revised to
address the commenter’s concern.
However, the OCC recognizes the need
to clarify its expectations with regard to
the level of due diligence necessary to
meet the investment grade and safety
and soundness standards. Therefore, the
final guidance document, which is
being published in today’s Federal
Register, provides further detail on the
amount of due diligence the OCC
expects national banks and Federal
savings associations to undertake,
including, as appropriate, the
consideration of potential adverse
economic conditions.

Federal Savings Association Regulations

Under current law, savings
associations generally are prohibited by
statute from investing in corporate debt
securities unless they are rated
“investment grade”” by an NRSRO.é
However, the Dodd-Frank Act provides
that on July 21, 2012, this statutory
requirement will be replaced by
“standards of creditworthiness

612 U.S.C. 1831e(d)(1).

established by the [FDIC].” 7 In this final
rule, the OCC is adopting the rule as
proposed to define the term “investment
grade,” as it is used in Part 160, to refer
to 12 U.S.C. 1831e. Therefore, it will
continue to reference the current
ratings-based requirement until such
time as that requirement is replaced by
the FDIC.

A few commenters were concerned
that the statutory provision requiring
the FDIC to create an alternative for
ratings under 12 U.S.C. 1831e could
lead to different alternatives to the use
of ratings for corporate debt securities.
The OCC has consulted with and
intends to continue to consult with the
FDIC on the development of the
alternative creditworthiness standard
under 12 U.S.C. 1831e to ensure
consistency to the extent possible.

At 12 CFR 160.42, Federal savings
associations are subject to certain
limitations with regard to purchases of
state and local government obligations.
Previously, Federal savings associations
could hold state or municipal revenue
bonds that have ratings in one of the
four highest “investment grade” rating
categories from one issuer up to a limit
of 10 percent of total capital without
prior OCC approval. Under the revised
rules, this provision would apply to
state or municipal revenue bonds if the
issuer has an adequate capacity to meet
financial commitments under the
security for the projected life of the asset
or exposure. An issuer has an adequate
capacity to meet financial commitments
if the risk of default by the obligor is low
and the full and timely repayment of
principal and interest is expected.

The OCC considered the comments
discussed above regarding changes to
the definition of “investment grade” for
national bank regulations. For the same
reasons, the OCC believes that Federal
savings associations already should be
conducting due diligence on these
securities and that the new “investment
grade” standard is appropriate.
Therefore, the OCC adopts the revisions
to §160.42 as proposed. In addition,
Federal savings associations should look
to the final guidance document, issued
today in the Federal Register, to provide
more information about how to meet the
“investment grade” standard in
§160.42.

Safety and Soundness Regulations

In addition to regulatory provisions
that generally limit national banks and
Federal savings associations to
purchasing securities that are of
“investment grade,” OCC regulations

7Public Law 111-203, Section 939(a)(2) (July 21,
2010).

require that national banks and Federal
savings associations conduct their
investment activities in a manner that is
consistent with safe and sound
practices.? Specifically, national banks
and Federal savings associations must
consider the interest rate, credit,
liquidity, price and other risks
presented by investments, and the
investments must be appropriate for the
particular institution.® In addition to
determining whether a security is of
“investment grade,” national banks and
Federal savings associations with
substantial securities portfolios, in
particular, must have and maintain
robust risk management frameworks to
ensure that an investment in a particular
security appropriately fits within its
goals and that the institution will
remain in compliance with all relevant
concentration limits. The final rules do
not amend those provisions.10

Part 28—Foreign Banking Institutions

The OCC'’s capital equivalency
deposit regulation at 12 CFR 28.15
previously allowed for the use of
certificates of deposit or bankers’
acceptances as part of the deposit if the
issuer is rated “investment grade” by an
internationally recognized rating
organization. This final rule removes the
requirement referencing credit ratings
provided by ratings organizations.
Instead, the issuer of the certificate of
deposit or banker’s acceptance must
have “an adequate capacity to meet
financial commitments for the projected
life of the asset or exposure.” The OCC
received no comments on this revision,
and adopts it as proposed.

Effective Date

The OCC did not propose a specific
effective date in the proposed rule. Two
bank industry commenters were
concerned that banks and savings
associations would have insufficient
time to develop processes for making
“investment grade” determinations on
new securities purchased before the
effective date of this final rule. In
addition, these commenters were
concerned about the burden of
analyzing securities institutions had
purchased before the effective date of
this final rule. These commenters
suggested that the OCC adopt a one-year
delayed effective date and allow for
grandfathering of securities held by the
institution before the effective date of
this rule.

The OCC recognizes that it may take
time for some national banks and

812 CFR 1.5; 12 CFR 160.1(b), 160.40(c).
912 CFR 1.5(a); 12 CFR 160.1(b), 160.40(c).
1076 FR 11164 (March 1, 2011).
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Federal savings associations to develop
the systems and processes necessary to
make “investment grade”
determinations under the new standard.
Therefore, the OCC is allowing
institutions until January 1, 2013, to
come into compliance with this rule.

The OCC also understands that
national banks and Federal savings
associations own a significant amount of
securities that were purchased with
heavy reliance on credit ratings. Some
of these securities, particularly
structured securities, have maturity
dates that could extend to 30 years.
Therefore, the OCC does not believe that
grandfathering would be appropriate, as
institutions would be able to hold a
grandfathered security for decades
without performing additional
“investment grade’” analysis. National
banks and Federal savings associations
will still have until the proposed
effective date of January 1, 2013, to
evaluate their existing holdings and
ensure that they meet the revised
standard.

Part 5—Financial Subsidiaries

Finally, the OCC is adopting as
proposed a technical change to 12 CFR
5.39, which pertains to financial
subsidiaries of national banks, to
conform with section 939(d) of the
Dodd-Frank Act, which amends the
criteria applicable to national banks
seeking to control or hold an interest in
a financial subsidiary.

Currently, pursuant to 12 U.S.C.
24a(a)(3), a national bank that is one of
the 50 largest insured banks may control
or hold an interest in a financial
subsidiary if, among other criteria, the
bank has at least one issue of
outstanding eligible debt rated in one of
the top three “investment grade” rating
categories by an NRSRO.11 A national
bank that is one of the second 50 largest
insured banks may either satisfy this
requirement or it may satisfy such other
criteria as the Secretary of the Treasury
and the Federal Reserve Board may
establish jointly by regulation. The
Secretary of the Treasury and the
Federal Reserve Board established an
alternative creditworthiness
requirement under this provision of the
National Bank Act; however, the
alternative requirement also is based on
NRSRO credit ratings. Pursuant to
Treasury Department regulations, a
national bank that is within the second
50 largest insured banks may invest in
a financial subsidiary if it has a “current
long-term issuer credit rating from at
least one NRSRO that is within the three
highest “investment grade” rating

1112 U.S.C. 24a(a)(3)(A)(1).

categories used by the organization.” 12
No statutory creditworthiness
requirement applies under current law
to national banks that are not among the
largest 100 insured banks.

Section 939(d) of the Dodd-Frank Act
amends the creditworthiness
requirements applicable to the 100
largest insured banks by removing the
reference to NRSRO ratings and by
eliminating any distinction between the
first 50 largest insured banks and the
second 50 such institutions. Effective on
July 21, 2012, a national bank that is one
of the 100 largest insured banks may
control a financial subsidiary, directly
or indirectly, or hold an interest in a
financial subsidiary if the bank has not
fewer than one issue of outstanding debt
that meets such standards of
creditworthiness or other criteria as the
Secretary of the Treasury and the
Federal Reserve Board may jointly
establish. As is the case under current
law, this statutory creditworthiness
requirement does not apply to an
insured depository institution that is not
among the largest 100 insured
depository institutions. Therefore, the
Dodd-Frank revision will not affect the
ability of such an institution to control
or hold an interest in a financial
subsidiary.13

The Secretary of the Treasury and
Federal Reserve Board have not yet
established alternative non-ratings-
based creditworthiness requirements
applicable to the 100 largest insured
banks under this revised provision of

1212 U.S.C. 24a(a)(3)(A)(ii). See, 12 CFR 1501.3.

13 The reference to creditworthiness standards
issued jointly by the Treasury Department and the
Federal Reserve Board with respect to the 100
largest insured banks appears in a paragraph—
paragraph (3)—that is cross-referenced by section
24a(a)(2)(E), which lists all of the requirements
necessary for a national bank to have a financial
subsidiary. This (a)(2)(E) list of requirements was
amended by Dodd-Frank so that it continues to
cross-reference paragraph (3), but now also refers to
standards of creditworthiness established by the
OCGC as a criterion for having a financial subsidiary.
Under one reading, (a)(2)(E) could be construed to
impose new creditworthiness requirements for
having a financial subsidiary on national banks that
are not among the 100 largest insured banks and to
permit banks that are among the 100 largest insured
banks to choose between any creditworthiness
standards that the OCC might issue and those
issued jointly by the Treasury and the Board.
Neither result squares with the cross-reference in
the text to the requirement for the Treasury and the
Board to issue creditworthiness standards for the
100 largest insured banks. Moreover, this reading is
not sensible given that the statutory purpose is to
eliminate references to credit rating agency ratings
in statute and regulation, not to alter the
requirements for all national banks to hold financial
subsidiaries. The better reading is that national
banks that are among the 100 largest insured banks
must meet such standards of creditworthiness as
the Treasury and the Board jointly establish and
that the OCC is not required to impose new
requirements on national banks that are not in that
category.

the National Bank Act. Until specific
creditworthiness standards are
established under 12 U.S.C. 24a, as
modified by the Dodd-Frank Act, no
specific creditworthiness requirements
will be required of national banks
applying to control or hold an interest
in a financial subsidiary. Importantly,
however, the requirements at 12 CFR
5.39(g)(1) and (2) still apply. These
provisions provide that a national bank
may control or hold an interest in a
financial subsidiary only if it and each
depository institution affiliate is well-
capitalized and well-managed, and the
aggregate consolidated total assets of all
financial subsidiaries of the national
bank do not exceed the lesser of 45
percent of the consolidated total assets
of the parent bank or $50 billion (or
such greater amount as is determined
according to an indexing mechanism
jointly established by regulation by the
Secretary of the Treasury and the Board
of Governors of the Federal Reserve
System).

In the NPRM and technical
supplement,’4 the OCC proposed to
revise 12 CFR 5.39 to be consistent with
the Dodd-Frank Act revisions to 12
U.S.C. 24a described above. The OCC
received no comments on the proposed
revision, and therefore adopts it as
proposed in the NPRM and technical
amendment supplement.

III. Implementation Guidance

Together with this final rule, the OCC
is publishing guidance for national bank
and Federal savings association
investment activities. This guidance is
designed as an aid to institutions,
particularly community banks and
thrifts, regarding the factors they should
consider in their due diligence with
respect to securities of different degrees
of complexity. The guidance reflects the
OCC’s expectations for national banks
and Federal savings associations as they
review their systems and consider any
changes necessary to comply with the
provisions for assessing credit risk in
this final rule. The guidance describes
factors institutions should consider with
respect to certain types of investment
securities to assess creditworthiness and
to continue conducting their activities
in a safe and sound manner.

As noted above, OCC regulations
require that national banks and Federal
savings associations conduct their
investment activities in a manner that is
consistent with safe and sound
practices. Neither the final rules, nor the
final guidance, change this requirement.
The OCC expects national banks and
Federal savings associations to continue

1476 FR 76905 (December 9, 2011).
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to follow safe and sound practices in
their investment activities.

IV. Regulatory Analyses

A. Paperwork Reduction Act

This final rule amends several
regulations for which the OCC currently
has approved collections of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3520) (OMB Control Nos.
1557-0014; 1557-0190; 1557-0120;
1557—-0205). The amendments in this
final rule do not introduce any new
collections of information into the rules,
nor do they amend the rules in a way
that substantively modifies the
collections of information that Office of
Management and Budget (OMB) has
previously approved. Therefore, no
additional OMB Paperwork Reduction
Act approval is required at this time.

B. Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act,15 (RFA), the
regulatory flexibility analysis otherwise
required under section 604 of the RFA
is not required if an agency certifies that
the rule will not have a significant
economic impact on a substantial
number of small entities (defined for
purposes of the RFA to include banks
with assets less than or equal to $175
million) and publishes its certification
and a short, explanatory statement in
the Federal Register along with its rule.

This final rule would affect all 599
small national banks and all 284 small
federally chartered savings
associations.1® However, because banks
have long been expected to maintain a
risk management process to ensure that
credit risk is effectively identified,
measured, monitored, and controlled,
most if not all of the institutions
affected by the rule already engage in
appropriate risk management activity.
Although the rule will affect a
substantial number of small banks and
federally chartered savings associations,
it will not have a significant effect on a
substantial number of those institutions.
Therefore, the OCC certifies that the rule
would not have a significant impact on
a substantial number of small entities.

C. Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995, Public
Law 104—4 (UMRA) requires that an
agency prepare a budgetary impact
statement before promulgating a rule
that includes a Federal mandate that
may result in the expenditure by state,
local, and tribal governments, in the
aggregate, or by the private sector of

155 U.S.C. 605(b).
16 Al] totals are as of March 31, 2012.

$100 million or more (adjusted annually
for inflation) in any one year. If a
budgetary impact statement is required,
section 205 of the UMRA also requires
an agency to identify and consider a
reasonable number of regulatory
alternatives before promulgating a rule.

The OCC has determined that its final
rule would not result in expenditures by
state, local, and tribal governments, or
by the private sector, of $100 million or
more. Accordingly, the OCC has not
specifically addressed the regulatory
alternatives considered.

List of Subjects

12 CFR Part 1

Banks, Banking, National banks,
Reporting and recordkeeping
requirements, Securities.

12 CFR Part 5

Administrative practice and
procedure, National banks, Reporting
and recordkeeping requirements,
Securities.

12 CFR Part 16

National banks, Reporting and
recordkeeping requirements, Securities.

12 CFR Part 28

Foreign banking, National banks,
Reporting and recordkeeping
requirements.

12 CFR Part 160

Banks, Banking, Consumer protection,
Investments, manufactured homes,
Mortgages, Reporting and recordkeeping
requirements, Savings associations,
Securities, Surety bonds.

Authority and Issuance

For the reasons stated in the
preamble, the Office of the Comptroller
of the Currency is amending parts 1, 5,
16, 28, and 160 of chapter I of Title 12,
Code of Federal Regulations as follows:

PART 1—INVESTMENT SECURITIES

m 1. The authority citation for part 1
continues to read as follows:

Authority: 12 U.S.C. 1, et. seq., 12 U.S.C.
24 (Seventh), and 12 U.S.C. 93a.
m 2.In § 1.2, revise paragraphs (d)
through (f), remove and reserve
paragraph (h), and revise paragraphs (m)
and (n), to read as follows:

§1.2 Definitions.
* * * * *

(d) Investment grade means the issuer
of a security has an adequate capacity to
meet financial commitments under the
security for the projected life of the asset
or exposure. An issuer has an adequate
capacity to meet financial commitments

if the risk of default by the obligor is low
and the full and timely repayment of
principal and interest is expected.

(e) Investment security means a
marketable debt obligation that is
investment grade and not predominately
speculative in nature.

(f) Marketable means that the security:

(1) Is registered under the Securities
Act of 1933, 15 U.S.C. 77a et seq.;

(2) Is a municipal revenue bond
exempt from registration under the
Securities Act of 1933, 15 U.S.C.
77c(a)(2);

(3) Is offered and sold pursuant to
Securities and Exchange Commission
Rule 144A, 17 CFR 230.144A, and
investment grade; or

(4) Can be sold with reasonable
promptness at a price that corresponds
reasonably to its fair value.

(h) [Reserved]

(m) Type IV security means:

(1) A small business-related security
as defined in section 3(a)(53)(A) of the
Securities Exchange Act of 1934, 15
U.S.C. 78c(a)(53)(A), that is fully
secured by interests in a pool of loans
to numerous obligors.

(2) A commercial mortgage-related
security that is offered or sold pursuant
to section 4(5) of the Securities Act of
1933, 15 U.S.C. 77d(5), that is
investment grade, or a commercial
mortgage-related security as described
in section 3(a)(41) of the Securities
Exchange Act of 1934, 15 U.S.C.
78c(a)(41), that represents ownership of
a promissory note or certificate of
interest or participation that is directly
secured by a first lien on one or more
parcels of real estate upon which one or
more commercial structures are located
and that is fully secured by interests in
a pool of loans to numerous obligors.

(3) A residential mortgage-related
security that is offered and sold
pursuant to section 4(5) of the Securities
Act of 1933, 15 U.S.C. 77d(5), that is
investment grade, or a residential
mortgage-related security as described
in section 3(a)(41) of the Securities
Exchange Act of 1934, 15 U.S.C.
78c(a)(41)) that does not otherwise
qualify as a Type I security.

(n) Type V security means a security
that is:

(1) Investment grade;

(2) Marketable;

(3) Not a Type IV security; and

(4) Fully secured by interests in a pool
of loans to numerous obligors and in
which a national bank could invest
directly.

m 3.In § 1.3, revise paragraphs (e) and
(h) to read as follows:
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§1.3 Limitations on dealing in,
underwriting, and purchase and sale of
securities.

* * * * *

(e) Type IV securities. A national bank
may purchase and sell Type IV
securities for its own account. The
amount of the Type IV securities that a
bank may purchase and sell is not
limited to a specified percentage of the

bank’s capital and surplus.
* * * * *

(h) Pooled investments—(1) General.
A national bank may purchase and sell
for its own account investment
company shares provided that:

(i) The portfolio of the investment
company consists exclusively of assets
that the national bank may purchase
and sell for its own account; and

(ii) The bank’s holdings of investment
company shares do not exceed the
limitations in § 1.4(e).

(2) Other issuers. The OCC may
determine that a national bank may
invest in an entity that is exempt from
registration as an investment company
under section 3(c)(1) of the Investment
Company Act of 1940, provided that the
portfolio of the entity consists
exclusively of assets that a national
bank may purchase and sell for its own
account.

(3) Investments made under this
paragraph (h) must comply with § 1.5 of
this part, conform with applicable
published OCC precedent, and must be:

(i) Marketable and investment grade,
or

(ii) Satisfy the requirements of § 1.3(i).

* * * * *

PART 5—RULES, POLICIES, AND
PROCEDURES FOR CORPORATE
ACTIVITIES

m 4. The authority citation for part 5
continues to read as follows:

Authority: 12 U.S.C. 1, et. seq., 12 U.S.C.
93a, 215a—2, 215a-3, 481, and section 5136A
of the Revised Statutes (12 U.S.C. 24a).

m 5. In § 5.39, revise paragraph (g)(3),
add paragraph (g)(4), and revise
paragraph (j)(2) to read as follows:

§5.39 Financial subsidiaries.
* * * * *

(g) * * %

(3) If the national bank is one of the
100 largest insured banks, determined
on the basis of the bank’s consolidated
total assets at the end of the calendar
year, the bank has not fewer than one
issue of outstanding debt that meets
such standards of creditworthiness or
other criteria as the Secretary of the
Treasury and the Federal Reserve Board
may jointly establish pursuant to

Section 5136A of title LXII of the
Revised Statutes (12 U.S.C. 24a).

(4) Paragraph (g)(3) of this section
does not apply if the financial
subsidiary is engaged solely in activities
in an agency capacity.

1) ¥ * %

(2) Eligible debt requirement. A
national bank that does not continue to
meet the qualification requirement set
forth in paragraph (g)(3) of this section,
applicable where the bank’s financial
subsidiary is engaged in activities other
than solely in an agency capacity, may
not directly or through a subsidiary,
purchase or acquire any additional
equity capital of any such financial
subsidiary until the bank meets the
requirement in paragraph (g)(3) of this
section. For purposes of this paragraph
(j)(2), the term “‘equity capital”
includes, in addition to any equity
investment, any debt instrument issued
by the financial subsidiary if the
instrument qualifies as capital of the
subsidiary under Federal or state law,
regulation, or interpretation applicable
to the subsidiary.

* * * * *

PART 16—SECURITIES OFFERING
DISCLOSURE RULES

m 6. The authority citation for part 16
continues to read as follows:

Authority: 12 U.S.C. 1, et. seq., 12 U.S.C.
93a.

m 7.In § 16.2, revise paragraph (g) to
read as follows:

§16.2 Definitions.
* * * * *

(g) Investment grade means the issuer
of a security has an adequate capacity to
meet financial commitments under the
security for the projected life of the asset
or exposure. An issuer has an adequate
capacity to meet financial commitments
if the risk of default by the obligor is low
and the full and timely repayment of

principal and interest is expected.
* * * * *

m 8.In § 16.6, revise paragraph (a)(4) to
read as follows:

§16.6 Sales of nonconvertible debt.
(a] * % %
(4) The debt is investment grade.

* * * * *

PART 28—INTERNATIONAL BANKING
ACTIVITIES

m 9. The authority citation for part 28
continues to read as follows:
Authority: 12 U.S.C. 1 et seq., 24

(Seventh), 93a, 161, 602, 1818, 3101 et seq.,
and 3901 et seq.

m 10. In § 28.15, revise paragraph
(a)(1)(iii) to read as follows:

§28.15 Capital equivalency deposits.

(a) * k% (1] EE

(iii) Certificates of deposit, payable in
the United States, and banker’s
acceptances, provided that, in either
case, the issuer has an adequate capacity
to meet financial commitments for the
projected life of the asset or exposure.
An issuer has an adequate capacity to
meet financial commitments if the risk
of default by the obligor is low and the
full and timely repayment of principal

and interest is expected
* * * * *

PART 160—LENDING AND
INVESTMENT

m 11. The authority citation for part 160
continues to read as follows:

Authority: 12 U.S.C. 1462, 1462a, 1463,
1464, 1467a, 1701j-3, 1828, 3803, 3806,
5412(b)(2)(B); 42 U.S.C. 4106.

m 12.In §160.3, add the definition of
Investment grade in alphabetical order
to read as follows:

§160.3 Definitions.

* * * * *

Investment grade means a security
that meets the creditworthiness
standards described in 12 U.S.C. 1831e.

* * * * *

m 13.In § 160.40, revise paragraphs
(a)(1)(i), (a)(1)(ii), and (a)(2)(ii) as

follows:

§160.40 Commercial paper and corporate
debt securities.
* * * * *

(a) * x % (1] * * %

(i) Investment grade as of the date of
purchase; or

(ii) Guaranteed by a company having
outstanding paper that meets the
standard set forth in paragraph (a)(1)(i)
of this section.

(2) * % %
(ii) Investment grade.
* * * * *

m 14.In § 160.42, revise paragraphs (a)
and (d) to read as follows:

§160.42 State and local government
obligations.

(a) Pursuant to HOLA section
5(c)(1)(H), a Federal savings association
may invest in obligations issued by any
state, territory, possession, or political
subdivision thereof (“governmental
entity”’), subject to appropriate
underwriting and the following
conditions:
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Aggregate limitation

Per-issuer limitation

(1) General obligations ..........ccceceevveriieniecenenn.

(2) Other obligations of a governmental entity (e.g., revenue bonds) if the issuer
has an adequate capacity to meet financial commitments under the security for
the projected life of the asset or exposure. An issuer has an adequate capacity
to meet financial commitments if the risk of default by the obligor is low and the
full and timely repayment of principal and interest is expected.

(3) Obligations of a governmental entity that do not qualify under any other para-

graph but are approved by the OCC.

As approved by the OCC ...

None.
10% of the institution’s total
capital.

10% of the institution’s total
capital.

* * * * *

(d) For all securities, the institution
must consider, as appropriate, the
interest rate, credit, liquidity, price,
transaction, and other risks associated
with the investment activity and
determine that such investment is
appropriate for the institution. The
institution must also determine that the
obligor has adequate resources and
willingness to provide for all required
payments on its obligations in a timely
manner.

m 15.In § 160.93, revise paragraph (d)(5)
introductory text and paragraph (d)(5)(i)
to read as follows:

§160.93 Lending limitations.

* * * * *

(d)* L

(5) Notwithstanding the limit set forth
in paragraphs (c)(1) and (c)(2) of this
section, a savings association may invest
up to 10 percent of unimpaired capital
and unimpaired surplus in the
obligations of one issuer evidenced by:

(i) Commercial paper or corporate
debt securities that are, as of the date of
purchase, investment grade.

* * * * *

m 16.In § 160.121, revise paragraphs
(b)(1) and (2) to read as follows:

§160.121 Investments in state housing
corporations.
* * * * *

(b) L

(1) The obligations are investment
grade; or

(2) The obligations are approved by
the OCC. The aggregate outstanding
direct investment in obligations under
paragraph (b) of this section shall not
exceed the amount of the Federal

savings association’s total capital.
* * * * *

Dated: June 4, 2012.
Thomas J. Curry,
Comptroller of the Currency.
[FR Doc. 2012—-14169 Filed 6-12-12; 8:45 am]|
BILLING CODE 4810-33-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Parts 1 and 160

[Docket ID OCC—-2012-0006]

RIN 1557-AD36

Guidance on Due Diligence
Requirements in Determining Whether
Securities Are Eligible for Investment

AGENCY: Office of the Comptroller of the
Currency, Treasury (OCC).

ACTION: Final guidance.

SUMMARY: On November 29, 2011, the
Office of the Comptroller of the
Currency (OCC) proposed guidance to
assist national banks and Federal
savings associations in meeting due
diligence requirements in assessing
credit risk for portfolio investments.
Today, the OCC is issuing final
guidance that clarifies regulatory
expectations with respect to investment
purchase decisions and ongoing
portfolio due diligence processes.

DATES: This guidance is effective
January 1, 2013.

FOR FURTHER INFORMATION CONTACT:
Kerri Corn, Director for Market Risk, or
Michael Drennan, Senior Advisor,
Credit and Market Risk Division, (202)
874—-4660; or Carl Kaminski, Senior
Attorney, or Kevin Korzeniewski,
Attorney, Legislative and Regulatory
Activities Division, (202) 874—5090; or
Eugene H. Cantor, Counsel, Securities
and Corporate Practices Division, (202)
874-5202, Office of the Comptroller of
the Currency, 250 E Street SW.,
Washington, DC 20219.
SUPPLEMENTARY INFORMATION: Section
939A of the Dodd-Frank Wall Street
Reform and Consumer Protection Act?
requires each Federal agency, within
one year of enactment, to review:

(1) Any regulations that require the use
of an assessment of the creditworthiness
of a security or money market
instrument and (2) any references to or

1Public Law 111-203, 939A (July 21, 2010)
(Dodd-Frank Act).

requirements in those regulations
regarding credit ratings. Section 939A
then requires the Federal agencies to
modify the regulations identified during
the review to substitute any references
to or requirements of reliance on credit
ratings with such standards of
creditworthiness that each agency
determines to be appropriate. The
statute provides that the agencies shall
seek to establish, to the extent feasible,
uniform standards of creditworthiness,
taking into account the entities the
agencies regulate and the purposes for
which those entities would rely on such
standards.

On November 29, 2011 (76 FR 73777),
the OCC issued proposed guidance
together with a notice of proposed
rulemaking (NPRM) to remove
references to credit ratings in the OCC’s
non-capital regulations. In particular,
the OCC proposed to amend the
definition of “investment grade” in 12
CFR part 1 to no longer reference credit
ratings. Instead, “investment grade”
securities would be those where the
issuer has an adequate capacity to meet
the financial commitments under the
security for the projected life of the
investment. An issuer has an adequate
capacity to meet financial commitments
if the risk of default by the obligor is low
and the full and timely repayment of
principal and interest is expected.
Generally, securities with good to very
strong credit quality will meet this
standard. National banks will have to
meet this new standard before
purchasing investment securities. In
addition, national banks and Federal
savings associations should continue to
maintain appropriate ongoing reviews of
their investment portfolios to verify that
their portfolios meet safety and
soundness requirements that are
appropriate for the institution’s risk
profile and for the size and complexity
of their portfolios.

The OCC received 11 comments on
the proposed rules and guidance from
banks, bank trade groups, individuals,
and bank service providers. The
majority of the commenters generally
supported the proposed rules and stated
that the proposal presented a workable
alternative to the use of credit ratings.
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A few commenters raised specific
issues, which are addressed in more
detail in the preamble to the final rules
published in today’s Federal Register.

Text of Final Supervisory Guidance

The text of the final supervisory
guidance on due diligence that national
banks and Federal savings associations
should conduct in assessing credit risk
for portfolio investments as required by
12 CFR part 1 and 12 CFR part 160
(specifically, 12 CFR 1.5 and 12 CFR
160.1(b) and 160.40(c)) follows:

Purpose

The OCC has issued final rules to
revise the definition of “investment
grade,” as that term is used in 12 CFR
parts 1 and 160 in order to comply with
section 939A of the Dodd-Frank Act.
Institutions have until January 1, 2013,
to ensure that existing investments
comply with the revised “investment
grade” standard, as applicable based on
investment type, and safety and
soundness practices described in 12
CFR 1.5 and this guidance. This
implementation period also will provide
management with time to evaluate and
amend existing policies and practices to
ensure new purchases comply with the
final rules and guidance. National banks
and Federal savings associations that
have established due diligence review
processes as described in previous
guidance, and that have not relied
exclusively on external credit ratings,
should not have difficulty establishing
compliance with the new standard.

The OCC is issuing this guidance
(“Guidance”) to clarify steps national
banks ordinarily are expected to take to
demonstrate they have properly verified
their investments meet the newly
established credit quality standards
under 12 CFR Part 1 and steps national
banks and Federal savings associations
are expected to take to demonstrate they
are in compliance with due diligence
requirements when purchasing
investment securities and conducting
ongoing reviews of their investment
portfolios. Federal savings associations
will need to follow FDIC requirements
when that agency promulgates credit
quality standards under 12 U.S.C.
1831e. The standards below describe
how national banks may purchase, sell,
deal in, underwrite, and hold securities
consistent with the authority contained
in 12 U.S.C. 24(Seventh), and how
Federal saving associations may invest
in, sell, or otherwise deal in securities
consistent with the authority contained
in 12 U.S.C. 1464(c). The activities of
national banks and Federal savings
associations also must be consistent
with safe and sound banking practices,

and this Guidance reminds national
banks and Federal savings associations
of the supervisory risk management
expectations associated with
permissible investment portfolio
holdings under Part 1 and Part 160.

Background

Parts 1 and 160 provide standards for
determining whether securities have
appropriate credit quality and
marketability characteristics to be
purchased and held by national banks
or Federal savings associations. These
requirements also establish limits on the
amount of investment securities an
institution may hold for its own
account. As defined in 12 CFR Part 1,
an “investment security’”” must be
“investment grade.” For the purpose of
Part 1, “investment grade” securities are
those where the issuer has an adequate
capacity to meet the financial
commitments under the security for the
projected life of the investment. An
issuer has an adequate capacity to meet
financial commitments if the risk of
default by the obligor is low and the full
and timely repayment of principal and
interest is expected. Generally,
securities with good to very strong
credit quality will meet this standard. In
the case of a structured security (that is,
a security that relies primarily on the
cash flows and performance of
underlying collateral for repayment,
rather than the credit of the entity that
is the issuer), the determination that full
and timely repayment of principal and
interest is expected may be influenced
more by the quality of the underlying
collateral, the cash flow rules, and the
structure of the security itself than by
the condition of the issuer.

National banks and Federal savings
associations must be able to
demonstrate that their investment
securities meet applicable credit quality
standards. This Guidance provides
criteria that national banks can use in
meeting Part 1 credit quality standards
and that national banks and Federal
savings associations can use in meeting
due diligence requirements.

Determining Whether Securities Are
Permissible Prior to Purchase

The OCC’s elimination of references
to credit ratings in its regulations, in
accordance with the Dodd-Frank Act,
does not substantively change the
standards institutions should use when
deciding whether securities are eligible
for purchase under Part 1. The OCC’s
investment securities regulations
generally require a national bank or
Federal savings association to determine
whether or not a security is “investment
grade” in order to determine whether

purchasing the security is permissible.
Investments are considered “investment
grade” if they meet the regulatory
standard for credit quality. To meet this
standard, a national bank must be able
to determine that the security has

(1) low risk of default by the obligor,
and (2) the full and timely repayment of
principal and interest is expected over
the expected life of the investment.2 A
Federal savings association must meet
the same standard when purchasing
certain municipal revenue bonds
pursuant to 12 CFR 160.24 and must
meet the standards in 12 U.S.C. 1831e
when purchasing corporate debt
securities.

For national banks, Type I securities,
as defined in Part 1, generally are
government obligations and are not
subject to investment grade criteria for
determining eligibility to purchase.
Typical Type I obligations include U.S.
Treasuries, agencies, municipal
government general obligations, and for
well-capitalized institutions, municipal
revenue bonds. While Type I obligations
do not have to meet the investment
grade criteria to be eligible for purchase,
all investment activities should comply
with safe and sound banking practices
as stated in 12 CFR 1.5 and in previous
regulatory guidance. Under OCC rules,
Treasury and agency obligations do not
require individual credit analysis, but
bank management should consider how
those securities fit into the overall
purpose, plans, and risk and
concentration limitations of the
investment policies established by the
board of directors. Municipal bonds
should be subject to an initial credit
assessment and then ongoing review
consistent with the risk characteristics
of the bonds and the overall risk of the
portfolio.

Financial institutions should be well
acquainted with fundamental credit
analysis as this is central to a well-
managed loan portfolio. The foundation
of a fundamental credit analysis—
character, capacity, collateral, and
covenants—applies to investment
securities just as it does to the loan
portfolio. Accordingly, the OCC expects
national banks and Federal savings

2Federal savings associations may invest in and
hold investment securities under section 5(c) of the
Home Owners’ Loan Act (HOLA), to the extent
specified in regulations of the OCC. While OCC
regulations imposing investment limitations
generally apply to Federal savings associations, the
Federal Deposit Insurance Act (FDIA), 12 U.S.C.
1831e(d)(1) also applies. Under this provision,
savings associations currently are prohibited from
investing in corporate debt securities unless they
are rated “investment grade.” However, the Dodd-
Frank Act provides that on July 21, 2012, this
statutory requirement will be replaced by standards
of creditworthiness established by the FDIC. Pub. L.
111-203, Section 939(a)(2) (July 21, 2010).
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associations to conduct an appropriate
level of due diligence to understand the
inherent risks and determine that a
security is a permissible investment.
The extent of the due diligence should
be sufficient to support the institution’s
conclusion that a security meets the
investment grade standards. This may
include consideration of internal
analyses, third party research and
analytics including external credit
ratings, internal risk ratings, default
statistics, and other sources of
information as appropriate for the
particular security. Some institutions
may have the resources to do most or all
of the analytical work internally. Some,
however, may choose to rely on third
parties for much of the analytical work.
While analytical support may be
delegated to third parties, management
may not delegate its responsibility for
decision-making and should ensure that
prospective third parties are
independent, reliable, and qualified.

The board of directors should oversee
management to assure that an
appropriate decision-making process is
in place.

The depth of the due diligence should
be a function of the security’s credit
quality, the complexity of the structure,
and the size of the investment. The
more complex a security’s structure, the
more credit-related due diligence an
institution should perform, even when
the credit quality is perceived to be very
high. Management should ensure it
understands the security’s structure and
how the security may perform in
different default environments, and
should be particularly diligent when
purchasing structured securities.? The
OCC expects national banks and Federal
savings associations to consider a
variety of factors relevant to the
particular security when determining
whether a security is a permissible and
sound investment. The range and type
of specific factors an institution should

consider will vary depending on the
particular type and nature of the
securities. As a general matter, a
national bank or Federal savings
association will have a greater burden to
support its determination if one factor is
contradicted by a finding under another
factor.

The following matrix provides
examples of factors for national banks
and Federal savings associations to
consider as part of a robust credit risk
assessment framework for designated
types of instruments. The types of
securities included in the matrix require
a credit-focused pre-purchase analysis
to meet the investment grade standard
or safety and soundness standards.
Again, the matrix is provided as a guide
to better inform the credit risk
assessment process. Individual
purchases may require more or less
analysis dependent on the security’s
risk characteristics, as previously
described.

Key factors

Corporate
bonds

Municipal
government
general
obligations

Structured
securities

Revenue
bonds

Confirm spread to U.S. Treasuries is consistent with bonds of similar credit
quality
Confirm risk of default is low and consistent with bonds of similar credit
quality
Confirm capacity to pay and assess operating and financial performance
levels and trends through internal credit analysis and/or other third party
analytics, as appropriate for the particular security ...........cccoeviiiiiniennn.
Evaluate the soundness of a municipal’s budgetary position and stability of
its tax revenues. Consider debt profile and level of unfunded liabilities, di-
versity of revenue sources, taxing authority, and management experience
Understand local demographics/economics. Consider unemployment data,
local employers, income indices, and home values
Assess the source and strength of revenue structure for municipal authori-
ties. Consider obligor’s financial condition and reserve levels, annual debt
service and debt coverage ratio, credit enhancement, legal covenants,
and Nature Of PrOJECT ......c.eiiiiiiiiiie s
Understand the class or tranche and its relative position in the securitization
structure
Assess the position in the cash flow waterfall ..............c.cccoiiiiiins
Understand loss allocation rules, specific definition of default, the potential
impact of performance and market value triggers, and support provided
by credit and/or liquidity enhancements
Evaluate and understand the quality of the underwriting of the underlying
collateral as well as any risk concentrations
Determine whether current underwriting is consistent with the original un-
derwriting underlying the historical performance of the collateral and con-
sider the affect of any changes
Assess the structural subordination and determine if adequate given current
underwriting standards ...
Analyze and understand the impact of collateral deterioration on tranche
performance and potential credit losses under adverse economic condi-
HONS e

X

X

3For example, a national bank or Federal savings
association should be able to demonstrate an

understanding of the effects on cash flows of a

structured security assuming varying default levels
in the underlying assets.



35262

Federal Register/Vol. 77, No. 114/ Wednesday, June 13, 2012/Rules and Regulations

Additional Guidance on Structured
Securities Analysis

The creditworthiness assessment for
an investment security that relies on the
cash flows and collateral of the
underlying assets for repayment (i.e., a
structured security) is inherently
different from a security that relies on
the financial capacity of the issuer for
repayment. Therefore, a financial
institution should demonstrate an
understanding of the features of a
structured security that would
materially affect its performance and
that its risk of loss is low even under
adverse economic conditions.
Management’s assessment of key factors,
such as those provided in this guidance,
will be considered a critical component
of any structured security evaluation.
Existing OCC guidance, including OCC
Bulletin 2002-19, “Supplemental
Guidance, Unsafe and Unsound
Investment Portfolio Practices,” states
that it is unsafe and unsound to
purchase a complex high-yield security
without an understanding of the
security’s structure and performing a
scenario analysis that evaluates how the
security will perform in different default
environments. Policies that specifically
permit this type of investment should
establish appropriate limits, and pre-
purchase due diligence processes
should consider the impact of such
purchases on capital and earnings under
a variety of possible scenarios. The OCC
expects institutions to understand the
effect economic stresses may have on an
investment’s cash flows. Various factors
can be used to define the stress
scenarios. For example, an institution
could evaluate the potential impact of
changes in economic growth, stock
market movements, unemployment, and
home values on default and recovery
rates. Some institutions have the
resources to perform this type of
analytical work internally. Generally,
analyses of the application of various
stress scenarios to a structured
security’s cash flow are widely available
from third parties. Many of these
analyses evaluate the performance of the
security in a base case and a moderate
and severe stress case environment.
Even under severe stress conditions, the
stress scenario analysis should
determine that the risk of loss is low
and full and timely repayment of
principal and interest is expected.

Maintaining an Appropriate and
Effective Portfolio Risk Management
Framework

The OCC has had a long-standing
expectation that national banks
implement a risk management process

to ensure credit risk, including credit
risk in the investment portfolio, is
effectively identified, measured,
monitored, and controlled. The 1998
Interagency Supervisory Policy
Statement on Investment Securities and
End-User Derivatives Activities (Policy
Statement) contains risk management
standards for the investment activities
of banks and savings associations.* The
Policy Statement emphasizes the
importance of establishing and
maintaining risk processes to manage
the market, credit, liquidity, legal,
operational, and other risks of
investment securities. Other previously
issued guidance that supplements OCC
investment standards are OCC 2009-15,
“Risk Management and Lessons
Learned”” (which highlights lessons
learned during the market disruption
and re-emphasizes the key principles
discussed in previously issued OCC
guidance on portfolio risk management);
OCC 2004-25, “Uniform Agreement on
the Classification of Securities” (which
describes the importance of
management’s credit risk analysis and
its use in examiner decisions
concerning investment security risk
ratings and classifications); and OCC
2002-19, “Supplemental Guidance,
Unsafe and Unsound Investment
Portfolio Practices” (which alerts banks
to the potential risk to future earnings
and capital from poor investment
decisions made during periods of low
levels of interest rates and emphasizes
the importance of maintaining prudent
credit, interest rate, and liquidity risk
management practices to control risk in
the investment portfolio).5

National banks and Federal savings
associations must have in place an
appropriate risk management framework
for the level of risk in their investment
portfolios. Failure to maintain an
adequate investment portfolio risk
management process, which includes
understanding key portfolio risks, is
considered an unsafe and unsound
practice.

Having a strong and robust risk
management framework appropriate for
the level of risk in an institution’s
investment portfolio is particularly
critical for managing portfolio credit
risk. A key role for management in the
oversight process is to translate the

40On April 23, 1998, the FRB, FDIC, NCUA, OCC,
and OTS issued the “Supervisory Policy Statement
on Investment Securities and End-User Derivatives
Activities.” As issued by the OTS, the Policy
Statement applied to both state and Federal savings
associations.

5 Similar requirements also apply to Federal
savings associations as set forth in OTS
Examination Handbook Section 540, Investment
Securities (January 2010).

board of directors’ tolerance for risk into
a set of internal operating policies and
procedures that govern the institution’s
investment activities. Policies should be
consistent with the organization’s
broader business strategies, capital
adequacy, technical expertise, and risk
tolerance. Institutions should ensure
that they identify and measure the risks
associated with individual transactions
prior to acquisition and periodically
after purchase. This can be done at the
institutional, portfolio, or individual
instrument level. Investment policies
also should provide credit risk
concentration limits. Such limits may
apply to concentrations relating to a
single or related issuer, a geographical
area, and obligations with similar
characteristics. Safety and soundness
principles warrant effective
concentration risk management
programs to ensure that credit exposures
do not reach an excessive level.

The aforementioned risk management
policies, principles, and due diligence
processes should be commensurate with
the complexity of the investment
portfolio and the materiality of the
portfolio to the financial performance
and capital position of the institution.
Investment review processes, following
the pre-purchase analysis, may vary
from institution to institution based on
the individual characteristics of the
portfolio, the nature and level of risk
involved, and how that risk fits into the
overall risk profile and operation of the
institution. Investment portfolio reviews
may be risk-based and focus on material
positions or specific groups of
investments or stratifications to enable
analysis and review of similar risk
positions.

As with pre-purchase analytics, some
institutions may have the resources
necessary to do most or all of their
portfolio reviews internally. However,
some may choose to rely on third parties
for much of the analytical work. Third
party vendors offer risk analysis and
data benchmarks that could be
periodically reviewed against existing
portfolio holdings to assess credit
quality changes over time. Holdings
where current financial information or
other key analytical data is unavailable
should warrant more frequent analysis.
High quality investments generally will
not require the same level of review as
investments further down the credit
quality spectrum. However, any
material positions or concentrations
should be identified and assessed in
more depth and more frequently, and
any system should ensure an accurate
and timely risk assessment and
reporting process that informs the board
of material changes to the risk profile
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and prompts action when needed.
National banks and Federal savings
associations should have investment
portfolio review processes that
effectively assess and manage the risks
in the portfolio and ensure compliance
with policies and risk limits.
Institutions should reference existing
regulatory guidance for additional
supervisory expectations for investment
portfolio risk management practices.
Dated: June 4, 2012.
Thomas J. Curry,
Comptroller of the Currency.
[FR Doc. 2012-14168 Filed 6—-12-12; 8:45 am]
BILLING CODE 4810-33-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 275
[Release No. IA-3418; File No. S7-18-09]
RIN 3235-AK39

Political Contributions by Certain
Investment Advisers: Ban on Third-
Party Solicitation; Extension of
Compliance Date

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule; extension of
compliance date.

SUMMARY: The Securities and Exchange
Commission (‘“Commission’ or “SEC”)
is extending the date by which advisers
must comply with the ban on third-
party solicitation in rule 206(4)-5 under
the Investment Advisers Act of 1940,
the “pay to play” rule. The Commission
is extending the compliance date in
order to ensure an orderly transition for
advisers and third-party solicitors as
well as to provide additional time for
them to adjust compliance policies and
procedures after the transition.

DATES: Effective date: The effective date
for this release is June 11, 2012. The
effective date for the ban on third-party
solicitation under rule 206(4)-5 of the
Investment Advisers Act of 1940
remains September 13, 2010.
COMPLIANCE DATE: The compliance date
for the ban on third-party solicitation is
extended until nine months after the
compliance date of a final rule adopted
by the Commission by which municipal
advisor firms must register under the
Securities Exchange Act of 1934. Once
such final rule is adopted, we will issue
the new compliance date for the ban on
third-party solicitation in a notice in the
Federal Register.

FOR FURTHER INFORMATION CONTACT:
Vanessa M. Meeks, Attorney-Adviser, or

Melissa A. Roverts, Branch Chief, at
(202) 551-6787 or IArules@sec.gov,
Office of Investment Adviser
Regulation, Division of Investment
Management, U.S. Securities and
Exchange Commission, 100 F Street NE.,
Washington, DC 20549-8549.
SUPPLEMENTARY INFORMATION: On ]uly 1,
2010, the Commission adopted rule
206(4)-5 [17 CFR 275.206(4)-5] (the
“Pay to Play Rule”’) under the
Investment Advisers Act of 1940 [15
USC 80b] (““Advisers Act”) to prohibit
an investment adviser from providing
advisory services for compensation to a
government client for two years after the
adviser or certain of its executives or
employees (‘“‘covered associates’’) make
a contribution to certain elected officials
or candidates.? As adopted, rule 206(4)—
5 also prohibited an adviser and its
covered associates from providing or
agreeing to provide, directly or
indirectly, payment to any third-party
for a solicitation of advisory business
from any government entity on behalf of
such adviser, unless such third-party
was an SEC-registered investment
adviser or a registered broker or dealer
subject to pay to play restrictions
adopted by a registered national
securities association (the “third-party
solicitor ban’’).2 Rule 206(4)-5 became
effective on September 13, 2010, and, as
adopted, the third-party solicitor ban’s
compliance date was September 13,
2011. This compliance date was
intended to provide advisers and third-
party solicitors with sufficient time to
conform their business practices to the
rule, and to revise their compliance
policies and procedures to prevent a
violation. In addition, the transition
period was intended to provide an
opportunity for a registered national
securities association to adopt a pay to
play rule and for the Commission to
assess whether that rule met the
requirements of rule 206(4)—
5(f)(9)(ii)(B).3 It was our understanding

1 Political Contributions by Certain Investment
Advisers, Investment Advisers Act Rel. No. 3043
(July 1, 2010) [75 FR 41018 (July 14, 2010)] (“Pay
to Play Release”).

2 See id. at Section I1.B.2.(b). The Commission
must find, by order, that those restrictions: (i)
Impose substantially equivalent or more stringent
restrictions on broker-dealers than the Pay to Play
Rule imposes on investment advisers; and (ii) are
consistent with the objectives of the Pay to Play
Rule.

3 See note 2. While rule 206(4)-5 applies to any
registered national securities association, the
Financial Industry Regulatory Authority, or FINRA,
is currently the only registered national securities
association under section 19(a) of the Securities
Exchange Act of 1934 [15 U.S.C. 78s(b)]. As such,
for convenience, we will refer directly to FINRA in
this Release when describing the exception for
certain broker-dealers from the third-party solicitor
ban.

at the time, and it still is, that FINRA

is planning to propose a rule that would
meet those requirements, but we also
suggested that we may need to take
further action to ensure an orderly
transition.*

Not long after the Pay to Play Rule
was adopted, Congress created a new
category of Commission registrants
called “municipal advisors” in the
Dodd-Frank Act. The statutory
definition of municipal advisor includes
persons that undertake ‘“‘a solicitation of
a municipal entity.” 3 These solicitors
would be registered with us and also
subject to regulation by the Municipal
Securities Rulemaking Board (“MSRB”).
In September 2010, we adopted an
interim final rule establishing a
temporary means for municipal advisors
to satisfy the registration requirement.®
In December 2010, we proposed
permanent rules and forms that would
interpret the term “municipal advisor”
and create a new process by which
municipal advisors must register with
the SEC.7 On January 14, 2011, the
MSRB requested comment on a draft
proposal to establish a number of rules
applicable to municipal advisors,
including a pay to play rule.? In
December 2011, we extended the
expiration date of the interim final rule
to September 30, 2012.9

With the understanding that
municipal advisors would be subject to
permanent registration requirements
with the Commission and could be
subject to an MSRB pay to play rule, on
June 22, 2011, we amended the Pay to
Play Rule to add municipal advisors to
the categories of registered entities—
referred to as “regulated persons”—
excepted from the rule’s third-party
solicitor ban.1° For a municipal advisor
to qualify as a “‘regulated person,” it
must be registered with us as such and
subject to a pay to play rule adopted by
the MSRB. In addition, the Commission

4 See id. at Section IIL.B.

5 See Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, 124
Stat. 1376 (2010) at section 975.

6 The Dodd-Frank Act required municipal
advisors to be registered with the Commission by
October 2010. See section 975 of the Dodd-Frank
Act.

7 See Registration of Municipal Advisors,
Exchange Act Release No. 63576 (Dec. 20, 2010) [76
FR 824, (Jan. 6, 2011)].

8 See MSRB, Request for Comment on Pay to Play
Rule for Municipal Advisors, MSRB Notice 2011—
04 (Jan. 14, 2011) available at http://www.msrb.org/
Rules-and-Interpretations/Regulatory-Notices/2011/
2011-04.aspx?n=1.

9 Extension of Temporary Registration of
Municipal Advisors, Exchange Act Release No.
66020 (Dec. 21, 2011) [76 FR 80733 (Dec. 27, 2011)].

10 Rules Implementing Amendments to the
Investment Advisers Act of 1940, Investment
Advisers Act Rel. No. 3221 (June 22, 2011) [76 FR
42950 (July 19, 2011)] (“Implementing Release”).


http://www.msrb.org/Rules-and-Interpretations/Regulatory-Notices/2011/2011-04.aspx?n=1
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must find, by order, that the MSRB rule:
(i) Imposes substantially equivalent or
more stringent restrictions on municipal
advisors than the Pay to Play Rule
imposes on investment advisers; and (ii)
is consistent with the objectives of the
Advisers Act Pay to Play Rule. The
Commission also extended the date by
which advisers must comply with the
ban on third-party solicitation from
September 13, 2011 to June 13, 2012
due to the expansion of the definition of
“regulated persons.” The extension was
intended, again, to provide sufficient
time for an orderly transition.11

Soon thereafter, on August 19, 2011,
the MSRB filed a proposal with the
Commission that included a new pay to
play rule regarding the solicitation
activities of municipal advisors and
amendments to several existing MSRB
rules related to pay to play practices.12
On September 9, 2011, the MSRB
withdrew the proposals, stating that it
intends to resubmit them upon our
adoption of a permanent definition of
the term “municipal advisor.” 13

In order to ensure an orderly
transition for advisers and third-party
solicitors as well as to provide
additional time for them to adjust
compliance policies and procedures
after the transition, we believe that an
extension of the compliance date for the
Pay to Play Rule’s third-party solicitor
ban is appropriate until nine months
after the compliance date of a final rule
adopted by the Commission by which
municipal advisor firms must register
under the Securities Exchange Act of
1934. Final rules as to who must register
as a municipal advisor, and the process
for doing so, will provide clarity to
persons who may qualify as municipal
advisors, and the investment advisers
who may hire them, as to status and
registration obligations under these
future Commission rules. The new
compliance date will also allow all
solicitors to assess compliance

11 See id. at section ILD.1.

12 See Self-Regulatory Organizations; Municipal
Securities Rulemaking Board; Notice of Filing of
Proposed New Rule G—42, on Political Contributions
and Prohibitions on Municipal Advisory Activities;
Proposed Amendments to Rules G-8, on Books and
Records, G-9, on Preservation of Records, and G-
37, on Political Contributions and Prohibitions on
Municipal Securities Business; Proposed Form G-
37/G-42 and Form G-37x/G-42x; and a Proposed
Restatement of a Rule G-37 Interpretive Notice,
Exchange Act Release No. 65255 (Sept. 2, 2011) [76
FR 55976 (Sept. 9, 2011)]; MSRB, MSRB Files Pay
to Play Rule for Municipal Advisors and Changes
to Dealer Pay to Play Rule, MSRB Notice 2011-46
(Aug. 19, 2011) available at http://www.msrb.org/
Rules-and-Interpretations/Regulatory-Notices/2011/
2011-46.aspx. The proposal consisted of (i)
proposed MSRB Rule G—42 (on political
contributions and prohibitions on municipal
advisory activities); (ii) proposed amendments that

obligations with pay to play rules that
may be adopted by FINRA or the MSRB.
The Commission finds that, for good
cause and the reasons cited above,
notice and solicitation of comment
regarding the extension of the
compliance date for the ban on third-
party solicitation under rule 206(4)-5
are impracticable, unnecessary, or
contrary to the public interest.14 In this
regard, the Commission also notes that
investment advisers need to be informed
as soon as possible of the extension in
order to plan and adjust their
implementation process accordingly.
By the Commission.
Dated: June 8, 2012.
Kevin M. O’Neill,
Deputy Secretary.
[FR Doc. 201214440 Filed 6-11-12; 8:45 am]
BILLING CODE 8011-01-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 404
[Docket No. SSA-2012-0024]
RIN 0960-AH49

Extension of Expiration Dates for
Several Body System Listings

AGENCY: Social Security Administration.
ACTION: Final rule.

SUMMARY: We are extending the
expiration dates of the following body
systems in the Listing of Impairments
(listings) in our regulations: Growth
Impairment, Musculoskeletal System,
Respiratory System, Cardiovascular
System, Digestive System,
Hematological Disorders, Skin
Disorders, Neurological, and Mental
Disorders. We are making no other
revisions to these body system listings
in this final rule. This extension will
ensure that we continue to have the
criteria we need to evaluate

would make conforming changes to MSRB Rules G—
8 (on books and records), G-9 (on preservation of
records), and G-37 (on political contributions and
prohibitions on municipal securities business); (iii)
proposed Form G-37/G—42 and Form G-37x/G—42x;
and (iv) a proposed restatement of a Rule G-37
interpretive notice issued by the MSRB in 1997.

13 See MSRB, MSRB Withdraws Pending
Municipal Advisor Rule Proposals, MSRB Notice
2011-51 (Sept. 12, 2011) available at http://www.
msrb.org/Rules-and-Interpretations/Regulatory-
Notices/2011/2011-51.aspx.

14 See Section 553(b)(3)(B) of the Administrative
Procedure Act (5 U.S.C. 553(b)(3)(B)) (“APA”) (an
agency may dispense with prior notice and
comment when it finds, for good cause, that notice
and comment are “‘impracticable, unnecessary, or
contrary to the public interest”). This finding also
satisfies the requirements of 5 U.S.C. 808(2),
allowing the rules to become effective
notwithstanding the requirement of 5 U.S.C. 801 (if

impairments in the affected body
systems at step three of the sequential
evaluation processes for initial claims
and continuing disability reviews.

DATES: This final rule is effective on
June 13, 2012.

FOR FURTHER INFORMATION CONTACT:
Cheryl Williams, Director, Office of
Medical Listings Improvement, 6401
Security Boulevard, Baltimore, MD
21235-6401, (410) 965-1020. For
information on eligibility or filing for
benefits, call our national toll-free
number, 1-800-772-1213, or TTY 1-
800-325—0778, or visit our Internet site,
Social Security Online, at http://
www.soclalsecurity.gov.

SUPPLEMENTARY INFORMATION:
Background

We use the listings in appendix 1 to
subpart P of part 404 of 20 CFR at the
third step of the sequential evaluation
process to evaluate claims filed by
adults and children for benefits based
on disability under the title II and title
XVI programs.* 20 CFR 404.1520(d),
416.920(d). The listings are in two parts:
Part A (adults) and Part B (children). If
you are age 18 or over, we apply the
listings in part A when we assess your
claim. If you are under age 18, we first
use the criteria in part B of the listings.
If the criteria in part B do not apply, we
may use the criteria in part A when
those criteria give appropriate
consideration to the effects of the
impairment(s) in children. 20 CFR
404.1525(b), 416.925(b).

Explanation of Changes

In this final rule, we are extending the
dates on which the listings for nine
body systems will no longer be effective.
The current expiration dates for these
listing are provided in the following
chart:

a federal agency finds that notice and public
comment are “impractical, unnecessary or contrary
to the public interest,” a rule “shall take effect at
such time as the federal agency promulgating the
rule determines”). Also, because the Regulatory
Flexibility Act (5 U.S.C. 601—612) only requires
agencies to prepare analyses when the APA requires
general notice of rulemaking, that Act does not
apply to the actions that we are taking in this
release. The change to the compliance date is
effective upon publication in the Federal Register.
This date is less than 30 days after publication in
the Federal Register, in accordance with the APA,
which allows effectiveness in less than 30 days after
publication for “a substantive rule which grants or
recognizes an exemption or relieves a restriction.”
See 5 U.S.C. 553(d)(1).

1 We also use the listings in the sequential
evaluation processes we use to determine whether
a beneficiary’s disability continues. See 20 CFR
404.1594, 416.994, and 416.994a .
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Date no longer effective unless
Listing extended or revised and promul-
gated again
Growth IMpairmMent 100.00 ........ccuiiieiiiieieeie et e s b e e e e eb e e e e s b e e e e s re e e e sre e e e are e e e nne e e e nre e erenn July 1, 2014.
Musculoskeletal System 1.00 and 101.00 July 1, 2014.
Respiratory System 3.00 and 103.00 .......... April 1, 2014.
Cardiovascular System 4.00 and 104.00 October 1, 2014.
Digestive System 5.00 and 105.00 .......cccirieiuiriiieeieeeese et e st e sr e sre e sre e e e sr e e e e e re e e sre e e renan e re e nrenae April 1, 2014.
Hematological Disorders 7.00 and 107.00 January 2, 2014.
Skin Disorders 8.00 and 108.00 .............. April 1, 2014.
Neurological 11.00 @Nd TT1.00 .....eiiiiiiiiiii ettt e b e he e e b e sae e et e e s bt e sb e e ssbeenneesneenbneanne April 1, 2014.
Mental Disorders 12.00 @nd 112.00 ........cooiiiiiiiiiiiiie e e January 2, 2014.

We continue to revise and update the
listings on a regular basis.2 We intend to
update the nine listings affected by this
rule as quickly as possible, but may not
be able to publish final rules revising
these listings by the current expiration
dates. Therefore, we are extending the
expiration dates as listed above.

Regulatory Procedures
Justification for Final Rule

We follow the Administrative
Procedure Act (APA) rulemaking
procedures specified in 5 U.S.C. 553 in
promulgating regulations. Section
702(a)(5) of the Social Security Act, 42
U.S.C. 902(a)(5). Generally, the APA
requires that an agency provide prior
notice and opportunity for public
comment before issuing a final
regulation. The APA provides
exceptions to the notice-and-comment
requirements when an agency finds
there is good cause for dispensing with
such procedures because they are
impracticable, unnecessary, or contrary
to the public interest.

We determined that good cause exists
for dispensing with the notice and
public comment procedures. 5 U.S.C.
553(b)(B). This final rule only extends
the date on which several body system
listings will no longer be effective. It
makes no substantive changes to our
rules. Our current regulations 3 provide
that we may extend the expiration dates,
or revise and promulgate the body
system listings again. Therefore, we
have determined that opportunity for
prior comment is unnecessary, and we
are issuing this regulation as a final rule.

In addition, for the reasons cited
above, we find good cause for
dispensing with the 30-day delay in the
effective date of this final rule. 5 U.S.C.
553(d)(3). We are not making any

2 Since we last extended the expiration date of
some of the listings in June 2010 (75 FR 33166
(2010)), we have published final rules revising the
endocrine body system (76 FR 19692 (2011)) ; and
proposed rules for the multiple body system (76 FR
66006 (2011)) and the vision listings in the special
senses and speech body system (77 FR 7549 (2012)).

3 See the first sentence of appendix 1 to subpart
P of part 404 of 20 CFR.

substantive changes in these body
system listings. Without an extension of
the expiration dates for these listings,
we will not have the criteria we need to
assess medical impairments in these
body systems at step three of the
sequential evaluation processes. We
therefore find it is in the public interest
to make this final rule effective on the
publication date.

Executive Order 12866, as
Supplemented by Executive Order
13563

We consulted with the Office of
Management and Budget (OMB) and
determined that this final rule does not
meet the requirements for a significant
regulatory action under Executive Order
12866, as supplemented by Executive
Order 13563. Therefore, OMB did not
review it. We also determined that this
final rule meets the plain language
requirement of Executive Order 12866.

Regulatory Flexibility Act

We certify that this final rule does not
have a significant economic impact on
a substantial number of small entities
because it affects only individuals.
Therefore, a regulatory flexibility
analysis is not required under the
Regulatory Flexibility Act, as amended.

Paperwork Reduction Act

This rule does not create any new or
affect any existing collections, and
therefore does not require OMB
approval under the Paperwork
Reduction Act.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security—
Disability Insurance; 96.002, Social
Security—Retirement Insurance; 96.004,
Social Security—Survivors Insurance;
96.006, Supplemental Security Income)

List of Subjects in 20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-Age, Survivors and Disability

Insurance, Reporting and recordkeeping
requirements, Social Security.

Michael J. Astrue,
Commissioner of Social Security.

For the reasons set out in the
preamble, we are amending appendix 1
to subpart P of part 404 of chapter III of
title 20 of the Code of Federal
Regulations as set forth below.

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950- )

Subpart P—[Amended]

m 1. The authority citation for subpart P
of part 404 continues to read as follows:

Authority: Secs. 202, 205(a)—(b) and (d)-
(h), 216(i), 221(a), (i), and (j), 222(c), 223,
225, and 702(a)(5) of the Social Security Act
(42 U.S.C. 402, 405(a)—(b) and (d)—(h), 416(1),
421(a), (i), and (j), 422(c), 423, 425, and
902(a)(5)); sec. 211(b), Pub. L. 104-193, 110
Stat. 2105, 2189; sec. 202, Pub. L. 108-203,
118 Stat. 509 (42 U.S.C. 902 note).

m 2. Amend appendix 1 to subpart P of
part 404 by revising items 1, 2, 4, 5, 6,
8,9, 12, and 13 of the introductory text
before Part A to read as follows:

Appendix 1 to Subpart P of Part 404—
Listing of Impairments

* * * * *

1. Growth Impairment (100.00): July 1,
2014.

2. Musculoskeletal System (1.00 and
101.00): July 1, 2014.

* * * * *

4. Respiratory System (3.00 and 103.00):
April 1, 2014.

5. Cardiovascular System (4.00 and
104.00): October 1, 2014.

6. Digestive System (5.00 and 105.00):
April 1, 2014.

* * * * *

8. Hematological Disorders (7.00 and
107.00): January 2, 2014.

9. Skin Disorders (8.00 and 108.00): April
1, 2014.

* * * * *

12. Neurological (11.00 and 111.00): April
1, 2014.
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13. Mental Disorders (12.00 and 112.00):
January 2, 2014.

* * * * *

[FR Doc. 2012-14407 Filed 6-12—12; 8:45 am]|
BILLING CODE 4191-02-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG-2012-0169]

RIN 1625-AA08

Special Local Regulation for Marine
Events, Chesapeake Bay Workboat

Race, Back River, Messick Point;
Poquoson, VA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard will
establish a special local regulation
during the Chesapeake Bay Workboat
Race, a series of boat races to be held on
the waters of Back River, Poquoson,
Virginia. Because this event will consist
of approximately 75 powerboats
conducting high-speed competitive
races on the waters of Back River, this
regulation is necessary to provide for
the safety of life on navigable waters
during the event. This action is
intended to restrict vessel traffic in
portions of the Back River, Messick
Point, Poquoson, Virginia during the
event.

DATES: This rule is effective from 11
a.m. until 5 p.m. on June 24, 2012, with
a rain date of July 8, 2012 from 11 a.m.
until 5 p.m.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-0169]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LCDR Hector Cintron, Waterways
Management Division Chief, Sector
Hampton Roads, Coast Guard; telephone
757—668-5581, email

Hector.L.Cintron@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—9826.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On April 2, 2012, we published a
notice of proposed rulemaking (NPRM)
entitled Special Local Regulation for
Marine Events, Chesapeake Bay
Workboat Race, Back River, Messick
Point, Poquoson, Virginia in the Federal
Register (76 FR 093). We received 02
comments on the proposed rule. No
public meeting was requested, and none
was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Due to the need for immediate
action, the restriction of vessel traffic is
necessary to protect life, property and
the environment during the workboat
race event; therefore, a 30-day notice is
impracticable. Delaying the effective
date would be contrary to the safety
zone’s intended objectives of protecting
persons and vessels involved in the
event, and enhancing public and
maritime safety.

Background and Purpose

On June 24, 2012, the Chesapeake Bay
Workboat Race Committee will sponsor
the “2012 Chesapeake Bay Workboat
Races” on the waters of Back River. The
event will consist of approximately 75
powerboats conducting high-speed
competitive races on the waters of Back
River, Messick Point, Poquoson, VA. A
fleet of spectator vessels is expected to
gather near the event site to view the
competition. To provide for the safety of
participants, spectators, support and
transiting vessels, the Coast Guard will
temporarily restrict vessel traffic in the
event area during the races to provide
for the safety of participants, spectators
and other transiting vessels.

Discussion of Comments and Changes

The Coast Guard did receive 02
comment in response to the notice of
proposed rulemaking (NPRM) published
in the Federal Register. No public
meeting was requested and none was
held. What follows is a review of, and
the Coast Guard’s response to, the issue
that was presented by the commenter
concerning the proposed regulations.

The commenter, Annette D. Firth of
Chesapeake Boat Workboat Race
Committee, who is the event organizer,
stated that they the committee would
like to add a rain date to the regulation
to provide for inclement weather. Rain

date was added for July 8, 2012. A
second comment was unrelated to
regulation. Accordingly, the Coast
Guard is establishing a special local
regulation on specified waters on the
Back River, Poquoson, Virginia and we
feel that adding a rain date to the
effective period described in the
proposed rule as suggested by the
commenter will not adversely affect
waterway users in this portion of the
Back River on July 8, 2012.

Discussion of the Final Rule

The Coast Guard is establishing a
temporary special local regulation on
specified waters of the Back River,
Messick Point in Poquoson, Virginia.
The regulated area will be established in
the interest of public safety during the
“Chesapeake Bay Workboat Race”, and
will be enforced from 11 a.m. to 5 p.m.
on June 24, 2012, with a rain date of
July 8, 2012 from 11 a.m. until 5 p.m.
The Coast Guard, at its discretion, when
practical, will allow the passage of
vessels when races are not taking place.
Except for participants and vessels
authorized by the Captain of the Port or
his Representative, no person or vessel
may enter or remain in the regulated
area.

This regulation will establish an
enforcement location to include all
waters of the Back River, Poquoson,
Virginia, bounded to the north by a line
drawn along latitude 37°06’30” N,
bounded to the south by a line drawn
along latitude 37°16’15” N, bounded to
the east by a line drawn along longitude
076°18’52” W and bounded on the west
by a line drawn along longitude
076°19'30” W.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
Although this rule prevents traffic from
transiting a portion of certain waterways
during specified times, the effect of this
regulation will not be significant due to
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the limited duration that the regulated
area will be in effect and the extensive
advance notifications that will be made
to the maritime community via marine
information broadcasts, local radio
stations and area newspapers so
mariners can adjust their plans
accordingly.

Impact Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard received no comments from the
Small Business Administration on this
rule. The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule would affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit this section
of the Back River from 11 a.m. until 5
p-m. on June 24, 2012, with a rain date
of July 8, 2012 from 11 a.m. until 5 p.m.

This safety zone would not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This safety zone
would be activated, and thus subject to
enforcement, for only 6 hours. Vessel
traffic could pass safely around the
safety zone. Before the activation of the
zone, we would issue maritime
advisories widely available to users of
the river.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact LCDR Hector
Cintron. The Coast Guard will not
retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and

would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
would not result in such an
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule would not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”

under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment. This rule is
categorically excluded, under figure 2—
1, paragraph (34)(h), of the Instruction.
This rule involves implementation of
regulations within 33 CFR Part 100 that
apply to organized marine events on the
navigable waters of the United States
that may have potential for negative
impact on the safety or other interest of
waterway users and shore side activities
in the event area. The category of water
activities includes but is not limited to
sail boat regattas, boat parades, power
boat racing, swimming events, crew
racing, and sail board racing.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add a temporary section, § 100.35—
T05-0169 to read as follows:

§100.35T05-0169 Special Local
Regulations; Marine Events; Back River,
Poquoson, VA.

(a) Regulated area. The following
location is a regulated area: Includes all
waters of the Back River, Poquoson,
Virginia, bounded to the north by a line
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drawn along latitude 37°06’30” N,
bounded to the south by a line drawn
along latitude 37°16’15” N, bounded to
the east by a line drawn along longitude
076°18’52” W and bounded on the west
by a line drawn along longitude
076°19’30” W. All coordinates reference
Datum NAD 1983.

(b) Definitions: (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the U. S.
Coast Guard who has been designated
by the Commander, Coast Guard Sector
Baltimore.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector Baltimore with a
commissioned, warrant, or petty officer
on board and displaying a Coast Guard
ensign.

(c) Special local regulations: (1) The
Coast Guard Patrol Commander may
forbid and control the movement of all
vessels and persons in the regulated
area. When hailed or signaled by an
official patrol vessel, a vessel or person
in the regulated area shall immediately
comply with the directions given.
Failure to do so may result in expulsion
from the area, citation for failure to
comply, or both.

(2) All Coast Guard vessels enforcing
this regulated area can be contacted at
telephone number 757-668-5555 or on
marine band radio VHF-FM channel 16
(156.8 MHz).

(3) The Coast Guard will publish a
notice in the Fifth Coast Guard District
Local Notice to Mariners and issue a
marine information broadcast on VHF—
FM marine band radio announcing
specific event date and times.

(d) Enforcement period: This section
will be enforced from 11 a.m. to 5 p.m.
on June 24, 3012, with a rain date of
July 8, 2012 from 11 a.m. to 5 p.m.

Dated: May 31, 2012.

Mark S. Ogle,

Captain, U.S. Coast Guard, Captain of the
Port Hampton Roads.

[FR Doc. 2012—-14379 Filed 6-12-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 151

46 CFR Part 162
[Docket No. USCG—-2001-10486]
RIN 1625-AA32

Standards for Living Organisms in
Ships’ Ballast Water Discharged in
U.S. Waters

AGENCY: Coast Guard, DHS.

ACTION: Rule; announcement of effective
date.

SUMMARY: On March 23, 2012, the Coast
Guard published in the Federal Register
a Final Rule entitled ““Standards for
Living Organisms in Ships’ Ballast
Water Discharged in U.S. Waters”. The
rulemaking triggered new information
collection requirements affecting vessel
owners and their potential requests for
an extension of the compliance date if
they cannot practicably comply with the
compliance date otherwise applicable to
their vessels. This document announces
that the request to revise the existing
collection of information to add the new
request for an extension provision has
been approved by the Office of
Management and Budget (OMB) and
may now be enforced. The OMB control
number is 1625-0069.

DATES: 33 CFR 151.1513 and 151.2036
will be effective beginning June 21,
2012.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this
document, call or email Mr. John
Morris, Project Manager, U.S. Coast
Guard; telephone 202—-372-1402, email
environmental standards@uscg.mil. If
you have questions about viewing the
docket (USCG—-2001-10486), call Ms.
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—366—
9826.

SUPPLEMENTARY INFORMATION: The Coast
Guard established a standard for the
allowable concentration of living
organisms in ships’ ballast water
discharged in waters of the United
States (77 FR 17254). The Coast Guard
also established an approval process for
ballast water management systems (77
FR 17254). These new regulations will
aid in controlling the introduction and
spread of nonindigenous species from
ships’ ballast water in waters of the
United States. With the exception of this
collection of information, the final rule
becomes effective on June 21, 2012. In

the final rule, the Coast Guard included
a provision to allow vessel owners and
operators to request an extension of
their compliance date if they cannot
practicably comply with the compliance
date otherwise applicable to their
vessels. This extension provision will
give flexibility to vessel owners and
operators to comply with the final rule.

Under the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501-3520), an
agency may not conduct or sponsor a
collection of information until the
collection is approved by OMB.
Accordingly, the preamble to the final
rule stated that the Coast Guard would
not enforce the collection of information
requirements occurring under 33 CFR
151.1513 and 151.2036 until the
collection of information request was
approved by OMB, and also stated that
the Coast Guard would publish a notice
in the Federal Register announcing that
OMB approved and assigned a control
number for the requirement.

The Coast Guard submitted the
information collection request to OMB
for approval in accordance with the
Paperwork Reduction Act of 1995. On
May 10, 2012, OMB approved the
revision to the existing collection of
information, OMB Control Number
1625-0069, entitled ‘“Ballast Water
Management for Vessels with Ballast
Tanks Entering U.S. Waters.” The
approval for this collection of
information expires on May 31, 2015.

Dated: June 6, 2012.
F.J. Sturm,

Acting Director of Commercial Regulations
and Standards, U.S. Coast Guard.

[FR Doc. 2012-14382 Filed 6-12—12; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2012-0473]
RIN 1625-AA00

Safety Zone, Fireworks Display, Lake
Superior; Cornucopia, WI

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: Coast Guard Marine Safety
Unit Duluth is establishing a temporary
safety zone in the Siskiwit Bay area of
Cornucopia, WI to help protect
participants and spectators from a
fireworks display taking place on June
30, 2012.
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DATES: This rule will be effective from
9:00 p.m. to 11:00 p.m. on June 30,
2012.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-0473]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Judson Coleman, Chief of
Waterways management, MSU Duluth,
Coast Guard; telephone 218-720-5286
ext 111, email
Judson.A.Coleman@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this final
rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable. The final
details for this event were not known to
the Coast Guard until there was
insufficient time remaining before the
event to publish an NPRM. Thus,
delaying the effective date of this rule to
wait for a comment period to run would
be impracticable because it would
inhibit the Coast Guard’s ability to
protect spectators and vessels from the
hazards associated with fireworks
displays, which are discussed further
below.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph,
waiting for 30 day notice period run
would also be impracticable and
contrary to the public interest.

B. Basis and Purpose

Between 9:00 p.m. and 11:00 p.m. on
June 30, 2012, a fireworks display will
occur in the vicinity of Siskiwit Bay on
Lake Superior in Cornucopia, WI. Based
on accidents that have occurred in other
Captain of the Port zones and the
explosive hazards of fireworks, the
Coast Guard has determined that
fireworks launches proximate to
watercraft pose a significant risk to
public safety and property. The likely
combination of large numbers of
recreational vessels, congested
waterways, darkness punctuated by
bright flashes of light, alcohol use, and
debris falling into the water could easily
result in serious injuries or fatalities.
Establishing a safety zone to control
vessel movement around the location of
the launch platform will help ensure the
safety of persons and property at these
events and help minimize the associated
risks.

C. Discussion of the Final Rule

Because of the aforementioned
hazards, the Captain of the Port Duluth
has determined that a temporary safety
zone is necessary to ensure the safety of
spectators and vessels during the
launching of the Cornucopia, WI,
fireworks display. The safety zone
created by this rule will encompass all
waters of the area bounded by a circle
with a 700-foot radius surrounding the
fireworks launch site with its center in
position 46°51’35” N, 091°06"10” W.; at
Cornucopia, WI. [DATUM: NAD 83].

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Duluth or his designated on-scene
representative. The Captain of the Port
or his designated on-scene
representative may be contacted via
VHF Channel 16 during the course of
the event.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 14 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. This rule will be enforced for
only two hours over a single night, and
will impact only the bay where the
event will occur.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

(1) This rule would affect the
following entities, some of which might
be small entities: The owners or
operators of vessels intending to transit
or anchor in a portion of Siskiwit Bay
from 9:00 p.m. to 11:00 p.m. on June 30,
2012.

(2) This safety zone would not have
a significant economic impact on a
substantial number of small entities for
the following reasons: This safety zone
would be effective, and thus subject to
enforcement, for only 2 hours. Vessel
traffic could pass safely around the
safety zone. Before the activation of the
zone, we will issue local Broadcast
Notice to Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
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annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalisim

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INTFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
establishing a safety zone. This rule is
categorically excluded from further
review under paragraph 34(g) of Figure
2-1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. A new temporary § 165.T10-0473 is
added as follows:

§165.T10-0473 Safety zone; Cornucopia
Fireworks, Cornucopia, WI.

(a) Location. The following area is a
temporary safety zone: All waters of
Siskiwit Bay in Lake Superior,
Cornucopia, Wisconsin, within a 700-
foot radius of position 46°51’35” N,
091°06"10” W.; at Cornucopia, WI.
(DATUM: NAD 83).

(b) Effective period. This regulation is
effective and will be enforced from 9
p.-m. to 11 p.m. on June 30, 2012. The
Captain of the Port, Marine Safety Unit
Duluth, or his on-scene representative
may suspend enforcement of the safety
zones at any time.

(c) Regulations.

(1) In accordance with the general
regulations in § 165.23 of this part, entry
into, transiting, or anchoring within this
safety zone is prohibited unless
authorized by the Captain of the Port,
Marine Safety Unit Duluth, or his
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port,
Marine Safety Unit Duluth or his
designated on-scene representative.

(3) The “on-scene representative” of
the Captain of the Port is any Coast
Guard commissioned, warrant or petty
officer who has been designated by the
Captain of the Port to act on his behalf.
The on-scene representative of the
Captain of the Port will be aboard either
a Coast Guard or Coast Guard Auxiliary
vessel. The Captain of the Port or his
designated on-scene representative may
be contacted via VHF Channel 16.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port, Marine
Safety Unit Duluth or his on-scene
representative to request permission to
do so. Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the Captain of the Port, Marine
Safety Unit Duluth or his on-scene
representative.
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Dated: May 21, 2012.
K.R. Bryan,

Commander, U.S. Coast Guard, Captain of
the Port Duluth.

[FR Doc. 2012—-14380 Filed 6-12-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2012-0492]
RIN 1625-AA00

Safety Zone; NOAA Vessel Rueben
Lasker Launch, Marinette, WI

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Menominee River in Marinette, WI.
This zone is intended to restrict vessels
from a portion of Menominee River
during the launching of the NOAA
vessel, Rueben Lasker, on June 16, 2012.
This temporary safety zone is necessary
to protect the surrounding public and
vessels from the hazards associated with
the launching of this large vessel.

DATES: This rule is effective from 10:30
a.m. to 12:00 p.m. on June 16, 2012.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to
www.regulations.gov which are part of
docket USCG-2012-0492 and are
available online by going to
www.regulations.gov, by typing the
docket number in the “SEARCH” box
and clicking “SEARCH.” Click on Open
Docket Folder on the line associated
with this rulemaking. They are also
available for inspection or copying at
the Docket Management Facility in
room W12-140 on the ground floor of
the U.S. Department of Transportation,
West Building, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, contact or email CWO Jon Grob,
U.S. Coast Guard Sector Lake Michigan,
at 414-747-7188 or
Jon.K.Grob@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule. It would be
impractical to publish an NPRM
because the final details for this event
were not received by the Coast Guard
with sufficient time to allow for a public
comment period. Thus, delaying the
effective date of this rule to wait for a
comment period to run would prevent
the Coast Guard from performing its
statutory function of protecting life on
navigable waters and thus, would be
impractical.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph, a
30 day notice period would also be
impractical.

B. Basis and Purpose

The NOAA vessel, Rueben Lasker,
will be launched from shore to water on
June 16, 2012. This event will take place
in Marinette, WI. The Captain of the
Port, Sector Lake Michigan, has
determined that this launching poses
significant risks to the boating public in
the vicinity of the launch location.

C. Discussion of Rule

The Captain of the Port, Sector Lake
Michigan, has determined that a safety
zone is necessary to mitigate the
aforementioned safety risks associated
with the launching of NOAA'’s vessel.
Thus, this temporary rule establishes a
safety zone that encompasses all waters
of the Menominee River, in the vicinity
of Marinette Marine Corporation,
between the Bridge Street Bridge located
in position 45°06'12” N, 087°37’34” W
and a line crossing the river
perpendicularly passing through
position 45°05’57” N, 087°36743” W, in
the vicinity of the Ansul Company.
(DATUM: NAD 83). This safety zone

will be effective from 10:30 a.m. to
12:00 p.m. on June 16, 2012.

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port, Sector Lake
Michigan, or his or her designated
representative. Entry into, transiting, or
anchoring within the safety zone is
prohibited unless authorized by the
Captain of the Port, Sector Lake
Michigan, or his or her designated
representative. The Captain of the Port,
Sector Lake Michigan, or his or her
designated representative may be
contacted via VHF Channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 14 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone around the boat launch will be
relatively small and exist for relatively
short time. Thus, restrictions on vessel
movement within that particular area
are expected to be minimal. Under
certain conditions, moreover, vessels
may still transit through the safety zone
when permitted by the Captain of the
Port.

2. Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of Menominee River between
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10:30 a.m. and 12:00 p.m. on June 16,
2012.

This temporary safety zone will not
have a significant economic impact on
a substantial number of small entities
for the following reasons: Vessel traffic
should be minimal given the location
and the time of year that this event is
occurring. Furthermore, this safety zone
will only be in effect for one and one
half hours. In the event that this
temporary safety zone affects shipping,
commercial vessels may request
permission from the Captain of The
Port, Sector Lake Michigan, to transit
through the safety zone. The Coast
Guard will give notice to the public via
a Broadcast Notice to Mariners that the
regulation is in effect.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
in the the FOR FURTHER INFORMATION
CONTACT section above. Small
businesses may send comments on the
actions of Federal employees who
enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and

determined that it does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INTFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions

Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

13. Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction because it
involves the establishment of a
temporary safety zone. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.
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For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0492 to read as
follows:

§165.T09-0492 Safety Zone; NOAA Vessel
Rueben Lasker Launch, Marinette,
Wisconsin.

(a) Location. This safety zone
encompasses all U.S. navigable waters
of the Menominee River, in the vicinity
of Marinette Marine Corporation,
between the Bridge Street Bridge located
in position 45°06'12” N, 087°37’34” W
and a line crossing the river
perpendicularly passing through
position 45°05’57” N, 087°36"43” W, in
the vicinity of the Ansul Company.
(DATUM: NAD 83).

(b) Effective and enforcement period.
This rule is effective and will be
enforced from 10:30 a.m. to 12:00 p.m.
on June 16, 2012.

(c) Regulations.

(1) In accordance with the general
regulations in § 165.23 of this part, entry
into, transiting, or anchoring within this
safety zone is prohibited unless
authorized by the Captain of the Port,
Sector Lake Michigan, or his or her
designated representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port,
Sector Lake Michigan, or his or her on-
scene representative.

(3) The “designated representative” of
the Captain of the Port, Sector Lake
Michigan, is any Coast Guard
commissioned, warrant or petty officer
who has been designated by the Captain
of the Port, Sector Lake Michigan, to act
on his or her behalf. The on-scene
representative of the Captain of the Port,
Sector Lake Michigan, will be aboard
either a Coast Guard or Coast Guard
Auxiliary vessel.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port, Sector
Lake Michigan, or his or her on-scene
representative to obtain permission to
do so. The Captain of the Port, Sector
Lake Michigan, or his or her designated
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the

safety zone must comply with all
directions given to them by the Captain
of the Port, Sector Lake Michigan, or his
or her on-scene representative.

Dated: June 1, 2012.
M.W. Sibley,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Lake Michigan.

[FR Doc. 2012-14468 Filed 6-12—12; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52

[EPA-R06-OAR-2005-NM-0008; FRL~
9684-5]

Approval and Promulgation of
Implementation Plans; New Mexico;
Minor New Source Review (NSR)
Preconstruction Permitting Rule for
Cotton Gins

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking a direct final
action to approve a revision to the
applicable minor New Source Review
(NSR) State Implementation Plan (SIP)
for New Mexico submitted by the state
of New Mexico on April 25, 2005,
which incorporates a new regulation
related to minor NSR preconstruction
permitting for particulate matter
emissions from cotton ginning facilities.
The submitted Cotton Gin regulation
provides an alternative preconstruction
process for cotton ginning facilities that
will emit no more than 50 tons per year
of particulate matter. The new
regulation prescribes, at a minimum,
best technical control equipment
standards, opacity limitations, and
fugitive dust management plan
requirements to minimize particulate
matter emissions and establishes a
minimum setback distance from the gin
to the property line. EPA has
determined that this SIP revision
complies with the Clean Air Act and
EPA regulations and is consistent with
EPA policies. This action is being taken
under section 110 of the Act.

DATES: This direct final rule is effective
on August 13, 2012 without further
notice, unless EPA receives relevant
adverse comment by July 13, 2012. If
EPA receives such comment, EPA will
publish a timely withdrawal in the
Federal Register informing the public
that this rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R06—

OAR-2005-NM-0008, by one of the
following methods:

(1) www.regulations.gov: Follow the
on-line instructions for submitting
comments.

(2) Email: Ms. Ashley Mohr at
mohr.ashley@epa.gov.

(3) Fax: Ms. Ashley Mohr, Air Permits
Section (6PD-R), at fax number 214—
665—6762.

(4) Mail: Ms. Ashley Mohr, Air
Permits Section (6PD-R), Environmental
Protection Agency, 1445 Ross Avenue,
Suite 1200, Dallas, Texas 75202—2733.

(5) Hand or Courier Delivery: Ms.
Ashley Mohr, Air Permits Section (6PD—
R), Environmental Protection Agency,
1445 Ross Avenue, Suite 1200, Dallas,
Texas 75202—2733. Such deliveries are
accepted only between the hours of 8:30
a.m. and 4:30 p.m. weekdays except for
legal holidays. Special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R06—OAR—-2005—
NM-0008. EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
http://www.regulations.gov, including
any personal information provided,
unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information the disclosure of which is
restricted by statute. Do not submit
information through http://
www.regulations.gov or email, if you
believe that it is CBI or otherwise
protected from disclosure. The http://
www.regulations.gov Web site is an
“anonymous access’’ system, which
means that EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through http://www.regulations.gov,
your email address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment along with any disk or CD-
ROM submitted. If EPA cannot read
your comment due to technical
difficulties and cannot contact you for
clarification, EPA may not be able to
consider your comment. Electronic files
should avoid the use of special
characters and any form of encryption
and should be free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
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Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information the disclosure of which is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Permits Section (6PD-R),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. A 15 cent
per page fee will be charged for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area on the seventh
floor at 1445 Ross Avenue, Suite 700,
Dallas, Texas.

The State submittal related to this SIP
revision, and which is part of the EPA
docket, is also available for public
inspection at the State Air Agency listed
below during official business hours by
appointment:

New Mexico Environment
Department, Air Quality Bureau, 1301
Siler Road, Building B, Santa Fe, New
Mexico.

FOR FURTHER INFORMATION CONTACT: If
you have questions concerning today’s
direct final action, please contact Ms.
Ashley Mohr (6PD-R), Air Permits
Section, Environmental Protection
Agency, Region 6, 1445 Ross Avenue
(6PD—R), Suite 1200, Dallas, Texas
75202-2733, telephone (214) 665-7289;
fax number (214) 665—6762; email
address mohr.ashley@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document the
following terms have the meanings
described below:

e “we”, “us” and “our” refer to EPA.

e “Act” and “CAA” mean the Clean
Air Act.

e “40 CFR” means Title 40 of the
Code of Federal Regulations—Protection
of the Environment.

e “SIP” means the State
Implementation Plan established under
section 110 of the Act.

e “NSR” means new source review.

e “TSD” means the Technical
Support Document for this action.

¢ “NAAQS” means any national
ambient air quality standard established
under 40 CFR part 50.
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I. What action is EPA taking?

We are taking direct final action to
approve a revision to the applicable
minor New Source Review (NSR) State
Implementation Plan (SIP) for New
Mexico submitted by the state of New
Mexico on April 25, 2005, which
incorporates a new regulation related to
minor NSR preconstruction permitting
for cotton ginning facilities that are
minor stationary sources with
particulate matter emissions no more
than 50 tons per year. The April 25,
2005, SIP submittal includes the
incorporation of the new Cotton Gin
regulation in 20.2.66 of the New Mexico
Administrative Code (NMAC), also
known as Part 66.

Our technical analysis of the April 25,
2005, SIP rule revision submittal has
found that the new Part 66, containing
the Cotton Gin regulation, meets the
CAA and 40 CFR Part 51. Therefore,
EPA is taking direct final action to
approve the incorporation of 20.2.66
NMAUCG, as submitted on April 25, 2005,
into the New Mexico minor NSR SIP.
We provide a summary of the reasoning
comprising our evaluation in this
rulemaking, as well as, a more detailed
evaluation and analysis in the Technical
Support Document (TSD) for this
rulemaking.

We are publishing this rule without
prior proposal because we view this as
a noncontroversial amendment and
anticipate no relevant adverse
comments. As explained in our TSD, we
are finding this action noncontroversial
because the Cotton Gin regulation is an
established limited-scope regulation
providing an alternative minor NSR
preconstruction permitting approach for
cotton ginning facilities that are minor
stationary sources of particulate matter
emissions. However, in the proposed
rules section of this Federal Register
publication, we are publishing a
separate document that will serve as the
proposal to approve the SIP revision if
relevant adverse comments are received.

This rule will be effective on August 13,
2012 without further notice unless we
receive relevant adverse comment by
July 13, 2012. If we receive relevant
adverse comments, we will publish a
timely withdrawal in the Federal
Register informing the public that the
rule will not take effect. We will address
all public comments in a subsequent
final rule based on the proposed rule.
We will not institute a second comment
period on this action. Any parties
interested in commenting must do so
now. Please note that if we receive
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, we may adopt as
final those provisions of the rule that are
not the subject of an adverse comment.

II. What did New Mexico submit?

A. April 25, 2005, SIP Revision
Submittal

On April 25, 2005, the Governor of
New Mexico submitted a revision to
incorporate 20.2.66 NMAC—Cotton
Gins into the New Mexico SIP. This
submittal includes the following:

e Addition of the following sections:
20.2.66.1 NMAC—Issuing Agency;
20.2.66.2 NMAC—Scope; 20.2.66.3
NMAC—Statutory Authority; 20.2.66.4
NMAC—Duration; 20.2.66.5 NMAC—
Effective Date; 20.2.66.6 NMAGC—
Objective; 20.2.66.7 NMAC—
Definitions; 20.2.66.9 NMAC—
Documents; 20.2.66.200 NMAC—
Issuance of Permit under 20.2.72
NMAC; 20.2.66.201 NMAC—Permit
Application Requirements; and
20.2.66.202 NMAC—Permit
Requirements.

¢ Portions of the New Mexico Air
Quality Gontrol Act (AQCA),
specifically the 2003 amendments to
Section 74—-2-7(C) and (O), related to
permit issuance for cotton ginning
facilities, as evidence of the legal
authority for the State to adopt 20.2.66
NMAC—Cotton Gins.

A summary of EPA’s evaluation of the
Cotton Gin regulation and the basis for
this action is discussed in section III of
this preamble. The TSD includes a
detailed evaluation of the April 25,
2005, SIP submittal.

B. What is the Cotton Gin regulation?

The Cotton Gin regulation, found in
Part 66, provides an alternative process
for owners and operators of cotton
ginning minor stationary sources, as
defined in Part 66, to obtain a minor
NSR preconstruction permit for
particulate matter emissions. The New
Mexico Environmental Department
(NMED) adopted 20.2.66 NMAC in
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response to 2003 amendments to the
New Mexico Air Quality Control Act
(AQCA), specifically, amendments to
Sections 74—2-7(C) and (O). Sources
that meet the cotton ginning facility
definition defined in 20.2.66.7(C) and
that elect to apply for a minor NSR
preconstruction permit under Part 66,
must meet the source-specific
requirements contained in the Part,
which include application requirements
and permit requirements. A “cotton
ginning facility” is defined in Part 66 as
“any facility that separates seed, lint,
and trash from raw cotton, and bales lint
cotton for further processing.” To meet
the definition of a “cotton ginning
facility,” Part 66 also requires that the
facility have the standard industrial
classification code 0724 (cotton ginning)
and the North American industrial
standard classification code 11511
(cotton ginning). It must also have 50
tons per year or less of particulate
matter emissions. A source that obtains
a minor NSR preconstruction permit
under Part 66 for its particulate matter
emissions is also required to meet the
applicable requirements contained in
the SIP’s 20.2.72 NMAC—Construction
Permits (Part 72) to obtain a minor
preconstruction permit for its other
emissions.

Part 66 specifies permit application
requirements, particulate matter
emission control requirements, opacity
limitations, fugitive dust plan
requirements, operating and location
restrictions, and inspection and
recordkeeping requirements for cotton
ginning facilities seeking a minor
preconstruction permit under 20.2.66
NMAC. The “best system” to minimize
particulate matter emissions was
determined by NMED to be, at a
minimum, technical control standards
such as screens with a mesh size of 70
by 70 or finer (United States sieve) on
low-pressure exhausts, and high-
efficiency cyclone dust collectors on
high-pressure exhausts. These control
standards minimize particulate matter
emissions. The new regulation also
establishes minimum setback distance
requirements for facilities obtaining a
minor NSR preconstruction permit
under Part 66. These requirements are
specific to the control of emissions and
minimization of impacts from
particulate matter emissions from cotton
gins emitting 50 tons per year or less,
including particulate matter less than 10
microns in diameter (PM,) and
particulate matter less than 2.5 microns
in diameter (PM, ). All other criteria
pollutant emissions from cotton gins are
required to be addressed via the
requirements of the Part 72

preconstruction minor NSR permitting
program that already is in the New
Mexico SIP.

III. EPA’s Evaluation

A. Technical Review of April 25, 2005,
SIP Revision Submittal

The April 25, 2005, SIP revision
submitted by New Mexico to
incorporate Part 66 in the State’s minor
NSR SIP establishes an alternative
minor NSR preconstruction permitting
approach for cotton gins that are minor
sources of 50 tons per year or less of
particulate matter emissions. The
alternative minor NSR preconstruction
permitting process contained in the
Cotton Gin regulation provides cotton
ginning facilities with an option to
obtain a minor NSR preconstruction
permit via the current minor NSR SIP’s
preconstruction case-by-case permitting
program (Part 72) for all its emissions or
to obtain a SIP Part 72 minor NSR
preconstruction permit for all of its
emissions except for its particulate
matter emissions, for which it can
obtain a minor NSR preconstruction
permit via the alternative process
contained in Part 66. As previously
mentioned, those cotton gin sources
obtaining a minor NSR permit under
Part 66 for their particulate matter
emissions must also meet the applicable
requirements of the SIP’s Part 72 for all
their other emissions. The Part 66 minor
NSR preconstruction permitting process
addresses particulate matter emissions
from minor source cotton gins without
requiring an air quality impact analysis
demonstration, while the SIP’s Part 72
rule addresses case-by-case
preconstruction permitting
determinations for all sources for all
emissions and requires an analysis of
the predicted air quality impact that
generally is met by air dispersion
modeling. As discussed later, EPA is
finding that the submitted Part 66 is
protective of the NAAQS and therefore
no case-by-case air quality impact
analysis is required for cotton gins
covered under this rule.

As detailed in the TSD, the April 25,
2005, SIP submittal meets the
completeness criteria established in 40
CFR part 51, Appendix V. In addition to
the completeness review, the Cotton Gin
regulation SIP submittal was evaluated
against the applicable requirements
contained in the Act and 40 CFR part
51. Section 110(a)(2)(C) of the Act
requires, in part, that each
implementation plan include a program
to regulate the construction and
modification of stationary sources,
including a permit program as required
by parts C and D of Title I of the Act,

as necessary to assure that the NAAQS
are achieved. Parts C and D, which
pertain to prevention of significant
deterioration (PSD) and nonattainment,
respectively, address major NSR
programs for stationary sources, and the
permitting program for “nonmajor” (or
“minor”’) stationary sources is also
addressed by section 110(a)(2)(C) of the
Act. We generally refer to the latter
program as the ‘“minor NSR” program.
A minor stationary source is a source
whose “potential to emit” is lower than
the major source applicability threshold
for a particular pollutant defined in the
applicable major NSR program.

EPA’s implementing regulations for
minor NSR SIP revision submissions
required by section 110(a)(2)(C) are
found at 40 CFR 51.160 and are
intended to ensure that new source
growth is consistent with maintenance
of the NAAQS. Therefore, we evaluated
the submitted new rule using the federal
regulations under CAA section
110(a)(2)(C), which require each State to
include a minor NSR program in its SIP.
EPA regulations require that a minor
NSR program include:

e A plan that “must set forth legally
enforceable procedures that enable” the
permitting agency to determine whether
a minor source will cause or contribute
to a violation of applicable portions of
the control strategy, 40 CFR
51.160(a)(1), or interference with
attainment or maintenance of a NAAQS
within the state or a neighboring state,
40 CFR 51.160(a)(2).

e The procedures must provide for
the submission, by the applicant, of
such information on:

(1) The nature and amounts of
emissions to be emitted by it or emitted
by associated mobile sources;

(2) The location, design, construction,
and operation of such facility, building,
structure, or installation as may be
necessary to permit the State or local
agency to make the determination
referred to in paragraph (a) of this
section, 40 CFR 51.160(c) .

e The procedures must identify types
and sizes of affected entities subject to
review and must discuss “‘the basis for
determining which facilities will be
subject to review,” 40 CFR 51.160(e).

The provisions contained in the
Cotton Gin regulation SIP submittal
meet the requirements in 40 CFR
51.160(a)(1) and (2) that each plan
include legally enforceable procedures
to determine whether the construction
or modification of a facility, building,
structure, or installation, or the
combination of these will result in: (1)
A violation of the applicable portions of
the control strategy; or (2) interference
with attainment or maintenance of a
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national standard in the state in which
the proposed source (or modification) is
located or in a neighboring state. See
our TSD and section III.B of this notice
for more details regarding how the
Cotton Gin regulation complies with
these requirements.

The Cotton Gin regulation SIP
revision also meets the 40 CFR 51.160(c)
requirements by requiring sources that
apply for a minor NSR preconstruction
permit using the alternative approach
contained in Part 66 to provide
information regarding the nature and
amounts of emissions to be emitted and
the location, design, construction, and
operation of the facility in accordance
with permit application requirements
contained in Part 72. The minor NSR
preconstruction permitting program
contained in Part 72 is already part of
the New Mexico SIP. The permit
application content requirements are
contained in Section 203 of Part 72 and
are referenced as requirements of Part
66 in Section 201(A) of that Part.

The April 25, 2005, SIP revision also
meets the 40 CFR 51.160(e)
requirements by identifying the type of
facility that will be subject to review
under 40 CFR 51.160(a). New Mexico
specifically identified that cotton
ginning facilities meeting the definition
contained in Part 66 may elect to utilize
the alternative minor NSR permitting
process contained in the Cotton Gin
regulation. This includes the
requirement that the cotton gin be a
minor stationary source emitting 50 tons
per year or less of particulate matter.
The major source threshold for
particulate matter for cotton ginning
facilities is 250 tons per year. Cotton
ginning facilities not meeting the
definition are not allowed to utilize the
alternative minor NSR permitting
approach contained in Part 66. See the
TSD for more details regarding our
technical review of the April 25, 2005,
SIP revision submittal.

40 CFR 51.160 requires that the minor
NSR SIP revision submittal be
enforceable. In particular, 40 CFR
51.160(a) requires that the SIP revision
be enforceable in order to ensure that
the issuance of the minor NSR permit
will not cause or contribute to a
violation of any SIP control strategy and
will not interfere with attainment and
maintenance of the NAAQS. The
September 23, 1987, Memorandum from
J. Craig Potter, Assistant Administrator
for Air and Radiation, and Thomas L.
Adams Jr., Assistant Administrator for
Enforcement and Compliance
Monitoring, entitled ‘“Review of State
Implementation Plans and Revisions for
Enforceability and Legal Sufficiency”
provides EPA’s guidance for assessing

whether a SIP revision submittal is
sufficiently enforceable. We find that
the new regulation meets the
requirements of section 40 CFR
51.160(a), which requires that SIP
revision submittals be enforceable. The
submitted regulation specifically
identifies the covered source; ensures
that the permit issued by NMED will
contain specific limits to ensure that the
cotton gin’s potential to emit remains
below major source thresholds for
particulate matter emissions; and
includes monitoring, recordkeeping,
and reporting (MRR) provisions that
establish how compliance will be
determined and ensure that the PM ;o
and PM, s NAAQS are protected. For
these reasons, EPA finds that the
submitted regulation will ensure
attainment and maintenance of the
particulate matter NAAQS and will
prevent violations of any of the New
Mexico SIP’s control strategies. Under
this submitted regulation, the State is
able to determine if there will be an
adverse impact on air quality.

EPA has recognized, for certain
classes of sources, that it is appropriate
for states to establish enforceable
emission limits that serve to limit
potential to emit through exclusionary
rules that apply to certain source
categories. See, Memorandum from D.
Kent Berry, Acting Director, Air Quality
Management Division, Office of Air
Quality Planning and Standards
(OAQPS) entitled “Guidance for State
Rules for Optional Federally-
Enforceable Emissions Limits Based on
Volatile Organic Compound Use,” dated
October 15, 1993; See also,
Memorandum from John Seitz, Director,
OAQPS entitled “Approaches to
Creating Federally-Enforceable Emission
Limits,” dated November 3, 1993. EPA
also issued a guidance memorandum
that provides guidance for addressing
the minor source status under the Act
for lower-emitting sources in eight
source categories, including cotton gins.
See, April 14, 1998, Memorandum
entitled, ‘“Potential to Emit (PTE)
Guidance for Specific Source
Categories” (hereinafter the 1998
memoranda). It provides technical
information useful in devising
practicable enforceable PTEs for small
sources and identifies sources that are
“true minors.”

Although not an exclusionary rule,
the practicable enforceability criteria in
the guidance memoranda serve as a way
to measure whether the submitted
regulation is practicably enforceable and
therefore can ensure that issuance of the
minor NSR permit will not cause or
contribute to a violation of any SIP
control strategy and will not interfere

with attainment and maintenance of the
NAAQS. The submitted regulation
clearly identifies the category of sources
that qualify for coverage. Moreover, EPA
has found that cotton gins are
technically justified for a streamlined
approach (the 1998 memoranda). The
regulation provides that a source notify
the State of its coverage under the
regulation by submitting a
preconstruction application. The
application must propose maximum
allowable annual and hourly emissions
and include proposed limitations to
hours of operation and other limitations
that will result in allowable emissions
of no more than 50 tons per year. The
NMED is authorized to modify any of
the proposed limitations and controls to
be more stringent, as necessary to
ensure that applicable requirements are
met. Therefore, the regulation ensures
that the applicable emission limits will
be clearly specified by the NMED in the
issued permit. The rule also includes
terms and conditions for monitoring,
recordkeeping, reporting, and testing
requirements, as appropriate. The
applicant is required to comply with the
limits in the Part 66 issued permit.
Violations of the emission threshold
imposed by the submitted regulation
can constitute violations of permitting
and SIP requirements.!

B. CAA 110(1) Analysis

Section 110(1) of the Clean Air Act
states:

Each revision to an implementation plan
submitted by a State under this Act shall be
adopted by such State after reasonable notice
and public hearing. The Administrator shall
not approve a revision of a plan if the
revision would interfere with any applicable
requirement concerning attainment and
reasonable further progress (as defined in
CAA section 171), or any other applicable
requirement of this Act.

Thus, under section CAA 110(1), this
minor NSR SIP revision submittal must
not interfere with attainment,
reasonable further progress, or any other
applicable requirement of the Act. EPA
is approving the revision to the New
Mexico minor NSR SIP incorporating
the cotton gin minor NSR regulation
because, based on our analysis, we have
found that Part 66 does not interfere
with attainment, reasonable further
progress, or any other requirement of
the Act.

As previously stated, the provisions
contained in Part 66 include

1Under 20.2.72.218 NMAG, any credible
evidence may be used for the purpose of
establishing whether a person has violated or is in
violation of the terms or conditions of the permit.
This enforcement measure applies notwithstanding
any other provisions in the New Mexico SIP.
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requirements and operational
restrictions for cotton ginning facilities
seeking a minor NSR permit that are
specific to the control of particulate
matter emissions and minimization of
impacts from those emissions. All other
pollutants will continue to be addressed
via the requirements of the SIP’s Part 72
minor NSR preconstruction permitting
program. Therefore, EPA evaluated the
Cotton Gin regulation for its impact on
attainment and reasonable further
progress for PM;o and PM, s in a CAA
110(1) analysis. The submitted
regulation only affects one specific
source category, not unrelated emission
sources. Therefore, there will be no
cumulative effect of numerous unrelated
sources. Moreover, there currently are
only four cotton gins operating in the
State, and only one of these four
facilities has received the alternative
minor NSR permit for its particulate
matter emissions. The cotton gin that
received the alternative minor NSR
permit for its particulate matter
emissions is located in Dona Ana
County, but it is outside the boundaries
of the Anthony PM;( nonattainment
area. All four cotton gins are minor
stationary sources of particulate matter.

A cotton gin obtaining a minor NSR
permit under this new rule must meet,
at a minimum, the technical equipment
requirements and management practices
in the rule. All burr hoppers must be
completely enclosed. There can be no
visible fugitive emissions from any
door, vent, or window. Emissions from
the gin yard, storage piles, roads, and
vehicles must be controlled by watering,
paving and cleaning, surfactants, or
other equivalent means. There are
opacity limitations on the cyclones, low
pressure exhausts, and fuel-burning
equipment. High pressure exhausts
must be controlled by the use of a high
efficiency cyclone dust collector and are
subject to an opacity limitation. Low
pressure exhausts must be controlled by
the use of screens with a mesh size of
70 by 70 or finer (United States sieve),
or the use of perforated condenser
drums with holes not exceeding 0.045
inches in diameter and are subject to an
opacity limitation. There must be a
posted speed limit for all vehicles on
unpaved haul roads and in unpaved
yard areas of 10 miles per hour or less.
Fuel burning equipment is limited to
certain fuels. The NMED has the
authority to require even more stringent
requirements than those set forth above.
Furthermore, under the submitted
regulation, a cotton gin obtaining a
minor NSR permit under this regulation
must be located at a minimum of 10 feet
in all directions from the facility’s

property boundary. The cotton gin must
also be at least 0.25 miles from any
existing state park, recreation area, or
school and at least three miles from any
Class I area. The distance from the
cotton gin to the property boundary
must also meet minimum requirements
based on the facility’s PM;, emissions.
These set back distance limitations are
based upon the allowable emissions
rather than production rates, thereby
encouraging gins to use more stringent
technical controls. The NMED has the
authority to establish a more stringent
set back limitation in any issued permit
under this new rule, as necessary, to
ensure that the facility will meet all
other applicable requirements.

The entire state of New Mexico was
designated attainment for the 1997
PM, s NAAQS. Additionally, the entire
state of New Mexico was designated
attainment for the 2006 PM, s NAAQS.
The only area designated nonattainment
for the PM;p NAAQS in New Mexico is
Anthony, which is located in Dona Ana
County. Dona Ana Gounty does contain
cotton gins, but these gins are located
outside the boundaries of the Anthony
designated nonattainment area. In New
Mexico’s November 8, 1991 SIP revision
for the Anthony PM; nonattainment
area, the State demonstrated that PM,o
emissions from existing cotton gins
located in Dona Ana County did not
have a significant impact on air quality
in Anthony. As a result, New Mexico
did not include control requirements for
any point sources, including cotton
gins, in its PM,o SIP revision for
Anthony. EPA approved the PM,, SIP
for Anthony on September 9, 1993.
Annual emissions inventory
information compiled by NMED for
inventory year 2002 shows that annual
emissions of PM; resulting from cotton
gins located in Dona Ana County are
much less than the total PM;¢ emissions
from both agricultural and non-
agricultural emission sources in the
county. The 2002 Dona Ana County
emissions inventory data also shows
that annual emissions of PM, 5 from
cotton gins are much less that the total
PM, 5 emissions. There also is no new
evidence that new minor source cotton
gins would have a significant impact on
air quality in Anthony. There is no
evidence of growth in cotton gins since
1991, the date of the PM,( SIP revision
that EPA approved; in fact, at least two
cotton gins have permanently shut
down. Therefore, we expect that the
impacts of PM,o emissions from cotton
gins on air quality in Dona Ana County,
including in Anthony, would be small
relative to the impacts from other
emission sources. Ginning activity in

New Mexico, including in Dona Ana
County, is not expected to experience
significant growth from current activity
levels. When the Cotton Gin regulation
was developed and adopted by New
Mexico in 2005, seven commercial gins
were registered in New Mexico, with six
of the registered gins actually operating.
Since 2005, three of these seven cotton
gins have closed. Only one of the
remaining four cotton gins is located in
Dona Ana County. The current ginning
capacity in New Mexico is more than
sufficient to handle the State’s cotton
production and annual trends show
decreasing cotton production since the
State’s adoption of the Cotton Gin
regulation. Moreover, of the four
currently operational cotton ginning
facilities located in New Mexico, only
one has received a permit through the
Part 66 permitting process. Furthermore,
if a new minor cotton gin source wished
to construct in Dona Ana County and
applied for a permit via the Part 66
alternative minor NSR preconstruction
permitting process, the permit would
limit the emissions of PM; or PM, 5 to
not more than 50 tons per year.

For all other areas of New Mexico
located outside of the Anthony PM;q
nonattainment area, the Cotton Gin
regulation is evaluated to determine if
the SIP revision submission will
interfere with attainment for PM, s or
PM;o. As previously mentioned, based
on the State’s current ginning capacity
and cotton production trends, cotton
ginning activity in New Mexico is not
expected to experience significant
growth from current activity levels. If a
new minor cotton gin source is to be
located in New Mexico, and the owner
chooses the Part 66 alternative method,
the cotton gin facility must apply for a
minor NSR preconstruction permit
under Part 66 and the permit will limit
the emissions of particulate matter to
not more than 50 tons per year. In
addition, a source applying for a minor
preconstruction permit under Part 66 is
required to meet at a minimum the
control requirements contained in the
Cotton Gin regulation, which include
control equipment requirements for
high and low pressure exhausts, opacity
limitations, implementation
requirements for a fugitive dust
management plan, fuel usage limitations
for any fuel burning equipment, and
location restrictions based on the
facility’s emission rates. Prior to the
adoption of Part 66, New Mexico did
not have specific regulations or control
requirements for cotton ginning
facilities. Instead, control requirements
for new and modified cotton ginning
facilities were established through the
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existing case-by-case preconstruction
permitting program in the SIP (Part 72
for minor sources). The adoption of Part
66 establishes specific control
requirements for particulate matter
emissions that are not contained in the
current New Mexico SIP for cotton
ginning facilities seeking a minor
preconstruction permit via the
alternative minor NSR preconstruction
permit approach. New Mexico also
retains the authority and procedures to
amend the Part 66 Cotton Gin regulation
if federal standards or requirements
change and the Cotton Gin regulation is
no longer adequate to ensure that
applicable requirements are met.

Our evaluation of the April 25, 2005,
SIP submittal with respect to both PM,q
nonattainment and attainment areas and
to PM» s impacts demonstrates
compliance with section 110(1) of the
CAA and provides further basis for
approval of this SIP revision.

IV. Final Action

EPA is taking direct final action to
approve the revision to the New Mexico
SIP submitted on April 25, 2005.
Specifically, EPA is approving the
incorporation of the new Cotton Gin
regulation in 20.2.66 NMAC, which
establishes an alternative minor NSR
preconstruction permitting process for
issuing air quality permits to cotton
ginning facilities for particulate matter
emissions. EPA is finding that the
revisions to the New Mexico Air Quality
Control Act (AQCA) contained in the
April 25, 2005, submittal, specifically
the 2003 amendments to Section 74—2—
7(C) and (O), related to permit issuance
for cotton ginning facilities, provide
sufficient legal authority for the NMED
to adopt and enforce the 20.2.66 NMAC.
See 40 CFR 51.230 and 50.231.

EPA is not acting on other severable
portions of the April 25, 2005, SIP
submittal.2 Specifically, EPA is not
taking action on the revisions submitted
on April 25, 2005, to 20.2.72 NMAC—
Construction Permits; 20.2.73 NMAC—
Notice of Intent and Emissions
Inventory Requirements; and 20.2.75
NMAC—Construction Permit Fees.
These revisions have been or will be
addressed by EPA in separate SIP
revision reviews and rule actions.

2By severable, we mean that the portions of the
SIP revisions related to the Cotton Gin regulation
can be implemented independently of the
remaining portions of the submittal, without
affecting the stringency of the submitted rules. In
addition, the remaining portions of the submittal
are not necessary for approval of the provisions of
20.2.66 NMAC.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct

costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 13, 2012.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposed of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: May 30, 2012.
Samuel Coleman,
Acting Regional Administrator, EPA Region
6.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart GG—New Mexico

m 2. The table in section 52.1620(c)
entitled “EPA Approved New Mexico
Regulations” is amended by adding a
new entry for Part 66 (20.2.66 NMAC)
in numerical order by part number to
read as follows.
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§52.1620 Identification of plan. (c)* * *
* * * * *
EPA-APPROVED NEW MEXICO REGULATIONS
State citation Title/subject State approval/effective EPA approval date Comments

date

New Mexico Administrative Code (NMAC) Title 20—Environment Protection Chapter 2—Air Quality

Part 66 ......ccccoeeviieeeiienne Cotton Gins ....cccvvevcveeeenns 4/7/2005 .....ovveeiieeeieeens 6/13/2012 [Insert FR page
number where docu-
ment begins].

* * * * *

[FR Doc. 2012—14154 Filed 6-12-12; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2010-0717; FRL 9661-3]

Approval and Promulgation of
Implementation Plans; Arizona; Update
to Stage Il Gasoline Vapor Recovery
Program; Change in the Definition of
“Gasoline” To Exclude “E85”

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Under the Clean Air Act, EPA
is taking final action to approve certain
revisions to the Arizona State
Implementation Plan submitted by the
Arizona Department of Environmental
Quality. These revisions concern
amendments to the statutory and
regulatory provisions adopted by the
State of Arizona to regulate volatile
organic compound emissions from the
transfer of gasoline from storage tanks to
motor vehicle fuel tanks at gasoline
dispensing sites, i.e., stage II vapor
recovery. The revisions also amend the
definition of “gasoline” to explicitly
exclude E85 and thereby amend the
requirements for fuels available for use
in the Phoenix metropolitan area as well
as the requirements for vapor recovery.
In approving the revisions, EPA is
taking final action to waive the statutory
stage II vapor recovery requirements at
E85 dispensing pumps within the
Phoenix metropolitan area. Lastly, EPA
is taking final action to correct an EPA
rulemaking that approved a previous
version of the Arizona rules regulating
these sources and to thereby identify the
appropriate regulatory agency and
specific rules that were previously

approved and incorporated by reference
into the Arizona State Implementation
Plan.

DATES: Effective Date: This rule is
effective on July 13, 2012.

ADDRESSES: EPA has established docket
number EPA-R09-OAR-2010-0717 for
this action. The index to the docket is
available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., Confidential
Business Information). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT: For
further information on the revisions to
the Arizona State Implementation Plan
submitted by the Arizona Department of
Environmental Quality, contact Mr.
Andrew Steckel, EPA Region IX, 75
Hawthorne Street (AIR—4), San
Francisco, CA 94105, phone number
(415) 947-4115, fax number (415) 947—
3579, or by email at
steckel.andrew@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.
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9 ¢ i)

us,

I. EPA’s Proposed Action

A. The State’s Submittal

On October 3, 2011 (76 FR 61062), we
proposed to approve a revision to the
Arizona State Implementation Plan (SIP)
submitted to EPA on September 21,
2009 by the Arizona Department of
Environmental Quality (ADEQ). The
purpose of the SIP revision is to update
the gasoline vapor recovery program
that was originally submitted and
approved by EPA in 1994 to meet
certain applicable requirements of the
Clean Air Act, as amended in 1990
(CAA or “Act”).? The specific revisions
include statutory provisions and
administrative rules regulating the
emissions of volatile organic
compounds (VOC) due to the transfer of
gasoline from storage tanks (typically
underground) to motor vehicle fuel
tanks at gasoline stations in the Phoenix
metropolitan area. The statutory
provisions and administrative rules are
contained in enclosures 3 and 4 of
ADEQ’s September 21, 2009 SIP
revision submittal package.2

ADEQ’s submittal represents an
update to the stage I requirements but
is comprehensive in that the submitted

1 Gasoline dispensing pump vapor control
devices, commonly referred to as ‘“‘stage II”’ vapor
recovery, are systems that control VOC vapor
releases during the refueling of motor vehicles. This
process takes the vapors normally emitted directly
into the atmosphere when pumping gas and
recycles them back into the fuel storage tank,
preventing them from polluting the air. For more
information on stage II vapor recovery systems,
please see EPA’s proposed rule, “Air Quality:
Widespread Use for Onboard Refueling Vapor
Recovery and Stage II Waiver,” 76 FR 41731, at
41734 (July 15, 2011).

2By letter dated April 12, 2011, ADEQ
substituted the statutes and rules in enclosures 3
and 4 as submitted on September 21, 2009 with
official, published versions of the same statutes and
rules in keeping with the requirements. ADEQ did
so in response to an EPA request for the official,
published versions of the statutes and rules to
comply with the requirements established by the
Office of the Federal Register for incorporating such
materials by reference into the Code of Federal
Regulations.
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statutory and regulatory provisions also
address general requirements related to
stage I vapor recovery.? While ADEQ’s
submittal relates almost entirely to the
State’s vapor recovery program, it also
amends the State’s fuels program by
amending the definition of the term
“gasoline” to exclude “E85,” 4 a change
that affects both the gasoline fuels
program established for the Phoenix
metropolitan area and the stage II vapor

recovery program because both
programs now rely on that particular
definition. In our October 3, 2011
proposed rule, we concluded that
ADEQ’s September 21, 2009 SIP
revision submittal contains adequate
documentation of public notice,
opportunity for comment, and a public
hearing on the proposed SIP revision
(see enclosure 5 of the submittal) and
that the public participation materials

submitted by ADEQ demonstrate
compliance with the procedural

requirements set forth in section 110(1)
of the CAA.

Table 1 lists the statutory provisions,
and Table 2 lists the administrative
rules, that were submitted by ADEQ on
September 21, 2009 and that we are
approving in today’s action.

TABLE 1—SUBMITTED STATUTORY PROVISIONS

Arizona revised statutes Title Submitted
Title 41, chapter 15, article 1, section 41-2051 .......ccccevcvveeennnns Definitions: subsection 6 (“Certification”), subsection 10 (“De- | 09/21/09
partment”), subsection 11 (“Diesel fuel”), subsection 12
(“Director”), and subsection 13 (“E85").
Title 41, chapter 15, article 6, section 41-2121 .........cccoeiiiennnns Definitions: subsection 5 (“Gasoling”) .......ccccccceeiieiiieieenineienne 09/21/09
Title 41, chapter 15, article 7, section 41-2131 ......cccccevvvvverenns Definitions: subsection 1 (“Annual throughput”), subsection 2 | 09/21/09
(“Clean air act”), subsection 3 (“Gasoline dispensing site”),
subsection 4 (“Stage | vapor collection system”), subsection
5 (“Stage Il vapor collection system”), and subsection 6
(“Vapor control system”).
Title 41, chapter 15, article 7, section 41-2132 Stage | and stage Il vapor recovery systems 09/21/09
Title 41, chapter 15, article 7, section 41-2133 Compliance SChedUIES ........cceeeeiieieciee e 09/21/09
TABLE 2—SUBMITTED RULES
Effective
Arizona administrative code Rule title (fo?asttilte Submitted
purposes)
Title 20, chapter 2, article 1, section R20—2-101 DefinitioNS ..o 06/05/04 ...... 09/21/09
Title 20, chapter 2, article 9, section R20—2-901 .... Material Incorporated by Reference .. 06/05/04 ...... 09/21/09
Title 20, chapter 2, article 9, section R20—2-902 .... Exemptions .......cccoieiiiiiiiiii e, 06/05/04 ...... 09/21/09
Title 20, chapter 2, article 9, section R20—2-903 .... Equipment and Installation ...........cccccooeeviieviiieeccieeens 06/05/04 ...... 09/21/09
Title 20, chapter 2, article 9, section R20—2-904 .... Application Requirements and Process for Authority to | 06/05/04 ...... 09/21/09
Construct Plan Approval.
Title 20, chapter 2, article 9, section R20—2-905 Initial Inspection and Testing .......cccocceeiiiiiiiiienieees 06/05/04 ...... 09/21/09
Title 20, chapter 2, article 9, section R20—2-907 .... [©]01=Y =i o] o I 10/08/98 ...... 09/21/09
Title 20, chapter 2, article 9, section R20-2-908 .... Training and Public Education .... 10/08/98 ...... 09/21/09
Title 20, chapter 2, article 9, section R20—2-909 .... Recordkeeping and Reporting .... 10/08/98 ...... 09/21/09
Title 20, chapter 2, article 9, section R20-2-910 .... Annual Inspection and Testing .... 06/05/04 ...... 09/21/09
Title 20, chapter 2, article 9, section R20—2-911 .... Compliance Inspections .......... 06/05/04 ...... 09/21/09
Title 20, chapter 2, article 9, section R20—2-912 .... Enforcement ................... 06/05/04 ...... 09/21/09

Under Arizona law, the principal
stage II vapor recovery requirements are
found in Arizona Revised Statutes
(ARS) section 41-2132 (“Stage I and
stage II vapor recovery systems”), which
requires gasoline dispensing sites to be
equipped with a stage II vapor
collection system within “an ozone
nonattainment area designated as
moderate, serious, severe or extreme by
the United States environmental
protection agency under § 107(d) of the

3“Stage I vapor recovery refers to the collection
of VOC emissions expelled from underground
storage tanks at gasoline stations when being
refilled by tank trucks. The Maricopa County Air
Quality Department (MCAQD) implements its own
stage I vapor recovery regulation within the
Phoenix metropolitan area, Regulation III, Rule 353
(“Transfer of Gasoline into Stationary Storage
Dispensing Tanks”’). EPA approved MCAQD rule

clean air act, area A or other
geographical area * * *.” ARS section
41-2132(C). “Area A” is defined in ARS
section 49-541 and it includes all of the
metropolitan Phoenix former 1-hour
ozone nonattainment area plus
additional areas in Maricopa County to
the north, east, and west, as well as
small portions of Yavapai County and
Pinal County.

ARS 41-2132 also provides an
exemption for gasoline dispensing sites

353 and incorporated it into the Arizona SIP. See
61 FR 3578 (February 1, 1996). MCAQDM'’s stage
I vapor recovery program and related rule are not
affected by today’s proposed action.

4E85 is a motor vehicle fuel that is a blend of as
little as 15 percent gasoline and up to 85 percent
ethanol. (In wintertime applications, the ratio may
be 30 percent gasoline and 70 percent ethanol.) E85
can only be used in specially designed FFVs, which

with a throughput of less than 10,000
gallons per month or less than 50,000
gallons per month in the case of an
independent small business marketer as
defined in section 324 of the CAA, and
for gasoline dispensing sites that are
located on a manufacturer’s proving
ground. ARS 41-2133 sets forth certain
compliance schedules related to the
stage II vapor recovery requirements in
ARS 41-2132.

have mostly been manufactured since 1998. Since
these are newer vehicles, most of them are
equipped with ORVR, and every FFV built today
has ORVR. Thus, most vehicles refueling at E85
dispensing pumps are already having their
evaporative emissions captured, as in the cases of
late model rental cars refueling at rental car
facilities and newly manufactured cars being fueled
for the first time at automobile assembly plants.
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The stage II vapor recovery
requirements in ARS 41-2132 rely upon
the definitions of certain terms, such as
“gasoline,” ““stage II vapor collection
system,” and “E85,” among others,
which are codified in ARS sections 41—
2015, 41-2121, and 41-2131, and ADEQ
included the relevant definitions, along
with ARS sections 41-2132 and 41—
2133, in the SIP revision submittal
dated September 21, 2009. See table 1
of this document. The definition of
“gasoline,” which is codified in
paragraph (5) of ARS 41-2121,
specifically excludes “‘diesel fuel” and
“E85.”

ARS section 41-2132(G) directs the
Arizona Department of Weights and
Measures (ADWM) to adopt rules that
establish standards for the installation
and operation of stage I and stage II
vapor recovery systems. In 1994, EPA
approved an earlier version of ADWM’s
rules for stage II vapor recovery. See 59
FR 54521 (November 1, 1994). Since
then, in addition to renumbering and
recodifying the rules, ADWM has
amended the vapor recovery rules to
delete, modify, and add certain
definitions; to approve use of certain
new test procedures developed by the
California Air Resources Board (CARB);
to include general requirements for
stage I vapor recovery systems; to add
exemptions for motor raceways, motor
vehicle proving grounds, and marine
and aircraft refueling facilities; to clarify
and expand application requirements;
and to enhance compliance-related
provisions.

ADWM'’s rules for such systems are
now codified at title 20, chapter 2,
article 9 (“Gasoline Vapor Recovery”),
of the Arizona Administrative Code
(AACQ). These rules rely upon certain
definitions in AAG, title 20, chapter 2,
article 1 (“Administration and
Procedures”), section R20-2—101
(“Definitions”). ADEQ submitted these
rules and definitions to EPA as part of
the stage II SIP revision dated
September 21, 2009—see table 2 of this
document.

In our October 3, 2011 proposed rule,
we also explained that in our 1994 final
rule approving an earlier version of
ADWM'’s vapor recovery rules, we made
an error in how we codified the stage II
vapor recovery rules into the Arizona
SIP, and were thus proposing to correct
that error. Please see our October 3,
2011 proposed rule at pages 61063 and
61064 for additional information on
these topics.

B. Regulatory Context

Under CAA section 182(b)(3), stage II
vapor recovery systems are required to
be used at larger gasoline dispensing

facilities located in Serious, Severe, and
Extreme nonattainment areas for ozone.>
More specifically, the Act specifies that
such systems be installed at any facility
that dispenses more than 10,000 gallons
of gasoline per month, or, in the case of
an independent small business marketer
(as defined in CAA section 324), any
facility that dispenses more than 50,000
gallons of gasoline per month. Based on
deadlines established in the Act, within
24 months from the effective date of the
initial area designation and
classification, states must adopt a stage
II program into their SIPs, and the
controls must be installed according to
specified deadlines following state rule
adoption. For existing facilities the
installation deadlines depend on the
date the facilities were built and the
monthly volume of gasoline dispensed.
See CAA sections 182(b)(3)(A)—(B), and
324(a)—(c).6

However, the CAA provides
discretionary authority to the EPA
Administrator to, by rule, revise or
waive the section 182(b)(3) stage II
requirement after the Administrator
determines that On-Board Refueling
Vapor Recovery (ORVR) is in
widespread use throughout the motor
vehicle fleet. See CAA section 202(a)(6).
ORVR consists of an activated carbon
canister installed in the vehicle into
which vapors being expelled from the
vehicle fuel tanks are forced to flow.
There the vapors are captured by the
activated carbon in the canister. When
the engine is started, the vapors are
drawn off of the activated carbon and
into the engine where they are burned
as fuel. EPA promulgated ORVR
standards on April 6, 1994, 59 FR
16262.

EPA first began the phase-in of ORVR
by requiring that 40 percent of
passenger cars manufactured in model
year 1998 be equipped with ORVR. The

5 See CAA section 182(b)(3), 42 U.S.C.
7511a(b)(3). Originally, the section 182(b)(3) stage II
requirement also applied in all Moderate ozone
nonattainment areas. However, under section
202(a)(6) of the CAA, 42 U.S.C. 7521(a)(6), the
requirements of section 182(b)(3) no longer apply in
Moderate ozone nonattainment areas after EPA
promulgated ORVR standards on April 6, 1994, 59
FR 16262, codified at 40 CFR parts 86 (including
86.098-8), 88 and 600. Under implementation rules
issued in 2004 for the 1997 8-hour ozone standard,
EPA retained the stage II-related requirements
under section 182(b)(3) as they applied for the 1-
hour ozone standard. 40 CFR 51.900(f)(5).

6 Section 182(b)(3)(B) has the following effective
date requirements for implementation of stage II
after the adoption date by a state of a stage II rule:

6 months after adoption of the state rule, for gas
stations built after the enactment date (which for
newly designated areas would be the designation
date); 1 year after adoption date, for gas stations
pumping at least 100,000 gal/month based on
average monthly sales over 2-year period before
adoption date; 2 years after adoption, for all others.

ORVR requirement for passenger cars
was increased to 100 percent by model
year 2000. Phase-in continued for other
vehicle types and ORVR has been a
requirement on virtually all new
gasoline-powered motor vehicles
(passenger cars, light trucks, and
complete 7 heavy-duty gasoline powered
vehicles under 10,000 lbs gross vehicle
weight rating (GVWR)) sold since model
year 2006. See 40 CFR part 86.
Currently, ORVR-equipped vehicles
comprise approximately 67 percent of
the in-service vehicle fleet nationwide,
and account for around 76 percent of
the vehicle miles traveled (VMT) in the
nationwide fleet. The percentage of non-
ORVR vehicles and the percentage of
VMT driven by those vehicles declines
each year as these older vehicles wear
out and are removed from service. Since
certain vehicles are not required to have
ORVR, including motorcycles and
incomplete heavy-duty gasoline
powered trucks chassis, under current
requirements the nationwide motor
vehicle fleet would never be entirely
equipped with ORVR but these vehicles
account for less than 2 percent of
national annual highway gasoline
consumption.

The CAA anticipates that, over the
long-term, ORVR will reduce the benefit
from, and the need for, stage II vapor
recovery systems at gasoline dispensing
sites in ozone nonattainment areas, and
as noted above, section 202(a)(6) of the
CAA allows EPA to revise or waive the
application of stage II vapor recovery
requirements for areas classified as
Serious, Severe, or Extreme for ozone, as
appropriate, after such time as EPA
determines that ORVR systems are in
widespread use throughout the motor
vehicle fleet. CAA section 202(a)(6) does
not specify which motor vehicle fleet
must be the subject of a widespread use
determination before EPA may revise or
waive the section 182(b)(3) stage II
requirement. Nor does the CAA identify
what level of ORVR use in the motor
vehicle fleet must be reached before it
is “widespread.” To date, EPA has
issued two memoranda addressing
when ORVR widespread use might be
found for particular fleets.8

7 For purposes of ORVR applicability, a
“complete” vehicle means a vehicle that leaves the
primary manufacturer’s control with its primary
load carrying device or container attached.

8 “Removal of Stage II Vapor Recovery in
Situations Where Widespread Use of Onboard
Vapor Recovery is Demonstrated,” memorandum
from Stephen D. Page, Director, EPA Office of Air
Quality Planning and Standards, and Margo
Tsirigotis Oge, Director, EPA Office of
Transportation and Air Quality, to Regional Air
Division Directors, dated December 12, 2006 (2006
Page/Oge Memorandum”); and ‘“Removal of Stage

Continued
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EPA expects the possibility of
different rates of implementation of
ORVR across different geographic
regions and among different types of
motor vehicle fleets within any region.
Given this, EPA does not believe that
CAA section 202(a)(6) must be read
narrowly to allow a widespread use
determination and waiver of the stage II
requirement for a given area or area’s
fleet only if ORVR use has become
widespread through the entire United
States, or only if ORVR use has reached
a definite level in each area. Rather,
EPA believes that section 202(a)(6)
allows the Agency to apply the
widespread use criterion to either the
entire motor vehicle fleet in a State or
nonattainment area, or to special
segments of the overall fleet for which
ORVR use is shown to be sufficiently
high, and to base widespread use
determinations on differing levels of
ORVR use, as appropriate. EPA also
believes that the Act allows the Agency
to use an area-specific rulemaking
approving a SIP revision to issue the
section 202(a)(6) waiver for a relevant
fleet in a nonattainment area.

One metric that EPA has considered
in determining whether ORVR use is
widespread within a given motor
vehicle fleet considers when VOC
emissions resulting from the application
of ORVR controls alone equal the VOC
emissions when both stage II vapor
recovery systems and ORVR controls are
used, after accounting for
incompatibility excess emissions. The
incompatibility excess emissions factor
relates to losses in control efficiency
when certain types of stage Il and ORVR
are used together. One metric previously
discussed by EPA for widespread use in
distinct and unique situations was that
widespread use will likely have been
reached when the percentage of motor
vehicles in service with ORVR, the
vehicle miles traveled (VMT) by ORVR-
equipped vehicles, or the gasoline
dispensed to ORVR-equipped vehicles
reaches 95 percent. See the 2006 Page/
Oge Memorandum, page 2. Application
of the 95 percent criterion could lead to,
for example, waiver of stage II vapor
recovery requirements at gasoline
dispensing sites that exclusively fuel
new automobiles at assembly plants and
rental cars at rental car facilities given
the high percentage (essentially 100%)
of ORVR-equipped vehicles associated
with such facilities.

1I Vapor Recovery from Refueling of Corporate
Fleets,” memorandum from Stephen D. Page,
Director, EPA Office of Air Quality Planning and
Standards, and Margo Tsirigotis Oge, Director, EPA
Office of Transportation and Air Quality, to
Regional Air Division Directors, dated November
28, 2007 (“2007 Page/Oge Memorandum”).

Recently, EPA proposed criteria for
determining whether ORVR is in
“widespread use” for purposes of
controlling motor vehicle refueling
emissions throughout the motor vehicle
fleet. See 76 FR 41731 (July 15, 2011).
In EPA’s July 15, 2011 action, EPA also
proposed criteria that would establish
June 30, 2013 as the date on with
“widespread use”” will occur nationally,
and the date on which a nationwide
waiver of stage II gasoline vapor
recovery systems will be effective.

EPA, after considering public
comments, intends to take final action
regarding the July 15, 2011 proposal to
establish a nationwide date for
determining when ORVR is in
“widespread use” and for waiving the
stage Il requirement. In the proposed
rule, EPA stated that it intends to
provide that individual states may
submit SIP revisions that demonstrate
that ORVR widespread use has occurred
(or will occur) on a date earlier than the
date identified in the final rule for areas
in their states, and to request that the
EPA revise or waive the section 182(b)
(3) requirement as it applies to only
those areas. See 76 FR at 41733.
Consistent with EPA’s July 15, 2011
proposal to allow states to submit such
SIP revisions, EPA is taking final action
today to approve an area-specific
revision to the Arizona SIP and to
approve a waiver for a specific portion
of the motor vehicle fleet, namely
flexible fuel vehicles refueled with E85
gasoline blend, in the Phoenix
metropolitan area.

As explained in our October 3, 2011
proposed rule, the “Phoenix area,”
defined by the Maricopa Association of
Governments’ (MAGs’) urban planning
area boundary (but later revised to
exclude the Gila River Indian
Community at 70 FR 68339 (November
10, 2005)), was classified as a
“Moderate”” nonattainment area for the
1-hour ozone national ambient air
quality standard (NAAQS) and later
reclassified as “Serious” for the 1-hour
ozone standard. See 56 FR 56694, at
56717 (November 6, 1991) and 62 FR
60001 (November 6, 1997). As noted
above, section 182(b)(3) of the Act
required States with ozone
nonattainment areas such as the
Phoenix area to adopt and submit a SIP
revision requiring gasoline dispensing
facilities to install and operate stage II
vapor recovery equipment, and in
response, ADEQ submitted the statutory
provisions and rules establishing stage II
vapor recovery requirements in the
Phoenix area. EPA approved the stage II
vapor recovery rules as a revision to the
Arizona SIP. See 59 FR 54521
(November 1, 1994). We are taking final

action today to approve a SIP revision
that updates the stage II vapor recovery
requirements for the Phoenix
metropolitan area and that waives stage
II vapor recovery requirements at E85
dispensing pumps.

C. EPA’s Evaluation of SIP Submittal
and Proposed Action

Relevant Statutes, Rules, Policies, and
Guidance

In our October 3, 2011 proposed rule,
we explained how we evaluated the
statutory provisions and administrative
rules that ADEQ submitted to update
the Arizona SIP with respect to the stage
I vapor recovery program in the
Phoenix metropolitan area. To
summarize that information, we
evaluated ADEQ’s stage II vapor
recovery SIP update revision based on
the Phoenix metropolitan area’s
designations and classifications for the
now-revoked one-hour ozone standard
and the current eight-hour ozone
standard to ensure Arizona’s stage I
program complies with section 182(b)(3)
of the Act (which is described in section
I.B. of this document), to ensure that the
requirements of the program are
enforceable (see CAA section 110(a)(2)),
and that the changes would not interfere
with reasonable further progress or
attainment of the NAAQS (see CAA
section 110(1)).

In doing so, we relied on a number of
guidance and policy documents
including, but not limited to the 2006
Page/Oge Memorandum © and the 2007
Page/Oge Memorandum (see footnote 7
of this document for the full references
to these memoranda). Please see our
October 3, 2011 proposed rule at page
61065 for a complete list of the guidance
and policy documents upon which we
relied.

Compliance With CAA Section 182(b)(3)
Stage II Requirements

In our October 3, 2011 proposed rule,
we concluded that the statutory
provisions meet the CAA section
182(b)(3) stage Il requirements for the
following reasons:

e The State is requiring stage II vapor
recovery controls in an area that
encompasses all of the 1-hour ozone
“serious” nonattainment area consistent

9In EPA’s recent national rulemaking regarding
waiver of stage II requirements, we indicate that the
Agency continues to believe the 2006 Page/Oge
Memorandum is sound guidance in areas where
stage II is currently being implemented, and is
unaffected by the proposed national widespread use
determination. See 76 FR 41731, at 41737 (July 15,
2011). In today’s action, we rely primarily on the
principles and rationale set forth in the 2006 Page/
Oge Memorandum rather than those set forth in
EPA’s July 15, 2011 proposed rule.
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with compliance schedules set forth in
the Act and the State provides low-
volume throughput exemptions that are
consistent with those allowed for in
CAA section 182(b)(3); and

e The State law exemption for a
“gasoline dispensing site that is located
on a manufacturer’s proving ground” in
ARS 41-2132(C) does not apply to any
facility within the nonattainment area,
and, assuming that the fuel throughput
at the facility to which it had applied is
representative of the throughput of any
such facility that might locate within
the nonattainment area, the exemption
would be consistent with the low-
volume throughput exemptions allowed
for in CAA section 182(b)(3).

Further, in our October 3, 2011
proposed rule, we evaluated whether
the exclusion of “E85” from the State
law definition of gasoline comports with
section 182(b)(3) vapor recovery
requirements. Based on this evaluation,
we concluded that, given how close the
ORVR-equipped percentage for flexible
fuel vehicles (FFVs) in the Phoenix
metropolitan area (87 percent in 2008
and climbing) is to the ORVR
widespread use threshold based on
comparable VOC emissions (95 percent)
and because the change in emissions
due to use of E85 would not interfere
with attainment and RFP of any of the
NAAQS, ORVR is in widespread use in
the FFV vehicle fleet in the Phoenix
metropolitan area for the purposes of
CAA section 202(a)(6). Based on the
finding of “widespread use,” in our
October 3, 2011 proposed rule, we
proposed to waive the stage II vapor
recovery requirements for E85
dispensing pumps in the Phoenix
metropolitan area under section
202(a)(6).

Third, in our October 3, 2011
proposed rule, we noted that changes in
ADWM’s vapor recovery rules would
generally serve to clarify and improve
the existing stage II vapor recovery rules
that we approved into the SIP in 1994,
and that the only significant changes
potentially affecting approvability with
respect to CAA section 182(b) (3) would
be the new exemptions for motor
raceways, and for marine and aircraft
refueling facilities. We evaluated the
new exemptions and concluded that
they would be acceptable under section
182(b)(3) because the fuel throughput at
the one motor raceway facility to which
the exemption applies is far below the
10,000-gallon per month low-
throughput threshold exemption
allowed under CAA section 182(b)(3)
and because the exemptions as applied
to the race cars themselves and to
marine and aircraft refueling facilities
do not apply to apply to “motor

vehicles” as defined in CAA section
216(2) and thus are not required to be
subject to stage II vapor recovery
requirements under section 182(b)(3).
Please see our October 3, 2011 proposed
rule at pages 61066 and 61067 for more
information about our evaluation of the
submitted statutory provisions and rules
for compliance with section 182(b)(3)
and for more information about our
proposed waiver under section
202(a)(6).

Compliance With CAA Section 110(1)

In our October 3, 2011 proposed rule,
we also evaluated the statutory
provisions and administrative rules
submitted by ADEQ as part of the
September 21, 2009 SIP revision under
CAA section 110(1) for possible
interference with any applicable
requirement concerning reasonable
further progress (RFP) and attainment of
any of the NAAQS or any other
applicable requirement under the Act.
With respect to this SIP revision, we
found that the only potentially
significant adverse effect on emissions
and, thus, potential for interference
would stem from the exclusion of E85
from the definition of “gasoline” in ARS
41-2121. The exclusion of E85 from
“gasoline” would allow for increased
use of E85 (by FFVs) as a motor fuel in
the Phoenix metropolitan area and
would result in corresponding change in
emissions from FFVs using E85 relative
to the same vehicles using the specially
formulated gasoline (referred to as
‘““Arizona Cleaner Burning Gasoline,” or
‘““Arizona CBG”) otherwise required.1°

10EPA’s guidance for States in developing their
stage II SIPs in the early 1990s suggested that States
use the same definition of “‘gasoline” as the one
found in EPA’s Standard of Performance for Bulk
Gasoline Terminals at 40 CFR 60.501, which
includes “any petroleum distillate or petroleum
distillate/alcohol blend having a Reid vapor
pressure of 27.6 kilopascals or greater which is used
as a fuel for internal combustion engines.” EPA
recommended using this definition to most broadly
reach situations in which refueling of motor
vehicles results in evaporative VOC emissions that
contribute to ozone nonattainment concentrations,
and to avoid a narrow interpretation of what is
“gasoline” that would allow significant VOC
emissions from motor vehicle refueling activities in
nonattainment areas to go uncontrolled.

In the existing SIP, Arizona includes a definition
of “gasoline,” AAC R4-31-901(5), that is consistent
with the NSPS definition. The SIP revision that we
are approving today would replace the existing SIP
definition of “gasoline” from Arizona’s rules for
gasoline vapor recovery (AAGC title 20, chapter 2,
article 9) with the definition of “gasoline” from
Arizona’s statutes governing motor fuel (ARS
section 41-2121(5)). The definition of “gasoline” in
ARS section 41-2121(5) is as inclusive as the
existing SIP definition in AAC R4-31-901(5),
except for the explicit exclusion of E85. Given that
E85 can only be used by FFVs, and based on our
proposed “widespread use” determination with
respect to the FFV fleet in the Phoenix area that
would be fueled at E85 dispensing pumps, we find

(Arizona CBG is a boutique fuel
established to reduce vehicle emissions
in the Phoenix metropolitan area and to
help meet CAA air quality planning
requirements.) The gasoline portion of
E85 must continue to meet the
specifications for Arizona CBG pursuant
to AAC R20-2-718(B).

To evaluate the change in emissions,
we reviewed a recently published study
from the Journal of the Air & Waste
Management Association titled “Effect
of E85 on Tailpipe Emissions from
Light-Duty Vehicles 11" (herein, the
“E85 Vehicle Emissions Study”’), which
compiled the results from previous
published studies but also analyzed a
significantly larger database compiled
by EPA for vehicle certification
purposes. As described in our October
3, 2011 proposed rule, though the
results vary by pollutant and between
“tier 1” (i.e., model year (MY) 1994—
2003) and “tier 2” (MY 2004-2008)
vehicles, in general, the study suggests
that FFVs using E85 emit fewer oxides
of nitrogen (NOx), carbon monoxide,
and particulate matter (PM) relative to
the same FFVs using gasoline. However,
with respect to VOCs, FFVs may well
emit greater VOCs than the same FFVs
using gasoline [based on the
measurement results for non-methane
organic gases (NMOGs)].12

Thus, with respect to nitrogen
dioxide, carbon monoxide and
particulate matter, because emissions
using E85 would be lower than those
using CBG, we concluded that the
incremental substitution of CBG with
E85 would not interfere with RFP or

the exception for E85 from the definition of
“gasoline” acceptable under CAA section 182(b)(3).
Moreover, to allow for the distribution and sale of
E85 in the Phoenix area, a change in the term of
“gasoline” (to exclude E85) for stage II vapor
recovery purposes alone would not have sufficed.
Because of the boutique fuel requirements of
Arizona CBG that have been approved into the
Arizona SIP, a change in the definition of
“gasoline” as a motor fuel (to exclude E85) was also
necessary.

11Janet Yanowitz and Robert L. McCormick,
“Effect of E85 on Tailpipe Emissions from Light-
Duty Vehicles,” Journal of the Air & Waste
Management Association, Volume 59, February
2009, pages 172-182.

12Ethanol itself contains no lead (Pb) or sulfur,
but the ethanol portion of E85 does contain some
Pb and sulfur due to the addition of a denaturant,
which can comprise up to 5% of the ethanol
portion of E85. The denaturant used by ethanol
producers is typically gasoline (either RFG or
conventional gasoline, depending on where the
ethanol plant is located), which has sulfur and Pb
specifications similar to those for CBG. Therefore,
a gallon of E85 would have less sulfur and Pb than
a gallon of CBG (due to the dilution provided by
the ethanol), and thus the emissions of sulfur
dioxide and Pb from use of E85 in FFVs would be
less than the corresponding emissions from use of
CBG in those vehicles. Therefore, there would be
no interference with RFP or attainment of the Pb
and sulfur dioxide NAAQS.
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attainment of the ambient standards for
those pollutants.

We also concluded that the net effect
on ozone conditions in the Phoenix 8-
hour ozone nonattainment area would
be beneficial despite the potential
higher VOC emission rate by E85-fueled
FFVs (relative to CBG-fueled FFVs)
because of the offsetting effect of NOx
emissions reductions (from use of E85
relative to Arizona CBG) and because of
the extension of stage II vapor recovery
requirements to “Area A,” an area that
is larger than the area formerly
designated as nonattainment for the 1-
hour ozone standard and that includes
the fast-growing region west of the City
of Phoenix.13

On the basis of the above rationale,
we determined in our October 3, 2011
proposed rule that this SIP revision,
including the change in the definition of
“gasoline” to exclude “E85,” would not
interfere with RFP and attainment for
any of the NAAQS. Please see our
October 3, 2011 proposed rule at pages
61067 and 61068 for more information
about our evaluation of the submitted
statutory provisions and rules for
compliance with section 110(1) of the
CAA.

D. Proposed Correction of Previous
Rulemaking

Lastly, in our October 3, 2011
proposed rule, we described our direct
final action (59 FR 54521, November 1,
1994) to approve the administrative
rules adopted by ADWM to provide for
the installation and operation of stage II
vapor recovery systems, and in which
we included erroneous references and
failed to identify the specific rules being
incorporated by reference into the SIP.
To address this issue, we proposed,
under section 110(k)(6) and 301(a) of the
CAA,4 to correct our previous
codification of our approval of the stage
IT vapor recovery rules to identify the
appropriate regulatory agency and to
identify the specific rules that were
being approved and incorporated by
reference into the Arizona SIP. Please

13 As submitted in 1993, ARS section 41-2132(C)
established the stage II vapor recovery requirement
within the ozone nonattainment area, but the
current version of this statute, which is included in
today’s final approval action, extends the
requirement to “‘Area A.”

14 Section 110(k)(6) of the CAA provides that,
whenever EPA determines that the Agency’s action
approving, disapproving, or promulgating any plan
or plan revision, area designation, redesignation,
classification, or reclassification was in error, EPA
may in the same manner as the approval,
disapproval, or promulgation revise such action as
appropriate without requiring any further
submission from the State. Section 301(a) of the
CAA authorizes EPA to prescribe such regulations
as are necessary to carry out the Agency’s functions
under the CAA.

see our October 3, 2011 proposed rule
at page 61068 for more information
about our proposed error correction
under CAA section 110(k)(6).

II. Public Comments and EPA
Responses

Our October 3, 2011 proposed rule
provided a 60-day comment period.
During this period, we received no
comments on our proposed action.

I1I. Final Action

As authorized in section 110(k)(3) of
the Act and for the reasons provided in
our October 3, 2011 proposed rule and
summarized herein, EPA is taking final
action to approve the statutory
provisions and updated administrative
rules establishing certain vapor recovery
requirements in the Phoenix
metropolitan area as a revision to the
Arizona SIP. Specifically, we are taking
final action to approve Arizona Revised
Statutes (ARS) sections listed in table 1
of this document and the Arizona
Administrative Code (AAC) sections
listed in table 2 of this document.15
Second, as authorized under CAA
section 202(a)(6), we are taking final
action to waive the stage II vapor
recovery requirements at E85 dispensing
pumps in the Phoenix area under CAA
section 202(a)(6) based on our
conclusion that ORVR is in widespread
use among the FFVs that use such
facilities.

In so doing, we conclude that the
submitted statutory provisions and
updated administrative rules meet the
related requirements for stage II vapor
recovery under CAA section 182(b)(3)
and will not interfere with attainment
and RFP of any of the NAAQS or any
other CAA applicable requirement,
consistent with the requirements of
CAA section 110(1). Final EPA approval
of the updated statutory provisions and
rules and incorporation of them into the
Arizona SIP makes them federally
enforceable.

Lastly, under section 110(k)(6) and
301(a) of the CAA, we are taking final
action to correct and clarify the
incorporation of the previous version of
ADWM'’s vapor recovery related
administrative rules into the Arizona
SIP.

15 Qur approval of the statutory provisions and
administrative rules in tables 1 and 2 of this
document supersedes the previously approved
versions of the administrative rules in the Arizona
SIP (i.e., AAC Article 9 (“Gasoline Vapor Control”),
Rules R4-31-901 through R4-31-910, adopted by
the Arizona Department of Weights and Measures
on August 27, 1993, submitted on May 27, 1994,
and approved on November 1, 1994 (59 FR 54521)).

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve State choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves State law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by State law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993) given the limited
nature of this SIP revision (as to
geographic scope and vehicle
applicability);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
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it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 13, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements (See section

307(b)(2)).
List of Subjects in 40 CFR Parts 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: April 11, 2012.
Lisa P. Jackson,
Administrator.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart D—Arizona

m 2. Section 52.120 is amended by
revising paragraph (c)(69)(i)(A) and
adding paragraph (c)(148) to read as
follows:

§52.120 Identification of plan.
* * * * *

(C] * * %

(69] * % %

(1) * *x *

(A) Arizona Department of Weights
and Measures. (1) Letter from Grant
Woods, Attorney General, State of
Arizona, to John U. Hays, Director,
Department of Weights and Measures,
dated August 31, 1993, and enclosed
Form R102 (“Certification of Rules and
Order of Rule Adoption™).

(2) Arizona Administrative Code,
Article 9 (“Gasoline Vapor Control”),
Rules R4-31-901 through R4-31-910,
adopted August 27, 1993, effective (for
state purposes) on August 31, 1993.

* * * * *

(148) The following plan revision was
submitted on September 21, 2009 by the
Governor’s designee.

(i) Incorporation by reference. (A)
Arizona Department of Weights and
Measures. (1) Arizona Revised Statutes,
title 41 (State Government), chapter 15
(Department of Weights and Measures),
as amended and supplemented by the
general and permanent laws enacted
through the First Special Session, and
legislation effective January 11, 2011 of
the First Regular Session of the Fiftieth
Legislature (2011):

(i) Article 1 (General Provisions),
section 41-2051 (“Definitions”),
subsections (6) (‘‘Certification’), (10)
(“Department”), (11) (“Diesel fuel”),
(12) (“Director”), and (13) (“E85"),
amended by Laws 2008, Ch. 254, § 2;

(ii) Article 6 (Motor Fuel), section 41—
2121 (“Definitions”), subsection (5)
(“Gasoline”’) amended by Laws 2007,
Ch. 292, §11; and

(iii) Article 7 (Gasoline Vapor
Control), section 41-2131
(“Definitions”), added by Laws 1992,
Ch. 299, § 6; section 41-2132 (““Stage I
and stage II vapor recovery systems”’),
amended by Laws 2010, Ch. 181, § 2;
and section 41-2133 (“Compliance
schedules”’), amended by Laws 1999,
Ch. 295, §17.

(2) Arizona Administrative Code, title
20, chapter 2, article 1 (Administration
and Procedures), section R20-2-101
(“Definitions”), effective (for state
purposes) on June 5, 2004.

(3) Arizona Administrative Code, title
20, chapter 2, article 9 (Gasoline Vapor
Control):

(i) Sections R20—2-901 (‘‘Material
Incorporated by Reference”), R20-2—902
(“Exemptions”), R20—2-903
(“Equipment and Installation”), R20-2—
904 (“Application Requirements and
Process for Authority to Construct Plan
Approval”’), R20-2-905 (“Initial
Inspection and Testing”’), R20—-2-910

(“Annual Inspection and Testing”’),
R20-2-911 (“Compliance Inspections™),
and R20-2-912 (“Enforcement”’),
effective (for state purposes) on June 5,
2004.

(ii) Sections R20-2-907
(“Operation”), R20-2—908 (‘“Training
and Public Education”), and R20-2-909
(“Recordkeeping and Reporting”),
effective (for state purposes) on October
8, 1998.

[FR Doc. 2012-14148 Filed 6-12—12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR 52

[EPA-R09-OAR-2012-0253; FRL-9682-5]

Approval of Air Quality Implementation
Plan; Arizona; Attainment Plan for
1997 8-Hour Ozone Standard

AGENCY: U.S. Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a state
implementation plan (SIP) revision
submitted by the State of Arizona on
June 13, 2007, to demonstrate
attainment of the 1997 8-hour ozone
national ambient air quality standards
(NAAQS) in the Phoenix-Mesa
nonattainment area by June 15, 2009.
This action was proposed in the Federal
Register on April 11, 2012. EPA is
approving the submitted SIP revision
based on our determination that it
contains all of the SIP elements required
for ozone nonattainment areas under
title I, part D, subpart 1 of the Clean Air
Act (CAA) for the 1997 8-hour ozone
NAAQS.

DATES: This rule is effective on July 13,
2012.

ADDRESSES: EPA has established docket
number EPA-R09-OAR-2012-0253 for
this action. Generally, documents in the
docket for this action are available
electronically at http://
www.regulations.gov or in hard copy at
EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed at
http://www.regulations.gov, some
information may be publicly available
only at the hard copy location (e.g.,
copyrighted material, large maps, multi-
volume reports), and some may not be
available in either location (e.g.,
confidential business information
(CBI)). To inspect the hard copy
materials, please schedule an
appointment during normal business
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hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Anita Lee, Air Planning Office (AIR-2),
U.S. Environmental Protection Agency,
Region IX, (415) 972-3958,
lee.anita@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and ‘“‘our” refer to EPA.

Table of Contents

I. Proposed Action

II. Public Comments and EPA Responses
III. EPA Action

IV. Statutory and Executive Order Reviews

I. Proposed Action

On April 11, 2012 (70 FR 21690), EPA
proposed to approve the “Eight-Hour
Ozone Plan for the Maricopa
Nonattainment Area’” (2007 Ozone Plan)
submitted as a SIP revision by the
Arizona Department of Environmental
Quality (ADEQ) on June 13, 2007. We
proposed to approve the 2007 Ozone
Plan based on our determination that it
contains all of the plan elements
required for ozone nonattainment areas
under title I, part D, subpart 1 of the
CAA, including the demonstration of
reasonably available control measures
(RACM), reasonable further progress
(RFP), emission inventories,
transportation conformity motor vehicle
emission budgets for 2008, and
contingency measures to be
implemented if the Phoenix-Mesa
nonattainment area fails to attain by
June 15, 2009.

II. Public Comments and EPA
Responses

EPA provided a 30-day public
comment period on our proposed
action. This comment period ended on
May 11, 2012. We received no
comments.

III. EPA Action

Under CAA section 110(k)(3), EPA is
fully approving the 2007 Ozone Plan for
Phoenix-Mesa based on our
determination that it meets all
applicable requirements under subpart 1
of part D, title I of the CAA for the 1997
8-hour ozone NAAQS, as follows:

1. The 2002 base year emission
inventory as meeting the requirements
of CAA section 172(c)(3) and 40 CFR
51.915;

2. The reasonably available control
measures demonstration as meeting the
requirements of CAA section 172(c)(1)
and 40 CFR 51.912(d);

3. The reasonable further progress
demonstration as meeting the
requirements of CAA section 172(c)(2)
and 40 CFR 51.910;

4. The attainment demonstration as
meeting the requirements of CAA
section 172(c)(1) and 40 CFR 51.908;

5. The contingency measures for
failure to make RFP or to attain as
meeting the requirements of CAA
section 172(c)(9); and

6. The motor vehicle emission
budgets for the attainment year of 2008,
which are derived from the attainment
demonstration, as meeting the
requirements of CAA section 176(c) and
40 CFR part 93, subpart A.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

e Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 13, 2012.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Ozone, Nitrogen dioxide,
Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: May 25, 2012.

Jared Blumenfeld,

Regional Administrator, EPA Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:
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PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart D—Arizona

m 2. Section 52.120 is amended by
adding paragraph (c)(149) to read as
follows:

§52.120 Identification of plan.
* * * * *
* x %

(c)

(149) The following plan was
submitted on June 13, 2007 by the
Governor’s designee.

(i) [Reserved]

(ii) Additional Materials. (A) Arizona
Department of Environmental Quality.
(1) Letter dated June 13, 2007 from
Stephen A. Owens, Director, ADEQ, to
Wayne Nastri, Regional Administrator,
United States Environmental Protection
Agency, Region IX.

(2) Eight-Hour Ozone Plan for the
Maricopa Nonattainment Area, dated
June 2007, including Appendices,
Volumes One and Two.

[FR Doc. 2012—-13817 Filed 6-12-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2011-0091, EPA-R03-
OAR-2011-0584; FRL-9685-2]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Regional Haze State Implementation
Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing the limited
approval of the Commonwealth of
Virginia’s Regional Haze State
Implementation Plan (SIP) revision.
EPA is taking this action because
Virginia’s SIP revision, as a whole,
strengthens the Virginia SIP. This action
is being taken in accordance with the
requirements of the Clean Air Act (CAA)
and EPA’s rules for states to prevent and
remedy future and existing
anthropogenic impairment of visibility
in mandatory Class I areas through a
regional haze program. EPA is also
approving this revision as meeting the
infrastructure requirements relating to
visibility protection for the 1997 8-hour
ozone National Ambient Air Quality
Standard (NAAQS) and the 1997 and

2006 fine particulate matter (PM- s)
NAAQS.

DATES: This final rule is effective on July
13, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2011-0091,
EPA-R03-OAR-2011-0584. All
documents in the docket are listed in
the www.regulations.gov Web site.
Although listed in the electronic docket,
some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Melissa Linden, (215) 814—2096, or by
email at linden.melissa@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA. On January 25, 2012 (77 FR 3691),
EPA published a notice of proposed
rulemaking (NPR) for the
Commonwealth of Virginia. The NPR
proposed limited approval and limited
disapproval of Virginia’s Regional Haze
SIP. The formal SIP revisions were
submitted by the Virginia Department of
Environmental Quality (VADEQ) on July
17, 2008, March 6, 2009, January 14,
2010, October 4, 2010, November 19,
2010, and May 6, 2011. This revision
also meets the requirements of CAA
sections 110(a)(2)(D)(1)(II) and 110
(a)(2)()), relating to visibility protection
for the 1997 8-hour ozone NAAQS and
the 1997 and 2006 PM, s NAAQS.

II. Summary of SIP Revision

The SIP revision includes a long term
strategy with enforceable measures
ensuring reasonable progress towards
meeting the reasonable progress goals
for the first planning period through
2018. Virginia’s Regional Haze Plan
contains the emission reductions
needed to achieve Virginia’s share of
emission reductions and sets the
reasonable progress goals for other states

to achieve reasonable progress at the
two Class I Areas within Virginia,
Shenandoah National Park and James
River Face Wilderness Area. The
specific requirements of the CAA and
EPA’s Regional Haze Rule (RH rule) (64
FR 35732, July 1, 1999) and the
rationale for EPA’s proposed action are
explained in the NPR and will not be
restated here. EPA received numerous
adverse comments on the January 25,
2012 NPR. A summary of the comments
submitted and EPA’s responses are
provided in section III of this document.

III. Summary of Public Comments and
EPA Responses

Comment: The commenter argued that
EPA’s proposed limited approval/
limited disapproval action based on
Virginia’s reliance on clean air interstate
rule (CAIR) is unwarranted and should
be withdrawn. Instead, the commenter
states that EPA should grant full and
unconditional approval of the Virginia
Regional Haze SIP. The commenter
disagreed that CAIR renders the State’s
SIP unable to satisfy all of the CAA’s
regional haze SIP requirements. The
commenter noted that Virginia’s SIP
was submitted prior to the remand of
CAIR and relied on the requirements
under 40 CFR 51.308(e)(4), which
remain in effect at this time. The
commenter argued that as a result, the
Virginia SIP is entirely consistent with
the applicable law. The commenter also
argued that if the D.C. Circuit
invalidates the cross state air pollution
rule (CSAPR), EPA’s limited
disapprovals of regional haze SIPs due
to their reliance on the CAIR equals best
available retrofit technology (BART)
provision of the regional haze rules will
have created unnecessary complications
for states that should properly be able to
continue their reliance on CAIR. The
commenter argued that EPA does not
have a basis to propose or promulgate
disapproval or limited disapproval of a
Regional Haze SIP due to its reliance on
CAIR and on 40 CFR 51.308(e)(4)
because the SIP is fully compliant with
the relevant regulations as they exist
today.® The commenter believes that the
only proper course of action for EPA is
to promptly promulgate a full and
unconditional approval of the Virginia
SIP.

Response: EPA disagrees with the
commenter and has determined the
limited approval/limited disapproval is
appropriate for this SIP. The
requirements for a BART alternative
program, specific to trading programs in
40 CFR 51.308(e)(2) state that ‘““such an

1The word “today” in the text refers to the date
of the comment letter, February 24, 2012.
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emissions trading program or other
alternative measure must achieve
greater reasonable progress than would
be achieved through the installation and
operation of BART.” EPA’s analysis, in
2005, showing that CAIR would provide
for greater reasonable progress than
BART, was based on the then reasonable
assumption that CAIR met the
requirements of the CAA and would
remain in place. EPA’s Transport Rule,
commonly referred to as the CSAPR,
sunset the requirements of CAIR. EPA’s
decision to sunset CAIR is the result of
a decision by the Court of Appeals for
the D.C. Circuit remanding CAIR to EPA
and leaving CAIR in place only
“temporarily,” as noted in our notice of
proposed rulemaking and by the
commenters. As such, notwithstanding
the regulatory text in 40 CFR
51.308(e)(4), we cannot fully approve
the Virginia Regional Haze SIP which
relies heavily on CAIR as part of its
long-term strategy and to meet the
BART requirements.

The EPA has also completed an
analysis and has proposed the Transport
Rule as an alternative to BART for
electrical generating units (EGUs)
located in the Transport Rule states
(which include Virginia). (76 FR 82219,
December 30, 2011). Given the
significance of the emissions reductions
from CAIR to Virginia’s demonstration
that it has met the requirements of the
Regional Haze Rule, EPA proposed
issuing a limited disapproval of the
Virginia SIP. Although CAIR is
currently being administered by EPA
pursuant to an order by the Court of
Appeals for the D.C. Circuit in EME
Homer City Generation, L.P. v. EPA, it
will not remain in effect indefinitely.
For this reason, EPA cannot fully
approve Regional Haze SIP revisions
that rely on CAIR for emission reduction
measures.

Comment: The commenter stated that
EPA’s proposal of approving the
reasonable progress controls for Mead
Westvaco is contrary to EPA’s position
in the proposal of Arkansas’s Regional
Haze SIP that the uniform rate of
progress (URP) does not establish a
““safe harbor” and is not supported by
the preamble to the RH rule (64 FR
35732). The commenter also stated that
VADEQ and EPA placed undue weight
on the premise that the visibility
improvements projected for the affected
Class I areas are in excess of those
needed to be on the URP glidepath, and
therefore, a less-rigorous Reasonable
Progress analysis was acceptable.
Another commenter gave a similar
comment but added that the 1 percent
contribution to impairment before a
source will be considered for control for

reasonable progress purposes is
arbitrary.

Response: EPA disagrees with the
commenter regarding the comments on
the URP. The RH rule preamble states
that ““[ilf the State determines that the
amount of progress identified through
the [URP] analysis is reasonable based
upon the statutory factors, the State
should identify this amount of progress
as its reasonable progress goal for the
first long-term strategy, unless it
determines that additional progress
beyond this amount is also reasonable.
If the State determines that additional
progress is reasonable based on the
statutory factors, the State should adopt
that amount of progress as its goal for
the first long-term strategy. Virginia did
determine that the reasonable progress
goals (RPG) for the first implementation
period would be beyond the URP and
developed the RPGs using the four
factors required by the statute. As such,
the URP glidepath was not a stopping
point for analysis done by VADEQ. The
analysis of reasonable measures
evaluated by VISTAS can be found in
Virginia’s appendices. The 1 percent
contribution of impairment for
reasonable progress is not arbitrary, but
rather explained in Virginia’s submittal.

Comment: The commenter stated that
a 90 percent efficient scrubber at Mead
Westvaco should be reasonable progress
instead of the upgrade to the current
flue gas desulfurization (FGD). The
commenter stated that the new scrubber
with 90 percent efficiency could have a
cumulative improvement of visibility on
four Class I areas of 0.8—1.3 deciview
beyond the BART limit. The commenter
also stated that the upgrade to the
current FGD results in a cumulative
improvement of visibility on four Class
I areas of 0.3 deciview beyond BART.

Response: The visibility improvement
provided by the commenter is
calculated using a cumulative impact,
combining the improvement at all class
I areas impacted by the source. The RH
rule does not require the use of
cumulative impact in reviews done by
the state, and VADEQ chose not to
assess visibility on a cumulative basis.
Virginia did include in their
determination for reasonable progress
that the upgrade of the FGD at Mead
Westvaco, along with the other
measures in the long-term strategy
ensure that the state is on the glidepath
for achieving natural background for the
20 percent worst days by 2064 and that
there is no degradation to the 20 percent
best days as required. Thus, EPA agrees
that the upgrade to the FGD is
acceptable for reasonable progress in the
regional haze planning period.

Comment: The commenter believes
that VADEQ overestimated the costs of
a New Caustic flue gas desulfurization
(FGD) and new Spray Dryer with
Baghouse, while the commenters
analysis shows that the costs of a New
Caustic FGD and new Spray Dryer with
Baghouse are reasonable in terms of
total and incremental costs per ton and
per deciview.

Response: EPA disagrees with the
commenter’s analysis of costs of the
FGD and baghouse. The approach used
by the commenter to calculate the
revised costs of the New Caustic FGD
and Spray Dryer with Baghouse use a
cumulative total visibility impact and
this approach is not required by EPA,
but rather recommended. The state has
the option to use a cumulative approach
for calculating the cost per deciview of
a control technology. EPA therefore
agrees with VADEQ in their reasoned
cost analysis for BART controls for
sulfur dioxide (SO5).

Comment: The commenter stated
VADEQ was incorrect and inconsistent
in applying its cost thresholds, and its
conclusions are inconsistent with BART
determinations for paper mill power
boilers in Virginia and in other states.

Response: EPA disagrees that
VADEQ’s BART determinations are
incorrect, or inconsistent, or
unreasonable. BART determinations are
done on a case-by-case basis, so it is
possible that a control technology for
one power boiler may not be a
reasonable option for another. The state
has the discretion to rank the
technologies of the BART determination
in their analysis. Virginia has completed
this analysis to show the upgrade of the
current FGD is BART and EPA agrees.
The commenter supplied other BART
determinations which have different
fuel types than that of the Mead
Westvaco Facility in Virginia, and the
power boiler number 9 is in a combined
stack with three other power boilers that
go through the FGD and will receive
additional SO, reductions as a result of
the upgrade required for BART.
Therefore, the commenter’s statements
are not analogous, and EPA finds
Virginia’s determinations reasonable.

Comment: The commenter stated it
believed that EPA must disapprove the
Virginia Regional Haze SIP due to the
reliance on CAIR as a BART substitute
and as part of its reasonable progress
demonstration.

Response: EPA disagrees in general
with this comment. EPA understands
that CAIR has been remanded and that
is the reason that the limited
disapproval of the Virginia Regional
Haze SIP is being promulgated. EPA has
proposed that the Transport Rule is
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better than BART and proposed a
Federal implementation plan (FIP) for
Virginia to replace the CAIR reliance.
(76 FR 82219) EPA does recognize that
the other additional measures in the SIP
submitted by Virginia help strengthen
the Virginia SIP as a whole and are the
basis for the limited approval portion of
this action.

Comment: The commenter stated that
the Virginia Regional Haze SIP does not
provide enough reductions to meet the
uniform rate of progress for James River
Face Wilderness Area on the 20 percent
best days and does not provide a
reasoned justification for failing to do
so. The commenter stated the SIP is
therefore, deficient and unapprovable.
The Commonwealth has also not
complied with the requirement of EPA’s
rules that it provide an assessment of
the number of years it would take to
attain natural conditions of visibility
improvement on the best days based on
the reasonable progress goals selected
by the Commonwealth. The commenter
states that a uniform rate of progress to
achieve a 9.8 deciview reduction would
require reductions of 0.163 deciview per
year (dv/yr), or a total of 2.29 deciview
over the 14 years of the first planning
period.

Response: EPA disagrees with the
commenter. 40 CFR 51.308(d)(1) states
that ” the reasonable progress goals
must provide for an improvement in
visibility for the most impaired days
over the period of the implementation
plan and to ensure that no degradation
in visibility for the least impaired days
over the same period”. The URP does
not apply to the 20 percent best days,
but only the 20 percent worst or most
impaired days. The requirement is to
demonstrate that the 20 percent best
days show no degradation in visibility
which VADEQ has done on page 55 of
their October 4, 2010 submittal. EPA
believes that Virginia has met these
requirements.

Comment: The commenter questioned
EPA’s authority to grant “limited”
approvals and disapprovals. The
commenter also states that the final
limited approval and limited
disapproval of the Virginia Regional
Haze SIP cannot lawfully discharge or
restart the clock on a FIP obligation
because EPA is already under a
nondiscretionary duty to promulgate a
regional haze FIP by virtue of the EPA’s
findings of failure to submit for Virginia
on January 15, 2009.

Response: EPA disagrees with the
commenter and finds that the limited
approval, limited disapproval is
appropriate for SIP strengthening and
due to the status of CAIR. The final
limited disapproval must be signed

prior to EPA issuing a FIP to correct the
reliance on CAIR in Virginia’s Regional
Haze SIP. The explanation in the
proposed notice explained the effects of
a limited disapproval and the timeframe
for a FIP to be promulgated. It is
understood that EPA does not have
those additional 2 years because EPA is
obligated to finalize the actions on the
Virginia Regional Haze SIP pursuant to
a judicial consent decree entered by the
National Park Conservation Association
(NPCA). Also, EPA has statutory
authority for limited approvals and
limited disapprovals pursuant to
Section 110(k)(3) of the CAA.

Comment: The commenter noted that
Virginia has arbitrarily rejected Mid-
Atlantic Northeast Visibility Union’s
(MANE—-VU) requested measures as
reasonable progress requirements to
address Virginia’s contribution to
Brigantine National Wildlife Refuge,
Great Gulf Wilderness Area, and
Presidential Range—Dry River
Wilderness Area. Virginia made
assertions using VISTAS analysis
showing that no stack contributes 1
percent or more to impairment at
Brigantine, and that some of the units
are temporarily shut down or predicted
by the integrated planning model (IPM)
model to be shut down by 2018. The
commenter claimed these assertions are
not federally enforceable and that EPA’s
rule requires Virginia to consult with
the states whose class I areas it impacts
“in order to develop coordinated
emission management strategies.” 40
CFR 51.308(d)(3)(i). The commenter
believed that Virginia has not addressed
its share of emission reductions
required by 40 CFR 51.308(d)(3)(ii) in
the SIP are needed to meet the progress
goal for class I areas emissions impact
and that the SIP should be disapproved.
The commenter stated that Virginia did
not comply with this requirement, nor
did it provide the modeling required in
40 CFR 51.308(d)(3)(iii). The commenter
stated that EPA’s approved regional
haze SIP for New Jersey found the
MANE—-VU measures are ‘“‘necessary to
achieve the Reasonable Progress Goal”
for Brigantine and other class I areas.
The commenter stated that New Jersey
and MANE-VU states considered the
five factor analysis required and
Virginia did not question those
reasonable progress goals, or provide a
reasoned basis for not doing them. See
40 CFR 51.308(d)(1)(i)(A).

Response: EPA disagrees with the
comments regarding reasonable progress
goals and finds the commenter’s
comparisons not analogous to Virginia.
There are only four factors required for
the reasonable progress goals in 40 CFR
51.308(d)(1)(i)(A) and they are cost of

compliance, the time necessary for
compliance, the energy and non-air
quality environmental impacts of
compliance, and remaining useful life of
any potentially affected sources.
Virginia has supplied a technical
analysis of the reductions in emissions
towards meeting the MANE-VU
measures by using the emission
inventory, ambient monitoring data and
modeling done by the regional planning
organizations (RPO) VISTAS, which is
found in VADEQ’s appendices. EPA
recommended that the states form RPOs
for planning purposes of the regional
haze SIPs, and both VISTAS and
MANE-VU states did participate in
coordination meetings for developing
these SIPs. EPA has approved different
approaches for establishing reasonable
progress goals, and the states have the
flexibility in doing so for their
respective class I areas. Additionally,
each RPO modeled using a separate set
of assumptions to demonstrate the share
of apportioned emission reductions. In
using the VISTAS approach, as
approved by EPA, Virginia has met its
share of emission reductions for the
class I areas it impacts. If the reasonable
progress goals are not met or on track to
be met for the 2018 targets, then the
shortfall will be addressed in the
midcourse review and a SIP revision to
address any additional measures needed
at that time to address the shortfall in
emission reductions.

IV. Final Action

EPA is finalizing its limited approval
of the revisions to the Virginia SIP
submitted on July 17, 2008, March 6,
2009, January 14, 2010, October 4, 2010,
November 19, 2010, and May 6, 2011,
address regional haze for the first
implementation period. EPA is issuing a
limited approval of the Virginia SIP
since overall the SIP will be stronger
and more protective of the environment
with the implementation of those
measures by Virginia and with having
Federal approval and enforceability
than it would without those measures
being included in the Virginia’s SIP.
The final limited disapproval and FIP
will be in a separate rulemaking action
done by EPA. EPA is also approving this
revision as meeting the applicable
visibility related requirements of section
110(a)(2) of the CAA including, but not
limited to sections 110(a)(2)(D)(i)(II) and
110(a)(2)(J) of the CAA, relating to
visibility protection for the 1997 8-hour
ozone NAAQS and the 1997 and 2006
PM..s NAAQS.
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V. Statutory and Executive Order
Reviews
A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the

CAA and applicable Federal regulations.

42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 13, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action.

This action finalizing the limited
approval of the Virginia Regional Haze
SIP may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2) of the CAA.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: May 30, 2012.

W.C. Early,
Acting Regional Administrator, Region III.

Therefore, 40 CFR part 52 is amended
as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2. Amend §52.2420, in the table in
paragraph (e) by adding an entry for
“Regional Haze Plan” at the end of the
table to read as follows:

§52.2420 Identification of plan.
* * * * *
(e) * x %

Name of non-regulatory

Applicable geographic

State submittal date

EPA approval date

Additional explanation

SIP revision area
Regional Haze Plan ........... Statewide .......ccceviverienn. 7/17/08, 3/6/09, 1/14/12, 6/13/2012 [Insert page §52.2452(d); Limited Ap-

10/4/10, 11/19/10, 5/6/

number where the docu-

proval.

11. ment begins].
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m 3. Amend §52.2452 by adding
paragraph (d) to read as follows:

§52.2452 Visibility protection.
* * * * *

(d) Limited approval of the Regional
Haze Plan submitted by the
Commonwealth of Virginia on July 17,
2008, March 6, 2009, January 14, 2010,
October 4, 2010, November 19, 2010,
and May 6, 2011.

[FR Doc. 2012-14270 Filed 6-12—12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2010-0078; FRL—9348-7]
Killed, Nonviable Streptomyces
acidiscabies Strain RL-110T;

Exemption From the Requirement of a
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of killed,
nonviable Streptomyces acidiscabies
strain RL—1107 in or on all food
commodities when applied as a pre- or
post-emergent herbicide and used in
accordance with good agricultural
practices. Marrone Bio Innovations, Inc.
submitted a petition to EPA under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), requesting an exemption from
the requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of killed, nonviable
Streptomyces acidiscabies strain RL—
110T under the FFDCA.

DATES: This regulation is effective June
13, 2012. Objections and requests for
hearings must be received on or before
August 13, 2012, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2010-0078, is at
http://www.regulations.gov or at the
OPP Docket in the Environmental
Protection Agency Docket Center (EPA/
DC), located in EPA West, Rm. 3334,
1301 Constitution Ave. NW.,,
Washington, DC 20460—0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The

telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

Some documents cited in this final
rule are located in a different docket
associated with a notice of receipt
(NOR) of an application for a new
pesticide, Streptomyces acidiscabies
strain RL—110T, under the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA). That docket number is
EPA-HQ-OPP-2010-0079. Such
documents include the Biopesticides
Registration Action Document (BRAD)
provided as a reference in Unit IX. (Ref.
1) of this final rule, and other
documents listed Unit IX. of this final
rule.

FOR FURTHER INFORMATION CONTACT: Ann
Sibold, Biopesticides and Pollution
Prevention Division (7511P), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460-0001;
telephone number: (703) 305-6502;
email address: sibold.ann@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing

Office’s e-CFR site at http://
ecfr.gpoaccess.gov/cgi/t/text/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl. To access the harmonized
test guidelines referenced in this
document electronically, please go to
http://www.epa.gov/ocspp and select
“Test Methods and Guidelines.”

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 346a(g), any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2010-0078 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before August 13, 2012. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b). In addition to filing an
objection or hearing request with the
Hearing Clerk as described in 40 CFR
part 178, please submit a copy of the
filing that does not contain any CBI for
inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit a copy of your non-CBI
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2010-0078, by one of the following
methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), Mail Code: 28221T, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.

II. Background and Statutory Findings

In the Federal Register of March 10,
2010 (75 FR 11171) (FRL-8810-8), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide tolerance petition (PP 0F7681)


http://www.epa.gov/dockets/contacts.htm
http://www.epa.gov/dockets/contacts.htm
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets
http://www.epa.gov/ocspp
mailto:sibold.ann@epa.gov
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by Marrone Bio Innovations, Inc., 2121
Second St., Suite B-107, Davis, CA
95618. The petition requested that 40
CFR part 180 be amended by
establishing an exemption from the
requirement of a tolerance for residues
of Streptomyces acidiscabies strain RL—
1107. This notice referenced a summary
of the petition prepared by the
petitioner, Marrone Bio Innovations,
Inc., which is available in the docket via
http://www.regulations.gov. There were
no comments received in response to
the notice of filing.

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines “‘safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings but does not include
occupational exposure. Pursuant to
section 408(c)(2)(B) of FFDCA, in
establishing or maintaining in effect an
exemption from the requirement of a
tolerance, EPA must take into account
the factors set forth in section
408(b)(2)(C) of FFDCA, which require
EPA to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance exemption and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue * * *.” Additionally, section
408(b)(2)(D) of FFDCA requires that EPA
consider “available information
concerning the cumulative effects of [a
particular pesticide’s] * * * residues
and other substances that have a
common mechanism of toxicity.”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

III. Toxicological Profile

Consistent with section 408(b)(2)(D)
of FFDCA, EPA reviewed the available
scientific data and other relevant
information in support of this action
and considered its validity,
completeness, and reliability and the

relationship of this information to
human risk. EPA also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children.

A. Overview of Streptomyces
acidiscabies Strain RL-110T

Streptomyces species are commonly
found in agricultural settings (i.e., soils
and decaying plant material) and are
present on fresh produce of all kinds
with no known adverse effects. Indeed,
the Manual of Clinical Microbiology
(9th edition) (Ref. 2) states that the
primary ecological niche for aerobic
actinomycetes, such as Streptomyces
acidiscabies strain RL-110T7, is likely
decaying plant material. The Manual of
Clinical Microbiology (9th edition) (Ref.
2) further states that infections caused
by Streptomyces species are infrequent
and limited to species unrelated to
acidiscabies and does not identify
Streptomyces acidiscabies as clinically
significant. No food borne disease
outbreaks associated with Streptomyces
species or mammalian active toxin
production from Streptomyces species,
including Streptomyces acidiscabies,
have been reported. Streptomyces
species have been used in pesticide
products to control various pests of
agricultural products. In conjunction
with the registration of some of these
pesticide products, EPA established the
following exemptions from the
requirement of a tolerance:

1. Streptomyces sp. (now
griseoviridis) strain K61 (40 CFR
180.1120)—See the Federal Register of
April 21, 1993 (58 FR 21402) (FRL—
4577-9).

2. Streptomyces lydicus WYEC 108
(40 CFR 180.1253)—See the Federal
Register of June 3, 2004 (69 FR 31297)
(FRL-7361-3).

Streptomyces acidiscabies strain RL—
110T was isolated from scab-infected
potatoes in Maine and New York. The
pesticide active ingredient consists of
killed, nonviable Streptomyces
acidiscabies strain RL—1107 cells and
spent fermentation media. Thaxtomin
A, a phytotoxin produced by
Streptomyces acidiscabies strain RL—
1107, provides the herbicide mode of
action.

B. Microbial Pesticide Toxicology Data
Requirements

All applicable mammalian toxicology
data requirements supporting the
request for an exemption from the
requirement of a tolerance for residues
of killed, nonviable Streptomyces
acidiscabies strain RL—1107 in or on all
food commodities have been fulfilled

with data submitted by the petitioner or
data waiver requests that have been
granted by EPA. Results of acceptable
(i.e., data that are scientifically sound
and useful for risk assessment) toxicity
tests (acute oral, dermal, and inhalation
toxicity), primary eye and dermal
irritation tests, and a skin sensitization
test, all of which addressed potential
routes of exposure to the active
ingredient, revealed little to no toxicity,
irritation, or sensitization attributed to
killed, nonviable Streptomyces
acidiscabies strain RL—110T. Moreover,
the acute toxicity and primary irritation
tests received a Toxicity Category IV
classification (see 40 CFR 156.62).
Finally, the results of an acute
intravenous injection toxicity/
pathogenicity test demonstrated that
live Streptomyces acidiscabies strain
RL-110T were not toxic, infective and/
or pathogenic to the test animals.

The overall conclusions from all
toxicological information submitted by
the petitioner are briefly described in
this unit, while more in-depth synopses
of some study results can be found in
the associated Biopesticides Registration
Action Document (BRAD) provided as a
reference in Unit IX. (Ref. 1).

1. Acute oral toxicity/pathogenicity
(Harmonized Guideline 885.3050) and
acute pulmonary toxicity/pathogenicity
(Harmonized Guideline 885.3150)
(Master Record Identification Number
(MRID No.) 479468-17). EPA waived the
acute oral toxicity/pathogenicity and
acute pulmonary toxicity/pathogenicity
data requirements for the killed
microorganism, but required the
intravenous injection acute toxicity/
pathogenicity study to verify the
product, under a “worst case” scenario,
would not be toxic and/or pathogenic to
the test animals.

The toxicity component of the acute
oral toxicity/pathogenicity and acute
pulmonary toxicity/pathogenicity data
requirements was fulfilled by MRID No.
479468-02 (acute oral toxicity,
described in this unit) and MRID No.
479468-04 (acute inhalation toxicity,
described in this unit), respectively.

2. Acute injection toxicity/
pathogenicity (intravenous)—rat
(Harmonized Guideline 885.3200; MRID
No. 479468-08). An acceptable acute
injection toxicity/pathogenicity study
demonstrated that live Streptomyces
acidiscabies strain RL—110T was not
toxic, infective, and/or pathogenic to
rats when administered intravenously in
a single dose of 9.0 x 10¢ colony-forming
units (CFU) per rat.

3. Acute oral toxicity—rat
(Harmonized Guideline 870.1100; MRID
No. 479468-02). An acceptable acute
oral toxicity study with a test substance
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containing killed, nonviable
Streptomyces acidiscabies strain RL—
110T demonstrated that the oral median
lethal dose (LDso) (i.e., a statistically
derived single dose that can be expected
to cause death in 50% of test animals)
was greater than 5,000 mg/kg for female
rats. This is the limit dose, and no
further acute oral testing is required.
(Toxicity Category IV).

4. Acute dermal toxicity—rat
(Harmonized Guideline 870.1200; MRID
No. 479468-03). An acceptable acute
dermal toxicity study with a test
substance containing killed, nonviable
Streptomyces acidiscabies strain RL—
110T demonstrated that the dermal LDso
was greater than 5,050 mg/kg for male
and female rats combined. This is the
limit dose, and no further acute dermal
testing is required. (Toxicity Category
V).

5. Acute inhalation toxicity—rat
(Harmonized Guideline 870.1300; MRID
No. 479468-04). An acceptable acute
inhalation study with a test substance
containing killed, nonviable
Streptomyces acidiscabies strain RL—
110T demonstrated that the inhalation
median lethal concentration (LCso) was
greater than 2.21 mg/L (the limit or
maximum dose required to be tested) for
male and female rats combined.
(Toxicity Category IV).

6. Primary dermal 1rr1tat10n—rabb1t
(Harmonized Guideline 870.2500; MRID
No. 479468-06). An acceptable primary
dermal irritation study demonstrated
that a test substance containing killed,
nonviable Streptomyces acidiscabies
strain RL—1107T was not irritating to the
skin of rabbits (Toxicity Category IV).

7. Skin sensitization—guinea pig
(Harmonized Guideline 870.2600; MRID
No. 479468-07). An acceptable dermal
sensitization study demonstrated that a
test substance containing killed,
nonviable Streptomyces acidiscabies
strain RL—110T was not a dermal
sensitizer to guinea pigs.

IV. Aggregate Exposure

In examining aggregate exposure,
section 408 of FFDCA directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

A. Dietary Exposure

1. Food exposure. Killed, nonviable
Streptomyces acidiscabies strain RL—
1107 will be applied as a herbicide to
agricultural crops pre-plant, at-plant

and post-plant and may be applied up
to the day of harvest. Exposure to this
active ingredient through food is
possible but is expected to be minimal
for the following reasons:

i. The proposed pesticide product will
be diluted prior to application.

ii. Pre-plant applications will occur
1-45 days or more before planting.

iii. At-plant applications will be
broadcast and incorporated into the soil
mechanically or by rainfall or sprinkler
application.

iv. Post-plant applications for trees
will be made as a broadcast or banded
application to soil surface below
established trees or between tree rows
and incorporated into the soil by
rainfall, irrigation or mechanical
incorporation.

v. Post-plant lay-by and split
application will be made between rows
and incorporated into the soil.

vi. Application to rice fields is
followed by flooding or partially
draining and re-flooding the fields. and

vii. Rainfall and sprinkler irrigation
will further wash residues of the
pesticide from treated crops.

Following all applications, killed,
nonviable Streptomyces acidiscabies
strain RL—1107T will naturally degrade
due to consumption by other biological
organisms, including bacteria and fungi
(Ref. 3).

In the unlikely event that any residues
of the pesticide remain in or on
consumed food, no adverse effects
would be expected, based on the lack of
toxicity, infectivity, and/or
pathogenicity demonstrated in the
submitted studies.

2. Drinking water exposure. Exposure
to residues of killed, nonviable
Streptomyces acidiscabies strain RL—
1107 in consumed drinking water is
unlikely, since the majority of the
proposed use patterns (ground and
aerial) include measures to incorporate
the herbicide into the soil; however,
residues may appear at low levels in
ground and surface water from these
uses due to runoff or drainage from
treated fields, or by spray drift. These
residues will be minimized by natural
degradation of the active ingredient by
microbial activity (Ref. 3). Furthermore,
since application of the product is
concentrated in upper soil strata,
movement through the soils would
likely filter out any remaining product.

The proposed directions for
applications to established turf in
landscapes provide for dilution of the
product prior to application, but do not
include measures to incorporate the
product. Since established turf
constitutes significant ground cover,
this, in itself, would be expected to

reduce the potential runoff of the
pesticide into surface water and
percolation to ground water. The
proposed directions for applications to
ornamentals in landscapes specify
dilution prior to application and
incorporation by irrigation or raking
into the soil. These measures, along
with natural degradation and
incorporation of the product into upper
soil strata, will reduce the potential for
runoff into surface or ground water.

The proposed use in rice provides the
greatest potential for residues of killed,
nonviable Streptomyces acidiscabies
strain RL—1107 to appear in ground and
surface water, since application to rice
fields is followed by flooding the treated
fields. If residues of Streptomyces
acidiscabies strain RL—110T are
transferred to surface or ground waters
that are intended for eventual human
consumption, and subjected to
sanitation (e.g., chlorination, pH
adjustments, filtration, high
temperatures) in drinking water
treatment plants, the residues would
likely be removed from the finished
drinking water (Ref. 4). In the unlikely
event that any residues of the pesticide
occur in drinking water even after being
processed at a water treatment facility,
no adverse effects would be expected,
based on the lack of toxicity and
pathogenicity demonstrated in the
submitted studies.

B. Other Non-Occupational Exposure

Given the natural occurrence of
Streptomyces acidiscabies in soil (Refs.
5 and 6), non-occupational and
residential exposure may already be
occurring. Application of killed,
nonviable Streptomyces acidiscabies
strain RL—110T7 to established turf in
residential and landscape settings will
result in exposure via the dermal and
inhalation routes. Any such exposures
are expected to be minimal, since the
concentration of killed, nonviable
Streptomyces acidiscabies strain RL—
1107 is diluted prior to application and
the active ingredient is not expected to
persist (see the food and drinking water
exposure sections in this unit).

In the unlikely event that the
proposed uses of the pesticide result in
residential, non-occupational exposure,
no adverse effects would be expected,
based on the lack of toxicity, irritation
and sensitization demonstrated in
available data (see additional discussion
in Unit I11.).

V. Cumulative Effects From Substances
With a Common Mechanism of Toxicity

Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a



35294

Federal Register/Vol. 77, No. 114/ Wednesday, June 13, 2012/Rules and Regulations

tolerance exemption, EPA consider
“available information concerning the
cumulative effects of [a particular
pesticide’s] * * * residues and other
substances that have a common
mechanism of toxicity.”

EPA has not found killed, nonviable
Streptomyces acidiscabies strain RL—
1107 to share a common mechanism of
toxicity with any other substances, and
killed, nonviable Streptomyces
acidiscabies strain RL—110T does not
appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action, EPA
has assumed that killed, nonviable
Streptomyces acidiscabies strain RL—
1107 does not have a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine chemicals
that have a common mechanism of
toxicity and to evaluate the cumulative
effects of such chemicals, see EPA’s
Web site at http://www.epa.gov/
pesticides/cumulative.

VI. Determination of Safety for U.S.
Population, Infants and Children

FFDCA section 408(b)(2)(C) provides
that, in considering the establishment of
a tolerance or tolerance exemption for a
pesticide chemical residue, EPA shall
assess the available information about
consumption patterns among infants
and children, special susceptibility of
infants and children to pesticide
chemical residues, and the cumulative
effects on infants and children of the
residues and other substances with a
common mechanism of toxicity. In
addition, FFDCA section 408(b)(2)(C)
provides that EPA shall apply an
additional tenfold (10X) margin of safety
for infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
that a different margin of safety will be
safe for infants and children. This
additional margin of safety is commonly
referred to as the Food Quality
Protection Act (FQPA) Safety Factor. In
applying this provision, EPA either
retains the default value of 10X or uses
a different additional safety factor when
reliable data available to EPA support
the choice of a different factor.

Based on the acute toxicity and
pathogenicity data discussed in Unit
II1.B., EPA concludes that there are no
threshold effects of concern to infants,
children or adults when killed,
nonviable Streptomyces acidiscabies
strain RL—110T is used as labeled in
accordance with good agricultural
practices. As a result, EPA concludes

that no additional margin of exposure
(safety) is necessary.

Moreover, based on the same data and
EPA analyses as presented in this unit,
the Agency is able to conclude that
there is a reasonable certainty that no
harm will result to the U.S. population,
including infants and children, from
aggregate exposure to the residues of
killed, nonviable Streptomyces
acidiscabies strain RL—110T when it is
used as labeled and in accordance with
good agricultural practices as a pre- or
post-emergent herbicide. Such exposure
includes all anticipated dietary
exposures and all other exposures for
which there is reliable information. EPA
has arrived at this conclusion because,
considered collectively, the data and
information available on killed,
nonviable Streptomyces acidiscabies
strain RL-1107T do not demonstrate toxic
potential to mammals, including infants
and children.

VII. Other Considerations
A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes for the
reasons stated in this document and
because EPA is establishing an
exemption from the requirement of a
tolerance without any numerical
limitation.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. In this context, EPA considers
the international maximum residue
limits (MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

The Codex has not established a MRL
for killed, nonviable Streptomyces
acidiscabies strain RL—110T.

C. Revisions to Requested Tolerance
Exemption

In the Federal Register of March 10,
2010, EPA announced Marrone Bio
Innovations, Inc.’s filing of a pesticide
petition that proposed establishing an

exemption from the requirement of a
tolerance for residues of Streptomyces
acidiscabies strain RL—1107 in or on all
agricultural commodities. Two
modifications have been made to the
requested tolerance exemption. First,
based upon the data and information
available to the Agency, EPA is adding
the qualifiers ‘’killed” and ‘“‘nonviable”
before the microorganism’s taxonomic
name and unique identifier. Use of these
qualifiers is now consistent with the
representation of this active ingredient
in other associated regulatory
documents and should assist in
preventing confusion regarding its
nomenclature in the future. Second,
EPA is changing “in or on all
agricultural commodities” to “in or on
all food commodities” to align with the
terminology the Agency currently uses
when establishing tolerance exemptions
for residues of other like active
ingredients.

VIII. Conclusions

EPA concludes that there is
reasonable certainty that no harm will
result to the U.S. population, including
infants and children, from aggregate
exposure to residues of killed, nonviable
Streptomyces acidiscabies strain RL—
1107. Therefore, an exemption from the
requirement of a tolerance is established
for residues of killed, nonviable
Streptomyces acidiscabies strain RL—
1107 in or on all food commodities
when applied as a pre- or post-emergent
herbicide and used in accordance with
good agricultural practices.
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X. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
exemption under section 408(d) of
FFDCA in response to a petition
submitted to EPA. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this final rule has been
exempted from review under Executive
Order 12866, this final rule is not
subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001), or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions To
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994). Since tolerances and exemptions
that are established on the basis of a
petition under section 408(d) of FFDCA,
such as the tolerance exemption in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes.
As aresult, this action does not alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
EPA has determined that this action will
not have a substantial direct effect on
States or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, EPA has determined that
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999), and Executive Order 13175,
entitled Consultation and Coordination
With Indian Tribal Governments (65 FR
67249, November 9, 2000), do not apply
to this final rule. In addition, this final

rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104-4).

This action does not involve any
technical standards that would require
EPA consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

XI. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: April 25, 2012.
Steven Bradbury,
Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.1314 is added to
subpart D to read as follows:

§180.1314 Killed, nonviable Streptomyces
acidiscabies strain RL-110T; exemption
from the requirement of a tolerance.

An exemption from the requirement
of a tolerance is established for residues
of killed, nonviable Streptomyces
acidiscabies strain RL—1107 in or on all
food commodities when applied as a
pre- or post-emergent herbicide and
used in accordance with good
agricultural practices.

[FR Doc. 201214243 Filed 6-12-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2012-0245; FRL-9352-4]
RIN 2070-ZA16

Methyl Bromide; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of methyl bromide
in or on cotton, undelinted seed under
the Federal Food, Drug, and Cosmetic
Act (FFDCA) because there is a need for
imported undelinted cottonseed for use
as additional feed for dairy cattle in the
United States.

DATES: This regulation is effective June
13, 2012. Objections and requests for
hearings must be received on or before
August 13, 2012, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2012-0245;
FRL-9352—4, is available either
electronically through http://
www.regulations.gov or in hard copy at
the OPP Docket in the Environmental
Protection Agency Docket Center (EPA/
DC), located in EPA West, Rm. 3334,
1301 Constitution Ave. NW.,
Washington, DC 20460—0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305—-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Kimberly Nesci, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 308—-8059; email address:
nesci.kimberly@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
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not limited to those engaged in the
following activities:

¢ Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://ecfr.gpoaccess.gov/cgi/t/
text/text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2012-0245 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before August 13, 2012. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any Confidential Business
Information (CBI) for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number

EPA-HQ-OPP-2012-0245, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

o Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), Mail Code: 28221T, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://
www.epa.gov/dockets.

II. Background

In the Federal Register of April 6,
2012 (77 FR 20752) (FRL-9345-1), EPA
issued a proposed rule pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3). The rule proposed that 40
CFR 180.124 be created to establish a
tolerance for residues of methyl
bromide, including metabolites and
degradates in or on cotton, undelinted
seed at 150 parts per million (ppm).
EPA issued a proposed rule that
explained the basis for EPA’s
conclusion that there is a reasonable
certainty that no harm will result to the
general population, or to infants and
children, from exposure to methyl
bromide on cottonseed because there
will be no human dietary exposure to
methyl bromide from the use of methyl
bromide to fumigate cottonseed. The
proposal established a 60-day public
comment period. Comments were
received in response to the proposed
rule. EPA’s response to these comments
is discussed in Unit III.

III. Response to Comments

Comments were received in response
to the proposed rule from a large dairy
producer trade association, from a dairy
industry expert, and from two other
individuals. The comments from the
dairy producer trade association and
from the dairy industry expert are in
support of the establishment of a
tolerance for methyl bromide on
cottonseed out of a concern with a
shortage of domestically-grown
cottonseed. These commenters stressed
that “cottonseed is a uniquely superior
feed for dairy cattle because it contains
high concentrations of protein, energy

(or fat), and fiber; is highly digestible;
and has proven to increase milk
production. The commenters argued
that alternative feeds are not
“equivalent substitutes” because they
do not contain a similar mix of these
components and because they are
generally more expensive.

The other two comments were
adverse to EPA’s proposed action. A
comment from one anonymous
individual objected to the establishment
of the tolerance due to the toxic nature
of methyl bromide and due to potential
effects on the environment. EPA has
determined, however, that there would
be no human dietary exposure from the
use of methyl bromide to fumigate
cottonseed. In addition, the safety
standard for approving tolerances under
section 408 of the FFDCA focuses on
potential harm to human health.
Environmental and non-target species
considerations are outside of the scope
of this rule.

The second comment from another
individual raised several issues. EPA is
responding to these issues by topic.
First, the individual argues that EPA
should, in collaboration with the United
States Department of Agriculture
(USDA), establish the necessity of
cottonseed as feed for cattle by
analyzing the supply and demand of
cottonseed and available alternatives
prior to approving a methyl bromide
pesticide tolerance. The commenter also
asserts that EPA implies that cottonseed
is the only dairy cattle feed available.
EPA’s response to this concern is
twofold. First, and most important,
EPA’s discussion of the decreased
availability of cottonseed in the
proposed rule was included only for the
purpose of explaining the context of the
Agency action. It did not provide the
legal basis for the proposed tolerance.
The legal standard for the establishment
of a tolerance is whether the tolerance
is safe. 21 U.S.C. 346a(b)(2)(A)(i). The
degree of shortage of cottonseed does
not affect this safety determination.
Thus, both this comment and the
comments from the trade association
and dairy expert do not address the
legal basis for establishing the proposed
methyl bromide tolerance on
cottonseed. Second, while not relevant
to the ultimate decision on safety, EPA’s
statements regarding the current
shortage of cottonseed were accurate.
According to USDA, drought conditions
in Texas have reduced cotton
production by 13% between the 2010/
2011 and 2011/2012 seasons. In 2011,
the average U.S. yield of cotton per
harvested acre was the lowest it had
been since 2003. Moreover, as noted in
the proposal and as supported by the
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commenters familiar with the dairy
industry, cottonseed is an important
source of protein, energy, and fiber in
the dairy cattle diet. It generally
comprises up to 15 percent of the daily
dietary dry matter intake of lactating
diary cattle.

The commenter questions two
decisions and assumptions made by
EPA in its decision to establish a
tolerance: The use of fumigation trials
on tree nuts as a surrogate for
cottonseed and the assumption that
methyl bromide would undergo
chemical reactions in the digestive
system of dairy cattle. The Agency
believes that nuts are an adequate
surrogate in the case of methyl bromide
commodity fumigation. In controlled
trials with numerous commodities, nuts
had the highest residues of any
commodity. Studies with other small
seeds such as poppy seeds and sesame
seeds showed residues of 35 ppm, in
contrast to the nuts where a maximum
residue of 138 ppm was observed. To be
protective, the Agency chose to translate
from nuts to cottonseed, since they both
contain oils. While the Agency does not
have specific studies on the metabolism
of methyl bromide in cattle, oral
metabolism studies in rats have
indicated methyl bromide undergoes
chemical transformations in the
digestive system to compounds that are
thought to be less toxic. Ruminants such
as cattle have complex digestive systems
with four compartments, including a
fermentation chamber. Therefore, given
the complexity of the ruminant
digestive system, there is considerably
more opportunity for digestion and
detoxification of a simple molecule such
as methyl bromide in cattle as compared
to rats. Finally, the commenter also
claims that EPA failed to consider the
impact of methyl bromide pesticide
levels in cottonseed used as feed on the
health of livestock. EPA expects methyl
bromide exposure to cattle to be very
low. Cottonseed is very unlikely to
comprise more than 15% of the dairy
cattle diet and cottonseed and residues
of methyl bromide in all other potential
feed items are much lower than the
levels anticipated in cottonseed.
Further, residues of methyl bromide in
the cottonseed will be very low, as the
residues will largely dissipate after
fumigation, especially given the time
needed to ship cottonseed to the United
States. For commodity fumigations with
methyl bromide the Agency generally
sets tolerances based on residue levels
24 hours after completion of fumigation.
Commodities such as nuts and
cottonseed are stored for much longer
than 24 hours before they are

distributed for consumption. Controlled
trials with nuts as well as other
commodities indicate that residues
dissipate considerably with time. For
example, residues in nuts dissipated to
residues ranging from <0.1 to 11 ppm
after only 1 week of storage. Mammalian
oral toxicity studies available to the
Agency indicate that much higher
concentrations of methyl bromide in the
diet would be needed to elicit any sort
of toxic effect (the maximum reasonable
dietary burden for dairy cattle is
approximately 20 ppm (assuming upper
bound residues), and the no-observed
effect level in long-term oral toxicity
studies in rats is approximately 50
ppm).

The commenter asserts that approving
the use of methyl bromide fumigation
on cottonseed imports will increase
occupational exposure to methyl
bromide and requests that EPA weigh
the risks of occupational exposure
against the benefits of imported
cottonseed. However, under the existing
legal framework provided by section
408 of the FFDCA EPA is authorized to
establish pesticide tolerances or
exemptions where it has been
demonstrated that the tolerance meets
the safety standard imposed by that
statute. In making this determination,
EPA is specifically prohibited from
considering occupational exposure to a
pesticide. 21 U.S.C. 346a(b)(2)(D)(vi). If
an applicant sought to register methyl
bromide for use in the United States, the
issue of risks from occupational
exposure would be considered by EPA
in making a determination on
registration of such a use under the
Federal Insecticide, Fungicide, and
Rodenticide Act, 7 U.S.C. 136 et seq.

IV. Other Considerations

A. Analytical Enforcement Methodology

An adequate analytical method, the
head-space procedure of King et al. is
available for enforcement of methyl
bromide tolerances. Samples are
blended with water at high speed in
airtight jars for 5 minutes. After 15
minutes, the partitioned gas phase is
sampled and analyzed by gas
chromatography with electron capture
detection (GC/EC). See the February 22,
2002, Residue Chemistry Chapter for the
methyl bromide RED available in Docket
EPA-HQ-OPP-2005-0123.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the

international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level. The Codex has not
established a MRL for methyl bromide
on cottonseed.

V. Conclusion

Based on the information, analysis,
and conclusions in the April 6, 2012
proposal (77 FR 20752) (FRL-9345-1),
as well as the consideration of public
comments discussed herein, a tolerance
is established for residues of methyl
bromide in or on cottonseed at 150 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) on EPA’s
own initiative. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled ‘“Regulatory Planning and
Review” (58 FR 51735, October 4, 1993).
Because this final rule has been
exempted from review under Executive
Order 12866, this final rule is not
subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Pursuant to the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Agency hereby
certifies that this rule will not have
significant negative economic impact on
a substantial number of small entities.
Establishing a pesticide tolerance or an
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exemption from the requirement of a
pesticide tolerance is, in effect, the
removal of a regulatory restriction on
pesticide residues in food and thus such
an action will not have any negative
economic impact on any entities,
including small entities.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: June 7, 2012.

Steven Bradbury,
Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Add § 180.124 to subpart C to read
as follows:

§180.124 Methyl Bromide; tolerances for
residues.

(a) General. A tolerance is established
for residues of the fumigant methyl
bromide, including metabolites and
degradates, in or on the commodity in
the table below. Compliance with the
tolerance level specified below is to be
determined by measuring only methyl
bromide.

. Parts per
Commodity million
Cotton, undelinted seed ............. 150

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]
[FR Doc. 2012-14429 Filed 6—8-12; 4:15 pm]
BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket No. EERE-2012-BT-STD-0022]
RIN 1904—-AC78

Energy Conservation Program for
Consumer Products and Certain
Commercial and Industrial Equipment:
Energy Conservation Standards for
Residential Water Heaters

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Request for information.

SUMMARY: The U.S. Department of
Energy (DOE) is requesting data and
information about the impact of its
recently amended energy conservation
standards for residential electric water
heaters on utility programs that use
high-storage-volume (above 55 gallons)
electric storage water heaters to reduce
peak electricity demand. DOE amended
its standards for residential water
heaters on April 16, 2010, and
compliance with the amended standards
is required beginning on April 16, 2015.
Of particular relevance, the amended
standards for residential water heaters
raised the minimum requirements for
electric storage water heaters with
storage volumes above 55 gallons to
levels that are currently achieved
through the use of heat pump water
heater technology. Utilities have
expressed concerns that the amended
levels will negatively impact programs
designed to reduce peak energy demand
by heating water only during off-peak
times and storing the water for use
during peak demand periods. This
request for information solicits feedback
on the effects of the amended energy
conservation standards for electric
storage water heaters on such utility
programs.

DATES: DOE will accept written
comments, data, and information on this
notice until July 13, 2012.

ADDRESSES: Interested persons are
encouraged to submit comments using

the Federal eRulemaking Portal at
www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by docket
number EERE-2012-BT-0022 and/or
RIN 1904-AC78, by any of the following
methods:

e Email: ResWaterHtrsRFI-2012-STD-
0022@ee.doe.gov. Include EERE-2012—
BT-0022 and/or RIN 1904—-AC78 in the
subject line of the message. Submit
electronic comments in WordPerfect,
Microsoft Word, PDF, or ASCII file
format, and avoid the use of special
characters or any form of encryption.

e Postal Mail: Ms. Brenda Edwards,
U.S. Department of Energy, Building
Technologies Program, Mailstop EE-2],
1000 Independence Avenue SW.,
Washington, DC 20585—-0121.
Telephone: (202) 586—2945. If possible,
please submit all items on a compact
disc (CD), in which case it is not
necessary to include printed copies.

o Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 950
L’Enfant Plaza SW., 6th Floor,
Washington, DC 20024. Telephone:
(202) 586—2945. If possible, please
submit all items on a CD, in which case
it is not necessary to include printed
copies.

All submissions received must
include the agency name and docket
number and/or RIN for this rulemaking.
No telefacsimilies (faxes) will be
accepted. For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see section III of this document (Public
Participation).

Docket: The docket for this
rulemaking is available for review at
www.regulations.gov, including Federal
Register notices, comments, and other
supporting documents/materials. All
documents in the docket are listed in
the www.regulations.gov index.
However, not all documents listed in
the index may be publicly available,
such as information that is exempt from
public disclosure.

A link to the docket web page can be
found at: http://www.regulations.gov/#!
docketDetail;dct=FR+PR+N+
O+SR+PS;rpp=50;50=DESC;sb=posted
Date;po=0;D=EERE-2012-BT-STD-0022.
The www.regulations.gov web page will
contain simple instructions on how to
access all documents, including public
comments, in the docket.

For further information on how to
review the docket, contact Ms. Brenda
Edwards at (202) 586—2945 or by email:
Brenda.Edwards@ee.doe.gov.

FOR FURTHER INFORMATION CONTACT: Ms.
Ashley Armstrong, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue SW.,
Washington, DC 20585—-0121.
Telephone: (202) 586—6590. Email:
Ashley.Armstrong@ee.doe.gov.

Mr. Ari Altman, U.S. Department of
Energy, Office of the General Counsel,
Mailstop GC-71, 1000 Independence
Avenue SW., Washington, DC 20585—
0121. Telephone: (202) 287—-6307.
Email: Ari. Altman@hq.doe.govmailto:.

SUPPLEMENTARY INFORMATION:
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1. Introduction

The following section briefly
discusses the statutory authority
underlying the U.S. Department of
Energy’s (DOE’s) standards for
residential water heaters, as well as
some of the relevant historical
background related to the establishment
of standards for residential water
heaters.

A. Statutory Authority

Title III, Part B* of the Energy Policy
and Conservation Act of 1975 (“EPCA”
or ‘“the Act”’), Public Law 94-163 (42
U.S.C. 6291-6309, as codified) sets forth
a variety of provisions designed to
improve energy efficiency and
establishes the Energy Conservation
Program for Consumer Products Other
Than Automobiles,? a program covering
most major household appliances
(collectively referred to as “covered

1For editorial reasons, upon codification in the
U.S. Code, Part B was redesignated as Part A.

2 All references to EPCA in this document refer
to the statute as amended through the Energy
Independence and Security Act of 2007, Public Law
110-140 (Dec. 19, 2007).


http://www.regulations.gov/#!docketDetail;dct=FR+PR+N+O+SR+PS;rpp=50;so=DESC;sb=postedDate;po=0;D=EERE-2012-BT-STD-0022
http://www.regulations.gov/#!docketDetail;dct=FR+PR+N+O+SR+PS;rpp=50;so=DESC;sb=postedDate;po=0;D=EERE-2012-BT-STD-0022
http://www.regulations.gov/#!docketDetail;dct=FR+PR+N+O+SR+PS;rpp=50;so=DESC;sb=postedDate;po=0;D=EERE-2012-BT-STD-0022
http://www.regulations.gov/#!docketDetail;dct=FR+PR+N+O+SR+PS;rpp=50;so=DESC;sb=postedDate;po=0;D=EERE-2012-BT-STD-0022
mailto:ResWaterHtrsRFI-2012-STD-0022@ee.doe.gov
mailto:ResWaterHtrsRFI-2012-STD-0022@ee.doe.gov
mailto:Ashley.Armstrong@ee.doe.gov
mailto:Ari.Altman@hq.doe.govmailto
mailto:Brenda.Edwards@ee.doe.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

35300

Federal Register/Vol. 77, No. 114/ Wednesday, June 13, 2012/Proposed Rules

products”), which includes the types of
residential water heaters that are the
subject of today’s notice. (42 U.S.C.
6292(a)(4)) EPCA prescribed energy
conservation standards for these
products (42 U.S.C. 6295(e)(1)) and
directed DOE to conduct two cycles of
rulemakings to determine whether to
amend standards. (42 U.S.C. 6295(e)(4))
Furthermore, under 42 U.S.C. 6295(m),
the agency must periodically review its
already established energy conservation
standards for a covered product. Under
this requirement, the next review that
DOE would need to conduct must occur
no later than six years from the issuance
of a final rule establishing or amending
a standard for a covered product.

Under EPCA, this program generally
consists of four parts: (1) Testing; (2)
labeling; (3) establishing Federal energy
conservation standards; and (4)
certification and enforcement
procedures. The Federal Trade
Commission (FTC) is primarily
responsible for labeling consumer
products, and DOE implements the
remainder of the program. Subject to
certain criteria and conditions, DOE is
required to develop test procedures to
measure the energy efficiency, energy
use, or estimated annual operating cost
of each covered product. (42 U.S.C.
6293) Manufacturers of covered
products must use the prescribed DOE
test procedure as the basis for certifying
to DOE that their products comply with
the applicable energy conservation
standards adopted under EPCA and
when making representations to the
public regarding the energy use or
efficiency of those products. (42 U.S.C.
6293(c) and 6295(s)) Similarly, DOE
must use these test procedures to
determine whether the products comply
with standards adopted pursuant to
EPCA. Id. The DOE test procedures for
residential water heaters currently
appear at title 10 of the Code of Federal
Regulations (CFR) part 430, subpart B,
appendix E.

DOE must follow specific statutory
criteria for prescribing amended
standards for covered products. As
indicated above, any amended standard
for a covered product must be designed
to achieve the maximum improvement
in energy efficiency that is
technologically feasible and
economically justified. (42 U.S.C.
6295(0)(2)(A)) Furthermore, DOE may
not adopt any standard that would not
result in the significant conservation of
energy. (42 U.S.C. 6295(0)(3)) Moreover,
DOE may not prescribe a standard: (1)
For certain products, including
residential water heaters, if no test
procedure has been established for the
product, or (2) if DOE determines by

rule that the proposed standard is not
technologically feasible or economically
justified. (42 U.S.C. 6295(0)(3)(A)—(B))
In deciding whether a proposed
standard is economically justified, DOE
must determine whether the benefits of
the standard exceed its burdens. (42
U.S.C. 6295(0)(2)(B)(i)) DOE must make
this determination after receiving
comments on the proposed standard,
and by considering, to the greatest
extent practicable, the following seven
factors:

1. The economic impact of the
standard on manufacturers and
consumers of the products subject to the
standard;

2. The savings in operating costs
throughout the estimated average life of
the covered products in the type (or
class) compared to any increase in the
price, initial charges, or maintenance
expenses for the covered products that
are likely to result from the imposition
of the standard;

3. The total projected amount of
energy, or as applicable, water, savings
likely to result directly from the
imposition of the standard;

4. Any lessening of the utility or the
performance of the covered products
likely to result from the imposition of
the standard;

5. The impact of any lessening of
competition, as determined in writing
by the Attorney General, that is likely to
result from the imposition of the
standard;

6. The need for national energy and
water conservation; and

7. Other factors the Secretary of
Energy (Secretary) considers relevant.
(42 U.S.C. 6295(0)(2)(B)(1)(D)—-(VII)).

EPCA, as codified, also contains what
is known as an “‘anti-backsliding”
provision, which prevents the Secretary
from prescribing any amended standard
that either increases the maximum
allowable energy use or decreases the
minimum required energy efficiency of
a covered product. (42 U.S.C.
6295(0)(1)) Also, the Secretary may not
prescribe an amended or new standard
if interested persons have established by
a preponderance of the evidence that
the standard is likely to result in the
unavailability in the United States of
any covered product type (or class) of
performance characteristics (including
reliability), features, sizes, capacities,
and volumes that are substantially the
same as those generally available in the
United States. (42 U.S.C. 6295(0)(4))

Further, EPCA, as codified,
establishes a rebuttable presumption
that a standard is economically justified
if the Secretary finds that the additional
cost to the consumer of purchasing a
product complying with an energy

conservation standard level will be less
than three times the value of the energy
savings during the first year that the
consumer will receive as a result of the
standard, as calculated under the
applicable test procedure. See 42 U.S.C.
6295(0)(2)(B)(iii).

Additionally, 42 U.S.C. 6295(q)(1)
specifies requirements when
promulgating a standard for a type or
class of covered product that has two or
more subcategories. DOE must specify a
different standard level than that which
applies generally to such type or class
of products for any group of covered
products that have the same function or
intended use if DOE determines that
products within such group (A)
consume a different kind of energy from
that consumed by other covered
products within such type (or class); or
(B) have a capacity or other
performance-related feature which other
products within such type (or class) do
not have and such feature justifies a
higher or lower standard. (42 U.S.C.
6295(q)(1)). A rule prescribing an energy
conservation standard for a type (or
class) of covered products shall specify
a level of energy use or efficiency higher
or lower than that which applies (or
would apply) for such type (or class) for
any group of covered products that have
the same function or intended use, if the
Secretary determines that covered
products within such group consume a
different kind of energy from that
consumed by other covered products
within such type (or class); or have a
capacity or other performance-related
feature that other products within such
type (or class) do not have and such
feature justifies a higher or lower
standard from that which applies (or
will apply) to other products within
such type (or class). Any rule
prescribing such a standard must
include an explanation of the basis on
which such higher or lower level was
established. (42 U.S.C. 6295(q)(2))

Federal energy conservation
requirements generally supersede State
laws or regulations concerning energy
conservation testing, labeling, and
standards. (42 U.S.C. 6297(a)—(c)) DOE
may, however, grant waivers of Federal
preemption for particular State laws or
regulations, in accordance with the
procedures and other provisions set
forth under 42 U.S.C. 6297(d)).

B. Background

Before being amended by the National
Appliance Energy Conservation Act of
1987 (NAECA; Pub. L. 100-12), Title III
of EPCA included water heaters
equipment as covered products.
NAECA’s amendments to EPCA
established energy conservation
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standards for residential water heaters,
and required that DOE determine
whether these standards should be
amended. (42 U.S.C. 6295(e)(1); 42
U.S.C. 6295(e)(4)) DOE initially
amended the statutorily-prescribed
standards for water heaters in 2001 (66
FR 4474 (Jan. 17, 2001)) and amended
standards for water heaters for a second

time in 2010 (75 FR 20112 (April 16,
2010)) (April 2010 Final Rule).

The energy conservation standards for
residential water heaters in the April
2010 Final Rule will apply to products
manufactured on or after April 16, 2015.
75 FR 20112. This final rule completed
the second amended standards
rulemaking for water heaters required
under 42 U.S.C. 6295(e)(4)(B). The
standards consist of minimum energy

factors (EF) that vary based on the
storage volume of the water heater, the
type of energy it uses (i.e., gas, oil, or
electricity), and whether it is a storage,
instantaneous, or tabletop model. 10
CFR 430.32(d). The currently applicable
water heater energy conservation
standards, as well as those that will be
applicable starting April 16, 2015, are
set forth in Table 1.1 below.

TABLE |.1—ENERGY CONSERVATION STANDARDS FOR RESIDENTIAL WATER HEATERS

Product class

Energy factor as of January 20,
2004

Energy factor as of April 16, 2015

Gas-fired Water Heater ...................

Oil-fired Water Heater .................... 0.59—(0.0019 x Rated Storage
Volume in gallons).

Electric Water Heater ...................... 0.97—(0.00132 x Rated Storage
Volume in gallons).

Tabletop Water Heater ................... 0.93—(0.00132 x Rated Storage
Volume in gallons).

Instantaneous  Gas-fired Water | 0.62—(0.0019 x Rated Storage
Heater. Volume in gallons).

Instantaneous Electric Water Heat- | 0.93—(0.00132 x Rated Storage

er. Volume in gallons).

0.67—(0.0019 x Rated Storage
Volume in gallons).

For tanks with a Rated Storage Volume at or below 55 gallons: EF =
0.675—(0.0015 x Rated Storage Volume in gallons).

For tanks with a Rated Storage Volume above 55 gallons: EF =
0.8012—(0.00078 x Rated Storage Volume in gallons).

EF = 0.68—(0.0019 x Rated Storage Volume in gallons).

For tanks with a Rated Storage Volume at or below 55 gallons: EF =
0.960—(0.0003 x Rated Storage Volume in gallons).

For tanks with a Rated Storage Volume above 55 gallons: EF =
2.057—(0.00113 x Rated Storage Volume in gallons).

EF = 0.93—(0.00132 x Rated Storage Volume in gallons).

EF = 0.82—(0.0019 x Rated Storage Volume in gallons).

EF = 0.93—(0.00132 x Rated Storage Volume in gallons).

II. Discussion

A. Description of Utility Electric
Thermal Storage Programs for Water
Heaters

Electric thermal storage (ETS)
programs, also known as load shifting or
demand response programs, are
potentially an effective way for utilities
to manage peak demand load by
limiting the times when certain
appliances are operated. As part of such
programs, utilities typically provide an
incentive for consumers (such as
reduced electricity rates, subsidized cost
of a new appliance, or annual fixed
payment incentives) to enroll in a
program allowing the utility company to
control when the appliance cycles on
and off. The appliance is cycled on
during off-peak hours, and the
electricity consumed is stored by the
appliance as thermal energy for use
during peak demand times. In the case
of water heaters, the utility typically
offers some incentive for its customers
to enroll in the ETS program, and in
return the utility is allowed to control
the operation of the customer’s water
heater (typically through using either a
timed switch or a radio controlled
switch) in a manner that prevents the
appliance from turning on during peak
load times and forces the water heating
operation to occur during off-peak

demand times. Several stakeholders
(including the National Rural Electric
Cooperative Association (NRECA), PJM
Interconnection, American Public
Power Association (APPA), and Steffes
Corporation) have indicated to DOE that
the consumer is often responsible for
the purchase and installation cost of the
water heater, but such cost may be offset
in part by the utility, and the utility
typically covers the cost of the control
technology with no charge to the
consumer. Since these programs allow
water heating only during non-peak
times, the heated water must be stored
in the tank to meet consumer needs
during peak demand times. Because the
water heater cannot operate during peak
demand times, these programs typically
utilize electric storage water heaters
with a larger tanks than would
otherwise be required to meet the
typical demand required by the
consumer. The additional tank storage
capacity ensures that the consumer will
have enough hot water to meet their
needs without the need for power
during peak-demand hours.

The Department is aware of numerous
ETS load shifting programs for
residential water heaters in the United
States. According to Great River Energy
and Arrowhead Electric Cooperative,
there are more than 100 electric
cooperatives nationwide that have

installed more than 150,000 ETS water
heaters in 20 states. Information
provided by utilities indicates a similar
estimate, as a recent survey showed 109
cooperatives in 22 states using such
programs with more than 150,000 water
heaters. Additionally, the utilities noted
that the number of programs nationwide
is growing, with 22 additional
cooperatives in 7 other states
considering adopting similar programs.
As noted above, these programs
typically employ large electric storage
water tanks capable of heating enough
water during off-peak demand times to
serve consumers during peak demand
times when the water heater would not
be powered. These tanks are ideal
because they are highly insulated and
make use of the heated water as a
thermal storage device, storing the
energy conducted to the water from the
electric resistance element for later use.

DOE believes that ETS programs offer
benefits to both utilities and consumers.
Because ETS programs force water
heating to occur during off-peak times,
the energy used for heating water is
from sources that are potentially less
expensive and less polluting than
sources that must be used during peak
demand times. The utilities indicated
that a survey found that 49 cooperatives
use ETS programs to store energy from
wind generation and 52 cooperatives
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use such programs to store electricity
generated from hydroelectric sources.
The ability to utilize less expensive
energy sources reduces operating costs
for utilities and results in savings which
potentially can be passed on to
consumers in the form of lower
electricity rates or other financial
incentives provided by utilities. The
utilities noted that the benefits to
consumers include rebates to offset the
initial cost of the water heater,
discounted utility bills, off-peak pricing,
free water heater maintenance, and
lower overall rates due to the reduction
of the utility’s costs. In addition, the
utilities noted that benefits to utility
companies included reduced wholesale
demand charges, reduced costs of
operating less efficient peaking
generators, less exposure to wholesale
spot market prices, reduced capacity
obligations, emergency load control
system regulation, storage of energy
generated by renewable resources
during off-peak periods, lower
transmission system congestion, and
improved distribution system
operations. Lastly, the utilities
commented that the programs provide
benefits to the Nation because they
mitigate environmental impacts by
lowering carbon emissions from fossil
fuel resources through enabling greater
penetration and utilization of renewable
energy assets, facilitating more efficient
operation of existing base load
generating plants, and delaying
construction of new generating plants.

While DOE recognizes that these
programs are valuable to utilities in
their efforts to reduce peak demand
loads, to consumers in reducing overall
costs, and to the Nation in allowing for
increased use of renewable energy
resources and reduced emissions from
fossil fuels, it is not apparent that these
programs reduce energy consumption.
In fact, DOE believes that the additional
standby losses from storing water in a
large storage tank and at an increased
temperature may increase energy
consumption as compared to using a
smaller tank and heating the water
when it is needed.

The Department is interested in
receiving comment and information on
utility ETS programs for residential
water heaters. In particular, DOE would
like to receive data and information on
the penetration of such programs
throughout the U.S. (i.e., what
percentage of total water heaters
installed are used in these programs),
data on the financial benefits to
consumers, and information on the
energy savings (if any) or other National
benefits that are achieved through the
use of such programs. This is identified

as issue 1 in section III.B, “Issues on
Which DOE Seeks Comment.”

B. Discussion of Stakeholder Concerns
With April 2010 Water Heater
Standards

In response to the April 2010 Final
Rule amending the energy conservation
standards for water heaters,
stakeholders (i.e., NRECA, PJM
Interconnection, APPA, and Steffes
Corporation) indicated concerns about
the energy conservation standard
established for electric storage water
heaters with tanks having greater than
55 gallons of storage volume and about
the impact that such standards would
have on existing ETS programs. As
discussed above, large electric storage
water heaters (over 55 gallons of storage
volume) are a key component of utility
ETS programs to allow the hot water
tank to store enough water to meet
consumer demand during peak demand
times when the water heater would not
be allowed to turn on. As shown in
Table I.1, the April 2010 Final Rule
established an energy conservation
standard that would effectively require
the use of heat pump technology to meet
the minimum standard for electric
storage water heaters with storage
volumes above 55 gallons. Although
ETS programs may be able to utilize
heat pump water heaters (HPWH),
utility companies are concerned that the
increase in the initial cost of HPWH
units as compared to purchasing a
smaller electric resistance unit (such as
a 50 gallon water heater, which is often
adequate for typical residential use)
would discourage consumers from
participating in load shifting programs.
Utilities may not be able to offer enough
incentives to overcome the increase in
first cost of a large HPWH, resulting in
decreased customer participation in ETS
programs. In addition, utilities believe
the technological differences of heat
pump water heaters are such that they
may not always be able to fill the same
role as large-volume electric resistance
water heaters. Utilities have indicated
that the ability of electric resistance
water heaters to ‘super heat’ water to
170 °F is a key component in increasing
the water heater capacity such that it
can meet consumer demand without
operating during peak times. Utilities
contend that heat pump water heaters
cannot provide the ‘super heating’
capabilities of electric resistance water
heaters because the refrigeration cycle of
commercially available heat pump
water heaters limits the maximum water
temperature due to efficiency and
reliability issues with the compressor as
the water temperature is raised. While
DOE agrees this is true when the water

heater operates in the heat pump mode,
DOE notes that heat pump water heaters
currently on the market are equipped
with electric resistance backup heating.
The use of the backup resistance
elements would allow a heat pump
water heater to heat water to a much
higher temperature comparable to the
temperatures that can be achieved by
conventional electric resistance water
heaters.

DOE recognizes that the potential
elimination of utility ETS programs due
to the efficiency requirements in the
April 2010 Final Rule for large-volume
electric water heaters would have the
potential to increase peak-demand load
and may impact both utilities and
consumers participating in such
programs. If consumers who otherwise
would have purchased a large-volume
electric resistance tank and participated
in an ETS program instead purchase a
smaller size tank (e.g., 50-gallon) and do
not participate in the ETS program, the
result may be reduced cost savings to
consumers (as compared to the situation
before the water heater standards were
amended) and increased peak loads for
utilities. DOE notes that increased usage
of heat pump water heaters could
mitigate some of these concerns because
heat pump water heaters are
comparatively much more efficient than
electric resistance water heaters, which
will reduce electricity demand at all
times, especially during peak times. In
contrast, DOE believes that the use of
larger storage tanks for ETS programs
may use more electricity than would be
consumed if ETS programs were phased
out by utilities due to the unavailability
of large-volume electric resistance water
heaters.

As aresult of the concerns with the
standards promulgated in the April
2010 Final Rule, some stakeholders
have requested that DOE consider the
creation of a new product class of
electric water heaters for “grid-
interactive water heaters.” These
stakeholders proposed that such
products would be defined as an electric
storage water heater that has: (1) A
storage tank volume greater than 55
gallons; (2) a control device capable of
receiving communication from a grid
operator, electric utility, or other energy
services company that provides real-
time control of the heating element; (3)
and agreement to be enrolled in a grid
operator, electric utility, or other energy
services company program to provide
demand response or other electric grid
services; and (4) a thermostatic mixing
valve if the water heater is capable of
heating water greater than 120 °F. DOE
is considering its legal authority to
promulgate such a rule. As it does so,
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DOE is seeking additional information
regarding the potential effects of the
current standard and the potential
benefits of the proposals above.

DOE is interested in receiving
comment on potential solutions to
mitigate the concerns of utility
companies described above, including
the creation of a new product class for
“grid-interactive storage water heater,”
as proposed by the utilities. Other
possible solutions may include: (1) A
waiver system that would allow
manufacturers to produce small
quantities of electric resistance models
at storage volumes above 55 gallons and
sell them directly to utilities that
operate such programs; (2) using
multiple smaller water heaters in place
of a single large water heater to satisfy
the needs of consumers who participate
in these programs; or (3) using large-
storage-volume heat pump water heaters
to satisfy the needs of consumers who
participate in these programs. DOE is
interested in receiving comment on the
merits and drawbacks of the potential
solutions identified, as well as any other
potential solutions that could address
this issue. This is identified as issue 2
in section III.B, “Issues on Which DOE
Seeks Comment.”

III. Public Participation

A. Submission of Comments

DOE will accept comments, data, and
information regarding this request for
information until the date provided in
the DATES section at the beginning of
this proposed rule. Interested parties
may submit comments, data, and other
information using any of the methods
described in the ADDRESSES section at
the beginning of this notice.

Submitting comments via
regulations.gov. The regulations.gov
web page will require you to provide
your name and contact information.
Your contact information will be
viewable to DOE Building Technologies
staff only. Your contact information will
not be publicly viewable except for your
first and last names, organization name
(if any), and submitter representative
name (if any). If your comment is not
processed properly because of technical
difficulties, DOE will use this
information to contact you. If DOE
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, DOE may not be
able to consider your comment.

However, your contact information
will be publicly viewable if you include
it in the comment itself or in any
documents attached to your comment.
Any information that you do not want
to be publicly viewable should not be

included in your comment, nor in any
document attached to your comment.
Otherwise, persons viewing comments
will see only first and last names,
organization names, correspondence
containing comments, and any
documents submitted with the
comments.

Do not submit to regulations.gov
information for which disclosure is
restricted by statute, such as trade
secrets and commercial or financial
information (hereinafter referred to as
Confidential Business Information
(CBI)). Comments submitted through
regulations.gov cannot be claimed as
CBI. Comments received through the
Web site will waive any CBI claims for
the information submitted. For
information on submitting CBI, see the
Confidential Business Information
section below.

DOE processes submissions made
through regulations.gov before posting.
Normally, comments will be posted
within a few days of being submitted.
However, if large volumes of comments
are being processed simultaneously,
your comment may not be viewable for
up to several weeks. Please keep the
comment tracking number that
regulations.gov provides after you have
successfully uploaded your comment.

Submitting comments via email, hand
delivery/courier, or mail. Comments and
documents submitted via email, hand
delivery, or mail also will be posted to
regulations.gov. If you do not want your
personal contact information to be
publicly viewable, do not include it in
your comment or any accompanying
documents. Instead, provide your
contact information in a cover letter.
Include your first and last names, email
address, telephone number, and
optional mailing address. The cover
letter will not be publicly viewable as
long as it does not include any
comments.

Include contact information each time
you submit comments, data, documents,
and other information to DOE. If you
submit via mail or hand delivery/
courier, please provide all items on a
CD, if feasible. It is not necessary to
submit printed copies. No facsimiles
(faxes) will be accepted.

Comments, data, and other
information submitted to DOE
electronically should be provided in
PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format. Provide documents that are not
secured, that are written in English, and
that are free of any defects or viruses.
Documents should not contain special
characters or any form of encryption
and, if possible, they should carry the
electronic signature of the author.

Campaign form letters. Please submit
campaign form letters by the originating
organization in batches of between 50 to
500 form letters per PDF or as one form
letter with a list of supporters’ names
compiled into one or more PDFs. This
reduces comment processing and
posting time.

Confidential Business Information.
According to 10 CFR 1004.11, any
person submitting information that he
or she believes to be confidential and
exempt by law from public disclosure
should submit via email, postal mail, or
hand delivery/courier two well-marked
copies: One copy of the document
marked confidential including all the
information believed to be confidential,
and one copy of the document marked
non-confidential with the information
believed to be confidential deleted.
Submit these documents via email or on
a CD, if feasible. DOE will make its own
determination about the confidential
status of the information and treat it
according to its determination.

Factors of interest to DOE when
evaluating requests to treat submitted
information as confidential include: (1)
A description of the items; (2) whether
and why such items are customarily
treated as confidential within the
industry; (3) whether the information is
generally known by or available from
other sources; (4) whether the
information has previously been made
available to others without obligation
concerning its confidentiality; (5) an
explanation of the competitive injury to
the submitting person which would
result from public disclosure; (6) when
such information might lose its
confidential character due to the
passage of time; and (7) why disclosure
of the information would be contrary to
the public interest.

It is DOE’s policy that all comments
may be included in the public docket,
without change and as received,
including any personal information
provided in the comments (except
information deemed to be exempt from
public disclosure).

DOE considers public participation to
be a very important part of the process
for developing energy conservation
standards. DOE actively encourages the
participation and interaction of the
public during the comment period in
each stage of the rulemaking process.
Interactions with and between members
of the public provide a balanced
discussion of the issues and assist DOE
in the rulemaking process. Anyone who
wishes to be added to the DOE mailing
list to receive future notices and
information about this rulemaking
should contact Ms. Brenda Edwards at
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(202) 586-2945, or via email at
Brenda.Edwards@ee.doe.gov.

B. Issues on Which DOE Seeks Comment

Although DOE welcomes comments
on any aspect of this request for
information, DOE is particularly
interested in receiving comments and
views of interested parties concerning
the following issues:

1. Information on the effects of utility
programs designed to reduce peak
energy demand by heating water only
during off-peak times and storing the
water for use during peak demand
periods. In particular, DOE is interested
in information on the penetration of
residential water heater load shifting
programs throughout the U.S. (i.e., what
percentage of total water heaters
installed are used in these programs),
the economic benefits of such programs
to consumers, and the energy impacts (if
any) or other National benefits that are
achieved through the use of such
programs.

2. Information on the effects of the
amended energy conservation standards
for electric storage water heaters with
rated storage volumes above 55 gallons
on utility programs designed to reduce
peak energy demand by heating water
only during off-peak times and storing
the water for use during peak demand
periods.

3. Information on capacity or other
performance-related feature(s) for
residential water heaters which other
water heaters do not have that are used
in demand-response programs and
whether such feature(s) justifies a
separate standard from that which will
apply to other electric water heaters
with rated storage volumes above 55
gallons.

4. Information on potential solutions
that would resolve the concerns of
utilities that administer load shifting
programs for residential water heaters
that require the use of large-volume
electric storage water heaters, including
the potential approaches identified in
this RFL.

Issued in Washington, DC, on June 6, 2012.
Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2012-14402 Filed 6—-12-12; 8:45 am]

BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2011-0816; Directorate
Identifier 2011—-CE-022-AD]

RIN 2120-AA64

Airworthiness Directives; Costruzioni
Aeronautiche Tecnam srl Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Supplemental notice of
proposed rulemaking (NPRM);
extension of the comment period.

SUMMARY: We are revising an earlier
NPRM for Costruzioni Aeronautiche
Tecnam srl Model P2006T airplanes.
This proposed AD results from
mandatory continuing airworthiness
information (MCAI) originated by an
aviation authority of another country to
identify and correct an unsafe condition
on an aviation product. The MCAI
describes the unsafe condition as
cracking, bulging, deformation, or oil
leakage in the lower lid of the landing
gear emergency accumulator, which
could result in decreasing the airplane’s
structural integrity and jeopardizing the
landing gear emergency extension in
case of system failure in normal mode.
We are issuing this proposed AD to
require actions to address the unsafe
condition on these products.

DATES: We must receive comments on
this proposed AD by July 30, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Costruzioni
Aeronautiche TECNAM Airworthiness
Office, Via Maiorise—81043 Capua (CE)
Italy; telephone: +39 0823 620134; fax:
+39 0823 622899; email:
m.oliva@tecnam.com or
p.violetti@tecnam.com; Internet:
www.tecnam.com. You may review

copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329—4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.am. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Albert Mercado, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; phone: (816) 329-4119;
fax: (816) 329—-4090; email:
albert.mercado@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-0816; Directorate Identifier
2011-CE-022—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We proposed to amend 14 CFR part
39 with an earlier NPRM for the
specified products, which was
published in the Federal Register on
August 8, 2011 (76 FR 48045). That
earlier NPRM proposed to require
actions intended to address the unsafe
condition for the products listed above.

Since that NPRM (76 FR 48045,
August 8, 2011) was issued, TECNAM
found that the replacement part number
could cause a deformation of the
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emergency accumulator, so TECNAM
has developed a modification for the
landing gear extension emergency
accumulator and revised the service
information to include instructions for
that modification.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD No.:
2012—-0043, dated March 19, 2012
(referred to after this as ‘“the MCAI”’), to
correct an unsafe condition for the
specified products. The MCALI states:

During a pre-flight inspection of a P2006T
aeroplane, the lower skin of the fuselage aft
tail cone was found damaged. This damage
was caused by the lower lid of the LG
emergency accumulator, which had detached
from the LG emergency accumulator,
violently hitting the lower skin of the
fuselage aft tail cone and damaging the
accumulator cylinder.

This condition, if not detected and
corrected, could impair the aeroplane
structural integrity and jeopardize the LG
emergency extension in case of system failure
in normal mode.

For the reasons described above, EASA
issued Emergency AD 2011-0063-E to
require a one-time inspection of the LG
emergency accumulator cylinder for cracks,
deformation or oil leakage and, depending on
findings, the accomplishment of the
applicable corrective actions.

After that AD was issued, Costruzioni
Aeronautiche TECNAM developed a
modification (MOD 2006-108) and published
Service Bulletin (SB) SB-048—CS Revision 1,
dated 06 July 2011, that contained the
instructions for that modification. Prompted
by this development, EASA issued PAD 11—
070 for consultation until 16 August 2011,
proposing to require incorporation of this
modification on all affected aeroplanes, and
to require certain post-modification repetitive
inspections.

During the consultation period of PAD 11—
070, an operator who had applied
Costruzioni Aeronautiche TECNAM SB—048—
CS on his aeroplane, reported finding
abnormal deformation of the emergency
accumulator, to such an extent that it would
jeopardize the LG emergency extension in
case of system failure in normal mode. To
address this additional safety concern,
Costruzioni Aeronautiche TECNAM issued
SB-068-CS which contains instructions to
inspect post-modification aeroplanes.

For the reasons described above, EASA AD
2011-0153-E retained the requirements of
EASA AD 2011-0063-E, which was
superseded, and required modification of the
landing gear emergency accumulator by
installation of safety rings and repetitive
inspections after modification. In addition,
prompted by the recent post-modification
findings, EASA AD 2011-0153-E reduced
the compliance time for the modification as
originally proposed and required additional
first-flight-of-the-day repetitive inspections
for the LG emergency accumulator cylinder
and replacement of the LG emergency
accumulator if cracks, deformation, or oil
leakage is detected.

AD Revision 2011-0153R1 was issued in
order to allow Pilot-Owners to accomplish
the daily pre-flight inspection of the
modified LG emergency accumulator.

After that AD Revision, Costruzioni
Aeronautiche TECNAM designed a new LG
emergency accumulator part number 26—-9—
9500-000, identified as modification MOD
2006-121, and published SB—-080-CS dated
02 January 2012, which contains instructions
for replacement and installation of the newly
designed LG emergency accumulator.

This AD, which supersedes EASA AD
2011-0153R1, requires the installation of the
new landing gear emergency accumulator
part number 26—9-9500—-000, as well as to
inspect after the installation the LG
emergency accumulator and the LG
retraction/extension system.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Costruzioni Aeronautiche TECNAM
has issued Service Bulletin No. SB 80—
CS, dated January 2, 2012. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAI.

FAA'’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Certain changes described above
expand the scope of the earlier NPRM.
As a result, we have determined that it
is necessary to reopen the comment
period to provide additional
opportunity for the public to comment
on the proposed AD.

Costs of Compliance

We estimate that this proposed AD
will affect 7 products of U.S. registry.
We also estimate that it would take
about 7 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $1,300 per
product.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $13,265, or $1,895 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Costruzioni Aeronautiche Tecnam srl:
Docket No. FAA-2011-0816; Directorate
Identifier 2011-CE-022—-AD.

(a) Comments Due Date

We must receive comments by July 30,
2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Costruzioni
Aeronautiche Tecnam srl Model P2006T
airplanes, serial numbers (S/N) 001/US

through S/N 88/US, certificated in any
category.

(d) Subject

Air Transport Association of America
(ATA) Code 32: Landing Gear.

(e) Reason

This proposed AD was prompted by
cracking, bulging, deformation, or oil leakage
in the lower lid of the landing gear
emergency accumulator, which could result
in decreasing the airplane’s structural
integrity and jeopardizing the landing gear
emergency extension in case of system failure
in normal mode. We are issuing this
proposed AD to require actions to address the
unsafe condition on these products.

(f) Actions and Compliance

Unless already done, do the following
actions:

(1) Within 90 days after the effective date
of this AD, replace the landing gear (LG)
emergency accumulator with a new
emergency accumulator part number 26-9—
9500-000, following the instructions in
Costruzioni Aeronautiche Tecnam Service
Bulletin SB 80-CS, dated January 2, 2012.

(2) Within 300 hours time-in-service (TIS)
after compliance with paragraph (f)(1) of this
AD and repetitively thereafter at intervals not
to exceed 300 hours TIS, inspect the LG
emergency accumulator and the LG
retraction/extension system for damage and
leakage following the applicable instructions
in Costruzioni Aeronautiche TECNAM
P2006T Aircraft Maintenance Manual
Chapter 5, Inspection Program.

(3) If any damage or leakage is found as a
result of any inspection required in
paragraph (f)(2) of this AD, before further
flight, do the applicable corrective actions
following the instructions in Costruzioni
Aeronautiche TECNAM P2006T Aircraft
Maintenance Manual, Document No. 2006/
045, 2nd Edition—Revision 1, dated April 27,
2011.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Albert Mercado, Aerospace Engineer,

FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4119; fax: (816) 329—
4090; email: albert. mercado@faa.gov. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(h) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) AD No.: 2012-0043, dated
March 19, 2012; Costruzioni Aeronautiche
Tecnam Service Bulletin SB 80-CS, dated
January 2, 2012; Costruzioni Aeronautiche
TECNAM P2006T Aircraft Maintenance
Manual Chapter 5, Inspection Program; and
Costruzioni Aeronautiche Tecnam P2006T
Maintenance Manual, 2nd Edition, Revision
1, dated April 7, 2011, for related
information. For service information related
to this AD, contact Costruzioni Aeronautiche
TECNAM Airworthiness Office, Via
Maiorise—81043 Capua (CE) Italy; telephone:
+39 0823 620134; fax: +39 0823 622899;
email: m.oliva@tecnam.com,
p.violetti@tecnam.com; Internet:
www.tecnam.com. You may review copies of
the referenced service information at the
FAA, Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329-4148.

Issued in Kansas City, Missouri, on June 7,
2012.
John Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-14368 Filed 6-12—12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0601; Directorate
Identifier 2008—-SW-033—-AD]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron, Inc. Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the Bell
Helicopter Textron, Inc. (BHTI) Model
205A, 205A—1, and 205B helicopters
with certain starter/generator power
cable assemblies (power cable
assemblies). This proposed AD is
prompted by the determination that the
power cable assembly connector
(connector) can deteriorate, causing a
short in the connector that may lead to
a fire. This AD would require replacing
the power cable assemblies and their
associated parts, and performing
continuity readings. We are proposing
this AD to prevent a short in the
connector that may lead to a fire in the
starter/generator, smoke in the cockpit
that reduces visibility, and subsequent
loss of helicopter control.

DATES: We must receive comments on
this proposed AD by August 13, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
economic evaluation, any comments
received, and other information. The
street address for the Docket Operations
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Office (telephone 800-647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

For service information identified in
this proposed AD, contact Bell
Helicopter Textron, Inc., P.O. Box 482,
Fort Worth, TX 76101; telephone (817)
280-3391; fax (817) 280—6466; or at
http://www.bellcustomer.com/files/.
You may review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT:
Andy Shaw, Aviation Safety Engineer,
Safety Management Group, Rotorcraft
Directorate, FAA, 2601 Meacham Blvd.,
Fort Worth, TX 76137; telephone (817)
222-5110; email andy.shaw@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to participate in this
rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

We will file in the docket all
comments that we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Discussion

We propose to adopt a new AD for the
BHTI Model 205A, 205A-1, and 205B
helicopters with power cable
assemblies, part number (P/N) 205-075—
902-017 and P/N 205-075-911-007.
The AD would require replacing the
power cable assemblies with airworthy
power cable assemblies, P/N 205-075—
265-103 and 205-075-265-105S, and
replacing associated parts included in
the starter/generator cable kit, P/N

CT205-07-94-1. After the power cable
assemblies and associated parts are
replaced, the AD would require
performing a continuity test at the
power cable connections using a
multimeter. This proposal is prompted
by the determination that the connector
can deteriorate, causing a short in the
connector P81 (J81) pins. This
condition, if not corrected, could result
in a fire in the starter/generator, smoke
in the cockpit that could reduce
visibility, and subsequent loss of
structural integrity and helicopter
control.

FAA’s Determination

We are proposing this AD because we
evaluated all known relevant
information and determined that an
unsafe condition exists and is likely to
exist or develop on other products of
these same type designs.

Related Service Information

We have reviewed BHTI Alert Service
Bulletin (ASB) No. 205-07-94, Revision
A, dated December 8, 2008, for Model
205A and 205A-1 helicopters; and BHTI
ASB No. 205B-08-50, dated December
8, 2008, for the Model 205B helicopter.
These ASBs describe procedures for
replacing the power cable assemblies
and associated parts. The ASBs specify
that operators can obtain a starter/
generator cable kit that contains the
required replacement parts.

Proposed AD Requirements

This proposed AD would require,
within six months, replacing the power
cable assemblies and associated parts
with airworthy parts contained in the
starter/generator kit, and performing a
continuity test using a multimeter. The
actions would be required to be
accomplished by following specified
portions of the ASBs described
previously.

Costs of Compliance

We estimate that this proposed AD
would affect 31 helicopters of U.S.
registry. The proposed actions would
take about 10 work-hours per helicopter
to accomplish at an average labor rate of
$85 per work hour. Required parts
would cost about $12,654 for the power
cable assembly replacement kit. Based
on these figures, the cost of the
proposed AD on U.S. operators would
be $13,504 per helicopter, or $418,624
for the fleet.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of

the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.


http://www.bellcustomer.com/files/
mailto:andy.shaw@faa.gov
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§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new Airworthiness
Directive (AD):

Bell Helicopter Textron, Inc. (BHTI): Docket
No. FAA-2012-0601; Directorate
Identifier 2008—SW-033—-AD.

(a) Applicability

This AD applies to BHTI Model 205A,
205A—1, and 205B helicopters with starter/
generator power cable assemblies (power
cable assemblies), part numbers (P/N) 205—
075-902—017 and P/N 205-075-911-007
installed, certificated in any category.

(b) Unsafe Condition

This AD was prompted by the
determination that the power cable assembly
connector (connector) can deteriorate,
causing a short in the connector that may
lead to a fire. We are issuing this AD to
prevent a short in the connector that may
lead to a fire in the starter/generator, smoke
in the cockpit that reduces visibility, and
subsequent loss of helicopter control.

(c) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(d) Required Actions

Within six months, replace the power cable
assemblies using the parts contained in
starter/generator kit P/N CT205-07-94-1,
perform a continuity test, and connect wires
to the starter generator as follows:

(1) For Model 205A and 205A—-1
helicopters, follow the Accomplishment
Instructions, paragraphs 2 through 16(c), of
BHTI Alert Service Bulletin No. 205—-07—94,
Revision A, dated December 8, 2008.

(2) For the Model 205B helicopters, follow
the Accomplishment Instructions, paragraphs
2 through 16(c), of BHTT Alert Service
Bulletin No. 205B—08-50, dated December 8,
2008.

(e) Alternative Methods of Compliance
(AMOCQ)

(1) The Manager, Safety Management
Group, FAA, may approve AMOCs for this
AD. Send your proposal to: Andy Shaw,
Aviation Safety Engineer, Safety Management
Group, Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, TX 76137;
telephone (817) 222—-5110; email
andy.shaw@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(f) Additional Information

For service information identified in this
AD, contact Bell Helicopter Textron, Inc.,
P.O. Box 482, Fort Worth, TX 76101;
telephone (817) 280-3391; fax (817) 280—
6466; or at http://www.bellcustomer.com/

files/. You may review the information at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas 76137.

(g) Subject

Joint Aircraft Service Component (JASC)
Code: 2497, electrical power system wiring.

Issued in Fort Worth, Texas, on May 25,
2012.

Lance T. Gant,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2012—14401 Filed 6-12-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA-2012-0561; Airspace
Docket No. 12—-AEA-7]

Proposed Amendment of Restricted
Area R—6601; Fort A.P. Hill, VA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
expand the vertical limits and time of
designation of restricted area R—6601,
Fort A.P. Hill, VA. The U. S. Army
requested this action to provide the
additional airspace needed to conduct
training in high-angle weapons systems
employment.

DATES: Comments must be received on
or before July 30, 2012.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, 1200 New Jersey Avenue SE., West
Building Ground Floor, Room W12-140,
Washington, DC 20590-0001; telephone:
(202) 366—9826. You must identify FAA
Docket No. FAA-2012-0561 and
Airspace Docket No. 12-AEA-7, at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.
Comments on environmental and land
use aspects to should be directed to:
Director of Environmental and Natural
Resources Division, Attn: Ms. Terry
Banks, U.S. Army Garrison, Fort A.P.
Hill, VA 22427; telephone: (804) 633—
8223.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace, Regulations and ATC
Procedures Group, Office of Airspace
Services, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2012-0561 and Airspace Docket No. 12—
AEA-7) and be submitted in triplicate to
the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to FAA
Docket No. FAA-2012-0561 and
Airspace Docket No. 12-AEA-7.” The
postcard will be date/time stamped and
returned to the commenter.

Comments on environmental and land
use aspects to should be directed to:
Director of Environmental and Natural
Resource Division, U.S. Army Garrison,
Fort A.P. Hill, VA, 22427; telephone:
804-633—-8223.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in


http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.bellcustomer.com/files/
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http://www.regulations.gov
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Federal Register/Vol. 77, No. 114/ Wednesday, June 13, 2012/Proposed Rules

35309

person at the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the office of
the Operations Support Group, Eastern
Service Center, Federal Aviation
Administration, 1701 Columbia Ave.,
College Park, GA 30337.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

Background

Fort A.P. Hill has a continuing
requirement to conduct training in the
use of various high- angle weapons
systems. This training cannot be
contained within the current 5,000-foot
MSL ceiling of restricted area R—6601.
Currently, this training is conducted in
a controlled firing area (CFA) situated
above R—6601. However, the FAA
determined that the activities no longer
meet the criteria for a CFA. As a result,
military units have had to cancel high-
angle weapon system training.
Recurring training in these events is
necessary to maintain currency. This
training is even more critical for units
that are preparing to deploy into a
theater of operations where the use of
these tactics is required.

The Proposal

The FAA is proposing an amendment
to 14 CFR part 73 to expand the vertical
limits and the time of designation for
restricted area R-6601, Fort A.P. Hill,
VA. R-6601 currently extends from the
“surface to 5,000 feet MSL,” with a time
of designation of “0700 to 2300 local
time daily; other times by NOTAM at
least 48 hours in advance.”

The proposed new restricted airspace
would extend up to 9,000 feet MSL and
would consist of three sub-areas
designated R-6601A, R—6601B and R-
6601C. R-6601A would extend from the
surface to but not including 4,500 feet
MSL, instead of the current 5,000 feet
MSL for R-6601. R-6601B would
extend from 4,500 feet MSL to but not
including 7,500 feet MSL; and R—-6601C
would extend from 7,500 feet MSL to
9,000 feet MSL. Subdividing the
airspace in this manner would allow
activation of only that portion of
restricted airspace required for training
while leaving the remaining airspace
available for other users. In addition, a
Letter of Agreement would be
concluded between the using and

controlling agencies stipulating that the
controlling agency can recall the
airspace in the event of Severe Weather
Avoidance Plan (SWAP)
implementation, weather diverts and
emergencies.

R-6601A would have the same lateral
boundaries as the original R-6601. R—
6601B and R-6601C would overlie the
boundaries of R—-6601A, except at the
northeast end where the shared R—
6601B and R—6601C boundary would be
moved southwesterly approximately %
mile from R-6601A’s northeastern
boundary. This would provide a buffer
between R—6601B and C and the
centerline of VOR Federal airway V—
386.

The proposed time of designation for
R-6601A would be changed from the
current ‘0700 to 2300 local time daily,”
to “0700 to 0200 local time daily,” an
increase of three hours daily. In
addition, the advance NOTAM
requirement for activation of R—6601A
at other times would be reduced from
the current 48 hours to 24 hours. The
time of designation for both R-6601B
and R-6601C would be “By NOTAM 24
hours in advance.”

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation: (1)
Is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
SubtitleVII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation

is within the scope of that authority as

it would restructure the restricted
airspace at Fort A.P. Hill, VA, to support
essential military training activities.

Environmental Review

This proposal will be subjected to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures,” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 73

Airspace, Prohibited Areas, Restricted
Areas.

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 73 as
follows:

PART 73—SPECIAL USE AIRSPACE

1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.66 (Amended)
2. §73.66 is amended as follows:

* * * * *

1. R-6601 Fort A.P. Hill, VA [Remove]
2. R-6601A Fort A.P. Hill, VA [New]

Boundaries. Beginning at lat.
38°04’37” N., long. 77°18’44” W.; then
along U.S. Highway 301; to lat.
38°09’45” N., long. 77°11’59” W.; then
along U.S. Highway 17; to lat. 38°07’50”
N., long. 77°08’29” W.; to lat. 38°05"30”
N., long. 77°09°05” W.; to lat. 38°04’40”
N, long. 77°10°19” W.; to lat. 38°03'12”
N., long. 77°09'34” W.; to lat. 38°02"22”
N, long. 77°11’39” W.; to lat. 38°02’30”
N., long. 77°14’39” W.; to lat. 38°01’50”
N., long. 77°16’07” W.; to lat. 38°02"15”
N, long. 77°18’03” W.; to lat. 38°02’40”
N, long. 77°18’59” W.; then to the point
of beginning.

Designated altitudes. Surface to but
not including 4,500 feet MSL.

Time of Designation. 0700 to 0200
local time daily. Other times by
NOTAM 24 hours in advance.

Controlling agency. FAA, Potomac
TRACON.

Using agency. U.S. Army,
Commander, Fort A.P. Hill, VA.

3. R-6601B Fort A.P. Hill, VA [New]

Boundaries. Beginning at lat.
38°04'37” N, long. 77°18’44” W.; then
along U.S. Highway 301 to lat. 38°09'38”
N, long. 77°12°07” W.; to lat. 38°07°09”
N., long. 77°0840” W.; to lat. 38°05"30”
N., long. 77°09'05” W.; to lat. 38°04'40”
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N., long. 77°10'19” W.; to lat. 38°03’12”  no longer warrant control under Export Administration Regulations

N., long. 77°09'34” W.; to lat. 38°02°22”  Category IX (Military Training (EAR). On November 7, 2011, BIS

N., long. 77°11’39” W.; to lat. 38°02’30”  Equipment and Training) of the United = published a rule (76 FR 68675)

N., long. 77°14’39” W.; to lat. 38°01’50”  States Munitions List (USML) would be =~ proposing several changes to the

N., long. 77°16°07” W.; to lat. 38°02"15”  controlled under the Commerce Control framework initially proposed in the July
N., long. 77°18’03” W.; to lat. 38°02°40”  List (CCL) in new Export Control 15 rule.

N, long. 77°18’59” W.; then to the point Classification Numbers (ECCNs) 0A614, Following the structure of the July 15
of beginning, 0B614, 0D614, and OE614. and November 7 proposed rules, this

Designated altitudes. 4,500 feet MSL
to but not including 7,500 feet MSL.

Time of designation. By NOTAM 24
hours in advance.

Controlling agency. FAA, Potomac
TRACON.

Using agency. U.S. Army,
Commander, Fort A.P. Hill, VA.

4. R-6601C Fort A.P. Hill, VA [New]

Boundaries. Beginning at lat.
38°04'37” N., long. 77°18"44” W.; then
along U.S. Highway 301 to lat. 38°0938”
N, long. 77°12°07” W.; to lat. 38°07°09”
N., long. 77°08’40” W.; to lat. 38°05’30”
N., long. 77°09'05” W.; to lat. 38°04'40”
N., long. 77°10"19” W.; to lat. 38°03"12”
N, long. 77°09°34” W.; to lat. 38°02’22”
N, long. 77°11’39” W.; to lat. 38°02’30”
N., long. 77°14’39” W.; to lat. 38°01'50”
N., long. 77°16°07” W.; to lat. 38°02"15”
N.,, long. 77°18°03” W.; to lat. 38°02’40”
N, long. 77°18’59” W.; then to the point
of beginning.

Designated altitudes. 7,500 feet MSL
to 9,000 feet MSL.

Time of designation. By NOTAM 24
hours in advance.

Controlling agency. FAA, Potomac
TRACON.

Using agency. U.S. Army,
Commander, Fort A.P. Hill, VA.

Issued in Washington, DC, on June 7, 2012.
Colby Abbott,

Acting Manager, Airspace, Regulations and
ATC Procedures Group.

[FR Doc. 2012—-14404 Filed 6-12-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 742 and 774
[Docket No. 120202094-2065-01]
RIN 0694-AF54

Revisions to the Export Administration
Regulations (EAR): Control of Military
Training Equipment and Related Items
the President Determines No Longer
Warrant Control Under the United
States Munitions List (USML)

AGENCY: Bureau of Industry and
Security, Department of Commerce.
ACTION: Proposed rule.

SUMMARY: This proposed rule describes
how articles the President determines

This rule is one in a planned series of
proposed rules describing how various
types of articles the President
determines, as part of the
Administration’s Export Control Reform
Initiative, no longer warrant USML
control, would be controlled on the CCL
and by the EAR. This proposed rule is
being published in conjunction with a
proposed rule from the Department of
State, Directorate of Defense Trade
Controls, which would amend the list of
articles enumerated in USML Category
IX. The revisions in this rule are part of
Commerce’s retrospective plan under
EO 13563 completed in August 2011.
Commerce’s full plan can be accessed
at: http://open.commerce.gov/news/
2011/08/23/commerce-plan-
retrospective-analysis-existing-rules.
DATES: Comments must be received by
July 30, 2012.

ADDRESSES: You may submit comments
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. The identification
number for this rulemaking is BIS—
2012-0023.

¢ By email directly to
publiccomments@bis.doc.gov. Include
RIN 0694—AF54 in the subject line.

e By mail or delivery to Regulatory
Policy Division, Bureau of Industry and
Security, U.S. Department of Commerce,
Room 2099B, 14th Street and
Pennsylvania Avenue NW., Washington,
DC 20230. Refer to RIN 0694—AF54.

FOR FURTHER INFORMATION CONTACT:
Daniel Squire, Office of National
Security and Technology Transfer
Controls, Sensors and Aviation
Division, tel. 202 482 3710, email
daniel.squire@bis.doc.gov.

SUPPLEMENTARY INFORMATION:
Background

On July 15, 2011, as part of the
Administration’s ongoing Export
Control Reform Initiative, BIS published
a proposed rule (76 FR 41958) (herein
“the July 15 proposed rule”) that set
forth a framework for how articles the
President determines, in accordance
with section 38(f) of the Arms Export
Control Act (AECA) (22 U.S.C. 2778(f)),
would no longer warrant control on the
United States Munitions List (USML)
and would be controlled on the
Commerce Control List (CCL) in
Supplement No. 1 to Part 774 of the

proposed rule describes BIS’s proposal
for controlling under the EAR and its
CCL military training equipment and
related articles now controlled by the
ITAR’s USML under Category IX but
that would no longer be so controlled if
the State Department’s proposed
revision to the Category were to become
final. The changes described in this
proposed rule and the State
Department’s proposed companion rule
to Category IX of the USML are based
on a review of Category IX by the
Defense Department, which worked
with the Departments of State and
Commerce in preparing the proposed
amendments. The review was focused
on identifying the types of articles that
are now enumerated in USML Category
IX that are either (i) inherently military
and otherwise warrant control on the
USML or (ii) common to non-military
training equipment applications,
possess parameters or characteristics
that provide a critical military or
intelligence advantage to the United
States, and almost exclusively available
from the United States. If an article
satisfied one or both of those criteria,
the article remained on the USML. If an
article did not satisfy either standard
but was nonetheless a type of article
that is, as a result of differences in form
and fit, “specially designed” for military
applications, it was identified in the
new ECCNs proposed in this notice. The
licensing requirements and other EAR-
specific controls for such items
described in this notice would enhance
national security by permitting the U.S.
Government to focus its resources on
controlling, monitoring, investigating,
analyzing, and, if need be, prohibiting
exports and reexports of more
significant items to destinations, end
uses, and end users of greater concern
than our NATO allies and other multi-
regime partners.

Pursuant to section 38(f) of the AECA,
the President shall review the USML ““to
determine what items, if any, no longer
warrant export controls under” the
AECA. The President must report the
results of the review to Congress and
wait 30 days before removing any such
items from the USML. The report must
“describe the nature of any controls to
be imposed on that item under any
other provision of law.” 22 U.S.C.
2778(£)(1).


http://open.commerce.gov/news/2011/08/23/commerce-plan-retrospective-analysis-existing-rules
http://open.commerce.gov/news/2011/08/23/commerce-plan-retrospective-analysis-existing-rules
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http://www.regulations.gov
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In the July 15 proposed rule, BIS
proposed creating a series of new
ECCNs to control items that would be
removed from the USML, or that are
items from the Munitions List of the
Wassenaar Arrangement on Export
Controls for Conventional Arms and
Dual Use Goods and Technologies List
(Wassenaar Arrangement Munitions List
or WAML) that are already controlled
elsewhere on the CCL. The proposed
rule referred to this series as the “600
series” because the third character in
each of the new ECCNs would be a “6.”
The first two characters of the 600 series
ECCNs serve the same function as any
other ECCN as described in § 738.2 of
the EAR. The first character is a digit in
the range 0 through 9 that identifies the
Category on the CCL in which the ECCN
is located. The second character is a
letter in the range A through E that
identifies the product group within a
CCL Category. In the 600 series, the
third character is the number 6. With
few exceptions, the final two characters
identify the WAML category that covers
items that are the same or similar to
items in a particular 600 series ECCN.

This proposed rule would create four
such ECCNs: 0A614, 0B614, 0D614, and
0E614. ECCN 0A614 would control
military training equipment and specific
“parts,” “components,” and
“accessories and attachments” therefor.
ECCN 0B614 would control test,
inspection, and production
“equipment,” including related ‘‘parts,”
‘“‘components,” and “accessories and
attachments,” for the “production” or
“development” of commodities
controlled by ECCN 0A614 or articles
controlled by USML Category IX. ECCN
0D614 would control “software” for the
“development,” “production,”
operation or maintenance of items
controlled by ECCNs 0A614 or 0B614.
ECCN 0E614 would control
“technology” for the “development,”
“production,” operation, installation,
maintenance, repair or overhaul of
commodities controlled by ECCNs
0A614 or 0B614 or “software”
controlled by ECCN 0D614.

The revisions in this rule are part of
Commerce’s retrospective plan under
EO 13563 completed in August 2011.
Commerce’s full plan can be accessed
at: http://open.commerce.gov/news/
2011/08/23/commerce-plan-
retrospective-analysis-existing-rules.

BIS will publish additional Federal
Register notices containing proposed
amendments to the CCL that will
describe proposed controls for
additional categories of articles the
President determines no longer warrant
control under the USML. The State
Department will publish concurrently

proposed amendments to the USML that
correspond to the BIS notices. BIS will
also publish proposed rules to further
align the CCL with the WAML and the
Missile Technology Control Regime
Equipment, Software and Technology
Annex.

Detailed Description of Changes
Proposed by This Rule

New ECCN 0A614: Military Training
“Equipment”

Proposed ECCN 0A614 would impose
national security (NS Column 1),
regional stability (RS Column 1), and
anti-terrorism controls on military
training “‘equipment” not controlled by
the USML and on most “parts,”
“‘components,” and “accessories and
attachments” “specially designed” for
such military training “equipment.”
ECCN 0A614 also would apply the same
controls to “parts,” “components,” and
““accessories and attachments” for
military training “equipment”’
controlled by Category IX of the USML
unless such “parts,” “components,” or
‘““accessories and attachments” are
specifically controlled by the USML or
another ECCN on the Commerce Control
List. Notes to proposed ECCN 0A614
would identify how specific
commodities would be classified under
ECCN 0A614, including simulators for
non-combat military aircraft, certain
radar training units, and training
“equipment” for ground military
operations. ECCN 0A614.y would
impose only anti-terrorism controls on
specific “parts,” “‘components,” and
“accessories and attachments” that are
“specially designed” for a commodity
controlled by ECCN 0A614 and not
specified elsewhere in the CCL.

New ECCN 0B614: Test, Inspection, and
Production “Equipment” for Military
Training “Equipment”” and “Specially
Designed” “Parts,” “Components,” and
“Accessories and Attachments”
Therefor

Proposed ECCN 0B614 would impose
national security (NS Column 1),
regional stability (RS Column 1), and
anti-terrorism controls on test,
inspection and production equipment,
and on “parts,” “‘components,” and
“accessories and attachments” therefor,
that are “specially designed” for the
“production” of commodities controlled
by ECCN 0A614 or USML Category IX.
ECCN 0B614.y would impose only anti-
terrorism controls on specific “parts,”
“components,” and “accessories and
attachments” that are “specially
designed” for a commodity controlled
by ECCN 0B614 and not specified
elsewhere in the CCL.

New ECCN 0D614: “Software” Related
to Military Training “Equipment”’

Proposed ECCN 0D614 would impose
national security, (NS Column 1),
regional stability (RS Column 1), and
anti-terrorism (AT Column 1) controls
on “software” “specially designed” for
the “development,” “production,”
operation or maintenance of
commodities controlled by ECCNs
0A614 or 0B614 (except the .y
paragraphs of these ECCNs). ECCN
0D614.y would impose only anti-
terrorism controls on specific
“software” that is “specially designed”
for the “production,” “development,”
operation or maintenance of
commodities controlled by ECCNs
0A614.y or 0B614.y.

New ECCN 0E614: “Technology”
(Related to ECCNs 0A014, 0B014, and
0D014)

Proposed ECCN 0E614 would impose
national security (NS Column 1),
regional stability (RS Column 1), and
anti-terrorism (AT Column 1) controls
on “technology” “required” for the
“development,” “production,”
operation, installation, maintenance,
repair, or overhaul of commodities
controlled by 0A614 or 0B614, or
software controlled by 0D614 (except
the .y paragraphs of these ECCNs).
ECCN 0E614.y would impose only anti-
terrorism controls on specific
“technology” that is “required” for the
“production,” “development,”
operation, installation, maintenance,
repair or overhaul of commodities
controlled by ECCNs 0A614.y or
0B614.y or software controlled by ECCN
0D614.y.

Inclusion of “.y.99” Paragraphs in 600
Series ECCNs

Proposed new ECCNs 0A614, 0B614,
0D614 and 0E614 also would contain a
paragraph ““.y.99” that would control
any item that meets all of the following
criteria: (i) The item is not listed on the
CCL; (ii) the item was previously
determined to be subject to the EAR in
an applicable commodity jurisdiction
determination issued by the U.S.
Department of State; and (iii) the item
would otherwise be controlled under
one of these 0x614 ECCNs because, for
example, the item was “‘specially
designed” for a military use.

Revisions to § 742.6 of the EAR

To implement the regional stability
controls that apply to the four new “600
series” ECCNs noted above, this
proposed rule would revise § 742.6(a)(1)
of the EAR to apply the RS Column 1
licensing policy to items classified
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under ECCNs 0A614, 08614, 0D614 and
0E614 (except the .y paragraphs).

Proposed New ECCNs and License
Exception STA

The July 15 proposed rule, as
modified by the November 7 proposed
rule, would preclude use of License
Exception STA for end-items in 600
series ECCNs unless eligibility for such
use was applied for and approved by
BIS. This proposed rule would exempt
end items classified under ECCN 0A614
(military training “equipment’’) and
classified under ECCN 0B614 (test,
inspection and production “equipment”
for military training “equipment”) from
that requirement. BIS notes this
proposed policy by including in the
STA paragraphs of these two ECCNs a
statement that reads: ‘““Paragraph (c)(1)
of License Exception STA
(§ 740.20(c)(1)) may be used for items in
0A614 without the need for a
determination described in § 740.20(g).”
This provision would prevail over the
elements of the July 15 proposed rule,
as modified by the November 7
proposed rule, that indicated that “600
series” ““end items” may not be
exported, reexported or transferred
pursuant to License Exception STA
unless those end items have been
identified by BIS in writing or
published as an eligible item for License
Exception STA in response to a License
Exception STA eligibility request in
accordance with § 740.20(g) of the EAR.

Request for Comments

All comments must be in writing and
submitted via one or more of the
methods listed under the ADDRESSES
caption to this notice. All comments
(including any personal identifiable
information) will be available for public
inspection and copying. Those wishing
to comment anonymously may do so by
submitting their comment via
regulations.gov and leaving the fields
for identifying information blank.

Relationship to the July 15 Proposed
Rule and the November 7 Proposed Rule

As referenced above, the purpose of
the July 15 proposed rule was to set up
the framework to support the transfer of
items from the USML to the CCL. To
facilitate that goal, the July 15 proposed
rule contained definitions and concepts
that were meant to be applied across
categories. However, as BIS undertakes
rulemakings to move specific categories
of items from the USML to the CCL,
there may be unforeseen issues or
complications that may require BIS to
reexamine those definitions and
concepts. The comment period for the
July 15 proposed rule closed on

September 13, 2011. In the November 7
proposed rule, BIS proposed several
changes to those definitions and
concepts. The comment period for the
November 7 proposed rule closed on
December 22, 2011.

To the extent that this rule’s proposals
affect any provision in either of those
proposed rules or any provision in
either of those proposed rules affect this
proposed rule, BIS will consider
comments on those provisions so long
as they are within the context of the
changes proposed in this rule.

BIS believes that the following aspects
of the July 15 proposed rule and the
November 7 proposed rule are among
those that could affect this proposed
rule:

e De minimis provisions in § 734.4;

¢ Restrictions on use of license
exceptions in §§740.2, 740.10, 740.11,
and 740.20;

¢ Change to national security
licensing policy in § 742.4;

e Licensing policy in § 742.4(b)(1)(ii);

¢ Addition of 600 series items to
Supplement No. 2 to Part 744—List of
Items Subject to the Military End-Use
Requirement of § 744.21;

e Addition of U.S. arms embargo
policy regarding 600 series items set
forth in § 742.4(b)(1)(ii) (national
security) of the July 15 proposed rule to
§742.6(b)(1) (regional stability) of the
November 7 proposed rule; and

e Definitions of terms in § 772.1.
Effects of This Proposed Rule
De minimis

The July 15 proposed rule would
impose certain unique de minimis
requirements on items controlled under
the new 600 series ECCNs. Section
734.3 of the EAR provides, inter alia,
that under certain conditions, items
made outside the United States that
incorporate items subject to the EAR are
not subject to the EAR if they do not
exceed a de minimis percentage of
controlled U.S.-origin content.
Depending on the destination, the de
minimis percentage can be either 10
percent or 25 percent. The military
training “‘equipment” and the test,
inspection and production “equipment”
for military training “‘equipment” that
would be subject to the EAR as a result
of this proposed rule would become
eligible for de minimis treatment.

Use of License Exceptions

Military training “equipment’” and
test, inspection, and production
“equipment” therefor currently on the
USML that would be classified under
ECCNs 0A614 and 0B614 would become
eligible for several license exceptions,

including STA, which would be
available for exports to certain
government agencies of NATO and
other multi-regime close allies. The
exchange of information and statements
required under STA is substantially less
burdensome than are the license
application requirements currently
required under the ITAR, as discussed
in more detail in the ‘“Regulatory
Requirements” section of this proposed
rule. None of the military training
“equipment” or test, inspection and
production “equipment’’ therefor that
would be controlled by ECCNs 0A614 or
0B614 would be subject to the provision
in the July 15 proposed rule that
proposes to preclude the use of License
Exception STA for “600 series” end
items unless approval for such use is
sought from and granted by BIS. The
items covered by this rule also would be
eligible for the following license
exceptions: LVS (limited value
shipments), up to $1500; TMP
(temporary exports); and RPL (servicing
and parts replacement).

Alignment With the Wassenaar
Arrangement Munitions List

The Administration has stated since
the beginning of the Export Control
Reform Initiative that the reforms will
be consistent with U.S. obligations to
the multilateral export control regimes.
Accordingly, the Administration will, in
this and subsequent proposed rules,
exercise its national discretion to
implement, clarify, and, to the extent
feasible, align its controls with those of
the regimes. This proposed rule would
align controls on the items that it adds
to the CCL by placing them in new 600
series ECCNs ending in ““14” to parallel
Category ML14 on the Wassenaar
Arrangement Munitions List
(““ ‘Specialised equipment for military
training’ or for simulating military
scenarios, simulators specially designed
for training in the use of any firearm or
weapon specified by ML.1 or ML.2, and
specially designed components and
accessories therefor”). Items in
proposed ECCN 0A614 are covered by
WAML Category ML 14.

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as extended by the
Notice of August 12, 2011, 76 FR 50661
(August 16, 2011), has continued the
Export Administration Regulations in
effect under the International
Emergency Economic Powers Act. BIS
continues to carry out the provisions of
the Export Administration Act, as
appropriate and to the extent permitted
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by law, pursuant to Executive Order
13222.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has been
designated a “‘significant regulatory
action,” although not economically
significant, under section 3(f) of
Executive Order 12866. Accordingly,
the rule has been reviewed by the Office
of Management and Budget (OMB).

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor is subject to a penalty
for failure to comply with, a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
OMB control number. This proposed
rule would affect two approved
collections: Simplified Network
Application Processing System (control
number 0694—-0088), which includes,
among other things, license
applications, and License Exceptions
and Exclusions (0694-0137).

As stated in the proposed rule
published at 76 FR 41958 (July 15,
2011), BIS believes that the combined
effect of all rules to be published adding
items to the EAR that would be removed
from the ITAR as part of the
administration’s Export Control Reform
Initiative would increase the number of
license applications to be submitted by
approximately 16,000 annually,
resulting in an increase in burden hours
of 5,067 (16,000 transactions at 17
minutes each) under control number
0694-0088.

Military training “‘equipment,” related
test, inspection, and production
“equipment,” “parts,” “‘components,”
““accessories and attachments,”
“software” and ‘““technology”” formerly
on the USML would become eligible for
License Exception STA under this rule.
As stated in the July 15 proposed rule,
BIS believes that the increased use of
License Exception STA resulting from
combined effect of all rules to be
published adding items to the EAR that
would be removed from the ITAR as
part of the administration’s Export

Control Reform Initiative would
increase the burden associated with
control number 0694-0137 by about
23,858 hours (20,450 transactions @ 1
hour and 10 minutes each).

BIS expects that this increase in
burden would be more than offset by a
reduction in burden hours associated
with approved collections related to the
ITAR. The largest impact of the
proposed rule would likely apply to
exporters of replacement parts for
military training “equipment” that has
been approved under the ITAR for
export to allies and regime partners.
Because, with few exceptions, the ITAR
allows exemptions from license
requirements only for exports to
Canada, most exports of such parts,
even when destined to NATO and other
close allies, require specific State
Department authorization. Under the
EAR, as proposed in this notice, such
parts as well as non-combat military
trainers, certain radar trainers and
training “‘equipment” for ground
military operations along with related
test, inspection, and production
“equipment” would become eligible for
export to NATO and other multi-regime
allies under License Exception STA.
Use of License Exception STA imposes
a paperwork and compliance burden
because, for example, exporters must
furnish information about the item
being exported to the consignee and
obtain from the consignee an
acknowledgement and commitment to
comply with the EAR. However, the
Administration understands that
complying with the burdens of STA is
likely less burdensome than applying
for licenses. For example, under License
Exception STA, a single consignee
statement can apply to an unlimited
number of products, need not have an
expiration date, and need not be
submitted to the government in advance
for approval. Suppliers with regular
customers can tailor a single statement
and assurance to match their business
relationship rather than applying
repeatedly for licenses with every
purchase order to supply reliable
customers in countries that are close
allies or members of export control
regimes or both.

Even in situations in which a license
would be required under the EAR, the
burden is likely to be reduced compared
to the license requirement of the ITAR.
In particular, license applications for
exports of technology controlled by
ECCN 0E614 are likely to be less
complex and burdensome than the
authorizations required to export ITAR-
controlled technology, i.e.,
Manufacturing License Agreements and
Technical Assistance Agreements.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The Regulatory Flexibility Act
(RFA), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA), 5 U.S.C.
601 et seq., generally requires an agency
to prepare an initial regulatory
flexibility analysis (IRFA) of any rule
subject to the notice and comment
rulemaking requirements under the
Administrative Procedure Act (5 U.S.C.
553) or any other statute. However,
under section 605(b) of the RFA,
however, if the head of an agency
certifies that a rule will not have a
significant impact on a substantial
number of small entities, the RFA does
not require the agency to prepare a
regulatory flexibility analysis. Pursuant
to section 605(b), the Chief Counsel for
Regulation, Department of Commerce,
submitted a memorandum to the Chief
Counsel for Advocacy, Small Business
Administration, certifying that this
proposed rule, if promulgated, will not
have a significant impact on a
substantial number of small entities.

Number of Small Entities

The Bureau of Industry and Security
(BIS) does not collect data on the size
of entities that apply for and are issued
export licenses. Although BIS is unable
to estimate the exact number of small
entities that would be affected by this
rule, it acknowledges that this rule
would affect some unknown number.

Economic Impact

This proposed rule is part of the
Administration’s Export Control Reform
Initiative. Under that initiative, the
United States Munitions List (22 CFR
part 121) (USML) would be revised to be
a “positive” list, i.e., a list that does not
use generic, catch-all controls on any
part, component, accessory, attachment,
or end item that was in any way
specifically modified for a defense
article, regardless of the article’s
military or intelligence significance or
non-military applications. At the same
time, articles that are determined to no
longer warrant control on the USML
would become controlled on the
Commerce Control List (CCL). Such
items, along with certain military items
that currently are on the CCL, will be
identified in specific Export Control
Classification Numbers (ECCNs) known
as the ‘600 series’” ECCNs. In addition,
some items currently on the Commerce
Control List would move from existing
ECCNs to the new 600 series ECCNs. In
practice, the greatest impact of this rule
on small entities would likely be
reduced administrative costs and
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reduced delay for exports of items that
are now on the USML but would
become subject to the EAR. This rule
addresses Category IX articles, which
are: military training “equipment,”
“parts,” “components,” and
“‘accessories and attachments” therefor;
test, inspection, and production
“equipment” for military training
“equipment” and ‘““parts,”
“components’” and “‘accessories and
attachments” therefor; and related
“software” and ‘“‘technology.” Training
“equipment” related to certain
inherently military functions would
remain on the USML. However, parts,
components, and “accessories and
attachments” for that “equipment”’
would be included on the CCL unless
expressly controlled on the USML. Such
parts and components are more likely to
be produced by small businesses than
are complete items of training
equipment, and would in many cases
become subject to the EAR. Moreover,
officials of the Department of State have
informed BIS that license applications
for such parts and components are a
high percentage of the license
applications for USML articles reviewed
by that department.

Changing the jurisdictional status of
Category IX items would reduce the
burden on small entities (and other
entities as well) through:

—Elimination of some license
requirements,

—Gereater availability of license
exceptions,

—Simpler license application
procedures, and

—Reduced (or eliminated) registration
fees.

In addition, parts and components
controlled under the ITAR remain under
ITAR control when incorporated into
foreign-made items, regardless of the
significance or insignificance of the
item, discouraging foreign buyers from
incorporating such U.S. content. The
availability of de minimis treatment
under the EAR may reduce the incentive
for foreign manufacturers to avoid
purchasing U.S.-origin parts and
components.

Many exports and reexports of the
Category IX articles that would be
placed on the CCL, as proposed in this
rule, particularly parts and components,
would become eligible for license
exceptions that apply to shipments to
U.S. Government agencies, shipments
valued at less than $1,500, parts and
components being exported for use as
replacement parts, temporary exports,
and License Exception Strategic Trade
Authorization (STA), reducing the
number of licenses that exporters of

these items would need. License
exceptions under the EAR would allow
suppliers to send routine replacement
parts and low level parts to NATO and
other close allies and export control
regime partners for use by those
governments and for use by contractors
building equipment for those
governments or for the U.S. Government
without having to obtain export
licenses. Under License Exception STA,
the exporter would need to furnish
information about the item being
exported to the consignee and obtain a
statement from the consignee that,
among other things, would commit the
consignee to comply with the EAR and
other applicable U.S. laws. Because
such statements and obligations can
apply to an unlimited number of
transactions and have no expiration
date, they would impose a net reduction
in burden on transactions that the
government routinely approves through
the license application process that the
License Exception STA statements
would replace.

Even for exports and reexports in
which a license would be required, the
process would be simpler and less
costly under the EAR. When a USML
Category IX article is moved to the CCL,
the number of destinations for which a
license is required would remain
unchanged. However, the burden on the
license applicant would decrease
because the licensing procedure for CCL
items is simpler and more flexible than
the license procedure for USML articles.

Under the USML licensing procedure,
an applicant must include a purchase
order or contract with its application.
There is no such requirement under the
CCL licensing procedure. This
difference gives the CCL applicant at
least two advantages. First, the
applicant has a way of determining
whether the U.S. government will
authorize the transaction before it enters
into potentially lengthy, complex and
expensive sales presentations or
contract negotiations. Under the USML
procedure, the applicant will need to
caveat all sales presentations with a
reference to the need for government
approval and is more likely to have to
engage in substantial effort and expense
only to find that the government will
reject the application. Second, a CCL
license applicant need not limit its
application to the quantity or value of
one purchase order or contract. It may
apply for a license to cover all of its
expected exports or reexports to a
particular consignee over the life of a
license (normally two years, but may be
longer if circumstances warrant a longer
period), reducing the total number of

licenses for which the applicant must
apply.

In addition, many applicants
exporting or reexporting items that this
rule would transfer from the USML to
the CCL would realize cost savings
through the elimination of some or all
registration fees currently assessed
under the ITAR’s licensing procedure.
Currently, ITAR applicants must pay to
use the ITAR licensing procedure even
if they never actually are authorized to
export. Registration fees for
manufacturers and exporters of articles
on the USML start at $2,500 per year,
increase to $2,750 for organizations
applying for one to ten licenses per year
and further increases to $2,750 plus
$250 per license application (subject to
a maximum of three percent of total
application value) for those who need to
apply for more than ten licenses per
year. There are no registration or
application processing fees for
applications to export items listed on
the CCL. Once the Category IX items
that are the subject to this rulemaking
are removed from the USML and added
to the CCL, entities currently applying
for licenses from the Department of
State would find their registration fees
reduced if the number of ITAR licenses
those entities need declines. If an
entity’s entire product line is moved to
the CCL, then its ITAR registration and
registration fee requirement would be
eliminated.

De minimis treatment under the EAR
would become available for all items
that this rule proposes to transfer from
the USML to the CCL. Items subject to
the ITAR remain subject to the ITAR
when they are incorporated abroad into
a foreign-made product regardless of the
percentage of U.S. content in that
foreign made product. Foreign-made
products that incorporate items that this
rule would move to the CCL would be
subject to the EAR only if their total
controlled U.S.-origin content exceeded
10 percent. Because including small
amounts of U.S.-origin content would
not subject foreign-made products to the
EAR, foreign manufacturers would have
less incentive to avoid such U.S.-origin
parts and components, a development
that potentially would mean greater
sales for U.S. suppliers, including small
entities.

BIS is still considering comments
made in response to the July 15 rule
pertaining to these proposed new de
minimis levels and, as noted above, will
consider de minimis-related comments
to this proposed rule provided they are
in the context of this proposed rule.
However, BIS believes that increased
burden imposed by those actions will be
offset substantially by the reduction in
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burden attributable to the moving of
items from the USML to CCL and the
compliance benefits associated with the
consolidation of all WAML items
subject to the EAR in one series of
ECCNS.

Conclusion

BIS is unable to determine the precise
number of small entities that would be
affected by this rule. Based on the facts
and conclusions set forth above, BIS
believes that any burdens imposed by
this rule would be offset by a reduction
in the number of items that would
require a license, increased
opportunities for use of license
exceptions for exports to certain
countries, simpler export license
applications, reduced or eliminated
registration fees and application of a de
minimis threshold for foreign-made
items incorporating U.S.-origin parts
and components, which would reduce
the incentive for foreign buyers to
design out or avoid U.S.-origin content.
For these reasons, the Chief Counsel for
Regulation of the Department of
Commerce certified to the Chief Counsel
for Advocacy of the Small Business
Administration that this rule, if adopted
in final form, would not have a
significant economic impact on a
substantial number of small entities.
Accordingly, no IRFA is required, and
none has been prepared.

List of Subjects

15 CFR Part 742
Exports, Terrorism.

15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, parts 742 and 774 of the
Export Administration Regulations (15
CFR parts 730-774) are proposed to be
amended as follows:

PART 742—[AMENDED]

1. The authority citation for 15 CFR
part 742 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; Sec. 1503, Pub. L. 108-11, 117
Stat. 559; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Presidential Determination
2003-23 of May 7, 2003, 68 FR 26459, May
16, 2003; Notice of August 12, 2011, 76 FR
50661 (August 16, 2011); Notice of November
9, 2011, 76 FR 70319 (November 10, 2011).

2. Section 742.6 is amended by
revising paragraph (a)(1) to read as
follows:

§742.6 Regional stability.

(a) License requirements. The
following controls are maintained in
support of U.S. foreign policy to
maintain regional stability:

(1) RS Column 1 License
Requirements in General. As indicated
in the CCL and in RS column 1 of the
Commerce Country Chart (see
Supplement No. 1 to part 738 of the
EAR), a license is required to all
destinations, except Canada, for items
described on the CCL under ECCNs
0A606 (except 0A606.b and .y); 0A614
(except 0A614.y); 0A617 (except
0A617.y); 0B606 (except 0B606.y);
0B614 (except 0B614.y); 0B617 (except
0B617.y); 0C606 (except 0C606.y);
0C617; 0D606 (except 0D606.y); 0D614
(except 0D614.y); 0D617 (except
0D617.y); OE606 (except 0E606.y);
0E614 (except 0E614.y); 0E617 (except
0E617.y); 1A607 (except 1A607.y);
1B607; (except 1B607.y); 1B608 (except
1B608.y); 1C607; 1C608; 1D607 (except
1D607.y); 1D608(except 1D608.y);
1E607 (except 1E607.y); 1E608 (except
1E608.y); 3A982; 3D982; 3E982;
6A002.a.1, a.2, a.3, .c, or .e; 6A003.b.3,
and b.4.a; 6A008.j.1; 6A998.b; 6D001
(only “software” for the “development”
or “production” of items in 6A002.a.1,
a.2, a.3, .c; 6A003.b.3 and .b.4; or
6A008.j.1); 6D002 (only “software” for
the “use” of items in 6A002.a.1, a.2, a.3,
.c; 6A003.b.3 and .b.4; or 6A008.j.1);
6D003.c, 6D991 (only “software” for the
“development,” “production,” or “use”
of equipment controlled by 6A002.e or
6A998.b); 6E001 (only technology” for
“development” of items in 6A002.a.1,
a.2, a.3 (except 6A002.a.3.d.2.a and
6A002.a.3.e for lead selenide focal plane
arrays), and .c or .e, 6A003.b.3 and b.4,
or 6A008.j.1); 6E002 (only “technology”
for “production” of items in 6A002.a.1,
a.2,a.3, .c, or .e, 6A003.b.3 or b.4, or
6A008.j.1); 6E991 (only “technology”
for the “development,” “‘production,” or
“use” of equipment controlled by
6A998.b); 6D994; 7A994 (only QRS11-
00100-100/101 and QRS11-0050-443/
569 Micromachined Angular Rate
Sensors); 7D001 (only “software” for
“development” or “production” of
items in 7A001, 7A002, or 7A003);
7E001 (only “technology” for the
“development” of inertial navigation
systems, inertial equipment, and
specially designed components therefor
for civil aircraft); 7E002 (only
“technology” for the “production” of
inertial navigation systems, inertial
equipment, and specially designed
components therefor for civil aircraft);

7E101 (only “technology’ for the “use”
of inertial navigation systems, inertial
equipment, and specially designed
components for civil aircraft); 8A609
(except 8A609.y); 8A620 (except
8A620.y); 8B609 (except 8B609.y);
8B620 (except 8B620.y); 8C609 (except
8C609.y); 8D609 (except software for the
“development,” “production,”
operation, or maintenance of
commodities controlled by 8A609.y,
8B609.y, or 8C609.y); 8D620 (except
software for the “development,”
“production,” operation, or
maintenance of commodities controlled
by 8A620.y or 8B620.y); 8E609 (except
“technology” for the “development,”
“production,” operation, installation,
maintenance, repair, or overhaul of
commodities controlled by 8A609.y,
8B609.y, or 8C609.y); 8E620 (except
“technology” for the “development,”
“production,” operation, installation,
maintenance, repair, overhaul, or
refurbishment of commodities
controlled by 8A620.y or 8B620.y);
9A610 (except 9A610.y); 9A619 (except
9A619.y); 9B610 (except 9B610.y);
9B619 (except 9B619.y); 9C610 (except
9C610.y); 9C619 (except 9C619.y);
9D610 (except software for the
“development,” “production,”
operation, installation, maintenance,
repair, or overhaul of commodities
controlled by 9A610.y, 9B610.y, or
9C610.y); 9D619 (except software for the
“development,” “production,”
operation, or maintenance of
commodities controlled by 9A619.y,
9B619.y, or 9C619.y); 9E610 (except
“technology” for the “development,”
“production,” operation, installation,
maintenance, repair, or overhaul of
commodities controlled by ECCN
9A610.y, 9B610.y, or 9C610.y); and
9E619 (except “technology” for the
“development,” “production”
operation, installation, maintenance,
repair, or overhaul of commodities
controlled by ECCN 9A619.y, 9B619.y,
or 9C619.y).

* * * * *

PART 774—[AMENDED]

3. The authority citation for 15 CFR
part 774 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c, 22 U.S.C. 3201 et
seq., 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 15 U.S.C. 1824a; 50 U.S.C. app. 5; 22
U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 12, 2011, 76
FR 50661 (August 16, 2011).
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4. In Supplement No. 1 to Part 774,
the Commerce Control List, add,
between the entries for Export Control
Classification Numbers 0A018 and
0A918, a new entry for Export Control
Classification Number 0A614 to read as
follows:

Supplement No. 1 to Part 774—The

Commerce Control List

* * * * *

0A614 Military Training “Equipment,” as
follows (see List of items controlled):

License Requirements

Reason for Control: NS, RS, AT

Control(s) Country chart

NS applies to entire NS Column 1
entry except

0A614.y.

RS applies to entire RS Column 1
entry except

0A614.y.

AT applies to entire AT Column 1

entry.

License Exceptions

LVS: $1500

GBS:N/A

CIV:N/A

STA: Paragraph (c)(1) of License Exception
STA (§ 740.20(c)(1)) may be used for items
in 0A614 without the need for a
determination described in § 740.20(g).
Paragraph (c)(2) of License Exception STA
(§ 740.20(c)(2)) of the EAR may not be used
for any item in 0A614.

List of Items Controlled

Unit: “End items” in number; “parts,”
“components,” and ‘“‘accessories and
attachments” in $ value

Related Controls: (1) Defense articles that are
enumerated in USML Category IX and
“technical data” (including “software”)
directly related thereto are subject to the
ITAR. (2) See ECCN 0A919 for foreign-
made ‘“‘military commodities” that
incorporate more than 10% U.S.-origin
“600 series” items. (3) ““Parts,”
“components,” and ‘“‘accessories and
attachments” that are common to a
simulator controlled by ECCN 0A614.a and
to a simulated system or an end item that
is controlled on the USML or elsewhere on
the CCL are controlled under the same
USML Category or ECCN as the “parts,”
“components,” and ‘“‘accessories and
attachments” of the simulated system or
end item.

Related Definitions: N/A

Items:

T

a. “Equipment” “specially designed” for
military training that is not enumerated in
USML Category IX.

Note: This entry includes operational flight
trainers, radar target trainers, flight
simulators for aircraft classified under ECCN
9A610.a, human-rated centrifuges, radar
trainers for radars classified under ECCN

3A611, instrument flight trainers for military
aircraft, navigation trainers for military items,
target equipment, armament trainers, military
pilotless aircraft trainers, mobile training
units and training “equipment” for ground
military operations.

Note: This entry does not apply to
“equipment” “specially designed’” for
training in the use of hunting or sporting
weapons.

b. through w. [Reserved]

x. “Parts,” “components,” and “accessories
and attachments” that are “specially
designed” for a commodity controlled by this
entry or an article enumerated in USML
Category IX, and not specified elsewhere in
the CCL or the USML.

Note: Forgings, castings, and other
unfinished products, such as extrusions and
machined bodies, that have reached a stage
in manufacturing where they are clearly
identifiable by material composition,
geometry, or function as commodities
controlled by ECCN 0A614.x are controlled
by ECCN 0A614.x.

y. Specific “parts,” “components,”
“accessories and attachments” “specially
designed” for a commodity subject to control
in this ECCN and not elsewhere specified in
the CCL, as follows:

y.1 to y.98 [Reserved]

y.99. Commodities not identified on the
CCL that (i) have been determined, in an
applicable commodity jurisdiction
determination issued by the U.S. Department
of State, to be subject to the EAR and (ii)
would otherwise be controlled elsewhere in
ECCN 0A614.

5. In Supplement No. 1 to Part 774,
the Commerce Control List, add,
between the entries for Export Control
Classification Numbers 0B006 and
0B968, a new entry for Export Control
Classification Number 0B614 to read as
follows:

9 6

0B614 Test, inspection, and production
“equipment” for military training
“equipment” and “specially designed”
“parts,” “components,” and
‘‘accessories and attachments” therefor,
as follows (see list of items controlled).

License Requirements
Reason for Control: NS, RS, AT

in 0B614 without the need for a
determination described in § 740.20(g).
Paragraph (c)(2) of License Exception STA
(§ 740.20(c)(2)) of the EAR may not be used
for any item in 0B614.

List of Items Controlled

Unit: N/A

Related Controls:
Related Definitions: N/A
Items:

a. Test, inspection, and other production
“equipment” “specially designed” for the
“production” of commodities controlled by
ECCN 0A614 or articles enumerated in USML
Category IX.

b. through .w [Reserved]

x. ‘“Parts,” “components,” and ‘“‘accessories
and attachments” that are “specially
designed” for a commodity controlled by
ECCN 0B614.

Note 1: Forgings, castings, and other
unfinished products, such as extrusions and
machined bodies, that have reached a stage
in manufacturing where they are clearly
identifiable by material composition,
geometry, or function as commodities
controlled by ECCN 0B614.x are controlled
by ECCN 0B614.x.

y. Specific “parts,” “components,” and
“accessories and attachments” “specially
designed” for a commodity subject to control
in this ECCN and not elsewhere specified in
the CCL, as follows:

y.1to y.98 [Reserved]

y.99. Commodities not identified
elsewhere on the CCL that (i) have been
determined, in an applicable commodity
jurisdiction determination issued by the U.S.
Department of State, to be subject to the EAR
and (ii) would otherwise be controlled
elsewhere in this entry.

[T

6. In Supplement No. 1 to Part 774,
the Commerce Control List, add,
between the entries for Export Control
Classification Number 0C201 and before
the header that reads “D. Software” a
new entry for Export Control
Classification Number 0D614 to read as
follows:
0D614 ‘“‘Software” related to military

training “equipment,” as follows (See
list of items controlled).

Control(s) Country chart License Requirements
Reason for Control: NS, RS, AT
NS applies to entire NS Column 1
entry except Control(s) Country chart
0B614.y.
NS applies to entire NS Column 1
RS applies to entire RS Column 1 entry except
entry except 0D614.y.
0B614.y.
RS applies to entire RS Column 1
AT applies to entire AT Column 1 entry except
entry. 0D614.y.
License Exceptions AT applies to entire AT Column 1
LVS: $1500 entry.
GBS:N/A . .
CIV: N/A License Exceptions

STA: Paragraph (c)(1) of License Exception
STA (§740.20(c)(1)) may be used for items

CIV:N/A
TSR:N/A
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STA: Paragraph (c)(2) of License Exception
STA (§740.20(c)(2))of the EAR may not be
used for any “‘software” in 0D614.

List of Items Controlled

Unit: $ value
Related Controls: “Software” directly related
to articles enumerated in USML Category

IX is subject to the control of USML

paragraph IX(e). See ECCN 0A919 for

foreign made “‘military commodities” that
incorporate more than 10% U.S.-origin

600 series” items.

Related Definitions: N/A
Items:

a. “Software” (other than “software”
controlled in paragraph .y of this entry)
“specially designed” for the “development,”
“production,” operation or maintenance of
commodities controlled by ECCNs 0A614
(except 0A614.y) or 0B614 (except 0B614.y).

b. to x. [RESERVED]

y. Specific “software” “specially designed”
for the “production,” “development,” or
operation or maintenance of commodities
controlled by ECCNs 0A614 or 0B614, as
follows:

y.1. Specific “software” “specially
designed” for the “production,”
“development,” operation or maintenance of
commodities controlled by ECCNs 0A614.y
or 0B614.y.

y.2 through v.98 [RESERVED]

y.99. “Software” that would otherwise be
controlled elsewhere in this entry but that (i)
has been determined to be subject to the EAR
in a commodity jurisdiction determination
issued by the U.S. Department of State and
(i1) is not otherwise identified elsewhere on
the CCL.

7. In Supplement No. 1 to Part 774,
the Commerce Control List, add,
between the entries for Export Control
Classification Numbers 0E018 and
0E918, a new entry for Export Control
Classification Number 0E614 to read as
follows:

0E614 ‘“‘Technology,” as follows (See list of
items controlled).

[ET]

[T

License Requirements
Reason for Control: NS, RS, AT

Control(s) Country chart

NS applies to entire NS Column 1
entry except

0E614.y.

RS applies to entire RS Column 1
entry except

0E614.y.

AT applies to entire AT Column 1

entry.

License Exceptions

CIV:N/A

TSR:N/A

STA: Paragraph (c)(2) of License Exception
STA (§740.20(c)(2)) of the EAR may not be
used for any technology in 0E614.

List of Items Controlled

Unit: $ value

Related Controls: “Technical data” directly
related to articles enumerated in USML
Category IX is subject to the control of
USML paragraph IX(e).

Related Definitions: N/A

Items:

a. “Technology” (other than “technology”
controlled by paragraph .y of this entry)
“required” for the “development,”
“production,” operation, installation,
maintenance, repair overhaul, or refurbishing
of commodities or “software” controlled by
ECCNs 0A614 (except 0A614.y), 0B614
(except 0B614.y), or 0D614 (except 0D614.y).

b. through x. [RESERVED]

y. Specific “technology” “required” for the
“production,” “development,” operation,
installation, maintenance, repair, or overhaul
of commodities controlled by ECCNs
0A614.y or 0B614.y, or “software” controlled
by ECCN 0D614.y, as follows:

y.1. Specific “technology” “required” for
the “production,” “development,” operation,
installation, maintenance, repair or overhaul
of commodities controlled by ECCNs
0A614.y or 0B614.y or “software” controlled
by ECCN 0D614.y.

y.2. through y.98 [RESERVED]

y.99. “Technology” that would otherwise
be controlled elsewhere in this entry but that
(i) has been determined to be subject to the
EAR in a commodity jurisdiction
determination issued by the U.S. Department
of State and (ii) is not otherwise identified
elsewhere on the CCL.

Dated: June 6, 2012.
Kevin J. Wolf,

Assistant Secretary of Commerce for Export
Administration.

[FR Doc. 2012-14444 Filed 6-12—12; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 172
[Docket No. FDA-2012-F-0480]

Gruma Corporation, Spina Bifida
Association, March of Dimes
Foundation, American Academy of
Pediatrics, Royal DSM N.V., and
National Council of La Raza; Filing of
Food Additive Petition

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of petition.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that Gruma Corporation, Spina Bifida
Association, March of Dimes
Foundation, American Academy of
Pediatrics, Royal DSM N.V., and
National Council of La Raza have jointly
filed a petition proposing that the food
additive regulations be amended to

provide for the safe use of folic acid in
corn masa flour.

FOR FURTHER INFORMATION CONTACT:
Judith Kidwell, Center for Food Safety
and Applied Nutrition (HFS-265), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740—
3835, 240—402-1071.

SUPPLEMENTARY INFORMATION: Under the
Federal Food, Drug, and Cosmetic Act
(sec. 409(b)(5) (21 U.S.C. 348(b)(5))),
notice is given that a food additive
petition (FAP 2A4796) has been jointly
filed by Gruma Corporation, Spina
Bifida Association, March of Dimes
Foundation, American Academy of
Pediatrics, Royal DSM N.V., and
National Council of La Raza, c/o Alston
& Bird, LLP, 950 F Street NW.,
Washington, DC 20004—-1404. The
petition proposes to amend the food
additive regulations in § 172.345 Folic
acid (folacin) (21 CFR 172.345) to
provide for the safe use of folic acid in
corn masa flour.

The Agency has determined under 21
CFR 25.32(k) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

Dated: June 7, 2012.

Dennis M. Keefe,

Acting Director, Office of Food Additive
Safety, Center for Food Safety and Applied
Nutrition.

[FR Doc. 2012—-14263 Filed 6—-12-12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF STATE

22 CFR Part 121
RIN 1400-AD15
[Public Notice 7920]

Amendment to the International Traffic
in Arms Regulations: Revision of U.S.
Munitions List Category IX

AGENCY: Department of State.
ACTION: Proposed rule.

SUMMARY: As part of the President’s
Export Control Reform effort, the
Department of State proposes to amend
the International Traffic in Arms
Regulations (ITAR) to revise Category IX
(military training equipment) of the U.S.
Munitions List (USML) to describe more
precisely the materials warranting
control on the USML. The revisions to
this rule are part of the Department of
State’s retrospective plan under E.O.
13563 completed on August 17, 2011.
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The Department of State’s full plan can
be accessed at http://www.state.gov/
documents/organization/181028.pdyf.
DATES: The Department of State will
accept comments on this proposed rule
until July 30, 2012.

ADDRESSES: Interested parties may
submit comments within 45 days of the
date of publication by one of the
following methods:

e Email: DDTCResponseTeam
@state.gov with the subject line, “ITAR
Amendment—Category IX.”

e Internet: At www.regulations.gov,
search for this notice by using this rule’s
RIN (1400-AD15).

Comments received after that date
will be considered if feasible, but
consideration cannot be assured. Those
submitting comments should not
include any personally identifying
information they do not desire to be
made public or information for which a
claim of confidentiality is asserted
because those comments and/or
transmittal emails will be made
available for public inspection and
copying after the close of the comment
period via the Directorate of Defense
Trade Controls Web site at
www.pmddtc.state.gov. Parties who
wish to comment anonymously may do
so by submitting their comments via
www.regulations.gov, leaving the fields
that would identify the commenter
blank and including no identifying
information in the comment itself.
Comments submitted via
www.regulations.gov are immediately
available for public inspection.

FOR FURTHER INFORMATION CONTACT: Ms.
Candace M. J. Goforth, Director, Office
of Defense Trade Controls Policy,
Department of State, telephone (202)
663—2792; email
DDTCResponseTeam@state.gov. ATTN:
Regulatory Change, USML Category IX.
SUPPLEMENTARY INFORMATION: The
Directorate of Defense Trade Controls
(DDTC), U.S. Department of State,
administers the International Traffic in
Arms Regulations (ITAR) (22 CFR parts
120-130). The items subject to the
jurisdiction of the ITAR, i.e., “defense
articles,” are identified on the ITAR’s
U.S. Munitions List (USML) (22 CFR
121.1). With few exceptions, items not
subject to the export control jurisdiction
of the ITAR are subject to the
jurisdiction of the Export
Administration Regulations (“EAR,” 15
CFR parts 730-774, which includes the
Commerce Control List (CCL) in
Supplement No. 1 to Part 774),
administered by the Bureau of Industry
and Security (BIS), U.S. Department of
Commerce. Both the ITAR and the EAR
impose license requirements on exports

and reexports. Items not subject to the
ITAR or to the exclusive licensing
jurisdiction of any other set of
regulations are subject to the EAR.

Export Control Reform Update

The Departments of State and
Commerce described in their respective
Advanced Notices of Proposed
Rulemaking (ANPRM) in December
2010 the Administration’s plan to make
the USML and the CCL positive, tiered,
and aligned so that eventually they can
be combined into a single control list
(see “Commerce Control List: Revising
Descriptions of Items and Foreign
Availability,” 75 FR 76664 (December 9,
2010) and “Revisions to the United
States Munitions List,” 75 FR 76935
(December 10, 2010)). The notices also
called for the establishment of a “bright
line” between the USML and the CCL to
reduce government and industry
uncertainty regarding export
jurisdiction by clarifying whether
particular items are subject to the
jurisdiction of the ITAR or the EAR.
While these remain the
Administration’s ultimate Export
Control Reform objectives, their
concurrent implementation would be
problematic in the near term. In order to
more quickly reach the national security
objectives of greater interoperability
with U.S. allies, enhancing the defense
industrial base, and permitting the U.S.
Government to focus its resources on
controlling and monitoring the export
and reexport of more significant items to
destinations, end-uses, and end-users of
greater concern than NATO allies and
other multi-regime partners, the
Administration has decided, as an
interim step, to propose and implement
revisions to both the USML and the CCL
that are more positive, but not yet
tiered.

Specifically, based in part on a review
of the comments received in response to
the December 2010 notices, the
Administration has determined that
fundamentally altering the structure of
the USML by tiering and aligning it on
a category-by-category basis would
significantly disrupt the export control
compliance systems and procedures of
exporters and reexporters. For example,
until the entire USML was revised and
became final, some USML categories
would follow the legacy numbering and
control structures while the newly
revised categories would follow a
completely different numbering
structure. In order to allow for the
national security benefits to flow from
re-aligning the jurisdictional status of
defense articles that no longer warrant
control on the USML on a category-by-
category basis while minimizing the

impact on exporters’ internal control
and jurisdictional and classification
marking systems, the Administration
plans to proceed with building positive
lists now and afterward return to
structural changes.

Revision of Category IX

This proposed rule would revise
USML Category IX, covering military
training equipment, to further the
national security objectives set forth
above and to more accurately describe
the articles within the category in order
to establish a “bright line” between the
USML and the CCL for the control of
these articles.

The title of the category is changed to
indicate that it covers training
equipment only. Training on a defense
article would be a defense service
covered under the category in which the
defense article is enumerated.

Paragraph (a) is to list all the types of
training equipment covered in the
category.

Paragraph (b) is also revised to more
specifically describe the items
(simulators) controlled therein. Radar
target generators are to be controlled in
Category XI(a). Infrared scene generators
are to be controlled in Category XII(c).

Tooling and production equipment,
currently controlled in paragraph (c),
are to be covered on the CCL in
proposed ECCN 0B614.

The most significant aspect of this
more positive, but not yet tiered,
proposed USML category is that it does
not contain controls on all generic parts,
components, accessories, and
attachments (currently captured in
paragraph (d)) that are in any way
specifically designed or modified for a
defense article, regardless of their
significance to maintaining a military
advantage for the United States. These
items are to be subject to the new 600
series controls in Category 0 of the CCL,
to be published separately by the
Department of Commerce. Parts,
components, accessories, or attachments
of a simulator that are common to the
simulated system or end-item are to be
controlled under the same USML
Category or CCL ECCN as the parts,
components, accessories, and
attachments of the simulated system or
end-item.

Definition for Specially Designed

Although one of the goals of the
export control reform initiative is to
describe USML controls without using
design intent criteria, a few of the
controls in the proposed revision
nonetheless use the term “‘specially
designed.” It is, therefore, necessary for
the Department to define the term. Two
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proposed definitions have been
published to date.

The Department first provided a draft
definition for “specially designed” in
the December 2010 ANPRM (75 FR
76935) and noted the term would be
used minimally in the USML, and then
only to remain consistent with the
Wassenaar Arrangement or other
multilateral regime obligation or when
no other reasonable option exists to
describe the control without using the
term. The draft definition provided at
that time is as follows: “For the
purposes of this Subchapter, the term
‘specially designed’ means that the end-
item, equipment, accessory, attachment,
system, component, or part (see ITAR
§121.8) has properties that (i)
distinguish it for certain predetermined
purposes, (ii) are directly related to the
functioning of a defense article, and (iii)
are used exclusively or predominantly
in or with a defense article identified on
the USML.”

The Department of Commerce
subsequently published on July 15,
2011, for public comment, the
Administration’s proposed definition of
“specially designed” that would be
common to the CCL and the USML. The
public provided more than 40
comments on that proposed definition
on or before the September 13 deadline
for comments. The Departments of
State, Commerce, and Defense are now
reviewing those comments and related
issues, and the Departments of State and
Commerce plan to publish for public
comment another proposed rule on a
definition of “specially designed” that
would be common to the USML and the
CCL. In the interim, and for the purpose
of evaluation of this proposed rule,
reviewers should use the definition
provided in the December ANPRM.

Request for Comments

As the U.S. Government works
through the proposed revisions to the
USML, some solutions have been
adopted that were determined to be the
best of available options. With the
thought that multiple perspectives
would be beneficial to the USML
revision process, the Department
welcomes the assistance of users of the
lists and requests input on the
following:

(1) A key goal of this rulemaking is to
ensure the USML and the CCL together
control all the items that meet
Wassenaar Arrangement commitments
embodied in Munitions List Category 14
(WA-ML14). To that end, the public is
asked to identify any potential lack of
coverage brought about by the proposed
rules for Category IX contained in this
notice and the new Category 0 ECCNs

published separately by the Department
of Commerce when reviewed together.

(2) The key goal of this rulemaking is
to establish a “‘bright line”” between the
USML and the CCL for the control of
these articles. The public is asked to
provide specific examples of articles
whose jurisdiction would be in doubt
based on this revision.

Regulatory Analysis and Notices

Administrative Procedure Act

The Department of State is of the
opinion that controlling the import and
export of defense articles and services is
a foreign affairs function of the United
States Government and that rules
implementing this function are exempt
from § 553 (Rulemaking) and § 554
(Adjudications) of the Administrative
Procedure Act (APA). Although the
Department is of the opinion that this
rule is exempt from the rulemaking
provisions of the APA, the Department
is publishing this rule with a 45-day
provision for public comment and
without prejudice to its determination
that controlling the import and export of
defense services is a foreign affairs
function. As noted above, and also
without prejudice to the Department
position that this rulemaking is not
subject to the APA, the Department
previously published a related Advance
Notice of Proposed Rulemaking (RIN
1400-AC78), and accepted comments
for 60 days.

Regulatory Flexibility Act

Since the Department is of the
opinion that this rule is exempt from the
rulemaking provisions of 5 U.S.C. 553,
it does not require analysis under the
Regulatory Flexibility Act.

Unfunded Mandates Reform Act of 1995

This proposed amendment does not
involve a mandate that will result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This proposed amendment has been
found not to be a major rule within the
meaning of the Small Business
Regulatory Enforcement Fairness Act of
1996.

Executive Orders 12372 and 13132

This proposed amendment will not
have substantial direct effects on the

States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this proposed
amendment does not have sufficient
federalism implications to require
consultations or warrant the preparation
of a federalism summary impact
statement. The regulations
implementing Executive Order 12372
regarding intergovernmental
consultation on Federal programs and
activities do not apply to this proposed
amendment.

Executive Orders 12866 and 13563

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributed impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has been
designated a “‘significant regulatory
action,” although not economically
significant, under section 3(f) of
Executive Order 12866. Accordingly,
the rule has been reviewed by the Office
of Management and Budget (OMB).

Executive Order 12988

The Department of State has reviewed
the proposed amendment in light of
sections 3(a) and 3(b)(2) of Executive
Order 12988 to eliminate ambiguity,
minimize litigation, establish clear legal
standards, and reduce burden.

Executive Order 13175

The Department of State has
determined that this rulemaking will
not have tribal implications, will not
impose substantial direct compliance
costs on Indian tribal governments, and
will not preempt tribal law.
Accordingly, Executive Order 13175
does not apply to this rulemaking.

Paperwork Reduction Act

Notwithstanding any other provision
of law, no person is required to respond
to, nor is subject to a penalty for failure
to comply with, a collection of
information, subject to the requirements
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) (PRA), unless
that collection of information displays a
currently valid OMB control number.
This proposed rule would affect the
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following approved collections: (1)
Statement of Registration, DS—2032,
OMB No. 1405-0002; (2) Application/
License for Permanent Export of
Unclassified Defense Articles and
Related Unclassified Technical Data,
DSP-5, OMB No. 1405-0003; (3)
Application/License for Temporary
Import of Unclassified Defense Articles,
DSP-61, OMB No. 1405-0013; (4)
Nontransfer and Use Certificate, DSP—
83, OMB No. 1405-0021; (5)
Application/License for Permanent/
Temporary Export or Temporary Import
of Classified Defense Articles and
Classified Technical Data, DSP-85,
OMB No. 1405-0022; (6) Application/
License for Temporary Export of
Unclassified Defense Articles, DSP-73,
OMB No. 1405-0023; (7) Statement of
Political Contributions, Fees, or
Commissions in Connection with the
Sale of Defense Articles or Services,
OMB No. 1405-0025; (8) Authority to
Export Defense Articles and Services
Sold Under the Foreign Military Sales
(FMS) Program, DSP—94, OMB No.
1405-0051; (9) Application for
Amendment to License for Export or
Import of Classified or Unclassified
Defense Articles and Related Technical
Data, DSP-6, —62, —74, —119, OMB No.
1405—-0092; (10) Request for Approval of
Manufacturing License Agreements,
Technical Assistance Agreements, and
Other Agreements, DSP-5, OMB No.
1405—-0093; (11) Maintenance of Records
by Registrants, OMB No. 1405-0111;
(12) Annual Brokering Report, DS-4142,
OMB No. 1405-0141; (13) Brokering
Prior Approval (License), DS—4143,
OMB No. 1405-0142; (14) Projected Sale
of Major Weapons in Support of Section
25(a)(1) of the Arms Export Control Act,
DS-4048, OMB No. 1405—-0156; (15)
Export Declaration of Defense Technical
Data or Services, DS—4071, OMB No.
1405-0157; (16) Request for Commodity
Jurisdiction Determination, DS—4076,
OMB No. 1405-0163; (17) Request to
Change End-User, End-Use, and/or
Destination of Hardware, DS—6004,
OMB No. 1405-0173; (18) Request for
Advisory Opinion, DS-6001, OMB No.
1405-0174; (19) Voluntary Disclosure,
OMB No. 1405-0179; and (20)
Technology Security/Clearance Plans,
Screening Records, and Non-Disclosure
Agreements Pursuant to 22 CFR 126.18,
OMB No. 1405-0195. The Department
of State believes there will be minimal
changes to these collections. The
Department of State believes the
combined effect of all rules to be
published moving commodities from
the USML to the EAR as part of the
Administration’s Export Control Reform
would decrease the number of license

applications by approximately 30,000
annually. The Department of State is
looking for comments on the potential
reduction in burden.

List of Subjects in Part 121

Arms and munitions, Exports.

Accordingly, for the reasons set forth
above, Title 22, Chapter I, Subchapter
M, part 121 is proposed to be amended
as follows:

PART 121—THE UNITED STATES
MUNITIONS LIST

1. The authority citation for part 121
continues to read as follows:

Authority: Secs. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2797); E.O. 11958, 42 FR 4311; 3 CFR, 1977
Comp. p. 79; 22 U.S.C. 2651a; Pub. L. 105—
261, 112 Stat. 1920.

2. Section 121.1 is amended by
revising U.S. Munitions List Category IX
to read as follows:

§121.1 General. The United States
Munitions List.
* * * * *

Category IX—Military Training
Equipment

(a) Training equipment, as follows:

(1) Ground, surface, submersible,
space, or towed airborne targets that:

(i) Have an infrared, radar, acoustic,
magnetic, or thermal signature that
mimic a specific defense article, other
item, or person; or

(ii) Are instrumented to provide hit/
miss performance information;

Note to paragraph (a)(1): Target drones are
controlled in Category VIII(a).

(2) Devices that are mockups of
articles enumerated in this subchapter
used for maintenance training or
disposal training for ordnance
enumerated in this subchapter;

(3) Air combat maneuvering
instrumentation and ground stations
therefor;

(4) Physiological flight trainers for
fighter aircraft or attack helicopters;

(5) Radar trainers ““specially
designed” for training on radars
controlled by Category XI;

(6) Training devices “specially
designed” to be attached to a crew
station, mission system, or weapon of an
article controlled in this subchapter;

Note to paragraph (a)(6): This paragraph
includes stimulators that are built-in or add-
on devices that cause the actual equipment
to act as a trainer.

(7) Anti-submarine warfare trainers;
(8) Missile launch trainers;

(9) Any training device that:

(i) Is classified;

(ii) Contains classified software;

(iii) Is manufactured using classified
production data; or

(iv) Is being developed using
classified information.

“Classified” means classified
pursuant to Executive Order 13526, or
predecessor order, and a security
classification guide developed pursuant
thereto or equivalent, or to the
corresponding classification rules of
another government.

Note to paragraph (a): Training equipment
does not include combat games without item

signatures or tactics, techniques, and
procedures covered by this subchapter.

(b) Simulators, as follows:

(1) System specific simulators that
replicate the operation of an individual
crew station, a mission system, or a
weapon of an end-item that is controlled
in this subchapter;

(2) [Reserved]

(3) [Reserved]

(4) Software and associated databases
not elsewhere enumerated in this
subchapter that can be used to simulate
the following:

(i) Trainers specified by this category;

(ii) Battle management;

(iii) Military test scenarios/models; or

(iv) Effects of weapons enumerated in
this subchapter;

(5) Simulators that:

(i) Are classified;

(ii) Contain classified software;

(iii) Are manufactured using classified
production data; or

(iv) Are being developed using
classified information.

“Classified” means classified
pursuant to Executive Order 13526, or
predecessor order, and a security
classification guide developed pursuant
thereto or equivalent, or to the
corresponding classification rules of
another government.

(c) [Reserved]

(d) [Reserved]

(e) Technical data (as defined in
§ 120.10 of this subchapter) and defense
services (as defined in § 120.9 of this
subchapter) directly related to the
defense articles enumerated in
paragraphs (a) through (b) of this
category.

(f) [Reserved]

Note: Parts, components, accessories, or
attachments of a simulator that are common
to the simulated system or end-item are
controlled under the same USML Category or
CCL ECCN as the parts, components,
accessories, and attachments of the simulated
system or end-item.

* * * * *
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Dated. June 7, 2012.
Rose E. Gottemoeller,

Acting Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 2012—14443 Filed 6-12-12; 8:45 am]|
BILLING CODE 4710-25-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 100

[Docket Number USCG-2012-0482]
RIN 1625-AA08

Special Local Regulations for Marine
Events, Wrightsville Channel;
Wrightsville Beach, NC

ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Coast Guard proposes a
Special Local Regulation for the “Swim
Harbor Island” swim event, to be held
on the waters adjacent to and
surrounding Harbor Island in
Wrightsville Beach, North Carolina.
This Special Local Regulation is
necessary to provide for the safety of life
on navigable waters during the event.
This action is intended to restrict vessel
traffic on the Atlantic Intracoastal
Waterway within 550 yards north and
south of the U.S. 74/76 Bascule Bridge
crossing the Atlantic Intracoastal
Waterway, mile 283.1, at Wrightsville
Beach, North Carolina, during the swim
event.

DATES: Comments and related material
must be received by the Coast Guard on
or before July 13, 2012.

ADDRESSES: You may submit comments
identified by docket number using any
one of the following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493—2251.

(3) Mail or Delivery: Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590—-0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except federal
holidays. The telephone number is 202—
366-9329.

See the ‘“Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or

email BOSN3 Joseph M. Edge, Coast
Guard Sector North Carolina, Coast
Guard; telephone 252—-247-4525, email
Joseph.M.Edge@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking, indicate the specific section
of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.
You may submit your comments and
material online at http://
www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number (USCG—-2012—-0482) in
the “SEARCH” box and click
“SEARCH.” Click on “Submit a
Comment” on the line associated with
this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received

during the comment period and may
change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number (USCG—2012-0482) in
the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one, using one of the methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

B. Basis and Purpose

On September 29, 2012 from 7 a.m. to
11 a.m., Without Limits Coaching will
sponsor “Swim Harbor Island”’ on the
waters adjacent to and surrounding
Harbor Island in Wrightsville Beach,
North Carolina. The swim event will
consist of up to 200 swimmers
swimming a 3.5 mile course around
Harbor Island in Wrightsville Beach,
North Carolina. To provide for the safety
of participants, spectators and other
transiting vessels, the Coast Guard will
temporarily restrict vessel traffic in the
event area during this event.

C. Discussion of Proposed Rule

The Coast Guard is proposing
establishing a safety zone on the
navigable waters of the Atlantic
Intracoastal Waterway 550 yards north
and south of the U.S. 74/76 Bascule
Bridge, mile 283.1, latitude 34°13'06”


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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North, longitude 077°48’44” West, at
Wrightsville Beach, North Carolina.
Participants will enter the Atlantic
Intracoastal Waterway at the Dockside
Marina on the west bank of the Atlantic
Intracoastal Waterway south of the U.S.
74/76 Bascule Bridge at Wrightsville
Beach, North Carolina, and swim north
and clockwise around Harbor Island
returning to the Dockside Marina. To
provide for the safety of participants,
spectators and other transiting vessels,
the Coast Guard will temporarily restrict
vessel traffic in the event area during
this event.

In an effort to enhance safety of event
participants the channel in the vicinity
of the U.S. 74/76 Bascule Bridge at
Wrightsville Beach, North Carolina will
remain closed during the event on
September 29, 2012 from 7 a.m. to 11
a.m. The Coast Guard will temporarily
restrict access to this section of Atlantic
Intracoastal Waterway during the event.
In the interest of participant safety,
general navigation within the safety
zone will be restricted during the
specified date and times. Except for
participants and vessels authorized by
the Coast Guard Captain of the Port or
his representative, no person or vessel
may enter or remain in the regulated
area.

D. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. Although this regulation will
restrict access to the area, the effect of
this rule will not be significant because
the regulated area will be in effect for a
limited time, from 7 a.m. to 11 a.m., on
September 29, 2012. The Coast Guard
will provide advance notification via
maritime advisories so mariners can
adjust their plans accordingly. The
regulated area will apply only to the
section of Atlantic Intracoastal
Waterway in the immediate vicinity of
U.S. 74/76 Bascule Bridge at
Wrightsville Beach, North Carolina.

Coast Guard vessels enforcing this
regulated area can be contacted on
marine band radio VHF—FM channel 16
(156.8 MHz).

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this proposed rule on
small entities. The Coast Guard certifies
under 5 U.S.C. 605(b) that this proposed
rule will not have a significant
economic impact on a substantial
number of small entities. This proposed
rule will affect the following entities,
some of which may be small entities:
The owners or operators of recreational
vessels intending to transit the specified
portion of Atlantic Intracoastal
Waterway from 7 a.m. to 11 a.m. on
September 29, 2012.

This proposed rule will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This proposed
rule will only be in effect for four hours
from 7 a.m. to 11 a.m. The regulated
area applies only to the section of
Atlantic Intracoastal Waterway in the
vicinity of the U.S. 74/76 Bascule Bridge
at Wrightsville Beach, North Carolina.
Vessel traffic may be allowed to pass
through the regulated area with the
permission of the Coast Guard Patrol
Commander. In the case where the
Patrol Commander authorizes passage
through the regulated area, vessels shall
proceed at the minimum speed
necessary to maintain a safe course that
minimizes wake near the swim course.
The Patrol Commander will allow non-
participating vessels to transit the event
area once all swimmers are safely clear
of navigation channels and vessel traffic
areas. Before the enforcement period,
we will issue maritime advisories so
mariners can adjust their plans
accordingly.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person

listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

4. Collection of Information

This proposed rule will not call for a
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and determined that this rule
does not have implications for
federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the “For Further
Information Contact” section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

8. Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

9. Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
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eliminate ambiguity, and reduce
burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

11. Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

12. Energy Effects

This proposed rule is not a
“significant energy action”” under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use because it is not a
“significant regulatory action” under
Executive Order 12866 and is not likely
to have a significant adverse effect on
the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

13. Technical Standards

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

14. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves implementation of
regulations within 33 CFR Part 100 that
apply to organized marine events on the

navigable waters of the United States
that may have potential for negative
impact on the safety or other interest of
waterway users and shore side activities
in the event area. This special local
regulation is necessary to provide for
the safety of the general public and
event participants from potential
hazards associated with movement of
vessels near the event area. This rule is
categorically excluded from further
review under paragraph 34(h) of Figure
2-1 of the Commandant Instruction. A
preliminary environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

2. Add a temporary § 100.35T05-0482
to read as follows:

§100.35-T05-0482 SPECIAL LOCAL
REGULATIONS FOR MARINE EVENTS,
WRIGHTSVILLE CHANNEL; WRIGHTSVILLE
BEACH, NC

(a) Regulated area. The following
location is a regulated area: All waters
of the Atlantic Intracoastal Waterway
within 550 yards north and south of the
U.S. 74/76 Bascule Bridge, mile 283.1,
latitude 34°13’06” North, longitude
077°4844” West, at Wrightsville Beach,
North Carolina. All coordinates
reference Datum NAD 1983.

(b) Definitions: (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the U.S.
Coast Guard who has been designated
by the Commander, Coast Guard Sector
North Carolina.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector North Carolina with
a commissioned, warrant, or petty
officer on board and displaying a Coast
Guard ensign.

(3) Participant means all vessels
participating in the “The Crossing”
swim event under the auspices of the
Marine Event Permit issued to the event

sponsor and approved by Commander,
Coast Guard Sector North Carolina.

(4) Spectator means all persons and
vessels not registered with the event
sponsor as participants or official patrol.

(c) Special ]oca})regu]ations: (1) The
Coast Guard Patrol Commander will
control the movement of all vessels in
the vicinity of the regulated area. When
hailed or signaled by an official patrol
vessel, a vessel approaching the
regulated area shall immediately
comply with the directions given.
Failure to do so may result in
termination of voyage and citation for
failure to comply.

(2) The Coast Guard Patrol
Commander may terminate the event, or
the operation of any support vessel
participating in the event, at any time it
is deemed necessary for the protection
of life or property. The Coast Guard may
be assisted in the patrol and
enforcement of the regulated area by
other Federal, State, and local agencies.

(3) Vessel traffic, not involved with
the event, may be allowed to transit the
regulated area with the permission of
the Patrol Commander. Vessels that
desire passage through the regulated
area shall contact the Coast Guard Patrol
Commander on VHF-FM marine band
radio for direction. Only participants
and official patrol vessels are allowed to
enter the regulated area.

(4) All Coast Guard vessels enforcing
the regulated area can be contacted on
marine band radio VHF-FM channel 16
(156.8 MHz) and channel 22 (157.1
MHz). The Coast Guard will issue
marine information broadcast on VHF—
FM marine band radio announcing
specific event date and times.

(d) Enforcement period: This section
will be enforced from 7 a.m. to 11 a.m.
on September 29, 2012.

Dated: May 30, 2012.
A. Popiel,

Captain, U.S. Coast Guard, Captain of the
Port North Carolina.

[FR Doc. 2012-14378 Filed 6-12—12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 220
RIN 0596—-ADO01

National Environmental Policy Act:
Categorical Exclusions for Soil and
Water Restoration Activities

AGENCY: Forest Service, USDA.
ACTION: Notice of proposed rule; request
for public comment.
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SUMMARY: The United States Department
of Agriculture, Forest Service, is
proposing to supplement its National
Environmental Policy Act (NEPA)
regulations (36 CFR Part 220) with three
new categorical exclusions for activities
that restore lands negatively impacted
by water control structures, natural and
human caused events, and roads and
trails. These categorical exclusions will
allow the Forest Service to more
efficiently analyze and document the
potential environmental effects of soil
and water restoration projects that are
intended to restore the flow of waters
into natural channels and floodplains by
removing water control structures, such
as dikes, ditches, culverts and pipes;
restore lands and habitat to pre-
disturbance conditions, to the extent
practicable, by removing debris,
sediment, and hazardous conditions
following natural or human-caused
events; and restore lands occupied by
roads and trails to natural conditions.
The proposed road and trail
restoration category would be used for
restoring lands impacted by non-system
roads and trails that are no longer
needed and no longer maintained. This
category would not be used to make
access decisions about which roads and
trails are to be designated for public use.

DATES: Comments must be received in
writing on or before August 13, 2012.

ADDRESSES: Submit comments online at
http://www.regulations.gov. Submit
written comments by addressing them
to Restoration CE Comments, P.O. Box
4208, Logan, UT 84323, or by facsimile
to (801) 397—-1605. Please identify your
written comments by including
“Categorical Exclusions” on the cover
sheet or the first page. Electronic
comments are preferred. For comments
sent via U.S. Postal Service, please do
not submit duplicate electronic or
facsimile comments. Please confine
comments to the proposed rule on
Categorical Exclusion for Restoration
Activities.

All comments, including names and
addresses, when provided, will be
placed in the record and will be
available for public inspection and

copying.

FOR FURTHER INFORMATION CONTACT:
Peter Gaulke, Ecosystem Management
Coordination Staff, (202) 205-1521.
Individuals who use telecommunication
devices for the deaf (TDD) may call the
Federal Information Relay Service
(FIRS) at (800) 877—8339 between 8:00
a.m. and 8:00 p.m. eastern standard
time, Monday through Friday.

SUPPLEMENTARY INFORMATION:

Background and Need for the Proposed
Rule

In 2009, Secretary of Agriculture Tom
Vilsack called for restoring forestlands
to protect water resources, the climate,
and terrestrial and aquatic ecosystems.
The Forest Service spends significant
resources on NEPA analyses and
documentation for a variety of land
management projects. The Agency
believes that it is possible to improve
the efficiency of the NEPA process to
speed the pace of forest and watershed
restoration, while not sacrificing sound
environmental analysis.

For decades, the Forest Service has
implemented terrestrial and aquatic
restoration projects. Some of these
projects encompassed actions that
promoted restoration activities related
to floodplains, wetlands and
watersheds, or past natural or human-
caused damage. The Forest Service has
found that under normal circumstances
the environmental effects of some
restoration activities have not been
individually or cumulatively significant.
The Forest Service’s experience
predicting and evaluating the
environmental effects of the category of
activities outlined in this proposed rule
has led the Agency to propose
supplementing its NEPA regulations by
adding three new categorical exclusions
for activities that achieve soil and water
restoration objectives.

The Forest Service’s proposed
categorically excluded actions promote
hydrologic, aquatic, and landscape
restoration activities. All three
categorical exclusions involve activities
that are intended to maintain or restore
ecological functions and better align the
Agency’s regulations, specifically its
categorical exclusions, with the
Agency’s current activities and
experiences related to restoration.

The restoration of lands occupied by
unmaintained non-system roads and
trails (National Forest System Roads and
Trails are defined at 36 CFR 212.1) is
important to promote hydrologic,
aquatic, and watershed restoration.
Activities that restore lands occupied by
a road or trail may include
reestablishing former drainage patterns,
stabilizing slopes, restoring vegetation,
blocking the entrance to the road,
installing waterbars, removing culverts,
removing unstable fills, pulling back
road shoulders, and completely
eliminating the road bed by restoring
natural contours and slopes. The Forest
Service experience is that the majority
of issues associated with road and trail
decommissioning arise from the initial
decision whether to close a road or trail
to public use rather than from

implementing individual restoration
projects.

The Forest Service believes it is
appropriate to establish soil and water
restoration categorical exclusions based
on NEPA implementing regulations at
40 CFR §1500.4(p) and 1500.5(k), which
identify a categorical exclusion as a
means to reduce paperwork and delays
in project implementation, and the
Agency’s abundance of information
showing that the majority of these
identified restoration actions have no
significant impacts.

Pursuant to CEQ’s implementing
regulations at 40 CFR § 1507.3 and the
November 23, 2010, CEQ guidance
memorandum on ‘“‘Establishing,
Applying, and Revising Categorical
Exclusions under the National
Environmental Policy Act,” the Forest
Service gathered information supporting
establishment of these three categorical
exclusions using the following four
methods:

(1) The Forest Service reviewed EAs
that implemented actions that were
entirely or partially covered under one
of the proposed categorical exclusions.
This review showed that these projects
did not individually or cumulatively
result in a significant effect on the
human environment.

(2) The Forest Service consulted with
professional staff and experts who have
experience leading interdisciplinary
teams and conducting environmental
analysis of project proposals,
implementing restoration activities,
guiding the development and execution
of restoration programs, and studying
the techniques, effects, and outcomes
associated with soil and water
restoration activities. The experience of
these professional staff included
persons from every Forest Service and
nearly every geographic region across
the United States, including Alaska.

(3) The Forest Service also studied
peer-reviewed scientific analyses,
research papers, and monitoring reports
about activities identified under these
categorical exclusions.

(4) Finally, the Forest Service
reviewed categorical exclusions adopted
by eight other federal agencies that
cover activities that are comparable in
size and scope and that are
implemented under similar natural
resource conditions with similar
environmental impacts to those covered
under the categories in this proposed
rule.

Based on this review, the Forest
Service finds that the proposed
categorical exclusions would not
individually or cumulatively have
significant effects on the human
environment. The Agency’s finding is
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predicated on data from implementing
comparable past actions; the expert
judgment of the responsible officials
who made the findings for the projects
reviewed for this supporting statement;
information from other professional staff
and experts, and scientific analyses; a
review and comparison of similar
categorical exclusions implemented by
other federal agencies; and the Forest
Service’s experience implementing soil
and water restoration activities and
subsequent monitoring of potential
associated impacts. Additional
information is available at http://
www.fs.fed.us/emc/nepa/restorationCE.

Implementing the Proposed Categorical
Exclusion

Actions relying on one of these
categorical exclusions remain subject to
agency requirements to conduct scoping
and require a determination that there
are not extraordinary circumstances that
would otherwise require documentation
in an EA or EIS. These proposed
categorical exclusions would require a
project or case file and decision memo,
including, in part, a rationale for using
the categorical exclusion and a finding
that extraordinary circumstances do not
require documentation in an EA or EIS.

Regulatory Certification

Environmental Impact

The intent of the proposed rule is to
increase administrative efficiency in
connection with conducting important
restoration activities on National Forest
System lands while assuring that no
significant environmental effects occur.
The proposed amendment of Forest
Service NEPA Regulations (36 CFR
220.6) concerns NEPA documentation
for certain types of soil and water
restoration activities. The Council on
Environmental Quality does not direct
agencies to prepare a NEPA analysis or
document before establishing agency
procedures that supplement the CEQ
regulations for implementing NEPA.
Agencies are required to adopt NEPA
procedures that establish specific
criteria for, and identification of, three
classes of actions: Those that require
preparation of an EIS; those that require
preparation of an EA; and those that are
categorically excluded from further
NEPA review (40 CFR 1507.3(b)).
Categorical exclusions are one part of
those agency procedures, and therefore
establishing categorical exclusions does
not require preparation of a NEPA
analysis or document. Agency NEPA
procedures are internal procedural
guidance to assist agencies in the
fulfillment of agency responsibilities
under NEPA, but are not the agency’s

final determination of what level of
NEPA analysis is required for a
particular proposed action. The
requirements for establishing agency
NEPA procedures are set forth at 40 CFR
1505.1 and 1507.3. The determination
that establishing categorical exclusions
does not require NEPA analysis and
documentation has been upheld in
Heartwood, Inc. v. U.S. Forest Service,
73 F. Supp. 2d 962, 972-73 (S.D. I1l.
1999), aff’d, 230 F. 3d 947, 954-55 (7th
Cir. 2000).

Regulatory Impact

This proposed rule has been reviewed
under USDA procedures and Executive
Order 12866 on regulatory planning and
review. The Office of Management and
Budget has determined that this is not
a significant rule. The proposed rule
would not have an annual effect of $100
million or more on the economy, nor
would it adversely affect productivity,
competition, jobs, the environment,
public health or safety, or state or local
government. This proposed rule would
not interfere with an action taken or
planned by another agency, nor would
it raise new legal or policy issues.
Finally, this proposed rule would not
alter the budgetary impacts of
entitlements, grants, user fees, or loan
programs, or the rights and obligations
of recipients of such programs.

Regulatory Flexibility Act

This proposed rule has been
considered in light of the Regulatory
Flexibility Act (5 U.S.C. 602 et seq.).
The Agency has determined that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities as
defined by the Act because the proposed
rule would not impose recordkeeping
requirements; it does not affect their
competitive position in relation to large
entities; and it would not affect their
cash flow, liquidity, or ability to remain
in the market.

Federalism

The Agency has considered this
proposed rule under the requirements of
Executive Order 13132, “Federalism.”
The Agency has concluded that the
proposed rule conforms with the
federalism principles set out in this
Executive Order; would not impose any
compliance costs on the states; and
would not have substantial direct effects
on the states or the relationship between
the national government and the states,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, the
Agency has determined that no further

assessment of federalism implications is
necessary.

Consultation and Coordination With
Indian Tribal Governments

Pursuant to Executive Order 13175 of
November 6, 2000, “‘Consultation and
Coordination with Indian Tribal
Governments,” the Agency has assessed
the impact of this proposed rule on
Indian Tribal governments and has
determined that it would not
significantly or uniquely affect
communities of Indian Tribal
governments. The proposed rule deals
with requirements fo