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BUREAU OF CONSUMER FINANCIAL
PROTECTION

5 CFR Chapter LXXXIV
[Docket No. CFPB-2012-0016]

RIN 3209-AA15

Supplemental Standards of Ethical
Conduct for Employees of the Bureau
of Consumer Financial Protection

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Interim final rule with request
for public comment.

SUMMARY: The Bureau of Consumer
Financial Protection (CFPB or Bureau),
with the concurrence of the Office of
Government Ethics (OGE), is issuing
this interim final rule for employees of
the Bureau. This rule supplements the
Standards of Ethical Conduct for
Employees of the Executive Branch
(OGE Standards) issued by OGE and is
necessary because it addresses ethical
issues unique to the Bureau. The rule
establishes restrictions on outside
employment and business activities;
prohibitions on the ownership of certain
financial interests; restrictions on
seeking, obtaining or renegotiating
credit and indebtedness; prohibitions on
recommendations concerning debt and
equity interests; disqualification
requirements based on credit or
indebtedness; prohibitions on
purchasing certain assets; and
restrictions on participating in
particular matters involving outside
entities.

DATES: This interim final rule is
effective June 26, 2012. Written
comments are invited and must be
received on or before June 26, 2012.

ADDRESSES: You may submit comments,
identified by Docket No. CFPB-2012-
0016, by any of the following methods:

o Electronic: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail/Hand Delivery/Courier:
Monica Jackson, Office of the Executive
Secretary, Consumer Financial
Protection Bureau, 1700 G Street NW.,
Washington, DC 20552.

Instructions: All submissions must
include the agency name and docket
number or Regulatory Information
Number (RIN) for this rulemaking. In
general, all comments received will be
posted without change to http://
www.regulations.gov. In addition,
comments will be available for public
inspection and copying at 1700 G Street
NW., Washington, DC 20552, on official
business days between the hours of
10 a.m. and 5 p.m. Eastern Time. You
can make an appointment to inspect the
documents by telephoning (202) 435—
7275.

All comments, including attachments
and other supporting materials, will
become part of the public record and
subject to public disclosure. Sensitive
personal information, such as account
numbers or social security numbers,
should not be included. Comments will
not be edited to remove any identifying
or contact information.

FOR FURTHER INFORMATION CONTACT:
Amber Vail at (202) 435-7305 or Amy
Mertz Brown at (202) 435—-7256 at the
Office of General Counsel, Consumer
Financial Protection Bureau.

SUPPLEMENTARY INFORMATION:

I. Background

On August 7, 1992, OGE published
the OGE Standards. See 57 FR 35006—
35067, as corrected at 57 FR 48557, 57
FR 52483, and 60 FR 51167, with
additional grace period extensions for
certain existing provisions at 59 FR
4779-4780, 60 FR 6390-6391, and 60
FR 66857—66858. The OGE Standards,
codified at 5 CFR part 2635, effective
February 3, 1993, established uniform
standards of ethical conduct that apply
to all executive branch personnel.

Section 2635.105 of the OGE
Standards authorizes an agency, with
the concurrence of OGE, to adopt
agency-specific supplemental
regulations that are necessary to
properly implement its ethics program.
The Bureau, with OGE’s concurrence,
has determined that the following
supplemental regulations are necessary
for successful implementation of its

ethics program in light of the Bureau’s
unique programs and operations.

II. Analysis of the Regulations

Section 9401.101 General

Section 9401.101 explains that the
regulations contained in part 9401
(CFPB Ethics Regulations) apply to
employees of the Bureau and
supplement the OGE Standards. The
section also includes cross-references to
other ethics restrictions applicable to
employees—including the regulations
concerning executive branch financial
disclosure, financial interests, post-
Government restrictions, outside earned
income and employment and affiliation
limitations, and employee
responsibilities and conduct—as well as
implementing Bureau guidance and
procedures issued in accordance with
the OGE Standards.

Section 9401.102 Definitions

Section 9401.102 defines terms and
phrases used throughout these
supplemental regulations. Many of the
definitions reference terms defined in
the OGE Standards or in the Consumer
Financial Protection Act of 2010 (CFPA)
(12 U.S.C. 5301 et seq.).

The terms “‘credit” and “Director” are
statutory terms taken from the CFPA.
See 12 U.S.C. 5481(7), 5481(10).

This regulation broadly defines the
term ‘‘debt or equity interest” to include
without limitation, “secured and
unsecured bonds, debentures, notes,
securitized assets, commercial papers,
and preferred and common stock.” It
extends to any right to acquire or
dispose of any such debt or equity
interest and to beneficial or legal
interests derived from a trust. However,
the term does not include deposit
accounts (e.g., savings accounts,
checking accounts, certificates of
deposit, money market accounts), credit
union shares, future interests created by
someone other than the employee or the
employee’s spouse or dependent child,
or a right as a beneficiary of an estate
that has not been settled.

The term “dependent child” has the
same meaning as in OGE’s financial
disclosure regulations at 5 CFR
2634.105(d).

The term ““Designated Agency Ethics
Official” (DAEO) means the individual
appointed by the Director to coordinate
and manage the ethics program. It also
includes the Alternate DAEO and a
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designee of the DAEO or Alternate
DAEQ, unless a particular provision in
these supplemental regulations states
otherwise.

The term “domestic partner” includes
an individual with whom an employee
has a close, committed, personal, and
financially interdependent relationship
in which both parties have agreed to be
responsible for each other’s common
welfare and share financial obligations,
and who for at least six months have
shared the same regular and permanent
residence and intend to do so
indefinitely, or would have a common
residence but for an assignment abroad
or other employment-related, financial
or similar obstacle. The definition of
“domestic partner” in these
supplemental regulations is the same as
the one used to determine whether an
individual is eligible to receive benefits
under the Bureau’s Domestic Partner
Health Insurance Subsidy Program.

The term “employee” includes all
Bureau employees, including special
Government employees.

The phrase “‘entity supervised by the
Bureau” means a person that is subject
to the Bureau’s supervision authority
pursuant to 12 U.S.C. 5514(a)(1) or
5515(a) and in regulations promulgated
thereunder, as identified on a list to be
maintained and regularly updated by
the Bureau.

The terms “indebted” and
“indebtedness” refer to a legal
obligation under which an individual or
borrower received money or assets on
credit, and now owes payment.

The term “indebted to an entity”
means an obligation to make payments
to that entity as a result of an
indebtedness, whether originally made
with that entity or with another entity.
This includes without limitation a
servicer on a mortgage to whom
payments are made.

The term “participate’” means to
participate personally and substantially
and has the meaning set forth in the
OGE Standards at 5 CFR 2635.402(b)(4).

The terms “‘particular matter,”
“particular matter involving specific
parties,” “‘person,” and ‘“‘special
Government employee” have the same
meanings as in the OGE Standards and
in OGE’s regulations on post-
employment conflict of interest at 5 CFR
2635.402(b)(3), 2641.201(h), 2635.102(k)
and 2635.102(1), respectively.

The term “spouse” means an
employee’s husband or wife by lawful
marriage, but does not include a legally
separated spouse when the employee
and spouse live apart, there is an
intention to end the marriage or separate
permanently, and the employee has no

control over the legally separated
spouse’s debt or equity interests.

Section 9401.103 Prior Approval for
Outside Employment

This section requires employees to
obtain written approval prior to
engaging in certain outside employment
and activities. This prior approval
requirement will be an integral part of
the Bureau’s ethics program. The prior
approval requirement is necessary to
ensure that an employee’s participation
in certain outside employment or
activities does not adversely affect
Bureau operations or place the
employee at risk of violating applicable
Federal conduct statutes and
regulations. In addition, prior approval
is necessary to avoid the appearance
that an outside employment or activity
was obtained through a misuse of the
employee’s official position and to
address a number of other ethics
concerns.

Because the Bureau engages in
enforcement, supervisory and regulatory
functions across the consumer financial
services sector, requiring prior approval
is necessary to ensure that a reasonable
person will not question the integrity of
Bureau programs and operations. The
Bureau would be hindered in fulfilling
its mission if members of the public did
not have confidence in employees’
ability to act impartially while
performing their official duties.

Paragraph (a) requires that an
employee obtain prior written approval
from the employee’s supervisor and the
concurrence of the DAEO before
engaging in outside employment, except
to the extent the Bureau has issued an
instruction or internal directive
exempting an activity or class of
activities from this requirement. Under
paragraph (d), an employee must submit
a new request for approval when the
scope of the approved activity changes
or when the employee’s position
changes.

Paragraph (b) broadly defines
“employment” to include any form of
non-Federal employment or business
relationship involving the provision of
personal services other than in the
discharge of official duties, regardless of
whether the services are compensated. It
includes outside teaching, speaking, or
writing.

A note following paragraph (b)
pertains to the special approval
requirement in both 18 U.S.C. 203(d)
and 205(e) for certain representational
activities otherwise covered by the
conflict of interest restrictions on
compensation and activities of
employees in claims against and other
matters affecting the Government. The

note explains that in addition to the
regulatory approval required in this
section, an employee who wishes to act
as agent or attorney for or otherwise
represent his or her parents, spouse,
child, or a person for whom or for an
estate for which he or she is serving as
guardian, executor, administrator,
trustee, or other personal fiduciary in
such matters must obtain the approval
of the Government official responsible
for the employee’s appointment to the
federal service.

Paragraph (c) sets out the standard to
be applied by the employee’s supervisor
and the DAEO in acting on requests for
prior approval of outside employment.
Approval will be granted only upon a
determination that the outside
employment is not expected to involve
conduct prohibited by statute, the OGE
Standards, or these supplemental
regulations.

Under paragraph (e), the DAEO may
issue instructions or internal directives
governing the submission of requests for
approval of outside employment that
may exempt categories of employment
from the prior approval requirement of
this section based on a determination
that employment within those
categories generally would be approved
and is not likely to involve prohibited
conduct or create an appearance of lack
of impartiality.

Section 9401.104 Additional Rules
Concerning Outside Employment for
Covered Employees

This section supplements § 2635.802
of the OGE Standards by prohibiting
covered employees from engaging in
compensated outside employment for
any entity supervised by the Bureau or
for an officer, director, or employee of
such entity. This regulation addresses
situations unique to covered employees,
including those who are involved in the
supervision of entities offering or
providing a consumer financial product
or service, and prohibits activity that
may interfere with the objective and
impartial performance of an employee’s
official duties. This regulation is based
in part on 18 U.S.C. 1909, which
prohibits national bank examiners from
performing any service for
compensation for any bank or banking
or loan association, or any officer,
director, or employee thereof.

For purposes of this section, the term
“covered employee” means all
employees serving in an examiner or
attorney position, specified persons
within the Office of Research and the
Office of Enforcement, all Public
Financial Disclosure Report filers, and
other employees specified in a Bureau
order or directive who the DAEO
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determines should be covered by the
rule.

Section 9401.105 Additional Rules
Concerning Outside Employment for
Bureau Attorneys

Employees serving in an attorney
position are subject to restrictions in
addition to the prior approval of outside
employment requirement in § 9401.103
and the prohibited outside employment
restriction in § 9401.104. This section
prohibits all such individuals from
practicing law outside of their official
duties where they may in fact or in
appearance take a legal position in
conflict with the interests of the Bureau.
Bureau attorneys are prohibited from
interpreting a statute, regulation, or rule
administered by the Bureau as part of
the outside practice of law. The
regulation in this section is consistent
with the rules of professional conduct
governing the attorney-client
relationship. It is a necessary
supplement to the OGE Standards
because it specifically addresses the
unique and sensitive relationship
between an attorney and a client, which
for Bureau attorneys is the Bureau.

Paragraph (b) contains an exemption
allowing an employee to represent
himself or herself unless the employee
participated personally and
substantially in the matter as part of his
or her official duties or the matter is the
subject of the employee’s official
responsibility.

Section 9401.106 Prohibited Financial
Interests

Paragraph (a) prohibits an employee
or the employee’s spouse or minor child
from owning or controlling a debt or
equity interest in an entity supervised
by the Bureau. As set forth in Section
9401.102, the term “supervised by the
Bureau” refers to the Bureau’s authority
under the CFPA to supervise and
examine certain financial institutions
and other providers of consumer
financial products and services. Under 5
CFR 2635.403(a), an agency may, by
supplemental regulation, prohibit or
restrict the holding of a financial
interest by its employees and the
spouses and minor children of those
employees based on the agency’s
determination that the acquisition or
holding of such financial interest would
cause a reasonable person to question
the impartiality and objectivity with
which agency programs are
administered.

The Bureau has determined that in
light of the Bureau’s sensitive
supervisory functions, the restriction is
necessary to: (1) Maintain public
confidence in the impartiality and

objectivity with which the Bureau
executes its supervisory functions; (2)
eliminate any concern that sensitive
information provided to the Bureau
might be misused for private gain; and
(3) avoid the widespread
disqualification of employees from
official matters that might impair the
Bureau’s ability to fulfill its mission.

The prohibition in paragraph (a) also
applies to the spouse and minor
children of an employee. Under 5 CFR
2635.403(a), a restriction on the
holdings of financial interests by
spouses or minor children of agency
employees must be based on the
agency’s determination that there is a
direct and appropriate nexus between
the restriction as applied to spouses and
minor children and the efficiency of the
service. The Bureau has determined that
such a nexus exists and is adopting this
provision to avoid the need to disqualify
employees from official matters to
prevent violations of criminal law (18
U.S.C. 208), to maintain public
confidence in the objectivity and
impartiality of the Bureau’s
administration of its programs, and to
avoid the potential appearance that an
employee’s spouse could trade on
information obtained through the
employee’s official position.

The scope of this prohibition extends
only to those entities supervised by the
Bureau that are identified on a list
maintained by the Bureau for the
purposes of easing administration of
this provision and minimizing
inadvertent violations. The Bureau’s
regulatory and enforcement authority
under the CFPA may extend beyond
those entities supervised by the Bureau
that are identified on the list. However,
the regulation limits the prohibition on
ownership of debt and equity interests
to only those entities identified on the
list, in order to establish a bright-line
test and enable employees to easily
identify prohibited interests.

Paragraph (b) sets forth several
exceptions intended to ease the
restrictions on the financial interests of
employees and their spouses and minor
children to permit interests of a
character unlikely to raise questions
regarding the objective and impartial
performance of employees’ official
duties or the possible misuse of their
positions. The exceptions permit
employees and their spouses and minor
children to own or control interests in
entities supervised by the Bureau
through investments in a publicly
traded or available mutual fund (as long
as the fund does not have a stated policy
of concentrating in the financial services
industry or the banking industry), a
widely held and diversified pension

plan, or a fund administered by a
Federal government agency.

Paragraph (c) requires employees to
immediately disqualify themselves if
they own or control a prohibited interest
and consult with the DAEO concerning
a potential waiver under paragraph (d).

Paragraph (d) authorizes the DAEQ, in
consultation with senior management in
the Division in which the employee
works, to waive under certain limited
circumstances on a case-by-case basis
the prohibition in paragraph (a). In
general, a request for a waiver will be
considered if mitigating circumstances
exist due to how the employee or the
employee’s spouse or minor child
acquired ownership or control, the
employee makes a prompt and complete
written disclosure of the debt or equity
interest to the DAEOQ, and the
employee’s disqualification from
matters involving the entity in which
the prohibited interest is held would not
unduly interfere with the full
performance of the employee’s duties. If
owning or controlling the debt or equity
interest would raise financial conflict of
interest concerns under 18 U.S.C.
208(a), the DAEO will consult with OGE
prior to authorizing the employee to
own or control the debt or equity
interest. The DAEO also will consult
with OGE prior to authorizing an
employee to work on a particular matter
that would raise financial conflict of
interest concerns under 18 U.S.C.
208(a).

Paragraph (e) attributes to an
employee a debt or equity interest held
by entities described in this subsection
(e.g., trusts, partnerships, closely held
corporations). An employee who has
knowledge of an attributed interest that
would violate subparagraph (a) of this
section is required to report the interest
in writing to the DAEO. The DAEO may
require the employee to terminate the
relationship with the third party entity,
disqualify himself or herself from
participating in a matter, or take other
appropriate action as determined by the
DAEO to avoid a violation of the
conflict of interest statutes, the OGE
Standards or these supplemental
regulations, or an appearance of misuse
of position or loss of impartiality.

Section 9401.107 Prohibition on
Acceptance of Credit on Preferential
Terms From an Entity Supervised by the
Bureau

Section 9401.107 prohibits employees
or the employee’s spouse or minor child
from accepting credit from or entering
into a financial relationship with an
entity supervised by the Bureau if the
relationship is based on terms more
favorable than those offered in



25018

Federal Register/Vol.

77, No. 82/Friday, April 27, 2012/Rules and Regulations

comparable circumstances to the public.
This provision is intended to reinforce
the general principle that employees
may not use their public office for
private gain and the requirement that
employees have a responsibility to
avoid receiving preferential treatment in
their personal dealings with entities
supervised by the Bureau.

Section 9401.108 Restrictions on
Seeking, Obtaining, or Renegotiating
Credit From an Entity That Is or
Represents a Party to a Matter to Which
an Employee Is Assigned or May Be
Assigned

Section 9401.108 prohibits an
employee from seeking, obtaining, or
renegotiating credit from an entity,
while the employee is assigned to
participate in a particular matter
involving specific parties in which the
entity is or represents a party to the
matter. The prohibition also extends to
those matters to which the employee is
not currently assigned, but the
employee is aware of the pendency of
the matter and believes it is likely that
he or she will participate in the matter.
This prohibition also applies for two
years after the employee’s participation
in the matter has ended.

This prohibition applies equally to
the employee’s spouse or minor
children, unless the credit or
indebtedness is supported exclusively
by the income or independent means of
the spouse or minor child and is
obtained on terms and conditions no
more favorable than those offered to the
public, and the employee does not
participate in the negotiations for the
credit or indebtedness or serve as a co-
maker, endorser, or guarantor of the
loan.

The prohibition on seeking, obtaining,
or renegotiating credit is necessary for
several reasons. Under 5 CFR
2635.403(a), the Bureau may prohibit or
restrict the acquisition or holding of a
financial interest or class of financial
interests by employees, and the spouses
and minor children of those employees,
when the Bureau has determined that
the acquisition or holding of such
financial interests would cause a
reasonable person to question the
impartiality and objectivity with which
the Bureau programs are administered.
“Financial interest” may include an
indebtedness relationship, under 5 CFR
2635.403(c). This prohibition is
necessary to prevent the loss of public
confidence in the integrity of Bureau
programs and to prevent the appearance
of loss of impartiality. These concerns
might arise if an employee appears to be
using his or her official position or
contacts with an entity resulting from

the employee’s work on a matter to
obtain loans or extensions of credit on
favorable terms, or to be benefitting
from his or her official position through
possible forbearance by the lender in
collecting on the indebtedness. This
section also will strengthen public
confidence in the Bureau’s integrity by
limiting the ability of employees to
engage in financial transactions with
entities that are or represent a party to
a particular matter involving specific
parties to which the employee is
assigned.

Under paragraph (c), an employee
must immediately disqualify himself or
herself from participating in a particular
matter involving specific parties after
the employee becomes aware that
certain identified persons are seeking,
obtaining, or renegotiating credit or
indebtedness with an entity that is or
represents a party to the matter, while
the matter is pending before the Bureau.
The Bureau does not intend to impose
an affirmative duty on the part of the
employee to investigate or inquire
whether the persons identified in this
section are seeking, obtaining, or
renegotiating credit.

Because this section supplements
§2635.502 of the OGE Standards, the
list of persons identified in paragraph
(c) of this section are defined broadly
and include the employee’s spouse,
domestic partner, and dependent child,
and other related entities. This section
is designed to ensure that employees
and persons associated with employees
in a non-governmental capacity do not
benefit or appear to benefit from the
employees’ official positions and that
employees do not lose or appear to lose
their impartiality.

Paragraph (d) provides exemptions to
the prohibition in paragraphs (a) and (b)
and the disqualification requirement in
paragraph (c), for two forms of credit:
borrowing through the use of a credit or
charge card and borrowing through
overdraft protection, on terms and
conditions available to the public. The
need for regulation is diminished
because these forms of credit are
typically fairly standardized and low
credit amounts are customary. The
Bureau has determined permitting
employees to have adequate access to
sources of credit to meet their
individual financial needs outweighs
the incremental benefit that may be
gained by extending the rule to cover
these forms of credit.

The DAEO may grant a waiver under
paragraph (e) based on a determination
that the participation in matters
otherwise prohibited by this section is
not prohibited by law and would not
create an appearance of loss of

impartiality or use of public office for
private gain.

Section 9401.109 Disqualification of
Employees From Particular Matters
Involving Creditors

Section 9401.109(a) prohibits an
employee from participating in a
particular matter involving specific
parties if the employee is aware that the
employee, the employee’s spouse,
domestic partner, or dependent child, or
a specified related entity has credit with
or is indebted to an entity that is or
represents a party to the matter.

This section supplements § 2635.502
of the OGE Standards. The
disqualification requirement is designed
to ensure that employees and persons
and entities related to employees do not
benefit or appear to benefit from
employees’ official positions and the
employees do not lose or appear to lose
their impartiality when taking official
action.

Paragraph (b) exempts certain forms
of credit and indebtedness from the
disqualification requirement in
paragraph (a) as long as the person with
the credit or indebtedness is not in an
adversarial position with the entity that
extended the credit or to which the
indebtedness is owed, and the credit or
indebtedness was offered on terms and
conditions no more favorable than those
offered to the general public. The
exemptions include revolving consumer
credit and charge cards; overdraft
protection on checking and similar
accounts; amortizing indebtedness on
consumer goods (e.g., automobiles);
educational loans (e.g., student loans;
loans taken out by a parent or guardian
to pay for a child’s education costs); and
loans on residential homes (e.g.,
mortgages, home equity lines of credit).

Paragraph (c) allows an employee to
participate in a matter from which they
would be disqualified under paragraph
(a), if the credit or indebtedness is the
sole responsibility of a person listed in
paragraphs (a)(2) through (a)(8), and
other conditions are met. The exception
is intended to address situations where
the credit or indebtedness is unlikely to
raise ethics concerns regarding the
motivation of the lender or the
impartiality of an employee’s
performance of official duties because
the connection between the employee
and that credit or indebtedness is
attenuated.

Despite the general disqualification
requirement in paragraph (a) of this
section, the DAEO may authorize an
employee to participate in the matter
using the authorization process set forth
in 5 CFR 2635.502(d) of the OGE
Standards.
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Section 9401.110 Prohibited
Recommendations

This section prohibits employees from
making any recommendation or
suggestion regarding the acquisition,
sale, or other divestiture of a debt or
equity interest of an entity supervised
by the Bureau or of an entity that is or
represents a party to a particular matter
involving specific parties to which the
employee is assigned. This rule is
intended in part to eliminate any
misunderstanding or harm that could
result from such a recommendation. For
example, an investor should not be
misled into believing that an equity
interest in a particular entity supervised
by the Bureau is a good investment
because the investor believes that the
employee from whom the investor
receives a recommendation may have
access to inside information concerning
that entity. This provision also
supplements 5 CFR 2635.704 with a
provision designed specifically to
prohibit employees from using or
creating the appearance of using
information unavailable to the general
public to further a private interest.

Section 9401.111 Restrictions on
Participating in Matters Involving
Covered Entities

This section disqualifies an employee
from participating in a particular matter
involving specific parties if a covered
entity is or represents a party to the
matter. For purposes of this
disqualification requirement, the term
“covered entity” includes a person for
whom the employee is aware that his or
her spouse, domestic partner, fiancé,
child, parent, sibling, or member of the
employee’s household is serving or
seeking to serve as an officer, director,
trustee, general partner, agent, attorney,
consultant, contractor, or employee.
Disqualification of the employee
eliminates the potential for an
appearance of preferential treatment in
those instances where the employee’s
connection to a covered entity would
likely raise questions regarding the
appropriateness of actions taken by the
employee or the Bureau. This section is
not intended to impose an affirmative
duty on the part of the employee to
investigate or inquire as to whether
these individuals have these
relationships with covered entities.

The DAEO may authorize an
employee to participate in the matter
using the authorization process set forth
in 5 CFR 2635.502(d) of the OGE
Standards.

Section 9401.112 Prohibited Purchase
of Assets

This section prohibits employees, or
their spouse and minor children, from
purchasing real or personal property
from an entity supervised by the Bureau
unless it is sold at public auction or by
other means that assures that the selling
price of the property is the asset’s fair
market value. For example, fixed price
retail transactions from an entity
supervised by the Bureau would be
excluded from this prohibition. This
section is proposed to maintain public
confidence in the impartiality and
objectivity with which the Bureau
executes its supervisory functions and
as a supplement to the general
prohibition in 5 CFR 2635.702 against
the use of public office for private gain.

Section 9401.113 Waivers

This section authorizes the DAEO to
grant a written waiver of any provision
of this part based upon a determination
that the waiver will not result in
conduct inconsistent with the OGE
Standards or otherwise prohibited by
law. Under this section, the DAEO may
grant a written waiver but require the
employee to take further action. This
provision is intended, in appropriate
cases, to lessen the burden that these
supplemental regulations may impose
on employees while ensuring that
employees do not engage in actions or
hold financial interests that may
interfere with the objective and
impartial performance of their official
duties.

III. Matters of Regulatory Procedure

Administrative Procedure Act

Under 5 U.S.C. 553(a)(2), rules
relating to agency management or
personnel are exempt from the notice
and comment rulemaking requirements
of the Administrative Procedure Act
(APA). In addition, under 5 U.S.C.
553(b)(3)(A), notice and comment
rulemaking requirements do not apply
to rules concerning matters of agency
organization, procedure, or practice.
Given that the rule concerns matters of
agency management or personnel, and
organization, procedure, or practice, the
notice and comment requirements of the
APA do not apply here. Furthermore,
under 5 U.S.C. 553(b)(3)(B), the Bureau
finds that good cause exists to waive the
proposed rulemaking requirements
under the APA because the notice and
comment procedures would be contrary
to the public interest. The Bureau began
exercising certain of its supervision,
enforcement, and regulatory authorities
on July 21, 2011. Given the Bureau’s
newly acquired authorities, it is

necessary to promptly establish
supplemental ethics rules that will: (1)
Maintain public confidence in the
impartiality and objectivity with which
the Bureau executes its regulatory and
supervisory functions; (2) eliminate
concerns that sensitive information
provided to the Bureau might be
misused for private gain; and (3) ensure
that employees are not disqualified from
participating in official matters that
might result in the Bureau’s inability to
fulfill its mission. The absence of such
rules may adversely affect the public’s
confidence and may call into question
the impartiality with which Bureau
programs are carried out. For these
reasons, the Bureau finds good cause to
issue this regulation as an Interim Final
Rule effective 60 days after publication.

The Bureau is issuing this interim
final rule for comment and welcomes
comments from the public on all aspects
of the rule. The Bureau will consider
comments as appropriate. Comments
may be submitted in accordance with
the instructions in the ADDRESSES
section of these supplemental
regulations.

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply.

List of Subjects in 5 CFR Part 9401

Conlflict of interests, Government
employees.

Authority and Issuance

For the reasons set forth in the
preamble, the Bureau, in concurrence
with OGE, is amending title 5 of the
Code of Federal Regulations by adding
a new chapter LXXXIV, consisting of
part 9401, to read as follows:

TITLE 5—ADMINISTRATIVE
PERSONNEL

CHAPTER LXXXIV—BUREAU OF
CONSUMER FINANCIAL PROTECTION

PART 9401—SUPPLEMENTAL
STANDARDS OF ETHICAL CONDUCT
FOR EMPLOYEES OF THE BUREAU
OF CONSUMER FINANCIAL
PROTECTION

Sec.

9401.101 General.

9401.102 Definitions.

9401.103 Prior approval for outside
employment.

9401.104 Additional rules concerning
outside employment for covered
employees.

9401.105 Additional rules concerning
outside employment for Bureau
attorneys.

9401.106 Prohibited financial interests.
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9401.107 Prohibition on acceptance of
credit on preferential terms from an
entity supervised by the Bureau.

9401.108 Restrictions on seeking, obtaining,
or renegotiating credit from an entity that
is or represents a party to a matter to
which an employee is assigned or may
be assigned.

9401.109 Disqualification of employees
from particular matters involving
creditors.

9401.110 Prohibited recommendations.

9401.111 Restriction on participating in
matters involving covered entities.

9401.112 Prohibited purchase of assets.

9401.113 Waivers.

Authority: 5 U.S.C. 7301; 5 U.S.C. App.
(Ethics in Government Act of 1978); E.O.
12674, 54 FR 15159; 3 CFR, 1898 Comp.,
p.215, as modified by E.O. 12731, 55 FR
42547; 3 CFR, 1990 Comp., p. 306; 5 CFR
2635.105, 2635.403, 2635.502 and 2635.803.

§9401.101 General.

(a) Purpose. In accordance with 5 CFR
2635.105, the regulations in this part
supplement the Standards of Ethical
Conduct for Employees of the Executive
Branch contained in 5 CFR part 2635
(OGE Standards) and prescribe the
standards of ethical conduct applicable
to employees of the Bureau of Consumer
Financial Protection (Bureau).

(b) Other regulations, guidance and
procedures. Employees are required to
comply with the OGE Standards and the
CFPB Ethics Regulations, as well as
with guidance and procedures issued by
the Bureau pursuant to 5 CFR
2635.105(c). Employees also are subject
to all other government-wide
regulations concerning executive branch
ethics including without limitation,
financial disclosure regulations
contained in 5 CFR part 2634,
regulations concerning financial
interests contained in 5 CFR part 2640,
post-employment conflict of interest
restrictions contained in 5 CFR part
2641, outside earned income limitations
and employment and affiliation
restrictions applicable to certain
noncareer employees contained in 5
CFR part 2636, and the regulations
concerning executive branch employee
responsibilities and conduct contained
in 5 CFR part 735.

§9401.102 Definitions.

For purposes of this part:

CFPB Ethics Regulations means the
supplemental ethics standards set forth
in this part.

Control means the possession, direct
or indirect, of the power or authority to
manage, direct, or oversee.

Credit has the meaning set forth in 12
U.S.C. 5481(7) and as further defined in
regulations promulgated by the Bureau
to implement that statute. A person may

have credit without any outstanding
balance owed.

Debt or equily interest includes
without limitation, secured and
unsecured bonds, debentures, notes,
securitized assets, commercial papers,
and preferred and common stock. The
term encompasses both current and
contingent ownership interests; a
beneficial or legal interest derived from
a trust; a right to acquire or dispose of
any long or short position in debt or
equity interests; interests convertible
into debt or equity interests; and
options, rights, warrants, puts, calls,
straddles, derivatives, and other similar
interests. It does not include deposits;
credit union shares; a future interest
created by someone other than the
employee or the employee’s spouse or
dependent child; or a right as a
beneficiary of an estate that has not been
settled.

Dependent child has the meaning set
forth in 5 CFR 2634.105(d). It includes
an employee’s son, daughter, stepson, or
stepdaughter if:

(1) Unmarried, under the age of 21,
and living in the employee’s household;
or

(2) Claimed as a “dependent” on the
employee’s income tax return.

Designated Agency Ethics Official
(DAEO) means the official within the
Bureau that the Director has appointed
to coordinate and manage the ethics
program at the Bureau, under 5 CFR
2638.202(b). For purposes of this part,
the term “DAEO” also includes the
Alternate DAEO appointed under 5 CFR
2638.202(b), and a designee of the
DAEO or Alternate DAEO unless a
particular provision says an authority is
reserved to the DAEO.

Director means the Director of the
Bureau.

Domestic partner means a person
with whom a Bureau employee:

(1) Has a close and committed
personal relationship and both parties
are at least 18 years of age, are each
other’s sole domestic partner, and
intend to remain in the relationship
indefinitely, and neither is married to,
in a civil union with, or partnered with
any other spouse or domestic partner;

(2) Is not related by blood in a manner
that would bar marriage under the laws
of the jurisdiction in which the
employee resides;

(3) Is in a financially interdependent
relationship in which both agree to be
responsible for each other’s common
welfare and share in financial
obligations; and

(4) Has shared for at least six months
the same regular and permanent
residence in a committed relationship
and both parties intend to do so

indefinitely, or would maintain a
common residence but for an
assignment abroad or other
employment-related, financial, or
similar obstacle.

Employee means an employee of the
Bureau, including a special Government
employee.

Entity supervised by the Bureau
means a person that is subject to the
Bureau’s supervision authority pursuant
to 12 U.S.C. 5514(a)(1) or 5515(a) and in
regulations promulgated thereunder, as
identified on a list to be maintained by
CFPB.

Indebted or indebtedness means a
legal obligation under which an
individual or borrower received money
or assets on credit, and currently owes
payment.

Indebted to an entity means an
obligation to make payments to an
entity as a result of an indebtedness,
whether originally made with that entity
or with another entity. This includes
without limitation, a servicer on a
mortgage to whom payments are made.

OGE Standards mean the Standards of
Ethical Conduct for Employees of the
Executive Branch contained in 5 CFR
part 2635.

Participate means personal and
substantial participation and has the
meaning set forth in 5 CFR
2635.402(b)(4). An employee
participates when, for example, he or
she makes a decision, gives approval or
disapproval, renders advice, provides a
recommendation, conducts an
investigation or examination, or takes an
official action in a particular matter, and
such involvement is of significance to
the matter. It requires more than official
responsibility, knowledge, perfunctory
involvement, or involvement on an
administrative or peripheral issue.

Particular matter has the meaning set
forth in 5 CFR 2635.402(b)(3). The term
includes a matter that involves
deliberation, decision, or action and is
focused upon the interests of specific
persons or a discrete and identifiable
class of persons. It may include
governmental action such as legislation,
regulations, or policy-making that is
narrowly focused on the interest of a
discrete and identifiable class of
persons.

Particular matter involving specific
parties has the meaning set forth in 5
CFR 2641.201(h). Such a matter
typically involves a specific proceeding
affecting the legal rights of the parties or
an isolatable transaction or related set of
transactions between identified parties.
The term includes without limitation, a
contract, audit, enforcement action,
examination, investigation, litigation
proceeding, or request for a ruling.
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Person has the same meaning set forth
in 5 CFR 2635.102(k). It includes
without limitation, an individual,
corporation and subsidiaries it controls,
company, association, firm, partnership,
society, joint stock company, or any
other organization or institution.

Special Government employee has the
meaning set forth in 5 CFR 2635.102(1).

Spouse means an employee’s husband
or wife by lawful marriage, but does not
include an employee’s spouse if:

(1) The employee and the employee’s
spouse are legally separated;

(2) The employee and the employee’s
spouse live apart;

(3) There is an intention to end the
marriage or separate permanently; and

(4) T%le employee has no control over
the legally separated spouse’s debt or
equity interests.

§9401.103 Prior approval for outside
employment.

(a) General requirement. Before
engaging in outside employment, an
employee must obtain written approval
from the employee’s supervisor and the
concurrence of the DAEO, except to the
extent that the Bureau has issued an
instruction or internal directive
pursuant to paragraph (e) of this section
exempting an activity or class of
activities from this requirement.

(b) Definition of employment. For
purposes of this section, “employment”
means any form of non-Federal
employment, business relationship, or
activity involving the provision of
personal services by the employee,
regardless of whether the services are
compensated. It includes without
limitation, personal services as an
officer, director, employee, agent,
advisor, attorney, consultant, contractor,
general partner, trustee, teacher,
speaker, or writer.

Note to § 9401.103(b): Both 18 U.S.C.
203(d) and 205(e) require special approval for
certain representational activities in claims
against and other matters affecting the
interests of the Government. Thus, an
employee who wishes to act as agent or
attorney for or otherwise represent his or her
parents, spouse, child, or a person for whom
or for an estate for which he or she is serving
as guardian, executor, administrator, trustee,
or other personal fiduciary in such matters as
described in those statutes shall obtain the
approval of the Government official
responsible for the employee’s appointment
in addition to the regulatory approval
required in this section.

(c) Standard for approval. Approval
will be granted only upon a
determination that the outside
employment is not expected to involve
conduct prohibited by statute, the OGE
Standards, or the CFPB Ethics
Regulations in this part.

(d) Renewed request for approval.
Upon a significant change in either the
nature, scope, or duties of the
employee’s outside employment or in
the employee’s official Bureau position,
the employee shall submit a new
request for approval.

(e) DAEO responsibilities. The DAEO
may issue instructions or internal
directives governing the submission of
requests for approval of outside
employment and designating
appropriate officials to act on such
requests. The instructions or internal
directives may exempt categories of
employment from the prior approval
requirement of this section based on a
determination that employment within
those categories generally would be
approved and is not likely to involve
prohibited conduct or create an
appearance of lack of impartiality.

§9401.104 Additional rules concerning
outside employment for covered
employees.

(a) Prohibited outside employment. A
covered employee shall not engage in
compensated outside employment for
an entity supervised by the Bureau or
for an officer, director, or employee of
such entity.

(b) Definition of employment. For
purposes of this section, ‘“‘employment”
has the same meaning as set forth in
§9401.103(b) of this part.

(c) Definition of covered employee.
For purposes of this section, “covered
employee”” means:

(1) An employee serving in an
examiner position;

(2) An employee serving in an
attorney position;

(3) An employee in the Office of
Research, serving as a section chief at
CFPB pay band 71 or above or as a
senior economist in the Compliance
Analysis Section;

(4) An employee serving in an
investigator, paralegal, or financial
analyst position in the Office of
Enforcement;

(5) An employee required to file a
Public Financial Disclosure Report
(OGE Form 278) under 5 CFR part 2634;
or

(6) Any other Bureau employee
specified in a Bureau order or directive
whose duties and responsibilities, as
determined by the DAEO, require
application of the prohibition on
outside employment contained in this
section to ensure public confidence that
the Bureau’s programs are conducted
impartially and objectively.

§9401.105 Additional rules concerning
outside employment for Bureau attorneys.

(a) Prohibited outside practice of law.
In addition to the prior approval

requirements under § 9401.103 and the
outside employment restrictions under
§9401.104 of this part, an employee
serving in an attorney position shall not
engage in the practice of law outside his
or her official Bureau duties that might
require the attorney to:

(1) Take a position that is or appears
to be in conflict with the interests of
CFPB; or

(2) Interpret any statute, regulation, or
rule administered or issued by the
Bureau.

(b) Exemption for self representation.
Nothing in this section prevents a
Bureau attorney from acting as an agent
or attorney for or otherwise representing
himself or herself in the outside practice
of law, except:

(1) In those matters in which the
employee has participated personally
and substantially as a Government
employee; or

(2) In those matters which are the
subject of the employee’s official
responsibility.

§9401.106 Prohibited financial interests.

(a) Prohibited interests. Except as
permitted by this section, an employee
or an employee’s spouse or minor child
shall not own or control a debt or equity
interest in an entity supervised by the
Bureau.

(b) Exceptions. Interests prohibited in
paragraph (a) of this section do not
include the ownership or control of a
debt or equity interest in:

(1) Mutual funds. A publicly traded or
publicly available mutual fund or other
collective investment fund if:

(i) The fund does not have a stated
policy of concentration in the financial
services industry or the banking
industry; and

(ii) Neither the employee nor the
employee’s spouse exercises or has the
ability to exercise control over or
selection of the financial interests held
by the fund.

(2) Pension plans. A widely held,
diversified pension or other retirement
fund that is administered by an
independent trustee or custodian. Such
a fund is diversified if it holds no more
than 5% of the value of its portfolio in
the securities of any one issuer (other
than the United States Government) and
no more than 20% in any particular
economic or geographic sector (other
than the United States).

(3) Federal retirement and thrift
savings plans. Funds administered by
the Thrift Plan for Employees of the
Federal Reserve System, the Retirement
Plan for Employees of the Federal
Reserve System, the Thrift Savings Plan,
or a Federal government agency.

(c) Disqualification. If an employee or
an employee’s spouse or minor child
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owns or controls a debt or equity
interest that is prohibited under
paragraph (a) of this section, the
employee shall immediately disqualify
himself or herself from participating in
all particular matters involving an entity
with which the employee or the
employee’s spouse or minor child has a
debt or equity interest, unless and until
the employee is granted a waiver
pursuant to paragraph (d) of this section
and the waiver includes an
authorization allowing the employee to
participate in such matters.

(d) Waivers. Upon request by the
employee, the DAEQO has the authority
to grant an individual waiver under this
paragraph, which authority may be
delegated only to the Alternate DAEO.
The DAEQO, in consultation with senior
management in the Division in which
the employee works, may issue a
written waiver permitting the employee
or the employee’s spouse or minor child
to own or control a particular debt or
equity interest that otherwise would be
prohibited by this section, if:

(1) Mitigating circumstances exist due
to the way the employee or the
employee’s spouse or minor child
acquired ownership or control of the
debt or equity interest. Mitigating
circumstances may include, but are not
limited to:

(i) The employee or the employee’s
spouse or minor child acquired the debt
or equity interest through inheritance,
gift, merger, acquisition, or other change
in corporate structure, or otherwise
without specific intent on the part of the
employee or the employee’s spouse or
minor child; or

(ii) The employee’s spouse received
the debt or equity interest as part of a
compensation package in connection
with employment or prior to marriage to
the employee;

(2) The employee makes a prompt and
complete written disclosure of the debt
or equity interest to the DAEO; and

(3) The disqualification of the
employee from participating in
particular matters involving an entity
with which the employee or the
employee’s spouse or minor child has a
debt or equity interest, as specified in
the written waiver, would not unduly
interfere with the full performance of
the employee’s duties.

(e) Covered third party entities.
Immediately after becoming aware that
a covered third party entity owns or
controls a debt or equity interest that an
employee would be prohibited from
owning or controlling under paragraph
(a) of this section, the employee shall
report the interest in writing to the
DAEO. The DAEO may require the
employee to terminate the relationship

with the covered third party entity,
disqualify himself or herself from
certain particular matters, or take other
action as necessary to avoid a statutory
violation, or a violation of the OGE
Standards or the CFPB Ethics
Regulations, including an appearance of
misuse of position or loss of
impartiality. For purposes of this
paragraph (e), “covered third party
entity” includes:

(1) A partnership in which the
employee or the employee’s spouse or
minor child is a general partner;

(2) A partnership or closely held
corporation in which the employee or
the employee’s spouse or minor child
individually or jointly holds more than
a 10 percent equity interest;

(3) A trust in which the employee or
the employee’s spouse or minor child
has a legal or beneficial interest;

(4) An investment club or similar
informal investment arrangement
between the employee or the employee’s
spouse or minor child, and others;

(5) A qualified profit sharing,
retirement, or similar plan in which the
employee or the employee’s spouse or
minor child has an interest; or

(6) An entity in which the employee
or the employee’s spouse or minor child
individually or jointly holds more than
a 25 percent equity interest.

§9401.107 Prohibition on acceptance of
credit on preferential terms from an entity
supervised by the Bureau.

An employee, and the employee’s
spouse or minor child, may not accept
credit from or enter into any other
financial relationship with an entity
supervised by the Bureau, if the credit
or financial relationship contains terms
that are more favorable than those
offered to the public in comparable
circumstances.

§9401.108 Restrictions on seeking,
obtaining, or renegotiating credit from an
entity that is or represents a party to a
matter to which an employee is assigned or
may be assigned.

(a) Prohibition on employee seeking,
obtaining, or renegotiating credit or
indebtedness. (1) While an employee is
assigned to participate in a particular
matter involving specific parties, the
employee shall not seek, obtain, or
renegotiate credit or indebtedness with
an entity that is or represents a party to
the matter. This prohibition also applies
to a particular matter involving specific
parties pending at the Bureau in which
the employee is not currently
participating but of which the employee
is aware and believes it is likely that he
or she will participate.

(2) The prohibition in paragraph (a)(1)
of this section continues for two years

after the employee’s participation in the
particular matter has ended.

(b) Prohibition on employee’s spouse
or minor child seeking, obtaining, or
renegotiating credit or indebtedness.
The prohibition in paragraph (a) of this
section shall apply to the spouse or
minor child of an employee unless:

(1) The credit or indebtedness is
supported only by the income or
independent means of the spouse or
minor child;

(2) The credit or indebtedness is
obtained on terms and conditions no
more favorable than those offered to the
general public; and

(3) The employee does not participate
in the negotiation for the credit or
indebtedness or serve as co-maker,
endorser, or guarantor of the credit or
indebtedness.

(c) Disqualification requirement for
credit sought by person related to an
employee. An employee shall disqualify
himself or herself from participating in
a particular matter involving specific
parties as soon as he or she learns that
any of the following persons are
seeking, obtaining, or renegotiating
credit or indebtedness with an entity
that is or represents a party to the
matter:

(1) The employee’s spouse, domestic
partner, or dependent child;

(2) A partnership in which the
employee or the employee’s spouse,
domestic partner, or dependent child is
a general partner;

(3) A partnership or closely held
corporation in which the employee or
the employee’s spouse, domestic
partner, or dependent child individually
or jointly owns or controls more than a
10 percent equity interest;

(4) A trust in which the employee or
the employee’s spouse, domestic
partner, or dependent child has a legal
or beneficial interest;

(5) An investment club or similar
informal investment arrangement
between the employee or the employee’s
spouse, domestic partner, or dependent
child, and others;

(6) A qualified profit sharing,
retirement, or similar plan in which the
employee or the employee’s spouse,
domestic partner, or dependent child
has an interest; or

(7) An entity in which the employee
or the employee’s spouse, domestic
partner, or dependent child individually
or jointly holds more than a 25 percent
equity interest.

(d) Exemptions. The following forms
of credit are exempted from the
prohibition in paragraphs (a) and (b) of
this section and the disqualification
requirement in paragraph (c) of this
section:
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(1) Revolving consumer credit or
charge cards issued by insured
depository institutions or insured credit
unions on terms and conditions no more
favorable than those offered to the
general public; and

(2) Overdraft protection on checking
accounts and similar accounts at
insured depository institutions or
insured credit unions on terms and
conditions no more favorable than those
offered to the general public.

(e) Waivers. The DAEOQ, after
consultation with senior management in
the Division in which the employee
works, may grant a written waiver from
the prohibition in paragraphs (a) or (b)
of this section or the disqualification
requirement in paragraph (c) of this
section, based on a determination that
participation in matters otherwise
prohibited by this section would not be
prohibited by law (18 U.S.C. 208) or
create an appearance of loss of
impartiality or use of public office for
private gain, and would not otherwise
be inconsistent with the OGE Standards
or the CFPB Ethics Regulations.

§9401.109 Disqualification of employees
from particular matters involving creditors.

(a) Disqualification required. Absent
an authorization pursuant to paragraph
(d) of this section, an employee shall not
participate in a particular matter
involving specific parties if the
employee is aware that any of the
following have credit with or are
indebted to an entity that is or
represents a party to the matter:

(1) The employee;

(2) The employee’s spouse, domestic
partner, or dependent child;

(3) A partnership in which the
employee or the employee’s spouse,
domestic partner, or dependent child is
a general partner;

(4) A partnership or closely held
corporation in which the employee or
the employee’s spouse, domestic
partner, or dependent child individually
or jointly owns or controls more than 10
percent of its equity;

(5) A trust in which the employee or
the employee’s spouse, domestic
partner, or dependent child has a legal
or beneficial interest;

(6) An investment club or similar
informal investment arrangement
between the employee or the employee’s
spouse, domestic partner, or dependent
child, and others;

(7) A qualified profit sharing,
retirement, or similar plan in which the
employee or the employee’s spouse,
domestic partner, or dependent child
has an interest; or

(8) An entity in which the employee
or the employee’s spouse, domestic

partner, or dependent child individually
or jointly holds more than a 25 percent
equity interest.

(b) Forms of credit and indebtedness
exempted. The following forms of credit
and indebtedness are exempted from the
disqualification requirement in
paragraph (a) of this section, as long as
the person listed in paragraphs (a)(1)
through (a)(8) of this section is not in an
adversarial position (e.g., delinquent in
payments; disputing the terms or
conditions of the account; subject to
debt collection measures like wage
garnishment; involved in any
disagreement that may cast doubt on the
employee’s ability to remain impartial)
with the entity that extended the credit
or to which the indebtedness is owed,
and the credit or indebtedness was
offered on terms and conditions no
more favorable than those offered to the
general public:

(1) Revolving consumer credit or
charge cards issued by insured
depository institutions or insured credit
unions;

(2) Overdraft protection on checking
accounts and similar accounts at
insured depository institutions or
insured credit unions;

(3) Amortizing indebtedness on
consumer goods (e.g., automobiles);

(4) Educational loans (e.g., student
loans; loans taken out by a parent or
guardian to pay for a child’s education
costs); and

(5) Loans on residential homes (e.g.,
home mortgages; home equity lines of
credit).

(c) Credit or indebtedness of
employee’s spouse, domestic partner,
dependent child, or other specified
persons. An employee’s disqualification
under paragraph (a) of this section is not
required if:

(1) The credit or indebtedness is
solely the responsibility of the person
listed in paragraphs (a)(2) through (a)(8)
of this section; and

(2) The credit or the liability for
repayment of the indebtedness is not
dependent on, attributable to, or derived
from the employee’s income, assets, or
activities.

(d) Authorization to participate. The
DAEO may authorize an employee to
participate in a matter that would
require disqualification under paragraph
(a) of this section, using the
authorization process set forth in 5 CFR
2635.502(d) of the OGE Standards. The
DAEO will consult with senior
management in the Division in which
the employee works before issuing such
an authorization.

§9401.110 Prohibited recommendations.

An employee shall not make
recommendations or suggestions,
directly or indirectly, concerning the
acquisition or sale or other divestiture of
a debt or equity interest of an entity
supervised by the Bureau, or an entity
that is or represents a party to a
particular matter involving specific
parties to which the employee is
assigned.

§9401.111 Restriction on participating in
matters involving covered entities.

(a) An employee shall not participate
in a particular matter involving specific
parties if a covered entity is or
represents a party to the matter, unless
the employee receives authorization
from the DAEO. For purposes of this
paragraph, a “covered entity” is a
person for whom the employee is aware
the employee’s spouse, domestic
partner, fiancé, child, parent, sibling, or
member of the employee’s household is
serving or seeking to serve as an officer,
director, trustee, general partner, agent,
attorney, consultant, contractor, or
employee.

(b) The DAEO may authorize the
employee to participate in the matter
using the authorization process set forth
in 5 CFR 2635.502(d) of the OGE
Standards. The DAEO will consult with
senior management in the Division in
which the employee works before
issuing such an authorization.

§9401.112 Prohibited purchase of assets.

An employee, or an employee’s
spouse or minor child, shall not
purchase, directly or indirectly, any real
or personal property from an entity
supervised by the Bureau, unless it is
sold at public auction or by other means
which assures that the selling price
reflects the asset’s fair market value.

§9401.113 Waivers.

The DAEO may grant a written waiver
from any provision of this part where
the DAEO finds good cause to do so;
provided, however, that the DAEO will
not do so unless the DAEO finds that
the waiver is not inconsistent with the
OGE Standards or otherwise prohibited
by law and that, under the particular
circumstances, application of the
provision being waived is not necessary
in order to avoid a violation of an ethics
rule. Each waiver must be in writing
and supported by a statement of facts
and findings and may impose
appropriate conditions, such as
requiring the employee to execute a
written disqualification statement.
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Dated: April 16, 2012.
Richard Cordray,

Director, Bureau of Consumer Financial
Protection.

Don Fox,

Principal Deputy Director, Office of
Government Ethics.

[FR Doc. 2012-10122 Filed 4-26—12; 8:45 am]
BILLING CODE 4810-AM-P

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Part 210
[FNS-2011-0025]
RIN 0584-AE15

Certification of Compliance With Meal
Requirements for the National School
Lunch Program Under the Healthy,
Hunger-Free Kids Act of 2010

AGENCY: Food and Nutrition Service,
USDA.
ACTION: Interim final rule.

SUMMARY: This interim rule amends
National School Lunch Program
regulations to conform to requirements
contained in the Healthy, Hunger-Free
Kids Act of 2010 regarding performance-
based cash assistance for school food
authorities certified compliant with
meal pattern and nutrition standards.
This rule requires State agencies to
certify participating school food
authorities (SFAs) that are in
compliance with meal pattern and
nutrition standard requirements as
eligible to receive performance-based
cash assistance for each reimbursable
lunch served (an additional six cents
per lunch available beginning October 1,
2012 and adjusted annually thereafter).
This rule also requires State agencies to
disburse performance-based cash
assistance to certified SFAs, and
withhold the performance-based cash
assistance if the SFA is determined to be
out of compliance with meal pattern or
nutrition standards during a subsequent
administrative review. The intended
effect of this rule is to provide
additional funding for SFAs to
implement new meal pattern
requirements, thus increasing the
healthfulness of meals served to school
children.

DATES: Effective date: This interim rule
is effective July 1, 2012.

Comment dates: Comments on rule
provisions: Mailed comments on the
provisions in this rule must be
postmarked on or before July 26, 2012;
emailed or faxed comments must be
submitted by 11:59 p.m. on July 26,

2012; and hand-delivered comments
must be received by 5 p.m. July 26, 2012
to be assured of consideration.

Comments on Paperwork Reduction
Act requirements: Comments on the
information collection requirements
associated with this rule must be
received by June 26, 2012.

ADDRESSES: The Food and Nutrition
Service (FNS) invites interested persons
to submit comments on this interim
rule. Comments may be submitted by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Mail: Julie Brewer, Chief, Policy
and Program Development Branch,
Child Nutrition Division, FNS,
Department of Agriculture, 3101 Park
Center Drive, Room 640, Alexandria,
Virginia 22302-1594.

e Hand Delivery or Courier: Deliver
comments to 3101 Park Center Drive,
Room 640, Alexandria, Virginia 22302—
1594, during normal business hours of
8:30 a.m.—5 p.m. All submissions
received in response to this interim rule
will be included in the record and will
be available to the public. Please be
advised that the substance of the
comments and the identity of the
individuals or entities submitting
comments will be subject to public
disclosure. FNS will also make the
comments publicly available by posting
a copy of all comments on
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Julie
Brewer, Chief, Policy and Program
Development Branch, Child Nutrition
Division, FNS, 3101 Park Center Drive,
Alexandria, Virginia 22302, or by
telephone at (703) 305—2590.

SUPPLEMENTARY INFORMATION:

I. Background

The National School Lunch Program
(NSLP) provides cash assistance to
States to assist schools in providing
nutritious lunches for school children.
In order to receive reimbursement,
schools must serve lunches that meet
program requirements, including
statutory and regulatory nutrition
standards.

Prior to the enactment of the Healthy,
Hunger-Free Kids Act of 2010 (Pub. L.
111-296), on December 13, 2010, the
Richard B. Russell National School
Lunch Act (NSLA) (42 U.S.C. 1751 et
al.) authorized only general and special
cash assistance for lunches served in the
NSLP. Section 4 of the NSLA authorizes
the Secretary to provide two levels of
general cash assistance for all lunches
served, including lunches to children

whose family income is above 185
percent of the Federal poverty
guidelines. The lower cash assistance
level applies to lunches served by SFAs
in which less than 60 percent of the
lunches served in the school lunch
program during the second preceding
school year were served free or at a
reduced price. The higher payment level
applies to lunches served by SFAs in
which 60 percent or more of the lunches
served during the second preceding
school year were served free or at a
reduced price.

To supplement the general cash
assistance payments, section 11 of the
NSLA (42 U.S.C. 1759a) authorizes the
Secretary to provide special cash
assistance payments to schools
providing free and reduced price meals.
Children from families with income at
or below 130 percent of the Federal
poverty level are eligible for free meals,
while those from families with incomes
between 130 and 185 percent are
eligible for reduced price meals. As a
result, lunches served to those students
are reimbursable at a higher, special
assistance rate.

In accordance with section 11 of the
NSLA, both the general and special cash
assistance reimbursement rates are
adjusted annually on July 1 of each year.
Annual adjustments reflect changes in
the cost of operating the NSLP, as
indicated by the change in the Food
Away From Home series of the
Consumer Price Index for All Urban
Consumers, published by the Bureau of
Labor Statistics of the Department of
Labor. Each year, the Department of
Agriculture (the Department) publishes
a Notice specifying the annual
adjustments.

The Healthy, Hunger-Free Kids Act of
2010

The Healthy, Hunger-Free Kids Act of
2010 (the HHFKA) made significant
changes to the NSLA. Section 201 of the
HHFKA amended section 4(b) of the
NSLA, 42 U.S.C. 1753(b), by requiring
the Secretary to update the meal
patterns and nutrition standards for the
NSLP and School Breakfast Program
(SBP) and to issue regulations requiring
all SFAs to comply with the updated
meal patterns and nutrition standards.

On January 13, 2011, the Department
published a proposed rule, Nutrition
Standards in the National School Lunch
and School Breakfast Programs (76 FR
2494), which proposed to update the
meal patterns and nutrition
requirements for the NSLP and SBP, as
required by the NSLA. The Department
received over 132,000 comments from
the public on the proposed rule.
Subsequently, on January 26, 2012, the


http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol.

77, No. 82/Friday, April 27, 2012/Rules and Regulations

25025

Department issued a final rule, also
entitled Nutrition Standards in the
National School Lunch and School
Breakfast Programs, (77 FR 4088)
(hereafter referred to in this preamble as
“the updated meal pattern rule”’). The
implementation date of the final rule is
July 1, 2012.

Section 201 of the HHFKA also
amended the NSLA to provide for
additional assistance payments in the
form of performance-based
reimbursement of 6 cents per lunch
served beginning on October 1, 2012.
Performance-based cash reimbursement
is in addition to the general and special
cash assistance described above and is
to be provided for each lunch served in
SFAs certified by the State agency to be
in compliance with the updated meal
patterns and nutrition standards
(hereafter referred to in this preamble as
“updated meal patterns”).

In recognition of the significance of
changes necessitated by the new
statutory requirements, section 201 of
the HHFKA also amended section 4(b)
of the NSLA to provide $50 million for
each of two years to assist in the
implementation of the updated meal
patterns. During each of those two years,
$47 million of the $50 million will be
made available to State agencies for
training, technical assistance,
certification, and oversight activities.
The remaining $3 million will be used
to support Federal implementation of
the new requirements. This is in
addition to the annual allocation of
State administrative expense funds
made available to State agencies in
accordance with section 7 of the Child
Nutrition Act of 1966, 42 U.S.C. 1776,
and 7 CFR Part 235.

Performance-Based Reimbursement

As noted above, Section 201
authorized the provision of
performance-based cash assistance
(performance-based reimbursement) for
each lunch served in SFAs certified to
be in compliance with the updated meal
patterns. Specifically, section 201 added
subparagraphs (D) and (E) to section
4(b)(3) of the NSLA which read as
follows:

e ELIGIBLE SCHOOL FOOD
AUTHORITY.—To be eligible to receive
an additional reimbursement described
in this paragraph, a school food
authority shall be certified by the State
to be in compliance with the interim or
final regulations described in
subparagraph (A)(ii).

e FAILURE TO COMPLY.—
Beginning on the later of the date
described in subparagraph (A)(ii)(II), the
date of enactment of this paragraph, or
October 1, 2012, school food authorities

found to be out of compliance with the
meal patterns or nutrition standards
established by the implementing
regulations shall not receive the
additional reimbursement for each
lunch served described in this
paragraph.

Congress clearly intended that each
SFA recognized as complying with
updated meal patterns should be
certified and should receive
performance-based reimbursement for
each eligible meal served. However, the
method for assessing such compliance
and determining such eligibility for
performance-based reimbursement was
not clearly enunciated in the above-
cited provisions. Further, in
subparagraph (E), it is not clear whether
the reference to “meal patterns or
nutrition standards established by the
implementing regulations” refers to
both the SBP and the NSLP or just the
NSLP, especially considering that the
provision reinforces the concept that the
performance reimbursement is only
applied to lunches served. As a result,
it was necessary for the Secretary to
develop an interpretation of this
provision in order to determine how to
implement it in this interim rule. Key to
that determination was establishing the
extent to which failure to comply with
the updated meal patterns in SBP would
jeopardize a SFA’s ability to continue to
receive the performance-based
reimbursement. First, the Department
considered the overall purposes of the
HHFKA, as Congress articulated them in
the legislative history:

In summary, it is evident that tremendous
needs exist to reduce childhood hunger and
food insecurity, as well as to improve the
diets and overall health of American children
more generally. The purpose of this bill is to
address those needs in order that fewer low-
income children have to go without food, and
to ensure that more children from all income
levels adopt the kind of healthful eating
habits and lifestyles that will enable them to
live longer, more productive lives. (Senate
Report 111-178, page 5.)

It was apparent that in considering
the HHFKA, Congress noted that
participation in the SBP was
substantially lower than participation in
the NSLP and that the need for both of
these programs is growing as a large
segment of America’s school aged
children face food insecurity.! Congress
also explicitly discussed the need to
raise nutrition standards for both SBP
and NSLP, noting in pertinent part that
“considerable work remains to be done
to improve children’s diets and to bring
Federally-subsidized meals in line with

1 Senate Report 111-178, page 2.

USDA nutritional guidelines.” 2 The
HHFKA performance-based
reimbursement provisions were
intended to facilitate the raising of
nutritional standards in these programs.
After consideration of expresse
Congressional intent and given the dual
focus of the HHFKA on raising
nutritional standards and improving
program access in order to address food
insecurity, the Department adopted a
balanced approach in implementing the
performance-based reimbursement
provisions in this interim rule. The
Department is of the view that the
burden on SFAs should not be too
onerous in scope nor too rapid in
implementation insofar as either result
could lead SFAs to decide not to make
the changes necessary to receive the
performance-based reimbursement or to
cease SBP participation and focus solely
on raising the nutritional standards for
lunches served in the NSLP. On the
other hand, the Department is
committed to implementing the
provisions in a way that is robust
enough to ensure that SFAs receiving
the performance-based reimbursement
have implemented improved nutritional
standards. The approach taken in this
interim rule, then, is to strike the
appropriate implementation balance to
achieve both the goal of expanding

2The legislative history of the HHFKA contains
the following:

In addition to their importance in addressing food
insecurity, Federal child nutrition programs play a
critical role in providing nutritious, balanced meals
to children and promoting healthy lifestyles. Major
strides have been made in recent years to improve
the quality of meals served to children through
child nutrition programs. According to the third
USDA School Nutrition Dietary Assessment (SNDA
1II), in school year 2004-2005, over 95 percent of
NSLP lunches offered and served by most schools
met USDA goals for cholesterol over a typical week
and were lower in saturated fat than meals served
in school year 1998-1999, when the last SNDA was
conducted. Larger proportions of elementary
schools met the standards for total fat and saturated
fat, and a larger proportion of secondary schools
met the standard for saturated fat.

Despite this significant progress, however,
considerable work remains to be done to improve
children’s diets and to bring Federally-subsidized
meals in line with USDA nutritional guidelines.
According to USDA, roughly 99 percent of lunches
included amounts of sodium above the
recommended levels. And, only 26 percent and 34
percent of schools served lunches that met USDA
guidelines for total fat and saturated fat,
respectively. Additionally, available research has
consistently shown that the diets of U.S. children
do not meet current national dietary
recommendations for nutrition and health. Overall,
children today have diets that are low in fruits,
vegetables, whole grains, and dairy foods, and high
in sodium, fat and added sugars. The 2005 Dietary
Guidelines recommend that Americans consume
half of their grains as whole grains, but according
to the U.S. Department of Health and Human
Services report, Healthy People 2010, only 7
percent of children ages two to 19 years currently
meet this recommendation. (Senate Report 111-178,
page 4.)
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participation and of raising nutritional
standards of the school meals served to
America’s children.

Thus, in formulating regulations to
implement the performance-based
reimbursement, the Department sought
to further the overall goals of the
HHFKA as expressed by Congress and
the ultimate purposes of the
performance-based reimbursement.
Specifically, the Department views
section 4(b)(3)(D) and (E) as establishing
two separate requirements.
Subparagraph (D) requires that at the
time an SFA is certified by the State
agency to receive the 6 cents per lunch
performance-based reimbursement, the
State agency must determine that the
SFA is in compliance with the updated
meal patterns and nutrition
requirements in effect at the time of
certification for the NSLP (and for the
SBP if the SFA participates in that
program). That is, for an SFA to be
eligible for the performance-based
reimbursement, it must meet the
improved nutritional standards then in
effect for the lunches and breakfasts it
serves under these programs. The
Department believes that this approach
to the certification requirement of
subparagraph (D) meets the overall goals
of the HHFKA, comports with the
expectations of Congress, and
incentivizes SFAs to raise the
nutritional standards for all meals
served.

In subparagraph (E), the HHFKA
provides that an SFA which falls out of
compliance with the meal patterns or
nutritional requirements is precluded
from receiving the 6 cents per lunch
performance-based reimbursement. In
considering the implementation of this
provision, the Department focused on
the statutory intent of the phrase
“school food authorities found to be out
of compliance with the meal patterns or
nutrition standard.” As discussed
above, in examining this phrase, the
Department determined that it is
unclear whether ‘““meal patterns or
nutrition standards” encompasses the
patterns and standards in both the SBP
and the NSLP or refers solely to those
of the NSLP. The determination is
especially important given that the 6
cents performance-based reimbursement
may only be provided to an SFA for the
service of eligible lunches. There is no
legislative history that provides
additional insight or explanation as to
the intent of Congress regarding the
interpretation of this key phrase in the
provision. Thus, after analysis and in
consideration of the other changes to the
NSLP and SBP accomplished in
accordance with section 201 of the
HHFKA, the Department shaped its

interpretation of this phrase in light of
the overall intent of the HHFKA and in
keeping with federal experience in
administering these programs.

State agencies currently conduct
regular administrative reviews of
participating SFAs for both the NSLP
and the SBP. In instances in which a
State agency finds that the SFA has
violated one of more critical areas of
review, program regulations require that
the SFA implement corrective action.
The State agency may withhold program
payments during the corrective action
period, but will also provide technical
and other assistance to the SFA and
confirm corrective action through one or
more follow up reviews. Pursuant to
program regulations and consistent with
the general policy of the Department,
only in the rare instance in which an
SFA fails to complete corrective action
in a critical area of review does a State
agency disallow meal reimbursements.
The regulatory framework reflects the
reality that a reduction in program
payments of any amount is most likely
to have an adverse impact on those who
these programs are designed to help, the
children receiving these school meals.

Accordingly, in interpreting
subparagraph (E) for the purposes of
developing the implementing
regulations in the interim rule, the
Department has taken the following
factors into account:

(1) As explained above, it is clear that
the 6 cents performance-based
reimbursement and the compliance
requirements of subparagraph (E) have a
dual intent—to expand SFA
participation in the NSLP and SBP and
to encourage SFAs to raise nutritional
standards for both the NSLP and SBP.
In implementing the statute, the
Department must balance the need
effectively to encourage compliance
with the increased nutritional standards
for both programs without imposing
unnecessary burdens likely to
discourage SFAs from raising their
breakfast and lunch nutrition standards
or from participating in SBP. Neither of
these outcomes would be compatible
with the purposes of the HHFKA.

(2) The implementation of the meal
patterns and nutrition standards
developed pursuant to the HHFKA will
be phased in over a period of several
years with SBP implementation likely to
be more dynamic over the course of the
next several years.

Taking into account all of these
factors and balancing the overall goals
of the HHFKA-mandated performance-
based reimbursement, the Department
concluded that for the purposes of the
interim rule, Congress’ use of the phrase
“the meal patterns or nutrition

standards” in subparagraph (E) of the
HHFKA means the meal patterns or
nutrition standards of the NSLP but not
the SBP. As a result, this interim rule
provides that if the SFA is certified to
receive the performance-based
reimbursement and, during a State
agency’s administrative review, is found
to be in violation of a review area of the
updated meal patterns for the SBP
established in program regulations, the
SFA is not in jeopardy of losing the
performance-based reimbursement for
eligible lunches served under the NSLP.
Conversely, if the SFA is found to be out
of compliance with the updated meal
patterns for the NSLP, the SFA is at risk
of losing the performance-based
reimbursement. In addition, if the State
agency finds a SFA out of compliance
with the updated meal patterns for
either SBP or the NSLP, the State agency
is required to follow the standard
operating procedures for administrative
reviews. This means that a SFA could
be subject to fiscal sanctions if the State
agency determines that the SFA has not
completed timely the corrective action
as required by the regulations.

The Department has determined that
this approach strikes the right balance
regarding the implementation of the
requirements the HHFKA added to
NSLA in sections 4(b)(3)(D) and (E) and
reflects the intent of Congress as
clarified in pertinent legislative history
regarding the goals of the HHFKA.
Consistent with the HHFKA provisions,
the interim rule clearly requires SFAs
that participate in the SBP and the
NSLP to meet the higher nutritional
standards in effect for both programs at
the time the SFAs are certified. Existing
regulations continue to require State
agencies to establish corrective action
plans and work with SFAs to timely
complete corrective actions for any
violations identified during
administrative reviews relating to either
program. On balance, the
implementation of performance-based
reimbursement and the higher nutrition
standards will allow the performance-
based reimbursement and compliance
tools to serve as an effective incentive
for SFAs to increase participation in
these programs while raising nutritional
standards.

II. Overview

This interim rule amends 7 CFR part
210, the regulations governing the
NSLP, to add the procedures for
performance-based certifications,
required documentation and
timeframes, validation reviews,
compliance and administrative reviews,
reporting and recordkeeping, and
technical assistance.
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Performance-Based Certification
Requirements

In accordance with the HHFKA, State
agencies must provide performance-
based reimbursements for each lunch
served in eligible SFAs, i.e., SFAs
certified by the State agency to be in
compliance with the updated meal
patterns for the NSLP (as well as for the
SBP, if the SFA participates in the SBP).
Section 210.7(d) has been revised to set
forth the procedures for performance-
based certifications for both State
agencies and SFAs.

(1) State Agency Certification
Responsibilities

Section 210.7(d)(1) of this interim rule
requires State agencies to establish
procedures to certify SFAs for
performance-based cash reimbursement
in accordance with guidance established
by the Food and Nutrition Service
(FNS). State agencies must provide
guidance to facilitate the certification
process, including making SFAs aware
of certification protocol and
documentation required to demonstrate
compliance with updated meal patterns
set forth in §210.10 and for those SFAs
participating in the SBP, 7 CFR 220.8 or
220.23. Compliance with both NSLP
and SBP updated meal patterns is
necessary to be certified for
performance-based cash
reimbursements for lunch. However,
because some aspects of the updated
meal patterns are phased in over several
years, SFAs must demonstrate
compliance with requirements in effect
at the time of certification.

In school years subsequent to the
school year of certification, through
School Year 2014-2015, State agencies
must require SFAs to submit an annual
attestation of compliance with meal
pattern requirements as new
requirements are phased in. The phase
in timeline for meal pattern
requirements is established in the
updated meal pattern rule.FNS will
provide SFAs with a prototype
attestation which includes a statement
attesting compliance with each of the
phased in meal pattern requirements.
The attestation must be provided to the
State agency as an addendum to the
written agreement required in
§210.9(b). Additionally, this interim
rule requires in new § 210.18(g) that
compliance with new requirements in
subsequent years will be confirmed
during State administrative reviews.

This interim regulation also requires
that State agencies’ procedures must
also include a protocol for timely review
of certification documents and
disbursement of funds to eligible SFAs.

Once a SFA is certified, a State agency
must promptly disburse performance-
based reimbursement to the SFA
beginning with the start of certification.
State agencies must begin making
performance-based reimbursement
payments for lunches served in certified
SFAs in the calendar month for which
the SFA is certified. However, because
performance-based cash reimbursement
is not available until October 1, 2012,
State agency procedures must ensure
that no performance-based
reimbursement is provided for meals
served by SFAs prior to October 1, 2012.

Finally, during School Year 2012—
2013, State agencies must conduct on-
site validation reviews for a sample of
certified SFAs to ensure that submitted
certification documentation accurately
reflects the meal service.

These requirements are discussed in
more detail below.

(2) SFA Responsibilities

Section 210.7(d)(2)of this interim rule
establishes requirements for SFAs
seeking to obtain performance-based
reimbursement. SFAs must submit
certification materials to the State
agency in accordance with State agency
certification procedures, including
documentation to support receipt of
performance-based reimbursement.
SFAs must attest that the
documentation provided is
representative of the ongoing meal
service within the SFA. Required
documentation is described below.
SFAs certified to earn performance-
based reimbursement must maintain
documentation of compliance,
including production and menu records,
and other records, and SFAs must make
appropriate records available to State
agencies upon request.

Required Documentation and
Timeframes

SFAs may demonstrate compliance
with the updated meal patterns to the
State agency in a variety of ways, briefly
described below. FNS developed the
following options for certification using,
to the maximum extent possible,
existing processes and information
available to the State agency and SFAs.
This flexible approach is intended to
facilitate the timely completion of
certification activities with a reasonable
burden on State agencies and SFAs.
Additionally, the approach ensures that
an SFA’s compliance with the updated
meal patterns is assessed accurately.

Option 1: Menus and nutrient
analysis. Approximately two-thirds of
SFAs currently plan menus using
nutrient analysis software. Although
SFAs will no longer be required to

conduct a nutrient analysis once
updated nutrition standards are in
effect, those using software to plan
menus may use the software’s nutrient
analysis function to document
compliance with updated meal patterns.
SFAs that select this option must submit
to the State agency one week of each
type of menu offered in the schools
under its jurisdiction, nutrient analyses
of the submitted menus, and a detailed
menu worksheet which shows food
items and quantities (as specified by
FNS) which will be used to assess
compliance with updated meal patterns.

Option 2: Menus and a simplified
nutrient assessment. In lieu of showing
compliance with updated meal patterns
via a full menu nutrient analysis, SFAs
may perform a simplified nutrient
assessment related to foods offered on
school menus to demonstrate to the
State agency compliance with updated
meal patterns. SFAs that exercise this
certification option must submit to the
State agency, a simplified nutrient
assessment (as specified by FNS), one
week of each type of menu offered, and
a detailed menu worksheet with food
items and quantities (as specified by
FNS).

Option 3: State agency review
findings. An SFA may also demonstrate
compliance with updated meal patterns
during the course of a regular State
agency-conducted administrative
review, if the State offers this option. A
detailed menu worksheet with food
items and quantities (as specified by
FNS) is required as part of the materials
used to demonstrate compliance. When
conducting an administrative review, a
State agency may certify an SFA to
receive performance-based
reimbursement if the State agency can
confirm compliance with all meal
pattern and nutrition standards. The
State agency may document certification
in lieu of asking the SFA to submit
documentation.

SFAs may choose whether to submit
menus with a nutrient analysis (option
1), or with the simplified nutrient
assessment (option 2). The option to
certify SFA compliance during the
course of an administrative review is
left to the State agency. State agencies
that wish to use this approach for some
or all of their SFAs should notify these
SFAs promptly.

To ensure that certification
documentation accurately reflect
current SFA practices, menus submitted
for certification after October 1, 2012
must be submitted for certification at or
around the time of planned usage. To
facilitate disbursement of performance-
based reimbursement as soon as it
becomes available (October 1, 2012),
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State agencies should begin preparing
for certification activities upon
publication of this interim rule, so that
the certification process for SFAs may
begin as soon as possible following the
beginning of SY 2012-2013. SFA-
submitted certification materials
submitted prior to October 1, 2012
should include menus that will be
served October 1, 2012 or later. If a SFA
submits certification materials to the
State agency and is found to be out of
compliance, the State agency may not
authorize the performance-based
reimbursement, must provide technical
assistance in non-compliant areas, and
encourage the SFA to take corrective
action and reapply for certification. The
SFA may reapply for certification as
soon as corrective action is taken. If, in
reviewing performance-based
certification materials, the State agency
finds a significant noncompliance
violation (e.g., a missing meal
component), the State agency must
require the SFA to undergo an
administrative review early in the
review cycle.

In years subsequent to the year
certified, through School Year 2014—
2015, SFA’s will be required to submit
an annual attestation of compliance
with meal pattern requirements as new
requirements are phased in. The phase
in timeline for meal pattern
requirements is established in the
updated meal pattern rule. The
attestation must be provided to the State
agency as an addendum to the written
agreement required in § 210.9(b).

State Agency Timeframes

Because of the short implementation
timeline prior to performance-based
reimbursement becoming available, FNS
seeks to ensure that certification
activities are conducted in a timely
manner. This interim rule requires in
the new § 210.7(d)(1) that State agencies
must review certification materials and
make a certification determination
within 60 days of receipt from the SFA
or as otherwise authorized by FNS.

Upon certification, the State agency
must reimburse the certified SFA with
the additional performance-based
reimbursement for each lunch served
beginning in the start of the month in
which the certified menus are served.
For example, if menus for the first week
of October are certified in December, the
State agency must retroactively
reimburse the additional performance-
based reimbursement for all lunches
served on or after October 1.

Documentation must reflect current
meal service, i.e., meal service in the
calendar month the certification
materials are submitted or, in the month

preceding the calendar month of
submission. For the time period prior to
the availability of funds (July 1, 2012—
September 30, 2012), SFAs may submit
documentation of compliance reflecting
planned meal service beginning October
1, 2012. However, in no case can
reimbursement be made for meals
served prior to October 1, 2012.

Provision of the performance-based
reimbursement is added by this interim
rule at §210.7(d).

State Agency Validation Reviews

For School Year 2012-2013, State
agencies also must conduct on-site
validation reviews for a sample of
certified SFAs to validate the
information submitted for certification.
This interim rule requires in
§210.7(d)(1)(vi)(A) State agencies to
conduct on-site validation reviews for a
random sample of 25 percent of certified
SFAs, except that the sample must
include all large certified SFAs, as
defined in 210.18(b)(6). Because
certifications will be ongoing
throughout School Year 2012-2013,
State agencies should select SFAs for
validation reviews throughout the year
to ensure that all certified SFAs are
included in the sample universe. During
on-site validation reviews, State
agencies must observe a meal service for
each type of certified menu, review the
production records for observed meals
to ensure they are consistent with the
menus on which the certification
determination was based, and review
the documentation submitted for
certification to ensure that ongoing meal
service operations are consistent with
certification documentation. These
requirements are added by this rule at
§210.7(d)(vi).

The Department is mindful of State
agency concerns about increased
administrative burden related to
implementing new meal pattern
requirements, training and technical
assistance, increased review frequency,
and performance-based reimbursement
certifications and validation reviews. In
response to these concerns, for School
Year 2012—-2013, § 210.18(a) of this rule
permit State agencies to conduct
performance-based reimbursement
certifications and validation reviews in
lieu of administrative reviews, unless an
SFA is determined by the State agency
to be at-risk for improper payments.
This flexibility for the 2012—2013
School Year is discussed later in this
preamble.

FNS anticipates that SFAs in
compliance with updated standards will
seek certification by the State agency in
a timely manner in order to receive
performance-based reimbursement at

the earliest possible date. An SFA that
either does not voluntarily submit
certification documentation or that
submits materials that do not support
certification will not receive the
performance-based reimbursement.
Further, § 210.18(d)(3) and (e)(4) require
State agencies to conduct an
administrative review of a non-
compliant school food authority earlier
in the review cycle. For these SFAs,
compliance with the updated meal
patterns will be evaluated at the next
administrative review, at which time the
State agency will assess compliance
with the updated meal patterns and
determine eligibility for the
performance-based reimbursement. This
provision is established by this rule in
§210.18(e)(4). State agencies are
strongly encouraged to include those
SFAs not certified in School Year 2012-
2013 in the first year of the
administrative review cycle (which is
School Year 2013-2014).

Ongoing Compliance and Subsequent
Administrative Reviews

The updated meal pattern rule
increases the scope of State agency
administrative reviews of SFAs by
eliminating School Meals Initiative
(SMI) reviews and revising the
Performance Standard 2 portion of the
administrative review (commonly
referred to as, Coordinated Review
Effort) to reflect new meal pattern
requirements. The final rule also
increases review frequency to once
every three years beginning School Year
2013-2014, requires that breakfasts be
reviewed during administrative reviews,
and establishes requirements for fiscal
action related to specific meal pattern
violations.

Administrative reviews will continue
to assess both general and critical areas.
The critical areas contain two
performance standards: Performance
Standard 1 assesses certification,
counting, and claiming procedures to
ensure that all free, reduced, and paid
lunches are served to eligible children
and that lunches are counted correctly
to yield accurate claims; and
Performance Standard 2 assesses
whether lunches meet the updated meal
patterns set forth in § 210.10 and
breakfast meets § 220.8 or §220.23, as
applicable. The rule also establishes
requirements for when State agencies
must take fiscal action for specific meal
pattern violations.

After the initial certification to receive
performance-based reimbursement,
State agencies will assess continued
compliance with the lunch and
breakfast patterns at subsequent
administrative reviews, as described
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above. If the SFA is certified to receive
the performance-based reimbursement
and, on an administrative review, is
found to be non-compliant with the
updated meal patterns for lunch
established in § 210.10,the State agency
must follow the standard operating
procedures set forth in §§210.18 and
210.19. As a result of this interim rule,
these procedures include cessation of
the performance-based reimbursement
for noncompliance with lunch
requirements until the SFA
demonstrates to the satisfaction of the
SA that corrective action has taken
place. Absent immediate corrective
action, the State agency must turn off
the 6 cents per lunch reimbursement
with the beginning of the month
following the administrative review
and, at State discretion, may turn off the
6 cent per lunch reimbursement for the
month under review. As always, the
State agency may recover any funds
improperly paid back through the
beginning of the certification period.
Non-compliance with the breakfast
requirements would be handled in the
usual review procedure and would not
be a basis for cessation of the
performance-based reimbursement. As
required by the updated meal pattern
rule, breakfast requirements are now
part of the administrative review
process which means that violations of
the breakfast requirements will now
result in fiscal action until such time as
corrective action occurs. This
requirement is established by this
interim rule in § 210.18(m)(3) and
§210.19(c)(2)(iv).

School Year 2012-2013 Monitoring
Adjustments

The Department recognizes updating
the school meal patterns and
implementing the new performance-
based reimbursement certification
process will require a significant effort
on the part of the State agencies, and
local SFAs. To help ensure State
agencies provide SFAs with the training
and technical assistance needed to
implement the updated meal patterns
and performance-based funding
requirements, the Department has
reduced the administrative review
requirements for School Year 2012—
2013, as indicated above.

The previously mentioned final rule,
Nutrition Standards in the National
School Lunch and School Breakfast
Programs, eliminated the School Meal
Initiative reviews (formerly required
under § 210.19), effective with the
beginning of School Year 2012—-2013.

This interim rule revises § 210.18(a) to
permit State agencies to conduct
administrative Coordinated Review

Effort reviews scheduled for School
Year 2012-2013 in either School Year
2012-2013 or 2013—-2014, with one
exception: State agencies must conduct
a scheduled School Year 20122013
review in that year of any school food
authority at risk for improper payments,
as determined by the State agency. State
agencies are advised that any reviews
moved to School Year 2013-2014 count
toward, and are not in addition to, the
required number of reviews for the first
three-year administrative review cycle.

State agencies must continue to
conduct additional administrative
reviews (AARs) of selected local
educational agencies that have a
demonstrated level of, or are at high risk
for, administrative error. On November
4, 2010, State agencies were provided
guidance on the implementation of
AARs in school year 2010-2011
(Additional Administrative Reviews and
State Retention, SP_07—2011
(Revised)). Because AARs target local
educational agencies that have a
demonstrated level of, or are at high risk
for, administrative error, the Department
has determined AARs are an essential
review activity and this interim rule
does not modify their use.

These changes are expected to
provide State agencies with the
flexibility needed to conduct necessary
training, technical assistance, and
certification activities while exercising
proper stewardship of federal funds.

Reporting and Recordkeeping

To facilitate disbursement of
performance-based reimbursement to
State agencies and, ultimately, SFAs,
this interim rule establishes
performance-based reimbursement
reporting requirements for State
agencies and SFAs.

In addition to incorporating meal
counts earning the performance-based
reimbursement on the Report of School
Program Operations (FNS-10), State
agencies must submit a quarterly report,
as specified by FNS, detailing the
disbursement of performance-based
reimbursement, including the total
number of SFAs in the State, the names
and locations of certified SFAs, and, for
each school food authority, the total
number of lunches earning the
performance-based reimbursement for
each month. In addition, this rule
requires SFAs to submit to the State
agency documentation to demonstrate
compliance and support the receipt of
performance-based reimbursement and
an annual attestation of compliance
with the meal pattern as new
requirements become effective. The new
reporting requirements for SFAs and
State agencies, respectively, are

contained in §210.5(d)(2)(ii) and
§210.15(b)(2).

Technical Assistance

FNS will work with State agencies to
facilitate transition to the new meal
requirements and assist SFAs in
becoming eligible to receive
performance-based reimbursement. FNS
and the National Food Service
Management Institute are developing
technical assistance resources and
training to help school foodservice staff
improve menus, order appropriate foods
to meet the new meal requirements, and
control costs while maintaining quality.
Resources and training materials being
developed include identifying and
purchasing whole grain-rich foods,
lowering sodium in menus, and
understanding and meeting the new
meal pattern requirements. Training
will be available through a variety of
methods including webinars and online
learning modules.

In addition, Section 201 of the
HHFKA amended Section 9(b)(3)(F) of
the NSLA, by providing $50 million for
each of two years to help FNS and State
agencies implement new requirements
implemented by this interim rule,
including training, technical assistance,
and conducting performance-based
certifications. As provided for in
HHFKA, we expect that all but $3
million of each year’s funds (which will
be used to support Federal
implementation) will be made available
to State agencies for those purposes.
These funds, combined with subsequent
increases in State Administrative
Expense funding, aim to provide
resources that State agencies may use to
assist local program operators to
improve the quality of school meals
provided to children and come into
compliance with the new meal patterns.

FNS is also developing guidance,
resources, and necessary forms to assist
with the timely execution of
performance-based certifications, and
will make these materials available on a
centralized Web site. These materials
will be available at: http://
www.fns.usda.gov/cnd/Governance/
Legislation/CNR_resources.htm.

II1. Procedural Matters

Issuance of an Interim Rule and Date of
Effectiveness

The Department, under the provisions
of the Administrative Procedure Act at
5 U.S.C. 553(b)(B), finds for good cause
that use of prior notice and comment
procedures for issuing this interim rule
is impracticable. Section 201 of the
Healthy, Hunger-Free Kids Act of 2010,
Public Law 111-296, enacted on
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December 13, 2010, requires provision
of the performance-based
reimbursement to SFAs determined to
be eligible beginning on October 1,
2012. Because the provision of
performance-based reimbursement is
dependent on the publication and
implementation of the final meal pattern
requirements, the Department concludes
that there is insufficient time to issue
both a proposed rule and final rule prior
to the statutory implementation
deadline. As a result, this interim rule

is necessary to comply with the
requirements of Section 201 of Public
Law 111-296 and ensure that those
provisions are implemented and
effected by State agencies and SFAs by
October 1, 2012.

The Department invites public
comment on this interim rule, and will
consider amendments to the interim
rule based on comments submitted
during the 90-day comment period. The
Department will address comments and
affirm or amend the interim rule in a
final rule.

Executive Order 12866 and Executive
Order 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

This interim rule has been designated
an ‘“‘economically significant regulatory
action,” under section 3(f) of Executive
Order 12866. Accordingly, the rule has
been reviewed by the Office of
Management and Budget. As required
for all rules that have been designated
significant by the Office of Management
and Budget, a Regulatory Impact
Analysis (RIA) was developed for this

interim rule. The following is a
summary of the RIA. The complete RIA
is published in this docket (FNS-2011—
0025) on www.regulations.gov.

Need for Action

Section 201 of the Healthy Hunger-
Free Kids Act of 2010 (HHFKA)
provides for a 6 cent per lunch
performance-based reimbursement to
SFAs that comply with NSLP and SBP
meal standards that take effect on July
1, 2012. This rule provides the
regulatory framework for establishing
initial school food authority (SFA)
compliance with the new meal
standards and for monitoring ongoing
compliance.

Benefits

This rule establishes procedures that
will result in a transfer from the Federal
government to SFAs of as much as $1.4
billion through FY 2016 to implement
improved NSLP and SBP meal patterns
that are more fully aligned with the
Dietary Guidelines for Americans. The
2010 Dietary Guidelines Advisory
Committee emphasizes the importance
of a diet consistent with DGA
recommendations as a contributing
factor to overall health and a reduced
risk of chronic disease. The new meal
patterns are intended not only to
improve the quality of meals consumed
at school, but to encourage healthy
eating habits generally. Those goals of
the meal patterns rule are furthered by
the funding made available by this
interim rule.

Costs

In addition to the estimated $1.4
billion 5-year transfer from the Federal
government to SFAs in NSLP meal
reimbursements, SFAs will incur some
minor costs to prepare materials to
document and certify their compliance
with the new meals patterns. State
agencies will incur costs to review that
documentation, make certification
decisions, conduct on-site SFA
verification reviews, and provide
technical assistance to the SFAs.

Through FY 2016, these administrative
functions are expected to cost $3.7
million. Finally, the interim rule
provides for an additional $100 million
over fiscal years 2012 and 2013 to fund
technical assistance, oversight,
monitoring, and certification activity by
the States.

Accounting Statement

The following accounting statement
gives the estimated discounted,
annualized costs and transfers of the
rule. The figures are computed from
nominal 5-year estimates developed in
the full RIA. The accounting statement
contains figures computed with 7
percent and 3 percent discount rates
under two scenarios. The first scenario
estimates the cost of full and immediate
SFA compliance with the new meal
patterns. Under that upper bound
scenario, summarized in the preceding
paragraphs, the nominal 5-year increase
in NSLP reimbursements totals $1.4
billion, and State and SFA
administrative expenses equal $3.7
million. The second scenario models
full SFA compliance within 3 years.
Under that alternate scenario, the
nominal 5-year increase in NSLP
reimbursements totals $1.2 billion, and
State and SFA administrative expenses
are $3.8 million.

The figures in the accounting
statement rows labeled “costs” include
State and SFA administrative expenses
as well as the $3 million retained by
USDA in each of the fiscal years 2012
and 2013 out of the $100 million
provided by HHFKA for State technical
assistance, certification, and monitoring
activity.

The figures in the rows labeled
“transfers” include Federal NSLP
reimbursements to SFAs plus the $47
million in Federal assistance ($50
million less $3 million retained for
Federal expenses) in each of the fiscal
years 2012 and 2013 for State technical
assistance, certification, and monitoring
activity.

Alternate
estimate

Primary
estimate

Period
covered

Discount
rate

Year
dollar

Benefits:

Qualitative: This rule encourages SFA compliance with the NSLP and SBP meal standards that take effect on July 1, 2012 by providing an ad-
ditional 6 cent reimbursement for lunches served that meet the new requirements. The additional funds will help offset about 30 percent of
the costs incurred by SFAs to serve meals that comply with the new requirements.

Costs:
Annualized Monetized ($millions/year)

$2.2
2.0

$2.2
2.0

2012
2012

7%
3%

FY2012-2016.
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estimate estimate dollar rate covered

Costs shown here are a combination of State, SFA, and Federal costs. State and SFA costs are the administrative costs associated with sub-
mitting and processing SFA documentation to support SFA claims of compliance with the meal standards rule. Federal costs are equal to the
$3 million retained by the USDA in each of the years FY 2012 and FY 2013 from the $100 million made available by HHFKA for State agen-
cy technical assistance, certification, and monitoring activity.

Transfers:

Annualized Monetized ($millions/year) .......

288
292

260
264

2012
2012

7%
3%

FY2012-2016.

There are two transfers included in these figures. The first is the $47 million transfer from the Federal government to State agencies each of the
years FY 2012 and FY 2013 to support State agency technical assistance, certification, and monitoring activity. The second is the transfer
from the Federal government to SFAs for increased NSLP meal reimbursements.

Regulatory Flexibility Act

This interim rule has been reviewed
with regard to the requirements of the
Regulatory Flexibility Act of 1980 (5
U.S.C. 601-612). Pursuant to that
review, it has been determined that this
rule will not have a significant impact
on a substantial number of small
entities.

While there may be some SFA burden
associated with initial certification for
the performance-based reimbursement
in this rule, the burdens will not be
significant and will be outweighed by
the benefits of increased Federal
reimbursement for school lunches.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
the Department generally must prepare
a written statement, including a cost/
benefit analysis, for proposed and final
rules with Federal mandates that may
result in expenditures to State, local, or
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires the
Department to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective or least burdensome
alternative that achieves the objectives
of the rule. This rule does not contain
Federal mandates (under the regulatory
provisions of Title IT of the UMRA) that
impose costs on State, local, or tribal
governments or to the private sector of
$100 million or more in any one year.
This rule is, therefore, not subject to the
requirements of sections 202 and 205 of
the UMRA.

Executive Order 12372

The National School Lunch Program
and School Breakfast Program are listed
in the Catalog of Federal Domestic
Assistance under No. 10.555. For the
reasons set forth in the final rule in 7
CFR part 3015, subpart V and related
notice (48 FR 29115, June 24, 1983), this
program is included in the scope of
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. In developing
this regulation, FNS gathered input from
State and local program operators, and
other stakeholders, via listening
sessions held at the School Nutrition
Association Legislative Action
Conference in March 2011, and at the
School Nutrition Association Annual
National Conference in July 2011.

Executive Order 13132

Executive Order 13132 requires
Federal agencies to consider the impact
of their regulatory actions on State and
local governments. Where such actions
have federalism implications, agencies
are directed to provide a statement for
inclusion in the preamble to the
regulations describing the agency’s
considerations in terms of the three
categories called for under section
(6)(b)(2)(B) of Executive Order 13132.

Prior Consultation With State Officials

Prior to drafting this interim rule, FNS
staff received informal input from
various stakeholders while participating
in various State, regional, national, and
professional conferences. The School
Nutrition Association, the Center for
Science in the Public Interest, and the
American Dietetic Association shared
their views about performance-based
reimbursement. Numerous stakeholders,
including State and local program
operators, also provided input at public
meetings held by the School Nutrition
Association.

Nature of Concerns and the Need To
Issue This Rule

State Agencies and SFAs want to
provide the best possible school meals
through the NSLP and SBP but are
concerned about the costs and
administrative burden associated with
increased program oversight. While FNS
is aware of these concerns, the National
School Lunch Act, 42 U.S.C.
1753(b)(a)(4) requires that State agencies
certify whether SFAs are in compliance
with meal pattern and nutrition
standards, and disburse performance-
based reimbursement to eligible SFAs.

Extent to Which We Meet Those
Concerns

FNS has considered the impact of this
interim rule on State and local program
operators and has attempted to develop
arule that would implement the
performance-based reimbursement in
the most effective and least burdensome
manner. FNS recognizes that
implementing the new performance-
based reimbursement certification
process will require a significant effort
on the part of State and local program
operators. To ensure State agencies
conduct performance-based funding
requirements and provide SFAs with
the training and technical assistance
needed to implement the improved
school meal patterns, FNS has reduced
the administrative review requirements
for School Year 2012—-2013. Per the
requirements of the HHFKA, FNS will
provide $47 million to States for each of
two years to assist with meal pattern
implementation, training, technical
assistance, and performance-based
certification activities. FNS is also
exploring additional approaches to
alleviate program operators’
administrative burden, including
support for implementation and
certification activities.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
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Reform. This rule is intended to have
preemptive effect with respect to any
State or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full implementation. This
rule is not intended to have a retroactive
effect unless specified in the DATES
section of the final rule. Prior to any
judicial challenge to the provisions of
this rule or the application of its
provisions, all applicable administrative
procedures must be exhausted.

Civil Rights Impact Analysis

FNS has reviewed this rule in
accordance with Departmental
Regulations 4300—4, “Civil Rights
Impact Analysis”, and 15121,
“Regulatory Decision Making
Requirements.” After a careful review of
the rule’s intent and provisions, FNS
has determined that this rule is not
intended to limit or reduce in any way
the ability of protected classes of
individuals to receive benefits on the
basis of their race, color, national origin,
sex, age or disability nor is it intended
to have a differential impact on minority
owned or operated business
establishments, and woman- owned or
operated business establishments that
participate in the Child Nutrition
Programs.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. Chap. 35; see 5 CFR part
1320), requires that the Office of
Management and Budget (OMB)
approve all collections of information
by a Federal agency from the public
before they can be implemented.
Respondents are not required to respond
to any collection of information unless
it displays a current, valid OMB control
number. This is a new collection. The
new provisions in this rule, which
increase burden hours, affect the
information collection requirements that
will be merged into the National School
Lunch Program, OMB Control Number
0584—-0006, expiration date 5/31/2012.
The current collection burden inventory
for the National School Lunch Program
is 12,654,440. These changes are

contingent upon OMB approval under
the Paperwork Reduction Act of 1995.
When the information collection
requirements have been approved, FNS
will publish a separate action in the
Federal Register announcing OMB’s
approval.

Comments on the information
collection in this interim rule must be
received by June 26, 2012.

Send comments to the Office of
Information and Regulatory Affairs,
OMB, Attention: Desk Officer for FNS,
Washington, DC 20503. Please also send
a copy of your comments to Lynn
Rodgers-Kuperman, Program Analysis
and Monitoring Brach, Child Nutrition
Division, 3101 Park Center Drive,
Alexandria, VA 22302. For further
information, or for copies of the
information collection requirements,
please contact Lynn Rodgers-Kuperman
at the address indicated above.
Comments are invited on: (1) Whether
the interim collection of information is
necessary for the proper performance of
the Agency’s functions, including
whether the information will have
practical utility; (2) the accuracy of the
Agency'’s estimate of the interim
information collection burden,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All responses to this request for
comments will be summarized and
included in the request for OMB
approval. All comments will also
become a matter of public record.

Title: Certification of Compliance
with Meal Requirements for the
National School Lunch Program Under
the Healthy, Hunger-Free Kids Act of
2010.

OMB Number: 0584—-NEW.

Expiration Date: Not yet determined.

Type of Request: New collection.

Abstract: This rule amends National
School Lunch Program regulations to
conform to requirements contained in
the Healthy, Hunger-Free Kids Act of
2010 (Pub. L. 111-296) regarding
performance-based reimbursement for
SFAs certified compliant with meal
patterns and nutrition standards. This
rule requires State agencies to certify
whether participating SFAs are in
compliance with meal requirements
and, therefore, eligible to receive
performance-based reimbursement for
each reimbursable lunch served (an
additional six cents per lunch available
beginning October 1, 2012, adjusted
annually thereafter). This rule also
requires States to disburse performance-
based cash assistance to certified SFAs,
and withhold the performance-based
reimbursement if an SFA is found to be
out of compliance with meal pattern or
nutrition standards during a subsequent
administrative review. The intended
effect of this rule is to incentivize SFAs
to implement new meal pattern
requirements to increase the
healthfulness of meals served to school
children.

Those respondents participating in
the School Breakfast Program also
participate in the National School
Lunch Program, thus the burden
associated with the School Breakfast
Program will be carried in the National
School Lunch Program. The average
burden per response and the annual
burden hours are explained below and
summarized in the charts which follow.

Respondents for this Interim Rule:
State administering agencies (56) and
School Food Authorities (20,858).

Estimated Number of Respondents for
this Interim Rule: 20,914.

Estimated Number of Responses per
Respondent for This Interim Rule:
4.9960.

Estimated Total Annual Responses:
104,488.

Estimated Time per Respondent:
1.4988.

Estimated Total Annual Reporting
and Recordkeeping Burden on
Respondents for this Interim Rule:
156,608.

ESTIMATED ANNUAL BURDEN FOR 0584—NEW, 6 CENTS RULE, 7 CFR PART 210

Estimated Average Average
Section number of Frseqsuec)r;]c:syeof annual burden per burﬁgr?uh%urs
respondents P responses response
Reporting
SAs review submitted certifi- 210.7(d)(1)(IV) +erverreenene 56 372 20,832 2 41,664
cation materials and notify
SFAs of the certification deter-
mination.
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ESTIMATED ANNUAL BURDEN FOR 0584—-NEW, 6 CENTS RULE, 7 CFR PART 210—Continued

Section

Estimated
number of
respondents

Frequency of
response

Average
annual
responses

Average
burden per
response

Annual
burden hours

SAs submit a quarterly report to
FNS detailing the disburse-
ment of performance-based
reimbursement to SFAs.

Total SA Reporting

210.5(d)(2) (i)

................. 56

............... 56 4

224 1.0 224

376

21,056 1.9894 41,888

SFAs must submit certification
materials to State agency to
support receipt of perform-
ance based reimbursement.

SFAs must submit an annual at-
testation of compliance with
meal pattern requirements as
new requirements are phased
in.

20,858 1

20,858 1

20,858 4.5 93,861

20,858 0.25 5,215

Total SFA Reporting

20,858 1

20,858 4.75 99,076

Total Reporting for 6 cents
Interim rule.

Total Existing Reporting
Burden for Part 210.

Total Reporting Burden for
Part 210 with 6 cents in-
terim rule.

20,914

41,914 3.3631603 140,964

2,912,745

3,053,709

Recordkeeping

SFAs maintain documentation to
support performance-based
reimbursement.

SFAs maintain documentation
related to the attestation of
compliance submitted to the
SA as an attachment to the
written agreement required in
210.9(b).

Total Recordkeeping for 6
cents interim rule.

20,858 2

20,858 1

41,716 0.25 10,429

20.858 0.25 5,215

3.0

0.25 15,644

Total Existing Record-
keeping Burden for 0584—
0006, Part 210.

Total Recordkeeping Bur-
den for 0584-0006, Part
210 with 6 cents interim
rule.

8,893,821

8,909,465

SUMMARY OF BURDEN (OMB #0584—

SUMMARY OF BURDEN (OMB #0584—
NEW)—Continued

NEW)

TOTAL NO. RESPONDENTS .. 20,914
AVERAGE NO. RESPONSES

PER RESPONDENT ............. 4.99608

TOTAL ANNUAL RESPONSES 104,488

AVERAGE HOURS PER RE-

SPONSE ..o, 1.49880
TOTAL BURDEN HOURS FOR

PART 210 WITH INTERIM

RULE ..., 11,963,174
CURRENT OMB INVENTORY

FOR PART 210 ...ccccvevernenee. 11,806,566

DIFFERENCE (NEW BURDEN
REQUESTED WITH IN-
TERIM RULE)

156,608

E-Government Act Compliance

The Food and Nutrition Service is
committed to complying with the E-
Government Act, 2002 to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 requires
Federal agencies to consult and
coordinate with tribes on a government-
to-government basis on policies that
have tribal implications, including
regulations, legislative comments or
proposed legislation, and other policy
statements or actions that have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
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power and responsibilities between the
Federal Government and Indian tribes,
or distribution of power and
responsibilities between the Federal
government and Indian tribes. In spring
2011, FNS offered opportunities for
consultation with Tribal officials or
their designees to discuss the impact of
the Healthy Hunger Free Kids Act of
2010 on Tribes or Indian Tribal
governments. The consultation sessions
were coordinated by FNS and held on
the following dates and locations:

1. HHFKA Webinar & Conference
Call—April 12, 2011.

2. Mountain Plains—HHFKA
Consultation, Rapid City, SD—March
23, 2011.

3. HHFKA Webinar & Conference
Call—June, 22, 2011.

4. Tribal Self-Governance Annual
Conference in Palm Springs, CA—May
2,2011.

5. National Congress of American
Indians Mid-Year Conference,
Milwaukee, WI—June 14, 2011.

There were no comments about this
regulation received during any of the
aforementioned Tribal Consultation
sessions.

Reports from these consultations are
part of the USDA annual reporting on
Tribal consultation and collaboration.
FNS will respond in a timely and
meaningful manner to Tribal
government requests for consultation
concerning this rule. Currently, FNS
provides regularly scheduled quarterly
consultation sessions through the end of
FY2012 as a venue for collaborative
conversations with Tribal officials or
their designees.

List of Subjects in 7 CFR Part 210

Grant programs—education; Grant
programs—health; Infants and children;
Nutrition; Penalties; Reporting and
recordkeeping requirements; School
breakfast and lunch programs; Surplus
agricultural commodities.

Accordingly, 7 CFR part 210 is
amended as follows:

PART 210—NATIONAL SCHOOL
LUNCH PROGRAM

m 1. The authority citation for part 210
continues to read as follows:

Authority: 42 U.S.C. 1751-1760, 1779.

m 2. Amend § 210.4 by revising
paragraph (b)(1) to read as follows:

§210.4 Cash and donated food assistance
to States.
* * * * *

(b) E
(1) Cash assistance will be made
available to each State agency

administering the National School
Lunch Program as follows:

(i) General: Cash assistance payments
are composed of a general cash
assistance payment and a performance-
based cash assistance payment,
authorized under section 4 of the Act,
and a special cash assistance payment,
authorized under section 11 of the Act.
General cash assistance is provided to
each State agency for all lunches served
to children in accordance with the
provisions of the National School Lunch
Program. Performance-based cash
assistance is provided to each State
agency for lunches served in accordance
with §210.7(d). Special cash assistance
is provided to each State agency for
lunches served under the National
School Lunch Program to children
determined eligible for free or reduced
price lunches in accordance with part
245 of this chapter.

(ii) Cash assistance for lunches. The
total general cash assistance paid to
each State for any fiscal year shall not
exceed the lesser of amounts reported to
FNS as reimbursed to school food
authorities in accordance with
§210.5(d)(3) or the total calculated by
multiplying the number of lunches
reported in accordance with
§210.5(d)(1) for each month of service
during the fiscal year, by the applicable
national average payment rate
prescribed by FNS. The total
performance-based cash assistance paid
to each State for any fiscal year shall not
exceed the lesser of amounts reported to
FNS as reimbursed to school food
authorities in accordance with
§210.5(d)(3) or the total calculated by
multiplying the number of lunches
reported in accordance with
§210.5(d)(1) for each month of service
during the fiscal year, by 6 cents for
school year 2012-2013, adjusted
annually thereafter as specified in
paragraph (b)(1)(iii) of this section. The
total special assistance paid to each
State for any fiscal year shall not exceed
the lesser of amounts reported to FNS as
reimbursed to school food authorities in
accordance with §210.5(d)(3) or the
total calculated by multiplying the
number of free and reduced price
lunches reported in accordance with
§210.5(d)(1) for each month of service
during the fiscal year by the applicable
national average payment rate
prescribed by FNS.

(iii) Annual adjustments. In
accordance with section 11 of the Act,
FNS will prescribe annual adjustments
to the per meal national average
payment rate (general cash assistance),
the performance-based cash assistance
rate (performance-based cash
assistance), and the special assistance

national average payment rates (special
cash assistance) which are effective on
July 1 of each year. These adjustments,
which reflect changes in the food away
from home series of the Consumer Price
Index for all Urban Consumers, are
annually announced by Notice in July of
each year in the Federal Register.

(iv) Maximum per meal rates. FNS
will also establish maximum per meal
rates of reimbursement within which a
State may vary reimbursement rates to
school food authorities. These
maximum rates of reimbursement are
established at the same time and
announced in the same Notice as the

national average payment rates.
* * * * *

m 3. Amend § 210.5 by revising
paragraph (d)(2) to read as follows:

§210.5 Payment process to States.

* * * * *

(d) * * *

(2) Quarterly report. Each State
agency administering the National
School Lunch Program shall submit
quarterly reports to FNS as follows:

(i) Each State agency shall submit to
FNS a quarterly Financial Status Report
(FNS-777) on the use of Program funds.
Such reports shall be postmarked and/
or submitted no later than 30 days after
the end of each fiscal year quarter.

(ii) Each State agency shall also
submit a quarterly report, as specified
by FNS, detailing the disbursement of
performance-based cash assistance
described in § 210.4(b)(1). Such report
shall be submitted no later than 30 days
after the end of each fiscal year quarter.
The report shall include the total
number of school food authorities in the
State, the names and locations of
certified school food authorities, and for
each school food authority, the total
number of lunches earning the
performance-based cash assistance for
each month.

* * * * *

m 4. Amend § 210.7 by redesignating
paragraph (d) as paragraph (e) and
adding a new paragraph (d) to read as
follows:

§210.7 Reimbursement for school food
authorities.
* * * * *

(d) Performance-based cash
assistance. The State agency must
provide performance-based cash
assistance as authorized under
§210.4(b)(1) for lunches served in
school food authorities certified by the
State agency to be in compliance with
meal pattern and nutrition requirements
set forth in §210.10 and, if the school
food authority participates in the School
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Breakfast Program (7 CFR part 220),
§220.8 or § 220.23, as applicable.

(1) State agency requirements. State
agencies must establish procedures to
certify school food authorities for
performance-based cash assistance in
accordance with guidance established
by FNS. Such procedures must ensure
State agencies:

(i) Make certification procedures
readily available to school food
authorities and provide guidance
necessary to facilitate the certification
process.

(ii) Require school food authorities to
submit documentation to demonstrate
compliance with meal pattern
requirements set forth in § 210.10 and
§220.8 or §220.23, as applicable. Such
documentation must reflect meal service
at or about the time of certification.

(iii) Certification procedures must
ensure that no performance-based cash
assistance is provided to school food
authorities for meals served prior to
October 1, 2012.

(iv) Within 60 calendar days of a
certification submission or as otherwise
authorized by FNS, review submitted
materials and notify school food
authorities of the certification
determination, the date that
performance-based cash assistance is
effective, and consequences for non-
compliance;

(v) Disburse performance-based cash
assistance for all lunches served
beginning with the start of certification
provided that documentation reflects
meal service in the calendar month the
certification materials are submitted or,
in the month preceding the calendar
month of submission; and

(vi) For school year 2012—-2013, State
agencies must conduct on-site
validation reviews for a sample of
certified school food authorities. State
agencies must:

(A) Ensure that all certified school
food authorities are subject to review
and randomly select at least 25 percent
of certified school food authorities for
an on-site validation review; except
that, all large school food authorities, as
defined in § 210.18(b)(6) must be
included in the sample selected; and

(B) Conduct validation reviews that
include, at a minimum, observation of a
meal service for each type of certified
menu, review of production records for
observed meals to ensure they are
consistent with the menus on which
certification was based, and a review of
documentation submitted for
certification to ensure that ongoing meal
operations are consistent with
certification documentation.

(vii) In years subsequent to the year
certified, through School Year 2014—

2015, State agencies must require school
food authorities to submit an annual
attestation of compliance with meal
pattern requirements as new
requirements are phased in. The
attestation must be provided to the State
agency as an addendum to the written
agreement required in § 210.9(b).

(2) School food authority
requirements. School food authorities
seeking to obtain performance-based
cash assistance must submit
certification documentation to the State
agency in accordance with State agency
certification procedures, including
documentation to support receipt of
performance-based cash assistance.
School food authorities must attest that
the documentation provided is
representative of the ongoing meal
service within the school food authority.
Required documentation includes a
nutrient analysis and a detailed menu
work sheet with food items and
quantities or, a simplified nutrient
assessment as well as a detailed menu
worksheet with food items and
quantities, and/or other materials
specified in guidance issued by FNS. In
years subsequent to the year of
certification, through School Year 2014—
2015, school food authorities must
submit an annual attestation of
compliance with meal pattern
requirements as new requirements are
phased in. The attestation must be
provided to the State agency as an
addendum to the written agreement
required in § 210.9(b). School food
authorities certified to earn
performance-based cash assistance must
maintain documentation of compliance,
including production and menu records,
and other records, as specified by FNS.
School food authorities must make
appropriate records available to State

agencies upon request.
* * * * *

m 5. Amend § 210.15 by revising
paragraph (b)(2) to read as follows:

§210.15 Reporting and recordkeeping.

* * * * *

(b) * * %

(2) Production and menu records as
required under §210.10 and
documentation to support performance-
based cash assistance, as required under
§210.7(d)(2).

* * * * *

m 6. Amend § 210.18 by:

m a. Revising paragraph (a);

m b. Revising paragraph (d)(3);
m c. Adding paragraph (e)(4)
m d. Adding paragraph (g)(2)(v);
m e. Revising paragraph (m)(2)
introductory text; and

m f. Adding paragraph (m)(2)(iv).

The revisions and additions read as
follows:

§210.18 Administrative reviews.

(a) Implementation dates. Each State
agency must follow the requirements of
this section to conduct administrative
reviews of school food authorities
serving meals under parts 210 and 220
of this chapter. For school food
authorities selected for administrative
review in school year 2012-2013, State
agencies may conduct the
administrative reviews in school year
2012-13 or 2013-14; except that, State
agencies must conduct reviews of those
school food authorities identified as at-
risk school food authorities in school
year 2012-2013.

* * * * *

(d) E

(3) Exceptions. (i) In any school year
in which FNS or OIG conducts a review
or investigation of a school food
authority in accordance with
§210.19(a)(5) of this part, the State
agency shall, unless otherwise
authorized by FNS, delay conduct of a
scheduled administrative review until
the following school year. The State
agency shall document any exception
authorized under this paragraph.

(ii) Any school food authority that
was not reviewed in the review cycle for
school year 2007-2008 through school
year 2012—2013, shall be reviewed in
the first year of the 3-year review cycle
set forth in paragraph (c) of this section
(school year 2013-2014).

(e) * x %

(4) Noncompliance with meal pattern
requirements. If the State agency
determines there is significant
noncompliance with the meal pattern
and nutrition requirements as set forth
in §210.10 and § 220.8 and § 220.23, as
applicable, the State agency must select
the school food authority for
administrative review earlier in the
review cycle.

* * * * *

* *x %

Eg)) * * %

(v) If the school food authority is
receiving performance-based cash
assistance under §210.7(d), assess the
school food authority’s meal service and
documentation of lunches served and
determine whether performance-based
cash assistance should continue to be

provided.
(m) R

(2) Performance Standard 2
violations. Except as noted under
paragraph (m)(2)(iv) of this section, a
State agency is required to take fiscal
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action for violations of Performance
Standard 2 as follows:
* * * * *

(iv) Performance-based cash
assistance. In addition to fiscal action
described in paragraphs (m)(2)(i)
through (iii) of this section, school food
authorities may not earn performance-
based cash assistance authorized under
§210.4(b)(1) unless immediate
corrective action occurs. School food
authorities will not be eligible for the 6
cents per lunch reimbursement, as
adjusted, with the beginning of the
month following the administrative
review and, at State discretion, for the
month of review. Performance-based
cash assistance may resume beginning
in the first full month the school food
authority demonstrates to the
satisfaction of the State agency that

corrective action has taken place.
* * * * *

m 7. Amend § 210.19 by revising the
second sentence of paragraph (c)(1) as
follows:

§210.19 [Amended]
* * * * *

(c) * % %

(1) * * * Fiscal action also includes
disallowance of funds for failure to take
corrective action to meet the meal
requirements in parts 210 and 220 of
this chapter, including the disallowance
of performance-based cash assistance
described in § 210.4(b)(1). * * *

* * * * *

Dated: April 20, 2012.
Kevin Concannon,

Under Secretary, Food, Nutrition and
Consumer Services.

[FR Doc. 2012—-10229 Filed 4-26-12; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

National Institute of Food and
Agriculture

7 CFR Part 3434
RIN 0524—-AA39
Hispanic-Serving Agricultural Colleges

and Universities (HSACU) Certification
Process

AGENCY: National Institute of Food and
Agriculture, USDA.
ACTION: Final rule.

SUMMARY: This final rule establishes the
process and procedures to certify a
qualifying college or university as a
Hispanic-Serving Agricultural Colleges
and Universities (HSACU) institution.
NIFA will publish 7 CFR part 3434 in

the Code of Federal Regulations to
chronicle the eligibility criteria colleges
and universities must satisfy in order to
be certified as HSACU institutions by
the Secretary of Agriculture. The Food,
Conservation, and Energy Act of 2008
(FCEA) amended section 1404 of the
National Agricultural Research,
Extension, and Teaching Policy Act of
1977 to add a definition for a new group
of cooperating educational institutions
known as Hispanic-Serving Agricultural
Colleges and Universities. Section 1404
defines HSACUs as colleges and
universities that qualify as Hispanic-
serving Institutions (HSIs) and offer
associate, bachelors, or other accredited
degree programs in agriculture-related
fields. HSACUs do not include 1862
land-grant institutions, as defined in the
Agricultural Research, Extension, and
Education Reform Act of 1998.

A separate part, 7 CFR part 3437, will
be published in the future to provide
specific administrative provisions for
the HSACU Endowment Program (e.g.,
applicability of regulations, purpose,
definitions, eligibility, use of funds,
administrative duties, and other
sections, as appropriate).

DATES: This final rule is effective April
27, 2012.

FOR FURTHER INFORMATION CONTACT:
Matthew Lockhart, Senior Policy
Specialist; National Institute of Food
and Agriculture; U.S. Department of
Agriculture; STOP 2299; 1400
Independence Avenue SW.,
Washington, DC 20250-2299; Voice:
(202) 559-5088; Email:
mlockhart@nifa.usda.gov.

SUPPLEMENTARY INFORMATION:
Background and Purpose

Section 7101 of the Food,
Conservation, and Energy Act of 2008
(FCEA) (Pub. L. 110-246) amended
section 1404 of the National
Agricultural Research, Extension, and
Teaching Policy Act of 1977, 7 U.S.C.
3103, to add a definition for a new
group of cooperating educational
institutions known as Hispanic-serving
agricultural colleges and universities
(HSACUs). Section 1404 defines
HSACU s as colleges or universities that
qualify as ‘“Hispanic-serving
institutions,” as that term is defined in
Section 1101a of title 20, and that offer
associate, bachelors, or other accredited
degree programs in agriculture-related
fields. An exception is made to the
HSACU definition so that it does not
include 1862 institutions as defined in
Section 2 of the Agricultural Research,
Extension, and Education Reform Act of
1998 (7 U.S.C. 7601).

Section 7129 of the FCEA authorizes
the following five new programs for
HSACUs: (1) HSACU Endowment Fund
(formula-based); (2) HSACU Equity
Grants Program (formula-based); (3)
HSACU Institutional Capacity-Building
Grants Program (competitive); (4)
HSACU Extension Grants Program
(competitive); and (5) HSACU
Fundamental and Applied Research
Grants Program (competitive). Funding
for these programs is subject to the
availability of appropriations.

In addition, the FCEA amends section
406(b) of the Agricultural Research,
Extension, and Education Reform Act of
1998, 7 U.S.C. 7626, to expand the
eligibility for NIFA Integrated Research,
Education, and Extension Competitive
Grants Programs to include HSACUs.

NIFA’s mission is to work with
university partners to advance research,
extension, and higher education in the
food, agricultural, and related
environmental and human sciences to
benefit people, communities, and the
nation.

The rules for funds distributed to the
HSACUSs from the HSACU Endowment
Fund shall be contained within 7 CFR
part 3437.

Solicitation of Stakeholder Input and
Publication of the Proposed Rule

Because HSACUs were not
specifically named in the authorizing
statute, NIFA was required to establish
the eligibility criteria to designate
HSACUs based on the definition
provided in the legislation, which stated
that HSACUs are defined as HSIs that
offer “agriculture-related programs.” On
September 24, 2008, NIFA published a
Federal Register notice [73 FR 54988—
54989] to announce a public meeting to
be held on October 12, 2008, at the
Hyatt Regency in Denver, Colorado, to
discuss the definition of HSACUs and
the new HSACU programs. The notice
also allowed stakeholders to submit
written comments on the
implementation of HSACU programs
and the HSACU certification process by
October 27, 2008.

Twenty individuals, from 17
institutions and 2 organizations,
provided oral comments during this
public meeting. NIFA also received 17
written comments from individuals,
academic institutions, and
organizations. A transcript of the public
meeting and a scanned copy of all
written comments are available for
review on the NIFA Web site at the
following web page: www.nifa.usda.gov/
business/reporting/stakeholder/
hsacu.html.

NIFA considered all comments
received in the construction of the
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eligibility criteria and the development
of the proposed rule, which was
published at 76 FR 34187-34192 on
June 13, 2011 with a 60-day comment
period. The publication of the proposed
rule for the HSACU certification process
marked the first time a list of
agriculture-related fields and eligible
institutions were made available to the
public. The proposed rule also
established explicit eligibility criteria
for academic institutions to meet if they
wish to pursue HSACU certification.

Response to Comments on Notice of
Proposed Rulemaking and Revisions
Included in Final Rule

Comments on the proposed rule were
required to be received by August 12,
2011, to be considered in the
formulation of the final regulations.
NIFA received 14 sets of comments from
individuals, academic institutions, and
the Hispanic Association of Colleges
and Universities (HACU). NIFA
considered all comments received and
made revisions in the final rule based
on several recommendations. The
comments received provided valuable
insight on how NIFA could administer
the HSACU certification process in a
more equitable and consistent manner
across schools of different sectors (2-
year and 4-year schools) and regions.

Number of HSACU Institutions

There is a strong preference among
stakeholders to limit the number of
eligible institutions, by way of a
rigorous certification process, during the
initial phase of the implementation
process to maximize the impact of
limited funding available. Several
commentors expressed support for the
rigorous certification process and
provided suggestions to further enhance
the process. One of these commentors
remarked that careful implementation
would ensure that benefits go to those
that need them the most. Another
commentor recognized the certification
process, as outlined in the proposed
rule, as thoughtful and fair. A third
commentor requested that NIFA pay
special attention to the number of
institutions receiving HSACU
certification given limited resources as
constraining the number of HSACUs
would optimize funding opportunities
for HSACUs. A fourth commentor
encouraged NIFA to remain diligent in
maintaining high standards for
certification and remain rigorous in its
definitions. A fifth commentor remarked
that given scarce and limited funds, the
focus of support should be directed
toward institutions that can maximize
public funds to the most efficient and
highest productive levels possible.

NIFA fully supports a rigorous
certification process by instilling high
standards in the eligibility criteria.
However, there is no basis to limit the
number of HSACUs if institutions meet
the eligibility requirements as defined
in the statute and this regulation.
Eligibility Criteria

In response to stakeholders’ call for a
rigorous certification process, NIFA
explored different possibilities to hold
institutions accountable through
quantifiable outcomes involving
Hispanic students and agriculture-
related fields if they were to receive
HSACU certification. In March 2010, the
American Enterprise Institute released a
report, “Rising to the Challenge,” which
noted that HSI designation was a direct
result of enrollment data (input) rather
than retention or graduation data
(outcome). In the proposed rule, NIFA
included a measure based on degrees
awarded to the eligibility criteria to hold
institutions accountable for the
retention and graduation of Hispanic
students in agriculture-related fields.
NIFA determined that a stipulation
based on degrees awarded would
provide institutions with an incentive to
take on a proactive role to focus on
graduating Hispanic students in
agriculture-related fields, thus
strengthening the rigorousness of the
HSACU certification process. Hence,
NIFA concluded that granting HSACU
certification to HSIs with agriculture-
related programs where at least one
Hispanic student obtained a degree in
an agriculture-related field would
provide the best interpretation of the
intent behind the legislation that
established the new HSACU category.

Two commentors recommended that
NIFA avoid basing eligibility on a single
year of data as this would create
unmanageable funding volatility from
year to year, which may hurt or impair
growth and development of Hispanic-
serving programs in institutions that are
unable to consistently stay on the
HSACU list. Another commentor
mentioned that the only certain result of
the proposed single year criterion is that
it will reduce the pool of eligible
institutions. Yet another commentor
pointed out that a small program may
fail to graduate any Hispanic student in
a given year while a number of Hispanic
students are enrolled and expected to
graduate in the following years.

After the publication of the proposed
rule, an additional year of data from the
National Center for Education Statistics
became available to NIFA. An analysis
on the additional year of data confirmed
the volatility caused by a single year
criterion. For the purpose of this

analysis, Year 1 represents the data we
had prior to the publication of the
proposed rule (Fall 2009 enrollment and
2008—09 completions data) and Year 2
represents the data we received after the
publication of the proposed rule (Fall
2010 enrollment and 2009-10
completions data). Of the 57 HSIs that
awarded a degree in an agriculture-
related field to a Hispanic student in
Year 1, 19 (33%) did not meet the
eligibility criteria in Year 2. Of the 70
HSIs that met the eligibility criteria in
Year 2, 32 (46%) did not meet the
eligibility criteria in Year 1. In other
words, only 38 schools would have
received HSACU certification in both
years while 51 schools would have
received HSACU certification in only
one of the two years. Based on this
information, NIFA recognized that a
single year criterion created an
unintended bias that harms smaller
programs while schools with larger
student populations may be able to
effortlessly graduate a single Hispanic
student in any given year.

When NIFA combined two years of
completions data and used a percentage-
based standard, the bias concerns
between larger and smaller schools were
significantly reduced, if not eliminated
altogether. Given that HSIs are defined
in Federal law as institutions of higher
education with at least 25% Hispanic
Full-Time Equivalent (FTE) student
enrollment, it stands to reason that a
percentage-based yardstick for
graduating Hispanic students in
agriculture-related programs should be
proportional to the institution’s
Hispanic enrollment, meaning that
institutions should receive HSACU
designation if Hispanic students receive
at least 25% of the degrees awarded in
agriculture-related programs. However,
NIFA recognizes that a large number of
HSIs became a HSI within the last few
years and this trend is expected to
continue over the next several years as
the Hispanic demographic continues to
grow. As of this writing, there are more
than 200 institutions with Hispanic
FTEs that fall in the 15% to 24% range
of their student enrollment. These
institutions are identified as “‘emerging
HSIs”” and are generally expected to
become HSIs within the next few years.
For a newly-designated HSI, its first
graduating class (as a HSI) would be
composed of students who entered the
institution at a time the institution was
not classified as a HSI, thus the 25%
graduation benchmark would exclude
many newly-designated HSIs at a time
when they are building up a pipeline of
Hispanic students in their agriculture-
related programs. In recognition of the
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“emerging HSIs” category, NIFA will
establish the graduation benchmark at
15%.

NIFA has amended Part 3434.4(b)(4)
to reflect that institutions will not
receive HSACU certification if their
Hispanic students receive less than 15%
of degrees awarded from agriculture-
related programs from the two most
recent academic years. The list of
HSACUs for Fiscal Year (FY) 2012 will
be based on (1) completions data from
2008—09 and 2009-10, and (2)
enrollment data from Fall 2010. NIFA
identified 71 institutions that will meet
the eligibility criteria and receive
HSACU certification for FY 2012
(October 1, 2011 to September 30, 2012).

Agriculture-Related Fields

NIFA incorporated a suggestion from
the listening session to utilize the
Classification of Instructional Programs
(CIP) coding system developed by the
U.S. Department of Education’s National
Center for Education Statistics as an
instrument to identify agriculture-
related programs. The CIP coding
system provides a taxonomic scheme
that supports accurate tracking and
reporting of fields of study and program
completions activity. The CIP is
organized on three levels: the 2-digit
series represent the most general
groupings of related programs, the 4-
digit series are intermediate groupings
of programs, and the 6-digit codes
represent specific instructional
programs. More information about CIP
codes is available at http://nces.ed.gov/
ipeds/cipcode.

Two commentors expressed
satisfaction in seeing that CIP codes
were used to identify agriculture-related
programs. Four commentors suggested
that NIFA consider adding various CIP
codes to the list of agriculture-related
fields such as Horticulture, Biology,
Nutrition Sciences, Sustainability

Studies, and Veterinary/Animal Health
Technology.

NIFA wishes to point out that
Horticulture is already in the list of
agriculture-related fields (01.06 group).
NIFA agrees that Nutrition Sciences
(30.1901), Sustainability Studies
(30.3301), and Veterinary/Animal
Health Technology/Technician and
Veterinary Assistant (51.0808) should be
added to the list as these specific
instructional programs are agriculture-
related. However, including a broad
subject such as Biology that includes
several instructional programs that are
not related to agriculture would go
against stakeholders’ wishes for a
rigorous certification process, so NIFA
will not include Biology in the list of
agriculture-related programs.

NIFA has added Nutrition Sciences
(30.1901), Sustainability Studies
(30.3301), and Veterinary/Animal
Health Technology/Technician and
Veterinary Assistant (51.0808) to the list
in Appendix A of this part.

Duration of Certification

Three commentors felt that certifying
schools one year at a time would create
undue burden on the institutions. Two
of these commentors further
recommended that HSACU
recertification occur every five years.
Prior to the publication of the proposed
rule, NIFA explored the feasibility of
granting certifications for a period of
five years as this would provide a sense
of continuity and sustainability of
program delivery. However, HSACUs
must meet the eligibility requirements
in the year they receive funds as a
HSACU, thus if the institution did not
meet the eligibility criteria at some
point during the five-year certification
period, the certification would be
revoked immediately. Given this
perspective, NIFA decided to go with a
one-year certification period and NIFA
further believes that an annual

certification process will incentivize
schools to remain focused on their
eligibility status on an ongoing basis.

Bias Against a Group of Institutions

Three commentors expressed concern
on varying levels regarding potential
bias against a group of institutions
either by sector (2-year or 4-year
schools) or by region/state. NIFA
performed a thorough analysis on the
data provided by the National Center for
Education Statistics (U.S. Department of
Education) and confirmed the fairness
and soundness of the certification
process. The composition of 71 HSACUs
(listed in Appendix B) is comparable to
the HSI population (293 schools) by
sector, region, and state as evidenced by
the data provided in the Composition of
HSACUs section.

Composition of HSACUs

Based on the eligibility criteria
provided in this regulations along with
the most recent reports made available
to us from the U.S. Department of
Education’s National Center for
Education Statistics (Completions data
from the 2008—09 and 2009-10
academic years and Enrollment data
from the Fall 2010 term), 71 college and
universities meet the HSI and
agriculture-related field criteria (see
Appendix B for a complete list of the 71
schools). Of the 71 schools up for
certification, 32 are 2-year institutions
(45%) and 39 are 4-year institutions
(55%). Thirty-three schools are in the
Western region (47%), 32 schools are in
the Southern region (45%), 3 schools are
in the North Central region (4%), and 3
schools are in the Northeastern region
(4%). The following tables offer a
detailed look at the breakdown by
sector, region, and state for both
HSACUs and HSIs, including the
difference in percentage points between
HSACUs and HSIs within each category.

Sector # HSACUs % of HSACUs # HSlIs % of HSIs Difference
2-year institutions 32 45 150 51 6%
4-year institutions 39 55 143 49 6%
1] 7= N 71 100 293 100 | oo
Region # HSACUs % of HSACUs # HSIs % of HSIs Difference
North Central ........ccuee i 3 4 18 6 2%
NOMhEASIEIN ... 3 4 23 8 4%
ESTo10 11 = ¢ F SRR 32 45 122 42 3%
WESEEIN .ottt e e e e e e e e araeees 33 47 130 44 3%
TOtAl e e 71 100 293 100 | oo
State # HSACUs % of HSACUs # HSIs % of HSIs Difference
ATIZONA ..t 3 4 8 3 1%
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State # HSACUs % of HSACUs # HSlIs % of HSIs Difference

California .....ooeeeeeeeeee e 22 31 89 30 1%
(7] ] - To [o TS USRS RRRS 5 2 2%
CONNECHCUL .ot e s erreeeeees | eeeeeeessiinereeeeeeaes | eeeeeesiseeeeeeeeaaninns 1 <1 <1%
Florida .......... 3 4 16 5 1%
GBOMGIA ..viiiiiicii | s | e 1 <1 <1%
11T o SRR 2 3 13 4 1%
INAIANGA ..ot e e enees | erreeeeeeeeesinrreeaes | eeeeeeeeani——eeaaeaaas 1 <1 <1%
KANSAS ..iiiiiiiiiieiiiee e 1 1 4 1 None
Maryland ........ooooiiiii 1 <1 <1%
MaSSACNUSELES .....oovveiiiiiiiiie e 2 1 1%
NEW JBISEY ..ottt 5 2 2%
NEW MEXICO ...uveiiiiieeeeiiieiieee et e e e e e e e 7 10 24 8 2%
NEW YOIK oot 3 4 14 5 1%
(O 17=Ts o] H U OSSP UPRN EUPUR SRR 1 <1 <1%
PUEIMO RICO ..evviiiiieeceeee e 14 20 56 19 1%
TEXAS wieeieiiieeiie e et e e e e e e e e e e e 15 21 49 17 4%
Washington ..., 1 1 3 1 None
I ] = RO 71 100 293 100 | oo,

With this composition, HSACUs are
clearly in line with HSIs in terms of
representation across states, regions,
and institution types.

Additional Comments and Other
Revisions to Proposed Rule

HSACU certification will be based on
“degrees awarded” and “completions
data” rather than “graduates” and
“graduation data” respectively. This
revision was made to be consistent with
the terminology used by the U.S.
Department of Education’s National
Center for Education Statistics.

Two comments essentially served as
an appeal by the commentors for their
respective academic institutions which
were excluded from the list of HSACU
institutions in the proposed rule. A
response to each appeal will be handled
independently from the regulatory
process.

Section 3434.8(a) has been revised to
accurately reflect that an institution not
listed in Appendix B, rather than
Section 3434.6, of this Part may submit
an appeal.

Methodology for HSACU Certification

The annual certification process
begins when NIFA obtains the latest
report from the U.S. Department of
Education’s National Center for
Education Statistics that lists all HSIs
and the degrees conferred by these
institutions during the most recently
completed academic year. NIFA will use
this report to identify HSIs that
conferred a degree in an instructional
program that appears in Appendix A of
this Part and to confirm that over the
last two years at least 15% of the
degrees in agriculture-related fields
were awarded to Hispanic students. The
resulting institutions are eligible to be
certified as a HSACU (Appendix B).

NIFA will announce the list of
schools with HSACU certification
through a notice in the Federal Register
and post the list on the NIFA Web site
in July of each year. HSACU
certifications will remain valid for a
period of one year, and this process will
be repeated on an annual basis
thereafter. NIFA expects to make these
annual announcements during the
month of July to allow time for appeals
to take their course and be addressed by
the start of the following fiscal year.

NIFA will permit HSIs that are not
granted HSACU certification to submit
an appeal within 30 days of NIFA’s
announcement of HSACU institutions.
The appellant must submit a request for
review to the NIFA official specified in
the notification with details on the
nature of the disagreement and include
supporting documents. The appeal
procedure will consist of two levels to
allow an institution to request further
review on its case should the initial
NIFA review result in a rejection of the
appeal.

Timeline for Implementing Regulations

In addition to this final regulation,
which addresses the certification
process, NIFA will publish regulations
for the HSACU Endowment Fund in
2012. NIFA also plans to create
informational web pages to provide
detailed information and procedures for
all HSACU programs.

Administrative Requirements for the
Final Rulemaking

Executive Order 12866

This action has been determined to be
not significant for purposes of Executive
Order 12866, and therefore has not been
reviewed by the Office of Management
and Budget. This final regulation will
not create a serious inconsistency or

otherwise interfere with an action taken
or planned by another agency; nor will
it materially alter the budgetary impact
of entitlements, grants, user fees, or loan
programs; nor will it have an annual
effect on the economy of $100 million
or more; nor will it adversely affect the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities in a material way.
Furthermore, it does not raise a novel
legal or policy issue arising out of legal
mandates, the President’s priorities, or
principles set forth in the Executive
Order.

Regulatory Flexibility Act of 1980

This final rule has been reviewed in
accordance with the Regulatory
Flexibility Act of 1980, as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996, 5
U.S.C. 601-612. The Department
concluded that the rule will not have a
significant economic impact on a
substantial number of small entities.
The rule does not involve regulatory
and informational requirements
regarding businesses, organizations, and
governmental jurisdictions subject to
regulation.

Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995, 44 U.S.C. 3501 et seq.

Catalog of Federal Domestic Assistance

This final regulation applies to the
Federal assistance program
administered by NIFA under the Catalog
for Federal Domestic Assistance (CFDA)
No. 10.310, Agriculture and Food
Research Initiative (AFRI). New CFDAs
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will be established for each HSACU
program as funds are appropriated.

Unfunded Mandates Reform Act of 1995
and Executive Order 13132

The Department has reviewed this
final rule in accordance with the
requirements of Executive Order No.
13132, 64 FR 43255 (August 10, 1999)
and the Unfunded Mandates Act of
1995, 2 U.S.C. 1501 et seq., and has
found no potential or substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. As there
is no Federal mandate contained herein
that could result in increased
expenditures by State, local, or tribal
governments or by the private sector,
the Department has not prepared a
budgetary impact statement.

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

The Department has reviewed this
final rule in accordance with Executive
Order 13175, 65 FR 67249 (November 9,
2000), and has determined that it does
not have “tribal implications.” The final
rule does not “have substantial direct
effects on one or more Indian tribes, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes.”

Clarity of This Regulation

Executive Order 12866 and the
President’s Memorandum of June 1,
1998 require each agency to write all
rules in plain language. The Department
invites comments on how to make this
final rule easier to understand.

List of Subjects in 7 CFR Part 3434

Administrative practice and
procedure, Agricultural research,
education, extension, Hispanic-serving
Institutions, Federal assistance.

For the reasons set forth in the
preamble, NIFA adds 7 CFR part 3434
to read as set forth below:

PART 3434—HISPANIC-SERVING
AGRICULTURAL COLLEGES AND
UNIVERSITIES CERTIFICATION
PROCESS

Sec.

3434.1
3434.2
3434.3
3434.4
3434.5
3434.6
3434.7

Applicability of regulations.
Purpose.

Definitions.

Eligibility.
Agriculture-related fields.
Certification.

Duration of certification.

3434.8 Appeals.

3434.9 Recertification.

3434.10 Reporting requirements.

Appendix A to Part 3434—List of
Agriculture-Related Fields

Appendix B to Part 3434—List of HSACU
Institutions, 2011-2012

Authority: 7 U.S.C. 3103.

§3434.1 Applicability of regulations.
This part establishes the process to
certify and designate a group of eligible
educational institutions as Hispanic-

Serving Agricultural Colleges and
Universities, as authorized by Section
7101 of the Food, Conservation, and
Energy Act of 2008 (FCEA), 7 U.S.C.
3103; Public Law 110-246.

§3434.2 Purpose.

The Secretary will follow the
processes and criteria established in this
regulation to certify and designate
qualifying colleges and universities as
HSACUs. Institutions designated as
HSACUSs will be eligible for five new
programs authorized by Congress in
section 7129 of the FCEA as well as for
other ongoing NIFA programs for which
HSACUs are now eligible (e.g.,
integrated programs authorized by
section 406 of the Agricultural Research,
Extension, and Education Reform Act of
1998). The five new programs include
the HSACU Endowment Fund (formula-
based), HSACU Institutional Capacity
Building Grants Program (competitive),
HSACU Extension Grants Program
(competitive), HSACU Applied and
Fundamental Research Grants Program
(competitive), and HSACU Equity
Grants Program (formula-based). The
administrative provisions, including
reporting requirements, for the HSACU
Endowment Fund will be established in
a separate part (7 CFR part 3437). The
administrative provisions and reporting
requirements for the other four new
HSACU programs will be established as
subparts in 7 CFR part 3430.

§3434.3 Definitions.

As used in this part:

Agency or NIFA means the National
Institute of Food and Agriculture.

Agriculture-related fields means a
group of instructional programs that are
determined to be agriculture-related
fields of study for HSACU eligibility
purposes by a panel of National Program
Leaders at the National Institute of Food
and Agriculture.

Department means the United States
Department of Agriculture.

Hispanic-serving Institution means an
institution of higher education that:

(1) Is an eligible institution, as that
term is defined at 20 U.S.C. 1101a; and

(2) Has an enrollment of
undergraduate full-time equivalent

students that is at least 25 percent
Hispanic students, as reported to the
U.S. Department of Education’s
Integrated Postsecondary Education
Data System during the fall semester of
the previous academic year.

Secretary means the Secretary of
Agriculture and any other officer or
employee of the Department to whom
the authority involved has been
delegated.

§3434.4 Eligibility.

(a) General. To be eligible to receive
designation as a HSACU, colleges and
universities must:

(1) Qualify as Hispanic-serving
Institutions; and

(2) Offer associate, bachelors, or other
accredited degree programs in
agriculture-related fields pursuant to
§3434.5.

(b) Non-eligibility. The following
colleges and universities are ineligible
for HSACU certification:

(1) 1862 land-grant institutions, as
defined in section 2 of the Agricultural
Research, Extension, and Education
Reform Act of 1998 (7 U.S.C. 7601);

(2) Institutions that appear in the Lists
of Parties Excluded from Federal
financial and nonfinancial assistance
and benefits programs (Excluded Parties
List System);

(3) Institutions that are not accredited
by a nationally recognized accredited
agency or association; and

(4) Institutions with Hispanic
students receiving less than 15% of the
degrees awarded in agriculture-related
programs over the two most recent
completed academic years.

§3434.5 Agriculture-related fields.

(a) The Secretary shall use the
Classification of Instructional Programs
(CIP) coding system developed by the
U.S. Department of Education’s National
Center for Education Statistics as the
source of information for all existing
instructional programs. This source is
located at http://nces.ed.gov/ipeds/
cipcode.

(b) A complete list of instructional
programs deemed to be agriculture-
related fields by the Secretary is
provided in Appendix A to this part.
This list will include the full six-digit
CIP code and program title (or major) for
each agriculture-related instructional
program.

(c) The list of agriculture-related
fields will be updated every five years
starting in 2015. However, the Secretary
reserves the right to make changes at
any time, if deemed appropriate and
necessary.

(d) Any changes made in the CIP
coding system by the U.S. Department
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of Education may result in a review or
reevaluation of the list of agriculture-
related fields by the Secretary.

§3434.6 Certification.

(a) Except as provided in paragraph
(c) of this section, institutions that meet
the eligibility criteria set forth in
§ 3434.4 and offer agriculture-related
programs in accordance to the criteria
set forth in § 3434.5 (see list in
Appendix A to this part) shall be
granted HSACU certification by the
Secretary.

(b) A complete list of institutions with
HSACU certification shall be provided
in Appendix B to this part and posted
on the NIFA Web site at http://
www.nifa.usda.gov.

(c) Institutions with Hispanic students
receiving less than 15% of degrees
awarded in agriculture-related programs
during the two most recent completed
academic years shall not be granted
HSACU certification by the Secretary.

(d) The list of HSACU institutions
will be updated annually. However, the
Secretary reserves the right to make
changes at any time, when deemed
appropriate and necessary.

§3434.7 Duration of certification.

(a) Except as provided in paragraphs
(b) and (c) of this section, HSACU
certification granted to an institution by
the Secretary under this part shall
remain valid for a period of one year.

(b) Failure to maintain eligibility
status at any time during the HSACU
certification period shall result in an
immediate revocation of HSACU
certification.

(c) Failure to remain in compliance
with reporting requirements or
adherence to any administrative or
national policy requirements listed in
award terms and conditions for any of
the HSACU programs may result in a
suspension or an immediate revocation
of HSACU certification.

§3434.8 Appeals.

(a) An institution not listed as a
HSACU in Appendix B to this part may
submit an appeal to address denial of a
certification made pursuant to this part.
Such appeals must be in writing and
received by the HSACU Appeals Officer,
Policy and Oversight Division, National
Institute of Food and Agriculture, U.S.
Department of Agriculture, 800 9th
Street SW., Washington, DC 20024
within 30 days following an
announcement of institutions
designated for certification. The
Appeals Officer will consider the record
of the decision in question, any further
written submissions by the institution,
and other available information and

shall provide the appellant a written
decision as promptly as circumstances
permit. Such appeals constitute an
administrative review of the decision
appealed from and are not conducted as
an adjudicative proceeding.

(b) Appeals involving an agriculture-
related field of study must include the
CIP code and program title of the field
of study (or major).

(c) Appeals from non-HSI schools will
not be considered.

(d) The NIFA Assistant Director of the
Institute of Youth, Family, and
Community shall serve as the Appeals
Officer.

(e) In considering such appeals or
administrative reviews, the Appeals
Officer shall take into account alleged
errors in professional judgment or
alleged prejudicial procedural errors by
NIFA officials. The Appeals Officer’s
decision may:

(1) Reverse the appealed decision;

(2) Affirm the appealed decision;

(3) Where appropriate, withhold a
decision until additional materials are
provided. The Appeals Officer may base
his/her decision in whole or part on
matters or factors not discussed in the
decision appealed from.

(f) If the NIFA decision on the appeal
is adverse to the appellant or if an
appellant’s request for review is
rejected, the appellant then has the
option of submitting a request to the
NIFA Deputy Director for Food and
Community Resources for further
review.

(g) The request for further review
must be submitted to Policy and
Oversight Division, National Institute of
Food and Agriculture, U.S. Department
of Agriculture, 800 9th Street SW.,
Washington, DC 20024 within 30 days
following the Appeals Officer’s
decision.

(h) No institution shall be considered
to have exhausted its administrative
remedies with respect to the
certification or decision described in
this part until the NIFA Deputy Director
for Food and Community Resources has
issued a final administrative decision
pursuant to this section. The decision of
the NIFA Deputy Director for Food and
Community Resources is considered
final.

(i) Appellants shall be notified in
writing of any decision made by NIFA
in regards to the appeal.

§3434.9 Recertification.

(a) The recertification process for a
HSACU remains the same as the process
outlined in § 3434.6.

(b) There is no limit to the number of
times an institution may be recertified
as a HSACU.

(c) In the event an institution is not
granted recertification due to
noncompliance with reporting
requirements for a HSACU program, the
institution shall be notified in writing
and given a period of 90 days from the
date of notification to be in compliance.

§3434.10 Reporting requirements.

(a) The certification process does not
involve any reporting requirements.

(b) Reporting requirements for
HSACU programs (e.g., HSACU
Endowment Fund) shall be established
in separate parts.

Appendix A to Part 3434—List of
Agriculture-Related Fields

The instructional programs listed in this
appendix are observed to be agriculture-
related fields for HSACU eligibility purposes.
Programs are listed in numerical order by
their six-digit CIP code followed by the full
title of the instructional program, as listed by
the U.S. Department of Education.

01.0000, Agriculture, General

01.0101, Agricultural Business and
Management, General

01.0102, Agribusiness/Agricultural Business
Operations

01.0103, Agricultural Economics

01.0104, Farm/Farm and Ranch Management

01.0105, Agricultural/Farm Supplies
Retailing and Wholesaling

01.0106, Agricultural Business Technology

01.0199, Agricultural Business and
Management, Other

01.0201, Agricultural Mechanization, General

01.0204, Agricultural Power Machinery
Operation

01.0205, Agricultural Mechanics and
Equipment/Machine Technology

01.0299, Agricultural Mechanization, Other

01.0301, Agricultural Production Operations,
General

01.0302, Animal/Livestock Husbandry and
Production

01.0303, Aquaculture

01.0304, Crop Production

01.0306, Dairy Husbandry and Production

01.0307, Horse Husbandry/Equine Science
and Management

01.0308, Agroecology and Sustainable
Agriculture

01.0309, Viticulture and Enology

01.0399, Agricultural Production Operations,
Other

01.0401, Agricultural and Food Products
Processing

01.0504, Dog/Pet/Animal Grooming

01.0505, Animal Training

01.0507, Equestrian/Equine Studies

01.0508, Taxidermy/Taxidermist

01.0599, Agricultural and Domestic Animal
Services, Other

01.0601, Applied Horticulture/Horticultural
Operations, General

01.0603, Ornamental Horticulture

01.0604, Greenhouse Operations and
Management

01.0605, Landscaping and Groundskeeping

01.0606, Plant Nursery Operations and
Management

01.0607, Turf and Turfgrass Management
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01.0608, Floriculture/Floristry Operations
and Management

01.0699, Applied Horticulture/Horticultural
Business Services, Other

01.0701, International Agriculture

01.0801, Agricultural and Extension
Education Services

01.0802, Agricultural Communication/
Journalism

01.0899, Agricultural Public Services, Other

01.0901, Animal Sciences, General

01.0902, Agricultural Animal Breeding

01.0903, Animal Health

01.0904, Animal Nutrition

01.0905, Dairy Science

01.0906, Livestock Management

01.0907, Poultry Science

01.0999, Animal Sciences, Other

01.1001, Food Science

01.1002, Food Technology and Processing

01.1099, Food Science and Technology,
Other

01.1101, Plant Sciences, General

01.1102, Agronomy and Crop Science

01.1103, Horticultural Science

01.1104, Agricultural and Horticultural Plant
Breeding

01.1105, Plant Protection and Integrated Pest
Management

01.1106, Range Science and Management

01.1199, Plant Sciences, Other

01.1201, Soil Science and Agronomy,
General

01.1202, Soil Chemistry and Physics

01.1203, Soil Microbiology

01.1299, Soil Sciences, Other

01.9999, Agriculture, Agriculture Operations,
and Related Sciences, Other

03.0101, Natural Resources/Conservation,
General

03.0103, Environmental Studies

03.0104, Environmental Science

03.0199, Natural Resources Conservation and
Research, Other

03.0201, Natural Resources Management and
Policy

03.0204, Natural Resources Economics

03.0205, Water, Wetlands, and Marine
Resources Management

03.0206, Land Use Planning and
Management/Development

03.0207, Natural Resources Recreation and
Tourism

03.0208, Natural Resources Law Enforcement
and Protective Services

03.0299, Natural Resources Management and
Policy, Other

03.0301, Fishing and Fisheries Sciences and
Management

03.0501, Forestry, General

03.0502, Forest Sciences and Biology

03.0506, Forest Management/Forest
Resources Management

03.0508, Urban Forestry

03.0509, Wood Science and Wood Products/
Pulp and Paper Technology

03.0510, Forest Resources Production and
Management

03.0511, Forest Technology/Technician

03.0599, Forestry, Other

03.0601, Wildlife and Wildlands Science and
Management

03.9999, Natural Resources and
Conservation, Other

13.1301, Agricultural Teacher Education

14.0301, Agricultural/Biological Engineering
and Bioengineering

19.0501, Foods, Nutrition, and Wellness
Studies, General

19.0504, Human Nutrition

19.0505, Foodservice Systems
Administration/Management

19.0599, Foods, Nutrition, and Related
Services, Other

30.1901, Nutrition Sciences

30.3301, Sustainability Studies

51.0808, Veterinary/Animal Health
Technology/Technician and Veterinary
Assistant

Appendix B to Part 3434—List of
HSACU Institutions, 2011-2012

The institutions listed in this appendix are
granted HSACU certification by the Secretary
and are eligible for HSACU programs for the
period starting October 1, 2011 and ending
September 30, 2012. Institutions are listed
alphabetically under the state of the school’s
location, with the campus indicated where
applicable.

Arizona (3)

Arizona Western College
Phoenix College
Pima Community College

California (22)

Allan Hancock College

Bakersfield College

California State Polytechnic University-
Pomona

California State University-Bakersfield

California State University-Fullerton

California State University-Monterey Bay

California State University-San Bernardino

College of the Desert

El Camino Community College District

Fullerton College

Hartnell College

Merced College

Mt. San Antonio College

Porterville College

Reedley College

San Diego Mesa College

San Joaquin Delta College

Santa Ana College

Southwestern College

University of California-Merced

West Hills Gollege Coalinga

Whittier College

Florida (3)

Florida International University
Miami Dade College
Saint Thomas University

Illinois (2)

City Colleges of Chicago-Harold Washington
College
Triton College

Kansas (1)
Seward County Community College

New Mexico (7)

Central New Mexico Community College

Eastern New Mexico University-Main
Campus

New Mexico Highlands University

New Mexico Institute of Mining and
Technology

Northern New Mexico College

University of New Mexico-Main Campus

Western New Mexico University

New York (3)

CUNY City College
CUNY LaGuardia Community College
Mercy College

Puerto Rico (14)

Bayamon Central University

Institute Tecnologico de Puerto Rico-Manati

Inter American University of Puerto Rico-
Aguadilla

Inter American University of Puerto Rico-
Bayamon

Inter American University of Puerto Rico-
Metro

Inter American University of Puerto Rico-
Ponce

Inter American University of Puerto Rico-San
German

Pontifical Catholic University of Puerto Rico-
Ponce

Universidad Del Turabo

Universidad Metropolitana

University of Puerto Rico-Arecibo

University of Puerto Rico-Medical Sciences
Campus

University of Puerto Rico-Rio Piedras
Campus

University of Puerto Rico-Utuado

Texas (15)

Clarendon College

Lee College

Midland College

Palo Alto College

Sul Ross State University

Texas A&M International University
Texas A&M University-Corpus Christi
Texas A&M University-Kingsville

Texas State Technical College-Harlingen
University of Houston-Clear Lake
University of Texas at Brownsville
University of Texas at El Paso
University of Texas at San Antonio
University of Texas of the Permian Basin
University of the Incarnate Word

Washington (1)
Heritage University
Done in Washington, DG, this 15th day of
March 2012.
Chavonda Jacobs-Young,

Acting Director, National Institute of Food
and Agriculture.

[FR Doc. 2012-10145 Filed 4-26—12; 8:45 am]
BILLING CODE 3410-22-P

SMALL BUSINESS ADMINISTRATION

13 CFR Part 107

RIN 3245-AG32

Small Business Investment
Companies—Early Stage SBICs

AGENCY: U.S. Small Business
Administration.
ACTION: Final rule.

SUMMARY: In this final rule, the U.S.
Small Business Administration (SBA) is
defining a new sub-category of small
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business investment companies (SBICs)
which will focus on making equity
investments in early stage small
businesses. By licensing and providing
SBA leverage to these “Early Stage
SBICs,” SBA seeks to expand
entrepreneurs’ access to capital and
encourage innovation as part of
President Obama’s Start-Up America
Initiative launched on January 31, 2011.
This final rule also sets forth regulations
applicable to Early Stage SBICs with
respect to licensing, capital
requirements, non-SBA borrowing,
examination fees, leverage eligibility,
distributions, and capital impairment.
In addition, the final rule makes certain
technical changes to the SBIC
regulations.

DATES: This rule is effective April 27,
2012.

FOR FURTHER INFORMATION CONTACT:
Carol Fendler, Office of Investment,
(202) 205-7559 or sbic@sba.gov.

SUPPLEMENTARY INFORMATION:
I. Background Information

On January 31, 2011, President
Obama announced the “Start-Up
America Initiative” to encourage
American innovation and job creation
by promoting high-growth
entrepreneurship across the country
with new initiatives to help encourage
private sector investment in job-creating
startups and small firms, accelerate
research, and address barriers to success
for entrepreneurs and small businesses.
The SBIC program will play a key role
in accomplishing these goals by
expanding access to capital for early
stage businesses.

Early stage businesses face difficult
challenges accessing capital,
particularly those without the necessary
assets or cash flow for traditional bank
funding. Although the venture capital
industry provided over $22 billion in
financings to U.S. businesses in
calendar year 2010, this represented
over a 23% decline from 2007. Less than
a third of these financing dollars went
to early stage or start-up businesses. Of
the financings that went to early stage
and start-up, over two-thirds went to
businesses located in three states:
California, Massachusetts, and New
York. (Source: ThomsonOne
VentureXpert) As a result, less than
10% of U.S. venture financing dollars
went to early stage and start-up
businesses not in those three states. SBA
will seek to expand access to capital for
early stage small businesses throughout
the United States by allocating from its
current debenture authorization up to
$200 million per year (up to $1 billion

total over five years) beginning in FY
2012 to Early Stage SBICs.

SBA has not typically provided
leverage in the form of SBA-guaranteed
debentures to SBICs that plan to provide
early stage venture capital financing to
small businesses. The standard
debenture is generally appropriate for
investments in small businesses that
generate sufficient cash flow to pay
interest and/or dividends, so that SBICs
in turn can make semi-annual interest
payments on their debentures.
Investments in early stage companies,
which typically cannot make current
interest or dividend payments, do not fit
naturally with the structure of
debenture leverage.

Furthermore, early stage companies
have inherently higher risk; although
they can offer potentially higher returns
than later stage equity or mezzanine
debt investments, the returns are much
more volatile. Because the debenture
program is required by law to operate at
zero cost, the Early Stage SBIC initiative
contemplates a number of strategies to
mitigate risk and limit the initiative’s
impact on leverage fees, although fee
increases will still be necessary.

On December 9, 2011, SBA published
a proposed rule to define an Early Stage
SBIC and to establish the features of the
Early Stage SBIC initiative. The
proposed rule also included several new
regulatory provisions intended to
reduce the risk that an Early Stage SBIC
would default on its leverage and to
improve SBA’s recovery prospects
should a default occur. The preamble to
the proposed rule also discussed key
aspects of the Early Stage initiative that
are not addressed in the regulations,
including the limits on the aggregate
amount of debenture leverage that will
be made available to Early Stage SBICs,
and SBA’s intention to make leverage
available to Early Stage SBICs in two
forms: (1) A debenture that requires
quarterly interest payments throughout
its term; and (2) a debenture that is
issued at a discount and does not
require interest payments during the
first five years of its term.

SBA received ten sets of comments on
the proposed rule. Some were general
comments on the Early Stage initiative
and others were specific to individual
sections of the proposed regulations.
SBA discusses the comments in the
following sections.

II. General Comments

Need for Initiative. SBA received six
comments that included general
statements of support for the goals of the
Early Stage initiative. These
commenters agreed with SBA’s
assessment that there is a gap in the

availability of capital for early stage
equity investing and that the Early Stage
initiative could help to provide early
stage small businesses with access to
much-needed capital. However, two
commenters suggested that SBA address
the needs of early stage companies
through a new program, separate from
the existing SBIC debenture program, to
avoid the possibility that failures among
higher risk Early Stage SBICs could
jeopardize the ability of the current
debenture program to operate on a
break-even basis. As discussed in the
proposed rule, SBA considered seeking
legislation to authorize a new program
specifically focused on early stage
investing, but ultimately chose to
pursue an initiative through the existing
debenture program because of the
compelling need to begin assisting early
stage small businesses as quickly as
possible.

SBA agrees that the stability of the
existing debenture program must be
maintained, and has designed the Early
Stage initiative with multiple
protections to achieve that goal. These
protections include: (1) Limiting the
total leverage committed to Early Stage
SBICs to a maximum of $200 million
per year over a five year period; (2)
limiting the maximum leverage
available to an individual Early Stage
SBIC to the lesser of $50 million or 100
percent of its Regulatory Capital (as
opposed to the lesser of $150 million or
300 percent of Regulatory Capital for
standard debenture SBICs); and (3)
establishing special distribution rules to
require pro rata repayment of SBA
leverage when an Early Stage SBIC
makes distributions to its investors. The
higher risks of early stage investing have
been accounted for in the program
formulation model which determines
the annual fee needed to keep the
debenture program’s original subsidy
cost at zero, as required by law.

Cost of the Initiative. SBA received
four comments expressing concern
about the increased leverage fees
attributable to the Early Stage initiative.
For SBA leverage commitments issued
in fiscal year 2012, the initiative adds
13.7 basis points to the annual fee. For
fiscal year 2013, the impact of the
initiative on the annual fee will be
slightly lower, 11.5 basis points, based
on updated assumptions. The
commenters felt it was unfair or
inappropriate to impose the additional
costs of the Early Stage initiative on
other users of debenture leverage. They
indicated that the initiative should not
be pursued unless it could break even
on a stand-alone basis. Some
commenters expressed concern not only
about the added cost for fiscal year
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2012, but also about the extent to which
the annual fee might increase in future
years. These commenters noted the large
losses that SBA incurred on
participating securities, a type of SBA
leverage that was offered in the past to
SBICs focused on equity investing,
much of which was early stage; they
also speculated that fees could rise
based on the impact of the statutorily
mandated “energy saving debentures”
that will be available to SBICs making
certain types of energy-related
investments.

SBA understands that managers of a
debenture SBIC may feel that they are
being unfairly required to ‘“‘subsidize”
the higher-risk investment strategy of an
Early Stage SBIC. However, debenture
SBICs already pursue a range of
investment strategies that present
varying degrees of risk to SBA, yet SBA
does not formulate separate fees based
on these differences; rather, the leverage
fees are calculated based on analysis of
the overall SBIC program portfolio.
Although the Early Stage initiative does
result in a small increase in the annual
fee for all new debenture leverage
commitments, the resulting fee of
roughly 80 basis points for fiscal year
2012 is well below the statutory
maximum of 1.38 percent and is also
below the actual fees charged in many
previous years.

SBA notes that the fiscal year 2012
annual fee reflects the impact of both
the Early Stage initiative and the energy
saving debentures. In addition, in
developing the Early Stage initiative,
SBA gave extensive consideration to the
lessons learned from the participating
securities program.

Leverage availability. The proposed
rule stated that SBA would allocate up
to $200 million of debenture leverage
per year to Early Stage SBICs, to a total
of up to $1 billion over a five-year
period. Two commenters noted that an
Early Stage SBIC may need leverage
after its fifth year of operations, because
either a portion of its leverage
commitment expired or it did not obtain
commitments for the full amount of
leverage it was eligible for. The
commenters stated that SBA should
ensure that adequate leverage will be
available for Early Stage SBICs
throughout their partnership terms.

SBA currently intends to issue
commitments for Early Stage debenture
leverage only until the end of fiscal year
2016. However, SBA recognizes that it
is important for Early Stage SBICs to be
able to obtain the leverage for which
they are eligible, and will explore
various options to ensure availability.
These options may include allowing an
Early Stage SBIC to apply for a new

leverage commitment to replace an
expired commitment, provided that
SBA has the budget authority to do so,
or permitting an Early Stage SBIC to
draw the remaining balance of a
leverage commitment prior to its
expiration, even if does not have a
current need for the funds. Because SBA
cannot ensure that any of these options
will be available in the future, Early
Stage SBICs will need to be prepared to
manage their portfolios within the
existing limitations.

Capital Impairment. SBA did not
propose any exceptions to the existing
Capital Impairment regulations for Early
Stage SBICs. However, SBA received
two comments stating that Early Stage
SBICs should receive additional
forbearance because of the kind of
investments they will be making. The
commenters felt that Early Stage SBICs
should benefit from the same types of
exceptions that the regulations provided
for participating securities SBICs, such
as a maximum allowable Capital
Impairment Percentage (CIP) of 85
percent for the five years after a fund’s
first issuance of leverage.

SBA believes that adopting this
suggestion would result in an
unacceptable increase in risk. SBA
incurred losses on a large majority of
participating securities SBICs that
reached an 85 percent CIP, and
especially on those that reached 85
percent sooner rather than later.
However, SBA recognizes that an Early
Stage SBIC is more likely than a regular
debenture SBIC to have some early
losses that, combined with a lack of
current income, may put upward
pressure on the CIP even though the
fund’s overall portfolio ultimately
proves to be sound. SBA has considered
whether there is a low-risk way to offer
Early Stage SBICs more flexibility in
their CIP calculation, and believes that
a change can safely be made in the
treatment of “Class 2” unrealized
appreciation. Class 2 appreciation arises
when an SBIC holds an investment in a
company that subsequently receives a
new round of financing at a higher
price, provided the new round includes
a substantial investment by a
sophisticated, new, non-strategic
investor in an arm’s length transaction.
SBA regulations allow Class 2
appreciation (discounted by 50 percent)
to offset realized losses in the CIP
computation, but in most cases only for
24 months after the new round of
financing takes place.

For Early Stage SBICs, SBA believes
the 24-month limit can be made more
flexible without increasing program
risk. In general, at the end of the initial
24 months, an Early Stage SBIC with

“expiring” Class 2 appreciation will be
able to request an extension based on an
independent third-party valuation of the
investment and any other relevant
information, as determined by SBA. In
addition, in certain instances, based on
the valuation of the investment and
other relevant information, SBA will
permit the Early Stage SBIC to use the
Class 2 appreciation in its CIP
computation without the 50 percent
discount. Full details of these changes
are discussed in the section-by-section
analysis under new § 107.1845.

SBA believes these capital
impairment changes are also responsive
in part to a concern that may be implicit
in two comments received on proposed
§107.1182, under which SBA has the
right to require valuations of an Early
Stage SBIC’s investments. In asking how
SBA plans to use these valuations and
whether SBA will be bound by them,
the comments may reflect a concern that
SBA is more likely to mandate the
write-down of an investment based on
a valuation than it is to allow a write-
up. While SBA is not adopting a general
policy of allowing Early Stage SBICs to
write up investments based on
independent valuations, this final rule
does provide Early Stage SBICs with a
degree of assurance that they will
continue to receive credit for their Class
2 Appreciation when it is supported by
an acceptable third party valuation.

III. Section by Section Analysis

A. Early Stage Initiative Provisions

Section 107.50—Definitions. To
implement the Early Stage initiative,
SBA proposed to add the defined term
“Early Stage SBIC” and revise the
existing defined term “Payment Date”.

Early Stage SBIC

SBA received three sets of comments
suggesting various changes to the
proposed definition. SBA particularly
sought input from the public on
whether 50 percent was appropriate as
the required minimum level of early
stage investments, and all comments
received on the definition focused on
this issue. One commenter suggested
that an Early Stage SBIC should be
required to invest at least 75 percent of
its total financing dollars in small
businesses classified as “early stage” at
the time of the SBIC’s initial investment.
The commenter felt that later stage
investments would not support the
intent of the initiative and could distract
SBIC managers from focusing on their
early stage investments. The commenter
also viewed early stage investing as a
specialized skill. In contrast, two other
commenters suggested a change in the
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definition to require at least 25 percent
of all financing dollars to be invested in
later stage investments structured to
produce current income. They thought
this change would reduce risk and
might eliminate the need for the interest
reserve required under § 107.1181,
which would increase an Early Stage
SBIC’s total funds available for
investment.

SBA has not adopted either of these
comments because it believes the
commenters’ contrasting points of view
illustrate the benefits of maintaining the
flexibility that the proposed definition
provided. SBA expects that some
management teams will focus
exclusively on early stage companies,
while others will opt for a mixed
portfolio. Applicants may propose to
manage risk in a number of different
ways, including making some later-stage
investments, taking less than one tier of
leverage, or using leverage primarily for
follow-on investments in portfolio
companies that are performing well.
SBA believes that fund managers are in
the best position to develop an
investment strategy based on their own
skills, experience and analysis of market
opportunities.

The only other comment received on
the Early Stage definition was a
suggested clarification. Two
commenters thought it would be helpful
for the definition to refer specifically to
§107.1810(f)(11), which specifies the
time frame within which an Early Stage
SBIC must satisfy the early stage
investment requirement. SBA agrees
and has added a cross-reference to the
cited section.

The other key points of the definition
were that: (1) An Early Stage SBIC must
be organized as a limited partnership;
and (2) a small business would be
considered “‘early stage” if it has not yet
achieved positive cash flow from
operations in any full fiscal year. SBA
received no comments on these aspects
of the definition and is finalizing them
without change.

Payment Date

SBA proposed special distribution
rules in § 107.1180 which would require
Early Stage SBICs to make mandatory
prepayments of outstanding debentures
at the same time they make distributions
to their private limited partners. The
proposed revision of the “Payment
Date” definition in § 107.50 designated
March 1, June 1, September 1, and
December 1 of each year as the dates on
which debenture prepayments could be
made and required interest payments
would be due.

SBA received two comments
suggesting a requirement for semi-

annual interest payments (the same as
for standard debentures), while
preserving the option for an Early Stage
SBIC to prepay debentures and make
interest payments on a quarterly basis.
The commenters reasoned that this
added flexibility would be a better fit
with the type of investing that Early
Stage SBICs will do.

SBA proposed the quarterly Payment
Date structure expressly to provide
Early Stage SBICs with more frequent
distribution opportunities than standard
debentures afford. SBA believes that a
hybrid structure with both required and
optional interest payments would result
in excessive administrative burden for
SBICs, SBA, and debenture purchasers.
Accordingly, SBA is finalizing the
Payment Date definition as proposed.

Section 107.210—Minimum capital
requirements for Licensees. Proposed
§107.210(a)(3) required an Early Stage
SBIC to have at least $20 million of
Regulatory Capital (consisting of paid-in
capital contributions from private
investors plus binding capital
commitments from Institutional
Investors, as defined in existing
§107.50). In comparison, the minimum
Regulatory Capital is $5 million for
other debenture SBICs and $10 million
for participating securities SBICs.

Two commenters noted that SBA will
consider geographic diversity as one
factor in evaluating applicants for an
Early Stage SBIC license. Based on the
presumption that a fund investing in
underserved areas might be able to
operate effectively with less than $20
million of capital, they suggested
language that would allow SBA to
license an Early Stage SBIC with
Regulatory Capital as low as $10
million, provided SBA is satisfied that
the fund would be economically viable.

In the proposed rule, SBA specifically
requested public input on the $20
million private capital minimum. The
very limited response to this request
suggests that the proposed minimum
capital requirement was acceptable to
most readers. Although SBA recognizes
that operating costs differ across
geographic locations, SBA’s experience
in the regular debenture program has
not shown a strong connection between
the geographic areas in which an SBIC
plans to invest and the amount of
capital it raises. In light of historical
data showing that SBA has experienced
higher loss rates on smaller SBICs, with
performance statistics improving as
private capital approaches $20 million,
SBA does not see a compelling reason
to reduce the minimum capital
requirement and is finalizing § 107.210
as proposed.

Section 107.300—License application
form and fee. Three commenters
addressed this section. One commenter
expressed concern that small businesses
seeking financing from an Early Stage
SBIC might be required to pay a $25,000
fee. That is not the case; the $25,000 fee
would be paid by applicants for an Early
Stage SBIC license. The other two
commenters each submitted two
identical comments. First, they
requested clarification that SBA would
refund the licensing fee if it did not
accept an application for processing.
The proposed rule characterized the
licensing fee as “‘non-refundable”’;
however, if SBA received an application
that could not be accepted for
processing, and the applicant did not
correct the deficiencies, SBA would
return the licensing fee along with the
application itself. In SBA’s experience,
this situation has rarely if ever occurred
and does not need to be specifically
addressed in the regulation. Consistent
with current practice, SBA will not
refund the fee for an application that is
denied, withdrawn, or otherwise
dismissed after being accepted for
processing.

The commenters also urged SBA to
cease adding $10,000 to the application
fee because an applicant is organized as
a partnership. The intent of this
comment is unclear. For many years,
§107.300 has included an additional
$5,000 charge for partnerships, and the
proposed rule did not change that
provision. SBA imposed this additional
cost because of the more extensive
document review that a partnership
application requires. It is possible that
the commenters intended to address the
$10,000 difference in the licensing fee
for an Early Stage SBIC applicant versus
a regular debenture applicant ($25,000
versus $15,000, assuming both are
organized as partnerships). SBA
believes the difference is justified by
processing differences between the two
types of applications, including
compressed processing times for Early
Stage applications which will require
SBA to supplement its licensing staff
with outside consultants. Therefore, the
proposed section has been finalized
without change.

Section 107.305—Evaluation of
license applicants. In the proposed rule,
SBA specifically requested input from
the public on the factors used by SBA
to evaluate applicants to the SBIC
program, including applicants for an
Early Stage SBIC license. These factors
were grouped in four broad categories:
Management qualifications,
performance of managers’ prior
investments, the applicant’s proposed
investment strategy, and the applicant’s
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proposed organizational structure and
fund economics. Only two commenters
addressed this section, submitting
nearly identical comments. SBA is
finalizing the proposed section without
change, for the reasons discussed in the
following paragraphs.

Proposed § 107.305(a) included
experience in “implementing best
practices for investment firms’’ as one
aspect of management qualifications
that SBA would evaluate. The two
commenters described this criterion as
an amorphous standard on which there
is no consensus, and suggested deleting
it. SBA disagrees. SBA believes that
many best practices are widely
acknowledged and disseminated by
organizations such as the Institutional
Limited Partners Association, the
National Venture Capital Association,
and the Private Equity Industry
Guidelines Group.

Proposed § 107.305(b) included ““the
contribution of prior investments to the
growth of portfolio company revenues
and number of employees” as one of the
factors SBA would consider in
evaluating the performance of fund
managers’ prior investments. The two
commenters suggested eliminating
employment growth as a criterion
because investment funds do not
usually track this information. SBA
understands that not all fund managers
will have employment data for the
companies in which they previously
invested, and will not disqualify an
applicant that does not have these data.
However, job growth is a critical part of
the SBIC program’s mission and SBA
believes it should be considered. In fact,
the current SBIC license application
(which Early Stage SBIC will also use)
already requests information on the
growth of portfolio company employees
and revenues, and most applicants have
been able to provide it.

Proposed § 107.305(c) included
compliance with SBA regulations as a
factor in SBA’s evaluation of an
applicant’s investment strategy;
proposed § 107.305(d) similarly
included regulatory compliance with
respect to an applicant’s organizational
structure and fund economics. The two
commenters felt that compliance was
relevant only to applicants that have
previously managed an SBIC. However,
the provisions relate not to an
applicant’s prior funds, but to the
likelihood of compliance of the strategy
and structure of the proposed new SBIC.
Therefore, these provisions pertain to all
applicants.

Section 107.310—When and how to
apply for licensing as an Early Stage
SBIC. Under proposed § 107.310, SBA
would not license two Early Stage SBICs

under common control if both would
have SBA leverage or leverage
commitments outstanding at the same
time. SBA received one comment stating
that Early Stage SBIC managers should
be able to access leverage across
multiple funds at the same time, as this
modification would strengthen the
community of investment firms and
individuals that finance early stage
companies. SBA has not adopted this
comment because portfolio
diversification is particularly important
with only a five year licensing period
for the Early Stage initiative and a
limited total leverage allocation.

The proposed section also provided
that SBA would accept Early Stage SBIC
applications only during specified
periods, which would be announced by
Federal Register notice. One commenter
thought, depending on the number of
applications received, that SBA might
turn down applicants even though they
meet the qualification standards for
licensing. The commenter suggested
that any qualified applicant that is not
given a green light to apply for an Early
Stage SBIC license should receive a
green light to apply for a regular
debenture SBIC license. An Early Stage
SBIC applicant that does not meet the
licensing qualification standards is not
prohibited from separately pursuing a
regular debenture SBIC license.

Section 107.320—Evaluation of Early
Stage SBICs. Proposed § 107.320 stated
that SBA would evaluate Early State
SBIC applicants using the same set of
factors applicable to SBIC applicants in
general, as set forth in proposed
§107.305. In addition, proposed
§107.320(a) and (b) added two selection
criteria specific to Early Stage SBICs,
giving SBA the right to consider: (1)
Diversification of Early Stage SBICs
with respect to “vintage year” (the year
in which an investment fund draws its
initial capital from investors), and (2)
diversification of Early Stage SBICs with
respect to geographic location. SBA
received no comments specific to this
section and is finalizing it without
change.

Section 107.565—Restrictions on
third-party debt of Early Stage SBICs.
Proposed § 107.565 required an Early
Stage SBIC to obtain SBA approval to
have, incur or refinance any third-party
debt, whether secured or unsecured.
The proposed rule made an exception
for “‘accounts payable from routine
business operations”. Two commenters
were concerned that “‘routine business
operations” could be interpreted too
narrowly; one asked whether it would
include certain legal expenses or
specialized audit work performed as
part of an Early Stage SBIC’s due

diligence on a potential investment.
SBA considers the ordinary expenses of
operating an SBIC to come within this
exception and other extraordinary
expenses would require SBA’s prior
approval. SBA is finalizing § 107.565 as
proposed.

Section 107.585—Voluntary decrease
in Licensee’s Regulatory Capital. The
proposed rule required any reduction of
Regulatory Capital under § 107.585 by
an Early Stage SBIC to be approved by
SBA in writing. SBA received two
comments suggesting that an Early Stage
SBIC that has repaid all of its leverage
should be exempt from this prior
approval requirement. The requested
exemption is available under existing
§107.1000(b), which applies to all
SBICs (including Early Stage SBICs)
with no outstanding leverage.

Section 107.692—Examination fees.
SBA received two comments addressing
this section. Both suggested that
partnership SBICs should not be
charged an additional $10,000
examination fee; however, neither the
existing regulations nor the proposed
rule included such a fee. The proposed
amendments to §107.692, which SBA is
finalizing without change, require an
Early Stage SBIC to pay an examination
fee that is 10 percent higher than the
base fee until all debenture leverage has
been repaid and no further leverage will
be issued. The existing regulation also
includes a 5 percent addition to the base
fee for partnerships. The maximum base
fee is $14,000, so the 5 percent and 10
percent premiums combined cannot
exceed $2,100. SBA charges more for
partnerships based on the
documentation that must be reviewed;
for Early Stage SBICs, SBA expects that
the value of unrealized investments will
require more review than is needed for
other debenture SBICs.

Section 107.1120—General eligibility
requirements for Leverage. Proposed
paragraph (k) of this section provided
for a new certification by Early Stage
SBICs seeking an SBA leverage
commitment or draw. The Early Stage
SBIC would be required to certify that
it will provide at least 50 percent of the
aggregate dollar amount of its financings
to “early stage” companies, in
accordance with the Early Stage SBIC
definition in § 107.50. The proposed
certification was not specific as to when
the early stage investment requirement
would be met, and two commenters
suggested that the clarity of the
provision would be improved by adding
a cross-reference to the timing
requirements in § 107.1810(f)(11). SBA
agrees and has revised the final rule
accordingly.
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Section 107.1150—Maximum amount
of leverage for a section 301(c) licensee.
In this section, SBA proposed special
limits on the maximum amount of
leverage that will be available to an
Early Stage SBIC. Among other
limitations, the maximum leverage that
an Early Stage SBIC could have
outstanding at any time would be
limited to 100 percent of its paid-in
private capital (‘“‘Leverageable Capital”)
or $50 million, whichever is less. SBA
received two comments suggesting that
Early Stage SBICs should be able to
obtain additional leverage if they invest
in low income geographic areas. This
benefit is available to other SBICs under
existing § 107.1150(c). SBA has not
adopted this comment based on its
concern that increasing the leverage for
which an Early Stage SBIC is eligible
would result in increased risk and could
ultimately increase the leverage fees that
all debenture SBICs must pay.

Section 107.1180—Required
distributions to SBA by Early Stage
SBICs. In this section, SBA proposed to
add distribution requirements that
would apply only to Early Stage SBICs.
To reduce the risk of the Early Stage
initiative, the proposed rule required an
Early Stage SBIC to make a distribution
to SBA whenever it made a distribution
to its investors. Distributions could be
made on any quarterly Payment Date
(March 1, June 1, September 1, or
December 1). SBA would apply any
such distribution to the repayment of
the SBIC’s outstanding debentures. The
Early Stage SBIC would have to be
current on its debenture interest and
fees before making a distribution. SBA
received two comments pointing out a
possible conflict in the proposed
regulatory language. They noted that
proposed § 107.1180 used the existing
defined term “Distribution”, which
includes ‘““any transfer of cash or non-
cash assets to SBA, its agent or Trustee”.
Thus, the definition could be presumed
to include payments of interest and fees
to SBA, which therefore would be
subject to the various restrictions on
Distributions in the proposed rule. To
avoid any confusion, SBA has revised
§107.1180(a) to clarify that Early Stage
SBIC with outstanding leverage may pay
interest, annual fees, and maturing
debenture principal pursuant to the
terms of its debentures, and that these
payments are not subject to the
“Distribution” requirements in
§107.1180.

SBA also received two comments on
the provision in proposed § 107.1180(b)
that allowed debentures issued by Early
Stage SBICs to be prepaid in whole but
not in part. The commenters asked how
SBA would handle a distribution if the

amount received was not sufficient to
pay off a debenture in full. SBA has
experience with this issue through the
participating securities program, which
includes many SBICs that have also
issued debentures. These SBICs have
pre-planned their distributions so that
the amount payable to SBA will be the
amount needed to pay off one or more
debentures in full. SBICs have the
flexibility to issue debentures in fairly
small increments, and most do so; as a
result, it should not be difficult to
arrange a distribution so that debenture
prepayments work out properly.

Proposed § 107.1180(d) stated that
SBA'’s share of a distribution would
depend on the Early Stage SBIC’s
“highest ratio” of outstanding leverage
to Leverageable Capital, and its Capital
Impairment Percentage (CIP), as
determined under existing § 107.1840.
At a CIP of less than 50 percent,
distributions would be allocated pro
rata (based on the “highest ratio”)
between SBA (up to the amount of the
outstanding debenture leverage) and the
Early Stage SBIC’s investors. However,
if the CIP reached 50 percent or more,
SBA would receive 100 percent of any
distribution until all outstanding
debentures have been repaid. If the
Early Stage SBIC reduced its CIP below
50 percent, it could resume
distributions to its investors.

SBA received one comment on these
distribution priority provisions. The
commenter stated that for Early Stage
SBICs that maintain a low ratio of
leverage to Leverageable Capital (for
example, funds that raise $2 or $3 of
private capital for every $1 of leverage),
SBA should not take all distributions
when the CIP reaches 50 percent
because the SBA leverage would still be
fully protected. The commenter
proposed a variable formula to
determine the CIP at which SBA would
be entitled to priority in distributions,
suggesting that this change would make
the Early Stage initiative more attractive
to potential investors. SBA believes that
a variable threshold introduces too
much complexity, but also agrees that
an Early Stage SBIC that takes
substantially less than one tier of
leverage does represent a lower risk to
SBA and should receive the benefit of
more favorable distribution rules.
Accordingly, SBA is revising
§107.1180(d) so that SBA will be
entitled to 100 percent of distributions
only if the CIP is 50 percent or greater
and the Early Stage SBIC’s highest
leverage ratio is greater than 0.5. In
other words, an Early Stage SBIC that
uses at least $2 of private capital for
every $1 of leverage will be permitted to
continue making pro rata distributions

to SBA and its private investors even if
its CIP reaches or exceeds 50 percent, as
long as it does not have a condition of
capital impairment under § 107.1830.

Section 107.1181—Interest reserve
requirements for Early Stage SBICs. Two
commenters addressed this section,
which required an Early Stage SBIC to
maintain funds in reserve to cover
interest and Charges on each of its
outstanding debentures over the first
five years of its term.

The proposed rule provided an
exception to the interest reserve
requirement for leverage in the form of
a discounted debenture, which will not
require cash interest payments during
the first five years of its term. Instead,
the proceeds received by the Early Stage
SBIC when the debenture is issued will
be discounted; over the first five years
following issuance, the carrying value of
the debenture will accrete until it
reaches face value, and semi-annual
interest payments will be required
beginning in year six.

For standard debentures, the
proposed rule required a reserve
sufficient to pay interest and Charges for
the first 21 Payment Dates following
issuance of a debenture, and both
commenters thought the correct period
should be 20 Payment Dates, to
correspond to a five year period.
However, SBA notes that the first of the
21 Payment Dates will come at the end
of a “stub period” that is less than a full
quarter. The proposed rule correctly
provided for the stub period followed by
20 quarters.

Both commenters suggested that SBA
should consider permitting Early Stage
SBICs to issue discounted debentures as
an alternative to the reserve
requirements. SBA clearly stated its
intention to do so in the preamble to the
proposed rule. In the proposed and final
rules, § 107.1181(a) states that the
reserve requirement applies only to
debentures that require periodic interest
payments to SBA during the first five
years of their term.

Finally, both commenters
recommended that the regulation state
explicitly that the required reserve on a
debenture will be reduced each time the
issuing Early Stage SBIC makes an
interest payment. SBA believes this
point is implicit in the regulation (it was
also made explicitly in the preamble to
the proposed rule), but has added it to
the final rule for avoidance of doubt.

Section 107.1182—Valuation
requirements for Early Stage SBICs
based on Capital Impairment
Percentage. This section would require
an Early Stage SBIC to notify SBA in
writing if it has a Capital Impairment
Percentage of at least 50 percent, even
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if its maximum allowable CIP is higher.
When SBA receives this notification, or
makes its own determination that the
CIP is at least 50 percent, SBA would
have the right to require the Early Stage
SBIC to engage a third party valuation
expert, acceptable to SBA, to perform
valuations of some or all of the
licensee’s investments, as determined
by SBA. Two commenters asked how
SBA plans to use the valuations, and
whether Early Stage SBICs will be able
to contest them. SBA has not adopted
standard procedures for acting upon
third-party valuations, in part because
valuations are often provided in ranges
and have varying degrees of uncertainty
associated with them. SBA will use the
valuations as additional data points to
assess the Early Stage SBIC’s financial
condition and the repayment prospects
of outstanding SBA leverage, as it
currently does with valuations for other
debenture SBICs. SBICs always have the
right to provide additional information
if they disagree with a valuation.

Section 107.1810—Events of default
and SBA’s remedies for Licensee’s
noncompliance with terms of
Debentures. SBA proposed four changes
in this section that would apply only to
Early Stage SBICs. SBA received no
specific comments on this section and is
finalizing it as proposed. The change is
a revision of § 107.1810(f)(2), which
provides that an improper distribution
made by an SBIC is an event of default.
In the final rule, § 107.1810(f)(2)(iv)
adds distributions by Early Stage SBICs,
as permitted under proposed
§107.1180, to the list of specific
distributions that would not be
considered improper distributions.

Second, under § 107.1810(f)(11), it is
an event of default if an Early Stage
SBIC fails to meet the requirement to
invest at least 50 percent of its financing
dollars in early stage companies, as
defined under the proposed Early Stage
SBIC definition in § 107.50. This
provision would require an Early Stage
SBIC to meet the 50 percent requirement
as soon as the total dollars invested to
date are equal to or greater than
Regulatory Capital. Third, under
proposed new § 107.1810(f)(12), it
would be an event of default if an Early
Stage SBIC fails to maintain the interest
reserve required under proposed
§107.1181, as discussed earlier in this
preamble.

The conditions in proposed
§107.1810(f)(11) and (f)(12) would both
be in the category of events of default
with opportunity to cure. If the Early
Stage SBIC fails to cure to SBA’s
satisfaction, SBA could invoke the
remedies in existing § 107.1810(g),
which include the right to declare

outstanding debenture leverage
immediately due and payable.

Finally, § 107.1810(j) provides SBA
with additional remedies to help
maximize recoveries from Early Stage
SBICs that have been transferred to a
liquidation status. Under this section, if
SBA must honor its guarantee and pay
the interest and principal of an Early
Stage SBIC’s debentures, upon such
payment SBA has the right to prohibit
the SBIC from making additional
investments without SBA approval
(except for any investments the SBIC
had already legally committed itself to
make); to prohibit Distributions by the
SBIC to any party other than SBA until
all leverage and other amounts due to
SBA have been repaid; to require all the
SBIC’s investor commitments to be
funded at the earliest time(s) permitted
under the SBIC’s limited partnership
agreement and other applicable
documents; to review and re-determine
the SBIC’s approved Management
Expenses (as defined in existing
§107.520); and to the appointment of
SBA or its designee as receiver for the
SBIC. The receivership would be for the
purpose of continuing the SBIC’s
operations; the appointment of a
liquidating receiver is governed by
existing provisions of the Small
Business Investment Act and is not
affected by this rule.

Section 107.1830—Licensee’s Capital
Impairment—definitions and general
requirements. As discussed in the
preamble to the proposed rule, SBA did
not propose to change the maximum
permitted Capital Impairment
Percentages set forth in § 107.1830.
Under the existing regulation, the
maximum allowable CIP for a debenture
SBIC with one tier of leverage or less is
70 percent. SBA received one comment
suggesting that the maximum allowable
CIP should be raised to 80 percent for
an Early Stage SBIC with a highest
leverage ratio of 0.4 or less. SBA agrees
that a lower leverage ratio corresponds
to lower credit risk, but has declined to
adopt this suggestion, primarily because
the CIP formula already allows a fund
with a low leverage ratio to incur
substantially higher dollar losses than a
more highly leveraged fund of the same
size before becoming impaired. For
example, an Early Stage SBIC with $30
million of private capital and $30
million of leverage (i.e., a leverage ratio
of 1.0) would be impaired (based on a
CIP of 70 percent) if it incurred total net
losses of $21 million. In contrast, an
Early Stage SBIC with $40 million of
private capital and $20 million of
leverage (i.e., a leverage ratio of 0.5),
and the same $21 million of losses,

would have a CIP of only 52.5 percent
and would not be impaired.

Section 107.1840—Computation of
Licensee’s Capital Impairment
Percentage. SBA did not propose any
changes to this section, but is making
one change in this final rule in response
to comments regarding the need for
more flexible capital impairment
regulations for Early Stage SBICs. As
discussed under “General Comments”
in section II of this preamble, SBA is
adding an exception for Early Stage
SBICs that affects the way Class 2
appreciation is accounted for in the
computation of the Capital Impairment
Percentage. In § 107.1840(d)(3)(iii) and
(d)(4), the final rule provides for the
exception and refers the user to new
§107.1845 for the applicable
information.

Section 107.1845—Computation of
Capital Impairment Percentage for Early
Stage SBICs. This new section provides
the specific details of a change in the
treatment of Class 2 appreciation for
Early Stage SBICs. This section
represents an exception, for Early Stage
SBICs only, to certain provisions of
existing § 107.1840(d). Under
§107.1840(d)(3), appreciation qualifies
as Class 2 only if it is based on a
financing that occurred within 24
months of the date when the SBIC is
computing its CIP, or if the financed
small business meets a test for positive
net operating cash flow. Under
§107.1840(d)(4), an SBIC can use 50
percent of its Class 2 appreciation in the
calculation of its ““adjusted unrealized
gain”, which in turn is the amount that
the SBIC can use to offset realized losses
in the CIP computation.

Under § 107.1845, at the end of the
initial 24 months, an Early Stage SBIC
with “expiring” Class 2 appreciation
will be able to request an extension. In
considering this request, SBA may
obtain its own valuation of the
investments or require the Early Stage
SBIC to obtain a valuation performed by
an independent third party acceptable
to SBA. SBA may also consider any
other information that it deems relevant.
If supported by the valuation and other
information, SBA may grant an
extension allowing the Early Stage SBIC
to use all or part of the orginal Class 2
appreciation for up to an additional 24
months; reasons for granting a shorter or
no extension might include a high
degree of uncertainty associated with
the valuation or the expectation that
events occurring within a shorter period
will further clarify or determine a
company’s value. At the end of any
extension period, the Early Stage SBIC
could request a further extension,
repeating the original steps. SBA may
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reconsider its approval of an extension
at any time based on new information
that may affect the value of an
investment.

At the time of any extension request,
an Early Stage SBIC will also be able to
request an exception to the requirement
to discount Class 2 appreciation by 50
percent in the “adjusted unrealized
gain” calculation. SBA may grant this
exception based on its consideration of
relevant information, including its
determination that the appreciation on
the Early Stage SBIC’s investment, based
on its current fair value, is at least two
times the original Class 2 appreciation.
If the exception is granted, the Early
Stage SBIC will be able to use the
original Class 2 appreciation in its CIP
computation without the 50 percent
discount, for the duration of the
extension period.

B. Technical Changes to Regulations

Section 107.130—Requirement for
qualified management. SBA proposed
one clarification in this section, which
has been finalized without change. The
revision makes clear that a licensed
SBIC (including an Early Stage SBIC)
must have qualified management not
only when applying for a license, but as
long as it holds the license.

Section 107.1130—Leverage fees and
additional charges payable by Licensee.
This section, which SBA is finalizing as
proposed, includes two changes to bring
the regulation into conformity with
statutory requirements for determining
the annual Charge to be paid by SBICs
on their outstanding SBA leverage.

IV. Justification for Immediate Effective
Date

The Administrative Procedure Act
(APA), 5 U.S.C. 553(d)(3), requires that
“publication or service of a substantive
rule shall be made not less than 30 days
before its effective date, except * * * as
otherwise provided by the agency for
good cause found and published with
the rule.”

The purpose of this provision is to
provide interested and affected
members of the public sufficient time to
adjust their behavior before the rule
takes effect. In the case of this
rulemaking, however, there should be
no need for any member of the public,
including any SBIC, to make any
changes in order to prepare for the rule
taking effect. This rule implements
changes to the SBIC program to
stimulate private sector investment in
early stage companies, which are
expected to contribute to the important
goals of creating jobs and fostering
innovation. Any further delay in making
leverage available to Early Stage SBICs

will only hold back the potential
benefits of investment in early stage
small businesses. SBA therefore finds
that there is good cause for making this
rule effective immediately instead of
observing the 30-day period between
publication and effective date.

Compliance With Executive Orders
12866, 12988 and 13132, the Paperwork
Reduction Act (44 U.S.C. Ch. 35) and
the Regulatory Flexibility Act (5 U.S.C.
601-612)

Executive Order 12866

The Office of Management and Budget
has determined that this rule is a
“significant” regulatory action under
Executive Order 12866. In the proposed
rule, SBA set forth its initial regulatory
impact analysis, which addressed the
following: (1) Necessity of the
regulation; (2) alternative approaches to
the proposed rule; and (3) the potential
benefits and costs of the regulation. SBA
received comments which addressed
both alternative approaches to and
potential costs of the regulation. Those
comments are discussed in the final
Regulatory Impact Analysis set forth
below:

1. Necessity of Regulation

The Small Business Investment Act of
1958 identifies the SBIC program’s
mission as follows: “to stimulate and
supplement the flow of private equity
capital and long-term loan funds which
small business concerns need for the
sound financing of their business
operations and for their growth,
expansion, and modernization, and
which are not available in adequate
supply * * *” Based on venture capital
industry data (ThomsonOne
VentureXpert), SBA believes that early
stage businesses lack access to needed
financing capital. Although the venture
industry provided over $22 billion in
financings to U.S. businesses in
calendar year 2010, this represented
over a 23% decline from 2007. Less than
a third of these financing dollars went
to early stage or start-up businesses.
Given the decline in venture capital
financings over the past 3 years, SBA
seeks to expand access to early stage
businesses by implementing an
initiative to provide up to $1 billion in
debenture leverage over five years
(beginning in FY 2012) to a limited
number of SBICs focused on early stage
investments.

If SBA debenture leverage is to be
used to finance early stage small
businesses, the high risk associated with
such investments indicates the need for
more protections than those provided by
the standard SBIC debenture and

current regulations to mitigate risk and
cost to the taxpayer. This final rule
includes a number of regulatory changes
to manage the risks associated with an
early stage portfolio, including: (1)
Limiting leverage for an individual
Early Stage SBIC to 100 percent of
Regulatory Capital or $50 million,
whichever is less; (2) establishing
special distribution rules to require
repayment of leverage whenever an
Early Stage SBIC makes distributions to
its investors; and (3) implementing risk
monitoring actions appropriate to SBA’s
leverage guarantor/creditor status. Even
with these actions, in order to maintain
an initial subsidy rate of zero for the
debenture program while limiting the
increase in leverage fees, SBA can only
issue leverage to Early Stage SBICs as a
very small percentage of its portfolio.

2. Alternative Approaches to Regulation

SBA considered several alternatives to
these regulations. The first alternative
was for SBA not to pursue the Early
Stage initiative and continue with its
current credit policy of not providing
debenture leverage to SBICs that focus
on early stage equity investing. SBA
rejected this alternative because of the
critical need for early-stage funding,
particularly in the $1 to $5 million
range that fits well with SBA’s small
business size standards.

SBA also considered seeking
legislation for a new program
specifically focused on investing in
early stage small businesses. Although
such an alternative could have provided
an opportunity to introduce useful risk-
management provisions, such as SBA
profit sharing, SBA chose not to pursue
this alternative because of the
compelling need to begin assisting early
stage small businesses as quickly as
possible. A third alternative was for
SBA to modify its credit policies to
license and approve leverage to
qualified early stage focused SBICs
without changes in program regulations
or in the terms of debenture leverage.
SBA believes that doing so would not be
financially responsible and would
present an excessively high risk of
losses to the taxpayer. Ultimately, SBA
decided that it could responsibly license
a limited number of early stage SBICs
after implementing appropriate
regulatory changes to manage the
associated risk.

In proposing the definition for an
Early Stage SBIC, SBA considered both
the type of investment that should
qualify as “early stage’” and whether an
Early Stage SBIC’s portfolio should be
limited to early stage investments
exclusively. Many small businesses in
the earliest stages of product
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development (““seed stage” companies)
could benefit from access to additional
capital. However, SBA chose not to
limit the Early Stage initiative to seed
stage investments because of their high
risk and the long holding periods they
typically require. Although Early Stage
SBICs would not be prohibited from
investing in seed stage companies, to
use SBA debenture leverage
successfully they will likely need to
start generating cash returns on
investments within 4 to 6 years after
licensing. This timing concern is also
why the proposed definition required
only 50 percent of an Early Stage SBIC’s
portfolio to be in early stage
investments. SBA received one
comment suggesting that Early Stage
SBICs should be required to invest at
least 75% of their investment dollars in
early stage small businesses. However,
two other commenters believed not only
that the 50% requirement was
sufficient, but that SBA should also
consider requiring an Early Stage SBIC
to invest at least 25% of its total
financing dollars in current pay
investments in later stage businesses.
The commenters felt this would
decrease the risks of Early Stage SBICs,
thereby lowering the costs, and could
perhaps offset the need for an interest
reserve. SBA believes these varying
points of view illustrate that fund
managers are in the best position to
identify the portfolio mix that would be
best suited to their skills and
experience, and has finalized the Early
Stage SBIC definition as proposed.

In determining the maximum amount
of leverage for which an Early Stage
SBIC would be eligible, SBA decided
that a one-to-one match between
leverage and private capital (one “tier”
of leverage) would provide the best
balance between program cost and
attractiveness to fund managers and
investors. A second tier of leverage
would result in a much higher projected
loss rate, and a correspondingly greater
increase in annual leverage fees for all
debenture SBICs receiving new leverage
commitments. SBA also considered a
model in which SBA would have
provided only half a tier of leverage.
This lower ratio of leverage to private
capital would have a much lower
impact on leverage fees but would be
unlikely to attract some high quality
fund managers and investors.

SBA also considered various dollar
limits on the maximum leverage
available to an Early Stage SBIC, in
order to avoid an excessive
concentration of risk in a small number
of funds. A low dollar limit could allow
more funds to be licensed, but could be
unattractive to stronger applicants with

the ability to raise and deploy larger
amounts of capital. SBA believes the
proposed limit of $50 million is
sufficient to attract high quality
applicants. SBA also believes that $50
million of leverage, in combination with
at least $50 million of private capital, is
more than adequate to support a
primarily early stage portfolio, with
most financings expected to be in the $1
to $5 million range.

3. Potential Benefits and Costs

SBA anticipates that this rule will
provide significant benefit to early stage
small businesses seeking investments by
Early Stage SBICs. In estimating the
impact, SBA considered that $1 billion
in anticipated leverage will be matched
by a minimum of $1 billion in private
capital over the next 5 years, beginning
in FY 2012. SBA expects that Early
Stage SBICs will invest over a 5 to 7
year period after licensing. Allowing for
payment of management expenses and
interest, SBA estimates that the $1
billion in leverage guaranteed by the
Early Stage initiative will result in
approximately $125 million annually in
financings to small businesses over an 8
to 10 year period.

As stated in the proposed rule, Early
Stage debentures will impose additional
cost in the form of increased annual fees
on all debenture SBICs seeking new
leverage commitments. The estimated
cost has been incorporated into the
program formulation model which
determines the annual fee needed to
keep the debenture program’s original
subsidy cost at zero, as required by law.
For FY 2012, SBA has budgeted $150
million in leverage commitments to
Early Stage SBICs, within the
anticipated appropriated SBIC
Debenture loan levels, representing
approximately 7 percent of total
expected debenture commitments. This
7 percent allocation would increase the
annual fee on all new debenture
commitments by approximately 13.7
basis points. For FY 2013, SBA has
budgeted $200 million in leverage
commitments to Early Stage SBICs,
representing approximately 8.3 percent
of all new expected debenture
commitments. This 8.3 percent
allocation would increase the annual fee
on all new debenture commitments by
approximately 11.5 basis points using
updated model assumptions. The fee
increases reflect the additional risk
associated with the early stage equity
investments contemplated by the Early
Stage initiative. Early stage investing is
higher-risk than the typical SBIC
portfolio, and would have required fees
in excess of statutory caps if operated on
a stand-alone basis. To align fees and

costs to the taxpayers with the overall
policy goals, the Early Stage initiative
incorporates terms designed to mitigate
risk, and is limited to no more than
$200 million per fiscal year to keep the
annual fees at reasonable levels. The
cost is expected to vary each year based
on the factors and assumptions used to
develop the annual fee, including the
total amount of debenture leverage
commitments estimated, the amount
committed to Early Stage SBICs, and
interest rates.

Executive Order 12988

This action meets applicable
standards set forth in section 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or presumptive effect.

Executive Order 13563

A description of the need for this
regulatory action and benefits and costs
associated with this action is included
above in the Regulatory Impact Analysis
under Executive Order 12866.

In connection with the launch of the
President’s ““Start-Up America
Initiative”’, SBA announced its
commitment to making financing
available to early stage small businesses
through the SBIC program. In an effort
to engage interested parties in this
regulatory action, SBA has since made
presentations at SBIC association
meetings, Start-up America-related
public events, and venture capital
industry forums to discuss both the
market need for new sources of early
stage financing and key issues
associated with the design of the Early
Stage initiative. SBA announced a series
of public Webinars regarding the Early
Stage Initiative during the comment
period. 76 FR 81430 (December 28,
2011). SBA also placed explanatory
material on its Web site to assist the
public with understanding the program,
as proposed. http://www.sba.gov/
content/early-stage-small-business-
investment-company-sbic-inititative.
The public Webinars attracted a range of
participants, including individuals with
prior experience managing either
participating securities SBICs or non-
SBIC equity funds; SBIC industry
service providers; and current debenture
program participants. The Webinar
presentations provided a general
introduction to the SBIC program as
well as to the goals and proposed
structure of the Early Stage initiative.
Among other things, participants asked
questions about the timetable for
implementing the initiative, when an
Early Stage SBIC applicant would have
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to complete its fundraising, and
procedures for submitting license
application and obtaining a leverage
commitment. Participants were broadly
supportive of using the SBIC program to
expand the financing options available
to early stage small businesses, while
adding key protective provisions to
manage program risk.

Executive Order 13132

SBA has determined that this final
rule will not have substantial, direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
for the purposes of Executive Order
13132, Federalism, SBA has determined
that this final rule has no federalism
implications warranting the preparation
of a federalism assessment.

Paperwork Reduction Act, 44 U.S.C.
Ch. 35

SBA has determined that this final
rule will not impose additional
reporting or recordkeeping
requirements. Early Stage SBIC
applicants will submit the same license
application form as other SBIC program
applicants (OMB Control Number 3245—
0062). Post-licensing, Early Stage SBICs
will have the same recordkeeping and
reporting requirements as any other
licensed SBIC.

Regulatory Flexibility Act, 5 U.S.C. 601-
612

When an agency promulgates a rule,
the Regulatory Flexibility Act (5 U.S.C.
601-612) requires the agency to prepare
a final regulatory flexibility analysis
(FRFA) describing the potential
economic impact of the rule on small
entities and alternatives that may
minimize that impact. Section 605 of
the RFA allows an agency to certify a
rule, in lieu of preparing a FRFA, if the
rulemaking is not expected to have a
significant economic impact on a
substantial number of small entities.
This final rule affects all SBICs issuing
debentures, of which there are
approximately 150, most of which are
small entities. Therefore, SBA has
determined that this final rule will have
an impact on a substantial number of
small entities. However, SBA has
determined that the impact on entities
affected by the rule will not be
significant. SBA intends to maintain the
SBIC program’s initial subsidy cost to
taxpayers at zero by charging up front
and annual fees on its leverage. SBA
calculates the annual fee each year
using historical data to assess the
appropriate fee to offset expected losses.

The actual costs for SBIC guarantees
may be higher or lower, and SBA will
monitor program performance closely.
Because SBA expects Early Stage SBICs
to be riskier than standard SBICs, the
annual fees needed to keep the
debenture program’s original subsidy
cost at zero are higher than if there were
no Early Stage SBICs. For FY 2012, SBA
estimates $150 million in leverage
commitments to Early Stage SBICs,
which increases the annual fee charged
to all SBICs seeking new debenture
commitments by approximately 13.7
basis points. For FY 2013, SBA
estimates $200 million in leverage
commitments to Early Stage SBICs,
which increases the annual fee charged
to all SBICs seeking new debenture
commitments by approximately 11.5
basis points. Since annual leverage fees
were introduced in FY 1998, the annual
fee has ranged from a high of 100 basis
points (1 percent) to a low of 29 basis
points, with a 13-year median of 88
basis points. Although the cost will vary
in the future based on economic factors
and assumptions used to develop the
annual fee, SBA expects the fee to
remain under 1 percent, comparable to
historical annual fees and below the
statutory maximum of 1.38 percent. For
debenture leverage committed and
drawn by SBICs in FY 2012, SBA
estimates that the sum of the debenture
interest rate plus the annual fee will be
in the vicinity of 5 percent. Debenture
SBICs typically use the proceeds of
debenture leverage to make loans to
small businesses at interest rates in the
12 to 16 percent range, providing them
with a significant spread over their cost
of funds. Accordingly, the
Administrator of the SBA hereby
certifies that this final rule will not have
a significant impact on a substantial
number of small entities. In the
proposed rule, SBA solicited comments
from the public regarding any perceived
significant impact, either on SBICs or on
companies that receive funding from
SBICs, and received none.

List of Subjects in 13 CFR Part 107

Investment companies, Loan
programs—business, Reporting and
recordkeeping requirements, Small
businesses.

For the reasons stated in the
preamble, SBA amends part 107 of title
13 of the Code of Federal Regulations as
follows:

PART 107—SMALL BUSINESS
INVESTMENT COMPANIES

m 1. The authority citation for part 107
continues to read as follows:

Authority: 15 U.S.C. 681 et seq., 683,
687(c), 687b, 687d, 687g, 687m and Pub. L.
106-554, 114 Stat. 2763; and Pub. L. 111-5,
123 Stat. 115.

m 2. Amend § 107.50 by adding a
definition of “Early Stage SBIC” and
revising the definition of “Payment
Date” to read as follows:

§107.50 Definition of terms.

* * * * *

Early Stage SBIC means a Section
301(c) Partnership Licensee, licensed
pursuant to § 107.310 of this part, in
which at least 50 percent of all Loans
and Investments (in dollars) must be
made to Small Businesses that are
“early stage’” companies at the time of
the Licensee’s initial Financing (see also
§107.1810(f)(11)). For the purposes of
this definition, an ‘“‘early stage”
company is one that has never achieved
positive cash flow from operations in

any fiscal year.
* * * * *

Payment Date means:

(1) For a Participating Securities
issuer, each February 1, May 1, August
1, and November 1 during the term of
a Participating Security, or

(2) For an Early Stage SBIC, each
March 1, June 1, September 1, and
December 1 during the term of a

Debenture.
* * * * *

m 3. Amend § 107.130 by revising the
first sentence to read as follows:

§107.130 Requirement for qualified
management.

When applying for a license, and
while you have a license, you must
show, to the satisfaction of SBA, that
your current or proposed management
team is qualified and has the
knowledge, experience and capability
necessary for investing in the types of
businesses contemplated by the Act, the
regulations in this part 107, and your
business plan. * * *

m 4. Amend § 107.210 by revising
paragraph (a)(1) subject heading and the
first sentence of its introductory text
and by adding a paragraph (a)(3) to read
as follows:

§107.210 Minimum capital requirements
for Licensees.

(a) * x %

(1) Licensees other than Participating
Securities issuers and Early Stage
SBICs. Except for Participating
Securities issuers and Early Stage SBICs,
a Licensee must have Regulatory Capital
of at least $5,000,000. * * *

* * * * *
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(3) Early Stage SBICs. An Early Stage
SBIC must have Regulatory Capital of at

least $20 million.
* * * * *

m 5. Amend § 107.300 by revising the
introductory text and adding a
paragraph (d) to read as follows:

§107.300 License application form and
fee.

The license application must be
submitted on SBA Form 2181 together
with all applicable exhibits on SBA
Form 2182 and a non-refundable
processing fee computed as follows:

(d) All applicants seeking to be
licensed as Early Stage SBICs will pay
the fee for a Partnership Licensee plus
an additional $10,000 fee, for a total of
$25,000.

m 6. Add § 107.305 to subpart C to read
as follows:

§107.305 Evaluation of license applicants.
SBA will evaluate a license applicant
based on the submitted application
materials, any interviews with the
applicant’s management team, and the
results of background investigations,
public record searches, and other due
diligence conducted by SBA and other
Federal agencies. SBA’s evaluation will

consider factors including the following:

(a) Management qualifications,
including demonstrated investment
skills and experience as a principal
investor; business reputation; adherence
to legal and ethical standards; record of
active involvement in making and
monitoring investments and assisting
portfolio companies; successful history
of working as a team; and experience in
developing appropriate processes for
evaluating investments and
implementing best practices for
investment firms.

(b) Performance of managers’ prior
investments, including investment
returns measured both in percentage
terms and in comparison to appropriate
industry benchmarks; the extent to
which investments have been realized
as a result of sales, repayments, or other

portfolio company revenues and
number of employees.

(c) Applicant’s proposed investment
strategy, including clarity of objectives;
strength of management’s rationale for
pursuing the selected strategy;
compliance with this part 107 and
applicable provisions of part 121 of this
chapter; fit with management’s skills
and experience; and the availability of
sufficient resources to carry out the
proposed strategy.

(d) Applicant’s proposed
organizational structure and fund
economics, including compliance with
this part 107; soundness of financial
projections and underlying
assumptions; a compensation plan that
provides managers with appropriate
economic incentives; a reasonable basis
for allocations of profits and fees to
Persons not involved in management;
and governance procedures that provide
appropriate checks and balances.

m 7. Add § 107.310 to subpart C to read
as follows:

§107.310 When and how to apply for
licensing as an Early Stage SBIC.

From time to time, SBA will publish
a Notice in the Federal Register,
inviting the submission of applications
for licensing as an Early Stage SBIC.
SBA will not consider an application
from an Early Stage SBIC applicant that
is under Common Control with another
Early Stage SBIC applicant or an
existing Early Stage SBIC (unless it has
no outstanding Leverage or Leverage
commitments and will not seek
additional Leverage in the future).
Applicants must comply with both the
regulations in this part 107 and any
requirements specified in the Notice,
including submission deadlines. The
Notice will specify procedures for a
particular application period.

m 8. Add §107.320 to subpart C to read
as follows:

§107.320 Evaluation of Early Stage SBICs.
SBA will evaluate an Early Stage SBIC

license applicant based on the same

factors applicable to other license

skills and experience in evaluating and
investing in early stage companies. In
addition, SBA reserves the right to
maintain diversification among Early
Stage SBICs with respect to:

(a) The year in which they commence
operations, and

(b) Their geographic location.

m 9. Add § 107.565 to subpart E to read
as follows:

§107.565 Restrictions on third-party debt
of Early Stage SBICs.

If you are an Early Stage SBIC and you
have outstanding Leverage or a Leverage
commitment, you must get SBA’s prior
written approval to have, incur, or
refinance any third-party debt other
than accounts payable from routine
business operations.

m 10. Amend § 107.585 by revising the
first sentence to read as follows:

§107.585 Voluntary decrease in
Licensee’s Regulatory Capital.

You must obtain SBA’s prior written
approval to reduce your Regulatory
Capital by more than two percent in any
fiscal year, unless otherwise permitted
under §§107.1560 and 107.1570,
provided however, that if you are an
Early Stage SBIC, you must obtain
SBA’s prior written approval for any
reduction of your Regulatory Capital,
including any reduction pursuant to a
Distribution under § 107.1180 of this
part. * * *

m 11. Amend § 107.692 by redesignating
paragraphs (c)(4) and (5) as paragraphs
(c)(5) and (6), adding a new paragraph
(c)(4), and revising the table in
paragraph (d) to read as follows:

§107.692 Examination fees.

* * * * *
(C) * k%
* * * * *

(4) If you are an Early Stage SBIC with
outstanding Leverage or Leverage
commitments, you will pay an
additional charge equal to 10% of your
base fee;

exit mechanisms; and the contribution applicants, as set forth in § 107.305, * * * * *
of prior investments to the growth of with particular emphasis on managers’ (dy* * *
Amount of Amount of
discount— addition—
C . % P - %
Examination fee discounts of base Examination fee additions of base
examination examination
fee fee
NO prior violations .........c..eeeveeiiiiiiee e 15 | Partnership or limited liability company .............cccceeeee 5
Responsiveness 10 | Participating Security Licensee ............. 10
Records/Files at multiple locations . 10
Early Stage SBIC .......cccoovieiiniiineceeee e 10
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* * * * *

m 12. Amend § 107.1120 by adding
paragraph (k) to read as follows:

§107.1120 General eligibility requirements
for Leverage.
* * * * *

(k) If you are an Early Stage SBIC,
certify in writing that in accordance
with §107.1810(f)(11), at least 50
percent of the aggregate dollar amount
of your Financings will be provided to
“early stage”” companies as defined
under the definition of Early Stage SBIC
in §107.50 of this part.

m 13. Amend § 107.1130 by revising the
first sentence of paragraph (d)(1) and the
first sentence of paragraph (d)(2) to read
as follows:

§107.1130 Leverage fees and additional
charges payable by Licensee.
* * * * *

(d)* * =*

(1) Debentures. You must pay to SBA
a Charge, not to exceed 1.38 percent per
annum, on the outstanding amount of
your Debentures issued on or after
October 1, 1996, payable under the same
terms and conditions as the interest on
the Debentures. * * *

(2) Participating Securities. You must
pay to SBA a Charge, not to exceed 1.46
percent per annum, on the outstanding
amount of your Participating Securities
issued on or after October 1, 1996,
payable under the same terms and
conditions as the Prioritized Payments
on the Participating Securities. * * *

* * * * *

m 14. Amend § 107.1150 by revising the
first sentence of the introductory text,
redesignating paragraphs (c) and (d) and
paragraphs (d) and (e), respectively, and
adding a new paragraph (c) to read as
follows:

§107.1150 Maximum amount of Leverage
for a Section 301(c) Licensee.

A Section 301(c) Licensee, other than
an Early Stage SBIC, may have
maximum outstanding Leverage as set
forth in paragraphs (a) through (c) of
this section. An Early Stage SBIC may
have maximum outstanding Leverage as
set forth in paragraph (d) of this section.

EE

* * * * *

(c) Early Stage SBICs. Subject to
SBA'’s credit policies, if you are an Early
Stage SBIC:

(1) The total amount of any and all
Leverage commitments you receive from
SBA shall not exceed 100 percent of
your highest Regulatory Capital or $50
million, whichever is less;

(2) On a cumulative basis, the total
amount of Leverage you have issued

shall not exceed the total amount of
capital paid in by your investors; and

(3) The maximum amount of Leverage
you may have outstanding at any time
is the lesser of:

(i) 100 percent of your Leverageable
Capital, or

(ii) $50 million.
m 15. Amend subpart I of part 107 by
adding an undesignated center heading
and §§107.1180, 107.1181, and
107.1182 to read as follows:

Subpart I—SBA Financial Assistance
for Licenses (Leverage)

* * * * *

Special Rules for Leverage Issued by an
Early Stage SBIC

Sec.

107.1180 Required distributions to SBA by
Early Stage SBICs.

107.1181 Interest reserve requirements for
Early Stage SBICs.

107.1182 Valuation requirements for Early
Stage SBICs based on Capital Impairment
Percentage.

* * * * *

§107.1180 Required distributions to SBA
by Early Stage SBICs.

(a) Distribution requirement. If you
are an Early Stage SBIC with
outstanding Leverage, you may make
Distributions to your investors and to
SBA only as permitted under this
section. See also §107.585. For the
purposes of this section, ‘“Distributions”
do not include required payments to
SBA of interest and Charges and
payments of Leverage principal at
maturity, all of which shall be paid in
accordance with the terms of the
Leverage. You may make a Distribution
on any Payment Date. Unless SBA
permits otherwise, you must notify SBA
in writing of any planned distribution
under this section, including
computations of the amounts
distributable to SBA and your investors,
at least 10 business days before the
distribution date.

(b) How SBA will apply Distributions.
Any amounts you distribute to SBA, or
its designated agent or Trustee, under
this section will be applied to
repayment of principal of outstanding
Debentures in order of issue. You may
prepay any Debenture in whole, but not
in part, on any Payment Date without
penalty.

(c) Condition for making a
Distribution. You may make a
Distribution under this section only if
you have paid all interest and Charges
on your outstanding Debentures that are
due and payable, or will pay such
interest and Charges simultaneously
with your Distribution.

(d) SBA’s share of Distribution. For
each proposed Distribution, determine
SBA'’s share of the Distribution as
follows:

(1) Determine the highest ratio of
outstanding Leverage to Leverageable
Capital that you have ever attained
(your “Highest Leverage Ratio”). For the
purpose of determining your Highest
Leverage Ratio, any deferred interest
Debentures issued at a discount must be
included in the computation at their
face value.

(2) Determine SBA’s percentage share
of cumulative Distributions:

(i) If your Capital Impairment
Percentage under § 107.1840 is less than
50 percent as of the Distribution date or
your Highest Leverage Ratio equals 0.5
or less, except as provided in paragraph
(d)(2)(iii) of this section, SBA’s
percentage share of cumulative
Distributions equals:

[Highest Leverage Ratio/(Highest
Leverage Ratio + 1)] x 100

For example, if your Highest Leverage
Ratio equals 1, then SBA’s share of
any distribution you make will be
50 percent.

(ii) If your Capital Impairment
Percentage under § 107.1840 is 50
percent or greater as of the Distribution
date and your Highest Leverage Ratio is
greater than 0.5, SBA’s percentage share
of cumulative Distributions equals 100
percent.

(iii) If you have a condition of Capital
Impairment under § 107.1830 and your
Highest Leverage Ratio equals 0.5 or less
as of the Distribution date, SBA’s
percentage share of cumulative
Dlstrlbutlons equals 100 percent.

3) Multiply t qhe sum of all your prior
D1str1but10ns and your current proposed
Distribution (including Distributions to
SBA, your limited partners and your
General Partner) by SBA’s percentage
share of cumulative Distributions as
determined in paragraph (d)(2) of this
section.

(4) From the result in paragraph (d)(3)
of this section, subtract the sum of all
your prior Distributions to SBA under
this § 107.1180.

(5) The amount of your Distribution to
SBA will be the least of:

(i) The result in paragraph (d)(4) of
this section;

(ii) Your current proposed
Distribution; or

(iii) Your outstanding Leverage.

(e) Additional Leverage prepayment.
On any Payment Date, subject to the
terms of your Leverage, you may make
a payment to SBA to be applied to
repayment of the principal of one or
more outstanding Debentures in order of
issue, without making any Distribution
to your investors.
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§107.1181 Interest reserve requirements
for Early Stage SBICs.

(a) Reserve requirement. If you are an
Early Stage SBIC with outstanding
Leverage, for each Debenture which
requires periodic interest payments to
SBA during the first five years of its
term, you must maintain a reserve
sufficient to pay the interest and
Charges on such Debenture for the first
21 Payment Dates following the date of
issuance. This reserve may consist of
any combination of the following:

(1) Binding unfunded commitments
from your Institutional Investors that
cannot be called for any purpose other
than the payment of interest and
Charges to SBA, or the payment of any
amounts due to SBA; and

(2) Cash maintained in a separate
bank account or separate investment
account permitted under § 107.530 of
this part and separately identified in
your financial statements as “restricted
cash” available only for the purpose of
paying interest and Charges to SBA, or
for the payment of any amounts due to
SBA.

(b) The required reserve associated
with an individual Debenture shall be
reduced on each Payment Date upon
payment of the required interest and
Charges. If you prepay a Debenture prior
to the 21st Payment Date following its
date of issuance, the reserve
requirement associated with that
Debenture shall be correspondingly
eliminated.

(c) Your limited partnership
agreement must incorporate the reserve
requirement in paragraph (a) of this
section.

§107.1182 Valuation requirements for
Early Stage SBICs based on Capital
Impairment Percentage.

(a) If you are an Early Stage SBIC, you
must compute your Capital Impairment
Percentage and determine whether you
have a condition of Capital Impairment
in accordance with §§107.1830 and
107.1840 of this part.

(b) You must promptly notify SBA in
writing if your Capital Impairment
Percentage is at least 50 percent, even if
your maximum permitted Capital
Impairment Percentage is higher.

(c) Upon receipt of your notification
under paragraph (b) of this section, or
upon making its own determination that
your Capital Impairment Percentage is
at least 50 percent, SBA has the right to
require you to engage, at your expense,
an independent third party, acceptable
to SBA, to prepare valuations of some or
all of your Loans and Investments, as
designated by SBA.

m 16. Amend § 107.1810 by revising
paragraphs (f)(2)(ii) and (iii) and adding

paragraphs (f)(2)(iv), (£)(11), (f)(12), and

(j) to read as follows:

§107.1810 Events of default and SBA’s
remedies for Licensee’s noncompliance
with terms of Debentures.

()

(2) * k%

(ii) Payments from Retained Earnings
Available for Distribution based on
either the shareholders’ pro-rata
interests or the provisions for profit
distributions in your partnership
agreement, as appropriate;

(iii) Distributions by Participating
Securities issuers as permitted under
§§107.1540 through 107.1580; and

(iv) Distributions by Early Stage SBICs
as permitted under § 107.1180.

(11) Failure by an Early Stage SBIC to
meet investment requirements. You are
an Early Stage SBIC and, beginning on
the first fiscal quarter end when your
cumulative total Financings (in dollars)
are at least equal to your Regulatory
Capital, you have not made at least 50
percent of such Financings to Small
Businesses that at the time of your
initial Financing were ‘“‘early stage”
companies, as defined under the
definition of Early Stage SBIC in
§107.50 of this part.

(12) Failure by an Early Stage SBIC to
maintain required interest reserve. You
are an Early Stage SBIC and you fail to
maintain a sufficient reserve to pay
interest and Charges on your Debentures
as required under § 107.1181 of this
part.

*  *

* * * *

(j) Additional SBA remedies
applicable to Debentures issued by Early
Stage SBICs. If you are an Early Stage
SBIC, upon SBA’s payment pursuant to
its guarantee of any of your Debentures,
SBA shall have the following additional
rights and you consent to SBA’s exercise
of any or all of such rights:

(1) To prohibit you from making any
additional investments except for
investments under legally binding
commitments you entered into before
such payment by SBA and, subject to
SBA’s prior written approval,
investments that are necessary to protect
your investments;

(2) Until all Leverage is repaid and
amounts related thereto are paid in full,
to prohibit Distributions by you to any
party other than SBA, its agent or
Trustee;

(3) To require all your commitments
from investors to be funded at the
earliest time(s) permitted in accordance
with your Articles;

(4) To review and re-determine your
approved Management Expenses; and

(5) To the appointment of SBA or its
designee as your receiver under section
311(c) of the Act for the purpose of
continuing your operations.

m 17. Amend § 107.1840 by revising
paragraph (d)(3)(iii) and paragraph
(d)(4) introductory text to read as
follows:

§107.1840 Computation of Licensee’s
Capital Impairment Percentage.
* * * * *

* %
* %

(iii) Except as provided for Early Stage
SBICs in § 107.1845, such financing
occurred within 24 months of the date
of the Capital Impairment computation,
or the Small Business’s pre-tax cash
flow from operations for its most recent
fiscal year was at least 10 percent of the
Small Business’s average contributed
capital for such fiscal year.

(4) Except as provided for Early Stage
SBICs in § 107.1845, perform the
appropriate computation from the
following table:

* * * * *

m 18. Add § 107.1845 to read as follows:

§107.1845 Determination of Capital
Impairment Percentage for Early Stage
SBICs.

This section applies to Early Stage
SBICs only. Except as modified by this
section, all provisions of § 107.1840
apply to an Early Stage SBIC.

(a) To determine your Class 2
Appreciation under § 107.1840(d)(3),
use the following provisions instead of
§107.1840(d)(3)(iii):

(1) Such financing occurred within 24
months of the date of the Capital
Impairment computation. At the end of
the 24 month period following the
financing, you may request SBA’s
written approval to retain the use of the
original Class 2 Appreciation on the
investment for up to 24 additional
months.

(2) In considering your request, SBA
may obtain its own valuation of the
investment, require you to obtain a
valuation performed by an independent
third party acceptable to SBA, and may
consider any other information that it
deems relevant. To the extent that the
valuation and any other relevant
information conclusively support the
original Class 2 appreciation, SBA may
approve an extension to use all or part
of the original Class 2 Appreciation for
up to an additional 24 months (the
“extension period”).

(3) At the end of any extension
period, you may submit a new request
to retain the use of the original Class 2
Appreciation, repeating the steps in
paragraphs (a)(1) and (2) of this section.
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(4) SBA may reconsider its approval
to retain the use of the original Class 2
Appreciation at any time based on
information that may affect the value of
an investment.

(b) Any time you submit a request for
SBA approval to retain the use of the
original Class 2 Appreciation under
paragraph (a) of this section, you may
also request SBA’s written approval to
modify your computation of Adjusted
Unrealized Gain under § 107.1840(d)(4)
as provided in paragraph (c) of this
section.

(c) If SBA determines that the
appreciation on an investment, based on
its current fair value, is at least two
times the original Class 2 Appreciation
on the investment, SBA may allow you,
based on relevant information, to
compute your Adjusted Unrealized Gain
for the duration of the extension period
as follows:

(1) Compute Adjusted Unrealized
Gain in accordance with
§107.1840(d)(4).

(2) If your result in paragraph (c)(1) of
this section was computed using the
first line of the table in § 107.1840(d)(4):

(i) Calculate 50 percent of the original
Class 2 Appreciation on the individual
investment that is the subject of this
paragraph (c), and

(ii) Add it to the result from paragraph
(c)(1) of this section to determine your
Adjusted Unrealized Gain.

(3) If your result in paragraph (c)(1) of
this section was computed using the
second line of the table in
§107.1840(d)(4):

(i) Calculate 50 percent of the original
Class 2 Appreciation on the individual
investment that is the subject of this
paragraph (c).

(ii) Subtract your Class 1 Appreciation
from your Net Appreciation, and
multiply the result by 50 percent.

(iii) Add the lesser of (c)(3)(i) and (ii)
of this section to the result from
paragraph (c)(1) of this section to
determine your Adjusted Unrealized
Gain.

Karen G. Mills,
Administrator.

[FR Doc. 2012-10120 Filed 4-26—12; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 744

[Docket No. 120314191-2216-01]

RIN 0694-AF61

Addition of Certain Persons to the
Entity List

AGENCY: Bureau of Industry and
Security, Commerce.
ACTION: Final rule.

SUMMARY: This rule amends the Export
Administration Regulations (EAR) by
adding sixteen persons under eighteen
entries to the Entity List. The persons
who are added to the Entity List have
been determined by the U.S.
Government to be acting contrary to the
national security or foreign policy
interests of the United States. These
persons will be listed on the Entity List
under the countries of Afghanistan,
Pakistan and the United Arab Emirates
(U.AE).

The Entity List provides notice to the
public that certain exports, reexports,
and transfers (in-country) to entities
identified on the Entity List require a
license from the Bureau of Industry and
Security (BIS) and that availability of
license exceptions in such transactions
is limited.

DATES: Effective Date: This rule is
effective April 27, 2012.

FOR FURTHER INFORMATION CONTACT:
Karen Nies-Vogel, Chair, End-User
Review Committee, Office of the
Assistant Secretary, Export
Administration, Bureau of Industry and
Security, Department of Commerce,
Phone: (202) 482—-5991, Fax: (202) 482—
3911, Email: ERC@bis.doc.gov.

SUPPLEMENTARY INFORMATION:

Background

The Entity List (Supplement No. 4 to
Part 744) provides notice to the public
that certain exports, reexports, and
transfers (in-country) to entities
identified on the Entity List require a
license from BIS and that the
availability of license exceptions in
such transactions is limited. Entities are
placed on the Entity List on the basis of
certain sections of part 744 (Control
Policy: End-User and End-Use Based) of
the EAR.

The End-user Review Committee
(ERC), composed of representatives of
the Departments of Commerce (Chair),
State, Defense, Energy and, where
appropriate, the Treasury, makes all
decisions regarding additions to,
removals from, or other modifications to

the Entity List. The ERC makes all
decisions to add an entry to the Entity
List by majority vote and all decisions
to remove or modify an entry by
unanimous vote.

ERC Entity List Decisions

Additions to the Entity List

This rule implements the decision of
the ERC to add sixteen persons under
eighteen entries to the Entity List on the
basis of Section 744.11 (license
requirements that apply to entities
acting contrary to the national security
or foreign policy interests of the United
States) of the EAR. The eighteen entries
added to the Entity List consist of
twelve entries in Afghanistan, three in
Pakistan, and three in the U.A.E. Two of
the eighteen entries cover multiple
addresses, in different countries for two
of the persons being added to the Entity
List.

The ERC reviewed Section 744.11(b)
(Criteria for revising the Entity List) in
making the determination to add these
persons to the Entity List. Under that
paragraph, persons for which there is
reasonable cause to believe, based on
specific and articulable facts, that the
persons have been involved, are
involved, or pose a significant risk of
being or becoming involved in,
activities that are contrary to the
national security or foreign policy
interests of the United States and those
acting on behalf of such persons may be
added to the Entity List pursuant to
Section 744.11. Paragraphs (b)(1)-(b)(5)
of Section 744.11 include an illustrative
list of activities that could be contrary
to the national security or foreign policy
interests of the United States. All
sixteen persons are believed to have
been involved in activities described
under paragraphs (b)(1) and (b)(2) of
Section 744.11. Specifically, the sixteen
persons are being added to the Entity
List on the basis of their provision of
support to persons engaged against U.S.
and Coalition forces in Afghanistan. All
sixteen of the persons are involved in
supply networks that provide
components used to make improvised
explosive devices (IEDs) used against
U.S. and coalition troops in
Afghanistan.

For the sixteen persons added to the
Entity List under eighteen entries, the
ERC specified a license requirement for
all items subject to the EAR, and
established a license application review
policy of a presumption of denial. The
license requirement applies to any
transaction in which items are to be
exported, reexported, or transferred (in-
country) to such persons or in which
such persons act as purchaser,
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intermediate consignee, ultimate
consignee, or end-user. In addition, no
license exceptions are available for
exports, reexports, or transfers (in-
country) to those persons being added to
the Entity List.

This final rule adds the following
sixteen persons under eighteen entries
to the Entity List:

Afghanistan

(1) Afghan-German Construction
Company, Golaye Park, Shari Naw,
Kabul, Afghanistan; and Dasht Qala,
Takhar Province, Afghanistan;

(2) Haji Khalil Construction Company,
Wazir Akbar Khan, Road Number 10, In
front of National Bank, District 10,
Kabul, Afghanistan;

(3) Khalil Zadran, a.k.a., the following
eight aliases:

—Samar Gul Khalil;

—Khalil Samar Gul;

—Samer Khalil;

—Samer Gul Khalil;

—Khlil Khalil;

—Kalil Khalil;

—XKhalil Khualil; and

—Haji Khalil.

Shahreno, Kabul, Afghanistan (See
alternate address in Pakistan);

(4) Heim German Afghan Khalil
Company, Wazir Akbar Khan, District
10, Kabul, Afghanistan; and Shahr-e-
Now, Kabul, Afghanistan; and
Paktiyakoot, Jalalabad Road, District #9,
Kabul, Afghanistan;

(5) Ibrahim Haqqani, a.k.a., the
following two aliases:

—Hajji Sahib; and
—Maulawi Haji Ibrahim Haqqani.
Afghanistan;

(6) Khalil Zadran Company, a.k.a., the
following alias:

—XKhalil Construction.

Afghanistan (See alternate address in
Pakistan);

(7) Onyx Construction Company,
Shahr-e-Now, Charahi Haji Yaqoub, In
front of the AIB Bank, District 10, Kabul,
Afghanistan; and Char Rahi Ansari,
Toaward Kolola Poshta, Shar-Naw
Kabul, Afghanistan 11496;

(8) Triangle Technologies,
Afghanistan;

(9) Zurmat Construction Company
offices, House No. 319, 10th Street
Wazeer Akbar Khan, Kabul,
Afghanistan; and Wazir Akbar Khan,
District 10, Apartment 319, Kabul,
Afghanistan; and Tarin Cot City,
Afghanistan; and Behind UNAMA
Office, Pir Bagh Office, Gardez,
Afghanistan; and House No. 01, Street
No. 01, Muhaqeq Road (Behind Pakistan
and Turkish Embassies), Mazar-e-Sharif,
Afghanistan; and Hazratan Street

(Behind Jalalalabad Teaching Hospital),
Jalalalabad, Afghanistan; and Aino
Mena, Street No. 22 (Blue Color House
Left Side of Road), Kandahar,
Afghanistan;

(10) Zurmat Foundation, House No.
319, 10th Street Wazeer Akbar Khan,
Kabul, Afghanistan; and Wazir
Muhammad—Akbar Khan, Kabul,
Afghanistan; and Wazir Akbar Khan,
District 10, Apartment 319, Kabul,
Afghanistan;

(11) Zurmat Group of Companies,
House No. 319, 10th Street Wazeer
Akbar Khan, Kabul, Afghanistan; and

(12) Zurmat Material Testing
Laboratory, House 01, Street 01, Kart-e-
3 (opposite of Habibia High School),
Dar-ul-Aman Road, Kabul, Afghanistan;
and House No. 02, Street No. 01, Kart-
e-Malemin, Khandahar, Afghanistan.

Pakistan

(1) Khalil Zadran, a.k.a., the following
eight aliases:
—Samar Gul Khalil;
—Khalil Samar Gul;
—Samer Khalil;
—Samer Gul Khalil;
—Khlil Khalil;
—XKalil Khalil;
—Khalil Khualil; and
—Haji Khalil.
House 14, Street 13, Sector F-7/2,
Islamabad, Pakistan; and House 20-B,
Main College Road, Sector F-7/2,
Islamabad, Pakistan (See alternate
address in Afghanistan);
(2) Jalaluddin Haqqani, a.k.a., the
following seven aliases:
—General Jalaluddin;
—Hagqqani Sahib;
—Maulama Jalaluddin;
—Maulawi Haqqani;
—Molvi Sahib;
—Mulawi Jalaluddin; and
—Mullah Jalaluddin.
Miram Shah, Pakistan; and
(3) Khalil Zadran Company, a.k.a., the
following alias:
—Khalil Construction.

Pakistan (See alternate address in
Afghanistan).

United Arab Emirates

(1) Al Maskah Used Car and Spare
Parts, Maliha Road, Industrial Area 6,
Sharajah, U.A.E.;

(2) Feroz Khan, a.k.a., the following
three aliases:

—Haaje Khan;

—Haaji Khan, and

—Firoz.

Maliha Road, Industrial Area 6,
Sharajah, U.A.E.; and

(3) Zurmat General Trading, Office
No. 205, Platinum Business Center,

Baghdad Street, Al-Nahda 2, Al-Qusais,
Dubai, U.A.E.; and P.O. Box No. 171452,
Dubai, U.A.E.; and 1st Street, Industrial
Area 4th, Sharajah, U.A.E. (Behind the
Toyota Showroom); and P.O. Box
35470, Sharajah, U.A.E.

Savings Clause

Shipments of items removed from
eligibility for a License Exception or
export or reexport without a license
(NLR) as a result of this regulatory
action that were en route aboard a
carrier to a port of export or reexport, on
April 27, 2012, pursuant to actual orders
for export or reexport to a foreign
destination, may proceed to that
destination under the previous
eligibility for a License Exception or
export or reexport without a license
(NLR).

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been determined to be not
significant for purposes of Executive
Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by the OMB under control
numbers 0694—0088, ‘““Multi-Purpose
Application,” which carries a burden
hour estimate of 43.8 minutes for a
manual or electronic submission. Total
burden hours associated with the PRA
and OMB control number 0694-0088
are not expected to increase as a result
of this rule. You may send comments
regarding the collection of information
associated with this rule, including
suggestions for reducing the burden, to
Jasmeet K. Seehra, Office of
Management and Budget (OMB), by
email to
Jasmeet K. Seehra@omb.eop.gov, or by
fax to (202) 395-7285.
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3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
comment and a delay in effective date
are inapplicable because this regulation
involves a military or foreign affairs
function of the United States. (See 5
U.S.C. 553(a)(1)). BIS implements this
rule to protect U.S. national security or
foreign policy interests by preventing
items from being exported, reexported,
or transferred (in country) to the persons
being added to the Entity List. If this
rule were delayed to allow for notice
and comment and a delay in effective
date, then entities being added to the
Entity List by this action would
continue to be able to receive items
without a license and to conduct
activities contrary to the national
security or foreign policy interests of the
United States. In addition, because these
parties may receive notice of the U.S.
Government’s intention to place these
entities on the Entity List once a final
rule was published, it would create an
incentive for these persons to either

accelerate receiving items subject to the
EAR to conduct activities that are
contrary to the national security or
foreign policy interests of the United
States, and/or to take steps to set up
additional aliases, change addresses,
and other measures to try to limit the
impact of the listing on the Entity List
once a final rule was published. Further,
no other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this rule. Because a notice of
proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule by 5
U.S.C. 553, or by any other law, the
analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are not applicable.

List of Subjects in 15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

Accordingly, part 744 of the Export
Administration Regulations (15 CFR
parts 730—774) is amended as follows:

PART 744—[AMENDED]

m 1. The authority citation for 15 CFR
part 744 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
12947, 60 FR 5079, 3 CFR, 1995 Comp., p.
356; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; E.O. 13099, 63 FR 45167, 3
CFR, 1998 Comp., p. 208; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13224, 66 FR 49079, 3 CFR, 2001 Comp., p-
786; Notice of August 12, 2011, 76 FR 50661
(August 16, 2011); Notice of September 21,
2011, 76 FR 59001 (September, 22, 2011);
Notice of November 9, 2011, 76 FR 70319
(November 10, 2011); Notice of January 19,
2012, 77 FR 3067 Uanuary 20, 2012).

m 2. Supplement No. 4 to part 744 is
amended:
m (a) By adding under Afghanistan, in
alphabetical order, twelve Afghan
entities;
m (b) By adding under Pakistan, in
alphabetical order, three Pakistani
entities; and
m (c) By adding under the United Arab
Emirates, in alphabetical order, three
Emirati entities.

The additions read as follows:

Supplement No. 4 to Part 744—Entity
List

Country Entity License requirement License review policy Federal Register citation
Afghanistan * * * * *
Afghan-German Construction Com- For all items subject to Presumption of denial 77 FR [INSERT FR PAGE
pany, Golaye Park, Shari Naw, the EAR. (See §744.11 NUMBER] 4/27/12.
Kabul, Afghanistan, and Dasht Qala, of the EAR).
Takhar Province, Afghanistan.

Haji Khalil Construction Company, For all items subject to Presumption of denial 77 FR [INSERT FR PAGE
Wazir Akbar Khan, Road Number 10, the EAR. (See §744.11 NUMBER] 4/27/12.
In front of National Bank, District 10, of the EAR).
Kabul, Afghanistan.

Heim German Afghan Khalil Company,
Wazir Akbar Khan, District 10, Kabul,
Shahr-e-Now,

Afghanistan;  and

For all items subject to
the EAR. (See §744.11
of the EAR).

Kabul, Afghanistan, and Paktiyakoot,
Jalalabad Road, District #9, Kabul,

Afghanistan.

Presumption of denial

77 FR [INSERT FR PAGE
NUMBER] 4/27/12.

Ibrahim Haqgqgani, a.k.a., the following

two aliases:
—Haijji Sahib; and

For all items subject to
the EAR. (See §744.11
of the EAR).

—Maulawi Haiji Ibrahim Haqggani.

Afghanistan.

Presumption of denial

77 FR [INSERT FR PAGE
NUMBER] 4/27/12.




25058

Federal Register/Vol. 77, No. 82/Friday, April 27, 2012/Rules and Regulations

Country
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Khalil Zadran, a.k.a., the following eight
aliases:

—Samar Gul Khalil;

—Khalil Samar Gul;

—Samer Khalil;

—Samer Gul Khalil;

—Khlil Khalil;

—Kalil Khalil;

—Khalil Khualil; and

—Haji Khalil.

Shahreno, Kabul, Afghanistan. (See al-
ternate address in Pakistan).

For all items subject to Presumption of denial
the EAR. (See §744.11

of the EAR).

77 FR [INSERT FR PAGE
NUMBER] 4/27/12.

Khalil Zadran Company, a.k.a., the fol-
lowing alias:

—Khalil Construction.

Afghanistan (See alternate address in
Pakistan).

For all items subject to Presumption of denial
the EAR. (See §744.11

of the EAR).

77 FR [INSERT FR PAGE
NUMBER] 4/27/12.

Onyx Construction Company, Shahr-e-
Now, Charahi Haji Yaqoub, In front
of the AIB Bank, District 10, Kabul,
Afghanistan; and Char Rahi Ansari,
Toaward Kolola Poshta, Shar-Naw
Kabul, Afghanistan 11496.

For all items subject to Presumption of denial
the EAR. (See §744.11

of the EAR).

77 FR [INSERT FR PAGE
NUMBER] 4/27/12.

*

Triangle Technologies, Afghanistan.

For all items subject to Presumption of denial
the EAR. (See §744.11

of the EAR).

77 FR [INSERT FR PAGE
NUMBER] 4/27/12.

Zurmat Construction Company offices,
House No. 319, 10th Street Wazeer
Akbar Khan, Kabul, Afghanistan; and
Wazir Akbar Khan, District 10, Apart-
ment 319, Kabul, Afghanistan; and
Tarin Cot City, Afghanistan; and Be-
hind UNAMA Office, Pir Bagh Office,
Gardez, Afghanistan; and House No.
01, Street No. 01, Muhageq Road
(Behind Pakistan and Turkish Em-
bassies), Mazar-e-Sharif, Afghani-
stan; and Hazratan Street (Behind
Jalalalabad  Teaching  Hospital),
Jalalalabad, Afghanistan, and Aino
Mena, Street No. 22 (Blue Color
House Left Side of Road), Kandahar,
Afghanistan.

For all items subject to Presumption of denial
the EAR. (See §744.11

of the EAR).

77 FR [INSERT FR PAGE
NUMBER] 4/27/12.

Zurmat Foundation, House No. 319,
10th Street Wazeer Akbar Khan,
Kabul, Afghanistan; and Wazir Mu-
hammad—Akbar Khan, Kabul, Af-
ghanistan; and Wazir Akbar Khan,
District 10, Apartment 319, Kabul, Af-
ghanistan.

For all items subject to Presumption of denial
the EAR. (See §744.11

of the EAR).

77 FR [INSERT FR PAGE
NUMBER] 4/27/12.

Zurmat Group of Companies, House
No. 319, 10th Street Wazeer Akbar
Khan, Kabul, Afghanistan.

For all items subject to Presumption of denial
the EAR. (See §744.11

of the EAR).

77 FR [INSERT FR PAGE
NUMBER] 4/27/12.

Zurmat Material Testing Laboratory,
House 01, Street 01, Kart-e-3 (oppo-
site of Habibia High School), Dar-ul-
Aman Road, Kabul, Afghanistan; and
House No. 02, Street No. 01, Kart-e-
Malemin, Khandahar, Afghanistan.

For all items subject to Presumption of denial
the EAR. (See §744.11

of the EAR).

77 FR [INSERT FR PAGE
NUMBER] 4/27/12.
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Federal Register citation

*

*

*

*

*

Pakistan

Jalaluddin Haqgani, a.k.a., the following
seven aliases:

—General Jalaluddin;

—Hagqani Sahib;

—Maulama Jalaluddin;

—NMaulawi Haqgqani;

—Muolvi Sahib;

—NMulawi Jalaluddin; and

—Mullah Jalaluddin.

—Miram Shah, Pakistan.

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial

77 FR [INSERT FR PAGE
NUMBER] 4/27/12.

Khalil Zadran, a.k.a., the following eight
aliases:

—Samar Gul Khalil;

—Khalil Samar Gul;

—Samer Khalil;

—Samer Gul Khalil;

—Khlil Khalil;

—Kalil Khalil;

—Khalil Khualil; and

—Haiji Khalil.

House 14, Street 13, Sector F-7/2,
Islamabad, Pakistan; and House 20—
B, Main College Road, Sector F-7/2,
Islamabad, Pakistan (See alternate
address in Afghanistan).

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial

77 FR [INSERT FR PAGE
NUMBER] 4/27/12.

Khalil Zadran Company, a.k.a., the fol-
lowing alias:

—Khalil Construction.

Pakistan (See alternate address in Af-
ghanistan).

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial

77 FR [INSERT FR PAGE
NUMBER] 4/27/12.

United Arab
Emirates

Al Maskah Used Car and Spare Parts,
Maliha Road, Industrial Area 6,
Sharajah, U.A.E.

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial

77 FR [INSERT FR PAGE
NUMBER] 4/27/12.

Feroz Khan, a.k.a., the following three
aliases:

—Haaje Khan;

—Haaji Khan; and

—Firoz.

Maliha Road, Industrial
Sharajah, U.A.E.

Area 6,

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial

77 FR [INSERT FR PAGE
NUMBER] 4/27/12.

Zurmat General Trading, Office No.
205, Platinum Business Center,
Baghdad Street, Al-Nahda 2, Al-
Qusais, Dubai, U.A.E.; and P.O. Box
No. 171452, Dubai, U.A.E.; and 1st
Street, Industrial Area 4th, Sharajah,
U.A.E. (Behind the Toyota Show-
room), and P.O. Box 35470,
Sharajah, U.A.E.

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial

77 FR [INSERT FR PAGE
NUMBER] 4/27/12.
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Dated: April 23, 2012.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2012—10104 Filed 4-26-12; 8:45 am]|
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 922
[Docket No. 100222109-2171-02]
RIN 0648—-AY35

Flower Garden Banks National Marine
Sanctuary Regulations

AGENCIES: Office of National Marine
Sanctuaries (ONMS), National Oceanic
and Atmospheric Administration
(NOAA), Department of Commerce
(DOQ).

ACTION: Final rule; Public availability of
final management plan and
environmental assessment.

SUMMARY: The National Oceanic and
Atmospheric Administration (NOAA) is
amending the regulations for Flower
Garden Banks National Marine
Sanctuary to improve vessel and user
safety, protect sanctuary resources from
user impacts, clarify discharge language,
and make other technical changes and
corrections.

DATES: Effective Date: May 29, 2012.
ADDRESSES: Copies of the final
management plan (FMP) and
environmental assessment (EA)
described in this rule and the Finding
of No Significant Impact (FONSI) are
available upon request to Flower Garden
Banks National Marine Sanctuary, 4700
Avenue U, Building 216, Galveston, TX
77551. The FMP and EA can also be
viewed on the Web and downloaded at
http://flowergarden.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
George Schmahl, Superintendent,
Flower Garden Banks National Marine
Sanctuary, 4700 Avenue U, Building
216, Galveston, TX 77551. Email:
febmanagementplan@noaa.gov. Phone:
(409) 621-5151.

SUPPLEMENTARY INFORMATION:
I. Background

The National Marine Sanctuaries Act
(NMSA) (16 U.S.C. 1431 et seq.)
authorizes the Secretary of Commerce
(Secretary) to designate and protect as a
national marine sanctuary areas of the
marine environment that are of special
national significance due to their

conservation, recreational, ecological,
historical, scientific, cultural,
archeological, educational, or esthetic
qualities. Day-to-day management of
national marine sanctuaries has been
delegated by the Secretary to NOAA’s
Office of National Marine Sanctuaries
(ONMS). The primary objective of the
NMSA is to protect sanctuary resources,
such as coral reefs, and cultural
resources, such as historical shipwrecks,
historic structures, and archaeological
sites.

NOAA designated Flower Garden
Banks National Marine Sanctuary
(FGBNMS or sanctuary) on December 5,
1991 (56 FR 63634). Congress
subsequently passed a law recognizing
the designation in January 1992 (Pub. L.
102-251, Title I, Sec. 101). At the time,
the Sanctuary consisted of two areas
known as East and West Flower Garden
Banks (56 FR 63634). Congress later
added Stetson Bank in 1996 (Pub. L.
104-283).

These three areas are located in the
northwestern Gulf of Mexico and are
described as underwater hills formed by
rising domes of ancient salt. The
sanctuary ranges in depth from 55 feet
to nearly 500 feet, providing conditions
that support several distinct habitats,
including the northern-most coral reefs
in the continental United States. These
and similar formations throughout the
northern Gulf of Mexico provide the
foundation for essential habitat for a
variety of species. The combination of
location and geology makes the
sanctuary an extremely productive and
diverse ecosystem, but it also presents a
unique set of challenges for managing
and protecting its natural wonders.

The FGBNMS regulations
implementing the sanctuary were first
published on December 5, 1991 (56 FR
63634). Those regulations became
effective on January 18, 1994 (58 FR
65664). Among other things, the
regulations set forth the sanctuary
boundaries, prohibit a relatively narrow
range of activities, and establish permit
and certification procedures. The
regulations were revised in December
2000 to add Stetson Bank to the
boundary pursuant to Public Law 104—
283 (65 FR 81176). NOAA amended the
FGBNMS regulations again in 2001 (66
FR 58370) to conform to the regulations
adopted by the International Maritime
Organization and prohibit all anchoring
in the sanctuary and restrict mooring to
vessels 100 feet (30.48 meters) or
shorter.

The ONMS is required by NMSA
Section 304(e) to periodically review
sanctuary management plans to ensure
that sanctuary management continues to
best conserve, protect, and enhance the

sanctuaries’ nationally significant living
and cultural resources. Management
plans generally outline regulatory goals,
describe boundaries, identify staffing
and budget needs, and set priorities and
performance measures for resource
protection, research, and education
programs. The plans also guide the
development of future management
activities.

The FGBNMS management plan
review process began in the fall of 2006
with the release of the Flower Garden
Banks National Marine Sanctuary State
of the Sanctuary Report. At the outset,
NOAA held a series of public meetings
to obtain information about the public’s
interests and priorities for FGBNMS
management (71 FR 52757; September
7, 2006). NOAA then worked with the
FGBNMS Advisory Council to prioritize
issues and develop appropriate
management strategies and activities for
the preparation of a draft revised
management plan. Based on this input,
NOAA prepared a revised management
plan consisting of six action plans:
Sanctuary expansion, education and
outreach, research and monitoring,
resource protection, visitor use, and
operations and administration. Because
the resource protection and visitor use
action plans include several strategies
that require changes to the FGBNMS
regulations, NOAA sought to amend the
regulations for the sanctuary. Pursuant
to the National Environmental Policy
Act, 42 U.S.C. 4331-4345 (NEPA),
NOAA also prepared a programmatic
environmental assessment to analyze
the environmental impacts associated
with the proposed management plan
revision and proposed rule. On October
22, 2010, the proposed rule, draft
management plan, and programmatic
environmental assessment were released
for 90-day public review and comment
(75 FR 65256).

NOAA is now amending the FGBNMS
regulations to reflect these new
strategies. The changes address:
Potential conflicts between vessels and
divers; protection of rays and whale
sharks; and discharges and deposits.
The changes also eliminate outdated
references to paragraphs that no longer
exist, update cross references to other
paragraphs, and establish definitions for
various new terms adopted in this
rulemaking.

II. Summary of the Revisions

This rulemaking:

1. Requires any vessel moored in the
sanctuary to exhibit the blue and white
International Code flag “A” (“alpha”
dive flag) or red and white “sports
diver” flag whenever a SCUBA diver
from that vessel is in the water and
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remove the “alpha” dive flag or “sports
diver” flag after all divers exit the water
and return on board the vessel,
consistent with U.S. Coast Guard
guidelines relating to sports diving as
contained within “Special Notice to
Mariners” (00-208) for the Gulf of
Mexico;

2. Clarifies and updates the
prohibition on discharges or deposits of
any material or other matter;

3. Prohibits killing, injuring,
attracting, touching, or disturbing a ray
or whale shark; and

4. Makes technical corrections.

A. Dive Flag Requirements

NOAA is requiring any vessel engaged
in diving activity within the FGBNMS
to clearly exhibit the blue and white
International Code flag “A” (“alpha”
dive flag) or the red and white “sports
diver” flag whenever a SCUBA diver
from that vessel is in the water and
remove the “alpha” dive flag or “sports
diver” flag after all SCUBA divers exit
the water and return on board the
vessel. This is consistent with U.S.
Coast Guard guidelines relating to sports
diving as contained within “Special
Notice to Mariners” (00-208) for the
Gulf of Mexico. Specifically, the U.S.
Coast Guard (USCG) requires any vessel
in federal waters engaged in diving
operations to use an “alpha” dive flag,
when that vessel is of a size that makes
it impracticable to exhibit all lights and
shapes prescribed in USCG regulations
(33 CFR 83.27). However, the U.S. Coast
Guard makes the distinction between
diving operations where divers are
attached to the vessel (i.e. surface
supplied diving) vs. “free swimming”
divers (i.e. SCUBA).

In a “Special Notice to Mariners” (00—
2008) for the Gulf of Mexico (“Special
Notice to Mariners”), issued in 2009
(available online at: http://
www.uscg.mil/d8/waterways/
marinfo.asp), the U.S. Coast Guard
encourages the use of the red and white
“sports diver” flag for “free swimming”
divers. The Special Notice to Mariners
states, “The Alpha flag is to be flown on
small vessels engaged in diving
operations whenever these vessels are
restricted in their ability to maneuver if
divers are attached to the vessel. But in
sports diving, where divers are usually
free swimming, the Alpha flag does not
have to be shown and the Coast Guard
encourages the continued use of the
traditional sports diver flag. The
distinction the Coast Guard wants to
make clear is: The Alpha flag is a
navigational signal intended to protect
the vessel from collision. The sports
diver flag is an unofficial signal that,
through custom, has come to be used to

protect the diver in the water. It is the
responsibility of the operator of a diving
vessel to determine if his craft’s
movements are restricted.”

NOAA acknowledges that Federal law
and policy strongly favor uniform rules
wherever it is deemed practical and
appropriate. Because the entire
sanctuary is within federal waters,
NOAA proposes to make the regulations
consistent with USCG dive flag
requirements.

B. General Discharge/Deposit
Prohibition

NOAA is updating and amending the
prohibition on discharges or deposits
(hereafter referred collectively as
“discharges”) in the FGBNMS
regulations by: (1) Clarifying that the
prohibition applies to discharges into
the sanctuary as well as from within the
sanctuary boundaries; (2) modifying the
exception for the discharge of fish parts;
(3) revising the exception for effluent
from marine sanitation devices (MSDs);
(4) requiring that MSDs be locked; (5)
eliminating the word “biodegradable”
and replacing that term with a more
clear standard; and (6) clarifying the
scope of the exception for discharges
associated with “routine vessel
operation.”

1. Clarification of a “direct
discharge.” Since the sanctuary was
designated in 1992, NOAA has
prohibited discharges or deposits of
material or other matter. In doing so,
NOAA'’s regulations have differentiated
between discharges that originate from
within the boundaries of the sanctuary
(hereafter referred to as ‘““direct
discharges”) and those that originate
from beyond the sanctuary boundaries,
enter the sanctuary, and injure
sanctuary resources. The primary
difference between these two classes is
that proof of injury is required with
respect to the latter class for there to be
a violation whereas no such proof is
required for a violation arising from a
direct discharge.

To clarify the intended application of
the direct discharge prohibition and to
ensure consistency among the
regulations for other sanctuaries, this
rule clarifies that the prohibition on
discharging or depositing any material
or other matter applies to discharges or
deposits from within “or into” the
sanctuary.

By adding the words “or into”, NOAA
is clarifying that the prohibition does
not only apply to discharges originating
in the waters of the sanctuary, the
prohibition also applies, for example, to
immediate discharges and deposits into
the sanctuary from aircraft, when waste

is thrown into the sanctuary from a
vessel, or from other similar activities.

This regulatory change will not have
an effect on the existing oil and gas
activities in the vicinity of the
sanctuary. For example, the two existing
platforms closest to the sanctuary are:
(a) High Island 384, located 0.26 miles
(1373 feet) from the boundary of West
Flower Bank; and (b) High Island 376,
located 0.22 miles (1162 feet) from East
Flower Garden Bank. Because of the
distance between those platforms and
the sanctuary boundaries, NOAA does
not foresee that either platform would
be impacted by the new rule because
NOAA does not envision conditions
that would enable a discharge from
these platforms to be considered a direct
discharge under sanctuary regulations
and consequently violate 15 CFR
922.122(a)(3)().

The purpose of the regulation is not
to create new restrictions on otherwise
lawful activities occurring beyond, but
adjacent to, the sanctuary boundaries.
Rather, NOAA’s goal is to ensure
consistency among the regulations of
other sanctuaries and clarify the
discharge and deposit regulations.
Discharges or deposits originating from
beyond the sanctuary would still remain
subject to the regulations at
§922.122(a)(3)(ii), which requires proof
of entry into the sanctuary and injury to
sanctuary resources to constitute a
violation.

In the event NOAA decides to pursue
sanctuary expansion (as described in the
final management plan for the
sanctuary, published concurrently with
this rulemaking), NOAA will consider
the need to revise this regulation and
consult with stakeholders, including the
oil and gas industry, to ensure adjacent
activities are not unnecessarily affected.

2. Exception for discharges of fish
parts. The rule also clarifies that the
exception to the prohibition on
discharges or deposits (hereafter
referred collectively as ““discharges”) for
fish, fish parts, or chumming materials
(bait) applies only to discharges made
during the conduct of fishing with
conventional hook and line gear within
the sanctuary. This rule prevents the
dumping of fish, fish parts, or
chumming materials at all other times
except for during fishing with
conventional hook and line gear within
the sanctuary.

3. Exception for MSD effluent. This
rule clarifies that the exception for
discharge or deposit of vessel waste
generated by a federally approved
marine sanitation device was not
intended to allow the discharge of
untreated sewage (e.g., discharges from
Type I MSDs) into the sanctuary. Type
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I and Type I MSDs treat sewage,
whereas Type III MSDs store sewage
until it is removed at designated pump-
out stations on shore or discharged at
sea. Therefore, NOAA is modifying the
FGBNMS regulations to clarify that only
discharges of effluent from properly
functioning Type I or I MSDs are
allowed in the sanctuary.

4. Locking MSDs. In addition, NOAA
is requiring all MSDs be locked in a
manner that prevents discharge or
deposit of untreated sewage. The
requirement that MSDs be locked (e.g.,
locking closed an overboard discharge
valve) helps prevent both intentional
and unintentional overboard discharges
of untreated sewage within the
sanctuary.

5. Standard for excepted discharges or
deposits. The revised regulations would
only allow a vessel to discharge clean
effluent from a Type I or Type II MSD.
The use of the word ““‘clean” would
replace the use of the word
“biodegradable” in the regulations.
Under the revised regulations, “clean”
means not containing detectable levels
of harmful matter; and “harmful matter”
means any substance, or combination of
substances, that because of quantity,
concentration, or physical, chemical, or
infectious characteristics may pose a
present or potential threat to sanctuary
resources or qualities, including but not
limited to: Fishing nets, fishing line,
hooks, fuel, oil, and those contaminants
(regardless of quantity) listed at 40 CFR
302.4 (§922.131) pursuant to the
Comprehensive Environmental
Response, Compensation, and Liability
Act, as amended (42 U.S.C 9601(14)).

NOAA decided to remove the term
“biodegradable” from the regulations
because NOAA has determined that the
term has no recognized legal definition,
and products are labeled
“biodegradable” without reference to a
fixed set of standards. NOAA could
define the term; however, it would not
be reasonable to expect a vessel operator
to know which of the wide spectrum of
products labeled as “biodegradable”
meet NOAA'’s definition. Defining the
terms ‘““clean” and ‘“harmful matter”
provide vessel operators with a
definition of what is prohibited, and
focuses on the types of contaminants
that pose the greatest threat to water
quality within the sanctuary.

6. Scope of discharges or deposits
from routine vessel operations. NOAA is
replacing the exception for “water
generated from routine vessel
operations” with an exception for clean
deck wash down, clean cooling water,
and clean bilge water provided they are
free of detectable levels of “harmful
matter” as defined by the regulations.

This facilitates compliance by clearly
identifying what types of discharges
from routine vessel operations are
allowed, and focusing on those
contaminants that pose the greatest
threat to water quality. The requirement
also makes the regulations consistent
with recent requirements governing
other national marine sanctuaries.

C. Killing, Injuring, Attracting, Touching
or Disturbing a Ray or Whale Shark

Approximately 20 species of sharks
and rays have been documented at the
Flower Garden and Stetson Banks; some
are seasonal, and others frequent the
sanctuary year-round. During the winter
months, spotted eagle rays (Aetobatus
narinari) visit all three banks. The
reason for the seasonal visits is unclear,
but the occurrence is quite predictable.
Summer months usually bring whale
sharks (Rhincodon typus). These filter-
feeding creatures can reach over 30 feet
(9 meters) in length. Manta rays (Manta
birostris) and the very similar-looking
mobula rays (Mobula spp.) are regular
visitors to the sanctuary throughout the
year. At least 58 different individual
manta rays have been documented and
identified by distinctive markings on
their undersides. Recent acoustic
tracking of the manta rays has revealed
that the mantas are moving between the
three banks of the sanctuary.

Whale sharks and rays are transient
creatures and migrate between areas for
feeding and mating. The sanctuary is a
place where rays and whale sharks
should be protected from human-
induced death, injury, or other harm.
Humans can physically harm rays and
whale sharks by attracting, touching,
riding, or pursuing these animals. Their
external sensory systems are affected by
unnatural activation, which has
unknown consequences on their ability
to sense their environment. These
animals may actively avoid diver
interaction by changing direction or
diving, and may exhibit violent
shuddering. When these responses
occur, rays and whale sharks expend
energy in ways other than feeding and
other natural activities, which can
adversely affect their overall health. In
addition, people can injure the skin of
these animals through touching, and can
expose the animals to other potential
injuries. Finally, attracting rays and
whale sharks changes their behavior and
may negatively impact their health. As
an example of how rays have been
affected by divers, stingrays in the
Cayman Islands have developed
shoaling behavior and altered feeding
habits, as well as exhibit skin abrasions
from handling. Scientific citations
regarding the concerns and examples

here can be found in the references
section of the environmental assessment
(see ADDRESSES for instructions on
obtaining a copy).

Rays and whale sharks are not listed
under the Endangered Species Act
(ESA). These species are also not
designated as depleted under the
Marine Mammal Protection Act
(MMPA) because they are not mammals.
Therefore, they are not protected in the
same manner as threatened or
endangered species protected under the
ESA or depleted marine mammals
protected under the MMPA. With this
final rule, NOAA is strengthening the
protection of rays and whale sharks
from harm (or likelihood thereof) in the
sanctuary by prohibiting killing,
injuring, attracting, touching, or
disturbing these animals. The intent is
to prevent intentional human
interaction with rays and whale sharks
in such a manner that the animals
change direction, dive away from
human interaction, shudder, or have
any other adverse behavioral or physical
reaction. An exception to this new
prohibition is made for incidental by-
catch of a ray or whale shark when
using conventional hook-and-line
fishing gear. In order to make this new
prohibition as clear as possible, NOAA
is adding definitions for the terms
“attract or attracting” and “disturb or
disturbing a ray or whale shark” in
§922.121.

D. Technical Corrections

NOAA is making a technical
correction to eliminate the references in
the regulations to § 922.122(a)(4),
because that clause no longer exists.
This subparagraph references a specific
prohibition on vessel anchoring
activities that was eliminated from the
FGBNMS regulations in 2001 (66 FR
58370).

NOAA also is updating cross
references in § 922.122(c) through (g)
and updating cross references in
§922.123(a) and (c) that may change as
a result of the re-designation of
paragraphs associated with this rule.

Last, NOAA is amending the
regulations to update the sanctuary
office address in §922.123(b). The
sanctuary office moved from Bryan, TX
to Galveston, TX in 2006, and the
regulations were not amended
immediately following the move.

III. Differences Between the Proposed
Rule and the Final Rule

The Administrative Procedure Act
(APA) notice-and-comment process (5
U.S.C. 553) contemplates that changes
may be made to the proposed rule
without triggering an additional round
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of public notice and comment so long as
the changes are “in character with the
original scheme” and are of a type that
could have been reasonably anticipated
by the public (i.e., a logical outgrowth
of the proposal or comments received)
(Foss v. National Marine Fisheries
Service, 161 F.3d 584, 591 (9th Cir.
1998); Chemical Mfrs Ass’n v. United
States Environmental Protection
Agency, 870 F.2d 177 (5th Cir. 1989). In
addition, the APA provides exceptions
to notice and comment rulemaking for
“(A) interpretive rules, general
statements of policy, or rules of agency
organization, procedure, or practice; or
(B) when the agency for good cause
finds * * * that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest” (5 U.S.C. 553(b)). The
proposed rule text published in October
2010 (75 FR 65256) and this final rule,
including the bases for changes, are
summarized as follows:

A.NOAA is amending the “alpha”
dive flag requirement (proposed as
§922.122(a)(2)(iii)). The proposed rule
published in October 2010 only
required the use of the “alpha” flag (75
FR 65256). In this final rule, NOAA is
requiring any vessel engaged in diving
activity within the FGBNMS to clearly
exhibit the blue and white International
Code flag “A” (“alpha” dive flag) or the
red and white “sports diver” flag
whenever a SCUBA diver from that
vessel is in the water and remove the
“alpha” dive flag or “sports diver” flag
once all SCUBA divers exit the water
and return on board the vessel. This is
consistent with U.S. Coast Guard
guidelines relating to sports diving as
contained within “Special Notice to
Mariners” (00—208) for the Gulf of
Mexico. NOAA is making this change in
the final rule to ensure consistency with
the U.S. Coast Guard regulations and the
Special Notice to Mariners (available
online at: http://www.uscg.mil/d8/
waterways/marinfo.asp). NOAA views
the change in the final rule as a logical
outgrowth of the originally proposed
rule.

B. NOAA is amending the definition
for “disturb or disturbing a ray or whale
shark”. NOAA received many public
comments requesting a change to the
definition proposed in the Notice of
Proposed Rulemaking published in 75
FR 65256. The public was mainly
concerned that under the definition (as
originally proposed) a violation could
arise if the animal initiated interaction
or if the animal exhibited some natural
behavioral traits (like shuddering)
without provocation. That was not
NOAA’s intent. Therefore, in response
to these comments, the final rule

clarifies that behavioral responses by
the animal produced by passive
interaction with a human does not
constitute a violation of the regulations.
NOAA is only concerned with active
human conduct that disturbs a ray or
whale shark, through (but not limited
to) touching, handling, riding, pursuing,
chasing, hunting, or restraining the
animal.

C. NOAA is creating a new exception
for the prohibition on killing, injuring,
attracting, touching or disturbing a ray
or whale shark. Public comments
received by NOAA indicate that some
small rays such as sting rays can
sometimes be caught as by-catch by
lawful hook-and-line fishing. NOAA’s
intention with this new regulation was
not to impose restrictions on users of
conventional hook and line gear, as the
species of rays and whale sharks NOAA
is concerned about protecting would not
be likely by-catch of hook and line
recreational fishing. By adding an
exception for the use of conventional
hook and line gear, NOAA clarifies that
the prohibition on killing, injuring,
attracting, touching or disturbing rays
and whale sharks does not apply to
incidental by-catch during lawful
fishing in the sanctuary.

D. NOAA is amending the regulations
to update the sanctuary office address in
§922.123(b). The sanctuary office
moved from Bryan, TX to Galveston, TX
in 2006, and the regulations were not
amended immediately following the
move. NOAA finds good cause to
change the address because the public
must be able to contact the office for
permit applications and other reasons,
and the modification is exempt from
normal notice and comment procedures
since it is a minor technical change
affecting current agency organization or
practice.

E. NOAA is amending § 922.122(a)(4)
to clarify that the only exception to the
prohibition on drilling into, dredging or
otherwise altering the seabed is for
activities conducted in areas of the
sanctuary outside the no-activity zones
and incidental to exploration for,
development of, or production of oil or
gas in those areas (§ 922.122(c)). The
original regulatory language provided a
broad exception for anchoring; however,
this was rendered obsolete with the
promulgation of the anchoring
prohibition in 2001 (66 FR 58370).
Since the only anchoring currently
allowed in FGBNMS pertains to
§922.122(c), NOAA finds good cause to
clarify the regulations. NOAA views this
as a technical change and logical
outgrowth of the 2001 rulemaking. This
change does not alter the intent of the
regulations, nor is it expected to

substantially impact any users of the
sanctuary since the existing anchoring
prohibition in FGBNMS has been in
effect for more than a decade; therefore,
no changes were made to the
environmental assessment associated
with this rulemaking and additional
notice and comment is not required
under the APA.

For ease of reference and
understanding, NOAA is reprinting
section 922.122 as it would read in its
entirety as amended, and section
922.123(a) through (c), rather than
printing individual, editorial
instructions to the Federal Register.
Except as noted above, there are no
additional changes to the sections from
the proposed rule.

IV. Responses to Public Comments

The National Oceanic and
Atmospheric Administration (NOAA)
conducted two public hearings to gather
input on the FGBNMS draft
management plan (DMP)/programmatic
environmental assessment (PEA) and
proposed rule during the public
comment period from October 22, 2010
to January 20, 2011. All written and
verbal comments received during the
public comment period were compiled
and grouped into eight categories.
Similar comments from multiple
submissions have been treated as one
comment for purposes of response.
NOAA considered all comments
(including editorial comments on the
DMP/PEA) and, where appropriate,
made changes that are reflected in this
final rule, the final management plan
(FMP), and the programmatic
environmental assessment (EA).
Substantive comments received are
summarized below, followed by
NOAA'’s response.

Sanctuary Expansion

Comment 1. Sanctuary expansion is
not necessary because the proposed
reefs and banks have relatively low
visitation by scuba divers and fishers
compared to other sanctuaries. Are
there other ways to protect additional
reefs and banks in the Gulf of Mexico
without sanctuary expansion?

The National Marine Sanctuaries Act
(NMSA) authorizes the Secretary of
Commerce to designate and protect
areas of the marine environment with
special national significance due to their
conservation, recreational, ecological,
historical, scientific, cultural,
archeological, educational, or esthetic
qualities as national marine sanctuaries.
It is this concept of special places that
persuades us to protect and enhance
certain marine areas, even before
impacts occur or without immediate
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pressures on the resource. Sanctuary
expansion would allow other reefs and
banks in the northwestern Gulf of
Mexico to benefit from comprehensive
management, something currently not
available by other means.

The sanctuary expansion action plan
does not make any determination
regarding the various options for
expanding the sanctuary or regulations
within expansion areas. The action plan
only lays out the framework for
conducting a thorough environmental
review required by NEPA and NMSA.
Alteration to the boundaries of
FGBNMS (or expanding the sanctuary)
would necessitate a change to the
FGBNMS terms of designation,
regulations, and coordinates. Should
NOAA decide to pursue boundary
expansion, NOAA would prepare a draft
environmental impact statement (DEIS)
and conduct extensive public review.

Other means of protecting additional
reefs and banks in the Gulf of Mexico
include, for example, No Activity Zones
managed by the Bureau of Ocean Energy
Management (BOEM) or Habitat Areas
of Particular Concern managed by
NOAA'’s National Marine Fisheries
Service. These kinds of conservation
measures have specific purposes and are
not designed to address the need to
protect an ecosystem from a holistic
perspective.

Comment 2. The public should not
have limited access to and use of
potential new sanctuary areas.
Regulations in any new sanctuary areas
should not prohibit fishing and diving.

This final rule does not expand any
area of the Sanctuary. NOAA has yet to
determine potential areas to be added to
the sanctuary or what regulations are
needed in possible new expansion
areas. The management plan states that
new areas would be subject to the
regulations of the current sanctuary,
which generally allow fishing and
diving; however, site specific
regulations may be appropriate. The
current FGBNMS management plan
would apply or a new management plan
would be written and applied to any
new areas. Should NOAA decide to
pursue boundary expansion, NOAA
would prepare a DEIS and conduct
extensive public review.

Comment 3. NOAA has not conducted
socioeconomic studies to support
sanctuary expansion or research only
areas.

Activity 1.1 of the sanctuary
expansion action plan in the final
management plan states that NOAA will
develop a DEIS to evaluate alternatives
for incorporating additional reefs and
banks in the northwestern Gulf of
Mexico into FGBNMS. The DEIS will

discuss the consequences of sanctuary
expansion on the human environment
or the socioeconomic resources of the
region. The socioeconomic impact
analysis will focus on the industries/
user groups that depend on the
resources of the current FGBNMS and
the banks currently being evaluated for
inclusion in FGBNMS through
sanctuary expansion.

Comment 4. If sanctuary expansion
occurs, NOAA should install mooring
buoys at all new sites to enhance fishing
and diving activities as anchoring would
be prohibited.

NOAA agrees that mooring buoys are
a useful tool to promote sanctuary use
that is compatible with resource
protection. Activity 3.1 of the visitor use
action plan in the final management
plan proposes to create a mooring buoy
plan that will evaluate the need for
additional buoys, both in the existing
sanctuary and in the event any new
areas are considered in a sanctuary
expansion process. The sanctuary
expansion action plan does not make
any determination regarding the various
options for expanding the sanctuary or
regulations within expansion areas. The
action plan only lays out the framework
for conducting a thorough
environmental review required by
NEPA and NMSA. Alteration to the
boundaries of FGBNMS (or expanding
the sanctuary) would necessitate a
change to the FGBNMS terms of
designation, regulations, and
coordinates. Should NOAA decide to
pursue boundary expansion, NOAA will
prepare a draft environmental impact
statement (DEIS) and conduct extensive
public review. NOAA has yet to
determine the areas to be potentially
added to the sanctuary or what
regulations are needed in possible new
expansion areas. The management plan
states that as an extension of the current
sanctuary, it is assumed that if any areas
are considered for future addition those
new areas will be subject to the
regulations of the current sanctuary;
however, site specific regulations may
be appropriate. The current FGBNMS
management plan would apply or a new
management plan would be written and
applied to any new areas. Should
NOAA decide to pursue boundary
expansion, NOAA would prepare a
DEIS and conduct extensive public
review.

Comment 5. Designating new reefs
and banks in the northwestern Gulf of
Mexico as sanctuaries will increase
visibility and activity by fishers and
divers leading to increased impacts to
the resources. Similarly, too much
information about the habitats of the
sanctuary and surrounding areas, and

fishing sites, is provided on the
FGBNMS Web site.

The criteria for evaluation of potential
new sites were based on the primary
NMSA mandate of resource protection.
The benefits of a comprehensive
management approach offered by
sanctuary designation could outweigh
any risk that might exist from increased
visibility and activity by fishers and
divers. Should NOAA decide to pursue
boundary expansion, NOAA will
prepare a DEIS that would include an
analysis of the potential impacts of
increased visibility and visitation.

Research results and information
provided on both the FGBNMS Web site
and the National Coastal Data
Development Center (NCDDC) Web site
are in the public domain and intended
for use by sanctuary users and
constituents. One of the purposes and
policies of the NMSA is to enhance
public awareness, understanding,
appreciation, and wise and sustainable
use of the marine environment, and the
natural, historical, cultural, and
archeological resources of the National
Marine Sanctuary System. NOAA’s goal
is to make people aware of their impacts
and give them the knowledge and skills
to become good stewards of the
sanctuary and the regional marine
environment.

Fishing

Comment 6. NOAA’s gear prohibition
for fish harvesting in FGBNMS should
be reconsidered. The impact of
spearfishing on the sanctuary
environment is minimal. What research
has been done to support the current
prohibition and why is spearfishing not
allowed in the sanctuary?

NOAA is not proposing to change
regulations associated with spearfishing,
or any other type of fishing, at this time.
If the boundary of FGBNMS is
expanded, however, any regulations
related to fishing, including
spearfishing, would be evaluated
through a public process for each new
area under consideration.

Spearfishing has been prohibited in
FGBNMS since its designation in 1992.
The prohibition was due primarily to
concerns raised by studies that
demonstrated that spearfishing could be
detrimental to fisheries resources
through the selective removal of large
predator species. Research conducted
since sanctuary designation supports
this concern and reinforces the rationale
for a spearfishing prohibition. A
summary of this research is available on
the sanctuary Web site (http://
flowergarden.noaa.gov).

Comment 7. NOAA should allow
boaters to carry stowed spearguns on
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board vessels in FGBNMS to facilitate
spearfishing in areas outside of the
sanctuary before or after a sanctuary
visit.

Sanctuary regulations prohibit the
possession of any type of fishing
equipment (including spearguns),
except for conventional hook and line
gear, unless passing through without
interruption. The reason for this
restriction is related to the ability to
reasonably enforce the regulation. It is
difficult to enforce a spearfishing
prohibition if the possession of
spearfishing equipment is allowed in
the sanctuary. If only the use of such
equipment is prohibited, it would
require that direct observation of
spearfishing activity be made by a law
enforcement entity. In a remote location
such as FGBNMS, where the activity
would occur 70-100 feet below the
surface, enforcement by observation
only would be nearly impossible. The
existing regulation has been in effect
since designation 20 years ago, and it
has not resulted in undue restriction on
visitor use and activity. Therefore, the
regulation will remain as written. If
expansion is considered in future
analysis, when regulations are
considered for any potential new areas
to be added to the sanctuary, the use
and possession of spearguns would be
evaluated on an individual area basis.

Comment 8. NOAA should limit the
use of inappropriate fishing gear to
protect sanctuary resources or prohibit
fishing altogether in the existing
sanctuary.

National marine sanctuaries are
managed by NOAA to protect and
conserve their resources, and to allow
uses that are compatible with resource
protection. Current FGBNMS
regulations limit fishing within the
sanctuary to conventional hook and line
gear. Fishing by use of any other gear,
including spear guns, is prohibited.

During the scoping process for the
revised management plan and in
response to the DMP, many commenters
asked NOAA to consider closing all or
portions of the FGBNMS to fishing.
Although fishing pressure is perceived
to be moderate, the impact on local fish
populations is not well known at this
time. The spatial resolution of fishing
data is currently not precise enough to
quantitatively assess fishing pressure
within the sanctuary. The research and
monitoring action plan and the visitor
use action plan in the final management
plan lay out strategies to obtain
information that would allow NOAA to
evaluate compatible uses of the
sanctuary. In addition, Activity 2.3 of
the resource protection action plan
addresses the need for additional

measures to protect resources from
impacts associated with inappropriate
fishing gear.

Comment 9. NOAA has not presented
evidence that further fishing restrictions
are needed or that fish populations are
declining. Why are fishing and diving
impact studies necessary?

At this time, NOAA is not proposing
any regulations that would further
restrict fishing activity.

It is well documented that most
fishery stocks for which there are stock
assessments in the northern Gulf of
Mexico have undergone or are still
undergoing overfishing. Many species,
such as snapper, some species of
grouper, amberjack and others have
declined significantly in the Gulf of
Mexico since records have been kept.
Although there are recent data to
suggest that some species (such as red
snapper) have shown limited recovery
in population size, they are still much
lower than historical levels. It is logical
to assume that fish populations within
FGBNMS have also been similarly
affected by the general decline of fish
stocks throughout the Gulf of Mexico.
However, the data that do exist, such as
fish landing survey information, have
not been collected at a scale to
adequately evaluate impacts on an area
the size of the sanctuary. Therefore,
NOAA believes that the fishing and
diving impact studies would provide
valuable information for the
management of the sanctuary.

Diving

Comment 10. Through multiple DMP
proposals, NOAA is pursuing policies
that seem to discourage recreational
diving. The recreational dive
community should be embraced and
encouraged to assist with resource
protection.

ONMS embraces and welcomes
diving at FGBNMS. The management
strategies are not intended to discourage
recreational diving within the
sanctuary. Rather, NOAA is protecting
the resource while enhancing visitor
safety. Traditionally, recreational divers
have been among the strongest
supporters of the sanctuary—from
leading the effort for sanctuary
designation, to serving as naturalists
onboard charter boats, to reporting
observations when visiting the
sanctuary. NOAA intends that the
changes in sanctuary management will
not diminish the recreational diver’s
experience. By working together with
sanctuary users, especially recreational
divers, NOAA can more effectively meet
its goals and protect sanctuary
resources.

Comment 11. NOAA should adopt the
“Blue Star” program for FGBNMS.

The Blue Star program was
established by Florida Keys National
Marine Sanctuary management to
recognize charter boat operators who
promote responsible, sustainable, and
educational diving and snorkeling
practices. An activity to examine the
implementation of the Blue Star
program for FGBNMS was added to the
Education and Outreach Action Plan
(activity 3.3).

Ray/Whale Shark Regulations

Comment 12. The proposed regulation
prohibiting the disturbance of whale
sharks and all species of rays is too
broad. The prohibition should only
apply to manta rays and whale sharks.

There are a variety of ray species that
utilize the habitats within FGBNMS. In
addition to the giant manta, there are
other pelagic (free swimming) ray
species commonly observed, including
at least two species of mobula (devil)
rays, the spotted eagle ray, and the
cownose ray. Several species of bottom-
dwelling rays also live within the
sanctuary, including the southern
stingray and roughtail stingray. NOAA
believes that all species of rays should
be included in the regulation that
prohibits disturbance. It has been
demonstrated in other areas of the world
that stingrays and other rays can be
subject to negative disturbance from
visitor activities. See the programmatic
environmental assessment for additional
detail and references regarding impacts
on ray species in the FGBNMS.

Comment 13. The proposed regulation
to protect rays and whale sharks relies
on a definition of “disturb or disturbing
a ray or whale shark” that includes any
activity that “has the potential to
disrupt.” NOAA should revise this
catch-all phrase in the definition which
would potentially place every sanctuary
visitor in violation of the proposed rule.

NOAA agrees. The definition has been
revised to address this concern and
additional information has been added
to the preamble.

Comment 14. Using scientific studies
from other locations (e.g. the Cayman
Islands) to support regulations at
FGBNMS is inappropriate because the
interactions between sanctuary visitors
and wildlife are different at the
sanctuary than elsewhere. FGBNMS
does not have heavy visitor use like
other areas.

The purpose of the reference to the
Cayman Island study on stingrays was
to provide an example of an area that is
experiencing visitor use that may be
having potentially detrimental impacts
on a species of ray. It is not anticipated
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or suggested that this particular issue is
or will ever be a problem at FGBNMS.
It is relevant, however, because
stingrays are included in the proposed
regulation for FGBNMS, and it clearly
demonstrates that intense visitor
activity can affect the behavior and
health of a ray species, requiring
management action to control potential
impacts.

Comment 15. NOAA has not
demonstrated that divers are causing
physical harm to rays and whale sharks.
The proposed regulation is excessive.

NOAA has supplemented the
programmatic environmental
assessment with additional information
and references on the impacts of divers
on rays and whale sharks.

Visitor Use

Comment 16. The proposed dive flag
regulation should include the use of the
red and white diver down or “sports
diver” flag, because it is more widely
recognized by divers. The proposed
regulation also appears to be
inconsistent with the existing
requirement for use of the alpha flag in
the USCG navigation rules.

NOAA agrees. The regulation has
been revised to address this concern and
make it consistent with USCG
navigation rules.

Comment 17. NOAA should
implement a vessel registration system
for FGBNMS. Access to the sanctuary
could be controlled by issuing visitation
permits.

Although NOAA agrees that a vessel
registration system would provide
information on visitor use dynamics,
establishing a visitation permitting
system would be difficult. NOAA plans
to evaluate the effectiveness of the
voluntary registration system before
considering a mandatory visitation
permitting system. NOAA is gathering
more information about sanctuary use
and has asked visitors to use the
voluntary trip report form available on
the FGBNMS Web site. Activities 1.1
and 1.2 of the visitor use action plan
describe the need for and benefits of
voluntary vessel registration and a
visitor use monitoring program.

Comment 18. NOAA should
collaborate with other agencies and
industry to increase enforcement efforts
at FGBNMS. More enforcement is
needed. Add surveillance equipment to
platforms.

NOAA agrees. Currently, enforcement
of sanctuary regulations is done with
support from the U.S. Coast Guard and
NOAA’s Office of Law Enforcement.
NOAA plans to increase collaboration
with those entities as well as the Texas
and Louisiana state law enforcement

agencies. Enforcement at the sanctuary
is logistically difficult due to the
distance from shore. NOAA recognizes
that partnering with industry to place
monitoring or surveillance equipment
on the production platform that lies
within current sanctuary boundaries
could greatly enhance enforcement
capabilities. Therefore, NOAA has
added an activity to the resource
protection action plan in the final
management plan to consider this more
thoroughly.

Discharge

Comment 19. NOAA should prohibit
all discharges within the sanctuary,
including treated sewage.

NOAA is not prepared to prohibit all
discharges within the sanctuary at this
time. Given the distance from shore,
water depth, number and type of vessels
currently operating in the area, and
current scientific knowledge, NOAA
feels that allowing clean discharges will
provide adequate protection for
sanctuary resources while still allowing
compatible uses.

Comment 20. The new language in the
proposed rule that prohibits
“discharging or depositing from within
or into the sanctuary” is too broad and
open-ended and is cause for concern by
the oil and gas industry, especially
where entities are already permitted
under a National Pollutant Discharge
Elimination System (NPDES) general
permit for the Gulf of Mexico.

By adding the words “or into”, NOAA
is clarifying that the prohibition does
not only apply to discharges originating
in the sanctuary, the prohibition also
applies, for example, to immediate
discharges and deposits into the
sanctuary from aircraft, when waste is
thrown into the sanctuary from a vessel,
or from other similar activities.

This regulatory change will not have
an effect on the existing oil and gas
activities in the vicinity of the
sanctuary. For example, the two existing
platforms closest to the sanctuary are:
(a) High Island 384, located 0.26 miles
(1373 feet) from the boundary of West
Flower Bank; and (b) High Island 376,
located 0.22 miles (1162 feet) from East
Flower Garden Bank. Because of the
distance between those platforms and
the sanctuary boundaries, NOAA does
not foresee that either platform would
be impacted by the new rule because
NOAA does not envision conditions
that would enable a discharge from
these platforms to be considered a direct
discharge under sanctuary regulations
and consequently violate 15 CFR
922.122(a)(3)(i).

The purpose of the regulation is not
to create new restrictions on otherwise

lawful activities occurring beyond, but
adjacent to, the sanctuary boundaries.
Rather, NOAA'’s goal is to ensure
consistency among the regulations of
other sanctuaries. Discharges or deposits
originating from beyond the sanctuary
would still remain subject to the
regulations at § 922.122(a)(3)(ii), which
requires proof of entry into the
sanctuary and injury to sanctuary
resources to constitute a violation.

Education and Outreach

Comment 21. NOAA should build
constituency and numbers of sanctuary
advocates by increasing volunteer
recruitment.

NOAA agrees and recognizes the need
for increased volunteer involvement.
The strategy to increase public support
and stewardship of the sanctuary in the
final management plan (EO.3, activity
3.2) includes an activity to enhance the
FGBNMS volunteer program. The
planned addition of a volunteer
coordinator (OA.1, activity 1.1), subject
to budget allocations, would enable
NOAA to fully develop the FGBNMS
volunteer program.

Comment 22. NOAA should establish
outreach programs in coastal area
communities other than Galveston. It
should establish a presence in Louisiana
near recommended sanctuary
expansion areas.

Due to limited budget for outreach,
NOAA is currently focusing the majority
of its sanctuary outreach efforts in the
Galveston area in order to develop a
strong local constituency in the region
closest to the sanctuary. Nonetheless,
NOAA agrees that outreach efforts
should not be limited only to the
Galveston area, and welcomes
opportunities to work with partners
throughout the region. For example,
NOAA already has sanctuary outreach
programs in the form of exhibits in the
Audubon Aquarium of the Americas in
New Orleans, LA, the Texas State
Aquarium in Corpus Christi, TX and the
Tennessee Aquarium in Chattanooga,
TN. NOAA has also begun to develop
avenues for communicating with
fishermen and divers in Louisiana. In
the event that the sanctuary is expanded
to include banks off of Louisiana,
education and outreach programs to
reach that region would be developed at
that time. The sanctuary expansion
action plan does not make any
determination regarding the various
options for expanding the sanctuary or
regulations within expansion areas. The
action plan only lays out the framework
for conducting a thorough
environmental review required by
NEPA and NMSA.
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Comment 23. Education and outreach
programs should emphasize how
human activities impact marine habitats
and the benefits of marine reserves.

NOAA education and outreach
presentations, programs, and products
routinely include information about
human impacts on marine habitats.
NOAA also recognizes the value and
importance of educating people about a
variety of marine management
techniques, including marine reserves.
For example, NOAA produces lesson
plans and activities on topics such as
watersheds and marine debris. In
addition, information about human
impacts is incorporated throughout the
FGBNMS Web site.

Other

Comment 24. The FGBNMS
management plan should thoroughly
address the potential risks to FGBNMS
associated with oil and gas industry
operations in the Gulf of Mexico. NOAA
should consider additional regulations
due to the potential impact of oil spills.

The FGBNMS is located within one of
the most heavily developed offshore oil
and gas exploration areas in the world.
The potential for impact to the marine
environment of the Flower Garden
Banks from an oil-related incident has
been considered since before the area
became a national marine sanctuary.
Beginning in the 1970s, the Minerals
Management Service (now reorganized
into the Bureau of Ocean Energy
Management (BOEM) and the Bureau of
Safety and Environmental Enforcement
(BSEE)), identified the Flower Garden
Banks and many other reefs and banks
of the northwestern Gulf of Mexico as
areas that warranted special protection.
They developed a set of requirements,
called stipulations, to help minimize the
threat of impact from offshore oil and
gas activities (Reference: Notice to
Lessees, NTL No. 2009-G39,
“Biologically-Sensitive Underwater
Features and Areas”, Effective Date:
January 27, 2010). The earliest such
stipulations were published in the Final
Environmental Impact Statement for the
Gulf of Mexico Outer Continental Shelf
(OCS) lease sale 34 in May 1974. Since
the time that these, and other
stipulations, have been in place, they
have shown to be very effective in
protecting the sanctuary from routine
operations associated with offshore oil
and gas exploration and development.

Planning for an appropriate response
to an oil spill or other hazardous
material release in the vicinity of the
Flower Garden Banks is of the highest
priority for the sanctuary. The Oil
Pollution Act of 1990 requires the U.S.
Coast Guard to develop an Area

Contingency Plan (ACP) for each region
of coastal waters. NOAA continues to
coordinate with the USCG on updating
and refining the ACP for Texas and
Louisiana offshore waters. In addition,
NOAA will assist the USCG in the
development of a specific sub-area
contingency plan for oil spill response
for the Flower Garden Banks National
Marine Sanctuary area, as described in
Activity 2.4 of the Resource Protection
Action Plan.

Prior to the Deepwater Horizon event
in April 2010, which occurred slightly
east of the northwestern Gulf of Mexico,
there had not been a significant
hydrocarbon spill or other incident in
the region since the designation of
FGBNMS. However, a similar incident
could potentially occur in an area that
would threaten the health of sanctuary
resources. For that reason, NOAA is
working closely with BOEM and EPA in
reviewing, and revising, if necessary,
environmental policies related to
offshore oil and gas leasing and
development to ensure the highest level
of protection of sensitive biological
communities.

Given these existing various
mechanisms geared toward protecting
the FGBNMS from the disastrous effects
of a potential oil spill, NOAA did not
include a specific action plan on this
topic in the revised management plan.
Rather, staff effort will focus on
continuing to coordinate with other
agencies. Similarly, NOAA did not
revise the sanctuary regulations. NOAA
believes the current regulations in place
addressing disturbance of the seafloor
and discharges in the sanctuary are
adequate at this time.

Comment 25. Climate change is the
biggest threat to sanctuary resources.

NOAA recognizes that climate change
is a potential threat to sanctuary
resources. In 2010, NOAA finalized a
Climate Strategy for national marine
sanctuaries and implemented a
“Climate-Smart Sanctuaries” Initiative.
Language has been added to the
operation and administration and
education and outreach action plans to
incorporate various aspects of this
initiative. In addition, NOAA will
develop a climate change site scenario
and climate change action plan for
FGBNMS and plans to pursue Climate-
Smart Sanctuary Certification as
detailed in activity 2.6 of the resource
protection action plan in the final
management plan.

Comment 26. Artificial reefs should
be protected.

There are no artificial reefs in
FGBNMS. If presented with
opportunities to make recommendations
during decommissioning processes for

platforms within sanctuary boundaries,
NOAA would examine the options on a
case-by-case basis.

Comment 27. NOAA must take
aggressive action to prevent the
establishment of the invasive lionfish in
FGBNMS.

Lionfish have been observed in
sanctuary waters since July 2011. As
stated in Activity 5.2 of the research and
monitoring action plan in the final
management plan, NOAA is currently
developing research priorities and a
response plan to study and manage the
impacts of invasive species, including
lionfish, on sanctuary resources.

At this time, NOAA'’s policy is to
remove any lionfish encountered in
sanctuary boundaries using prescribed
protocols. Permits for the removal of
lionfish have been issued to some dive
masters of recreational dive charters that
frequent the sanctuary to assist in this
effort. The diving public is also
encouraged to help monitor the
situation by reporting any lionfish
sightings, including date, time, location,
size of the lionfish, and any other
information about the habitat or the
behavior of the fish to sanctuary staff.

Comment 28. The cost to implement
the management plan is unreasonably
high. NOAA should carefully consider
availability of funds during the
proposed sanctuary expansion and
prioritize activities, which should
include R/V Manta operations.

The budget estimates given in the
draft management plan are those
necessary to support all of the activities
identified within the various action
plans. While the plan was developed
with realistic expectations, NOAA
recognizes that not all of the activities
can or will be carried out due to
budgetary restrictions or other factors.
Therefore, NOAA agrees with the
suggestion that activities should be
prioritized in the plan, and this has
been added to the document. However,
over the years, NOAA has taken a
number of steps to increase resources
available for sanctuaries. These have
included pursuing outside funding
sources for critical operations such as
grants, partner cost-sharing, donations,
and special use permit fees. NOAA has
also been successful in leveraging
partner capabilities and in-kind support.
For example, the U.S. Coast Guard has
provided aerial overflights for
surveillance and enforcement at
FGBNMS.

During the preliminary evaluation of
possible sanctuary expansion
alternatives by the Sanctuary Advisory
Council, budgetary factors were taken
into consideration. For example, the
areas presented for potential expansion
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by the Sanctuary Advisory Council were
limited by the distance that could be
serviced within the operational
capabilities of the existing sanctuary
vessel (approximately 200 miles from
Galveston TX), reducing the need for
additional vessels or infrastructure.
Priority consideration was also given to
the anticipated amount of funds
available in the sanctuary budget to
operate the R/V Manta in other areas of
the Gulf of Mexico.

The effective operation of the R/V
Manta is necessary in the
implementation of almost all aspects of
sanctuary management. As such, the
continued maintenance of this asset is a
high priority for NOAA, and will be
given due consideration in the
allocation of available resources.

V. Classification

A. National Environmental Policy Act

NOAA has prepared a final
programmatic environmental
assessment to analyze the potential
environmental impacts of this
rulemaking. The programmatic
environmental assessment analyzes the
administrative and programmatic
activities associated with the No Action
Alternative and the Preferred
Alternative to revise the FGBNMS
management plan and take regulatory
actions. Administrative activities
conducted within existing facilities,
such as consultations, outreach,
administrative frameworks,
development of plans, and data analysis
will have little to no potential to
significantly affect the quality of the
human environment according to NEPA
standards. Activities to manage the
sanctuary as outlined in the final
management plan, considered together
with the many natural and human-
induced stressors to sanctuary
resources, generally result in a
cumulative beneficial impact to these
resources. However, as with the
administrative activities, the positive
impacts do not meet the NEPA
threshold for significance. This is
because at a programmatic level, no
single activity, when taken in
consideration with others, will have
significant beneficial or negative
impacts on any individual or combined
resource.

To the extent that future activities
considered under any of the action
plans (which range from infrastructure
construction, management measures to
implement sanctuary expansion, or
establishment of an experimental
closure to evaluate the impacts of diving
and fishing) are conducted in the
human environment, a NEPA review to

analyze the impacts of alternatives
would be conducted.

The programmatic environmental
assessment on the final management
plan and revised regulations for
FGBNMS results in a Finding of No
Significant Impact (FONSI).
Accordingly, no environmental impact
statement was prepared. Copies of the
environmental assessment and FONSI
are available at the address and Web site
listed in the ADDRESSES section of this
final rule.

B. Executive Order 12866: Regulatory
Impact

Under Executive Order 12866, if the
proposed regulations are ““significant”
as defined in section 3(f) of the Order,
an assessment of the potential costs and
benefits of the regulatory action must be
prepared and submitted to the Office of
Management and Budget. This rule has
been determined to be not significant
within the meaning of Executive Order
12866.

C. Executive Order 13132: Federalism
Assessment

All of the actions occur in the
Exclusive Economic Zone beyond state
jurisdiction. NOAA has concluded this
regulatory action does not have
federalism implications sufficient to
warrant preparation of a federalism
assessment under Executive Order
13132.

D. Paperwork Reduction Act

This rule does not contain any new
information or revisions to the existing
information collection requirement that
was previously approved for this rule by
OMB (OMB Control Number 0648—
0141) under the Paperwork Reduction
Act of 1980, 44 U.S.C. 3501 et seq.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

E. Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., the
Chief Counsel for Regulation at the
Department of Commerce certified to
the Chief Counsel for Advocacy, Small
Business Administration that this action
will not have a significant economic
impact on a substantial number of small
entities. The factual basis for this
certification was published with the
proposed rule and is not repeated here.
No comments were received regarding
the economic impact of this rule. As a

result, a final regulatory flexibility
analysis was not prepared.

VI. References for Citations

All references that NOAA used as a
basis for this rule can be made available
to the public upon request as specified
in the ADDRESSES section.

List of Subjects in 15 CFR Part 922

Administrative practice and
procedure, Coastal zone, Fish, Fisheries,
Historic preservation, Intergovernmental
relations, Marine resources, Monuments
and memorials, Natural resources,
Wildlife, Wildlife refuges, Wildlife
management areas.

Dated: April 18, 2012.
David M. Kennedy,
Assistant Administrator for Ocean Services
and Coastal Zone Management.

For the reasons discussed in the
preamble, part 922, title 15 of the Code
of Federal Regulations is amended as
follows:

PART 922—NATIONAL MARINE
SANCTUARY PROGRAM
REGULATIONS

m 1. The authority citation for part 922
continues to read as follows:

Authority: 16 U.S.C. 1431 et seq.
W 2. Revise §922.121 to read as follows:

§922.121 Definitions.

As used in this subpart:

Attract or attracting means the
conduct of any activity that lures or may
lure any animal in the Sanctuary by
using food, bait, chum, dyes, decoys
(e.g., surfboards or body boards used as
decoys), acoustics or any other means,
except the mere presence of human
beings (e.g., swimmers, divers, boaters,
kayakers, surfers).

Clean means not containing
detectable levels of harmful matter.

Disturb or disturbing a ray or whale
shark means to, or attempt to touch,
handle, ride, pursue, chase away, hunt,
restrain, detain (no matter how
temporarily), capture, collect, or
conduct any other activity that disrupts
or has the potential to disrupt any ray
or whale shark in the Sanctuary by any
means. Notwithstanding the above, the
mere presence of human beings (e.g.,
swimmers, divers, boaters, kayakers) is
exempted from this definition.

Harmful matter means any substance,
or combination of substances, that
because of its quantity, concentration, or
physical, chemical, or infectious
characteristics may pose a present or
potential threat to Sanctuary resources
or qualities, including but not limited
to: Fishing nets, fishing line, hooks,
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fuel, oil, and those contaminants
(regardless of quantity) listed at 40 CFR
302.4 pursuant to 42 U.S.C. 9601(14) of
the Comprehensive Environmental
Response, Compensation, and Liability
Act, as amended.

No-activity zone means the two
geographic areas delineated by the
Department of the Interior in
stipulations for OCS lease sale 112 over
and surrounding the East and West
Flower Garden Banks, and the
geographic area delineated by the
Department of the Interior in
stipulations for OCS lease sale 171 over
and surrounding Stetson Bank, as areas
in which activities associated with
exploration for, development of, or
production of hydrocarbons are
prohibited. The precise aliquot part
description of these areas around the
East and West Flower Garden Banks are
provided in appendix B of this subpart;
the no-activity zone around Stetson
Bank is defined as the 52 meter isobath.
These particular aliquot part
descriptions for the East and West
Flower Garden Banks, and the 52 meter
isobath around Stetson Bank, define the
geographic scope of the “no-activity
zones” for purposes of the regulations in
this subpart. The descriptions for the
East and West Flower Garden Banks no-
activity zones are based on the
“1/41/41/4” system formerly used by
the Department of the Interior, a method
that delineates a specific portion of a
block rather than the actual underlying
isobath.

m 3. Revise §922.122 to read as follows:

§922.122 Prohibited or otherwise
regulated activities.

(a) Except as specified in paragraphs
(c) through (h) of this section, the
following activities are prohibited and
thus are unlawful for any person to
conduct or to cause to be conducted:

(1) Exploring for, developing, or
producing oil, gas, or minerals except
outside of all no-activity zones and
provided all drilling cuttings and
drilling fluids are shunted to the seabed
through a downpipe that terminates an
appropriate distance, but no more than
ten meters, from the seabed.

(2) (i) Anchoring any vessel within
the Sanctuary.

(ii) Mooring any vessel within the
Sanctuary, except that vessels 100 feet
(30.48 meters) or less in registered
length may moor to a Sanctuary
mooring buoy.

(iii) Mooring a vessel in the Sanctuary
without clearly displaying the blue and
white International Code flag “A”
(“‘alpha” dive flag) or the red and white
“sports diver”” flag whenever a SCUBA
diver from that vessel is in the water

and removing the “alpha” dive flag or
“sports diver” flag after all SCUBA
divers exit the water and return back on
board the vessel, consistent with U.S.
Coast Guard guidelines relating to sports
diving as contained within “Special
Notice to Mariners” (00—208) for the
Gulf of Mexico.

(3)(i) Discharging or depositing from
within or into the Sanctuary any
material or other matter except:

(A) Fish, fish parts, chumming
materials, or bait used in or resulting
from fishing with conventional hook
and line gear in the Sanctuary, provided
that such discharge or deposit occurs
during the conduct of such fishing
within the Sanctuary;

(B) Clean effluent generated
incidental to vessel use by an operable
Type I or Type Il marine sanitation
device (U.S. Coast Guard classification)
approved in accordance with section
312 of the Federal Water Pollution
Control Act, as amended (FWPCA),

33 U.S.C. 1322. Vessel operators must
lock marine sanitation devices in a
manner that prevents discharge or
deposit of untreated sewage;

(C) Clean vessel deck wash down,
clean vessel engine cooling water, clean
vessel generator cooling water, clean
bilge water, or anchor wash;

(D) Engine exhaust;

(E) In areas of the Sanctuary outside
the no-activity zones, drilling cuttings
and drilling fluids necessarily
discharged incidental to the exploration
for, development of, or production of oil
or gas in those areas and in accordance
with the shunting requirements of
paragraph (a)(1) of this section unless
such discharge injures a Sanctuary
resource or quality.

(ii) Discharging or depositing, from
beyond the boundaries of the Sanctuary,
any material or other matter, except
those listed in paragraphs (a)(3)(i)(A)
through (D) of this section, that
subsequently enters the Sanctuary and
injures a Sanctuary resource or quality.

(4) Drilling into, dredging, or
otherwise altering the seabed of the
Sanctuary (except as allowed under
paragraph (c) of this section); or
constructing, placing, or abandoning
any structure, material, or other matter
on the seabed of the Sanctuary.

(5) Injuring or removing, or
attempting to injure or remove, any
coral or other bottom formation,
coralline algae or other plant, marine
invertebrate, brine-seep biota, or
carbonate rock within the Sanctuary.

(6) Taking any marine mammal or
turtle within the Sanctuary, except as
permitted by regulations, as amended,
promulgated under the Marine Mammal
Protection Act, as amended, 16 U.S.C.

1361 et seq., and the Endangered
Species Act, as amended, 16 U.S.C.
1531 et seq.

(7) Killing, injuring, attracting,
touching, or disturbing a ray or whale
shark in the Sanctuary. Notwithstanding
the above, the incidental and
unintentional injury to a ray or whale
shark as a result of fishing with
conventional hook and line gear is
exempted from this prohibition.

(8) Injuring, catching, harvesting,
collecting, or feeding, or attempting to
injure, catch, harvest, collect, or feed,
any fish within the Sanctuary by use of
bottom longlines, traps, nets, bottom
trawls, or any other gear, device,
equipment, or means except by use of
conventional hook and line gear.

(9) Possessing within the Sanctuary
(regardless of where collected, caught,
harvested or removed), except for valid
law enforcement purposes, any
carbonate rock, coral or other bottom
formation, coralline algae or other plant,
marine invertebrate, brine-seep biota, or
fish (except for fish caught by use of
conventional hook and line gear).

(10) Possessing or using within the
Sanctuary, except possessing while
passing without interruption through it
or for valid law enforcement purposes,
any fishing gear, device, equipment or
means except conventional hook and
line gear.

(11) Possessing, except for valid law
enforcement purposes, or using
explosives or releasing electrical charges
within the Sanctuary.

(b) If any valid regulation issued by
any Federal authority of competent
jurisdiction, regardless of when issued,
conflicts with a Sanctuary regulation,
the regulation deemed by the Director as
more protective of Sanctuary resources
and qualities shall govern.

(c) The prohibitions in paragraphs
(a)(2)(i), (a)(4), and (a)(11) of this section
do not apply to necessary activities
conducted in areas of the Sanctuary
outside the no-activity zones and
incidental to exploration for,
development of, or production of oil or
gas in those areas.

(d) The prohibitions in paragraphs
(a)(2) through (11) of this section do not
apply to activities necessary to respond
to emergencies threatening life,
property, or the environment.

(e)(1) The prohibitions in paragraphs
(a)(2) through (11) of this section do not
apply to activities being carried out by
the Department of Defense as of the
effective date of Sanctuary designation
(January 18, 1994). Such activities shall
be carried out in a manner that
minimizes any adverse impact on
Sanctuary resources and qualities. The
prohibitions in paragraphs (a)(2)
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through (11) of this section do not apply
to any new activities carried out by the
Department of Defense that do not have
the potential for any significant adverse
impacts on Sanctuary resources or
qualities. Such activities shall be carried
out in a manner that minimizes any
adverse impact on Sanctuary resources
and qualities. New activities with the
potential for significant adverse impacts
on Sanctuary resources or qualities may
be exempted from the prohibitions in
paragraphs (a)(2) through (11) of this
section by the Director after
consultation between the Director and
the Department of Defense. If it is
determined that an activity may be
carried out, such activity shall be
carried out in a manner that minimizes
any adverse impact on Sanctuary
resources and qualities.

(2) In the event of threatened or actual
destruction of, loss of, or injury to a
Sanctuary resource or quality resulting
from an untoward incident, including
but not limited to spills and groundings,
caused by a component of the
Department of Defense, the cognizant
component shall promptly coordinate
with the Director for the purpose of
taking appropriate actions to respond to
and mitigate the harm and, if possible,
restore or replace the Sanctuary
resource or quality.

(f) The prohibitions in paragraphs
(a)(2) through (11) of this section do not
apply to any activity executed in
accordance with the scope, purpose,
terms, and conditions of a National
Marine Sanctuary permit issued
pursuant to § 922.48 and §922.123 or a
Special Use permit issued pursuant to
section 310 of the Act.

(g) The prohibitions in paragraphs
(a)(2) through (11) of this section do not
apply to any activity authorized by any
lease, permit, license, approval or other
authorization issued after January 18,
1994, provided that the applicant
complies with § 922.49, the Director
notifies the applicant and authorizing
agency that he or she does not object to
issuance of the authorization, and the
applicant complies with any terms and
conditions the Director deems necessary
to protect Sanctuary resources and
qualities.

(h) Notwithstanding paragraphs (f)
and (g) of this section, in no event may
the Director issue a National Marine
Sanctuary permit under § 922.48 and
§922.123 or a Special Use permit under
section 10 of the Act authorizing, or
otherwise approve, the exploration for,
development of, or production of oil,
gas, or minerals in a no-activity zone.
Any leases, permits, approvals, or other
authorizations authorizing the
exploration for, development of, or

production of oil, gas, or minerals in a
no-activity zone and issued after the
January 18, 1994 shall be invalid.

m 4. Amend § 922.123 by revising
paragraphs (a) through (c) as follows:

§922.123 Permit procedures and criteria.

(a) A person may conduct an activity
prohibited by § 922.122(a)(2) through
(11) if conducted in accordance with the
scope, purpose, terms, and conditions of
a permit issued under this section and
§922.48.

(b) Applications for such permits
should be addressed to the Director,
Office of National Marine Sanctuaries;
Attn: Superintendent, Flower Garden
Banks National Marine Sanctuary, 4700
Avenue U, Building 216, Galveston, TX
77551.

(c) The Director, at his or her
discretion, may issue a permit, subject
to such terms and conditions as he or
she deems appropriate, to conduct an
activity prohibited by § 922.122(a)(2)
through (11), if the Director finds that
the activity will: Further research
related to Sanctuary resources; further
the educational, natural or historical
resource value of the Sanctuary; further
salvage or recovery operations in or near
the Sanctuary in connection with a
recent air or marine casualty; or assist
in managing the Sanctuary. In deciding
whether to issue a permit, the Director
shall consider such factors as: The
professional qualifications and financial
ability of the applicant as related to the
proposed activity; the duration of the
activity and the duration of its effects;
the appropriateness of the methods and
procedures proposed by the applicant
for the conduct of the activity; the
extent to which the conduct of the
activity may diminish or enhance
Sanctuary resources and qualities; the
cumulative effects of the activity; and
the end value of the activity. In
addition, the Director may consider
such other factors as he or she deems
appropriate.

* * * * *
[FR Doc. 2012—-10093 Filed 4-26-12; 8:45 am]
BILLING CODE 3510-NK-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—2012-0046]
RIN 1625-AA08

Special Local Regulation for Marine
Events; Temporary Change of Dates
for Recurring Marine Events in the
Fifth Coast Guard District, Ocean City
Maryland Offshore Grand Prix, Ocean
City, MD

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily changing the enforcement
period for a special local regulation for
one recurring marine event in the Fifth
Coast Guard District, specifically, the
“Ocean City Maryland Offshore Grand
Prix,” hydroplane races on the North
Atlantic Ocean near Ocean City,
Maryland. The event consists of
approximately 50 V-hull and twin-hull
inboard hydroplanes racing in heats
counter-clockwise around an oval race
course, this regulation is necessary to
provide for the safety of life on
navigable waters during the event. This
action is intended to restrict vessel
traffic in portions of the North Atlantic
Ocean near Ocean City, Maryland
during the event.

DATES: This rule is effective from

11 a.m. to 5 p.m. on May 13, 2012.
ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket are part
of docket USCG-2012-0046 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2012-0046 in the “Search” box, and
then clicking ““Search.” They are also
available for inspection or copying at
the Docket Management Facility (M—30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email LCDR Hector Cintron,
Waterways Management Division Chief,
Sector Hampton Roads, Coast Guard;
telephone 757-668-5581, email
Hector.L.Cintron@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.
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SUPPLEMENTARY INFORMATION:

Regulatory Information

On March 16, 2012, we published a
notice of proposed rulemaking (NPRM)
entitled Special Local Regulation for
Marine Events; Temporary Change of
Dates for Recurring Marine Events in the
Fifth Coast Guard District, Ocean City
Maryland Offshore Grand Prix, Ocean
City, Maryland in the Federal Register
(77 FR 15647). We received no
comments on the proposed rule. No
public meeting was requested, and none
was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Due to the need for immediate
action, the restriction of vessel traffic is
necessary to protect life, property and
the environment during the fireworks
event; therefore, a 30-day delayed
effective date is impracticable. Delaying
the effective date would be contrary to
the regulation’s intended objectives of
protecting persons and vessels involved
in the event, and enhancing public and
maritime safety.

Background and Purpose

Marine events are frequently held on
the navigable waters within the
boundary of the Fifth Coast Guard
District. The water activities that
typically comprise marine events
include sailing regattas, power boat
races, swim races and holiday parades.
For a description of the geographical
area of each Coast Guard Sector—
Captain of the Port Zone, please see 33
CFR 3.25.

This regulation will temporarily
change the enforcement period of
special local regulations for one
recurring marine event within the Fifth
Coast Guard District. This regulation
applies to one marine event in 33 CFR
100.501, Table to § 100.501.

The Offshore Performance
Association (OPA) Racing LLC annually
sponsors the “Ocean City Maryland
Offshore Grand Prix’’, on the waters of
the North Atlantic Ocean near Ocean
City, Maryland. This year, the event will
be held on May 13, 2012. The regulation
at 33 CFR 100.501 is effective annually
for the Ocean City Offshore Challenge
marine event. The event consists of
approximately 50 V-hull and twin-hull
inboard hydroplanes racing in heats
counter-clockwise around an oval race
course. A fleet of spectator vessels is
expected to gather near the event site to
view the competition. Therefore, to
ensure the safety of participants,
spectators, support and transiting
vessels, the Coast Guard will

temporarily restrict vessel traffic in the
event area during the hydroplane races.
The regulation at 33 CFR 100.501 would
be enforced for the duration of the
event. Under the provisions of 33 CFR
100.501, from 11 a.m. to 5 p.m. on May
13, 2012, vessels may not enter the
regulated area unless they receive
permission from the Coast Guard Patrol
Commander.

Discussion of Comments and Changes

The Coast Guard did not receive
comments in response to the notice of
proposed rulemaking (NPRM) published
in the Federal Register. Accordingly,
the Coast Guard is establishing a safety
zone on specified waters on the North
Atlantic Ocean, Ocean City, Maryland.

Discussion of Rule

The Coast Guard is establishing a
temporary special local regulation on
specified waters of the North Atlantic
Ocean, in Ocean City, Maryland. The
regulated area will be established in the
interest of public safety during the
“Ocean City Offshore Grand Prix”’, and
will be enforced from 11 a.m. to 5 p.m.
on May 13, 2012. The Coast Guard, at
its discretion, when practical will allow
the passage of vessels when races are
not taking place. Except for participants
and vessels authorized by the Captain of
the Port or his Representative, no person
or vessel may enter or remain in the
regulated area.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. We expect the economic impact
of this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
Although this rule prevents traffic from
transiting a portion of certain waterways
during specified times, the effect of this
regulation will not be significant due to
the limited duration that the regulated
area will be in effect and the extensive
advance notifications that will be made

to the maritime community via marine
information broadcasts, local radio
stations and area newspapers so
mariners can adjust their plans
accordingly. Additionally, this
rulemaking does not change the
permanent regulated areas that have
been published in 33 CFR 100.501,
Table to § 100.501. In some cases vessel
traffic may be able to transit the
regulated area when the Coast Guard
Patrol Commander deems it is safe to do
s0.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ‘““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

The rule would affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor on
the North Atlantic Ocean in the vicinity
of Ocean City, Maryland from 11 a.m.
until 5 p.m. on May 13, 2012.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.
This regulation will not have a
significant impact on a substantial
number of small entities because: (i) It
will be enforced only for a short period
of time one days; (ii) vessels may be
granted the opportunity to transit the
regulated area during the period of
enforcement if the Patrol Commander
deems it safe to do so; (iii) vessels may
transit around the regulated area; and
(iv) before the enforcement period, the
Coast Guard will issue maritime
advisories so mariners can adjust their
plans accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
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better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a

State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

This rule is not a “significant energy
action” under Executive Order 12866
and is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy.

Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

TABLE TO §100.501

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves implementation of regulations
within 33 CFR Part 100 that apply to
organized marine events on the
navigable waters of the United States
that may have potential for negative
impact on the safety or other interest of
waterway users and shore side activities
in the event area. The category of water
activities includes but is not limited to
sail boat regattas, boat parades, power
boat racing, swimming events, crew
racing, and sail board racing. An
environmental analysis checklist and a
categorical exclusion determination will
be available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2.1n §100.501:

m a. Suspend line No. (c).7 in the Table
to §100.501.

m b. Add temporary line No.(c.)24 in
Table to § 100.501 to read as follows:

§100.501 Special Local Regulations;
Marine Events in the Fifth Coast Guard
District.

* * * * *

[All coordinates listed in the Table to § 100.501 reference Datum NAD 1983]

Number Date Event

Sponsor

Location

(c.) Coast Guard Sector Hampton Roads—COTP Zone
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TABLE TO § 100.501—Continued
[All coordinates listed in the Table to § 100.501 reference Datum NAD 1983]

Number Date Event Sponsor Location
24 ... May 13, 2012 ... Ocean City Mary- Offshore Perform- The waters of the Atlantic Ocean commencing at a point on the shoreline
land Offshore ance Assn. at latitude 38°25’42” N, longitude 075°03'06” W; thence east southeast
Grand Prix. Racing, LLC. to latitude 38°25’30” N, longitude 075°02'12” W, thence south south-
west parallel to the Ocean City shoreline to latitude 38°19'12” N, lon-
gitude 075°03'48” W; thence west northwest to the shoreline at latitude
38°19'30” N, longitude 075°05'00” W. The waters of the Atlantic
Ocean bounded by a line drawn from a position along the shoreline
near Ocean City, MD at latitude 38°22'25.2” N, longitude 075°03'49.4”
W, thence easterly to latitude 38°22°00.4” N, longitude 075°02°34.8”
W, thence southwesterly to Ilatitude 38°19’35.9” N, longitude
075°03'35.4” W, thence westerly to a position near the shoreline at
latitude 38°20°05” N, longitude 075°0448.4” W, thence northerly along
the shoreline to the point of origin.
* * * * * USCG-2012-0340 in the “Search” box, = comment period to run would be
Dated: April 18, 2012. and ther} clicking .“Searcl.l.” They are %mpracticable anFl contrary to the public
Mark S. Osl also available for inspection or copying interest because it would inhibit the
. Ugle, .1e .1s
Captai . at the Docket Management Facility (M—  Coast Guard’s ability to protect the
aptain, U.S. Coast Guard, Captain of the . . . .
Port Hampton Roads. 30), U.S. Department of Transportation, public from the hazards associated with

[FR Doc. 2012-10258 Filed 4-26—12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG—-2012-0340]

RIN 1625-AA08

Special Local Regulation; Hebda Cup

Rowing Regatta, Trenton Channel;
Detroit River, Wyandotte, MI

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary special local
regulation on the Trenton Channel of
the Detroit River, Wyandotte, Michigan.
This action is necessary and intended to
ensure safety of life on the navigable
waters immediately prior to, during, and
immediately after the Hebda Cup
Rowing Regatta. This special local
regulation will establish restrictions
upon, and control movement of, vessels
in a portion of the Trenton Channel.
During the enforcement period, no
person or vessel may enter the regulated
area without permission of the Captain
of the Port.

DATES: This rule is effective from 7:30
a.m. until 4:30 p.m. on April 28, 2012.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2012—-
0340 and are available online by going
to http://www.regulations.gov, inserting

West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email LT Adrian
Palomeque, Prevention Department,
Sector Detroit, Coast Guard; telephone
313-568-9508, email
Adrian.F.Palomeque@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366-9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because waiting
for a notice and comment period to run
would be impracticable and contrary to
the public interest. The final details of
this boat race were not received in
sufficient time for the Coast Guard to
solicit public comments before the start
of the event. Thus, delaying this
temporary rule to wait for a notice and

this boat race, which are discussed
further below.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than
30 days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable and
contrary to public interest for the same
reasons discussed in the preceding
paragraph.

Background and Purpose

On April 28, 2012, the Wyandotte
Boat Club is holding a rowing race that
will require the immediate area to be
clear of all vessel traffic. The rowing
race will occur between 7:30 a.m. until
4:30 p.m. on April 28, 2012. The
Captain of the Port Detroit has
determined that the likely combination
of recreation vessels, commercial
vessels, and large numbers of spectators
in close proximity to the boat race along
the water could easily result in serious
injuries or fatalities.

Discussion of Rule

In light of the aforesaid hazards, the
Captain of the Port Detroit has
determined that a special local
regulation is necessary to protect
spectators, vessels, and participants.
The special local regulation will
encompass all waters, starting at a point
on land at position 42°10°58” N,
083°9'13” W; following the Trenton
Channel north to position 42°11’44” N,
083°8’56” W; and will be enforced on
April 28, 2012, from 7:30 a.m. until
4:30 p.m. All geographic coordinates are
North American Datum of 1983 (NAD
83).
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Entry into, transiting, or anchoring
within the regulated area is prohibited
unless authorized by the Captain of the
Port Detroit or his designated on scene
representative. The Captain of the Port
or his designated on scene
representative may be contacted via
VHF Channel 16.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
The Coast Guard’s use of this special
local regulation will be of relatively
short duration, and it is designed to
minimize the impact on navigation.
Moreover, vessel may, when
circumstances allow, obtain permission
from the Captain of the Port to transit
through the area affected by this special
local regulations. Overall, the Coast
Guard expects insignificant adverse
impact to mariners from the
enforcement of this special local
regulation.

Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their

fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule would affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
this portion of the Trenton Channel near
Wyandotte, MI between 7:30 a.m. until
4:30 p.m. on April 28, 2012.

This special local regulation will not
have a significant economic impact on
a substantial number of small entities
for the following reasons: This rule will
only be in effect and enforced for nine
hours on one day. The race event will
be temporarily stopped for any deep
draft vessels transiting through the
shipping lanes. The Coast Guard will
give notice to the public via a Broadcast
Notice to Mariners that the regulation is
in effect, allowing vessel owners and
operators to plan accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have

analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.
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Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves a special local regulation
issued in conjunction with a regatta or
marine parade, therefore (34)(h) of the
Instruction applies. An environmental
analysis checklist and a categorical
exclusion determination will be
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add § 100.35T09-0340 to read as
follows:

§100.35T09-0340 Special Local
Regulation; Hebda Cup Rowing Regatta,
Wyandotte, MI.

(a) Regulated area. A regulated area is
established to include all waters of the
Trenton Channel in the Detroit River,
Wyandotte, Michigan, starting at a point
on land at position 42°10'58” N,
083°9'13” W; following the Trenton
Channel north to position 42°11°44” N,
083°8’56” W. All geographic coordinates
are North American Datum of 1983
(NAD 83).

(b) Special local regulation. No vessel
may enter, transit through, or anchor
within the regulated area without the
permission of the Coast Guard Patrol
Commander.

(c) Enforcement period. This
regulation will be enforced from 7:30
a.m. until 4:30 p.m. on April 28, 2012.

(d) Vessel operators desiring to enter
or operate within the regulated area
shall contact the Coast Guard Patrol
Commander to obtain permission to do
so. Vessel operators given permission to
enter or operate in the regulated area
must comply with all directions given to
them by the Coast Guard Patrol
Commander.

Dated: April 16, 2012.
J.E. Ogden,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. 2012—-10254 Filed 4-26-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2012-0170]
RIN 1625-AA08

Special Local Regulation; Galveston
Bay, Kemah, TX

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary special local
regulation in Galveston Bay in the
vicinity of Kemah, Texas. This
temporary special local regulation is
necessary to provide for the safety of
swimmers participating in the Memorial
Hermann Kemah Triathlon. All vessels
will be prohibited from transiting in or
near the area except as specifically
authorized by the Captain of the Port or
a designated representative.

DATES: This rule is effective on April 29,
2012 from 6 a.m. until 12 noon.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2012—
0170 and are available online by going
to http://www.regulations.gov, inserting
USCG-2012-0170 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,

between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email LT Margaret Brown,
Coast Guard; telephone 713-678-9001,
email Margaret.A.Brown@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202—-366-9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule. The intended
date for this charitable event is April 29,
2012. Publishing an NPRM is
impracticable because it would delay
the effective date for this special local
regulation.

This event and special local
regulation are part of a Direct Final Rule
(DFR) creating a list of annually
recurring special local regulations under
33 CFR part 100, taking place in the
Eighth Coast Guard District. The DFR
published in the Federal Register on
March 1, 2012, (77 FR 12456), provides
for a comment period and is scheduled
to go into effect May 30, 2012 which is
after the April 29, 2012 scheduled date
for this event. A comment period is
provided in the DFR, but awaiting the
DFR effective date and delaying or
foregoing the special local regulation
needed for the safety of triathlon
participants would be contrary to public
interest.

For the same reasons, under 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.
Immediate action is needed to protect
swimmers participating in the Memorial
Hermann Kemah Triathlon.

Basis and Purpose

The swimming portion of the
Memorial Hermann Triathlon will
feature swimmers entering the water
from a vessel and swimming
approximately one mile to shore. This
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special local regulation provides a
protected area for the swimmers from
recreational and other vessels that might
be in the area.

Discussion of Rule

The Coast Guard is establishing a
temporary special local regulation in
Galveston Bay. The area regulated
begins at Latitude 29°32°38.02” N,
Longitude 095°00°58.30” W thence east
to Latitude 29°32746.73” N, Longitude
094°59'50.36” W, thence south to
Latitude 29°32’36.98” N, Longitude
094°59’50.32” W, thence west to
29°32’30.86” N, Longitude 095°00'56.91”
W thence along the shoreline to the
point of beginning. This rule is
established to allow for the safety of
swimmers participating in a triathlon.
Vessels will not be allowed to transit
within the designated area immediately
before, during, and after the swim
portion of the triathlon.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

This regulation will only be in effect
for six hours. Notifications to the marine
community will be made through
broadcast notice to mariners and
electronic mail. The special local
regulation will not affect channel
navigation and will only affect few
recreational vessels. The impacts on
routine navigation are expected to be
minimal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and

governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will not affect small entities
because the special local regulation does
not inhibit navigation. Recreational
vessels may navigate around the
restricted area. If you are a small
business entity and are significantly
affected by this regulation please
contact LT Margaret Brown, Coast
Guard Sector Houston-Galveston, at
(713) 678-9001.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INTFORMATION CONTACT section to

coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.
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Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves establishing a special local
regulation, requiring a permit wherein
an analysis of the environmental impact
of the regulations was performed. Under
figure 2—1, paragraph (34)(h), of the
Instruction, an environmental analysis
checklist and a categorical exclusion
determination are not required for this
rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Anew temporary § 100.35T08—-0170
is added to read as follows:

§100.35T08-0170 Special Local
Regulation; Galveston Bay, Kemah, TX

(a) Location. Under this temporary
rule, the following area is a regulated
area: Galveston Bay, beginning at
Latitude 29°32’38.02” N, Longitude
095°00’58.30” W thence east to Latitude
29°32’46.73” N, Longitude 094°59’50.36”
W, thence south to Latitude
29°32’36.98” N, Longitude 094°59'50.32”
W, thence west to 29°3230.86” N,
Longitude 095°00'56.91” W thence along
the shoreline to the point of beginning.

(b) Enforcement date. This temporary
rule will be enforced from 6 a.m. to
12 noon on April 29, 2012.

(c) Special local regulations. (1) In
accordance with the general regulations
in §100.35 of this part, entry into this
area is prohibited immediately before,
during and immediately following the
swimming portion of this triathlon
event.

(2) Vessels shall not transit through or
within the restricted area during the

swimming portion of the triathlon
event.

(3) No vessel shall anchor, block,
loiter, or impede the swimming portion
of this triathlon event.

(4) Persons or vessels requiring
deviation from these restrictions must
request permission from the Captain of
the Port Houston-Galveston, or a
designated representative. They may be
contacted at “Sector Houston-
Galveston” on VHF-FM Channels 16, or
by phone at (713) 671-5113. Requests to
deviate from these restrictions will be
reviewed on a case-by-case basis.

(5) All persons and vessels shall
comply with the instructions of the
Captain of the Port Houston-Galveston
and designated on-scene U.S. Coast
Guard patrol personnel. On-scene U.S.
Coast Guard patrol personnel include
commissioned, warrant, and petty
officers of the U.S. Coast Guard.

(d) Informational Broadcasts.
Notifications of changes in enforcement
periods and changes to this special local
regulation will be made through Vessel
Traffic Services and broadcast notice to
mariners.

Dated: April 16, 2012.
J.H. Whitehead,

Captain, U.S. Coast Guard, Captain of the
Port Houston-Galveston.

[FR Doc. 2012—-10255 Filed 4-26-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—2012-0342]
RIN 1625-AA08

Special Local Regulation; Wy-Hi
Rowing Regatta, Trenton Channel;
Detroit River, Wyandotte, Ml
AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary special local
regulation on the Trenton Channel of
the Detroit River, Wyandotte, Michigan.
This action is necessary and intended to
ensure safety of life on the navigable
waters immediately prior to, during, and
immediately after the Wy-Hi Rowing
Regatta. This special local regulation
will establish restrictions upon, and
control movement of, vessels in a
portion of the Trenton Channel. During
the enforcement period, no person or
vessel may enter the regulated area

without permission of the Captain of the
Port.

DATES: This rule is effective from 7:30
a.m. until 4:30 p.m. on May 5, 2012.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2012—
0342 and are available online by going
to http://www.regulations.gov, inserting
USCG—2012-0342 in the “Search” box,
and then clicking “Search.” They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email LT Adrian
Palomeque, Prevention Department,
Sector Detroit, Coast Guard; telephone
(313) 568-9508, email
Adrian.F.Palomeque@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because waiting
for a notice and comment period to run
would be impracticable and contrary to
the public interest. The final details of
this regatta were not received in
sufficient time for the Coast Guard to
solicit public comments before the start
of the event. Thus, delaying this
temporary rule to wait for a notice and
comment period to run would be
impracticable and contrary to the public
interest because it would inhibit the
Coast Guard’s ability to protect the
public from the hazards associated with
this event, which are discussed in
further detail below. Alternately,
delaying this temporary rule would
require the event sponsor and
participants to reschedule, which is
contrary to the public interest of
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allowing this event to go on as
scheduled.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable and
contrary to public interest for the same
reasons discussed in the preceding
paragraph.

Background and Purpose

On May 5, 2012, the Wyandotte Boat
Club is holding a rowing race that will
require the immediate area to be clear of
all vessel traffic. The rowing race will
occur between 7:30 a.m. until 4:30 p.m.
on May 5, 2012. The Captain of the Port
Detroit has determined that the likely
combination of recreation vessels,
commercial vessels, and large numbers
of spectators in close proximity to
rowing regatta could easily result in
serious injuries or fatalities.

Discussion of Rule

In light of the aforesaid hazards, the
Captain of the Port Detroit has
determined that a special local
regulation is necessary to protect
spectators, vessels, and participants.
The special local regulation will
encompass all waters, starting at a point
on land at position 42°10’58” N,
083°9"13” W; following the Trenton
Channel north to position 42°1144” N,
083°8’56” W; and will be enforced on
May 5, 2012, from 7:30 a.m. until
4:30 p.m. All geographic coordinates are
North American Datum of 1983 (NAD
83).

Entry into, transiting, or anchoring
within the regulated area is prohibited
unless authorized by the Captain of the
Port Detroit or his designated on scene
representative. The Captain of the Port
or his designated on scene
representative may be contacted via
VHF Channel 16.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866

or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
The Coast Guard’s use of this special
local regulation will be of relatively
short duration, and it is designed to
minimize the impact on navigation.
Moreover, vessel may, when
circumstances allow, obtain permission
from the Captain of the Port to transit
through the area affected by this special
local regulations. On the whole, the
Coast Guard expects insignificant
adverse impact to mariners from the
enforcement of this special local
regulation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule would affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit or anchor in
this portion of the Trenton Channel near
Wyandotte, MI between 7:30 a.m. until
4:30 p.m. on May 5, 2012.

This special local regulation will not
have a significant economic impact on
a substantial number of small entities
for the following reasons: This rule will
only be in effect and enforced for nine
hours on one day. The race event will
be temporarily stopped for any deep
draft vessels transiting through the
shipping lanes. The Coast Guard will
give notice to the public via a Broadcast
Notice to Mariners that the regulation is
in effect, allowing vessel owners and
operators to plan accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INTFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we



Federal Register/Vol.

77, No. 82/Friday, April 27, 2012/Rules and Regulations

25079

do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph

(34)(h), of the Instruction. This rule
involves a special local regulation
issued in conjunction with a regatta or
marine parade, therefore (34)(h) of the
Instruction applies. An environmental
analysis checklist and a categorical
exclusion determination will be
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add § 100.35T09-0342 to read as
follows:

§100.35T09-0342 Special Local
Regulation; Wy-Hi Rowing Regatta,
Wyandotte, MI.

(a) Regulated Area. A regulated area is
established to include all waters of the
Trenton Channel in the Detroit River,
Wyandotte, Michigan, starting at a point
on land at position 42°10’58” N,
083°9’13” W; following the Trenton
Channel north to position 42°11°44” N,
083°8’56” W. All geographic coordinates
are North American Datum of 1983
(NAD 83).

(b) Special Local Regulation. No
vessel may enter, transit through, or
anchor within the regulated area
without the permission of the Coast
Guard Patrol Commander.

(c) Enforcement Period. This
regulation will be enforced from 7:30
a.m. until 4:30 p.m. on May 5, 2012.

(d) Vessel operators desiring to enter
or operate within the regulated area
shall contact the Coast Guard Patrol
Commander to obtain permission to do
so. Vessel operators given permission to
enter or operate in the regulated area
must comply with all directions given to
them by the Coast Guard Patrol
Commander.

Dated: April 16, 2012.
J.E. Ogden,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. 2012—-10256 Filed 4-26-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2012-0280]
Drawbridge Operation Regulation;

Lake Washington Ship Canal, Seattle,
WA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Montlake
Bridge across the Lake Washington Ship
Canal, mile 5.2, at Seattle, WA. This
deviation is necessary to accommodate
the Beat the Bridge charity foot race
scheduled for Sunday, May 20, 2012.
This deviation allows the bridge to
remain in the closed position to allow
safe movement of event participants.

DATES: This deviation is effective from
7:30 a.m. on May 20, 2012 through 9
a.m. May 20, 2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2012—
0280 and are available online by going
to http://www.regulations.gov, inserting
USCG-2012-0280 in the “Keyword”
box and then clicking “Search”. They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email the Bridge Administrator, Coast
Guard Thirteenth District; telephone
206—220-7282 email
randall.d.overton@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: The
Washington State Department of
Transportation has requested that the
Montlake Bridge remain closed to vessel
traffic to facilitate safe passage of
participants of the Beat the Bridge
charity event. Beat the Bridge is an
annual foot race held in Seattle, WA to
benefit diabetes research. The race
course passes over the Montlake Bridge.
The Montlake Bridge crosses the Lake
Washington Ship Canal at mile 5.2 and
while in the closed position provides 30
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feet of vertical clearance throughout the
navigation channel and 46 feet of
vertical clearance throughout the center
60-feet of the bridge; vertical clearance
referenced to the Mean Water Level of
Lake Washington. Vessels which do not
require a bridge opening may continue
to transit beneath the bridge during this
closure period. Under normal
conditions this bridge operates in
accordance with 33 CFR 117.1051(e)
which requires the bridge to open on
signal, except that the bridge need not
open for vessels less than 1,000 gross
tons between 7 a.m. and 9 a.m. and 3:30
p.m. and 6:30 p.m. Monday through
Friday. This deviation period is from
7:30 a.m. on May 20, 2012 through 9
a.m. on Sunday, May 20, 2012. The
deviation allows the bascule span of the
Montlake Bridge to remain in the closed
position and need not open for maritime
traffic from 7:30 a.m. through 9 a.m. on
May 20, 2012. The bridge shall operate
in accordance to 33 CFR 117.1051(e) at
all other times. Waterway usage on the
Lake Washington Ship Canal ranges
from commercial tug and barge to small
pleasure craft. Mariners will be notified
and kept informed of the bridge’s
operational status via the Coast Guard
Notice to Mariners publication and
Broadcast Notice to Mariners as
appropriate. The draw span will be
required to open, if needed, for vessels
engaged in emergency response
operations during this closure period.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: March 30, 2012.
Randall D. Overton,
Bridge Administrator.
[FR Doc. 2012-10186 Filed 4—26-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2011-1173]
RIN 1625-AA00

Safety Zones; TriMet Bridge Project,
Willamette River, Portland, OR

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing safety zones encompassing
the work trestles and construction

cranes involved in the construction of
the TriMet Bridge on the Willamette
River, in Portland, OR. This action is
necessary to ensure the safety of
recreational vessels and commercial
vessels transiting in close proximity to
cranes and overhead work associated
with this construction project. These
safety zones replace the prior safety
zones established for the TriMet Bridge
construction site and are more focused
in nature than the previous safety zone.
During the enforcement period, all
vessels will be required to transit the
area at a safe distance from the work
being conducted.

DATES: This rule is effective from April
27, 2012 until October 31, 2014.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
1173 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-1173 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email ENS Ian McPhillips,
Waterways Management Division, Coast
Guard MSU Portland; telephone 503—
240-9319, email
Ian.P.McPhillips@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest”.

Under 5 U.S.C. 553(b)(B), the Coast
Guard finds that good cause exists for
not publishing a notice of proposed
rulemaking (NPRM) with respect to this
rule because to do so would be
impracticable, since bridge construction
is already underway and the safety zone
continues to be immediately necessary
to help ensure the safety of recreational

and commercial vessels transiting in

close proximity to cranes, barges, and
temporary structures associated with

this construction project.

Under 5 U.S.C. 553(d)(1), the Coast
Guard finds that this rule may be made
effective less than 30 days after
publication in the Federal Register
because it relieves restrictions imposed
by the prior safety zones, which were
broader in scope. Furthermore, under
553(d)(3), we find that any delay in the
effective date of this rule would
constitute a danger to the vessels in this
area as well as the structures associated
with the construction project.

Background and Purpose

Currently, a safety zone exists around
the TriMet Bridge Project on the
Willamette River. This temporary rule is
being published to modity the safety
zone at issue, so that the exclusionary
zone does not extend from riverbank to
riverbank in this section of the river,
and also to clarify that the safety zones
are only temporary. The new zones will
require vessels passing through the area
to remain a distance of 100 feet in all
directions away from the work trestles
and 140 feet in all directions from the
cranes. To ensure the safety of
construction crews on the barges,
temporary structures, and cranes, two
safety zones on each side of the river are
being established to require vessels in
the vicinity of the construction area to
remain outside of the two designated
safety zones. Additionally, this will
ensure that the vessels operating in the
vicinity of the designated areas will not
be in any dangerous areas.

Discussion of Rule

The two safety zones created by this
rule cover all waters of the Willamette
River; however, the establishment of the
safety zones does not close this section
of the Willamette River to vessels
desiring to pass through the area when
transiting up-bound or down-bound.
The section of the Willamette River
between the safety zones will remain
open for vessel transits throughout the
entirety of the project unless otherwise
specified by the Captain of the Port
Columbia River. Vessels passing
through the area will be required to
remain a distance of 100 feet in all
directions away from the work trestles
and 140 feet in all directions of the
cranes. The safety zones will ensure the
safety of all vessels and crew that are
working and transiting in the
construction areas. Other maritime
users, such as dragon boats, kayaks, and
canoes, will also be able to transit
through the open section.
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Regulatory Analyses

The Coast Guard developed this rule
after considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. The Coast Guard has made this
determination based on the fact that the
safety zones created by this rule will not
significantly affect the maritime public
because vessels may still transit in the
vicinity of the safety zones.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), The Coast Guard has
considered whether this rule would
have a significant economic impact on
a substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: The owners and operators of
vessels intending to operate in the area
covered by the safety zones. The safety
zones will not have a significant
economic impact on a substantial
number of small entities because the
area can still be used to transit through
this section of the river. Other maritime
users, such as dragon boats, kayaks, and
canoes, will be able to transit through
the open section.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
the Coast Guard offers to assist small
entities in understanding the rule so
that they can better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture

Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520.

Federalism

A rule has implications for
Federalism under Executive Order
13132, Federalism, if it has a substantial
direct effect on State or local
governments and would either preempt
State law or impose a substantial direct
cost of compliance on them. The Coast
Guard has analyzed this rule under that
Order and has determined that it does
not have implications for Federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

The Coast Guard has analyzed this
rule under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not create an

environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

The Coast Guard has analyzed this
rule under Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. The Coast Guard
has determined that it is not a
“significant energy action” under that
order because it is not a ““significant
regulatory action” under Executive
Order 12866 and is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. The
Administrator of the Office of
Information and Regulatory Affairs has
not designated it as a significant energy
action. Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

The Coast Guard has analyzed this
rule under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
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(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a safety
zone. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107—295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Remove §165.1338.

m 3. Add § 165.T13-209 to read as
follows:

§165.T13—209 Safety Zones; TriMet Bridge
Project, Willamette River; Portland, OR.

(a) Location. The following are safety
zones: All waters within 100 feet of
work trestles, in all directions, and
within 140 feet, in all directions, of the
TriMet bridge construction cranes.

(b) Regulation. In accordance with the
general regulations in 33 CFR Part 165,
Subpart C, no vessel operator may enter
or remain in the safety zones without
the permission of the Captain of the Port
or Designated Representative. The
Captain of the Port may be assisted by
other Federal, state, or local agencies
with the enforcement of the safety
zones.

(c) Authorization. All vessel operators
who desire to enter the safety zones
must obtain permission from the
Captain of the Port or Designated
Representative by contacting the on-
scene patrol craft. Vessel operators
granted permission to enter the zones
will be escorted by the on-scene patrol
craft until they are outside of the safety
zones.

(d) Enforcement Period. The safety
zones detailed in paragraph (a) of this
section will be enforced from 12:01 a.m.

on July 1, 2011 through 11:59 p.m. on
October 30, 2014.

Dated: April 6, 2012.
B.C. Jones,

Captain, U. S. Coast Guard, Captain of the
Port, Columbia River.

[FR Doc. 2012—-10261 Filed 4-26-12; 8:45 am]
BILLING CODE 9110-04-P

POSTAL SERVICE
39 CFR Part 111

Picture Permit Imprint Indicia

AGENCY: Postal Service™,
ACTION: Final rule.

SUMMARY: The Postal Service will revise
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM®) 604.5 to add picture permit
imprint indicia standards allowing
customers to include business-related
color images, such as corporate logos,
company brand or trademarks, in the
permit indicia area of First-Class Mail®
full-service automation letters and
postcards, and all Standard Mail®
letters.

DATES: Effective Date: June 24, 2012.

FOR FURTHER INFORMATION CONTACT: Nii-
Kwashie Aryeetey 202—268-7442 or
Suzanne Newman at 202—-268-5581.

SUPPLEMENTARY INFORMATION: The use of
picture permit imprint indicia is
designed to improve the effectiveness of
a mailpiece by including a business-
related color image within the permit
imprint indicia. When tested, indicia
placed in the upper right corner of the
mailpiece that contained color images
did not impede the Postal Service’s
ability to obtain the required postage
payment information from the permit
indicia.

Additionally, market research shows
that customers believe that picture
permit imprint indicia will enhance the
perception of mail. Mailers indicated
that they would use picture permit
imprints for existing mail volume and
some said they would increase their
mail volumes if picture permit imprint
indicia were allowed.

Therefore, this final rule expands
current permit imprint standards to
allow mailers to, subject to additional
Postal Service standards, include a color
image of a business-related design, such
as corporate logos or trademarks, as part
of their permit imprint indicia on full
service automation IMb™ mailings, for
a per piece fee in addition to postage.
Mailers interested in picture permit
imprint indicia may contact

picturepermit@usps.com for more
information.

Pending favorable action by the Postal
Regulatory Commission on the Postal
Service’s March 28, 2012 filing of the
price and classification changes related
to charges for picture permit imprint
indicia, the Postal Service adopts the
following changes to Mailing Standards
of the United States Postal Service,
Domestic Mail Manual (DMM), which is
incorporated by reference in the Code of
Federal Regulations. See 39 CFR 111.1.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

Accordingly, 39 CFR Part 111 is
amended as follows:

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
Part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301—
307; 18 U.S.C. 1692-1737; 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—
3219, 3403-3406, 3621, 3622, 3626, 3632,
3633, and 5001.

m 2. Revise the following sections of
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM), as follows:

Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM)

* * * * *

600 Basic Standards for All Mailing
Services

* * * * *

604 Postage Payment Methods

* * * * *

5.0 Permit Imprint (Indicia)
5.1 General Standards
5.1.1 Description

[Revise 5.1.1 by adding a new last
sentence to read as follows:]

* * * A picture permit imprint
indicia (5.4) may not be used on reply
mail pieces.

* * * * *

5.1.4 Permit and Fees

[Revise the text of 5.1.4 as follows:]

A mailer may obtain a permit to use
a permit imprint indicia by submitting
PS Form 3615, Mailing Permit
Application and Customer Profile, and
the applicable fees to the Post Office
where mailings are made. Except for
mailpieces bearing picture permit
imprint indicia (5.4), there are no other
fees for the use of a permit imprint
indicia but other fees (e.g., an annual
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presort mailing fee) may be due
depending on the class of mail to be
prepared.

* * * *

5.3 Indicia Design, Placement, and
Content

* * * * *

5.3.4 Indicia Placement on Mailpiece

[Revise the second sentence of 5.3.4
and the text of 5.3.4a as follows:]

* * * The indicia may not be placed
below the address or encroach on
reserved space (e.g., ACS participant
code, delivery point barcode). The
indicia can be placed in one of these
four positions:

a. Upper right corner of the mailpiece.
(Also the recommended location for
picture permit imprint indicia)

* * * * *

[Revise 5.3.4c as follows:]

c. Upper right area (not lower than the
address area) on an affixed address label

or when printed in an address block.
* * * * *

5.3.11 Indicia Formats

[Revise the text of 5.3.11 as follows:]

Unless prepared under 5.3.12 or 5.4,
permit imprint indicia on mailpieces
must be prepared in one of the formats
in Exhibit 5.3.11, as applicable to the
price claimed or type of mail. (Not all
permissible combinations of content
elements are shown.) Specific markings
may be required as applicable for the

price claimed.
* * * * *

5.3.12 Optional Indicia Format

[Revise the introductory text in 5.3.12
as follows:]

As options to the basic format under
5.3.11, permit imprint indicia may be
prepared as picture permit imprint
indicia under 5.4 or in other formats

subject to these conditions:
* * * * *

[Add new 5.4 as follows:]
5.4 Picture Permit Imprint Indicia
5.4.1 Description

Picture permit imprint indicia may
contain business-related color images,
such as corporate logos, brand,
trademarks and other pictorial business
images (5.4.3 5.4.5). These images are
known as picture permit imprints and
may be used to pay postage and extra
service fees on full service IMb mailings
of First-Class Mail automation letters
and postcards, and Standard Mail
letters.

5.4.2 Postage and Fees

Picture permit imprint is charged a
per piece fee, in addition to the postage
applicable for the class of mail. See
Notice 123—Price List.

5.4.3 Prohibitions

Color images used in picture permit
imprint indicia must maintain
neutrality on social or political issues in
order to avoid the creation of a public
forum for the debate or dissemination of
political ideas by private parties and
must also adhere to the following
prohibitions:

a. Must not resemble or imitate U.S.
postage stamps, a postage evidencing
system indicia (604.4), postcard postage,
Customized Postage, postage printed
from USPS Automated Postal Centers
(APCs) and USPS Certified 3rd Party
Kiosks, precancelled postage stamps or
other postage payment methods.

b. The color image used in picture
permit imprint indicia must not include
USPS-registered trademarks or words,
symbols, or designs used by the USPS
to identify a class of mail, price of
postage, or level of service, unless such
elements are correctly used under the
applicable standards for the mailpiece
on which they appear and the
corresponding postage and fees have
been paid.

¢. Two-toned, black and white images
are not permitted.

d. Only commercial images and/or
text are eligible for inclusion.
Commercial images and/or text means
images and/or text that promote nothing
other than a product or service available
in commerce. Images and/or text that
take a position, explicitly or implicitly,
on government, public policy, morality,
politics, or religion (whether or not they
also convey a commercial message) are
not eligible for inclusion.

e. Eligible commercial images and/or
text must not: (1) Be indecent or
obscene; (2) depict violent or sexual
material that would be harmful to
minors; (3) be unlawful or legally
actionable; (4) compete with a Postal
Service product or service; or (5)
promote alcohol, tobacco, weapons, or
gambling.

f. A picture permit imprint indicia
(5.4) may not be used on reply mail
pieces.

5.4.4 Application

A Picture Permit Imprint Application
must be completed and Postal Service
authorization must be obtained for
individual picture permit imprint
indicia prior to the acceptance of
mailpieces bearing these indicia.
Customers must sign an indemnification

statement and, upon request, provide a
valid addressed sample of mailpieces
bearing the color images for testing.
Contact the manager, Transaction and
Correspondence (608.8.1) for more
information. Additional information on
the customer agreement is available at
http://picturepermit.usps.com.

5.4.5 Picture Permit Imprint Indicia
Format

As options to the basic format under
5.3.11, permit imprint indicia may be
prepared in Picture Permit Imprint
format subject to these conditions:

a. Indicia elements must be OCR
readable (prefer sans serif) and no
smaller than 8 point font.

b. The class of mail must be printed
in all capital letters.

c. Indicia must not be placed in any
location lower than the complete
address information. The upper right
corner of the mailpiece is the preferred
location.

d. A clear space of at least V4 inch
must be maintained to the right and
above the picture permit imprint
indicia.

e. A clear space of at least 0.050 inch
must be maintained to the left and
below the picture permit imprint
indicia.

f. Mailpieces bearing picture permit
indicia must be presented as full service
automation IMb mailings, under 705.24.

g. All pieces in the mailing must bear
a picture permit.

h. Imprint (i.e.: image and text area)
dimensions may be between 1.625” to
2.00” in height and between 1.31” to
1.50” in width.

i. Image dimensions may be between
.84” to 1.00” in height and between
1.31” to 1.5” in width.

j. A clear space of 5/32 inch (+/— 1/
32 inch) on all sides must be maintained
between the color image and indicia
text.

k. Only color images are permitted in
image area (two-tone, black and white
print is prohibited).

* * * * *

We will publish an appropriate
amendment to 39 CFR part 111 to reflect
these changes.

Stanley F. Mires,

Attorney, Legal Policy & Legislative Advice.
[FR Doc. 2012—-10014 Filed 4-26-12; 8:45 am]
BILLING CODE 7710-12-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2012-0082; FRL-9634-1]

Revisions to the Hawaii State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Hawaii State Implementation Plan (SIP).
These revisions concern volatile organic
compound (VOC), oxides of nitrogen
(NOx), and particulate matter (PM)
emissions from motor vehicles, water
separation, pumps, compressors, waste
gas, and open burning, as well as several
administrative requirements. We are
approving local rules that regulate these
emission sources under the Clean Air
Act as amended in 1990 (CAA or the
Act).

DATES: This rule is effective on June 26,
2012 without further notice, unless EPA
receives adverse comments by May 29,
2012. If we receive such comments, we
will publish a timely withdrawal in the
Federal Register to notify the public
that this direct final rule will not take
effect.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2012-0082, by one of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. Email: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or email.
www.regulations.gov is an “‘anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send email
directly to EPA, your email address will
be automatically captured and included
as part of the public comment. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: Generally, documents in the
docket for this action are available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75

TABLE 1—SUBMITTED RULES

Hawthorne Street, San Francisco,
California. While all documents in the
docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Nicole Law, EPA Region IX, (415) 947—
4126, law.nicole@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.

Table of Contents

I. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?
C. What is the purpose of the submitted
rule revisions?
1II. EPA’s Evaluation and Action
A. How is EPA evaluating the rules?
B. Do the rules meet the evaluation
criteria?
C. Public Comment and Final Action
III. Statutory and Executive Order Reviews

I. The State’s Submittal
A. What rules did the State submit?

9 ¢ ’

us,

Table 1 lists the rules we are
approving with the dates that they were
adopted by the local air agency and
submitted by the Hawaii Department of
Health (HDOH).

Local agency Rule No. Rule title Revised Submitted
11-60.1—-1 | DefiNiioNS ....cooiriiiriieeeeeee s 11/14/03 12/14/11
11-60.1-2 | Prohibition of air pollution ...........cccoociiiiiiiiiee 11/14/03 12/14/11
11-60.1-4 | Certification ..........oceeveiieiiiinieee e 11/14/03 12/14/11
11-60.1-8 | Reporting discontinuancCe .............cccoceeviiiiinniciciene e 11/14/03 12/14/11

11-60.1-11 | Sampling, testing, and reporting methods .............cccceereenee. 11/14/03 12/14/11
11-60.1-14 | Public access to information .............cccoeciiiiiiiiiiiiiicee, 11/14/03 12/14/11
11-60.1-15 | Reporting of equipment shutdown ............cccceveiiiiiniinneenen. 11/14/03 12/14/11
11-60.1-16 | Prompt reporting of deviations ...........cccccceeiiiiiiiiiiiiiee, 11/14/03 12/14/11
11-60.1-17 | Prevention of air pollution emergency episodes .................... 11/14/03 12/14/11
11-60.1-20 | Severability ........cccooviiiiiiiiii 11/14/03 12/14/11
11-60.1-32 | Visible emiSSIONS ........ccccciiiriiiiie e 11/14/03 12/14/11
11-60.1-34 | MOtOr VEhICIES .....cceereiiiriiiiiee e 11/14/03 12/14/11
11-60.1-40 | Volatile organic compound water separation ...............c........ 11/14/03 12/14/11
11-60.1-41 | Pump and compressor requirements ...........ccccceeeereieeneeennen. 11/14/03 12/14/11
11-60.1-42 | Waste gas diSposal .........cccccvrviriiieiiiiieieiieeeeee e 11/14/03 12/14/11
11-60.1-51 | DefiNitioNS ....cceeiiiiiiiiieeeee e 11/14/03 12/14/11
11-60.1-53 | Agricultural burning: permit requirement ............c..ccocceereenee. 11/14/03 12/14/11
11-60.1-54 | Agricultural burning: applications ............cccccccenveriiine 11/14/03 12/14/11
11-60.1-56 | Agricultural burning: recordkeeping and monitoring 11/14/03 12/14/11
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On January 27, 2012, EPA determined
that the submittal for Hawaii
Department of Health Chapter 60.1 met
the completeness criteria in 40 CFR Part
51 Appendix V, which must be met
before formal EPA review.

B. Are there other versions of these
rules?

There are no previous versions of
Rules 11-60.1-4, 11-60.1-14, 11-60.1—
40, 11-60.1-41, 11-60.1-42, and 11—
60.1-51 in the SIP. We approved earlier
versions of Rules 11-60.1-1 (formerly
numbered 11-60-1), 11-60.1-2 (11-60—
17), 11-60.1-8 (11-60-10), 11-60.1-11
(11-60-15 and 11-60-6), 11-60.1-15
(11-60-16), 11-60.1-16 (11-60—16), 11—
60.1-17 (11-60-35), 11-60.1-20 (11—
60-38), 11-60.1-32 (11-60-24), 11—
60.1-34 (11-60—25), 11-60.1-53 (11
60-19), 11-60.1-54 (11-60-20), and 11—
60.1-56 (11-60-22) into the SIP on
August 18, 1983 (48 FR 37402). The
HDOH adopted revisions to the SIP-
approved versions on November 14,
2003 and submitted them to us on
December 14, 2011.

C. What is the purpose of the submitted
rule revisions?

VOCs and NOx help produce ground-
level ozone and smog, which harm
human health and the environment. PM
contributes to effects that are harmful to
human health and the environment,
including premature mortality,
aggravation of respiratory and
cardiovascular disease, decreased lung
function, visibility impairment, and
damage to vegetation and ecosystems.
Section 110(a) of the CAA requires
States to submit regulations that control
VOC, NOx, and PM emissions. New
rules requiring controls on water
separation units, pumps, compressors,
and waste gas disposal have been
adopted. Several rule revisions have
been made to update and clarify
administrative rules. EPA’s technical
support document (TSD) has more
information about these rules.

1I. EPA’s Evaluation and Action

A. How is EPA evaluating the rules?

Generally, SIP rules must be
enforceable (see section 110(a) of the
Act), and must not relax existing
requirements (see sections 110(1)).
Section 193 of the CAA does not apply
to this action because the entire State of
Hawaii is designated unclassifiable/
attainment for all of the current
NAAQS.

B. Do the rules meet the evaluation
criteria?

We believe these rules are consistent
with the relevant policy and guidance

regarding enforceability and SIP
relaxations. The TSD has more
information on our evaluation.

C. Public Comment and Final Action.

As authorized in section 110(k)(3) of
the Act, EPA is fully approving the
submitted rules because we believe they
fulfill all relevant requirements. We do
not think anyone will object to this
approval, so we are finalizing it without
proposing it in advance. However, in
the Proposed Rules section of this
Federal Register, we are simultaneously
proposing approval of the same
submitted rules. If we receive adverse
comments by May 29, 2012, we will
publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the
comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on June 26, 2012.
This will incorporate these rules into
the federally enforceable SIP.

Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by June 26, 2012.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
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it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the Proposed Rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,

Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: February 1, 2012.
Jared Blumenfeld,
Regional Administrator, Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart M—Hawaii

m 2.In §52.620, the table in paragraph
(c) is amended by:

m a. Removing the following thirteen
entries under the category for Title 11,

Chapter 60: 11-60-1, 11-60-6, 11-60—

10, 11-60-15, 11-60-16, 11-60-17, 11—
60-19, 11-60-20, 11-60-22, 11-60-24,
11-60-25, 11-60-35, and 11-60-38.

m b. Following all entries in the category
for Chapter 60, adding a new category
for Chapter 60.1.

m c. Adding the following nineteen new
entries under the category for Chapter
60.1: sections 11-60.1-1, 11-60.1-2,
11-60.1-4, 11-60.1-8, 11-60.1-11, 11—
60.1-14, 11-60.1-15, 11-60.1-16, 11—
60.1-17, 11-60.1-20, 11-60.1-32, 11—
60.1-34, 11-60.1—40, 11-60.1-41, 11—
60.1-42, 11-60.1-51, 11-60.1-53, 11—
60.1-54, and 11-60.1-56.

The amendments to paragraph(c) read
as follows:

§52.620 Identification of plan.
* * * * *
(C) * x %

EPA-APPROVED STATE OF HAWAII REGULATIONS

State citation

Title/subject

Effective date

EPA approval date

Explanation

Department of Health, Title
11, Chapter 60.1, Air Pollu-
tion Control.

Hawaii Administrative Rules

11-60.1-11

11-60.1-14

11-60.1-15

down.

11-60.1-16

11-60.1-17

11-60.1-20 ..oovrieiieeee

Severability

11-60.1-32

11-60.1-34

Sampling, testing, and report-
ing methods.

Public access to information ..

Reporting of equipment shut-

Prompt reporting of deviations

Prevention of air pollution
emergency episodes.

11/14/2003

4/27/2012 [Insert page num-

Supersedes 11-60-1.

ber where the document

begins].

11/14/2003

4/27/2012 [Insert page num-

Supersedes 11-60-17.

ber where the document

begins].
11/14/2003

4/27/2012 [Insert page num-

New regulation.

ber where the document

begins].
11/14/2003

4/27/2012 [Insert page num-

Supersedes 11-60-10.

ber where the document

begins].
11/14/2003

begins].
11/14/2003

4/27/2012 [Insert page num-
ber where the document

4/27/2012 [Insert page num-

Supersedes 11-60-15 and
11-60-6.

New regulation.

ber where the document

begins].
11/14/2003

4/27/2012 [Insert page num-

Supersedes 11-60-16.

ber where the document

begins].
11/14/2003

4/27/2012 [Insert page num-

Supersedes 11-60-16.

ber where the document

begins].
11/14/2003

begins].
11/14/2003

4/27/2012 [Insert page num-
ber where the document

4/27/2012 [Insert page num-

Supersedes 11-60-35.

Supersedes 11-60-38.

ber where the document

begins).
11/14/2003

4/27/2012 [Insert page num-

Supersedes 11-60-24.

ber where the document

begins).
11/14/2003

4/27/2012 [Insert page num-

Supersedes 11-60-25.

ber where the document

begins].
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EPA-APPROVED STATE OF HAWAII REGULATIONS—Continued

State citation

Title/subject

Effective date

EPA approval date

Explanation

11-60.1-40 .....oceveieiiie, Volatile organic compound 11/14/2003 4/27/2012 [Insert page num-  New regulation.
water separation. ber where the document
begins].
11-60.1-41 ..o, Pump and compressor re- 11/14/2003 4/27/2012 [Insert page num-  New regulation.
quirements. ber where the document
begins].
11-60.1-42 ... Waste gas disposal ............... 11/14/2003 4/27/2012 [Insert page num-  New regulation.
ber where the document
begins].
11-60.1-51 ..o, Definitions .......cccceviiiiiniinene 11/14/2003 4/27/2012 [Insert page num-  Supersedes 11-60—1.
ber where the document
begins].
11-60.1-53 ..o Agricultural burning: permit 11/14/2003 4/27/2012 [Insert page num-  Supersedes 11-60-19.
requirement. ber where the document
begins].
11-60.1-54 ....ooiiiiiiieeeen, Agricultural burning: applica- 11/14/2003 4/27/2012 [Insert page num-  Supersedes 11-60-20.
tions. ber where the document
begins].
11-60.1-56 ..cooceieeeiiieieeees Agricultural burning: record- 11/14/2003 4/27/2012 [Insert page num-  Supersedes 11-60-22.
keeping and monitoring. ber where the document
begins].
* * * * *

[FR Doc. 2012-10102 Filed 4-26—12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[EPA-HQ-OAR-2009-0559; FRL-9664-9]
RIN 2060-AP90

Denial of Reconsideration Petitions on
Standards of Performance for New
Stationary Sources and Emission
Guidelines for Existing Sources:
Sewage Sludge Incineration Units

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Denial of petitions for
reconsideration.

SUMMARY: The EPA is providing notice
that it has denied two petitions for
reconsideration of a final rule published
in the Federal Register on March 21,
2011. The rule established new source
performance standards and emission
guidelines for sewage sludge
incineration units located at wastewater
treatment facilities designed to treat
domestic sewage sludge, and was issued
pursuant to the EPA’s authority under
Clean Air Act section 129 to regulate
solid waste incineration units. After
publication of the rule, the EPA
received petitions for reconsideration of
the final rule from the National
Association of Clean Water Agencies
(NACWA) (dated May 24, 2011) and the
Sierra Club (dated May 20, 2011). After
carefully considering the petitions and

supporting information, in reaching a
decision on the petitions, EPA
Administrator Lisa P. Jackson denied
the petitions for reconsideration on
April 6, 2012, in separate letters to the
petitioners. EPA denied the petitions
because they fail to meet the procedural
test for reconsideration under CAA
section 307(d)(7)(B), and/or are not of
central relevance to the outcome of the
rule, both of which are necessary
conditions precedent to granting
reconsideration. The letters explain in
detail EPA’s reasons for the denials.
FOR FURTHER INFORMATION CONTACT: Ms.
Amy Hambrick, Sector Policies and
Programs Division (E143-03), Office of
Air Quality Planning and Standards,
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711; telephone number: (919) 541—
0964; fax number: (919) 541-3470;
email address: hambrick.amy@epa.gov.
SUPPLEMENTARY INFORMATION:

I. How can I get copies of this document
and other related information?

This Federal Register notice, the
petitions for reconsideration, and the
letters denying the petitions for
reconsideration are available in the
docket that the EPA established for the
“Standards of Performance for New
Stationary Sources and Emission
Guidelines for Existing Sources: Sewage
Sludge Incineration Units’”” under
Docket ID No. EPA-HQ-OAR-2009-
0559. The document identification
numbers for the petitions for
reconsideration are: Sierra Club, EPA—
HQ-OAR-2009-0559-0173; and
NACWA, EPA-HQ-OAR-2009-0559—
0174 (petition). The document

identification number for EPA’s
response letters are EPA-HQ-OAR-
2009-0559-0181. All documents in the
docket are listed on the
www.regulations.gov Web site. Although
listed in the index, some information is
not publicly available, e.g., confidential
business information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through
www.regulations.gov or in hard copy at
the EPA Docket Center (Air Docket),
EPA/DC, EPA West, Room 3334, 1301
Constitution Ave. NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744
and the telephone number for the Air
Docket is (202) 566—1742.

This Federal Register notice, the
petitions for reconsideration and the
letters denying the petitions can also be
found on the EPA’s Web site at http://
www.epa.gov/ttn/atw/129/ssi/
ssipg.html. The ““Standards of
Performance for New Stationary Sources
and Emission Guidelines for Existing
Sources: Sewage Sludge Incineration
Units” rules were published in the
Federal Register on March 21, 2011, at
76 FR 15372.

II. Judicial Review

Any petitions for review of the letters
denying the petitions for


http://www.epa.gov/ttn/atw/129/ssi/ssipg.html
http://www.epa.gov/ttn/atw/129/ssi/ssipg.html
http://www.epa.gov/ttn/atw/129/ssi/ssipg.html
mailto:hambrick.amy@epa.gov
http://www.regulations.gov
http://www.regulations.gov

25088

Federal Register/Vol.

77, No. 82/Friday, April 27, 2012/Rules and Regulations

reconsideration described in this Notice
must be filed in the Court of Appeals for
the District of Columbia Circuit by June

26, 2012.

List of Subjects in 40 CFR Part 60
Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.
Dated: April 18, 2012.
Lisa P. Jackson,
Administrator.
[FR Doc. 2012—10098 Filed 4-26-12; 8:45 am]|
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 4
[PS Docket No. 11-82; FCC 12-22]

Extension of the Commission’s Rules
Regarding Outage Reporting to
Interconnected Voice Over Internet
Protocol Service Providers and
Broadband Internet Service Providers

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission extends the outage
reporting requirements of the
Commission’s rules to interconnected
Voice over Internet Protocol (VoIP)
service providers and defers action with
respect to reporting of outages of
broadband Internet services. In addition,
the NPRM for The Proposed Extension
of Part 4 of the Commission’s Rules
Regarding Outage Reporting to
Interconnected Voice Over Internet
Protocol Service Providers and
Broadband Internet Service Providers
proposal included reporting of both
outages based on the complete loss of
service and those where, while service
is technically available, technical
conditions effectively prevent
communication. The rule adopted
applies only to outages resulting from
complete loss of service and only to
interconnected VoIP services. Collecting
this data will help the Commission help
ensure the Nation’s 9—1-1 systems are
as reliable and resilient as possible and
also allow the Commission to monitor
compliance with the statutory 9—1-1
obligations of interconnected VoIP
service providers.

DATES: The rules in this document
contain information collection
requirements that have not been
approved by OMB. The Federal

Communications Commission will
publish a document in the Federal
Register announcing the effective date.
FOR FURTHER INFORMATION CONTACT:
Gregory Intoccia, Special Counsel,
Cybersecurity and Communications
Reliability Division, Public Safety and
Homeland Security Bureau, (202) 418—
1470 or gregory.intoccia@fcc.gov
(email). For additional information
concerning the Paperwork Reduction
Act information collection requirements
contained in this document, contact
Judith Boley-Herman, (202) 418-0214 or
PRA@fcc.gov (email).

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order in PS Docket No. 11-82, FCC
12-22, released to the public on
February 21, 2012, and NPRM released
in Federal Register in Vol. 76, No. 111,
June 9, 2011; and correction Vol. 76, No.
121, June 23, 2011. The full text of the
document is available for public
inspection during regular business
hours in the FCC Reference Center,
Room CY-A257, 445 12th Street SW.,
Washington, DC 20554, or online at
http://transition.fcc.gov/Daily Releases/
Daily Business/2012/db0221/FCC-12-
22A1.pdf.

Initial Paperwork Reduction Act of
1995

Document FCC 11-184 seeks
comment on potential new information
collection requirements. If the
Commission adopts any new
information collection requirement, the
Commission will publish another notice
in the Federal Register inviting the
public to comment on the requirements,
as required by the Paperwork Reduction
Act of 1995, Public Law 104-13 (44
U.S.C. 3501-3520). In addition,
pursuant to the Small Business
Paperwork Relief Act of 2002, the
Commission seeks comment on how it
might “further reduce the information
collection burden for small business
concerns with fewer than 25
employees.”

Synopsis
I. Introduction

1. Consumers are increasingly using
interconnected VolP services in lieu of
traditional telephone service.
Interconnected VoIP services allow a
wireline or wireless user generally to
receive calls from and make calls to the
legacy public telephone network,
including calls to 9-1-1. As of the end
of 2010, 31 percent of U.S. residential
telephone subscriptions were provided
by interconnected VoIP providers, an
increase of 21 percent from the previous
year. The public’s increased reliance on

interconnected VoIP services is also
reflected in 9-1-1 usage trends;
approximately 31 percent of residential
wireline 9—1-1 calls are made using
VolIP service. The availability and
resilience of our communications
infrastructure, specifically 9-1-1,
directly impacts public safety and the
ability of our first responders to fulfill
their critical mission. The most effective
way to maintain emergency
preparedness is to work continuously to
minimize the incidence of routine
outages.

2. The Commission’s public safety
mission is one of its core functions. In
2008, Congress affirmed the
Commission’s efforts to accomplish this
mission by codifying the requirement
for interconnected VoIP providers to
provide 9—1-1 services. Also,
Presidential Directives and Executive
Orders and related documents charge
the Commission with ensuring the
resilience and reliability of the Nation’s
commercial and public safety
communications infrastructure. The
Commission also has the responsibility
to ensure continuous operations and
reconstitution of critical
communications and services, and plays
an active role in Emergency Support
Function 2 (ESF2), the communications
branch of the National Response
Framework, which guides the Nation’s
conduct during an all-hazards response.
Executive Order 12472, which
establishes the National
Communications System, the functions
of which include coordination of the
planning for and provision of national
security and emergency preparedness
communications for the Federal
government, also requires Commission
participation.

3. There is cause to be concerned
about the ability of interconnected VoIP
subscribers to reach emergency services
when they need them. In the past
several years, a series of significant VoIP
outages has increased our concern about
the availability of 9—1-1 over VoIP
service. Unlike other outages of voice
service, VoIP outages are not reported to
the Commission because the current
outage reporting requirements apply
only to traditional voice and paging
communications services over wireline,
wireless, cable, and satellite, but not to
outages affecting interconnected VoIP
services. Without detailed information
about these outages, the Commission is
unable to know whether and how well
providers are meeting their statutory
obligation to provide 9-1-1 and
Enhanced 9-1-1 (E9—-1-1) service.

4. Seeking to ensure the availability of
9-1-1 service, this Report and Order:
Extends the Commission’s mandatory
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outage reporting rules to facilities-based
and non-facilities-based interconnected
VolIP service providers; applies the
current Part 4 definition of an outage to
outages of interconnected VoIP service,
covering the complete loss of service
and/or connectivity to customers; and
requires that these providers submit
electronically a notification to the
Commission of the affected 9-1-1
facility as the provider’s contact person
for communications outages at that
facility. Requiring interconnected VoIP
service providers to report even
significant outages imposes a burden on
them, but the cost to these providers of
implementing the rules adopted herein
is justified by the overwhelming public
benefit of a reliable 9—1-1 system.

II. Background

5. To perform our statutory and
administrative duties effectively, the
Commission needs timely, accurate
information about the Nation’s
communications infrastructure. Since
1992, the Commission has required
wireline providers to report major
disruptions to their communications
services. In 2004, the Commission
extended reporting requirements to
providers of wireless (including paging),
cable, and satellite communications.
Reports are submitted online via the
Commission’s Network Outage
Reporting System (NORS). The
Commission uses outage information
submitted pursuant to Part 4 of the rules
to carry out its statutory mission to
promote ‘“‘safety of life and property.”
Specifically, Commission staff analyzes
NORS data to spot statistically
meaningful outage trends, then works
either with an individual providers or
through industry groups, as appropriate,
to identify the cause of outages and best
practices that would reduce the
incidence of such outages. As a result of
reporting and our subsequent analysis,
measureable reliability improvements
have been achieved, and reporting has
led to improvements in communications
infrastructure and services and
emergency readiness.

6. For example, wireline outages
spiked in 2008, decreasing the
reliability of 9—1-1 services. Systematic
analysis of monthly wireline outages
and subsequent work helped to
understand the root causes of this trend,
and resulting in improved industry
practices that reduced the estimated
number of lost wireline 9-1-1 calls by
40 percent.

7. Before the adoption of this rule,
interconnected VoIP services were not
covered by the Commission’s outage
reporting rules, which meant that the
Commission had little knowledge of the

reliability of these services, including
with respect to 9-1-1, and could not
include these services in the process of
continual evaluation and improvement.
Yet, the Communications Act and
Commission rules impose 9-1-1-related
obligations on interconnected VoIP
service providers. Outages of
interconnected VolP service negatively
affect the ability of interconnected VoIP
service providers to meet basic and
enhanced 9-1-1 service obligations.

8. To remedy this situation, on May
12, 2011, we adopted an NPRM
proposing to extend outage reporting
obligations under Part 4 of the rules to
interconnected VolP services for both
complete service outages and situations
where, though service is technically
available, performance conditions
prevent communication. In the NPRM,
we also proposed to apply the Part 4
outage reporting rules to both
broadband access and broadband
backbone Internet services for both
complete and technical performance
outages. In this Report and Order, we
extend Part 4 reporting obligations to
interconnected VolP services with
respect to complete service outages, and
defer action on technical performance
outages. We also defer action on all
outage reporting of broadband Internet
services.

III. Need for Collecting Outage
Information

A. Need for the Requirement

9. We conclude that significant
outages of interconnected VolIP service
should be reported to the Commission.
In the NPRM, we proposed to extend the
Part 4 outage reporting requirements to
both facilities- and non-facilities-based
interconnected VoIP services. The
Commission recognized that monitoring
and analysis of outages is needed in
light of increasing evidence that major
VoIP service outages are occurring and
given that such outages may disable 9—
1-1 and other service capabilities.

10. Comments. Most industry
commenters argue that the Commission
does not need to collect interconnected
VoIP service outage information because
service providers have market
incentives to ensure that their systems
are reliable. Some industry commenters
argue that the interconnected VoIP
information is unnecessary because
broadband network technologies are
designed to reroute traffic to avoid loss
of service and/or connectivity, and thus,
an outage of a facility for interconnected
VoIP service may have no effect on the
ability to continue to send or receive the
related traffic. Some industry
commenters argue that the burdens of

extending the Part 4 requirements
outweigh the benefits or are otherwise
not justified. State government and
commenters from critically important
industry sectors, however, indicate that
this additional outage information is
needed to protect the public.

11. Discussion. Outage reporting is the
most effective and least burdensome
way to ensure that interconnected VoIP
providers are meeting their statutory
obligation to provide 9-1-1. Without
such reporting, we will continue to have
extremely limited visibility into the
reliability of access to 9—1—1 emergency
services. Since the institution of the Part
4 rules in 2004, we have reviewed and
analyzed outage data on both an
individual provider and an aggregated
basis. We regularly collaborate with
providers to identify the causes of
outages, develop and apply best
practices to address the causes of
outages.

12. The Commission is uniquely
positioned to piece together an overall
picture of aggregated network
performance because of the ability to
collect and analyze outage data
provided by communications providers
that would otherwise be disinclined to
share sensitive outage data. The
Commission’s ability to look at
information received from different
providers allows us to assess large-scale
outages when they occur, thereby
increasing the opportunities for federal
assistance in dealing with the
immediate problem. Analysis of NORS
data has served as a uniquely effective
precipitating force for improving
network reliability, and thus the
reliability of 9—1-1 services. This
happens via a number of mechanisms:

13. First, the Commission regularly
provides the Network Reliability
Steering Committee (NRSC) with
aggregated outage data across all entities
subject to Part 4 of the rules and draws
attention to those categories of outages
showing a statistically significant trend
upward in the number of outages.
Depending on the type of outage, the
Commission may request that the NRSC
create a team to recommend procedures,
best practices and, in some cases,
equipment design alterations to address
the underlying issue. For example,
following this process, in one six-month
period in the 2008-2009 time frame, the
Commission worked with the NRSC to
reverse the trend in an increase in
wireline outages, and consequently
there was a more than 40-percent
reduction in the estimated lost 9-1-1
calls due to wireline outages.

14. Second, using outage reporting
data and coordinating with providers,
the Commission has been able to spot
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upward trends in the number of outages
filed by particular providers. In these
cases, the Commission contacts the
provider and works with it to identify
causes and solutions. Consequently,
some service providers have
implemented large-scale improvements
to their networks, reducing outages and
increasing resiliency of the
communications infrastructure and
availability of the public safety services
that rely on the communications
infrastructure.

15. Third, the Commission staff can
identify industrywide issues through
NORS analysis. In 2010, Commission
staff discerned from outage reports that
a significant number of outages
associated with delivery of 9-1-1
services were being caused by a
relatively small number of factors, each
of which could be addressed by
applying known best practices, and a
Public Notice was released identifying
these particular practices and urging
communications providers to
implement them widely in their
networks.

16. Fourth, the Commission can
leverage outage data to assist in
emergency responses. For example,
during emergency situations, the
Commission can provide “Notification”
data in NORS to the U.S. Department of
Homeland Security, where it is used to
support the emergency response.

17. In these ways, the Commission’s
intervention has resulted in tangible
improvements to the communications
reliability necessary to support 9-1-1
service. No single provider has the data
to spot trends across industry and lead
efforts to address reliability problems.
Therefore, we disagree with commenters
that argue that market incentives
eliminate the need for network outage
reporting. In addition, we are not
persuaded that outage reporting is
unnecessary because broadband
technologies reliably reroute traffic,
particularly in light of the rise in the
incidence of significant VoIP outages.
Observers in critical infrastructure
industries and in government,
domestically and abroad, are becoming
increasingly aware of the need to track
reliability data obtained from services
relying on broadband technologies to
help ensure the reliability of emergency
services and critical communications.

18. Further, reporting outage data is
the most efficient means for the
Commission to ensure that
interconnected VoIP service providers
are complying with their statutory
obligation to provide 9—1-1 service, and
to obtain critical information needed to
monitor the reliability and availability
of VoIP 9-1-1/E9-1-1 services. Both the

Act and the Commission’s rules
mandate that interconnected VoIP
service providers provide 9-1-1 and
E9-1-1 service. The rules we adopt
today will provide the Commission with
a mechanism in place to monitor
whether these providers are complying
with this basic obligation. Requiring
interconnected VoIP service providers
to promptly file reports when they
experience outages that meet certain
thresholds appears vastly superior, for
example, to a complaint-driven process;
the latter would likely be ineffective in
enabling the Commission to detect and
resolve quickly.

B. Mandatory or Voluntary Requirement

19. We conclude that reporting
significant outages of interconnected
VoIP service should be mandatory, as
was proposed in the NPRM. Mandatory
reporting would permit the Commission
to obtain a comprehensive, nationwide
view of significant outages and assess
and address their impact on 9-1-1 and
other services, while voluntary
reporting would likely create substantial
gaps in data that would thwart efforts to
monitor compliance with statutory
obligations and to analyze and facilitate
improvement of the Nation’s 9—1-1
system.

20. Comments. Some commenters
suggest that, if the Commission extends
its outage reporting rules, then reporting
should be entirely voluntary; some
argue that existing voluntary efforts by
providers and their ongoing
involvement in public-private
coordination efforts to share information
and promulgate best practices are
sufficient to minimize risks to the
communications infrastructure. Several
industry parties argue that any reporting
process should be voluntary and
modeled after the voluntary Disaster
Information Reporting System (DIRS).

21. Discussion. Our experience has
been that competitive friction frequently
makes service providers reluctant to
voluntarily disclose detailed
information about their own service
outages. There was a history of several
years of unsuccessful voluntary outage
reporting trials conducted by groups
working under the auspices of Network
Reliability and Interoperability Council
(NRIC). Those trials showed that
provider participation was spotty, and
the quality of information obtained was
very poor. Based on this experience, the
existing Part 4 reporting system was
adopted as a mandatory reporting
scheme to ensure timely, complete and
accurate reporting. The record in this
proceeding provides us with no reason
to believe that long-term, voluntary
reporting would fare any better this time

around. This reluctance would inhibit
the development of a highly reliable,
nationwide 9-1-1 service, because it
inhibits the kinds of information sharing
and analysis described above. Moreover,
even if VoIP providers were not
reluctant to share this information, an
individual provider would have
insufficient incentive to share such data,
because some of the benefits would
accrue to other providers. As we
explained earlier, the outage
information shared by one provider has
led to the development of industry best
practices that have benefited all
providers nationwide. Given the
significant increase in VoIP usage, the
risks of a less vigilant approach in this
context are becoming indefensible.

22. We are also not persuaded that
any new outage reporting process
should apply the voluntary DIRS model.
DIRS is a reporting system for use
during large-scale disasters. DIRS is
rarely activated, and the urgent events
that lead to its activation tend to
motivate communications providers to
cooperate. Outage reporting, on the
other hand, is designed to enable the
Commission to identify key network
failures quickly to facilitate restoration
and, over time, to create a consistent
body of data to permit analysis of
trends. Moreover, apart from the outage
reports themselves, the Commission
may otherwise be unaware of the
underlying cause of the outage, such as
an internal network failure, whereas
outages reported under DIRS are
generally widely known and created by
an external event.

23. The Commission’s poor
experience with voluntary outage
reporting is not unique. The New York
Public Service Commission, for
example, comments that—based on its
experience—voluntary reporting does
not ensure that providers “will provide
timely, accurate outage information.”
Likewise, the Japanese government
finds it necessary to require mandatory
outage reporting from broadband
communications providers, including
high-quality VolIP service.

24. As we observed, the Commission
attempted a voluntary outage reporting
trial without success before adoption of
the Part 4 rules. The record in this
proceeding provides us no reason to
believe that long-term, voluntary
reporting would fare any better this time
around. We believe a mandatory
reporting requirement best meets the
needs of the Commission to ensure the
statutory mandate that interconnected
VoIP service providers deliver reliable
9-1-1 service.

25. In short, given the long-term
upward trend in VoIP subscription and
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use, the growing dependence on VoIP
for 9-1-1 communications, our prior
experience with voluntary reporting,
and the statutory mandate that VoIP
providers provide 9-1-1, we adopt
mandatory outage reporting of
interconnected VoIP service. To the
extent that interconnected VoIP service
providers have affiliated and/or non-
affiliated entities that maintain or
provide communications networks or
services used by the provider in offering
such communications, these obligations
apply to them as well.

26. The rules adopted modify
significantly the proposal in the NPRM,
in part in response to providers’
concerns regarding the costs and
burdens. In the NPRM, we proposed to
extend Part 4 to broadband Internet in
addition to interconnected VoIP
services. In addition, we proposed to
require reporting of both loss of service/
connectivity as well as situations where,
though service is technically being
provided, packet loss, latency or jitter
were experienced at a level that
effectively prevented communication.
We are not acting at this time on the
extension of Part 4 rules to broadband
Internet service providers or to outages
based on performance degradation, both
of which were sharply opposed by
industry in part based on the expected
costs. The rules we adopt to extend
outage reporting to interconnected VoIP
services received broad support in the
record, and no commenter has argued
that this type of reporting would be
unduly burdensome. The reporting
obligation we impose will allow us to
fulfill our own obligations and to
adequately monitor providers’
compliance with statutory 9-1-1
obligations.

27. The record in this proceeding
reflects that the additional costs of
compliance with our data collection
requirement would be minor and
significantly outweighed by the benefits.
We require the reporting only of
significant outages where customers
lose service and/or connectivity and,
therefore, the ability to access 9—1-1
services. Given providers’ incentives to
satisfy their customers, it is reasonable
to conclude that every such provider is
already tracking this sort of information.
The configuration of VoIP service
should already make this information
available. For example, the Network
Management System (NMS) of
interconnected VoIP providers is able to
auto-poll or execute a manual poll of a
portion or all of its VoIP-enabled
devices to see if they have connectivity.
Thus, interconnected VoIP service
providers have the ability to monitor
their end-user devices to determine if

connectivity to those devices has been
lost. The record shows that the costs
involved in determining whether
customers are completely out of service
do not impose an undue burden. A wide
array of commenters submit that the
type of outage reporting requirement we
are adopting today is either reasonable,
not unduly burdensome, or could be
applied so as not to be unduly
burdensome. Even small providers do
not assess our outage reporting
requirement to be a burden. This Report
and Order limits outage reporting to a
complete loss of interconnected service,
an approach that achieves Commission
purposes but is sensitive to costs.

28. As interconnected VoIP service
providers are driven by business reasons
to monitor for service outages, it follows
that tracking such information under
our rules should not be unduly
burdensome. It is significant that not
one commenter has stated that it would
have to install any additional equipment
into its network to detect when a large
number of VoIP customers are out of
service. We find that mandatory
reporting of significant outages is
minimally intrusive and fully justified
by the benefits of ensuring compliance
with statutory 9—1-1 statutory
obligations and benefits to public safety
through robust 9—1-1 communications
that we expect to result from our
analysis and use of the reports.

29. Because service providers already
have business reasons to routinely
collect outage information, the costs of
compliance with a reporting
requirement are essentially those of
identifying reportable outages, then
electronically reformatting and
uploading that information into NORS.
Many of the interconnected VoIP
customers are served by providers that
already have years of experience filing
outage reports in NORS with respect to
other services. Industry-wide, the total
operating cost for reporting on
interconnected VoIP outages and
administering outage reporting
programs likely is less than $1 million
in the first year and less than $500,000
per year thereafter for all the providers
who will report.

30. In arriving at our decision, we
considered feasible alternatives. We
evaluated the cost effectiveness of our
adopted approach against a less
stringent option as well as several more
stringent options. We also considered
other mechanisms, such as certification.
Our approach captures most of the
expected benefits while avoiding the
much larger costs associated with more
intrusive options. Even a modest
improvement in the reliability of 9-1-1
services potentially represents lives

saved. Based on the record, our analysis
concluded the net benefits will be
greater with the approach we are
adopting. With respect to the less
stringent option, our adopted approach
provides all the benefits of increased
reliability at a nominal cost estimated to
be less than $1 million industrywide.
With respect to the more stringent
option, our approach captures most of
the expected benefits while avoiding the
much larger costs associated with those
options.

31. While some commenters urge a
period of transition before any
mandatory outage reporting
requirements go into effect, we find any
significant delay unjustified in light of
the fact that providers already monitor
this type of activity in the ordinary
course of their business and that the
costs of electronically reporting related
outages will not be substantial. Also, the
vast majority of interconnected VoIP
services are provided by an entity that
also provides legacy services and,
therefore, has years of experience filing
in NORS. Finally, as our ultimate
approach is much more circumscribed
than the one proposed in the NPRM,
implementing the required reporting
will be far less complicated. However,
to ensure that NORS updates are
completed to receive these new reports
and that PSHSB has an opportunity to
present the updates to reporting
providers and resolve questions, the
mandatory reporting requirement will
become effective after data collection
approval from the Office of Management
and Budget, and we will publish in the
Federal Register an announcement of a
date certain that the mandatory
reporting requirement will become
effective.

C. Legal Authority To Require the
Outage Reporting

32. In the NPRM, we requested
comment on the Commission’s legal
authority to extend the Part 4 outage
reporting rules to interconnected VoIP
service providers. We conclude that the
Commission has sufficient legal
authority to require the reporting of
outages of interconnected VoIP service.

33. Comments. Some commenters
originally expressed harsh opposition to
the requirements proposed in the
NPRM. Several industry commenters
argue that the Commission lacks
authority to take the actions proposed in
the NPRM with regard to interconnected
VolIP. Others argue that the
Commission’s authority is either unclear
or questionable. Several parties
maintain that the link between the
obligation to ensure 9-1-1 compliance
by VolIP service providers and the
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imposition of outage reporting
requirements on them is too tenuous to
support any assertion of direct or
ancillary jurisdiction. Others suggest,
however, that the Commission has some
authority, or even that our authority
here is “unambiguous.” In more recent
ex parte filings, some providers focus
their legal objections on NPRM
proposals that we do not adopt.

34. Discussion. We focus our analysis
here on our authority to impose outage
reporting requirements on
interconnected VoIP. We are not
persuaded by arguments that the
Commission lacks authority to extend
our outage reporting requirements to
interconnected VoIP service. Consistent
with our mission in section 1 to
“promotel[e] safety of life and property,”
section 615a—1 of the Communications
Act clearly imposes a “duty” on “‘each
IP-enabled voice service [interconnected
VolIP] provider to provide 9—1-1 service
and enhanced 9-1-1 service to its
subscribers in accordance with the
requirements of the Federal
Communications Commission.” Further,
section 615a—1(c) generally directs the
Commission to issue regulations
implementing the statute. Section 615a—
1(c) thus grants the Commission
authority to require network outage
reporting with respect to interconnected
VoIP services as provided herein. In
addition, the Communications Act
grants the Commission broad authority
to take necessary steps to implement the
Act’s mandates, and thus provides
concurrent sources of authority for our
actions to require network outage
reporting. Sections 4(i) and 303(r)
generally authorize the Commission to
take any actions ““as may be necessary”
to ensure that interconnected VoIP
providers fulfill their statutory 9-1-1
and E9-1-1 duties in section 615a—1.
Network outage reporting for
interconnected VolIP providers is one of
the less intrusive means by which the
Commission may monitor compliance
with the statutory obligation to provide
9-1-1 and E9-1-1 service and identify
and work to eliminate barriers to that
compliance. Section 403 authorizes the
Commission to launch inquiries to
resolve compliance matters and other
questions regarding the provisions of
the Communications Act. With regard to
affiliates of common carriers—the
subscribers of which represent an
increasing share of all residential
interconnected VolIP subscribers,
currently over ten percent—the
Commission also is authorized to
impose outage reporting requirements
under section 218, which grants the
Commission broad investigatory powers

to inquire into the management of the
business, which would include VoIP
service providers that are affiliates of
common carriers subject to the Act.
Finally, section 4(o) directs the
Commission to study of all phases of a
problem for the purpose of effective
communications in connection with
safety of life or property. We do just that
when we collect and examine outage
reports. Hence, the Commission is on
solid ground to adopt the subject
reporting rules.

35. We disagree with commenter
assessments of the relationship between
Section 615a—1 and our authority.
AT&T, for instance, argues that section
615a—1 is not an express grant of
authority to the Commission to order
the regulation of VoIP service providers,
but rather the Commission’s role under
that provision is to “pave the way” for
VoIP service providers to provide 9-1—
1 and E9-1-1 service by adopting
regulations applicable to the owners and
controllers of 9-1-1 facilities, who are
ILECs, CLECs, and third-party
providers, to make that possible. AT&T
points to the context of the enactment
of section 615a—1 as indicative of the
limited nature of its scope.

36. AT&T’s arguments are
inconsistent with the express terms of
the statute, which covers VoIP service
providers and plainly is not limited to
the owners and controllers of trunks and
routers. Among the Commission rules
that section 615a-1 codified are rules
directly applicable to VoIP service
providers. These rules impose detailed
obligations on the manner in which
interconnected VolIP providers provide
E9-1-1. Further, AT&T’s arguments are
inconsistent with the Commission’s
previous views on the scope of section
615a-1. Following enactment of the NET
911 Improvement Act, the Commission
in implementing section 615a-1 adopted
rules in the NET 911 Report and Order,
which requires interconnected VoIP
service providers to comply with all
applicable industry network security
standards to the same extent as
traditional telecommunications carriers
when accessing capabilities
traditionally used by carriers. This
standard is comprehensive and not
limited to network security standards
that are ostensibly E9—1—1-related.

37. With respect to CTIA’s concern
about technological neutrality expressed
in section 615a-1(e)(1) limitation,
nothing in this Report and Order
violates that limitation. The outage
reporting requirement and threshold in
this Report and Order do not favor or
disfavor any particular technology. To
the contrary, our action arguably
corrects an imbalance that existed by

requiring some providers of voice and
9-1-1 service to report outages, but not
others.

38. The Commission has ancillary
authority to ensure both that
interconnected VoIP providers fulfill
their duty to provide 9-1-1 services and
to address major obstacles to their doing
so, such as failures in underlying
communications networks. For
example, CTIA argues that “the
proposed rules sweep too broadly to be
linked to the expressly delegated
responsibility to provide 9-1-1 services,
and Verizon argues that the Commission
has provided no explanation regarding
how its proposed requirements would
result in ensuring that VoIP providers
meet their statutory duty to provide 9-
1-1 service. The relationship between
network reliability and reliable 9—-1-1
service is clear: without reliable
network operations, there can be no
reliable 9—1-1 service. As explained
throughout the decision, reporting
obligations act as a critical element to
enable the Commission to identify and
evaluate lapses in the provision of 9-1—
1 service in order to enable providers to
meet their obligations under the statute.
Indeed, as a general matter, the
Commission regularly imposes reporting
requirements on its regulatees to ensure
compliance with statutory and
regulatory obligations. The imposition
of such reporting requirements in this
instance is appropriate not only to
enable the Commission to ensure that
providers are complying with their legal
obligations, but also to enhance the
reliability of such service industry-wide.

D. Outage Metrics and Thresholds

39. Facilities-Based vs. Non-Facilities-
Based Interconnected VoIP Services. We
conclude that the outage reporting
requirements should apply to both
facilities- and non-facilities-based
interconnected VoIP services. Given that
interconnected VoIP services
increasingly are now viewed by
consumers as a substitute for traditional
telephone service, in the NPRM, we
proposed to extend our outage reporting
rules to both facilities-based and non-
facilities-based interconnected VoIP
service providers.

40. Comments. Several commenters
agree that, if the Commission adopts
rules extending outage reporting to
interconnected VoIP services, the rules
should apply equally to both facilities-
based and non-facilities-based
interconnected VoIP services. For
example, NASUCA and the New Jersey
Division of Rate Counsel take this
position as both types of VoIP services
are already subject to 9-1-1 service
obligations. Some commenters argue
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against inclusion of non-facilities-based,
interconnected VolP services, saying
that non-facilities-based interconnected
VolIP service providers have no visibility
into other providers’ networks.

41. Discussion. We adopt our proposal
to extend the outage reporting rules to
both facilities-based and non-facilities-
based interconnected VolP service
providers because both types of
providers are subject to the same
statutory and regulatory duties to
provide E9—1-1, and subscribers of non-
facilities-based interconnected VoIP
services should benefit from our work
with industry to ensure robust access to
emergency services just as subscribers of
facilities-based interconnected VoIP and
traditional services do.

42. Accounting for technical
differences between facilities-based and
non-facilities based interconnected VoIP
service providers, we require non-
facilities-based VoIP service providers
to report service outages that involve
facilities that they own, operate, lease,
or otherwise utilize. Non-facilities-based
VoIP providers must report service
outages that meet the threshold to the
extent that they have access to
information on service outages affecting
their customers. As both facilities- and
non-facilities-based interconnected VoIP
providers are able to use NMS to
determine the connectivity of their end-
devices, we expect that they will be able
to report on the loss of service and/or
connectivity to their customers’
terminals. The non-facilities VoIP
providers may not be able to tell where
connectivity has failed if the failure has
occurred in another provider’s network,
but it can tell that its call management
cannot reach the end-user devices, and
thus, an outage has occurred that affects
its customers. They should be able to
report significant outages where their
call management systems have lost
connectivity to their customers’ end-
user devices. Also, even where
broadband networks provide facilities-
based VoIP service, there will still be a
number of end-users that will use a non-
facilities-based interconnected VoIP
service instead of the broadband service
associated with the facilities-based
interconnected VolP service provider.
Thus, the Commission would not know
the true loss of voice service to end-
users, as it is actually facilities-based
plus non-facilities-based outages that
should be counted. Thus, we will
require both facilities-based and non-
facilities-based interconnected VoIP to
report service outages.

43. Definition of Outage. We conclude
that the current Part 4 definition of
“outage” should apply also to outages of
interconnected VoIP service. Currently

under Part 4 of our rules, an “outage”

is defined to include ““a significant
degradation in the ability of an end user
to establish and maintain a channel of
communication as a result of failure or
degradation in the performance of a
communications provider’s network.”
Our current rules tailor the definition of
a reportable significant degradation to
communications over cable, telephony
carrier tandem, satellite, SS7, wireless,
or wireline facilities. Broadband
networks operate differently than legacy
networks, so the impact of outages is
likely to be different. This difference
does not appear to require a different
definition of outage for reporting
purposes, so in the NPRM, the
Commission proposed to apply the
existing definition of outage to
interconnected VoIP, tailored to the
characteristics of the broadband
technologies. In the NPRM, the
Commission also proposed a broad
standard of a “loss of generally-useful
availability and connectivity” to
represent the degradation in the
performance of a communication
provider’s network and sought comment
on packet loss, round-trip latency, and
jitter as appropriate metrics to trigger
the outage reporting.

44. Comments. Many commenting
parties support applying the current
Part 4 definition of an “outage” to
interconnected VolIP service providers.
Other parties raise concerns with the
definition of “outage.” CTIA is
concerned about a regulatory scheme for
VoIP service that would treat perceived
or actual performance degradation as a
reportable outage. MegaPath states that
the current outage definition is overly
broad and fails to take into account the
unique characteristics of the broadband
network.

45. Several commenting parties do not
support the concept of “loss of
generally-useful availability or
connectivity” in differentiating among
outages. MetroPCS argues that a broad
standard of “loss of generally-useful
availability and connectivity”
exacerbates the problem of precisely
associating an outage with underlying
network conditions. Vonage argues that
the measures proposed in the NPRM—
packet loss, latency, and jitter—do not
relate to actual outages, but are instead
measures of call quality. Vonage further
argues that the collection of such quality
of service information simply will not
indicate when a VoIP customer loses the
ability to make an emergency call.

47. Discussion. We apply to
interconnected VoIP services the current
Part 4 definition of an “outage” as “a
significant degradation in the ability of
an end user to establish and maintain a

channel of communications as a result
of failure or degradation in the
performance of a communications
provider’s network.” Yet, the triggering
criteria for a reportable “outage” for
interconnected VoIP outage reporting
purposes that we adopt today excludes
the concept of a “loss of generally-
useful availability and connectivity”
proposed in the NPRM based on
performance degradations. We defer a
decision on that issue. For the purposes
of the rules we adopt today, a
“significant degradation” resulting in
“the complete loss of service or
connectivity to customers” is a
reportable outage if it meets the
reporting criteria and thresholds.

47. We are persuaded by arguments
that the proposed reporting of an
interconnected VoIP outage be based on
the “the complete loss of service or
connectivity to customers.” We agree
with the rationale that triggering the
reporting of an interconnected VoIP
outage based on the loss of a user’s
ability to make or receive a call, as
opposed to the loss of generally-useful
availability and connectivity, as
measured by packet loss, latency, and
jitter standards, would avoid the need to
revise packet loss, latency, and jitter
standards as providers continue to
improve performance.

48. Furthermore, we accept that
determining what constitutes a ‘“loss of
generally-useful availability and
connectivity” in a broadband
environment is considerably more
complicated than in the legacy network
context. In the environment in which
interconnected VolP service operates,
voice is a real-time application that
utilizes broadband connectivity and is
more sensitive to network impairments
than non-real-time applications such as
email. Although we believe performance
degradations affect the ability of
facilities-based and non-facilities-based
interconnected VolIP service providers
to establish and maintain 9-1-1 calls,
adopting bright-line reporting criteria
reduces the burden on the providers
while, we expect, delivering to us the
information we need.

49. Reporting Thresholds. We
conclude that the outage reporting
thresholds for interconnected VoIP
service outages should be similar to the
existing Part 4 outage reporting
thresholds. Based on how
interconnected VolP service is typically
configured and provided, the NPRM
proposed that a significant degradation
of interconnected VolP service exists
and must be reported when an
interconnected VolIP service provider
has experienced an outage or service
degradation for at least 30 minutes: on
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any major facility that it owns, operates,
leases, or otherwise utilizes; potentially
affecting generally useful availability
and connectivity of at least 900,000 user
minutes; or otherwise potentially
affecting special offices, or special
facilities, including 9—1-1 PSAPs. The
rule we adopt requires reporting of
outages where there is a complete loss
of service. We defer action on the issue
of reporting outages for performance
degradation that involves less than a
total loss of service.

50. Comments. NASUCA comments
that it is plausible that industry would
be tracking significant performance
degradation in order to compete
effectively in relevant markets, but most
industry commenters oppose the
adoption of any performance
degradation metric as a triggering
mechanism for a reportable outage. The
parties argue the reporting of outages
should be based on actual loss of service
rather than performance degradation
measurements that were proposed in the
NPRM. Other parties argue that
requiring outage reports based on
quality of service measurements would
greatly increase regulatory compliance
burdens and expand the obligations of
interconnected VoIP service providers
beyond those that apply to providers of
circuit-switched telephony under the
current Part 4 Rules.

51. With respect to reporting outages
or service degradation as a result of a
major facility failure, Verizon states that
it deploys many of these elements in a
redundant, diverse manner such that an
outage on a given network element may
have no impact on a subscriber’s ability
to establish and maintain a channel of
communications.

52. Discussion. We adopt outage
reporting thresholds for interconnected
VolIP service outages similar to the
existing Part 4 wireline and wireless
communications service outage
reporting thresholds. We apply to
interconnected VoIP service providers
the obligation to report when they have
experienced, on any facilities that they
own, operate, lease, or otherwise utilize,
an outage of at least 30 minutes
duration: (1) That potentially affects at
least 900,000 users; (2) that potentially
affects any special offices and facilities
(in accordance with paragraphs (a)—(d)
of section 4.5); or (3) that potentially
affects a 9—1-1 special facility (as
defined in (e) of section 4.5), in which
case they also shall notify, as soon as
possible by telephone or other
electronic means, any official who has
been designated by the management of
the affected 9—1-1 facility as the
provider’s contact person for
communications outages at that facility,

and they shall convey to that person all
available information that may be useful
to the management of the affected
facility in mitigating the effects of the
outage on callers to that facility.

53. We defer action at this time on the
performance degradation reporting
metrics and thresholds proposed in the
NPRM. Based on the record, we believe
that the simpler rules we adopt today
will provide a clear view into E9—1-1
compliance as well as advance the goals
we have laid out above with regard to
working with industry to improve
performance. The rules we adopt today
are more consistent with the rules we
apply to other providers under the
existing rules. Therefore, we will not at
this time require reporting based on
packet loss, latency, or jitter. Instead, we
will require the reporting of an
interconnected VoIP outage based on
the complete loss of service or
connectivity.

54. With respect to reporting outages
due to major facility failures, after
carefully studying the record, we will
not at this time adopt the proposal in
the NPRM to require outage reporting
when an interconnected VolP service
experiences a major facility failure. We
believe the rules, as adopted,
sufficiently account for major facility
failures that result in reportable outages
meeting the thresholds defined. We
recognize a major facility failure,
depending on how the interconnected
VoIP service provider has engineered
those major facilities, may not
necessarily result in a reportable outage
meeting the thresholds, and we,
therefore, do not require, at this time,
the reporting of outages on this basis.

55. Reporting Process for Outages of
Interconnected VoIP Service. We
conclude that the reporting process for
significant outages of interconnected
VoIP service should differ in certain
respects from the proposal in the NPRM.
We extend the time frame for
notification of an outage and reduce and
the number of required submissions.
The NPRM proposed to follow the
current Part 4 reporting process for
interconnected VolIP service providers.
Under the current rules, providers are
required to notify the Commission with
very basic information within two hours
of discovering a reportable outage, file
an initial report within 72 hours, and
file a final report within 30 days that
provides detail on the outage. The Final
Communications Outage Report must
contain all potentially significant
information known about the outage
after a good faith effort has been made
to obtain it. The current NORS process
provides an electronic reporting
template to facilitate outage reporting by

those currently subject to our Part 4
rules. In the NPRM, we proposed to
follow the same reporting process.

56. Comments. The majority of parties
commenting on this issue focused on
the burden of filing multiple reports,
and filing those reports while
simultaneously seeking to resolve the
network outage. Although state
government commenters generally
support the proposed deadlines,
industry commenters argue that the
proposed deadlines would be too
restrictive. Opposition to the proposed
reporting timeframes centers on several
arguments: reporting requires critical
personnel to spend time reporting
instead of fixing the underlying
problem; the complexity of the network
makes it too difficult to report within
two hours; and, to develop best
practices, the only report needed is a 30-
day final report.

57. Discussion. We are persuaded by
commenters’ arguments to adopt a
reporting process similar to NORS, but
lengthen the notification interval to
allow more time for interconnected
VoIP service providers to work the
outage problem as opposed to reporting
on the outage. We agree with MetroPCS’
rationale for lengthening the initial
notification in that “this change is
particularly important since data
networks operate differently than voice
networks, and the cause of some
degradations of service may not be as
clearly identifiable, which can lead to
inaccurate reporting, or over-reporting,
under strict time constraints.”
Therefore, with respect to outages that
meet the reporting threshold, a
notification will be due within 24 hours
of discovering that an outage is
reportable and a final report within 30
days.

58. Verizon’s suggested two-reporting
system, in which a provider would file
a notification within four hours and a
final report within thirty days, makes
more sense to us in situations that could
have the potential to have a significant
negative impact on the 9-1-1
infrastructure. A two-tier report system
would still provide a measure of
“situational awareness” to allow the
Commission to become involved in
significant outages early should it
choose to do so. Final reports would
still give the Commission the
opportunity to obtain the full details
within the same timeframe as it does so
today. Yet, eliminating the initial report
would reduce the providers’ workloads,
and if implemented in conjunction with
a four-hour window for the notification,
would likely still provide the
Commission with valuable information
at the outset of the outage.
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59. We do not, however, adopt the 24-
hour interval with respect to outages
that may have a significant negative
impact on the 9-1-1 infrastructure. For
these outages, we adopt Verizon’s
suggested two-tier reporting structure
and require notification for outages that
may have a significant negative impact
on the 9-1-1 infrastructure within four
hours and a final report within 30 days.
This provides a measure of ““situational
awareness’’ to allow the Commission to
become involved in significant outages
early should it choose to do so. Final
reports would still give the Commission
the opportunity to obtain the full details
within the same timeframe as it does so
today. Yet, eliminating the initial report
would reduce providers’ workloads
considerably without harming the
Commission’s ability to react in the
short term or facilitate the development
and application of best practices in the
long term.

60. Accordingly, the Commission will
require all interconnected VolIP service
providers to submit electronically a
Notification to the Commission within
four hours of discovering that they have
experienced on any facilities that they
own, operate, lease, or otherwise utilize,
an outage of at least 30 minutes duration
that potentially affects a 9—1—1 special
facility. In such situations, they also
must notify, as soon as possible by
telephone or other electronic means,
any official who has been designated by
the management of the affected 9-1-1
facility as the provider’s contact person
for communications outages at that
facility, and the provider must convey
to that person all available information
that may be useful to the management
of the affected facility in mitigating the
effects of the outage on efforts to
communicate with that facility. Such
timing of the Notification targets
conditions in which the 9-1-1
infrastructure is most likely to
experience a negative impact, and
balancing costs and burdens.

61. Interconnected VolP service
providers that experience a reportable
outage that does not affect a 9—1-1
special facility must submit
electronically a Notification to the
Commission within twenty-four hours
of discovering such an outage. This
timing recognizes that these outages are
less likely to impact the 9-1-1
infrastructure negatively, though the
ability of users to make individual 9—1—
1 calls may nonetheless be impaired.
This distinction also balances different
potential benefits with costs and
burdens.

62. Regardless of which of the two
above conditions prompts the
Notification, not later than 30 days after

discovering the outage, the provider
must submit electronically a Final
Communications Outage Report to the
Commission. We adopt a very similar
level of specificity in reporting content
and the same electronic reporting
processing as is required by NORS.

63. The process we adopt for
reporting significant outages of
interconnected VolP service reduces the
burden on providers from that proposed
in the NPRM. Reducing the number of
reports from three to two and extending
the time frame for reporting will provide
the Commission with the information it
needs while reducing the reporting
burden on the providers. It is likely that
most interconnected VolIP service
providers currently collect information
on significant outages in the ordinary
course of their business in order to serve
their customers effectively. We
conclude that the reporting burden is
minimal and well-justified by the
benefits to 9-1-1 reliability.

E. Part 4 Rules and Voice Service—New
Wireless Spectrum Bands

64. We clarify that Part 4 of the rules
currently covers all providers of
Commercial Mobile Radio Service
(CMRS) voice (and paging) service
regardless in which spectrum band the
service is provided and that the process
that applies to reporting outages of these
services should be the process in the
current Part 4 rules. In 2004, when the
Commission extended in its outage
reporting requirements beyond wireline
providers in its 2004 Part 4 Order to
include wireless providers, the
Commission enumerated several types
of licensees providing wireless service
that would be covered by the Part 4
outage reporting obligations. Since that
time, licensing in additional spectrum
bands, e.g., Advanced Wireless Services
(AWS) and 700 MHz licensing, has
become available for wireless services.
Our 2004 Part 4 Order suggests that the
Commission intended to extend the
scope of outage reporting to include all
non-wireline providers, including new
technologies developed after the
adoption of the decision which
established the existing outage reporting
rules. In the NPRM, we sought comment
on whether we should amend Section
4.3(f) to clarify and reflect this meaning.

65. Comments. MetroPCS argues that
competition and innovation are best
served by not extending the current
outage reporting rules to new spectrum
bands or technologies. It, however,
recognizes that if the Commission were
to adopt MetroPCS’s recommendation to
not extend the current Part 4 rules to
licensees in the AWS and 700 MHz
spectrum bands, an unlevel wireless

service provider playing field may
result. The WCS Coalition also argues
that AWS, 700 MHz, WCS and other
similarly situated licensees should be
exempt from new Part 4 outage
reporting requirements until such time
as they are required to meet their initial
performance or substantial service
obligations under their service-specific
rules.

66. Discussion. We believe that the
existing rules apply to wireless service
providers including CMRS
communications providers that use
cellular architecture and CMRS paging
providers. That includes AWS and 700
MHz, as well as Personal
Communications Service (PCS),
Broadband Radio Service (BRS) that
elect common carrier service,
Educational Broadband Service (EBS)
that elect common carrier service, and
Wireless Communications Service
(WCS) wireless service providers, inter
alia, operating as CMRS
communications providers that use
cellular architecture or as CMRS paging
providers, are subject to the outage
reporting obligation. We also believe
that our 2004 Part 4 Order establishing
the existing outage reporting rules
extended the scope of outage reporting
to include all non-wireline providers,
including new technologies developed
after adoption of our 2004 Part 4 Order.
To eliminate any potential for
confusion, we amend the rule by
eliminating specific examples of
services. This elimination will avoid
any potential for confusion as to the
rule’s scope as new spectrum bands are
authorized and/or reallocated.

67. We are not persuaded by
commenters’ arguments that AWS and
700 MHz services should be exempt
from outage reporting requirements. To
provide an exemption for AWS and 700
MHz would lead to an unlevel playing
field among competing mobile service
providers. These newer wireless
technologies are forming the core of
major deployments where an outage
could impact an increasingly large
number of users.

68. Reporting Process. We conclude
that the reporting process as reflected in
the existing reporting structure in NORS
should be the same for AWS and 700
MHz wireless service providers as for
the other wireless service providers.
Since we have clarified that section
4.3(f) should be read broadly to include
such services as AWS and 700 MHz as
among those wireless service providers
covered by the Part 4 reporting
obligations, the technical requirements
for making the reports used for these
other wireless service providers should
also apply to AWS and 700 MHz service
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providers. We see no reason that would
warrant different treatment.

IV. Sharing of Information and
Confidentiality

69. We will apply the same
confidential treatment and restricted
information sharing to reports of
interconnected VoIP service outages as
currently apply to outage reports of
services already subject to Part 4 of the
rules. The NPRM proposed to treat
outage reports filed with respect to
interconnected VolP service as
presumptively confidential, the same
manner outage reporting data is
currently treated under Part 4. The
NPRM also sought comment on making
aggregated information across
companies public, and whether the
Commission should share this new
outage information with other Federal
agencies on a presumptively
confidential basis.

70. Comments. Most commenters
addressing the issue support treating
reported information as presumptively
confidential. ATIS, AT&T, CenturyLink,
and New York PSC support the
Commission’s sharing of information
with other Federal agencies. AT&T,
CenturyLink, ATIS, and WISPA do not
oppose the public disclosure of
aggregated outage information provided
the individual service provider data will
not be identified. Telecommunications
Industry Association (TIA) opposes the
public disclosure of the aggregated
information, arguing that the
Commission has acknowledged that
“disclosure of outage reporting
information to the public could present
an unacceptable risk of more effective
terrorist activity.”

71. Discussion. We direct that
individual outage reports of
interconnected VoIP service providers
also be treated on a presumptively
confidential basis, that sharing of such
reports with other Federal agencies, as
needed, be conducted on the same basis,
and that aggregated information across
providers may be publicly reported. The
Commission makes existing outage
reports available to the U.S. Department
of Homeland Security (DHS) pursuant to
the authority of DHS under the
Homeland Security Act of 2002. Sharing
confidential materials with other
Federal agencies is governed by Section
0.442 of the Commission’s rules, which
provides that the Commission may
share with other Federal agencies
materials received under a request for
confidential treatment or that are
presumptively confidential, and the
confidentiality of the records travels
with the records. The approach here is
identical to the one we took with regard

to outage reports from traditional
providers subject to the existing Part 4
rules; we are aware of no problems
resulting from the current approach.

V. Voluntary Dialogue on Internet
Service Outage Issues

72. The NPRM addressed whether the
Commission should extend its outage
reporting requirements to significant
outages of broadband Internet service,
and if so, what outage metrics and
thresholds should apply. The technical
issues involved in identifying and
reporting such outages require further
study. The record in this proceeding
shows a willingness by broadband
Internet service providers to participate
in a voluntary process to improve the
Commission’s understanding of the
underlying technical issues associated
with broadband Internet service outages
to assist public safety and first
responders.

VI. Conclusion

73. We adopt outage reporting
requirements for interconnected VoIP
service providers and conclude that this
action will best serve the public interest
by enabling the Commission to obtain
the necessary information regarding
services disruptions in an efficient and
expeditious manner. This action
addresses the need for information on
service disruptions that could affect
homeland security, public health and
safety, including the reliability of the
Nation’s 9—1-1 system. This action takes
into account the associated costs and
burdens, the trend in greater VoIP
service usage and its potential impact
on the Nation’s 9-1-1 infrastructure,
and the increasing importance of IP
networks.

VII. Procedural Matters

A. Accessible Formats

74. To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to
fcc504@fcc.gov or call the Consumer &
Governmental Affairs Bureau at 202—
418-0530 (voice), 202—418-0432 (tty).

B. Regulatory Flexibility Analysis

75. As required by the Regulatory
Flexibility Act of 1980, see 5 U.S.C. 604,
the Commission has prepared a Final
Regulatory Flexibility Analysis (FRFA)
of the possible significant economic
impact on small entities of the policies
and rules addressed in this document.
The FRFA is set forth in Appendix B of
the document.

C. Paperwork Reduction Act Analysis

76. The Report and Order contains
new information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13. It will be submitted to the
Office of Management and Budget
(OMB) for review under section 3507(d)
of the PRA. OMB, the general public,
and other interested parties are invited
to comment on the new information
collection requirements contained in
this proceeding.

77. We note that pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506 (c)(4), we previously sought
specific comment on how the
Commission might further reduce the
information collection burden for small
business concerns with fewer than 25
employees. We have described impacts
that might affect small businesses,
which includes most businesses with
fewer than 25 employees, in the FRFA
in Appendix B, infra.

D. Congressional Review Act

78. The Commission will send a copy
of the Report and Order in a report to
be sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act (CRA), see 5
U.S.C. 801(a)(1)(A).

E. Final Regulatory Flexibility Analysis

79. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was included in the
NPRM in PS Docket No. 11-82. The
Commission sought written comment on
the proposals in this docket, including
comment on the IRFA. This Final
Regulatory Flexibility Analysis (FRFA)
conforms to the RFA.

VIII. Ordering Clauses

80. Accordingly, it is ordered,
pursuant to sections 1, 2, 4(i)—(k), 4(o),
218, 219, 230, 256, 301, 302(a), 303(f),
303(g), 303(j), 303(r), 403, 615a-1,
621(b)(3), 621(d), and 1302(a), and
1302(b) of the Communications Act of
1934, as amended, 47 U.S.C. 151, 152,
154(i)—(k), 154(0), 218, 219, 230, 256,
301, 302(a), 303(f), 303(g), 303(j), 303(r),
403, 615a—1, 621(b)(3), 621(d), 1302(a),
and 1302(b) and Section 1704 of the
Omnibus Consolidated and Emergency
Supplemental Appropriations Act of
1998, 44 U.S.C. 3504, this Report and
Order in PS Docket No. 11-82 is
adopted and that Part 4 of the
Commission’s Rules, 47 CFR part 4 is
amended as set forth in Appendix C.

81. It is further ordered that the rules
in this document contain information
collection requirements that have not
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been approved by OMB. The Federal
Communications Commission will
publish a document in the Federal
Register announcing the effective date.

82. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Report and Order, including the
Final Regulatory Flexibility Analysis, to
the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects in 47 CFR Part 4

Communications common carriers,
Communications equipment.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 4 as
follows:

PART 4—DISRUPTIONS TO
COMMUNICATIONS

m 1. The authority for part 4 is revised
to read as follows:

Authority: Sec. 5, 48 Stat. 1068, as
amended; 47 U.S.C. 154, 155, 201, 251, 307,
316, 615a—1, 1302(a), and 1302(b).

m 2. Section 4.3 is amended by revising
paragraph (f) and redesignating
paragraph (h) as paragraph (i) and
adding new paragraph (h) to read as
follows:

§4.3 Communications providers covered
by the requirements of this part.
* * * * *

(f) Wireless service providers include
Commercial Mobile Radio Service
communications providers that use
cellular architecture and CMRS paging
providers. See § 20.9 of this chapter for
the definition of Commercial Mobile
Radio Service. Also included are
affiliated and non-affiliated entities that
maintain or provide communications
networks or services used by the
provider in offering such

communications.
* * * * *

(h) Interconnected Voice over Internet
Protocol (VoIP) providers are providers
of interconnected VolIP service. See §9.3
of this chapter for the definition of
interconnected VoIP service. Such
providers may be facilities-based or
non-facilities-based. Also included are
affiliated and non-affiliated entities that
maintain or provide communications
networks or services used by the
provider in offering such
communications.

* * * * *

m 3. Section 4.7 is amended by revising
paragraphs (e)(1) and (2) as follows:

§4.7 Definitions of metrics used to
determine the general outage-reporting
threshold criteria.

* * * * *

(e] R

(1) Assigned telephone number
minutes (as defined in paragraph (c) of
this section), for telephony, including
non-mobile interconnected VoIP
telephony, and for those paging
networks in which each individual user
is assigned a telephone number;

(2) The mathematical result of
multiplying the duration of an outage,
expressed in minutes, by the number of
end users potentially affected by the
outage, for all other forms of
communications. For wireless service
providers and interconnected VoIP
service providers to mobile users, the
number of potentially affected users
should be determined by multiplying
the simultaneous call capacity of the
affected equipment by a concentration
ratio of 8.

* * * * *

m 4. Section 4.9 is amended by adding
paragraph (g) to read as follows:

§4.9 Outage reporting requirements—
threshold criteria.

* * * * *

(g) Interconnected VoIP Service
Providers. (1) All interconnected VoIP
service providers shall submit
electronically a Notification to the
Commission:

(i) Within 240 minutes of discovering
that they have experienced on any
facilities that they own, operate, lease,
or otherwise utilize, an outage of at least
30 minutes duration that potentially
affects a 9—-1-1 special facility (as
defined in (e) of § 4.5), in which case
they also shall notify, as soon as
possible by telephone or other
electronic means, any official who has
been designated by the management of
the affected 9-1-1 facility as the
provider’s contact person for
communications outages at that facility,
and the provider shall convey to that
person all available information that
may be useful to the management of the
affected facility in mitigating the effects
of the outage on efforts to communicate
with that facility; or

(ii) Within 24 hours of discovering
that they have experienced on any
facilities that they own, operate, lease,
or otherwise utilize, an outage of at least
30 minutes duration:

(A) That potentially affects at least
900,000 user minutes of interconnected
VoIP service and results in complete
loss of service; or

(B) That potentially affects any special
offices and facilities (in accordance with
paragraphs § 4.5(a) through (d)).

(2) Not later than thirty days after
discovering the outage, the provider
shall submit electronically a Final
Communications Outage Report to the
Commission. The Notification and Final
reports shall comply with all of the
requirements of §4.11.

[FR Doc. 2012-9749 Filed 4-26-12; 8:45 am]
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Fisheries of the Northeastern United
States; 2012—-2013 Northeast Skate
Complex Fishery Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This rule implements catch
limits and associated measures for the
Northeast skate complex fishery for the
2012-2013 fishing years. The action was
developed by the New England Fishery
Management Council pursuant to the
provisions of the Northeast Skate
Complex Fishery Management Plan. The
catch limits are supported by the best
available scientific information and
reflect recent increases in skate biomass.

DATES: This rule is effective May 1,
2012.

ADDRESSES: An environmental
assessment (EA) was prepared that
describes the action and other
considered alternatives, and provides a
thorough analysis of the impacts of the
proposed measures and alternatives.
Copies of the EA and the Initial
Regulatory Flexibility Analysis (IRFA),
are available on request from Paul J.
Howard, Executive Director, New
England Fishery Management Council,
50 Water Street, Newburyport, MA
01950. These documents are also
available online at http://
www.nefmc.org.

FOR FURTHER INFORMATION CONTACT:
Tobey Curtis, Fishery Policy Analyst,
(978) 281-9273; fax: (978) 281-9135.

SUPPLEMENTARY INFORMATION:
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Background

The New England Fishery
Management Council (Council) is
responsible for developing management
measures for skate fisheries in the
northeastern U.S. through the Northeast
Skate Complex Fishery Management
Plan (Skate FMP). Seven skate species
are managed under the Skate FMP:
Winter, little, thorny, barndoor, smooth,
clearnose, and rosette. The Council’s
Scientific and Statistical Committee
reviews the best available information
on the status of skate populations and
makes recommendations on acceptable
biological catch (ABC) for the skate
complex (all seven species). This
recommendation is then used as the
basis for catch limits and other
management measures for the skate
fisheries.

A detailed description of how the
2012-2013 skate ABC and associated
specification measures were derived is
provided in the proposed rule for this
action (February 22, 2012, 77 FR 10463),
and in its supplementary materials (see
ADDRESSES). The final approved
specifications for the 2012—2013 skate
fishery are described below, and are
mostly consistent with the measures
implemented by Secretarial emergency
action during the 2011 fishing year
(October 28, 2011, 76 FR 66856), except
as noted.

Final Measures

NMFS is implementing the following
specifications for the skate fishery for
the 2012-2013 fishing years:

1. Skate ABC and annual catch limit
(ACL) of 50,435 mt;

2. Annual catch target (ACT) of 37,826
mt;

3. Total allowable landings (TAL) of
21,561 mt (the skate wing fishery is
allocated 66.5 percent of the TAL
(14,338 mt) and the skate bait fishery is
allocated 33.5 percent of the TAL (7,223
mt, divided into three seasons according
to the regulations at § 648.322));

4. The skate bait possession limit is
increased from 20,000 Ib (9,072 kg) to
25,000 1b (11,340 kg) whole weight per
trip for vessels carrying a valid Skate
Bait Letter of Authorization; and,

5. The skate wing possession limits
will remain at status quo levels, as
defined in § 648.322(b): 2,600 1b (1,179
kg) wing weight per trip for Season I
(May 1 through August 31), and 4,100
1b (1,860 kg) wing weight per trip for
Season II (September 1 through April
30) for vessels fishing on a Northeast
Multispecies, Monkfish, or Scallop Day-
at-Sea. The Northeast Multispecies
Category-B Day-at-Sea possession limit
remains at 220 b (100 kg) wing weight

per trip, and the non-Day-at-Sea
incidental possession limit remains at
500 1b (227 kg) wing weight per trip.

The proposed rule included
reductions to the skate wing possession
limits, as recommended by the Council,
in an effort to prolong the fishing season
and avoid implementation of the
incidental skate wing possession limit
before the end of the fishing year (i.e.,
closure of the directed skate wing
fishery). The possession limit analysis
used by the Council was based on skate
landing rates in 2010 and early 2011
when landing rates were particularly
high. However, landing rates slowed
during 2011, and as of March 31, 2012,
the wing fishery only landed 77 percent
of its TAL, and is not projected to land
its entire TAL before the end of the
fishing year. Upon the reasonable
assumption that landing rates in 2012
and 2013 will be similar to this year’s,
implementing the reduced possession
limits recommended by the Council
may prevent the TAL from being
harvested. Therefore, there is no
justification to reduce the skate wing
possession limits for the 2012-2013
fishing years, and the proposed
reduction is disapproved. The skate
wing possession limits will remain at
status quo levels.

For the reasons described in the
proposed rule and environmental
assessment for this action (see
ADDRESSES), this final rule implements
updates to stock status determination
criteria for skates that reflect the most
recent scientific information. These
updates include refinement of the
survey strata used for determining the
stock status of each skate species, and
adjusts the overfishing definition for
clearnose skate. Overfishing would be
deemed to be occurring if the 3-year
moving average trawl survey biomass of
clearnose skate declines by 40 percent
or more.

Additionally, this final rule
implements the requirement that skate
bait transfers at sea, as recorded on
vessel trip reports, be counted against
the skate bait fishery quotas. Recent
analysis indicated that bait transfers at
sea, on average, represented
approximately 18 percent of total skate
landings, and need to be considered
when monitoring catch.

Finally, in order to be consistent with
the requirements of Amendment 3, this
final rule removes a reference to
Northeast multispecies sectors in the
skate wing possession limit regulations
found at § 648.322(b). The skate wing
possession limits were not intended to
apply to sector vessels, and this
reference should have been removed

from the Amendment 3 final rule (June
16, 2010, 75 FR 34049).

Comments and Responses

On February 22, 2012, NMFS
published a proposed rule soliciting
public comment on the proposed skate
fishery specifications, and accepted
comments through March 23, 2012.
NMFS received seven comments on the
proposed rule. This section summarizes
the principal comments contained in
the comment letters, and NMFS’s
response to those comments.

Comment 1: Four commercial fishing
groups and the Massachusetts Division
of Marine Fisheries were supportive of
the proposed TALs, but were opposed to
reducing the skate wing possession
limits.

Response: NMFS agrees that the TALs
reflect the best available science and are
consistent with the requirements of the
Skate FMP. NMFS also agrees that the
skate wing possession limits do not
need to be reduced as more fully
discussed above in the preamble.
Therefore, this final rule maintains the
status quo possession limits for the
skate wing fishery through the 2013
fishing year.

Comment 2: Three of the commercial
fishing groups commented that the
prohibition on possession of barndoor
skate should be removed, and an
incidental possession limit of barndoor
skate wings should be implemented.

Response: The issue of barndoor skate
possession is beyond the scope of these
specifications, and was not part of the
proposed rule. Therefore, this issue
cannot be added to this final rule. To
date, the Council has rejected measures
to allow possession of this species,
which is no longer overfished, but not
yet rebuilt to its target population size.
The Council may reconsider species
prohibitions in future actions.

Comment 3: One commenter was
generally critical of NMFS and opposed
to the proposed catch limits. The
commenter suggested that skate stock
status was inaccurate, and skate quotas
should be reduced by 50 percent.

Response: No justification was offered
by the commenter to indicate that the
proposed specifications were based on
inaccurate science. Justification for
reducing the skate quotas by 50 percent
was also not provided. These
specifications are based upon the best
available scientific information, as
required by the Magnuson-Stevens Act.
Skate stock status determinations were
developed following stock assessments
conducted by the Northeast Fisheries
Science Center and rigorously peer-
reviewed by external fishery scientists.
The skate ABC was recommended by
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the Council’s Scientific and Statistical
Committee, and was based upon
precautionary catch levels designed to
promote biomass increases in all skates.
Therefore, the commenter’s assertions
are unfounded, and NMFS disagrees
that quotas should be reduced.

Comment 4: One commenter was
opposed to the proposed catch limits
due to concerns of the impacts on
thorny skate, a prohibited species that is
currently overfished. The commenter
argued that these specifications would
promote illegal landings of thorny skate,
increase discards, and ultimately hinder
the rebuilding of this stock. The
commenter was particularly critical of
NMFS’s lack of documented
enforcement actions against vessels that
may have illegally landed thorny skates.
The commenter argued that vessels
should be required to report all skate
landings by species, skates should only
be landed in whole form to improve
dockside species identification and
enforcement, and additional measures
should be implemented to help rebuild
thorny skates (e.g., time/area closures in
essential thorny skate habitats).

Response: In response to similar
comments received on the 2011
emergency action (October 28, 2011, 76
FR 66856), NMFS disagrees that these
specifications would have significant
negative impacts on thorny skates.
NMFS acknowledges the overfished
condition and vulnerability of thorny
skates, but the skate ABC recommended
by the Council was specified at a level
that should help promote long-term
biomass increases in this stock (which
needs to be rebuilt by 2028). Fishing
effort in the skate fishery is not greatly
affected by skate catch limits, as the vast
majority of vessels that land skates catch
them incidentally to trips targeting
groundfish or monkfish. Effort in these
fisheries has declined in recent years,
and may decline further in coming
years. Discards of all skates have
declined in recent years. Therefore,
increasing skate catch limits is not
expected to promote more fishing effort
for, or discards of, thorny skates.

The lack of documented enforcement
actions citing illegal possession of
thorny skates is not reflective of a total
lack of enforcement of this prohibition.
As described in NMFS’s negative 90-day
finding on a petition to list thorny skate
as endangered under the Endangered
Species Act (December 20, 2011, 76 FR
78891), between 2007 and 2010, thorny
skate wings were found in less than 1
percent of sampled skate wing landings.
Therefore, there is no basis for
concluding that enforcement of this
provision is inadequate, and NMFS has
ongoing education and outreach efforts

in the skate fishery to improve
prohibited species compliance (e.g.,
http://www.nero.noaa.gov/sfd/
sfdskate.html). If prohibited species
regulations were not being adequately
enforced, port sampling would reveal
more frequent landings of thorny skate
wings. NMFS agrees that landing skates
in whole form would improve
monitoring of species-specific landings,
and help further enforce species
prohibitions. However, the Council has
rejected such requirements for the skate
fishery to date. In addition to closed
areas and other measures, the Council
may reconsider such measures to help
rebuild thorny skate in future actions.

Changes From the Proposed Rule

In §648.322(b)(1), the proposed
change to the skate wing possession
limits are not included in this final rule
due to the disapproval of this proposed
measure.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has made a
determination that this rule is consistent
with the Skate FMP, other provisions of
the Magnuson-Stevens Act, and other
applicable law.

The Office of Management and Budget
has determined that this rule is not
significant for the purposes of Executive
Order 12866.

The Assistant Administrator for
Fisheries, NOAA, finds good cause to
waive the requirement for a 30-day
delay in effectiveness under the
provisions of section 553(d) of the
Administrative Procedure Act. This
action would result in a benefit of
additional revenues associated with a
skate bait possession limit that is 25
percent higher, and provides more
opportunity for skate bait vessels to
harvest their full allocation of quota.
This rule increases the possession limit
for skate bait and, consequently, extends
fishing opportunity for fishermen that
would otherwise be constrained under
the current possession limits, which are
unnecessarily restrictive. If this
rulemaking was delayed to allow for a
30-day delay in effectiveness, the
fishery would likely forego some
amount of landings and revenues during
the delay period. While these
restrictions would be alleviated after
this rule becomes effective, fishermen
may be not able to recoup the lost
economic opportunity of foregone
landings of skate bait that would result
from a delay in the effectiveness of this
action. For these reasons, the AA finds
good cause to waive the 30-day delay

and to implement this rule on May 1,
2012.

Pursuant to section 604 of the
Regulatory Flexibility Act (RFA), NMFS
has prepared a Final Regulatory
Flexibility Analysis (FRFA) in support
of this action. The FRFA incorporates
the IRFA, a summary of the significant
issues raised by the public comments in
response to the IRFA, NMFS’s responses
to those comments, relevant analyses
contained in the action and its EA, and
a summary of the analyses completed to
support the action in this rule. A copy
of the analyses done in the action and
EA are available from the Council (see
ADDRESSES). A summary of the IRFA
was published in the proposed rule for
this action and is not repeated here. A
description of why this action was
considered, the objectives of, and the
legal basis for this rule is contained in
the preamble to the proposed rule and
this final rule and is not repeated here.

A Summary of the Significant Issues
Raised by the Public in Response to the
IRFA, a Summary of the Agency’s
Assessment of Such Issues, and a
Statement of Any Changes Made in the
Proposed Rule as a Result of Such
Comments

Seven comments were received on the
proposed rule. For a summary of the
comments, and NMFS’s responses to
them, see the Comments and Responses
section above. None of the comments
raised issues or concerns related to the
IRFA, and no changes were made to the
rule as a result of the comments.

Description and Estimate of Number of
Small Entities to Which the Rule Would

Apply

These final specifications will impact
vessels that hold Federal open access
commercial skate permits that
participate in the skate fishery.
According to the Framework 1 final rule
and its Final Regulatory Flexibility
Analysis (76 FR 28328, May 17, 2011),
as of December 31, 2010, the maximum
number of small fishing entities (as
defined by the SBA) that may be
affected by this action is 2,607 entities
(number of skate permit holders).
However, during fishing year 2010, only
601 vessels landed any amount of skate.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

This action does not introduce any
new reporting, recordkeeping, or other
compliance requirements. This rule
does not duplicate, overlap, or conflict
with other Federal rules.
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Description of the Steps the Agency Has
Taken To Minimize the Significant
Economic Impact on Small Entities
Consistent With the Stated Objectives of
Applicable Statutes

The purpose of this action is to
specify catch limits and other
management measures that reflect the
best available scientific information and
the requirements of the Skate FMP. The
Council considered one ACL alternative
(no action) to the preferred alternative
being implemented. The preferred ACL
and TALs are expected to extend the
duration of the fishing season relative to
the no action alternative, and help to
prevent the negative economic impacts
that would be associated with an early
closure of the directed skate fisheries.
Under the no action alternative, the
skate catch limit would remain at
41,080 mt. This alternative was not
selected because it does not represent
the best available scientific information,
and would likely result in negative
economic impacts as compared to the
preferred alternative. Compared to the
other alternative considered, this action
is expected to better maximize
profitability for the skate fishery by
allowing higher levels of landings for
the duration of the 2012 and 2013
fishing years while still being consistent
with requirements of the Magnuson-
Stevens Act and other applicable law.
Therefore, the economic impacts
resulting from this action as compared
to the no action alternative are positive,
since the action would provide
additional fishing opportunity for
vessels participating in the skate fishery
for the 2012-2013 fishing years.

The action is almost certain to result
in greater revenue from skate landings.
Based on recent landing information,
the skate fishery is able to land close to
the full amount of skates allowable
under the quotas. The estimated
potential revenue from the sale of skates
under the revised catch limits is
approximately $9.0 million, compared
to $5.8 million if this action were not
implemented. Due to the implications of
closing the directed skate fisheries early
in the fishing year, the higher catch
limits associated with this action will
result in additional revenue if fishing is
prolonged. According to analyses in
Framework 1, vessels that participate in
the skate fishery derive most (an average
of 96 percent) of their revenues from
other fisheries (e.g., groundfish,
monkfish). Therefore, relative to total
fishing revenues, catch limits of other
species would be expected to have more
significant economic impacts than
revenues derived from skates alone.
However, as skate prices have begun

increasing in recent years, more vessels
are deriving a greater proportion of their
income from skates.

The final possession limits in the
skate wing and bait fisheries are also
expected to result in positive economic
impacts compared to the other
alternatives considered. The reduced
skate wing possession limits described
in the proposed rule would have
slightly reduced trip level revenues of
skates. Maintaining the status quo skate
wing possession limits, as implemented
in this final rule, will help maintain
consistent trip level revenues for skate
wings, as well as allow the fishery to
operate throughout the fishing year
without closures. The increased skate
bait possession limit implemented by
this final rule is also expected to
increase trip level revenue for bait
skates, and may help the bait fishery
land more of its allocated TAL in 2012
and 2013.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, a letter to permit
holders that also serves as small entity
compliance guide (the guide) was
prepared. Copies of this final rule are
available from the Northeast Regional
Office, and the guide, i.e., permit holder
letter, will be sent to all holders of
permits for the skate fishery. The guide
and this final rule will be available
upon request, and posted on the
Northeast Regional Office’s Web site at
WWW.Nero.noaa.gov.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Recordkeeping and
reporting requirements.

Dated: April 24, 2012.
Alan D. Risenhoover,

Acting Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §648.322, revise paragraph (b)
introductory text and paragraph (c)(4) to
read as follows:

§648.322 Skate allocation, possession,
and landing provisions.
* * * * *

(b) Skate wing possession and landing
limits. A vessel or operator of a vessel
that has been issued a valid Federal
skate permit under this part, and fishes
under an Atlantic sea scallop, NE
multispecies, or monkfish DAS as
specified at §§ 648.53, 648.82, and
648.92, respectively, unless otherwise
exempted under § 648.80 or paragraph
(c) of this section, may fish for, possess,
and/or land up to the allowable trip
limits specified as follows:

* * * * *

(C) * *x %

(4) The vessel owner or operator
possesses or lands no more than 25,000
1b (11,340 kg) of only whole skates less
than 23 inches (58.42 cm) total length,
and does not possess or land any skate
wings or whole skates greater than 23
inches (58.42 cm) total length.

* * * * *

[FR Doc. 2012-10240 Filed 4-26—12; 8:45 am|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 120201086—2418-02]
RIN 0648-XA904

Fisheries of the Northeastern United
States; Atlantic Bluefish Fishery; 2012
Atlantic Bluefish Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues final
specifications for the 2012 Atlantic
bluefish fishery, including an annual
catch limit, total allowable landings, a
commercial quota and recreational
harvest limit, and a recreational
possession limit. This action establishes
the allowable 2012 harvest levels and
other management measures to achieve
the target fishing mortality rate,
consistent with the Atlantic Bluefish
Fishery Management Plan.

DATES: The final specifications for the
2012 Atlantic bluefish fishery are
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effective May 29, 2012, through
December 31, 2012.

ADDRESSES: Copies of the specifications
document, including the Environmental
Assessment and Initial Regulatory
Flexibility Analysis (EA/IRFA) and
other supporting documents for the
specifications, are available from Dr.
Christopher M. Moore, Executive
Director, Mid-Atlantic Fishery
Management Council, Suite 201, 800 N.
State Street, Dover, DE 19901. The
specifications document is also
accessible via the Internet at: http://
WWW.Nero.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Carly Bari, Fishery Management
Specialist, (978) 281-9224.
SUPPLEMENTARY INFORMATION:

Background

The Atlantic bluefish fishery is
managed cooperatively by the Mid-
Atlantic Fishery Management Council
(Council) and the Atlantic States Marine
Fisheries Commission (Commission).
The management unit for bluefish
specified in the Atlantic Bluefish
Fishery Management Plan (FMP) is U.S.
waters of the western Atlantic Ocean.
Regulations implementing the FMP
appear at 50 CFR part 648, subparts A
and J. The regulations requiring annual
specifications are found at § 648.160.

The FMP requires the Council to
recommend, on an annual basis, annual
catch limit (ACL), annual catch target
(ACT), and total allowable landings
(TAL) that will control fishing mortality
(F). The Council may also recommend a
research set-aside (RSA) quota, which is
deducted from the bluefish TALs (after
any applicable transfer) in an amount
proportional to the percentage of the
overall TAL as allocated to the
commercial and recreational sectors.

Pursuant to § 648.162, the annual
review process for bluefish requires that
the Council’s Bluefish Monitoring
Committee and Scientific and Statistical
Committee (SSC) review and make

recommendations based on the best
available data. Based on the
recommendations of the Monitoring
Committee and SSC, the Council makes
a recommendation to the NMFS
Northeast Regional Administrator.
Because this FMP is a joint plan, the
Commission also meets during the
annual specification process to adopt
complementary measures.

The Council’s recommendations must
include supporting documentation
concerning the environmental,
economic, and social impacts of the
recommendations. NMFS is responsible
for reviewing these recommendations to
assure they achieve the FMP objectives,
and may modify them if they do not.
NMFS then publishes proposed
specifications in the Federal Register,
and after considering public comment,
NMEF'S publishes final specifications in
the Federal Register. A proposed rule
for this action published in the Federal
Register on February 15, 2012 (77 FR
8776), and comments were accepted
through March 1, 2012.

Final 2012 Specifications

A description of the process used to
estimate bluefish stock status and
fishing mortality, as well as the process
for deriving the ACL and associated
quotas and harvest limits, is provided in
the proposed rule and in the bluefish
regulations at §§648.160—162. The stock
is not overfished or experiencing
overfishing, and the catch limits
described below reflect the best
available scientific information on
bluefish. The final 2012 bluefish ABC,
ACL, and ACT are specified at 32.044
million 1b (14,535 mt).

The ACT is initially allocated
between the recreational fishery (83
percent = 26.597 million 1b, 12,064 mt)
and the commercial fishery (17 percent
= 5.448 million 1b, 2,471 mt). After
deducting an estimate of recreational
discards (commercial discards are
considered negligible), the recreational
TAL would be 22.819 million Ib (10,350

mt) and the commercial TAL would be
5.448 million 1b (2,471 mt).

However, the FMP specifies that, if 17
percent of the ACT is less than 10.5
million lb, and recreational fishery is
not projected to land its harvest limit for
the upcoming year, the commercial
fishery may be allocated up to 10.5
million Ib as its quota, provided that the
combination of the projected
recreational landings and the
commercial quota does not exceed the
ACT. The recreational harvest limit
(RHL) would then be adjusted
downward so that the ACT would be
unchanged. Based on updated data, the
recreational fishery landed 11,892,696
Ib (5,394 mt) of bluefish in 2011.
Assuming recreational landings in 2012
are consistent with those from 2011, the
Council’s proposed transfer of 5.052
million 1b (2,291 mt) from the
recreational sector to the commercial
sector can be approved. This results in
an adjusted commercial quota of 10.5
million Ib (4,763 mt), and an adjusted
RHL of 17.766 million 1b (8,059 mt).

Final RSA, Commercial Quota, and RHL

Three projects that will utilize
bluefish RSA were approved by NOAA’s
Grants Management Division. A total
RSA quota of 491,672 1b (223 mt) was
approved for use by these projects
during 2012. Proportional adjustments
of this amount to the commercial and
recreational allocations results in a final
commercial quota of 10.317 million b
(4,680 mt) and a final RHL of 17.457
million 1b (7,919 mt).

Final Recreational Possession Limit

The current recreational possession
limit of up to 15 fish per person is
maintained to achieve the RHL.

Final State Commercial Allocations

The final state commercial allocations
of the 2012 commercial quota are shown
in Table 1, based on the percentages
specified in the FMP.

TABLE 1—FINAL BLUEFISH COMMERCIAL STATE-BY-STATE ALLOCATIONS FOR 2012

[Including RSA deductions]

2012 council-final 2012 council-final
State Percent share commercial quota comme(rlfiz;I quota
g

0.6685 68,972 31,285
0.4145 42,765 19,398
6.7167 692,986 314,333
6.8081 702,416 318,611
1.2663 130,649 59,261
10.3851 1,071,466 486,009
14.8162 1,528,639 693,379
1.8782 193,781 87,897
3.0018 309,707 140,481
11.8795 1,225,649 555,945
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TABLE 1—FINAL BLUEFISH COMMERCIAL STATE-BY-STATE ALLOCATIONS FOR 2012—Continued

[Including RSA deductions]

2012 council-final

2012 council-final

State Percent share commercial quota commercial quota
(kg)
32.0608 3,307,827 1,500,405
0.0352 3,632 1,647
0.0095 980 445
10.0597 1,037,894 470,781
TOMAL et 100.0001 10,317,362 4,679,878

Comments and Responses

The public comment period for the
proposed rule ended on March 1, 2012.
Five comments were received on the
proposed rule. A summary and response
to the concerns raised by the
commenters are included below.

Comment 1: One commenter generally
criticized the Mid-Atlantic Fishery
Management Council and the Atlantic
States Marine Fisheries Commission for
using poor data and allowing
overharvest of bluefish, but provided no
clear evidence to support their claims.

Response: Atlantic bluefish are not
overfished, nor are they subject to
overfishing; therefore, there is no
scientific basis for making changes to
the quotas based on this comment.
NMEFS used the best scientific
information available and selected
specifications for the bluefish fishery
that are consistent with the FMP and
recommendations of the Council.

Comment 2: Three commenters
opposed the quota transfer from the
recreational sector to the commercial
sector. They suggested that the transfer
would increase the total takes from the
fishery overall and allow the
commercial sector to harvest the most
mature fish which would lead to an
unsustainable fishery. Additionally,
they commented that the increased
commercial quota as a result of the
transfer allows commercial fishermen to
take fish once reserved for the
recreational sector.

Response: These comments included
no scientific justifications for decreasing
or eliminating the transfer between
sectors. NMFS used the best scientific
information available and selected
specifications for the bluefish fishery
that are consistent with the FMP and
recommendations of the Council.
Bluefish are not considered overfished
or subject to overfishing, and the
recreational sector is not projected to
harvest its allocation. Sufficient analysis
and scientific justification for NMFS’s
action in this final rule are contained
within the supporting documents.

Comment 3: A charter/party boat
operator in the Atlantic bluefish fishery
in Massachusetts was supportive of the
proposed ACL.

Response: NMFS agrees that the
approved ACL meets the requirements
of the Atlantic Bluefish FMP.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), the NMFS
Assistant Administrator has determined
that this final rule is consistent with the
Atlantic Bluefish FMP, other provisions
of the Magnuson-Stevens Act, and other
applicable law.

This final rule is exempt from review
under Executive Order 12866. This final
rule does not duplicate, conflict, or
overlap with any existing Federal rules.

The FRFA included in this final rule
was prepared pursuant to 5 U.S.C.
604(a), and incorporates the IRFA and a
summary of analyses completed to
support the action. No significant issues
were raised by the public comment in
response to the IRFA, other than the
comment noted above. A public copy of
the EA/RIR/IRFA is available from the
Council (see ADDRESSES).

The preamble to the proposed rule
included a detailed summary of the
analyses contained in the IRFA, and that
discussion is not repeated here.

Final Regulatory Flexibility Analysis
Statement of Objective and Need

A description of the reasons why this
action is being taken, and the objectives
of and legal basis for this final rule are
contained in the preambles to the
proposed rule and this final rule and are
not repeated here.

Summary of Significant Issues Raised in
Public Comments

Five comments were submitted on the
proposed rule. However, none were
specific to the IRFA or to the economic
impacts of the proposed rule more
generally.

Description and Estimate of Number of
Small Entities to Which the Rule Will

Apply

Small businesses operating in
commercial and recreational (i.e., party
and charter vessel operations) fisheries
have been defined by the Small
Business Administration as firms with
gross revenues of up to $4.0 and $6.5
million, respectively. The categories of
small entities likely to be affected by
this action include commercial and
charter/party vessel owners holding an
active Federal permit for Atlantic
bluefish, as well as owners of vessels
that fish for Atlantic bluefish in state
waters. All federally permitted vessels
fall into the definition of small
businesses; thus, there would be no
disproportionate impacts between large
and small entities as a result of the final
rule.

An active participant in the
commercial sector was defined as any
vessel that reported having landed 1 or
more b (0.45 kg) in the Atlantic bluefish
fishery in 2010 (the last year for which
there are complete data). The active
participants in the commercial sector
were defined using two sets of data. The
Northeast seafood dealer reports were
used to identify 718 vessels that landed
bluefish in states from Maine through
North Carolina in 2010. However, the
Northeast dealer database does not
provide information about fishery
participation in South Carolina, Georgia,
or Florida. South Atlantic Trip Ticket
reports were used to identify 732 vessels
that landed bluefish in North Carolina,
and 827 vessels that landed bluefish on
Florida’s east coast. Some of these
vessels were also identified in the
Northeast dealer data; therefore, double
counting is possible. Bluefish landings
in South Carolina and Georgia were near
zero in 2010, representing a negligible
proportion of the total bluefish landings
along the Atlantic Coast. Therefore, this
analysis assumed that no vessel activity
for these two states took place in 2010.
In recent years, approximately 2,063
party/charter vessels may have been



Federal Register/Vol.

77, No. 82/Friday, April 27, 2012/Rules and Regulations

25103

active in the bluefish fishery and/or
have caught bluefish.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

No additional reporting,
recordkeeping, or other compliance
requirements are included in this final
rule.

Description of the Steps Taken To
Minimize Economic Impact on Small
Entities

Specification of commercial quota,
recreational harvest levels, and
possession limits is constrained by the
conservation objectives of the FMP,
under the authority of the Magnuson-
Stevens Act. The commercial quota
contained in this final rule is 10 percent
higher than the 2011 quota and 113
percent higher than actual 2011 bluefish
landings. All affected states will receive
increases in their individual commercial
quota allocation in comparison to their
respective 2011 individual state
allocations. However, the magnitude of
the increase varies depending on the
state’s relative percent share in the total
commercial quota, as specified in the
FMP.

The RHL contained in this final rule
is approximately 2 percent lower than
the RHL in 2011. The small reduction in
RHL is a reflection of a declining trend
in recreational bluefish harvest in recent
years. Because the 2012 RHL is greater
than the total estimated recreational
bluefish harvest for 2011, it does not
constrain recreational bluefish harvest
below a level that the fishery is
anticipated to achieve. The possession
limit for bluefish will remain at 15 fish
per person, so there should be no
impact on demand for party/charter
vessel fishing and, therefore, no impact
on revenues earned by party/charter
vessels. No negative economic impacts
on the recreational fishery are
anticipated.

The impacts on revenues associated
with the proposed RSA quota were
analyzed and are expected to be
minimal. Assuming that the full RSA
quota 491,672 lb (223 mt) is landed and
sold to support the proposed research
projects, then all of the participants in
the fishery would benefit from the
improved fisheries data yielded from
each project.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, a small entity
compliance guide will be sent to all
holders of Federal permits issued for the
Atlantic bluefish fishery.

In addition, copies of this final rule
and guide (i.e., permit holder letter) are
available upon request, and posted on
the Northeast Regional Office’s Web site
at www.nero.noaa.gov.

Authority: 16 U.S.C. 1801 et seq.

Dated: April 24, 2012.
Alan D. Risenhoover,

Acting Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2012-10242 Filed 4-26—12; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 111220786—-1781-01]
RIN 0648-XC002

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Quota Transfer

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; quota transfer.

SUMMARY: NMFS announces that the
State of North Carolina is transferring a
portion of its 2012 commercial summer
flounder quota to the Commonwealth of
Virginia. NMFS is adjusting the quotas
and announcing the revised commercial
quota for each state involved.

DATES: Effective April 26, 2012, through
December 31, 2012.

FOR FURTHER INFORMATION CONTACT:
Carly Bari, Fishery Management
Specialist, 978-281-9224.

SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are in 50 CFR part 648,
and require annual specification of a
commercial quota that is apportioned
among the coastal states from North
Carolina through Maine. The process to
set the annual commercial quota and the
percent allocated to each state are
described in § 648.100.

The final rule implementing
Amendment 5 to the Summer Flounder,
Scup, and Black Sea Bass Fishery
Management Plan, which was published
on December 17, 1993 (58 FR 65936),
provided a mechanism for summer
flounder quota to be transferred from
one state to another. Two or more states,
under mutual agreement and with the
concurrence of the Administrator,
Northeast Region, NMFS (Regional
Administrator), can transfer or combine
summer flounder commercial quota
under § 648.102(c)(2). The Regional
Administrator is required to consider
the criteria in §648.102(c)(2)(1) to
evaluate requests for quota transfers or
combinations.

North Carolina has agreed to transfer
180,061 1b (81,674 kg) of its 2012
commercial quota to Virginia. This
transfer was prompted by summer
flounder landings of 12 North Carolina
vessels that were granted safe harbor in
Virginia due to mechanical failures,
between March 2, 2012, and March 31,
2012, thereby requiring a quota transfer
to account for an increase in Virginia’s
landings that would have otherwise
accrued against the North Carolina
quota. The Regional Administrator has
determined that the criteria set forth in
§648.102(c)(2)(i) have been met. The
revised summer flounder quotas for
calendar year 2012 are: North Carolina,
1,603,359 Ib (727,271 kg); and Virginia,
4,603,985 1b (2,088,332 kg).

Classification

This action is taken under 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: April 24, 2012.
Carrie Selberg,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-10246 Filed 4-26—12; 8:45 am]
BILLING CODE 3510-22-P
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issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319
[Docket No. APHIS-2011-0028]
RIN 0579-AD61

Importation of Fresh Bananas From
the Philippines Into the Continental
United States

Correction

In proposed rule document 2012—
9063 appearing on pages 22510 through
22514 in the issue of Monday, April 16,
2012, make the following correction:

On page 22513, in the second column,
under Responses per Respondent,
“5,456”" should read “5.456"".

[FR Doc. C1-2012-9063 Filed 4-26—12; 8:45 am]
BILLING CODE 1505-01-D

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
[Docket No. PRM-50-102; NRC—2011-0189]

Petition for Rulemaking; Submitted by
the Natural Resources Defense
Council, Inc.

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking;
consideration in the rulemaking
process.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC or the Commission)
will consider the issues raised in the
petition for rulemaking (PRM), PRM—
50-102, submitted by the Natural
Resources Defense Council, Inc. (NRDC
or the petitioner), in the rulemaking
process. The petitioner requested that
the NRC amend its regulations to
require more realistic, hands-on training
and exercises on Severe Accident
Management Guidelines (SAMGs) and

Extensive Damage Mitigation Guidelines
(EDMGS). The NRC determined that the
issues raised in the PRM are appropriate
for consideration and will consider
them in the ongoing Fukushima Near
Term Task Force (NTTF)
Recommendation 8 rulemaking.

DATES: The docket for the petition for
rulemaking, PRM-50-102, is closed on
April 27, 2012.

ADDRESSES: Further NRC action on the
issues raised by this petition will be
accessible on the Federal rulemaking
Web site, http://www.regulations.gov, by
searching on Docket ID NRC-2012—
0031, which is the rulemaking docket
for the NTTF Recommendation 8
rulemaking.

You can access publicly available
documents related to the petition,
which the NRC possesses and is
publicly available, using the following
methods:

e Federal Rulemaking Web Site:
Supporting materials related to this
petition can be found at http://
www.regulations.gov by searching on
the Docket IDs for PRM—50-102 or the
NTTF Recommendation 8 rulemaking,
NRC-2011-0189 and NRC-2012-0031,
respectively. Address questions about
NRC dockets to Carol Gallagher,
telephone: 301-492—-3668, email:
Carol.Gallagher@nrc.gov.

e NRC’s Public Document Room
(PDR): You may examine and purchase
copies of public documents at the NRC’s
PDR, O1-F21, One White Flint North,
11555 Rockville Pike, Rockville,
Maryland 20852.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may access publicly
available documents online in the NRC
Library at http://www.nrc.gov/reading-
rm/adams.html. To begin the search,
select “ADAMS Public Documents” and
then select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
contact the NRC’s PDR reference staff at
1-800-397-4209, 301-415-4737, or by
email to PDR.resource@nrc.gov. The
ADAMS accession number for each
document referenced in this notice (if
that document is available in ADAMS)
is provided the first time that a
document is referenced.

FOR FURTHER INFORMATION CONTACT:
Robert Beall, Office of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission, Washington, DC 20555;
telephone: 301-415-3874; email:

Robert.Beall@nrc.gov; or Scott Sloan,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555; telephone: 301-
415-1619; email: Scott.Sloan@nrc.gov.

SUPPLEMENTARY INFORMATION:
The Petition

On September 20, 2011, the NRC
published a notice of receipt (76 FR
58165) of six PRMs filed by the NRDC,
including PRM—50-102. The petitioner
solely and specifically cited the
“Recommendations for Enhancing
Reactor Safety in the 21st Century: The
Near-Term Task Force Review of
Insights from the Fukushima Dai-ichi
Accident” (NTTF Report, ADAMS
Accession No. ML111861807), dated
July 12, 2011, as the rationale for the
PRMs. For PRM—50-102, the petitioner
cites Section 4.2.5, pages 4650, of the
NTTF Report, regarding the
strengthening and integration of onsite
emergency response capabilities such as
emergency operating procedures (EOPs),
SAMGs, and EDMGs. At the time of
receipt of the PRMs, the Commission
was still in the process of reviewing the
NTTF Report, and the NRC did not
institute a public comment period for
the PRMs.

In PRM-50-102, the petitioner
requests the NRC to institute a
rulemaking proceeding applicable to
nuclear facilities licensed under Title 10
of the Code of Federal Regulations (10
CFR) parts 50, 52, and other applicable
regulations to revise 10 CFR 50.63 to
require more realistic, hands-on training
and exercises on SAMGs and EDMGs for
all staff expected to implement the
strategies and those licensee staff
expected to make decisions during
emergencies, including emergency
coordinators and emergency directors.

Reasons for Consideration

The Commission has established a
process for addressing a number of the
recommendations in the NTTF Report,
and the NRC determined that the issues
raised in PRM—-50-102 are appropriate
for consideration and will consider
them in the ongoing NTTF
Recommendation 8 rulemaking based
on Section 4.2.5 of the NTTF Report.

The public will have the opportunity
to provide comments on the issues
raised by the petitioner in PRM—50-102
as part of the NTTF Recommendation 8
rulemaking. The NRC will consider the
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issues raised by the remaining NRDC
PRMs through the process the
Commission established for addressing
the remaining recommendations in the
NTTF Report. This PRM docket is
closed.

Dated at Rockville, Maryland, this 13th day
of April 2012.

For the Nuclear Regulatory Commission.
R.W. Borchardt,
Executive Director for Operations.
[FR Doc. 2012—-10193 Filed 4-26-12; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

14 CFR Parts 234 and 241
RIN 2139-AA13
[Docket No. DOT-RITA-2011-0001]

Reporting of Ancillary Airline
Passenger Revenues

AGENCY: Office of the Secretary (OST),
Department of Transportation (DOT).
ACTION: Notice of Public Meeting.

SUMMARY: This document announces a
public meeting on a Notice of Proposed
Rulemaking (NPRM) issued on July 15,
2011. The NPRM proposed changes
regarding reporting of airline ancillary
passenger revenues, computation of
mishandled baggage rates, and
collection of separate statistics for
mishandled wheelchairs and scooters
used by passengers with disabilities.
During the public meeting, DOT staff
will provide a summary of the proposals
in the NPRM and seek input on costs
and benefits associated with the
implementation of the proposals.
DATES: Meeting Date and Time: The
public meeting is scheduled for May 17,
2012, from 9:30 a.m. to 11:30 a.m. and
from 1 p.m. to 3 p.m., Eastern Time.
ADDRESSES: The meeting will be held in
the Oklahoma City Conference Room
(located on the lobby level of the West
Building) at the U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., Washington, DC.
Attendance is open to the public;
however, since access to the U.S. DOT
headquarters building is controlled for
security purposes, any member of the
general public who plans to attend this
meeting must notify the Department
contacts noted below at least ten (10)
calendar days prior to the meeting.

FOR FURTHER INFORMATION CONTACT:
Charles E. Smith, Trial Attorney, Office
of the Assistant General Counsel for
Aviation Enforcement and Proceedings,

U.S. Department of Transportation, 1200
New Jersey Ave. SE., Washington, DC
20590, 202—-366—-9342 (phone), 202—
366—7152 (fax), Charles.Smith@dot.gov.
You may also contact Blane A. Workie,
Deputy Assistant General Counsel,
Office of the Assistant General Counsel
for Aviation Enforcement and
Proceedings, U.S. Department of
Transportation, 1200 New Jersey Ave.
SE., Washington, DC 20590, 202-366—
9342 (phone), 202-366-7152 (fax),
Blane.Workie@dot.gov. TTY users may
reach these individuals via the Federal
Relay Service toll-free at 800-877-8339.
You may obtain copies of this notice in
an accessible format by contacting the
above named individuals.

SUPPLEMENTARY INFORMATION: On ]uly
15, 2011, the Department of
Transportation (DOT or Department)
published a notice of proposed
rulemaking in the Federal Register
proposing to collect airline ancillary
revenue information in a more detailed
manner, change the way mishandled
baggage rates are computed from
mishandled baggage reports per unit of
domestic enplanements to mishandled
bags per unit of checked bags, and fill
a data gap by collecting separate
statistics on mishandled wheelchairs
and scooters used by passengers with
disabilities. See 76 FR 41726. You may
review comments to this NPRM at
www.regulations.gov, docket no. DOT—
RITA-2011-0001. The Department is
holding the public meeting primarily for
the purpose of obtaining additional
information about current industry
practices for processing and accounting
for baggage and wheelchairs. This
information is critical to determining
the cost associated with the proposal to
change the manner in which the
mishandled baggage rate is calculated
and the proposal to report on the
number of mishandled wheelchairs/
scooters. We are also interested in
learning more about the costs associated
with the proposal to report airline
ancillary fee revenue. Interested persons
may provide oral comments at the
meeting. The Department will also
accept written materials at the public
meeting. We will place, in the public
docket for this rulemaking, any
materials received at the meeting, as
well as a summary of the meeting.

Below are examples of questions that
the Department intends to pose at the
public meeting.

1. Reporting of Ancillary Fee Revenue

e What is the current industry
practice regarding ancillary fee revenue
reporting for the Form 41 financial data?
The Department would like to

understand the process and logistics of
how ancillary revenues are collected
and transferred into reporting formats. It
would also be helpful to know the
amount of staff time required to develop
the quarterly and semi-annual Form 41
reports.

¢ How would the aforementioned
systems and processes be adapted for
carriers to comply with the proposed
reporting requirement?

e What new systems and processes
would be necessary for carriers to
comply with the proposed reporting
requirement?

e What other resource requirements,
e.g. additional personnel and training,
would be necessary for carriers to
comply with the proposed reporting
requirement? What would be the dollar
cost of providing those resources?

e The Department assumes that, as a
matter of good business practice,
airlines already collect the ancillary fee
revenue identified in the proposed
reporting requirement. Under this
assumption, the costs of compliance
with the new reporting requirement are
estimated to be the necessary one-time
programming costs to adapt existing
computer systems (about 40 hours of
programming for each carrier to capture
the ancillary revenue items), in addition
to any recurring annual expenses (e.g.
staff time) for developing the additional
reports. Are there airlines that don’t
already gather information about the
ancillary fee revenue identified in the
NPRM?

e How much lead time is necessary to
implement the proposed reporting
requirement?

e Is there any other information that
the Department should consider
regarding the reporting of ancillary fee
revenue?

2. The Metric Used To Calculate
Mishandled Baggage

e What is the current industry
practice regarding processing and
accounting for checked bags that are
checked at the check-in counter, at the
self-service bag drop, at the gate, or at
the jet bridge? The Department would
like to understand the entire process
from what happens on the ground and
the associated data systems when
passengers check a bag, to what happens
on the ground and the associated data
systems when passengers claim the bag
upon arrival, whether that is at the
baggage carousel or at the gate or jet
bridge.

e What are the existing processes and
data systems associated with reporting
mishandled bags? The Department
would like to understand the reporting
process from the time the passenger
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makes a report to the time the airline
provides its mishandled baggage data to
DOT.

e How could the aforementioned
systems and processes be adapted to
accommodate the proposed reporting
requirement?

e What new systems and processes
would be necessary for carriers to
comply with the proposed reporting
requirement?

e What other resource requirements,
e.g. additional personnel and training,
would be necessary for carriers to
comply with the proposed reporting
requirement?

e What would be the dollar cost of
adjustments to existing systems and
processes, new systems and processes,
and other resource requirements?

e The Department assumes that, as a
matter of good business practice,
airlines already gather and maintain
information on the total number of
counter-checked bags, gate-checked
bags, and valet bags transported in the
aircraft compartment. Under this
assumption, the costs of compliance
would include the adaption of the
current reporting systems and processes
(or, if they do not exist, the
development and implementation of
new systems and processes) that gather
existing data for the new reporting
requirements, in addition to any
recurring annual expenses (e.g. staff
time) for developing such reports. We
are interested in learning if our
assumption about current industry
practice is inaccurate.

¢ How much lead time is necessary to
implement the proposed reporting
requirement?

e Is there any other information that
the Department should consider
regarding the metric used to calculate
mishandled baggage rates?

3. The Reporting of Mishandled
Wheelchairs and Scooters

e What is the current industry
practice regarding processing and
accounting for wheelchairs and scooters
that are checked at the check-in counter,
at the self-service bag drop, at the gate,
or at the aircraft door? Are they
accounted for separately from other
baggage? The Department would like to
understand the entire process from what
happens on the ground and the
associated data systems when
passengers check their wheelchairs or
scooters, to what happens on the ground
and the associated data systems when
passengers claim the assistive device
upon arrival whether that is at the
baggage carousel, the gate or jet bridge.

e What are the existing processes and
data systems associated with reporting

mishandled wheelchairs and scooters
transported in the cargo hold?

e How could the aforementioned
systems and processes be adapted to
accommodate the proposed reporting
requirement?

e What new systems and processes
would be necessary for carriers to
comply with the proposed reporting
requirement?

e What other resource requirements,
e.g. additional personnel and training,
would be necessary for carriers to
comply with the proposed reporting
requirement?

¢ What would be the dollar cost of
adjustments to existing systems and
processes, new systems and processes,
and other resource requirements?

e The Department assumes that, as a
matter of good business practice,
airlines already gather and maintain
information on damage, delay, and loss
of wheelchairs and scooters transported
in the aircraft cargo compartment.
Under this assumption, the costs of
compliance would include the adaption
of the current reporting systems and
processes (or, if they do not exist, the
development and implementation of
new systems and processes) that gather
existing data for the new reporting
requirements, in addition to any
recurring annual expenses (e.g. staff
time) for developing such reports. We
are interested in learning if our
assumption about current industry
practice is inaccurate.

¢ How much lead time is necessary to
implement the proposed reporting
requirement?

o Is there any other information that
the Department should consider
regarding the reporting of mishandled
wheelchairs and scooters?

Issued in Washington, DC, on April 23,
2012.

Pat Hu,

Director, Bureau of Transportation Statistics.
[FR Doc. 2012-10179 Filed 4-26-12; 8:45 am]
BILLING CODE 4910-HY-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2012-0276]
RIN 1625-AA08

Special Local Regulations for Marine
Events; Potomac River, National
Harbor Access Channel, MD

AGENCY: Coast Guard, DHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish special local regulations
during the “Swim Across the Potomac
River” swimming competition, to be
held on the waters of the Potomac River
on July 8, 2012. These special local
regulations are necessary to provide for
the safety of life on navigable waters
during the event. This action is
intended to temporarily restrict vessel
traffic in a portion of the Potomac River
during the event.

DATES: Comments and related material
must be received by the Coast Guard on
or before May 29, 2012. The Coast
Guard anticipates that this proposed
rule will be effective and enforced on
July 8, 2012.

ADDRESSES: You may submit comments
identified by docket number USCG—
2012-0276 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Mr. Ronald Houck,
U.S. Coast Guard Sector Baltimore, MD;
telephone 410-576-2674, email
Ronald.L.Houck@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—-9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.
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Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking, indicate the specific section
of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.
You may submit your comments and
material online at http://
www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number in the “SEARCH” box
and click “SEARCH.” Click on “Submit
a Comment” on the line associated with
this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 8%2 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number in the “SEARCH” box
and click “SEARCH.” Click on Open
Docket Folder on the line associated
with this rulemaking. You may also visit
the Docket Management Facility in
Room W12-140 on the ground floor of
the Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. We have an
agreement with the Department of
Transportation to use the Docket
Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of

our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one on or before the end of the
comment period, using one of the
methods specified under ADDRESSES.
Please explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Basis and Purpose

On July 8, 2012, the National Harbor
Marina of Oxon Hill, Maryland, will
sponsor a swimming competition across
the Potomac River between Alexandria,
Virginia and Oxon Hill, Maryland. The
event consists of up to 250 swimmers on
a 1.3-mile linear course located
downriver from the Woodrow Wilson
Memorial (I-495/1-95) Bridge. The
swimmers will be supported by
sponsor-provided watercraft. The start
will be located at North Point in Jones
Point Park and the finish will be located
along the shore at National Harbor
Marina. Portions of the swim course
will cross the Potomac River federal
navigation channel and the National
Harbor Access Channel. Due to the need
for vessel control during the event, the
Coast Guard will temporarily restrict
vessel traffic in the event area to provide
for the safety of participants, spectators
and other transiting vessels.

Discussion of Proposed Rule

The Coast Guard proposes to establish
temporary special local regulations on
specified waters of the Potomac River.
The regulations will be in effect from
7a.m. to 11 a.m. on July 8, 2012. The
regulated area, approximately 1,900
yards in length and 350 yards in width,
extends across the entire width of the
Potomac River between the Virginia and
Maryland shorelines and includes all
waters of the Potomac River, within
lines connecting the following
positions: From latitude 38°47’35” N,
longitude 077°02°22” W, thence to
latitude 38°47’12” N, longitude
077°00’57” W, and from latitude
38°47°24” N, longitude 077°03’03” W to
latitude 38°46’54” N, longitude
077°01°09” W. The effect of this
proposed rule will be to restrict general
navigation in the regulated area during

the event. Vessels intending to transit
the Potomac River through the regulated
area, including the National Harbor
Access Channel, will only be allowed to
safely transit the regulated area when
the Coast Guard Patrol Commander has
deemed it safe to do so. These
regulations are needed to control vessel
traffic during the event to enhance the
safety of participants, spectators and
transiting vessels.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. We expect the economic impact
of this proposed rule to be so minimal
that a full Regulatory Evaluation under
the regulatory policies and procedures
of DHS is unnecessary. Although this
regulation will prevent traffic from
transiting portions of the Potomac River
and National Harbor Access Channel
during the event, the effect of this
regulation will not be significant due to
the limited duration that the regulated
area will be in effect and the extensive
advance notifications that will be made
to the maritime community via the
Local Notice to Mariners and marine
information broadcasts, so mariners can
adjust their plans accordingly.
Additionally, the regulated area has
been narrowly tailored to impose the
least impact on general navigation yet
provide the level of safety deemed
necessary. Vessel traffic will be able to
transit safely through a portion of the
regulated area, but only after the last
participant has cleared that portion of
the regulated area and when the Coast
Guard Patrol Commander deems it safe
to do so.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
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small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under
5 U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: The owners or
operators of vessels intending to transit
or anchor in the effected portion of the
Potomac River, including and National
Harbor Access Channel, during the
event.

Although this regulation prevents
traffic from transiting portions of the
Potomac River and the National Harbor
Access Channel during the event, this
proposed rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. This proposed rule
would be in effect for only a limited
period. Though the regulated area
extends across the entire width of the
river, vessel traffic may be permitted to
safely transit a portion of the regulated
area, but only after all participants have
safely cleared that portion of the
regulated area and when the Coast
Guard Patrol Commander deems it safe
for vessel traffic to do so. All Coast
Guard vessels enforcing this regulated
area can be contacted on marine band
radio VHF-FM channel 16 (156.8 MHz).
Before the enforcement period, we will
issue maritime advisories so mariners
can adjust their plans accordingly.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Coast Guard
Sector Baltimore, MD. The Coast Guard
will not retaliate against small entities
that question or complain about this

proposed rule or any policy or action of
the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and determined that this rule
does not have implications for
federalism.

Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,

Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

This proposed rule is not a
“significant energy action” under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use.

Technical Standards

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves implementation of
regulations within 33 CFR Part 100
applicable to organized marine events
on the navigable waters of the United
States that could negatively impact the
safety of waterway users and shore side
activities in the event area. The category
of water activities includes but is not
limited to sail boat regattas, boat
parades, power boat racing, swimming
events, crew racing, canoe and sail
board racing. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.
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For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:
Authority: 33 U.S.C. 1233.

2. Add a temporary section,
§100.35T05-0276 to read as follows:

§100.35T05-0276 Special Local
Regulations for Marine Events; Potomac

River, National Harbor Access Channel, MD.

(a) Regulated area. The following
location is a regulated area: All waters
of the Potomac River, within lines
connecting the following positions:
From 38°47°35” N, longitude 077°02"22"
W, thence to latitude 38°47’12” N,
longitude 077°00’57” W, and from
latitude 38°47°24” N, longitude
077°03’03” W to latitude 38°46'54” N,
longitude 077°01°09” W. All coordinates
reference Datum NAD 1983.\

(b) Definitions: (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the U.S.
Coast Guard who has been designated
by the Commander, Coast Guard Sector
Baltimore.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector Baltimore with a
commissioned, warrant, or petty officer
on board and displaying a Coast Guard
ensign.

(c) Special local regulations: (1) The
Coast Guard Patrol Commander may
forbid and control the movement of all
vessels and persons in the regulated
area. When hailed or signaled by an
official patrol vessel, a vessel or person
in the regulated area shall immediately
comply with the directions given.
Failure to do so may result in expulsion
from the area, citation for failure to
comply, or both.

(2) Persons desiring to transit the
regulated area must first obtain
authorization from the Captain of the
Port Baltimore or his designated
representative. To seek permission to
transit the area, the Captain of the Port
Baltimore and his designated
representatives can be contacted at
telephone number 410-576-2693 or on
Marine Band Radio, VHF—FM channel
16 (156.8 MHz). All Coast Guard vessels
enforcing this regulated area can be
contacted on marine band radio VHF—
FM channel 16 (156.8 MHz).

(3) The Coast Guard will publish a
notice in the Fifth Coast Guard District
Local Notice to Mariners and issue a
marine information broadcast on VHF—

FM marine band radio announcing
specific event date and times.

(d) Enforcement period: This section
will be enforced from 7 a.m. until 11
a.m. on July 8, 2012.

Dated: April 4, 2012.
Mark P. O’'Malley,

Captain, U.S. Coast Guard, Captain of the
Port Baltimore.

[FR Doc. 2012-10252 Filed 4-26—12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AN46

Notice of Information and Evidence
Necessary To Substantiate Claim

AGENCY: Department of Veterans Affairs.
ACTION: Withdrawal of proposed rule.

SUMMARY: In a document published in
the Federal Register on December 11,
2009, the Department of Veterans
Affairs (VA) proposed to amend its
regulations regarding VA’s duty to
notify a claimant of the information and
evidence necessary to substantiate a
claim. This document withdraws that
proposed rule.

DATES: The proposed rule is withdrawn
as of April 27, 2012.

FOR FURTHER INFORMATION CONTACT:
Sarah W. Fusina, Legal Consultant,
Regulations Staff (211D), Compensation
and Pension Service, Veterans Benefits
Administration, Department of Veterans
Affairs, 810 Vermont Ave. NW.,
Washington, DC 20420, (202) 461-9700.
(This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: On
December 11, 2009, VA published a
proposed rule in the Federal Register
(74 FR 65702), notifying the public of
VA'’s intent to amend its regulations
regarding its duty to notify a claimant of
information and evidence necessary to
substantiate a claim. The purpose was to
implement the Veterans’ Benefits
Improvement Act of 2008, which
required the promulgation of regulations
prescribing the requirements relating to
the content of notice to be provided
under 38 U.S.C. 5103(a). Public Law
110-389, 122 Stat. 4145, 4147. VA
received several comments raising
concerns with the proposed rule,
including concerns relating to the
establishment of effective dates, the
clarity of what types of evidence are
accepted, the specificity of the contents
for notice, and the general clarity and
consistency of the text of the proposed
rule. Based on consideration of

comments received on the proposed
rule and further evaluation of available
options, VA intends to propose revised
rules warranting a new notice of
proposed rulemaking and public-
comment period. Thus, VA is
withdrawing the proposed rule.

Approved: April 19, 2012.
John R. Gingrich,
Chief of Staff, Department of Veterans Affairs.
[FR Doc. 2012—-10259 Filed 4-26-12; 8:45 am|
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-0AR-2012-0274; FRL-9665-7]

Revisions to the California State
Implementation Plan, Imperial County
Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Imperial County Air
Pollution Control District ICAPCD)
portion of the California State
Implementation Plan (SIP). These
revisions concern oxides of nitrogen
(NOx) emissions from certain boilers,
process heaters and steam generators.
We are approving a local rule that
regulates these emission sources under
the Clean Air Act as amended in 1990
(CAA or the Act). We are taking
comments on this proposal and plan to
follow with a final action.

DATES: Any comments must arrive by
May 29, 2012.

ADDRESSES: Submit comments,
identified by docket number EPA-R09-
OAR-2012-0274, by one of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. Email: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and


mailto:steckel.andrew@epa.gov
http://www.regulations.gov
http://www.regulations.gov

25110

Federal Register/Vol. 77, No. 82/Friday, April 27, 2012/Proposed Rules

should not be submitted through
www.regulations.gov or email.
www.regulations.gov is an ‘“‘anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send email
directly to EPA, your email address will
be automatically captured and included
as part of the public comment. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.

Docket: Generally, documents in the
docket for this action are available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California. While all documents in the

docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Andrew Steckel, EPA Region IX, (415)
947-4115, steckel.andrew@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

Table of Contents
1. The State’s Submittal

TABLE 1—SUBMITTED RULE

A. What rule did the State submit?
B. Are there other versions of this rule?
C. What is the purpose of the submitted
rule?
II. EPA’s Evaluation and Action
A. How is EPA evaluating the rule?
B. Does the rule meet the evaluation
criteria?
C. EPA Recommendations To Further
Improve the Rule
D. Public Comment and Final Action
III. Statutory and Executive Order Reviews

I. The State’s Submittal
A. What rule did the State submit?

Table 1 lists the rule addressed by this
proposal with the date that it was
adopted by the local air agency and
submitted by the California Air
Resources Board (CARB).

Local agency Rule No.

Rule title

Adopted Submitted

ICAPCD 400.2

Boilers, Process Heaters and Steam Generators

02/23/10 07/20/10

On August 25, 2010, EPA determined
that the submittal for ICAPCD Rule
400.2 met the completeness criteria in
40 CFR Part 51 Appendix V, which
must be met before formal EPA review.

B. Are there other versions of this rule?

There are no previous versions of
Rule 400.2.

C. What is the purpose of the submitted
rule?

NOx helps produce ground-level
ozone, smog and particulate matter,
which harm human health and the
environment. Section 110(a) of the CAA
requires States to submit regulations
that control NOx emissions. Rule 400.2
regulates emissions of NOx from boilers,
process heaters and steam generators
with a heat input rating of 5 MMBtu/
hour or more. EPA’s technical support
document (TSD) has more information
about this rule.

II. EPA’s Evaluation and Action
A. How is EPA evaluating the rule?

Generally, SIP rules must be
enforceable (see section 110(a) of the
Act), must require Reasonably Available
Control Technology (RACT) for each
category of sources covered by a Control
Techniques Guidelines (CTG) document
as well as each NOx or VOC major
source in nonattainment areas classified
as moderate or above (see sections
182(b)(2) and 182(f)), and must not relax
existing requirements (see sections
110(1) and 193). The ICAPCD regulates
an ozone nonattainment area classified

as moderate (see 40 CFR part 81).
Because Rule 400.2 regulates major
stationary sources of NOy, it must fulfill
NOx RACT requirements. On December
3, 2009, EPA determined that ICAPCD
attained the 1997 8-hour NAAQS for
ozone based upon ambient air
monitoring data showing the area had
monitored attainment during the 2006—
2008 monitoring period (74 FR 63309).
This determination suspended some of
the planning requirements related to
attainment of the 1997 8-hour ozone
NAAQS but not the Section 182(b)(2)
and 182(f) RACT requirements for major
NOx emission sources. The ICAPCD
also regulates a serious PM-10
nonattainment area, and is therefore
subject to the requirement under
sections 189(b)(1)(B) and 189(e) of the
Act to implement Best Available Control
Measures (BACM, which includes Best
Available Control Technology or BACT)
for control of PM—-10 and PM-10
precursor emissions.

Guidance and policy documents that
we use to evaluate enforceability and
RACT requirements consistently
include the following:

1. “State Implementation Plans; Nitrogen
Oxides Supplement to the General Preamble;
Clean Air Act Amendments of 1990
Implementation of Title I; Proposed Rule,”
(the NOx Supplement), 57 FR 55620,
November 25, 1992.

2. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and Deviations,”
EPA, May 25, 1988 (the Bluebook).

3. “Guidance Document for Correcting
Common VOC & Other Rule Deficiencies,”

EPA Region 9, August 21, 2001 (the Little
Bluebook).

4. “State Implementation Plans for Serious
PM-10 Nonattainment Areas, and
Attainment Date Waivers for PM-10
Nonattainment Areas Generally; Addendum
to the General Preamble for the
Implementation of Title I of the Clean Air Act
Amendments of 1990,” 59 FR 41998 (August
16, 1994).

5. “PM-10 Guideline Document,” EPA
452/R-93-008, April 1993.

6. “Determination of Reasonably Available
Control Technology and Best Available
Retrofit Control Technology for Industrial,
Institutional, and Commercial Boilers, Steam
Generators, and Process Heaters,” CARB, July
18, 1991.

7. “Alternative Control Techniques
Document—NOx Emissions from Industrial/
Commercial/Institutional (ICI) Boilers,” US
EPA 453/R-94-022, March 1994.

8. “Alternative Control Techniques
Document—NOx Emissions from Utility
Boilers,” US EPA 452/R-93-008, March
1994.

B. Does the rule meet the evaluation
criteria?

We believe this rule is consistent with
the relevant policy and guidance
regarding enforceability, RACT, and SIP
relaxations. The TSD has more
information on our evaluation.

C. EPA Recommendations To Further
Improve the Rule

The TSD describes additional rule
revisions that we recommend for the
next time the local agency modifies the
rule but are not currently the basis for
rule disapproval.
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D. Public Comment and Final Action

Because EPA believes the submitted
rule fulfills all relevant requirements,
we are proposing to fully approve it as
described in section 110(k)(3) of the Act.
We will accept comments from the
public on this proposal for the next 30
days. Unless we receive convincing new
information during the comment period,
we intend to publish a final approval
action that will incorporate this rule
into the federally enforceable SIP.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this proposed action
merely proposes to approve State law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by State law. For
that reason, this proposed action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address

disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed action does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Air pollution control, Environmental
protection, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: April 13, 2012.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2012-10201 Filed 4-26—12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2012-0082; FRL-9634-2]
Revisions to the Hawaii State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Hawaii State
Implementation Plan (SIP). These
revisions concern volatile organic
compound (VOC), oxides of nitrogen
(NOx), and particulate matter (PM)
emissions from motor vehicles, water
separation, pumps, compressors, waste
gas, and open burning, as well as several
administrative requirements. We are
proposing to approve several local rules
to regulate these emission sources under
the Clean Air Act as amended in 1990
(CAA or the Act).

DATES: Any comments on this proposal
must arrive by May 29, 2012.
ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2012-0082, by one of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. Email: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection

Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or email.
www.regulations.gov is an “anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send email
directly to EPA, your email address will
be automatically captured and included
as part of the public comment. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: Generally, documents in the
docket for this action are available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California. While all documents in the
docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Nicole Law, EPA Region IX, (415) 947—
4126, law.nicole@epa.gov.
SUPPLEMENTARY INFORMATION: This
proposal addresses the following local
rules: Hawaii State Department of
Health Rules 11-60.1-1, 11-60.1-2, 11—
60.1-4, 11-60.1-8, 11-60.1-11, 11—
60.1-14, 11-60.1-15, 11-60.1-16, 11—
60.1-17, 11-60.1-20, 11-60.1-32, 11—
60.1-34, 11-60.1—40, 11-60.1-41, 11—
60.1-42, 11-60.1-51, 11-60.1-53, 11—
60.1-54, and 11-60.1-56. In the Rules
and Regulations section of this Federal
Register, we are approving these local
rules in a direct final action without
prior proposal because we believe these
SIP revisions are not controversial. If we
receive adverse comments, however, we
will publish a timely withdrawal of the
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direct final rule and address the
comments in subsequent action based
on this proposed rule. Please note that
if we receive adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

We do not plan to open a second
comment period, so anyone interested
in commenting should do so at this
time. If we do not receive adverse
comments, no further activity is
planned. For further information, please
see the direct final action.

Dated: February 1, 2012.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2012—-10103 Filed 4—26-12; 8:45 am]
BILLING CODE 6560-50—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket No. 12-92; RM-11650; DA
12-552]

Radio Broadcasting Services;
Centerville and Midway, TX

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rulemaking
filed by Katherine Pyeatt, proposing the
allotment of Channel 267A at Midway,
Texas, as its first local service; and the
substitution of Channel 232A for vacant
Channel 267A at Centerville, Texas to
accommodate the proposed Midway
allotment. Channel 267A can be allotted
to Midway consistent with the
minimum distance separation
requirements of the Rules with a site
restriction 7.6 kilometers (4.7 miles)
northwest of the community. The
reference coordinates for Channel 267A
at Midway are 31-03—42 NL and 95—49—
06 WL. Additionally, Channel 232A can
be allotted to Centerville consistent with
the minimum distance separation
requirement of the Rules with a site
restriction 10.6 kilometers (6.6 miles)
northwest of Centerville. The reference
coordinates for Channel 232A at
Centerville are 31-19-03 NL and 96—
03-54 WL.

DATES: Comments must be filed on or
before May 29, 2012, and reply
comments on or before June 13, 2012.
ADDRESSES: Secretary, Federal
Communications Commission, 445 12th

Street SW., Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner as follows: Katherine Pyeatt,
2215 Cedar Springs Road, #1605, Dallas,
Texas 75201.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2700.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
12-92, adopted April 5, 2012, and
released April 6, 2012. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center at Portals
II, CY-A257, 445 Twelfth Street SW.,
Washington, DC 20554. This document
may also be purchased from the
Commission’s duplicating contractors,
Best Copy and Printing, Inc., 445 12th
Street SW., Room CY-B402,
Washington, DC 20554, telephone
1-800-378-3160 or via email
www.BCPIWEB.com. This document
does not contain proposed information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104-13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of

2002, Public Law 107-198, see 44 U.S.C.

3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper

filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

Federal Communications Commission.
Nazifa Sawez,

Assistant Chief, Audio Division, Media
Bureau.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336 and
339.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
removing Channel 267A and by adding
Channel 232A at Centerville; and by
adding Midway, Channel 267A.

[FR Doc. 2012-10269 Filed 4-26—12; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[FWS-R8-ES-2012-N073; FF0800000-
FXES11130800000C4-123]

Endangered and Threatened Wildlife
and Plants;