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SMALL BUSINESS ADMINISTRATION
13 CFR Part 107

RIN 3245-AF86

Small Business Investment
Companies—Energy Saving Qualified
Investments

AGENCY: U.S. Small Business
Administration

ACTION: Final rule.

SUMMARY: In this rule, the U.S. Small
Business Administration (SBA) sets
forth defined terms for “Energy Saving
Qualified Investment” and ‘“Energy
Saving Activities” for the Small
Business Investment Company (SBIC)
Program. These definitions are
established to implement a provision of
the Energy Independence and Security
Act of 2007 (Energy Act), which allows
an SBIC making an “energy saving
qualified investment” to obtain SBA
leverage by issuing a deferred interest
“energy saving debenture”. This rule
also implements a provision of the
Energy Act that provides access to
additional SBA leverage for SBICs that
have made Energy Saving Qualified
Investments in Smaller Enterprises. This
final rule includes changes based on
public comments received on the
proposed rule published in the Federal
Register on January 11, 2011. Generally,
the changes allow a broader range of
potential investments to qualify as
Energy Saving Qualified Investments
and reduce the need for SBICs to obtain
pre-financing determinations of
eligibility from SBA.

DATES: This rule is effective April 19,
2012.

FOR FURTHER INFORMATION CONTACT:
Carol Fendler, Office of Investment,
(202) 205-7559 or sbic@sba.gov.

SUPPLEMENTARY INFORMATION:

I. Background Information

The Energy Independence and
Security Act of 2007, Public Law 110-
140, Title XII, section 1205(a), amended
section 303 of the Small Business
Investment Act of 1958 (SBI Act) by
authorizing SBICs licensed after
September 30, 2008, to issue Energy
Saving Debentures. Section 1205(b) of
the Energy Act amended section 103 of
the SBI Act by adding the new defined
terms “‘energy saving debenture” and
“energy saving qualified investment.”
Section 1206 of the Energy Act amended
section 303(b)(2) of the SBI Act to make
SBICs licensed after September 30,
2008, eligible for additional leverage if
they have made Energy Saving Qualified
Investments. An SBIC making maximum
use of this provision could have
approximately 11% more leverage
outstanding than would be permitted
under the standard leverage eligibility
formula.

On January 11, 2011, SBA published
a proposed rule to implement the SBIC-
related provisions of the Energy Act
(76 FR 2029). SBA received eleven sets
of comments on the proposed rule,
primarily falling into three areas:
(1) Definitions; (2) procedures and
timing when SBA must make a pre-
financing determination of eligibility,
including the details of SBA’s
collaboration with the Department of
Energy (DOE); and (3) impact of the
Energy Saving Debenture on SBIC
program costs. SBA discusses the
comments in the following section-by-
section analysis.

II. Section by Section Analysis

Section 107.50—Definitions. The
Energy Act provides that Energy Saving
Debentures are to be issued at a
discount with a five- or ten-year
maturity, and require no interest
payment or annual charge for the first
five years. Although an SBIC can use
other funds to make an Energy Saving
Qualified Investment, an SBIC that
issues an Energy Saving Debenture must
use the proceeds only to make an
Energy Saving Qualified Investment. To
implement these statutory provisions,
SBA proposed to add “Energy Saving
Qualified Investment” and ‘“Energy
Saving Activities” as defined terms in
§107.50. SBA is finalizing both
definitions with modifications.

“Energy Saving Qualified Investment”’

The proposed regulatory definition of
Energy Saving Qualified Investment had
several key points. First, as required by
statute, an Energy Saving Qualified
Investment can only be made by an
SBIC licensed after September 30, 2008.
Second, the investment must be made in
a Small Business, as defined in 13 CFR
part 107. Third, the investment must be
in the form of a Loan, a Debt Security
(a debt instrument that includes an
equity feature, such as warrants or rights
to convert to equity), or an Equity
Security. Fourth, the Small Business
must be “primarily engaged” in
business activities that reduce the use or
consumption of non-renewable energy
sources (“Energy Saving Activities”).

Four commenters suggested that SBA
broaden the criteria under which a
Small Business is presumed to be
“primarily engaged” in Energy Saving
Activities. In the proposed rule, the
presumption applied only to a Small
Business that derived at least 50% of its
revenues during its most recently
completed fiscal year from Energy
Saving Activities. The commenters’
concern was that a Small Business
would not be able to satisfy a historical
revenue-based test if it was either a
start-up or an established company
expanding its business to include
Energy Saving Activities. While the
proposed rule would have allowed SBA
to make a determination of eligibility in
such cases, SBA agrees that a broader
presumption of eligibility would be an
effective way to encourage investment
and reduce administrative burden. In
considering how to expand the
presumption in the final rule, SBA
favored a test that would be simple to
apply and would focus on prospective
rather than historical activity. In the
final rule, SBA has retained the
proposed revenue-based presumption
while adding a second presumption: a
Small Business is presumed to meet the
“primarily engaged” test if it will utilize
100% of the proceeds of a financing to
engage in Energy Saving Activities.

“Energy Saving Activities”

The proposed rule defined Energy
Saving Activities largely by referencing
certain criteria established by the
Department of Energy and other Federal
agencies to identify energy efficient
products and services and renewable
energy sources. As one example, the
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design or manufacturing of products
that satisfy the criteria for use of the
Energy Star trademark label would

qualify as an Energy Saving Activity.

Paragraph (1) of the proposed
definition provided that Energy Saving
Activities would include not only
manufacturing or research and
development of energy-efficient final
products, but also “integral product
components, integral material, or related
software”. One commenter asked SBA
to clarify that Small Businesses
producing “supply chain” components
for products eligible for federal tax
credits are included in the definition of
Energy Saving Activities. SBA intended
paragraph (1) of the proposed definition
to include the activities of “supply
chain” Small Businesses. SBA believes
the proposed rule was sufficiently clear
on this point and does not require
modification.

SBA received a comment to include
under the definition of Energy Saving
Activities any Small Business activity
that qualifies for either the Residential
Energy Tax Credit or an Advanced
Research Project Agency—Energy
(ARPA-E) grant award. With the
agreement of DOE, SBA has added
paragraph (1)(v) to the Energy Saving
Activities definition to include those
activities, as well as any other
technology commercialization activity
that has qualified for a DOE Small
Business Innovation Research (SBIR) or
Small Business Technology Transfer
(STTR) award.

SBA received, but did not adopt, a
comment suggesting that paragraph
(1)(iii) of the definition, which describes
activities that improve ‘““‘automobile”
efficiency, should be broadened to
include other means of transport such as
trucks, buses, trains, and aircraft. This
provision of the proposed rule was
based upon DOE’s specific expertise in
energy savings activities related to
passenger vehicles, whereas other
transportation alternatives would fall
across the purview of several Federal
agencies. SBA expects that many
activities aimed at achieving results
similar to those described in paragraph
(1)(iii) for forms of transportation other
than automobiles would qualify as
Energy Saving Activities under
paragraph (4) of the definition.

SBA received five comments
suggesting the definition of Energy
Saving Activities be expanded to
specifically include the biomass
preprocess of pyrolysis, which is one
method of biomass conversion for the
ultimate production of renewable solid
fuels. Based on consultation with DOE,
SBA did not adopt this suggestion, as
each preprocess of biomass is

situational and specific and there are
currently no approved standards by
which to evaluate all levels of biomass
preprocesses and conversion methods.
With the many possible technological
permutations, SBA believes that
potential SBIC investments involving
pyrolysis or any type of preprocessing of
biomass should be evaluated on a case-
by-case basis under paragraph (4) of the
definition.

SBA received one comment to expand
the definition of Energy Saving
Activities to include “earthquake
disaster potential and pipeline safety”
of both non-renewable and renewable
energy sources. While SBA agrees that
these are important concerns, they are
outside the scope of activities
contemplated by the Energy Act.

SBA received one comment to
broaden the definition of Energy Saving
Activities “* * * to include all forms of
commercialization of R[esearch]
&D[evelopment], including ‘licensing’
and ‘outsourcing’ as well as revenues
generated by those activities.”
Paragraphs (1) and (4) of the proposed
definition already encompassed
research and development activities; the
commenter’s suggestion would also treat
the receipt of licensing fees, royalties, or
similar payments as an Energy Saving
Activity if such payments were
generated from the results of previously
conducted research and development
that would have qualified as Energy
Saving Activities. SBA does not believe
that the passive receipt of payments is
appropriate for inclusion in the
definition. Furthermore, if a Small
Business generates revenues solely from
licensing or similar activities, it would
be ineligible for SBIC financing under
existing § 107.720(b), which prohibits
the financing of a passive business. It
should be noted, however, that a Small
Business that outsources the
manufacturing of its products may still
qualify for financing (and its activities
may qualify as Energy Saving Activities)
if it is actively engaged in product
design or deployment.

Paragraph (1)(v) of the Energy Saving
Activities definition in the proposed
rule (redesignated as paragraph (1)(vi) in
the final rule) included activities that
meet the standards for receiving Energy
Credits as defined in Internal Revenue
Code section 48, among which is a
credit related to qualified fuel cell
power plants. In the final rule, at the
suggestion of DOE, SBA has added
paragraph (1)(vii) to the Energy Saving
Activities definition, to clarify that the
definition includes the provision of
highly efficient conversion systems for
fuel cells that can use renewable or non-
renewable fuel.

SBA has also made non-substantive
edits to improve the clarity of
paragraphs (1)(viii) and (2)(v) of the
Energy Saving Activities definition.
Paragraph (1)(viii) concerns
manufacturing or research and
development activities that improve
electricity delivery efficiency by
supporting one or more defined smart
grid functions; paragraph (2)(v)
concerns deployment of products,
services or functionalities for the same
purpose.

Section 107.610—Required
Certifications for Loans and
Investments. SBA received two
comments on the certification
requirements for Energy Saving
Qualified Investments in proposed
§107.610(f), in particular the
requirements in paragraph ()(2)
applicable to investments for which
SBA must make a pre-financing
determination of eligibility. In such
cases, the proposed rule would have
required materials submitted to SBA to
be certified as true and correct by both
the Small Business and the SBIC to the
best of their knowledge. The
commenters pointed out that an SBIC
might not be in a position to make the
required certification at the date of
submission because due diligence on
the prospective investment would
probably still be in its early stages. SBA
agrees that this is a valid concern and
has modified the final rule so that only
the Small Business must provide a
certification at the date of submission.
As of the closing date of the Financing
all due diligence should be completed,
and at that time the SBIC would be
required to certify that, to the best of its
knowledge, it has no reason to believe
that the materials submitted to SBA are
incorrect.

As part of its review of the
certification requirements in response to
the comments on the proposed rule,
SBA noted that proposed paragraph
(f)(1), which concerns Energy Saving
Qualified Investments that do not
require a pre-financing determination of
eligibility by SBA, required a
certification by the SBIC but not by the
concern receiving the financing.
Because not all information can be
independently confirmed, an SBIC must
rely to some degree on the integrity of
the information that a concern provides.
Therefore, in the final rule,
§107.610(f)(1)(iv) adds a requirement
under which a concern receiving
financing must certify, as true and
correct to the best of its knowledge, any
information it provided to an SBIC in
connection with the determination that
the concern was eligible to receive an
Energy Saving Qualified Investment.
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As discussed earlier in this preamble,
SBA has revised the definition of Energy
Saving Qualified Investment by adding
a presumption that a Small Business
will be considered “primarily engaged”
in Energy Saving Activities if it intends
to use all of the proceeds of a proposed
financing for such activities. In
connection with that revision, SBA has
added post-investment requirements for
documentation of the actual use of
proceeds in § 107.610(f)(5). Under these
provisions, the Small Business must
provide the SBIC with documentation of
the use of proceeds no later than six
months after the closing date of the
financing; if some or all of the proceeds
have not yet been spent, further updates
would be required at six-month
intervals. SBA expects, given the
substantial investment amounts
typically involved, that an SBIC would
monitor use of proceeds at least this
frequently in the ordinary course of
business. The SBIC would be
responsible for reviewing the
information submitted by the Small
Business and documenting that it had
reasonably determined that the
financing proceeds were used
appropriately to fund Energy Saving
Activities.

SBA has also slightly reorganized
§ 107.610(f) for greater clarity; in the
final rule, § 107.610(f)(2) includes only
the requirements for an SBIC seeking a
determination from SBA that an activity
in which a concern is engaged is an
Energy Saving Activity. The
requirements for an SBIC seeking a
determination from SBA that a concern
is “primarily engaged” in Energy Saving
Activities appear separately in
§107.610(f)(3). The requirement for
certification by the SBIC as of the
closing date of the financing appears in
§107.610(f)(4).

SBA also received three comments
dealing more generally with the process
and timeframe for obtaining a pre-
financing determination of eligibility
from SBA. Commenters suggested that
SBA allow SBICs to submit materials
electronically and develop an expected
timeline for consideration for SBA to
reach a decision in consultation with
DOE.

SBA has and will continue to consult
with DOE technical experts on an as-
needed basis when evaluating whether
certain small business concerns are
primarily engaged in an energy saving
activity (per request of an SBIC as part
of the pre-financing determination of
eligibility of use for the Energy Savings
Debenture program). As discussed in the
“Paperwork Reduction Act” section of
this preamble, SBA will electronically
collect information from an SBIC

through the “Financing Eligibility
Statement for Usage of Energy Saving
Debenture”.

Section 107.1150—Maximum Amount
of Leverage for a Section 301(c)
Licensee. New paragraph (d)
implements a provision of the Energy
Act that may provide additional
leverage eligibility to SBICs licensed on
or after October 1, 2008, that make
Energy Saving Qualified Investments in
Smaller Enterprises. SBA received no
comments on this provision and is
finalizing the section as proposed.

Other Comments. In addition to the
comments received on specific
provisions of the proposed rule, SBA
received four comments suggesting that
SBA report on various topics, including
among others: Energy Saving Debenture
usage, number of Small Businesses
financed, resulting breakthroughs in
technology, comparative studies
quantifying energy savings, and
performance of Small Businesses
financed. While SBA is concerned about
minimizing any increases in the
reporting burden placed on SBICs and
Small Businesses, SBA recognizes a
particular need to monitor the
performance of investments financed
with the proceeds of Energy Saving
Debentures, because of their potential
impact on fees charged to all SBICs
utilizing debenture leverage. SBA plans
to ask SBICs to identify each financing
that is an Energy Saving Qualified
Investment through a certification made
at the time of such financing and
through quarterly and annual financial
reports to SBA. SBICs will also be asked
to indicate whether an Energy Saving
Qualified Investment was financed with
the proceeds of an Energy Saving
Debenture or a standard debenture.
With these identifiers, SBA will be able
to track the performance of Energy
Saving Qualified Investments and the
SBICs that have made them. SBA
expects to make the information
collected available to the public in
aggregated form.

Energy Saving Debenture

As discussed in the preamble to the
proposed rule, section 1205(b) of the
Energy Act provided for SBA leverage in
the form of an “energy saving
debenture”, which would be a five- or
ten-year debenture issued at a discount
so as to be, in effect, a “zero coupon”
debenture for the first five years. SBA
leverage fees would be paid as required
under current § 107.1130, except for the
annual charge in § 107.1130(d) which
would be deferred for the first five years
and thereafter be payable semi-annually
along with the debenture interest. For
example, an SBIC issuing a $1,000,000

ten-year debenture with a combined
interest rate and annual charge of 6%
would receive roughly $750,000 upon
issuance and would make no payments
of interest or annual charge for the first
five years. Starting with the sixth year,
the SBIC would make semi-annual
payments of interest and charges on the
debenture’s face amount of $1,000,000.
At maturity the SBIC would pay the
$1,000,000 face amount of the
debenture.

Each SBIC licensed after September
30, 2008, that is eligible to issue
debentures under current regulations
would be eligible to issue an Energy
Saving Debenture for the purpose of
making an Energy Saving Qualified
Investment. No regulatory changes are
necessary to implement this new type of
debenture. However, SBA did receive a
number of comments concerning the
Energy Saving Debenture.

SBA received two comments stating
that SBA should clarify how an SBIC
will be able to calculate the net
proceeds it can expect to receive when
it issues an Energy Saving Debenture.
The same two commenters also asked
whether the interest rate on an Energy
Saving Debenture could change after
issuance if SBA were to include the
debenture in a pool of securities offered
for public or private sale, and if so
whether the change might affect the
funds available to the SBIC.

As discussed elsewhere in this
preamble, the cash received by an SBIC
issuing an Energy Saving Debenture
would be the face value of the debenture
discounted by the present value of the
interest and annual Charge for the five-
year discount period. SBA currently
maintains a calculator that an SBIC can
use to estimate the net proceeds of an
LMI debenture, which has the same
structure as the Energy Saving
Debenture. The LMI calculator can be
accessed through http://www.sba.gov/
content/Imi-debenture-calculator.

SBA does not anticipate that Energy
Saving Debentures will be pooled.
SBICs can expect the interest rate on
such debentures to remain fixed for
their entire term.

SBA received two comments stating
that SBICs planning to use Energy
Saving Debentures must be able to
understand how SBA intends to
apportion availability. Beginning in
fiscal year 2012, SBA expects to hold
annual Energy Saving Debenture
allocations on a semi-annual basis,
authorizing up to half of the overall
annual allocation amount in the first
allocation period and the remainder in
the second period. SBA will limit the
maximum initial Energy Saving
Debenture allocation for an individual
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SBIC to an amount equal to the SBIC’s
Regulatory Capital (i.e., one tier of
leverage) in any fiscal year. If aggregate
demand at one tier of leverage is greater
than the amount available, SBA will
scale back SBICs’ leverage requests as
necessary. An SBIC that received an
allocation of Energy Saving Debenture
leverage in the first allocation period
may seek an additional allocation in the
second period, subject to availability.

Finally, SBA received two comments
regarding the impact of the Energy
Saving Debenture on program costs;
these comments are discussed in the
section of this preamble concerning
compliance with Executive Order
12866.

Electronic Access to Criteria for
Evaluation of “Energy Saving Activities’

>

As discussed in the preamble to the
proposed rule, SBA intends to link its
Investment Division Web site
(www.sba.gov/inv) to other government
Web sites that will assist users in
determining whether a company
providing or developing particular
products or services is engaged in
Energy Saving Activities. Some sites
allow users to search for a specific
product by name, while others provide
performance criteria or outcomes that a
qualifying product or service must
satisfy. The current addresses for these
sites are repeated here for the
convenience of the reader:

1. Energy Star
www.energystar.gov/products
2. Federal Energy Management Program

www1.eere.energy.gov/femp/
technologies/
eep_purchasingspecs.html

3. Renewable Electricity Production Tax
Credit (Internal Revenue Code Section
45)

http://www.irs.gov/irb/2010-18_IRB/
ar11.html

4. Energy Credit (Internal Revenue Code
Section 48)

http://frwebgate.access.gpo.gov/cgi-bin/
usc.cgi’ ACTION=RETRIEVE
&FILE=$$xa$3busc26.wais
&start=1688508
&SIZE=98870&TYPE=PDF

5. Installation-Related Federal Tax

Credits for Consumer Energy Efficiency

http://www.energystar.gov/
index.cfm?c=tax_credits.tx_index

III. Justification for Immediate Effective

Date

The Administrative Procedure Act
(APA), 5 U.S.C. 553(d)(3), requires that

“publication or service of a substantive
rule shall be made not less than 30 days
before its effective date, except * * * as
otherwise provided by the agency for
good cause found and published with
the rule.”

The purpose of this provision is to
provide interested and affected
members of the public sufficient time to
adjust their behavior before the rule
takes effect. In the case of this
rulemaking, however, there should be
no need for any member of the public,
including any SBIC, to make any
changes in order to prepare for the rule
taking effect. This rule implements
changes to the SBIC program to
encourage financings in Energy Saving
Qualified Investments, which are
expected to contribute to the important
goal of reducing U.S. dependence on
non-renewable fuels. Any further delay
in making leverage available to SBICs in
the form of Energy Saving Debentures
will only hold back the potential
benefits of investment in small business
engaged in Energy Saving Activities.
SBA therefore finds that there is good
cause for making this rule effective
immediately instead of observing the
30-day period between publication and
effective date.

Compliance With Executive Orders
12866, 12988 and 13132, the Paperwork
Reduction Act (44 U.S.C. Ch. 35) and
the Regulatory Flexibility Act (5 U.S.C.
601-612) Executive Order 12866

OMB has determined that this rule is
a “significant” regulatory action under
Executive Order 12866. In the proposed
rule, SBA set forth its initial regulatory
impact analysis, which addressed the
following: Necessity of the regulation;
alternative approaches to the proposed
rule; and the potential benefits and costs
of the regulation. SBA received
comments which addressed both
alternative approaches to and potential
costs of the regulation. Those comments
are discussed in the final Regulatory
Impact Analysis set forth below:

1. Necessity of Regulation

This regulatory action implements
sections 1205 and 1206 of the Energy
Independence and Security Act of 2007,
Public Law 110-140. The statutory
revisions provide an SBIC seeking to
make an “energy saving qualified
investment” with a new SBA leverage
option in the form of an “energy saving
debenture.”

2. Alternative Approaches to Regulation

Because the regulatory definition of
Energy Saving Qualified Investment
must be consistent with the statutory
definition, SBA had a limited ability to

consider alternatives. The statute
defines “energy saving qualified
investment” as an “investment in a
small business concern that is primarily
engaged in researching, manufacturing,
developing, or providing products,
goods, or services that reduce the use or
consumption of non-renewable energy
resources.” The SBA considered
adopting this statutory definition
without modification. However, SBA
did not select this approach due to
concerns that without some
interpretation of the broad statutory
language, it would be difficult to
evaluate (a) whether qualifying
investments would actually contribute
to the energy-saving objectives of the
statute and (b) what constitutes
“primarily engaged”.

In considering alternatives for
determining whether a qualifying
investment would likely contribute to
the energy-saving objectives of the
statute, the SBA conferred with DOE to
consider two options besides using the
broad statutory definition: (1) Defining a
list of specific industries and (2)
referencing existing standards
developed for Federal programs that
promote energy efficiency. SBA did not
adopt the first option to identify a list
of specific industries because (1)
“energy saving” efforts take place across
a broad spectrum of industries; (2) the
North American Industrial
Classification System (NAICS) codes,
typically used to identify industries, are
inadequate for capturing whether a
business is involved in “energy saving”
across this spectrum; and (3) developing
a static list does not adequately allow
for either a full range of products and
services or the rapid growth in this area
that might further the statutory goals.
Given the number of Federal programs
already directed towards “‘energy
saving’’ activities, SBA chose to adopt
the second option in order to improve
standardization across agencies, allow
growth as DOE and other agencies
update program standards to reflect new
“energy saving” initiatives, and to
address the broadest spectrum of
products and services. Towards those
goals, SBA recognizes that SBICs may
wish to invest in Small Businesses that
are manufacturing or researching
products or performing services that
have not been identified by existing
Federal standards. Therefore, SBA will
also consider other investments on a
case by case basis, based on the SBIC’s
ability to demonstrate energy savings
associated with the Small Business’s
activities.

To determine whether a concern is
“primarily engaged” in Energy Saving
Activities, SBA considered using either
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a specific quantitative standard or an
evaluation based on total facts and
circumstances. For simplicity, the
proposed rule presumed that a business
is “primarily engaged” if it derived at
least 50% of revenues during its most
recently completed fiscal year from
Energy Saving Activities. As a result of
comments received, SBA supplemented
this historical test with an alternative,
prospective test; in the final rule, a
Small Business that will use 100% of
the financing proceeds for Energy
Saving Activities will also be presumed
to be “primarily engaged” in such
activities. SBA believes this change will
encourage SBICs to make Energy Saving
Qualified Investments by reducing the
associated administrative burden. As in
the proposed rule, an SBIC may also ask
SBA to determine whether a concern is
“primarily engaged” in Energy Saving
Activities based on an evaluation of
various factors, including ““the
distribution of revenues, employees and
expenditures, intellectual property
rights held, and business plans
presented to investors as part of a formal
solicitation”.

3. Potential Benefits and Costs

As stated in the proposed rule, SBA
initially estimated demand for Energy
Saving Debentures at approximately
5 percent of the overall SBIC debenture
program. This estimate was based on
SBA’s analysis of SBICs’ usage of the
“low and moderate income” (LMI)
debenture, which has the same structure
as the Energy Saving Debenture, and on
venture capital industry data for
“Cleantech” investments, which SBA
believes are fairly representative of
energy saving investments. SBA
estimated that level of demand would
result in an increase to the annual fee
of 14.3 basis points versus a formulation
with no Energy Saving Debentures.
When calculating the SBA Fiscal Year
2012 budget, SBA found that the same
level of demand would increase the
annual fee for SBIC licensees by 15.5
basis points versus a formulation with
no Energy Saving Debentures. This
increase reflects an overall increase in
the size of the SBIC program while
taking into account the additional risk
associated with SBIC equity investments
contemplated in the usage of the Energy
Saving Debenture.

SBA received two comments stating
that Energy Saving Debentures should
not be combined with standard
debentures when calculating the annual
fee charged to all debenture users. The
commenters expressed concern that all
SBIC debenture issuers would be
required to subsidize the higher-risk
Energy Saving Debenture, including

those SBICs whose access to the Energy
Saving Debenture is prohibited because
they were licensed before October 1,
2008.

SBA understands the commenters’
concern about spreading the costs of the
Energy Saving Debenture across the
entire debenture program. In order to
limit the impact of fee increases, SBA
has decided to cap the amount of Energy
Saving Debentures available in a given
fiscal year at 5 percent of the overall
SBIC program debenture program level
for the year, even if demand proves to
be higher. However, SBA does not
believe it is feasible to accommodate the
commenters’ request to separate the
Energy Saving Debenture from the
standard debenture. On a stand-alone
basis, the annual fee for the Energy
Saving Debenture would exceed the
statutory maximum of 1.38%, meaning
that SBA would be unable to implement
the statutory provisions of the Energy
Act. SBA will review the demand for
and performance of the Energy Saving
Debenture on an annual basis to
determine whether the modeling
assumptions underlying this Regulatory
Impact Analysis should be changed.

Executive Order 12988

This action meets applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or presumptive effect.

Executive Order 13132

For the purposes of Executive Order
13132, SBA has determined that this
final rule will not have substantial,
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, for the
purposes of Executive Order 13132,
Federalism, SBA has determined that
this final rule has no federalism
implications warranting the preparation
of a federalism assessment.

Paperwork Reduction Act, 44 U.S.C.
Ch. 35

SBA has determined that this rule
imposes additional reporting and
recordkeeping requirements under the
Paperwork Reduction Act, 44 U.S.C.,
chapter 35. This collection of
information includes three different
reporting requirements: (1) Information
needed for SBA to determine whether a
Small Business is “primarily engaged”
in Energy Saving Activities, (2)
information needed for SBA to

determine whether a particular activity
is an “Energy Saving Activity”, and (3)
identification of a completed financing
as an Energy Saving Qualified
Investment on the Portfolio Financing
Report (an existing information
collection approved under OMB Control
Number 3245-0078). The descriptions
of respondents and the titles and
purpose of the information collections
are discussed below with an estimate of
the annual reporting burden. Included
in the estimate is the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing each collection of
information.

A. “Primarily Engaged” and “Energy
Saving Activity”’ Determinations

Title: Financing Eligibility Statement
for Usage of Energy Saving Debentures,
SBA Form 2428.

Summary: The Financing Eligibility
Statement for Usage of Energy Saving
Debentures will be used by SBICs
requesting either or both of the SBA
determinations that may be requested
under §107.610(f)(2) and/or (f)(3) of the
rule: (1) Whether a particular activity in
which a Small Business is engaged is an
Energy Saving Activity, and (2) whether
a Small Business is “primarily engaged”
in Energy Saving Activities. The Small
Business must provide supporting
evidence of the Small Business’s
eligibility based on the factors listed in
the proposed rule. SBA received no
comments specifically related to the
proposed information collection.
However, as a result of two comments
received on the proposed certification
requirement in § 107.610(f), SBA has
eliminated that requirement as it would
have related to the SBIC. Only the Small
Business providing the information
must certify that the information is true
and correct.

Need and Purpose: Section 1205 of
the Energy Independence and Security
Act of 2007 makes SBA leverage in the
form of a deferred interest “energy
saving debenture” available to SBICs
licensed after September 30, 2008 for
the purpose of making Energy Saving
Qualified Investments. This final rule
identifies various criteria under which a
financing can qualify as an Energy
Saving Qualified Investment; however,
SBA recognizes that some proposed
investments will need to be individually
reviewed by SBA to determine whether
they fulfill the energy saving objectives
of the statute. SBA will use the
submitted information to make those
determinations.

Description of Respondents: SBICs
will submit this form to obtain a
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determination from SBA as to whether
a proposed financing is an Energy
Saving Qualified Investment. There are
approximately 294 active SBICs; only
about 17% of these are debenture SBICs
that were licensed after September 30,
2008, and are eligible to issue Energy
Saving Debentures to make Energy
Saving Qualified Investments. Based on
anticipated new licensing activity, SBA
is estimating the number of eligible
SBICs at 60. Assuming each of these
SBICs will invest in five companies per
year, that 5% of all investments will be
in energy-saving companies, and that
one-third of those will require SBA to
make a pre-financing determination of
eligibility, SBA estimates five responses
per year.

SBA estimates the burden of this
collection of information as follows: An
applicant will complete this collection
once for each prospective Energy Saving
Qualified Investment that requires SBA
to make a pre-financing determination
of eligibility. SBA estimates that the
time needed to complete this collection
will average 10 hours. SBA estimates
that the cost to complete this collection
will be approximately $150 per hour.
Total estimated burden is 50 hours per
annum costing a total of $7,500 for the
year.

B. Portfolio Financing Report

Title: Portfolio Financing Report, SBA
Form 1031 (OMB Control Number
3245-0078).

Summary: SBA Form 1031 is a
currently approved information
collection. SBA regulations (§ 107.640)
require SBICs to submit a Portfolio
Financing Report on SBA Form 1031 for
each financing that an SBIC provides to
a small business concern. The form is
SBA'’s primary source of information for
compiling statistics on the SBIC
program as a provider of capital to small
businesses. SBA also uses the
information provided on Form 1031 to
evaluate SBIC compliance with
regulatory requirements. SBA has
revised the form by adding one new
question, which would ask the SBIC to
use a pull-down menu to identify
whether a completed financing was an
Energy Saving Qualified Investment.
SBA’s financial reporting software
would automatically transfer this
designation to the SBA Form 468 (SBIC
Financial Statements), the source of data
needed to determine eligibility for
additional leverage based on Energy
Saving Qualified Investments under
§107.1150(d)(2)(@1). This revised form
was approved by OMB on March 16,
2011.

Need and Purpose: Section 1206 of
the Energy Independence and Security

Act of 2007 increases the maximum
amount of leverage potentially available
to an SBIC licensed on or after October
1, 2008, that makes Energy Saving
Qualified Investments. In this rule,
§107.1150(d) adjusts the basic leverage
eligibility formula in § 107.1150(a) by
subtracting from an SBIC’s outstanding
leverage the cost basis of Energy Saving
Qualified Investments that the SBIC has
made in Smaller Enterprises. The
amount that can be subtracted is limited
to 33% of the SBIC’s Leverageable
Capital. SBA will use the information
submitted on Form 1031 to track Energy
Saving Qualified Investments that an
SBIC may use in its leverage eligibility
calculation, as well as for overall
program evaluation purposes.

Description of Respondents: All SBICs
are required to submit SBA Form 1031
within 30 days after closing an
investment. The current estimate of
2,800 responses per year is not affected
by this rule. SBA has added one field to
the form to identify whether the
investment is an Energy Saving
Qualified Investment.

SBA estimates the burden of this
collection of information as follows: An
SBIC making an Energy Saving
Qualified Investment will select that
descriptor from a pull-down menu on
SBA Form 1031. There is no
incremental burden attributable to
completion of this additional field. An
SBIC will complete SBA Form 1031 for
each of its completed financing
transactions. The currently approved
hour burden for this collection is 12
minutes per response (0.2 hours), at a
cost of $7.00 per response (based on
$35.00 per hour). The total estimated
burden is 560 hours per annum at an
aggregate cost of $19,600.

The recordkeeping requirements
under the final rule relate to the
information that an SBIC must maintain
in its files to support the required
certifications for Energy Saving
Qualified Investments under
§107.610(f)(1). SBA expects that SBICs
will be able to obtain the necessary
documentation with minimal effort. The
SBIC would first document that the
contemplated investment is in a
company that provides products or
services included in the definition of
Energy Saving Activities, generally by
referring to one of the government Web
sites discussed in this preamble.
Second, the SBIC would document that
the company derives at least 50% of its
revenues from the sales of these
products or services, or, that the
company will utilize 100% of the
proceeds from the financing for Energy
Saving Activities; the company would

have this information available in the
ordinary course of business.

Compliance With the Regulatory
Flexibility Act, 5 U.S.C. 601-612

When an agency promulgates a rule,
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612) requires the agency to
prepare an initial regulatory flexibility
analysis (IRFA) which describes the
potential economic impact of the rule
on small entities and alternatives that
may minimize that impact. Section 605
of the RFA allows an agency to certify
arule, in lieu of preparing an IRFA, if
the rulemaking is not expected to have
a significant economic impact on a
substantial number of small entities.
This final rule affects all SBICs issuing
debentures, of which there are
approximately 160, most of which are
small entities. Therefore, SBA has
determined that this rule will have an
impact on a substantial number of small
entities. However, SBA has determined
that the impact on entities affected by
the rule will not be significant. The
Energy Saving Qualified Investment
definition identifies the type of
investment for which an SBIC will be
permitted to seek SBA funding in the
form of an Energy Saving Debenture;
this instrument, because of its deferred
interest feature, is expected to provide
SBICs with greater flexibility in
structuring qualified investments. The
Energy Saving Debenture is expected to
increase the annual fee charged on all
new debenture commitments by
approximately 15.5 basis points during
fiscal year 2012; however, the fee would
continue to remain well below the
statutorily set maximum fee.
Accordingly, the Administrator of the
SBA hereby certifies that this rule will
not have a significant impact on a
substantial number of small entities.

List of Subjects in 13 CFR Part 107

Investment companies, Loan
programs—business, Reporting and
recordkeeping requirements, Small
businesses.

For the reasons stated in the
preamble, SBA amends part 107 of title
13 of the Code of Federal Regulations as
follows:

PART 107—SMALL BUSINESS
INVESTMENT COMPANIES

m 1. The authority citation for part 107

continues to read as follows:
Authority: 15 U.S.C. 681 et seq., 683,

687(c), 687b, 687d, 687g, 687m and Pub. L.

106-554, 114 Stat. 2763; and Pub. L. 111-5,
123 Stat. 115.

m 2. Amend § 107.50 by adding in
alphabetical order definitions of
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“Energy Saving Activities” and “Energy
Saving Qualified Investment”, to read as
follows:

§107.50 Definitions of terms.

* * * * *

Energy Saving Activities means any of
the following:

(1) Manufacturing or research and
development of products, integral
product components, integral material,
or related software that meet one or
more of the following:

(i) Improves residential energy
efficiency as demonstrated by meeting
Department of Energy or Environmental
Protection Agency criteria for use of the
Energy Star trademark label;

(ii) Improves commercial energy
efficiency as demonstrated by being in
the upper 25% of efficiency for all
similar products as designated by the
Department of Energy’s Federal Energy
Management Program;

(iii) Improves automobile efficiency or
reduces consumption of non-renewable
fuels through the use of advanced
batteries, power electronics, or electric
motors; advanced combustion engine
technology; alternative fuels; or
advanced materials technologies, such
as lightweighting;

(iv) Improves industrial energy
efficiency through combined heat and
power (CHP) prime mover or power
generation technologies, heat recovery
units, absorption chillers, desiccant
dehumidifiers, packaged CHP systems,
more efficient process heating
equipment, more efficient steam
generation equipment, heat recovery
steam generators, or more efficient use
of water recapture, purification and
reuse for industrial application;

(v) Advances commercialization of
technologies developed by recipients of
awards from the Department of Energy
under the Advanced Research Projects
Agency—Energy, Small Business
Innovation Research, or Small Business
Technology Transfer programs;

(vi) Reduces the consumption of non-
renewable energy by providing
renewable energy sources, as
demonstrated by meeting the standards,
applicable to the year in which the
investment is made, for receiving a
Renewable Electricity Production Tax
Credit as defined in Internal Revenue
Code Section 45 or an Energy Credit as
defined in Internal Revenue Code
Section 48;

(vii) Reduces the consumption of non-
renewable energy for electric power
generation as described in Internal
Revenue Code Section 48(c)(1)(A) by
providing highly efficient energy
conversion systems that can use

renewable or non-renewable fuel
through fuel cells; or

(viii) Improves electricity delivery
efficiency by supporting one or more of
the smart grid functions as identified in
42 U.S.C. 17386(d), by means of a
product, service, or functionality that
serves one or more of the following
smart grid operational domains:
Equipment manufacturing, customer
systems, advanced metering
infrastructure, electric distribution
systems, electric transmission systems,
storage systems, and cyber security.

(2) Installation and/or inspection
services associated with the deployment
of energy saving products as identified
by meeting one or more of the following
standards:

(i) Deploys products that qualify, in
the year in which the investment is
made, for installation-related Federal
Tax Credits for Residential Consumer
Energy Efficiency;

(ii) Deploys products related to
commercial energy efficiency as
demonstrated by deploying commercial
equipment that is in the upper 25% of
efficiency for all similar products as
designated by the Department of
Energy’s Federal Energy Management
Program;

(iii) Deploys combined heat and
power products, goods, or services;

(iv) Deploys products that qualify, in
the year in which the investment is
made, for receiving a Renewable
Electricity Production Tax Credit as
defined in Internal Revenue Code
Section 45 or an Energy Credit as
defined in Internal Revenue Code
Section 48; or

(v) Deploys a product, service, or
functionality that improves electricity
delivery efficiency by supporting one or
more of the smart grid functions as
identified in 42 U.S.C. 17386(d), and
that serves one or more of the following
smart grid operational domains:
Equipment manufacturing, customer
systems, advanced metering
infrastructure, electric distribution
systems, electric transmission systems,
or grid cyber security.

(3) Auditing or consulting services
performed with the objective of
identifying potential improvements of
the type described in paragraph (1) or
(2) of this definition.

(4) Other manufacturing, service, or
research and development activities that
use less energy to provide the same
level of energy service or reduce the
consumption of non-renewable energy
by providing renewable energy sources,
as determined by SBA. A Licensee must
obtain such determination in writing
prior to providing Financing to a Small

Business. SBA will consider factors
including but not limited to:

(i) Results of energy efficiency testing
performed in accordance with
recognized professional standards,
preferably by a qualified third-party
professional, such as a certified energy
assessor, energy auditor, or energy
engineer;

(ii) Patents or grants awarded to or
licenses held by the Small Business
related to Energy Saving Activities
listed in subsection (1) or (2) above;

(iii) For research and development of
products or services that are anticipated
to reduce the consumption of non-
renewable energy, written evidence
from an independent, certified third-
party professional of the feasibility,
commercial potential, and projected
energy savings of such products or
services; and

(iv) Eligibility of the product or
service for a Federal tax credit cited in
this definition that is not available in
the year in which the investment is
made, but was available in a previous
year.

Energy Saving Qualified Investment
means a Financing which:

(1) Is made by a Licensee licensed
after September 30, 2008;

(2) Is in the form of a Loan, Debt
Security, or Equity Security, each as
defined in this section;

(3) Is made to a Small Business that
is primarily engaged in Energy Saving
Activities. A Licensee must obtain a
determination from SBA prior to the
provision of Financing as to whether a
Small Business is primarily engaged in
Energy Saving Activities. SBA will
consider the distribution of revenues,
employees and expenditures,
intellectual property rights held, and
Energy Saving Activities described in a
business plan presented to investors as
part of a formal solicitation in making
its determination. However, a Small
Business is presumed to be primarily
engaged in Energy Saving Activities,
and no pre-Financing determination by
SBA is required, if:

(i) The Small Business derived at least
50% of its revenues during its most
recently completed fiscal year from
Energy Saving Activities; or

(ii) The Small Business will utilize
100% of the Financing proceeds
received from a Licensee to engage in

Energy Saving Activities.
* * * * *

m 3. Amend § 107.610 by revising the
last sentence of the introductory text
and adding paragraph (f) to read as
follows:
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§107.610 Required certifications for Loans
and Investments.

* * * Except for information and
documentation prepared under
paragraphs (f)(2) and (3) of this section,
you must keep these documents in your
files and make them available to SBA

upon request.
* * * * *

(f) For each Energy Saving Qualified
Investment:

(1) If a pre-Financing determination of
eligibility by SBA is not required under
the definition of Energy Saving
Activities or Energy Saving Qualified
Investment:

(i) A certification by you, dated as of
the closing date of the Financing, as to
the basis for the qualification of the
Financing as an Energy Saving Qualified
Investment;

(ii) Supporting documentation of the
Energy Saving Activities engaged in by
the concern;

(iii) Supporting documentation of
either the percentage of its revenues
derived from Energy Saving Activities
during the concern’s most recently
completed fiscal year, which must be at
least 50 percent, or the concern’s
intended use of the Financing proceeds,
all of which must be used for Energy
Saving Activities; and

(iv) A certification by the concern,
dated as of the closing date of the
Financing, that any information it
provided to you in connection with this
paragraph (f)(1) is true and correct to the
best of its knowledge.

(2) I, prior to providing Financing,
you must obtain a determination from
SBA that the activities in which a
concern is engaged are Energy Saving
Activities, submit to SBA in writing a
description of the product or service
being provided or developed, including
all available documentation of the
energy savings produced or anticipated,
addressing the factors considered under
paragraph (4) of the definition of
“Energy Saving Activities” in §107.50
and certified by the concern to be true
and correct to the best of its knowledge.

(3) If, prior to providing Financing,
you must obtain a determination from
SBA that the concern is “primarily
engaged” in Energy Saving Activities,
submit to SBA in writing all available
information concerning the factors
considered under paragraph (3) of the
definition of “Energy Saving Qualified
Investment” in § 107.50, certified by the
concern to be true and correct to the
best of its knowledge.

(4) For each Financing closed after
you obtain a determination from SBA
under paragraph (f)(2) or (3) of this
section, a certification by you, dated as

of the closing date of the Financing, that
to the best of your knowledge, you have
no reason to believe that the materials
submitted are incorrect.

(5) For each Financing closed based
on supporting documentation of the
concern’s intended use of proceeds for
Energy Saving Activities under
paragraph (f)(1)(iii) of this section:

(i) Documentation by the concern,
dated no later than six months after the
closing of the Financing, of the proceeds
used to date for Energy Saving
Activities, with further updates
provided at six month intervals until
100 percent of the Financing proceeds
have been accounted for; and

(ii) Documentation that you have
reviewed the information submitted by
the concern under paragraph (f)(5)(i) of
this section and have reasonably
determined that 100 percent of the
Financing proceeds were used for
Energy Saving Activities.

m 4. Amend § 107.1150 by adding a
sentence at the end of paragraph (c)
introductory text and adding paragraph
(d) to read as follows:

§107.1150 Maximum amount of Leverage
for a Section 301(c) Licensee.

(c) * * * Any investment that you
use as a basis to seek additional leverage
under this paragraph (c) cannot also be
used to seek additional leverage under
paragraph (d) of this section.

(d) Additional Leverage based on
Energy Saving Qualified Investments in
Smaller Enterprises. (1) Subject to SBA’s
credit policies, if you were licensed on
or after October 1, 2008, you may have
outstanding Leverage in excess of the
amounts permitted by paragraphs (a)
and (b) of this section in accordance
with this paragraph (d). Any investment
that you use as a basis to seek additional
Leverage under this paragraph (d)
cannot also be used to seek additional
Leverage under paragraph (c) of this
section.

(2) To determine whether you may
request a draw that would cause you to
have outstanding Leverage in excess of
the amount determined under paragraph
(a) of this section:

(i) Determine the cost basis, as
reported on your most recent filing of
SBA Form 468, of any Energy Saving
Qualified Investments in a Smaller
Enterprise that individually do not
exceed 20% of your Regulatory Capital.

(ii) Calculate the amount that equals
33% of your Leverageable Capital.

(iii) Subtract from your outstanding
Leverage the lesser of (d)(2)(i) or (ii).

(iv) If the amount calculated in
paragraph (d)(2)(iii) is less than the

maximum Leverage determined under
paragraph (a) of this section, the
difference between the two amounts
equals your additional Leverage
availability.

Dated: February 9, 2012.
Karen G. Mills,
Administrator.
[FR Doc. 2012-9454 Filed 4-18-12; 8:45 am|
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2009-0330; Directorate
Identifier 2008—NE—43-AD; Amendment 39—
17015; AD 2012-07-09]

RIN 2120-AA64

Airworthiness Directives; Turbomeca
S.A. Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
Turbomeca S.A. Arrius 2F turboshaft
engines with P3 air pipe (first section)
part number (P/N) 0 319 71 918 0,
installed. That AD currently requires
inspections of the P3 air pipe (first
section) and right-hand (RH) rear half-
wall for proper clearance and
readjustment of the pipe if necessary.
This new AD requires the same
inspections for installed engines,
eliminates readjusting of the P3 air pipe
(first section), requires replacement of
the RH rear half-wall under certain
conditions, and adds an optional
terminating action. This AD was
prompted by Turbomeca determining
that the clearance between the P3 air
pipe (first section) and the RH rear half-
wall might change during installation of
the engine on the helicopter. We are
issuing this AD to prevent an
uncommanded power loss to flight idle,
which could result in an emergency
autorotation landing or accident.

DATES: This AD is effective May 24,
2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of May 24, 2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
the AD as of August 19, 2009 (74 FR
34221, July 15, 2009).

ADDRESSES: For service information
identified in this AD, contact
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Turbomeca, 40220 Tarnos, France;
phone: 33 (0)5 59 74 40 00; telex 570
042; fax 33 (0)5 59 74 45 15. You may
review copies of the referenced service
information at the FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Mark Riley, Aerospace Engineer, Engine
Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7758; fax: 781-238—
7199; email: mark.riley@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2009-14-11,
Amendment 39-15961 (74 FR 34221,
July 15, 2009). That AD applies to the
specified products. The NPRM
published in the Federal Register on
December 13, 2011 (76 FR 77446). That
NPRM proposed to continue to require
inspections of the P3 air pipe (first
section) and right-hand (RH) rear half-
wall for proper clearance. That NPRM
also proposed to require eliminating
readjusting of the P3 air pipe (first
section), replacing the RH rear half-wall
under certain conditions, and adding an
optional terminating action.

Service Bulletin Reference

In AD 2009-14-11 (74 FR 34221, July
15, 2009), “Version A”’ was
inadvertently omitted from the reference
to Turbomeca Mandatory Service
Bulletin No. 319 75 4810, dated May 14,
2008. In this AD, the service bulletin
reference reads correctly as ‘“Turbomeca
Mandatory Service Bulletin No. 319 75
4810, Version A, dated May 14, 2008.”

Comments

We gave the public the opportunity to
participate in developing this AD. We

received no comments on the NPRM (76
FR 77446, December 13, 2011).

Credit for Previous Action Added

Since we issued the NPRM (76 FR
77446, December 13, 2011) the
European Aviation Safety Agency
(EASA) superseded AD 2011-0182,
dated September 22, 2011, to include a
credit for inspections done using
Turbomeca Mandatory Service Bulletin
(MSB) No. 319 75 4810, Version A,
dated May 14, 2008. We added a
paragraph for credit for previous action,
which states that inspections performed
on an installed engine before the
effective date of this AD using
Turbomeca MSB No. 319 75 4810,
Version A, dated May 14, 2008, satisfies
the inspection requirements in
paragraphs (e)(1)(i) and (e)(1)(ii) of this
AD. We also changed the EASA AD
reference to EASA AD 2011-0182R1,
dated February 3, 2012.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.

Costs of Compliance

We estimate that this AD will affect
about 120 Arrius 2F turboshaft engines
installed on helicopters of U.S. registry.
We also estimate that it will take about
2 work-hours per engine to comply with
this AD. The average labor rate is $85
per work-hour. Required parts will cost
about $2,565 per engine. Based on these
figures, we estimate the cost of the AD
on U.S. operators to be $328,200. Our
cost estimate is exclusive of possible
warranty coverage.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by

removing airworthiness directive (AD)

2009-14—-11, Amendment 39-15961 (74

FR 34221, July 15, 2009), and adding the

following new AD:

2012-07-09 Turbomeca S.A: Amendment
39-17015; Docket No. FAA-2009-0330;
Directorate Identifier 2008—NE—-43—AD.

(a) Effective Date

This airworthiness directive (AD) is
effective May 24, 2012.
(b) Affected ADs

This AD supersedes AD 2009-14-11,
Amendment 39-15961 (74 FR 34221, July 15,
2009).

(c) Applicability

This AD applies to Turbomeca S.A. Arrius
2F turboshaft engines with right-hand (RH)
rear half-wall, part number (P/N) 0319 99 824
0, installed.

(d) Unsafe Condition

The P3 air pipe (first section) and the RH
rear half-wall could rub each other. Rubbing
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between the pipe and the RH rear half-wall
may lead to rupture of the P3 air pipe (first
section), which could cause an
uncommanded power loss to flight idle. We
are issuing this AD to prevent an
uncommanded power loss to flight idle,
which could result in an emergency
autorotation landing or accident.

(e) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(1) For installed engines, within 100 engine
hours (EH) after the effective date of this AD:

(i) Inspect the clearance between the P3 air
pipe (first section) and the RH rear half-wall
for sufficient clearance (0.5 mm or more).

(ii) Use paragraph 2.B.(1) of Turbomeca
Mandatory Service Bulletin (MSB) No. 319
75 4810, Version B, dated January 25, 2011
to do the inspection.

(2) Thereafter, repeat the inspections in
paragraphs (e)(1)(i) through (e)(1)(ii) of this
AD as follows:

(i) At every installation of a RH rear half-
wall P/N 0 319 99 824 0 on an installed
engine, and

(ii) After every installation or reinstallation
of an engine with a RH rear half-wall P/N 0
319 99 824 0 installed.

(3) If the P3 air pipe (first section) or the
RH rear half-wall P/N 0 319 99 824 0 is found
damaged, then before further flight, replace
the damaged part(s) with parts eligible for
installation.

(4) If the P3 air pipe (first section) and the
RH rear half-wall P/N 0 319 99 824 0 are
found contacting each other but are not
damaged, replace the RH rear half-wall with
a RH rear half-wall eligible for installation.

(5) If both the P3 air pipe (first section) and
the RH rear half-wall are found not damaged
during the inspections specified in paragraph
(e)(1) or (e)(2) of this AD, and the clearance
between them is less than 0.5 mm, but they
are not contacting each other, then repeat the
inspection in paragraphs (e)(1)(i) and
(e)(1)(ii) of this AD within every 100 EH.

(6) Installation of RH rear half-wall, P/N 0
319 99 008 0, is terminating action to the
inspections required by paragraphs (e)(1),
(e)(2), and (e)(5) of this AD.

(7) Once a RH rear half-wall, P/N 0 319 99
008 0, is installed on an engine, do not install
a RH rear half-wall, P/N 0 319 99 824 0, on
that engine.

(f) Definition

For the purpose of this AD, parts eligible
for installation is defined as:

(1) An undamaged P3 air pipe (first
section).

(2) An undamaged RH rear half-wall P/N
031999 824 0.

(3) A new design RH rear half-wall P/N 0
319 99 008 0.

(g) Credit for Previous Action

An inspection performed on an installed
engine before the effective date of this AD
using Turbomeca MSB No. 319 75 4810,
Version A, dated May 14, 2008, satisfies the
inspection requirement in paragraphs (e)(1)(i)
and (e)(1)(ii) of this AD.

(h) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
may approve alternative methods of
compliance for this AD. Use the procedures
found in 14 CFR 39.19 to make your request.

(i) Related Information

(1) For more information about this AD,
contact Mark Riley, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7758; fax: 781-238-7199;
email: mark.riley@faa.gov.

(2) European Aviation Safety Agency AD
2011-0182R1, dated February 3, 2012,
pertains to the subject of this AD.

(3) For service information identified in
this AD, contact. You may review copies of
the referenced service information at the
FAA, Engine & Propeller Directorate, 12 New
England Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

(j) Material Incorporated by Reference

You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) under 5
U.S.C. 552(a) and 1 CFR part 51 of the
following service information.

(1) Turbomeca Mandatory Service Bulletin
No. 319 75 4810, Version A, dated May 14,
2008, approved for IBR August 19, 2009 (74
FR 34221, July 15, 2009).

(2) Turbomeca Mandatory Service Bulletin
No. 319 75 4810, Version B, dated January
25, 2011, approved for IBR May 24, 2012.

(3) For service information identified in
this AD, contact Turbomeca, 40220 Tarnos,
France; telephone 33 (0)5 59 74 40 00; telex
570 042; fax 33 (0)5 59 74 45 15.

(4) You may review copies of the
referenced service information at the FAA,
Engine & Propeller Directorate, 12 New
England Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

(5) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr_locations.html.

Issued in Burlington, Massachusetts, on
April 3, 2012.
Colleen M. D’Alessandro,

Assistant Manager, Engine & Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2012—-8584 Filed 4-18-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1115; Directorate
Identifier 2010-SW-011-AD; Amendment
39-17017; AD 2012-08-01]

RIN 2120-AA64

Airworthiness Directives; Sikorsky
Aircraft Corporation Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for
Sikorsky Aircraft Corporation (Sikorsky)
Model S—-92A helicopters. This AD was
prompted by the manufacturer’s
analysis of engine data that revealed the
data was inaccurate in dealing with
available above specification engine
power margin. This AD requires
revising the Operating Limitations
section of the Sikorsky Model S—92A
Rotorcraft Flight Manual (RFM). The
actions are intended to prevent the use
of inaccurate engine performance data
in calculating maximum gross weight by
revising the Operating Limitations
section of the RFM.

DATES: This AD is effective May 24,
2012.

ADDRESSES: For service information
identified in this AD, contact Sikorsky
Aircraft Corporation, Attn: Manager,
Commercial Technical Support,
Mailstop s581a, 6900 Main Street,
Stratford, CT 06614; telephone (800)
562—4409; email
tsslibrary@sikorsky.com; or at http://
www.sikorsky.com. You may review a
copy of the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

Examining the AD Docket: You may
examine the AD docket on the Internet
at http://www.regulations.gov; or in
person at the Docket Operations Office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, any
incorporated-by-reference service
information, the economic evaluation,
any comments received, and other
information. The street address for the
Docket Operations Office (phone: 800—
647-5527) is U.S. Department of
Transportation, Docket Operations
Office, M—30, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.
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FOR FURTHER INFORMATION CONTACT: John
Coffey, Aviation Safety Engineer, Boston
Aircraft Certification Office, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
telephone (781) 238-7173; email

john.coffey@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

On October 26, 2011, at 76 FR 66207,
the Federal Register published our
Notice of proposed rulemaking (NPRM),
which proposed to amend 14 CFR part
39 to include an AD that would apply
to Sikorsky Model S—92A helicopters,
certificated in any category. That NPRM
proposed to require revising the
Operating Limitations section, Part 1,
Section 1, Weight Limits, of the
appropriate Sikorsky Model S—-92A RFM
with the following statement
“Performance credit for above
specification engine power margin is
prohibited.” The proposed requirements
were intended to prevent the use of
inaccurate performance data in
calculating the maximum gross weight.

Comments

We gave the public the opportunity to
participate in developing this AD, but
we did not receive any comments on the
NPRM.

Related Service Information

Sikorsky has published various RFM
revisions correcting the charts in Parts
I and IV of the RFM. If those revisions
have previously been incorporated into
the RFM, the RFM revision specified by
the NPRM would not be required. The
RFM revisions, all dated April 9, 2008,
are as follows:

Revision
Affected RFM with correct
charts
S92A-RFM-002 Revision 8.
S92A-RFM-003 Revision 7.
S92A-RFM-004 Revision 6.
S92A-RFM-005 Revision 5.
S92A-RFM-006 .......ccceeevvveenes Revision 6.

FAA’s Determination

We have reviewed the relevant
information and determined that an
unsafe condition exists and is likely to
exist or develop on other products of the
same type design and that air safety and
the public interest require adopting the
AD requirements as proposed, except
for minor editorial and formatting
changes. These changes will not
increase the economic burden on any
operator nor increase the scope of the
AD.

Costs of Compliance

We estimate that this AD will affect
37 helicopters of U.S. Registry.

We estimate that operators may incur
the following costs in order to comply
with this AD. It will take about 1 work-
hour per helicopter to insert the
revisions into the RFM at an average
labor rate of $85 per work-hour. Parts
costs are not associated with this AD.
Based on these figures, we estimate the
total cost impact of this AD on U.S.
operators to be $3,145.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction; and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2012-08-01 Sikorsky Aircraft Corporation:
Amendment 39-17017; Docket No.
FAA-2011-1115; Directorate Identifier
2010-SW-011-AD.

(a) Applicability
This AD applies to Sikorsky Aircraft

Corporation (Sikorsky) Model S—92A
helicopters, certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as
inaccurate above specification engine power
margin data. This condition could result in
the use of inaccurate engine performance
data in calculating maximum gross weight.

(c) Effective Date
This AD becomes effective May 24, 2012.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Within 90 days:

(1) By making pen and ink changes, insert
into the Operating Limitations section, Part 1,
Section 1, Weight Limits, of Rotorcraft Flight
Manuals (RFMs) SA S92A-RFM-002, —003,
—004, —005, and —006 the following limitation
“Performance credit for above specification
engine power margin is prohibited.”

(2) If the RFM already contains the
revisions appropriate for your helicopter as
listed in the following Table 1, all dated
April 9, 2008, with the correct performance
charts, without the performance credit as
depicted in the circled area of Figure 1 of this
AD, the operating limitation required by
paragraph (1) of this AD does not need to be
inserted into the RFM.

TABLE 1
Revision
Affected RFM with correct
charts
S92A-RFM-002 .......cccevvvvrennen Revision 8.
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TABLE 1—Continued

TABLE 1—Continued

Revision Revision
Affected RFM with correct Affected RFM with correct
charts charts
S92A-RFM—-003 .......ccvveeuvenee. Revision 7.  S92A-RFM-005 ........cccceveenen. Revision 5.
S92A-RFM—004 .......ceveveereene Revision 6. S92A-RFM-006 ........ccccevvvienn Revision 6.

CATEGORY A’ OPERATI

ONS

Note to paragraph (e)(2) of this AD:
Previous RFM revisions allowed for the use
of above-specification engine power margin
as depicted in the circled area of Figure 1 of
this AD.

See Figure 1. for the variation of allowable takeoff gross weight with altitude and temperature.
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Figure 1. Cat 'A’ Takeoff and Landing Gross Weight

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Boston Aircraft
Certification Office, FAA, may approve
AMOCGC:s for this AD. Send your proposal to:
John Coffey, Aviation Safety Engineer,
Boston Aircraft Certification Office, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;

telephone (781) 238-7173; email
john.coffey@faa.gov.

(2) For operations conducted under a Part
119 operating certificate or under Part 91,
Subpart K, we suggest that you notify your
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office or certificate holding
district office before operating any aircraft
complying with this AD through an AMOC.
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(g) Additional Information

Sikorsky Rotorcraft Flight Manuals SA
S92A-RFM-002, Revision 8; —003, Revision
7; —004, Revision 6; —005, Revision 5; and
—006, Revision 6, all dated April 9, 2008,
which are not incorporated by reference,
contain additional information about the
subject of this AD. For this service
information, contact Sikorsky Aircraft
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Corporation, Attn: Manager, Commercial
Technical Support, Mailstop s581a, 6900
Main Street, Stratford, CT 06614; telephone
(800) 562—4409; email
tsslibrary@sikorsky.com; or at http://
www.sikorsky.com. You may review a copy
of this service information at the FAA, Office
of the Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort Worth,
Texas 76137.

(h) Subject
Joint Aircraft Service Component (JASC)
Code: 7200, Engine (Turbine/Turboprop).
Issued in Fort Worth, Texas, on April 9,
2012.
Lance T. Gant,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2012—-9298 Filed 4-18-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1226; Directorate
Identifier 2011-NM-006—-AD; Amendment
39-17001; AD 2012-06—20]

RIN 2120-AA64

Airworthiness Directives; Fokker
Services B.V. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Fokker Services B.V. Model F.28 Mark
0070 and 0100 airplanes. This AD was
prompted by a report that the fuel
crossfeed valves cannot be controlled
when only emergency electrical power
is available, that an unwanted
configuration of the indication logic for
the fuel fire shutoff valve was
introduced during production, and that
current fuel crossfeed indications are
based on selection by the flightcrew
instead of actual position of the
crossfeed valve actuators. This AD
requires modifying the crossfeed valve
control and power supply, the crossfeed
indication logic and power supply, and
the indication logic for the fuel fire
shutoff valve; modifying the overhead
panel; and for certain airplanes,
modifying the transfer logic of the
center wing fuel tank. We are issuing
this AD to prevent failure of an in-flight
engine re-light following a double
engine flame-out event, which could
result in loss of the airplane.

DATES: This AD becomes effective May
24, 2012.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of May 24, 2012.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227—-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on November 8, 2011 (76 FR
69163). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

A recent safety review revealed that the
fuel crossfeed valves cannot be controlled
when only emergency electrical power is
available.

This condition, if not corrected, could (in
combination with other factors) prevent an
in-flight engine re-light following a double
engine flame-out event, possibly resulting in
loss of the aeroplane.

Another review revealed that an unwanted
configuration of the fuel fire shut-off valve
indication logic had been introduced during
production on a limited number of F28 Mark
0100 aeroplanes.

Furthermore, most of the current fuel
crossfeed indications are based on the
crossfeed selection made by the flight crew
and not on the actual positions of the
crossfeed valve actuators. In combination
with other factors, the current crossfeed
indications may mislead flight crews,
possibly resulting in single engine in-flight
shutdowns and/or unnecessary precautionary
landings.

For the reasons described above, this
[EASA] AD requires modifications of the
crossfeed valve control and power supply, of
the crossfeed indication logic and power
supply and of the fuel fire shut-off valve
indication logic.

* * * * *

Required actions also include modifying
the overhead panel (introducing
provisions for a modified crossfeed
indication), and, for certain airplanes,
modifying the transfer logic of the
center wing fuel tank. You may obtain
further information by examining the
MCALI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (76
FR 69163, November 8, 2011) or on the
determination of the cost to the public.

Explanation of Changes Made to This
AD

We have revised the heading for and
the wording in paragraph (i) of this AD;
this change has not changed the intent
of that paragraph. We have also revised
the document citations throughout this
AD to more clearly identify the
documents and their attachments.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
with the changes described previously—
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (76 FR
69163, November 8, 2011) for correcting
the unsafe condition; and

e Do not add any additional burden
upon the public than was already
proposed in the NPRM (76 FR 69163,
November 8, 2011).

Costs of Compliance

We estimate that this AD will affect 6
products of U.S. registry. We also
estimate that it will take about 86 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $4,180
per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$68,940, or $11,490 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
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for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action”” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. We prepared a
regulatory evaluation of the estimated
costs to comply with this AD and placed
it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (76 FR 69163,
November 8, 2011), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2012-06-20 Fokker Services B.V.:
Amendment 39-17001. Docket No.
FAA-2011-1226; Directorate Identifier
2011-NM-006—AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective May 24, 2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Fokker Services B.V.
Model F.28 Mark 0070 and 0100 airplanes,

certificated in any category, serial numbers
11244 through 11585 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 28: Fuel.

(e) Reason

This AD was prompted by a report that the
fuel crossfeed valves cannot be controlled
when only emergency electrical power is
available, that an unwanted configuration of
the indication logic for the fuel fire shutoff
valve was introduced during production, and
that current fuel crossfeed indications are
based on selection by the flightcrew instead
of actual position of the crossfeed valve
actuators. We are issuing this AD to prevent
failure of an in-flight engine re-light
following a double engine flame-out event,
which could result in loss of the airplane.

() Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Modifications

Within 24 months after the effective date
of this AD, modify the crossfeed valve
control and power supply, the crossfeed
indication logic and power supply, and the
indication logic for the fuel fire shutoff valve,
in accordance with the Accomplishment
Instructions of Fokker Service Bulletin
SBF100-28-047, Revision 3, dated May 2,
2011, including the attachments specified in
paragraphs (g)(1) through (g)(39) of this AD
(*the issue date is not specified on the
drawing).

(1) Fokker Manual Change Notification—
Operational Documentation MCNO-F100—
060, dated June 10, 2011.

(2) Fokker Manual Change Notification—
Operational Document MCNO-F100-049,
Revision 1, dated May 30, 2011.

(3) Fokker Drawing D42770, Sheet 6, Issue
U*.

(4) Fokker Drawing D42780, Sheet 6, Issue
T*.

(5) Fokker Drawing W41074, Sheet 100,
Issue GB*.

(6) Fokker Drawing W41074, Sheet 101,
Issue FW*,

(7) Fokker Drawing W41194, Sheet 010,
Issue J*.

(8) Fokker Drawing W41194, Sheet 011,
Issue U*.

(9) Fokker Drawing W41194, Sheet 012,
Issue J*.

(10) Fokker Drawing W41194, Sheet 013,
Issue U*.

(11) Fokker Drawing W41194, Sheet 014,
Issue S*.

(12) Fokker Drawing W41194, Sheet 015,
Issue U*.

(13) Fokker Drawing W41194, Sheet 017,
Issue Q*.

(14) Fokker Drawing W41194, Sheet 019,
Issue S*.

(15) Fokker Drawing W41194, Sheet 020,
Issue S*.

(16) Fokker Drawing W41319, Sheet 063,
Issue DY*.

(17) Fokker Drawing W41319, Sheet 064,
Issue DY*.

(18) Fokker Drawing W41319, Sheet 065,
Issue DY*.

(19) Fokker Drawing W41319, Sheet 066,
Issue DY*.

(20) Fokker Drawing W41319, Sheet 067,
Issue DW*.

(21) Fokker Drawing W41319, Sheet 068,
Issue DW*.

(22) Fokker Drawing W41319, Sheet 069,
Issue DY*.

(23) Fokker Drawing W41319, Sheet 070,
Issue DW*.

(24) Fokker Drawing W41319, Sheet 071,
Issue DY*.

(25) Fokker Drawing W41319, Sheet 072,
Issue DW*.

(26) Fokker Drawing W41319, Sheet 073,
Issue DW*.

(27) Fokker Drawing W41319, Sheet 074,
Issue DY*.

(28) Fokker Drawing W46211, Sheet 71,
Issue DL, dated April 21, 2009.

(29) Fokker Drawing W46211, Sheet 74,
Issue DN, dated July 16, 2010.

(30) Fokker Drawing W46254, Sheet 30,
Issue BL, dated March 30, 2009.

(31) Fokker Drawing W46254, Sheet 31,
Issue BL, dated March 30, 2009.

(32) Fokker Drawing W46254, Sheet 32,
Issue BL, dated March 30, 2009.

(33) Fokker Drawing W46254, Sheet 33,
Issue BL, dated March 30, 2009.

(34) Fokker Drawing W46254, Sheet 34,
Issue BL, dated March 30, 2009.

(35) Fokker Drawing W46254, Sheet 35,
Issue BL, dated March 30, 2009.

(36) Fokker Drawing W46254, Sheet 36,
Issue BL, dated March 30, 2009.

(37) Fokker Drawing W46254, Sheet 37,
Issue BP, dated March 30, 2009.

(38) Fokker Drawing W59221, Sheet 161,
Issue FC, July 9, 2010.

(39) Fokker Drawing W59221, Sheet 162,
Issue FC, July 9, 2010.

(h) Concurrent Modifications

Before or concurrent with the modification
specified in paragraph (g) of this AD, do the
applicable actions specified in paragraphs
(h)(1) and (h)(2) of this AD:

(1) For all airplanes: Modify the overhead
panel (introduce provisions for a modified
crossfeed indication) in accordance with the
Accomplishment Instructions of Fokker
Proforma Service Bulletin SBF100-28-043,
Revision 1, dated March 31, 2009, including
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Appendix II, Revision 2, dated July 22, 2010,
including the drawings specified in
paragraphs (h)(i) through (h)(iv) of this AD,
which are attached to Appendix II, Revision
2, dated July 22, 2010 (*the issue date is not
specified on the drawing).

(i) Fokker Drawing W41194, Sheet 009,
Issue F*.

(ii) Fokker Drawing W41194, Sheet 016,
Issue N*.

(iii) Fokker Drawing W41194, Sheet 018,
Issue S*.

(iv) Fokker Drawing W59221, Sheet 159,
Issue ED, dated October 2, 2009.

(2) For airplanes with serial numbers
11442 through 11585, equipped with the
automatic fuel transfer system: Modify the
transfer logic of the center wing fuel tank, in
accordance with the Accomplishment
Instructions of Fokker Service Bulletin
SBF100-28-052, dated June 15, 2009,
including the attachments specified in
paragraphs (h)(2)(i) through (h)(2)(vii) of this
AD.

(i) Fokker Manual Change Notification—
Operational Documentation MCNO-F100—
052, dated June 15, 2009.

(ii) Fokker Manual Change Notification—
Maintenance Documentation MCNM-F100—
126, dated June 15, 2009.

(iii) Fokker Drawing D42126, Sheet 38,
Issue AR, dated October 6, 1993.

(iv) Fokker Drawing D42213, Sheet 2, Issue
H, dated May 23, 1990.

(v) Fokker Drawing D42220, Sheet 60, Issue
V, dated September 1, 1991.

(vi) Fokker Drawing D42220, Sheet 71,
Issue AQ, dated June 7, 1993.

(vii) Fokker Drawing D42250, Sheet 23,
Issue U, dated April 1993.

(i) Credit for Previous Actions

This paragraph provides credit for
modifications required by paragraphs (g) and
(h) of this AD, if the modifications were
performed before the effective date of this
AD, using the applicable service bulletins
specified in paragraphs (i)(1), (i)(2), ()(3),
and (i)(4) of this AD.

(1) Fokker Service Bulletin SBF100-28—
043, including Appendix II, dated March 31,
2009.

(2) Fokker Service Bulletin SBF100-28—
047, Revision 2, dated August 4, 2010.

(3) Fokker Service Bulletin SBF100-28—
047, Revision 1, dated July 22, 2010.

(4) Fokker Service Bulletin SBF100-28—
047, dated May 10, 2010.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Rodriguez, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—

3356; telephone (425) 227-1137; fax (425)
227-1149. Information may be emailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(k) Related Information

Refer to MCAI European Aviation Safety
Agency Airworthiness Directive 2010—
0158R1, dated November 8, 2010, and the
service bulletins specified in paragraphs (g)
and (h) of this AD, for related information.

(1) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) of the
following service information under 5 U.S.C.
552(a) and 1 CFR part 51:

(i) Fokker Proforma Service Bulletin
SBF100-28-043, Revision 1, dated March 31,
2009, including Appendix II, Revision 2,
dated July 22, 2010, and including the
following drawings which are attached to
Appendix II, Revision 2, dated July 22, 2010
(*the issue date is not specified on the
drawing):

(A) Fokker Drawing W41194, Sheet 009,
Issue F*.

(B) Fokker Drawing W41194, Sheet 016,
Issue N*.

(C) Fokker Drawing W41194, Sheet 018,
Issue S*.

(D) Fokker Drawing W59221, Sheet 159,
Issue ED, dated October 2, 2009.

(ii) Fokker Service Bulletin SBF100-28—
047, Revision 3, dated May 2, 2011,
including the following attachments (*the
issue date is not specified on the drawing):

(A) Fokker Manual Change Notification—
Operational Documentation MCNO-F100—
060, dated June 10, 2011.

(B) Fokker Manual Change Notification—
Operational Document MCNO-F100-049,
Revision 1, dated May 30, 2011.

(C) Fokker Drawing D42770, Sheet 6, Issue
U*.

(D) Fokker Drawing D42780, Sheet 6, Issue
T*.

(E) Fokker Drawing W41074, Sheet 100,
Issue GB*.

(F) Fokker Drawing W41074, Sheet 101,
Issue FW*,

(G) Fokker Drawing W41194, Sheet 010,
Issue J*.

(H) Fokker Drawing W41194, Sheet 011,
Issue U*.

(I) Fokker Drawing W41194, Sheet 012,
Issue J*.

(J) Fokker Drawing W41194, Sheet 013,
Issue U*.

(K) Fokker Drawing W41194, Sheet 014,
Issue S*.

(L) Fokker Drawing W41194, Sheet 015,
Issue U*.

(M) Fokker Drawing W41194, Sheet 017,
Issue Q*.

(N) Fokker Drawing W41194, Sheet 019,
Issue S*.

(O) Fokker Drawing W41194, Sheet 020,
Issue S*.

(P) Fokker Drawing W41319, Sheet 063,
Issue DY*.

(Q) Fokker Drawing W41319, Sheet 064,
Issue DY*.

(R) Fokker Drawing W41319, Sheet 065,
Issue DY*.

(S) Fokker Drawing W41319, Sheet 066,
Issue DY*.

(T) Fokker Drawing W41319, Sheet 067,
Issue DW*.

(U) Fokker Drawing W41319, Sheet 068,
Issue DW*.

(V) Fokker Drawing W41319, Sheet 069,
Issue DY*.

(W) Fokker Drawing W41319, Sheet 070,
Issue DW*.

(X) Fokker Drawing W41319, Sheet 071,
Issue DY*.

(Y) Fokker Drawing W41319, Sheet 072,
Issue DW*.

(Z) Fokker Drawing W41319, Sheet 073,
Issue DW*.

(AA) Fokker Drawing W41319, Sheet 074,
Issue DY*.

(BB) Fokker Drawing W46211, Sheet 71,
Issue DL, dated April 21, 2009.

(CC) Fokker Drawing W46211, Sheet 74,
Issue DN, dated July 16, 2010.

(DD) Fokker Drawing W46254, Sheet 30,
Issue BL, dated March 30, 2009.

(EE) Fokker Drawing W46254, Sheet 31,
Issue BL, dated March 30, 2009.

(FF) Fokker Drawing W46254, Sheet 32,
Issue BL, dated March 30, 2009.

(GG) Fokker Drawing W46254, Sheet 33,
Issue BL, dated March 30, 2009.

(HH) Fokker Drawing W46254, Sheet 34,
Issue BL, dated March 30, 2009.

(IT) Fokker Drawing W46254, Sheet 35,
Issue BL, dated March 30, 2009.

(J]) Fokker Drawing W46254, Sheet 36,
Issue BL, dated March 30, 2009.

(KK) Fokker Drawing W46254, Sheet 37,
Issue BP, dated March 30, 2009.

(LL) Fokker Drawing W59221, Sheet 161,
Issue FC, July 9, 2010.

(MM) Fokker Drawing W59221, Sheet 162,
Issue FC, July 9, 2010.

(iii) Fokker Service Bulletin SBF100—28—
052, dated June 15, 2009, including the
following attachments:

(A) Fokker Manual Change Notification—
Operational Documentation MCNO-F100—
052, dated June 15, 2009.

(B) Fokker Manual Change Notification—
Maintenance Documentation MCNM-F100—
126, dated June 15, 2009.

(C) Fokker Drawing D42126, Sheet 38,
Issue AR, dated October 6, 1993.

(D) Fokker Drawing D42213, Sheet 2, Issue
H, dated May 23, 1990.

(E) Fokker Drawing D42220, Sheet 60,
Issue V, dated September 1, 1991.

(F) Fokker Drawing D42220, Sheet 71,
Issue AQ, dated June 7, 1993.

(G) Fokker Drawing D42250, Sheet 23,
Issue U, dated April 1993.
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(2) For Fokker Services B.V. service
information identified in this AD, contact
Fokker Services B.V., Technical Services
Dept., P.O. Box 231, 2150 AE Nieuw-Vennep,
the Netherlands; telephone +31 (0)252-627—
350; fax +31 (0)252—627-211; email
technicalservices.fokkerservices@stork.com;
Internet http://www.myfokkerfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on March
19, 2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-9294 Filed 4-18-12; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2012-0395; Directorate
Identifier 2012-SW-007-AD; Amendment
39-17016; AD 2012-02-51]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron Canada Limited
Helicopters

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are publishing a new
airworthiness directive (AD) for Bell
Helicopter Textron Canada Limited
(Bell) Model 206L, 206L—1, 206L—3, and
206L—4 helicopters with certain main
rotor blades installed to reduce the life
limit of those blades. This AD is
prompted by two accidents and the
subsequent investigations that revealed
that, in each accident, a main rotor
blade failed because of fatigue cracking.
These actions are intended to prevent
failure of the main rotor blade and
subsequent loss of control of the
helicopter.

DATES: This AD becomes effective May
4, 2012 to all persons except those
persons to whom it was made

immediately effective by Emergency AD
No. 2012-02-51, issued on February 1,
2012, which contained the requirements
of this AD.

We must receive comments on this
AD by June 18, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202—-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—-30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail”” address between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket: You may
examine the AD docket on the Internet
at http://www.regulations.gov or in
person at the Docket Operations Office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
economic evaluation, and other
information. The street address for the
Docket Operations Office (telephone
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

For service information identified in
this AD, contact Bell Helicopter Textron
Canada Limited, 12,800 Rue de I’Avenir,
Mirabel, Quebec J7J1R4, telephone (450)
437-2862 or (800) 363—8023, fax (450)
433-0272, or at http://
www.bellcustomer.com/files/. You may
review a copy of the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT:
Sharon Miles, Aerospace Engineer,
FAA, Rotorcraft Directorate, Regulations
and Policy Group, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5110, email
sharon.y.miles@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments prior to it becoming effective.
However, we invite you to participate in
this rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or

federalism impacts that resulted from
adopting this AD. The most helpful
comments reference a specific portion of
the AD, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit them only one time.

We will file in the docket all
comments that we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this rulemaking during the
comment period. We will consider all
the comments we receive and may
conduct additional rulemaking based on
those comments.

Discussion

Transport Canada Civil Aviation
(TCCA) issued TCCA AD No. CF-2011-
44R1, on February 1, 2012, to correct
this same unsafe condition on the Bell
Model 206 L, L-1, L-3, and L4
helicopters. TCCA advises that there is
no reliable inspection method to detect
the cracks on these blades before blade
failure and has reduced the life limit on
all affected blades from 3,600 hours
time-in-service (TIS) to 1,400 hours TIS
and mandated removal from service of
those blades that exceed the new life
limit. Bell has determined that the
fatigue cracks occurred as a result of the
use by a Bell supplier of unapproved
manufacturing processes, which have
since been corrected, and are limited to
a specific range of part numbers and
serial numbers.

We issued EAD 2012-02-51 also on
February 1, 2012, for Bell Model 206L,
206L-1, 206L—-3, and 206L—4 helicopters
with certain main rotor blades installed
and reduced the life limit on these
blades to correct the unsafe condition
caused by this fatigue cracking.

FAA’s Determination

These helicopters have been approved
by the aviation authority of Canada and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with Canada, TCCA, its
technical representative, has notified us
of the unsafe condition described in the
TCCA AD. We are issuing this AD
because we evaluated all information
provided by the TCCA and determined
the unsafe condition exists and is likely
to exist or develop on other helicopters
of these same type designs.

Related Service Information

Bell Helicopter Alert Service Bulletin
No. 206L.-09-159 Revision A, dated
November 13, 2009, describes


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
mailto:technicalservices.fokkerservices@stork.com
http://www.bellcustomer.com/files/
http://www.bellcustomer.com/files/
http://www.myfokkerfleet.com
http://www.regulations.gov
http://www.regulations.gov
mailto:sharon.y.miles@faa.gov
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procedures to identify and mark the
affected main rotor blades, requires a
“recurring wipe check,” and requires
performing a one-time radiographic
inspection with the results to be
determined by Bell.

AD Requirements

This AD requires reducing the life
limit from 3,600 hours time-in-service
(TIS) to 1,400 hours TIS for certain part-
numbered and serial-numbered main
rotor blades, revising the life limit in the
Airworthiness Limitations section of the
Instructions for Continued
Airworthiness or maintenance manual,
and recording the revised life limit on
the component history card or
equivalent record.

Costs of Compliance

We estimate that this AD will affect
697 helicopters of U.S. Registry. At an
average labor rate of $85 per work-hour,
we estimate the following costs:

e Determining the main rotor blades’
part and serial numbers will require
about 1 work-hour for a cost per
helicopter of $85, or $59,245 for the U.S.
fleet.

¢ Replacing an affected main rotor
blade will require about 8 work-hours
for labor cost of $680 per helicopter and
parts costs of about $44,958 per
helicopter, for a total cost per helicopter
of $45,638.

FAA’s Justification and Determination
of the Effective Date

Providing an opportunity for public
comments prior to adopting these AD
requirements would delay
implementing the safety actions needed
to correct this known unsafe condition.
Therefore, we find that the risk to the
flying public justifies waiving notice
and comment prior to the adoption of
this rule because the required corrective
actions must be accomplished before
further flight, a very short period of
time.

Since an unsafe condition exists that
requires the immediate adoption of this
AD, we determined that notice and
opportunity for public comment before
issuing this AD are impracticable and
contrary to the public interest and that
good cause exists for making this
amendment effective in less than 30
days.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

TABLE 1

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2012-02-51 Bell Helicopter Textron
Canada Limited: Amendment 39-17016;
Docket No. FAA-2012-0395; Directorate
Identifier 2012—-SW-007-AD.

(a) Applicability

This AD applies to Bell Helicopter Textron

Canada Limited (Bell) Model 206L, 2061L—1,

206L-3, and 206L—4 helicopters, certificated

in any category, with a main rotor blade part

number (P/N) 206—-015-001-107, 206—015—

001-109, 206-015-001-111, 206-015—-001—

115, 206-015-001-117, 206—015-001-119, or

206—015—-001-121, and a main rotor blade

serial number listed in Table 1 of this AD.

Affected Main Rotor Blade Serial Numbers

(All blade serial numbers listed in Table 1 of this AD have the prefix “A-.”)

901 through 928 .................. 2285, 2286 .......cccoceveieees 2787, 2788 ....cccveeeee 4293 through 4298 ........... 4684.

930 through 935 .........cc...... 2290 .o 2808 through 2817 .. 43071 i 4686 through 4708.
937,938 ..o 2292 through 2294 .... 2819 through 2822 .. 4305 .... 4710.

941 e 2297 oo 2824 ... 4308 .............. 4713 through 4716.
943 through 994 .................. 2301, 2302 ... 2826 through 2828 4314, 4315 ... 4719 through 4722.
996 through 1000 ................ 2304, 2305 ... 2832 .o 4318 ..ccveee. 4725.

1002 through 1020 .............. 2308 ..... 2835 ., 4330 ..ocvieeie 4728, 4729.

1022 through 1032 .............. 2811 e 2840 through 2842 4334 through 4336 . 4731.

1034 through 1047 .............. 2313, 2314 ... 2844 ..o 4381, 4382 ......... 4734 through 4737.
1049 through 1134 .............. 2316 ..o 2848 through 2850 4392 .............. 4739 through 4742.
1136 through 1140 .............. 2318, 2319 ..o 2852, 2853 .. 4394, 4395 ......... 4744 through 4751.
1142 through 1157 .............. 2322 through 2324 .... 2855 ..o 4405 through 4409 . 4753 through 4757.
1159 through 1166 .............. 2328 through 2331 ........... 2858 .. 4416 e 4759.
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TABLE 1—Continued

1168 through 1182
1184 through 1351
1353 through 1363
1365 through 1382 ...
1384 through 1401 ...
1408 through 1519
1521 through 1590
15983 through 1646 ...
1648 through 1718 ...
1720 through 1798
1800 through 1821
1824 through 1829 ...
1832 through 2060 ...
2062 through 2072
2074
2077 through 2081 ...
2092 through 2095 ...
2098, 2099
2101 through 2104
2107, 2108
2110 through 2124 ...
2126 through 2145
2147 through 2158
2161 through 2163 ...
2165, 2166
2169 through 2175
2177 through 2183
2185 through 2192 ...
2220, 2221
2248
2257 through 2267
2272 through 2283 ...
5087

5158, 5159 ..
5163, 5164
5166 through 5171
5176 through 5178 ...
5180 through 5182 ...
5186 through 5191
5193 through 5199
5201 through 5205 ...
5207
5209 through 5212
5218 through 5253
5255 through 5273 ...
5275 through 5288 ...
5291, 5292
5297, 5298
5301 through 5321 ...
5323 through 5331 ...
5333 through 5340
5343
5345 through 5395

2553, 2554 ...
2561, 2562
2564 through 2570
2573

2583
2585, 2586 ...
2588, 2589 ...
2593, 2594
2596, 2597
2599
2602
2604, 2605
2607 through 2610
2621
2623, 2624 ...
2638
2640 through 2672
2674 through 2701 ....
2706 through 2708 ....
2727, 2728
2730 through 2742
2744 through 2764 ....
2766, 2767
2769
2771, 2772
2775 through 2777 ...
5397
5399 through 5400
5402 through 5411
5413, 5414
5416 through 5439 ....
5441
5443 through 5445
5447

5472

5491, 5492 ...
5495
5497 through 5507
5509 through 5512 ....
5516
5518 through 5521
5526 through 5530
5533

2862 through 2864
2900

3447

3831
3971, 3972
4025 through 4030
4117
4143
4201 through 4205
4209
4214 through 4217
4248
4250, 4251
4253, 4254
4256 through 4260 ..
4262 through 4267 ..
4269
4271, 4272
4274 through 4276
4278
4280 through 4284
4286, 4287
4290, 4291
5535 through 5537
5539, 5540
5542
5546 through 5549
5552, 5553
5556 through 5561
5566 through 5568
5570 through 5574 ..
5576 through 5583 ..
5588 through 5591
5594
5598 through 5600 ..
5602 through 5605 ..
5608, 5609
5612
5616 through 5623
5625, 5626
5628
5637 through 5641
5643
5645 through 5653 ..
5655 through 5666
5668, 5669
5671 through 5677

4418
4423 through 4426
4433
4445 ...
4448
4462, 4463
4484
4500 ....
4508 ....

4532

4604, 4605 ...
4608, 4609
4612 through 4621
4624 through 4629 ....
4631, 4632
4638, 4639
4652
4654 ...
4657 ....
4659
4662
4666 through 4682 ....
5679 through 5686 ....
5688
5690 through 5705
5707 through 5709 ....
5711, 5712
5716 through 5721
5723 through 5726
5729 through 5734 ....
5736 through 5745 ...
5747 through 5752
5757
5762
5766 through 5769 .
5771
5781, 5782
5791
5793 through 5800 .
5808
5815 through 5817
5822 through 5826 ....
5828, 5829
5833
5837.
5844, 5845.

4762.

4764.

4774.

4778 through 4780.
4784.

4786 through 4825.
4827 through 4840.
4842 through 4863.
4865 through 4905.
4907 through 4948.
4950 through 4957.
4959 through 4963.
4965.

4969 through 4973.
4975.

4979, 4980.

4983, 4984.

4987.

4989.

4992.

4994 through 5006.
5010.

5015.

5018.

5023.

5036.

5047.

5054.

5066, 5067.

5071, 5072.

5075, 5076.

5081.

5851.

5856.

5861 through 5865.
5870.

5882.

5884 through 5886.
5889 through 5891.
5899 through 5901.
59083 through 5905.
5912.

5915.

5921.

5925, 5926.

5929 through 5951.
5992.

6216.

6247.

6270.

6597.

6611, 6612.

6661.

6714.

(b) Unsafe Condition

This AD defines the unsafe condition as
fatigue cracking of a main rotor blade. This
condition could result in failure of the main
rotor blade and subsequent loss of control of
the helicopter.

(c) Effective Date

This AD becomes effective May 4, 2012 to
all persons except those persons to whom it
was made immediately effective by
Emergency AD No. 2012-02-51, issued on
February 1, 2012.

(d) Compliance

You are responsible for performing each

action required by this AD within the

specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

(1) Before further flight, reduce the life
limit of the main rotor blades with a serial
number listed in Table 1 of this AD from
3,600 hours time-in-service (TIS) to 1,400

hours TIS; revise the life limit in the

Airworthiness Limitations section of the
Instruction for Continued Airworthiness or
maintenance manual; and record the revised

life limit on the component history card or
equivalent record.

(2) Before further flight, remove from
service any main rotor blade which has
accumulated 1,400 or more hours TIS.

(f) Special Flight Permits
Special flight permits are prohibited.

(g) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOCs for this
AD. Send your proposal to: Sharon Miles,
Aerospace Engineer, FAA, Rotorcraft
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Directorate, Regulations and Policy Group,
2601 Meacham Blvd., Fort Worth, Texas
76137, telephone (817) 222 5110, email
sharon.y.miles@faa.gov.

(2) For operations conducted under a Part
119 operating certificate or under Part 91,
Subpart K, we suggest that you notify your
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office or certificate holding
district office, before operating any aircraft
complying with this AD through an AMOC.

(h) Additional Information

(1) Bell Helicopter Alert Service Bulletin
(ASB) No. 206L—-09-159 Revision A, dated
November 13, 2009, which is not
incorporated by reference, contains
additional information about the subject of
this AD. For this service information, contact
Bell Helicopter Textron Canada Limited,
12,800 Rue de I’Avenir, Mirabel, Quebec
J7J1R4, telephone (450) 437-2862 or (800)
363—-8023, fax (450) 4330272, or at http.‘//
www.bellcustomer.com/files/. You may
review a copy of this service information at
the FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas 76137.

(2) The subject of this AD is addressed in
Transport Canada Civil Aviation AD No. CF—
2011-44R1, dated February 1, 2012.

(i) Subject

Joint Aircraft Service Component (JASC)
Code: 6210, Main rotor blades.

Issued in Fort Worth, Texas, on April 3,
2012.
Kim Smith,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 2012—-9314 Filed 4-18-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 31
[TD 9584]
RIN 1545-BJ01

Guidance on Reporting Interest Paid to
Nonresident Aliens

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations regarding the reporting
requirements for interest that relates to
deposits maintained at U.S. offices of
certain financial institutions and is paid
to certain nonresident alien individuals.
These regulations will affect commercial
banks, savings institutions, credit
unions, securities brokerages, and
insurance companies that pay interest
on deposits.

DATES: Effective Date: These regulations
are effective April 19, 2012.

Applicability Date: These regulations
apply to payments of interest made on
or after January 1, 2013.

FOR FURTHER INFORMATION CONTACT:
Kathryn Holman, (202) 622-3840 (not a
toll free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)) under control number
1545-1725. The collection of
information in these proposed
regulations is in § 1.6049—4(b)(5)(i) and
§1.6049-6(e)(4)(i) and (ii). The
collection of information is mandatory
and the respondents are commercial
banks, savings institutions, credit
unions, securities brokerages, and
insurance companies that maintain
deposit accounts for nonresident alien
individuals.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Information
collected under these regulations will be
return information as defined in 26
U.S.C. 6103. Tax returns and return
information are confidential as required
by 26 U.S.C. 6103.

Background

On January 7, 2011, the Treasury
Department and the IRS published a
notice of proposed rulemaking (REG
146097—09) (the 2011 proposed
regulations) in the Federal Register (76
FR 1105, corrected by 76 FR 2852, 76 FR
20595, and 76 FR 22064) under section
6049 of the Internal Revenue Code
(Code). The 2011 proposed regulations
withdrew proposed regulations that had
been issued on August 2, 2002 (67 FR
50386) (the 2002 proposed regulations).
The 2002 proposed regulations would
have required reporting of interest
payments to nonresident alien
individuals that are residents of certain
specified countries. The 2011 proposed
regulations provide that payments of
interest aggregating $10 or more on a
deposit maintained at a U.S. office of a
financial institution and paid to any

nonresident alien individual are subject
to information reporting.

Written comments were received by
the Treasury Department and the IRS in
response to the 2011 proposed
regulations. A public hearing on the
2011 proposed regulations was held on
May 18, 2011, at which further
comments were received. All comments
were considered and are available for
public inspection at http://
www.regulations.gov or upon request.
After consideration of the written
comments and the comments provided
at the public hearing, the 2011 proposed
regulations are adopted as revised by
this Treasury decision.

Explanation and Summary of
Comments

Objectives of This Regulatory Action

The reporting required by these
regulations is essential to the U.S.
Government’s efforts to combat offshore
tax evasion for several reasons. First, it
ensures that the IRS can, in appropriate
circumstances, exchange information
relating to tax enforcement with other
jurisdictions. In order to ensure that
U.S. taxpayers cannot evade U.S. tax by
hiding income and assets offshore, the
United States must be able to obtain
information from other countries
regarding income earned and assets held
in those countries by U.S. taxpayers.
Under present law, the measures
available to assist the United States in
obtaining this information include both
treaty relationships and statutory
provisions. The effectiveness of these
measures depends significantly,
however, on the United States’ ability to
reciprocate.

The United States has constructed an
expansive network of international
agreements, including income tax or
other conventions and bilateral
agreements relating to the exchange of
tax information (collectively referred to
as information exchange agreements),
which provide for the exchange of
information related to tax enforcement
under appropriate circumstances. These
information exchange relationships are
based on cooperation and reciprocity. A
jurisdiction’s willingness to share
information with the IRS to combat
offshore tax evasion by U.S. taxpayers
depends, in large part, on the ability of
the IRS to exchange information that
will assist that jurisdiction in combating
offshore tax evasion by its own
residents. These regulations, by
requiring reporting of deposit interest to
the IRS, will ensure that the IRS is in
a position to exchange such information
reciprocally with a treaty partner when
it is appropriate to do so.
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Second, in 2010, Congress
supplemented the established network
of information exchange agreements by
enacting, as part of the Hiring Incentives
to Restore Employment Act of 2010
(Pub. L. 111-147), provisions commonly
known as the Foreign Account Tax
Compliance Act (FATCA) that require
overseas financial institutions to
identify U.S. accounts and report
information (including interest
payments) about those accounts to the
IRS. In many cases, however, the
implementation of FATCA will require
the cooperation of foreign governments
in order to overcome legal impediments
to reporting by their resident financial
institutions. Like the United States,
those foreign governments are keenly
interested in addressing offshore tax
evasion by their own residents and need
tax information from other jurisdictions,
including the United States, to support
their efforts. These regulations will
facilitate intergovernmental cooperation
on FATCA implementation by better
enabling the IRS, in appropriate
circumstances, to reciprocate by
exchanging information with foreign
governments for tax administration
purposes.

Finally, the reporting of information
required by these regulations will also
directly enhance U.S. tax compliance by
making it more difficult for U.S.
taxpayers with U.S. deposits to falsely
claim to be nonresidents in order to
avoid U.S. taxation on their deposit
interest income.

International Standard for
Transparency and Information
Exchange

Under the international standard for
transparency and exchange of
information, which is reflected in the
Organisation for Economic Cooperation
and Development (OECD) Model
Agreement on Exchange of Information
on Tax Matters, the OECD Model Tax
Convention, and the United Nations
Model Double Tax Convention between
Developed and Developing Countries,
exchange of tax information cannot be
limited by domestic bank secrecy laws
or the absence of a specific domestic tax
interest in the information to be
exchanged. Accordingly, under this
global standard a country cannot refuse
to share tax information based on
domestic laws that do not require banks
to share the information. In addition,
under the global standard, a country
cannot opt out of information exchange
based on the fact that the country does
not itself need the information to
enforce its own tax rules. Thus, even
countries that do not impose income
taxes, and therefore do not have tax

enforcement concerns, have entered into
information exchange agreements to
provide information about the accounts
of nonresidents.

Comments Regarding Confidentiality
and Improper Use of Information

Some comments on the 2011
proposed regulations expressed
concerns that the information required
to be reported under those regulations
might be misused. For example,
comments expressed concern that
deposit interest information may be
shared with a country that does not
have laws in place to protect the
confidentiality of the information
exchanged or that would use the
information for purposes other than the
enforcement of its tax laws. These
comments further suggested that these
concerns could affect nonresident alien
investors’ decisions about the location
of their deposits.

The Treasury Department and the IRS
believe that the concerns raised by the
comments are addressed by existing
legal limitations and administrative
safeguards governing tax information
exchange. As discussed herein,
information reported pursuant to these
regulations will be exchanged only with
foreign governments with which the
United States has an agreement
providing for the exchange and when
certain additional requirements are
satisfied. Even when such an agreement
exists, the IRS is not compelled to
exchange information, including
information collected pursuant to these
regulations, if there is concern regarding
the use of the information or other
factors exist that would make exchange
inappropriate.

First, information reported pursuant
to these regulations is return
information under section 6103. Section
6103 imposes strict confidentiality rules
with respect to all return information.
Moreover, section 6103(k)(4) allows the
IRS to exchange return information with
a foreign government only to the extent
provided in, and subject to the terms
and conditions of an information
exchange agreement. Thus, the IRS can
share the information reported under
these regulations only with foreign
governments with which the United
States has an information exchange
agreement. Absent such an agreement,
the IRS is statutorily barred from
sharing return information with another
country, and these regulations cannot
and do not change that rule.

Second, consistent with established
international standards, all of the
information exchange agreements to
which the United States is a party
require that the information exchanged

under the agreement be treated and
protected as secret by the foreign
government. In addition, information
exchange agreements generally prohibit
foreign governments from using any
information exchanged under such an
agreement for any purpose other than
the purpose of administering, collecting,
and enforcing the taxes covered by the
agreement. Accordingly, under these
agreements, neither country is permitted
to release the information shared under
the agreement or use it for any other law
enforcement purposes.

Third, consistent with the
international standard for information
exchange and United States law, the
United States will not enter into an
information exchange agreement unless
the Treasury Department and the IRS
are satisfied that the foreign government
has strict confidentiality protections.
Specifically, prior to entering into an
information exchange agreement with
another jurisdiction, the Treasury
Department and the IRS closely review
the foreign jurisdiction’s legal
framework for maintaining the
confidentiality of taxpayer information.
In order to conclude an information
exchange agreement with another
country, the Treasury Department and
the IRS must be satisfied that the foreign
jurisdiction has the necessary legal
safeguards in place to protect exchanged
information and that adequate penalties
apply to any breach of that
confidentiality.

Finally, even if an information
exchange agreement is in effect, the IRS
will not exchange information on
deposit interest or otherwise with a
country if the IRS determines that the
country is not complying with its
obligations under the agreement to
protect the confidentiality of
information and to use the information
solely for collecting and enforcing taxes
covered by the agreement. The IRS also
will not exchange any return
information with a country that does not
impose tax on the income being
reported because the information could
not be used for the enforcement of tax
laws within that country.

In addition, the IRS has options
regarding the appropriate form of
exchange. For example, the IRS might
exchange information with another
jurisdiction only upon specific request.
In the case of specific exchange
requests, the IRS evaluates the
requesting country’s current practices
with respect to information
confidentiality. The IRS also requires
the requesting country to explain the
intended permitted use of the
information and justify the relevance of
that information to the permitted use.
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Alternatively, in appropriate
circumstances, the IRS might exchange
certain information on an automatic
basis. The IRS currently exchanges
deposit interest information on an
automatic basis with only one
jurisdiction (Canada). The IRS will not
enter into a new automatic exchange
relationship with a jurisdiction unless it
has reviewed the country’s policies and
practices and has determined that such
an exchange relationship is appropriate.
Further, the IRS generally will not enter
into an automatic exchange relationship
with respect to the information
collected under these regulations unless
the other jurisdiction is willing and able
to reciprocate effectively.

The Treasury Department and the IRS
believe that the legal and administrative
safeguards described in the preceding
paragraphs regarding the use of
information collected under these
regulations should adequately address
the concerns identified by the
comments and, therefore, these
regulations should not significantly
impact the investment and savings
decisions of the vast majority of
nonresidents who are aware of and
understand these safeguards and
existing law and practice. Nevertheless,
to enhance awareness and further
address concerns, these final regulations
revise the 2011 proposed regulations to
require reporting only in the case of
interest paid to a nonresident alien
individual resident in a country with
which the United States has in effect an
information exchange agreement
pursuant to which the United States
agrees to provide, as well as receive,
information and under which the
competent authority is the Secretary of
the Treasury or his delegate.

For this purpose, the Treasury
Department and the IRS will publish a
Revenue Procedure contemporaneously
with these final regulations specifically
identifying the countries with which the
United States has in force such an
information exchange agreement. The
Revenue Procedure will be updated as
appropriate. With respect to any
calendar year, payors will only be
required to report interest on deposits
maintained at an office within the
United States and paid to a nonresident
alien individual who is a resident of a
country identified in the Revenue
Procedure as of December 31 of the
prior calendar year as being a country
with which the United States has in
effect such an information exchange
agreement. To address any potential
burden associated with reporting on this
basis, the final regulations provide that
for any year for which the information
return under § 1.6049—-4(b)(5) is

required, a payor may elect to report
interest payments to all nonresident
alien individuals.

As previously discussed, the
identification of a country as having an
information exchange agreement with
the United States does not necessarily
mean that the information collected
under these regulations will be reported
to such foreign jurisdiction. As an
additional measure to further increase
awareness among concerned
nonresidents regarding the IRS’ use of
information collected under these
regulations, the Revenue Procedure also
will include a second list identifying the
countries with which the Treasury
Department and the IRS have
determined that it is appropriate to have
an automatic exchange relationship
with respect to the information
collected under these regulations. This
determination will be made only after
further assessment of a country’s
confidentiality laws and practices and
the extent to which the country is
willing and able to reciprocate.

In addition, in response to comments,
and given the information exchange
practices described in the preceding
paragraphs and the information that will
be available in the Revenue Procedure,
these final regulations eliminate the
requirement in the 2011 proposed
regulations for financial institutions to
include in the information statement
provided to nonresident alien
individuals a statement informing the
individual that the information may be
furnished to the government of the
country where the recipient resides. In
addition, these final regulations clarify
that a payor or middleman may rely on
the permanent residence address
provided on a valid Form W—8BEN,
“Beneficial Owners Certificate of
Foreign Status for U.S. Tax
Withholding”, for purposes of
determining the country of residence of
a nonresident alien to whom reportable
interest is paid unless the payor or
middleman knows or has reason to
know that such documentation of the
country of residence is unreliable or
incorrect. The final regulations also
modify § 31.3406(g)-1 of the proposed
regulations to clarify that, consistent
with the backup withholding rules
generally, a payment of interest
described in § 1.6049-8(a) is not subject
to withholding under section 3406 if the
payor may treat the payee as a foreign
person, without regard to whether the
payor reported such interest (although a
payor may be subject to penalties if it
fails to report as required). As under the
prior regulations requiring the reporting
of interest paid to Canadian non-
resident alien individuals, the final

regulations define interest subject to
reporting to mean interest paid on
deposits as defined under section
871(i)(2)(A) (including deposits with
persons carrying on a banking business,
deposits with certain savings
institutions, and certain amounts held
by insurance companies under
agreements to pay interest thereon).

Comments Regarding Authority and
Congressional Intent

Some comments expressed the view
that the Treasury Department and the
IRS lack the authority to require the
reporting required under the 2011
proposed regulations, or that the 2011
proposed regulations are contrary to
Congressional intent. The relevant
statutory provisions expressly
contemplate that the Treasury
Department and the IRS have authority
to require reporting on deposit interest
paid to nonresidents. Section 6049(a)
provides generally for reporting with
respect to interest payments. Section
6049(b)(2)(B) and (5) provides that,
except to the extent otherwise provided
in regulations, reportable interest does
not include interest paid to nonresident
alien individuals on deposits described
in section 871(i)(2)(A). Section
6049(b)(2)(B) and (5) thus provides
express authority for the Treasury
Department and the IRS to issue
regulations requiring reporting of such
interest.

Special Analyses

It has been determined that these
regulations are not a significant
regulatory action as defined in
Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations.

When an agency promulgates a final
rule, the Regulatory Flexibility Act, 5
U.S.C. chapter 6 (RFA), requires the
agency to prepare a final regulatory
flexibility analysis describing the
impact of the final rule on small
entities. 5 U.S.C. 604. Section 605 of the
RFA allows an agency to certify a rule,
in lieu of preparing a regulatory
flexibility analysis, if the final rule is
not expected to have a significant
economic impact on a substantial
number of small entities.

These regulations impose a collection
of information, and thus, the Regulatory
Flexibility Act (5 U.S.C. chapter 6)
applies. It is hereby certified that the
collection of information contained in
these regulations will not have a
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significant economic impact on a
substantial number of small entities.

The preamble to the 2011 proposed
regulations sets forth an analysis of the
number of small entities that may be
required to report under these
regulations. Although this rule may
affect a substantial number of small
entities, the IRS has determined that the
impact on entities affected by these final
regulations will not be significant.

Some comments expressed concern
that the regulations would impose a
new administrative burden on U.S.
financial institutions. In addition, some
comments objected that collecting and
reporting this information imposes
burdens on certain types of financial
institutions, including community
banks and banks in certain states that
have a larger percentage of customers
who are nonresident alien individuals.

The Treasury Department and the IRS
disagree. Under existing law, all U.S.
financial institutions have
responsibilities to withhold on and
report with respect to depositors who
are U.S. citizens, U.S. resident
individuals, and Canadian resident
individuals, and have developed the
systems to perform such withholding
and reporting.

All nonresident alien individual
account holders who maintain accounts
in the United States are already required
to complete a Form W—8BEN, declaring
their non-U.S. status and the country in
which they reside. U.S. financial
institutions can use their existing W—8
information to produce Form 1042-S
disclosures for the relevant nonresident
alien individual account holders. Nearly
all U.S. banks and other financial
institutions have automated systems to
produce Form 1099-INT, “‘Interest
Income”, for U.S. accountholders and
Form 1042-S, “Foreign Person’s U.S.
Source Income Subject to Withholding”,
for Canadian accountholders. As a
result, the information collection
requirements in these regulations build
on reporting and information collection
systems familiar to and currently used
by U.S. financial institutions, including
small business entities. The amount of
time required to complete the Form
1042 and Form 1042-S is minimal, and
the statement that is required to be
collected is brief. Accordingly, it should
not be a significant burden to adapt
those systems to report with respect to
depositors who are resident in other
countries with which the United States
has an information exchange agreement.
Therefore, a regulatory flexibility
analysis is not required.

Pursuant to section 7805(f) of the
Code, the notice of proposed rulemaking
preceding these final regulations was

submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small businesses. The Chief
Counsel for Advocacy of the Small
Business Administration did not
comment on the notice of proposed
rulemaking.

Drafting Information

The principal author of the
regulations is Kathryn Holman, Office of
Associate Chief Counsel (International).
However, other personnel from the
Treasury Department and the IRS
participated in their development.

List of Subjects

26 CRF Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 31

Employment taxes, Income taxes,
Penalties, Pensions, Railroad retirement,
Reporting and recordkeeping
requirements, Social Security,
Unemployment compensation.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 31
are amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. In § 1.6049—4, paragraph (b)(5)
is revised to read as follows:

§1.6049-4 Return of information as to
interest paid and original issue discount
includible in gross income after December
31, 1982.

* * * * *

(b) * % %

(5) Interest payments to certain
nonresident alien individuals—(i)
General rule. In the case of interest
aggregating $10 or more paid to a
nonresident alien individual (as defined
in section 7701(b)(1)(B)) that is
reportable under § 1.6049-8(a), the
payor shall make an information return
on Form 1042-S, “Foreign Person’s U.S.
Source Income Subject to Withholding,”
for the calendar year in which the
interest is paid. The payor or
middleman shall prepare and file Form
1042-S at the time and in the manner
prescribed by section 1461 and the
regulations under that section and by
the form and its accompanying
instructions. See §§1.1461-1(b) (rules
regarding the preparation of a Form
1042) and 1.6049-6(e)(4) (rules for

furnishing a copy of the Form 1042-S to
the recipient). To determine whether an
information return is required for
original issue discount, see §§ 1.6049—
5(f) and 1.6049-8(a).

(ii) Effective/applicability date.
Paragraph (b)(5)(i) of this section shall
be applicable for payments made on or
after January 1, 2013. (For interest paid
to a Canadian nonresident alien
individual on or before December 31,
2012, see paragraph (b)(5) of this section
as in effect and contained in 26 CFR
part 1 revised April 1, 2000.)

* * * * *

m Par. 3. Section 1.6049-5 is amended
as follows:
m 1. In paragraph (b)(12), the last
sentence is revised.
m 2. In paragraph (f), the last sentence is
revised.

The revisions read as follows:

§1.6049-5 Interest and original issue
discount subject to reporting after
December 31, 1982.

* * * * *

(b) * *x %

(12) * * * This paragraph (b)(12)
does not apply to interest paid on or
after January 1, 2013, to a nonresident
alien individual to the extent provided
in §1.6049-8.

* * * * *

(f) * * * Original issue discount on
an obligation (including an obligation
with a maturity of not more than six
months from the date of original issue)
held by a nonresident alien individual
or foreign corporation is interest
described in paragraph (b)(1)(vi)(A) or
(B) of this section and, therefore is not
interest subject to reporting under
section 6049 unless it is described in
§ 1.6049-8(a) (relating to deposit
interest paid on or after January 1, 2013,
to certain nonresident alien
individuals).

* * * * *

m Par. 4. Section 1.6049-6 is amended
as follows:
m 1. The paragraph heading and text of
paragraph (e)(4) is revised.
m 2. In paragraph (e)(5), the paragraph
heading and first sentence are revised
and a new sentence is added at the end
of the paragraph.

The additions and revisions read as
follows:

§1.6049-6 Statements to recipients of
interest payments and holders of
obligations for attributed original issue
discount.

* * * * *

(e) * x %

(4) Special rule for amounts described
in § 1.6049-8(a). In the case of amounts
described in § 1.6049-8(a) (relating to
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payments of deposit interest to certain
nonresident alien individuals) paid on
or after January 1, 2013, any person who
makes a Form 1042-S, “Foreign
Person’s U.S. Source Income Subject to
Withholding,” under section 6049(a)
and § 1.6049—4(b)(5) shall furnish a
statement to the recipient either in
person or by first class mail to the
recipient’s last known address. The
statement shall include a copy of the
Form 1042-S required to be prepared
pursuant to § 1.6049—4(b)(5) and a
statement to the effect that the
information on the form is being
furnished to the United States Internal
Revenue Service.

(5) Effective/applicability date.
Paragraph (e)(4) of this section applies
to payee statements reporting payments
of deposit interest to nonresident alien
individuals paid on or after January 1,
2013. * * * (For interest paid to a
Canadian nonresident alien individual
on or before December 31, 2012, see
paragraph (e)(4) of this section as in
effect and contained in 26 CFR part 1
revised April 1, 2000.)

m Par. 5.In § 1.6049-8, the section
heading and paragraph (a) are revised to
read as follows:

§1.6049-8 Interest and original issue
discount paid to certain nonresident aliens.
(a) Interest subject to reporting
requirement. For purposes of §§ 1.6049—
4, 1.6049-6, and this section, and except
as provided in paragraph (b) of this
section, the term interest means interest
described in section 871(i)(2)(A) that
relates to a deposit maintained at an
office within the United States, and that
is paid to a nonresident alien individual
who is a resident of a country that is
identified, in an applicable revenue
procedure (see § 601.601(d)(2) of this
chapter) as of December 31 prior to the
calendar year in which the interest is
paid, as a country with which the
United States has in effect an income
tax or other convention or bilateral
agreement relating to the exchange of
tax information within the meaning of
section 6103(k)(4), under which the
competent authority is the Secretary of
the Treasury or his delegate and the
United States agrees to provide, as well
as receive, information.
Notwithstanding the foregoing, for
purposes of §§ 1.6049—4, 1.6049-6, and
this section, for any year for which the
information return under § 1.6049—
4(b)(5) is required, a payor may elect to
treat interest as including all interest
described in section 871(i)(2)(A) that
relates to a deposit maintained at an
office within the United States and that

is paid to any nonresident alien
individual. A payor shall make this
election by reporting all such interest.
For purposes of the regulations under
section 6049 (§§ 1.6049—1 through
1.6049-8), a nonresident alien
individual is a person described in
section 7701(b)(1)(B). A payor or
middleman may rely upon the
permanent residence address provided
on a valid Form W—8BEN, “‘Beneficial
Owners Certificate of Foreign Status for
U.S. Tax Withholding”, to determine
the country in which a nonresident
alien individual is resident unless such
payor or middleman knows or has
reason to know that such
documentation of the country of
residence is unreliable or incorrect.
Amounts described in this paragraph (a)
are not subject to backup withholding
under section 3406 if the payor may
treat the payee as a foreign beneficial
owner or foreign payee under the rules
of § 1.6049-5(b)(12). See § 31.3406(g)—
1(d) of this chapter. However, if the
payor or middleman does not have
either a valid Form W—8BEN or valid
Form W-9, “Request for Taxpayer
Identification Number and
Certification”, the payor or middleman
must report the payment as made to a
U.S. non-exempt recipient if it must so
treat the payee under the presumption
rules of § 1.6049-5(d)(2) and §1.1441—
1(b)(3)(iii), and the payor must also
backup withhold under section 3406.
(For interest paid to a Canadian
nonresident alien individual on or
before December 31, 2012, see
paragraph (a) of this section as in effect
and contained in 26 CFR part 1 revised
April 1, 2000).

* * * * *

PART 31—EMPLOYMENT TAXES AND
COLLECTION OF INCOME TAX AT THE
SOURCE

m Par. 6. The authority citation for part
31 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 7. In § 31.3406(g)-1, paragraph
(d) is revised to read as follows:

§31.3406(g)-1 Exception for payments to
certain payees and certain other payments.
* * * * *

(d) Reportable payments made to
nonresident alien individuals. A
payment of interest to a nonresident
alien individual that is described in
§ 1.6049—(8)(a) of this chapter is not
subject to withholding under section
3406 if the payor may treat the payee as
a foreign beneficial owner or foreign
payee under the rules of § 1.6049—

5(b)(12). (For interest paid to a Canadian
nonresident alien individual on or
before December 31, 2012, see
paragraph (d) of this section as in effect
and contained in 26 CFR part 1 revised
April 1, 2000.)

* * * * *

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: April 12, 2012.
Emily S. McMahon,

(Acting) Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. 2012-9520 Filed 4—-17-12; 4:15 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2012-0257]

Safety Zones; Recurring Events in
Captain of the Port New York Zone
AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
various safety zones in the Captain of
the Port New York Zone on specified
dates and times. This action is necessary
to ensure the safety of vessels and
spectators from hazards associated with
fireworks displays. During the
enforcement period, no person or vessel
may enter the safety zone without
permission of the Captain of the Port
(COTP).

DATES: The regulations for the safety
zones described in 33 CFR 165.160 will
be enforced on the dates and times
listed in the table below.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Ensign Kimberly Farnsworth,
Coast Guard; telephone 718-354-4163,
email Kimberly.A.Farnsworth@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zones
listed in 33 CFR 165.160 on the
specified dates and times as indicated in
Table 1 below. If the event is delayed by
inclement weather, the regulation will
be enforced on the rain date indicated
in Table 1 below. These regulations
were published in the Federal Register
on November 9, 2011 (76 FR 69614).
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TABLE 1

1. Intrepid Air and Sea Museum Fireworks .......

Pier 90 Hudson River Safety Zone
33 CFR 165.160(5.4)

2. Heritage of Pride Fireworks
Pier 54 Hudson River Safety Zone
33 CFR 165.160(5.8)

3. Celebrate the Amboy’s Fireworks ................

Raritan Bay Safety Zone
33 CFR 165.160(2.5)

90, Manhattan, NY.

Manhattan, NY.

e Date: July 3, 2012.

e Date: May 23, 2012.

e Rain Date: May 24, 2012.

e Time: 09:30 p.m.—10:42 p.m.

e Launch site: A barge located in approximate position 40°44’31” N,
074°01°00” W (NAD 1983), approximately 380 yards west of Pier 54,

e Date: June 24, 2012.

e Time: 10:00 p.m.—11:20 p.m.

e Launch site: A barge located in approximate position 40°30°04” N
074°15’35” W (NAD 1983), about 240 yards east of Raritan River
Cutoff Channel Buoy 2 (LLNR 36595).

e Launch site: A barge located in approximate position 40°46’11.8” N,
074°00°14.8” W (NAD 1983), approximately 375 yards west of Pier

e Time: 8:45 p.m.—10:05 p.m.

Under the provisions of 33 CFR
165.160, a vessel may not enter the
regulated area unless given express
permission from the COTP or the
designated representative. Spectator
vessels may transit outside the regulated
area but may not anchor, block, loiter in,
or impede the transit of other vessels.
The Coast Guard may be assisted by
other Federal, State, or local law
enforcement agencies in enforcing this
regulation.

This notice is issued under authority
of 33 CFR 165.160(a) and 5 U.S.C.
552(a). In addition to this notice in the
Federal Register, the Coast Guard will
provide mariners with advanced
notification of enforcement periods via
the Local Notice to Mariners and marine
information broadcasts. If the COTP
determines that the regulated area need
not be enforced for the full duration
stated in this notice, a Broadcast Notice
to Mariners may be used to grant general
permission to enter the regulated area.

Dated: April 4, 2012.
L.L. Fagan,

Rear Admiral, U.S. Coast Guard, Captain of
the Port New York.

[FR Doc. 2012-9363 Filed 4—18-12; 8:45 am]
BILLING CODE 9110-04-P

POSTAL SERVICE
39 CFR Part 501

Revisions to the Requirements for
Authority To Manufacture and
Distribute Postage Evidencing
Systems

AGENCY: Postal Service ™,
ACTION: Final rule.

SUMMARY: This rule establishes the
responsibility of the providers of
Postage Evidencing Systems (PES) to
notify the U.S. Postal Service® of any
cyber attacks to their systems.

DATES: This rule is effective May 21,
2012.

ADDRESSES: Mail or deliver written
comments to the Manager, Payment
Technology, U.S. Postal Service, 475
L’Enfant Plaza SW., Room 3436,
Washington, DC 20260-0911. Copies of
all written comments will be available
for inspection and photocopying
between 9 a.m. and 4 p.m., Monday
through Friday, at the Payment
Technology office.

FOR FURTHER INFORMATION CONTACT:
Marlo Kay Ivey, Business Programs
Specialist, Payment Technology, U.S.
Postal Service, at 202—-268-7613.
SUPPLEMENTARY INFORMATION: Providers
currently must disclose all findings or
results of any testing concerning the
security or revenue protection features,
capabilities, or failings of any PES, as
well as all potential security weaknesses
or methods of tampering with the PES.
This rule applies the same standard to
cyber attacks against the provider’s
systems.

List of Subjects in 39 CFR Part 501

Postal Service.

Accordingly, for the reasons stated, 39
CFR Part 501 is amended as follows:

PART 501—AUTHORIZATION TO
MANUFACTURE AND DISTRIBUTE
POSTAGE EVIDENCING SYSTEMS

m 1. The authority citation for 39 CFR

Part 501 continues to read as follows:
Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,

401, 403, 404, 410, 2601, 2605, Inspector

General Act of 1978, as amended (Pub. L. 95—
452, as amended); 5 U.S.C. App. 3.

m 2. Section 501.11 is amended by
adding paragraph (b)(3) as follows:

§501.11 Reporting Postage Evidencing
System security weaknesses.
* * * * *

(b)* E

(3) Cyber attacks that include, but are
not limited to, gaining unauthorized
access to digital systems for purposes of
misappropriating assets or sensitive
information, corrupting data, or causing
operational disruption. Cyber attacks
may also be carried out in a manner that
does not require gaining unauthorized
access, such as by causing denial-of-
service attacks on Web sites. Cyber
attacks may be carried out by third
parties or insiders using techniques that
range from highly sophisticated efforts
to electronically circumvent network
security or overwhelm Web sites to
more traditional intelligence gathering
and social engineering aimed at
obtaining information necessary to gain
access. Cyber security risk disclosures
reported must adequately describe the
nature of the material risks and specity
how each risk affects the Postage

Evidencing System.
* * * * *

Stanley F. Mires,

Attorney, Legal Policy & Legislative Advice.
[FR Doc. 2012-9396 Filed 4-18-12; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52, 60 and 61
[FRL 9660-3]

Change of Address for Region 4, State
and Local Agencies; Technical
Correction

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; technical
amendment.

SUMMARY: EPA is amending its
regulations to reflect a change in
address for EPA’s Region 4 office as well
as the state agencies for Georgia,
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Mississippi, North Carolina and local
agencies for Forsyth County,
Mecklenburg County Land Use &
Environmental Services Agency and
Western North Carolina Regional Air
Quality Agency. The jurisdiction of EPA
Region 4 includes the States of
Alabama, Florida, Georgia, Kentucky,
Mississippi, North Carolina, South
Carolina and Tennessee. Certain EPA air
pollution control regulations requiring
submittal of notifications, reports and
other documents to the EPA Regional
office must also be submitted to the
appropriate authorized state or local
agency. This technical amendment
updates and corrects the addresses for
submitting such information to the
EPA’s Region 4 office as well as the state
and local agency offices.

DATES: This final rule is effective April
19, 2012.

FOR FURTHER INFORMATION CONTACT: Lisa
McKinley, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, Region 4, U.S. Environmental
Protection Agency, 61 Forsyth Street
SW., Atlanta, Georgia 30303—-8960—
8960. The telephone number is (404)
562—9403. Ms. McKinley can also be
reached via electronic mail at
mckinley.lisa@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

EPA is amending its regulations in 40
CFR parts 52, 60 and 61 to reflect a
change in the address for EPA’s Region
4 office as well as the state agencies for
Georgia, Mississippi, North Carolina
and local agencies for Forsyth County,
Mecklenburg County Land Use &
Environmental Services Agency, and
Western North Carolina Regional Air
Quality Agency. This technical
amendment merely updates and corrects
the address for EPA’s Region 4 office as
well as the state and local agencies. This
action is editorial in nature and is
intended to provide accuracy and clarity
to the Agency’s regulations.
Consequently, EPA has determined that
today’s rule falls under the “good
cause” exemption in section
553(b)(3)(B) of the Administrative
Procedures Act (APA) which, upon
finding “‘good cause,” authorizes
agencies to dispense with public
participation and section 553(d)(3)
which allows an agency to make a rule
effective immediately (thereby avoiding
the 30-day delayed effective date
otherwise provided for in the APA).
Under section 553 of the APA, an
agency may find good cause where
procedures are ‘“‘impractical,
unnecessary, or contrary to the public

interest. “Public comment is
“unnecessary’”’ and ‘“‘contrary to the
public interest” since the address for
EPA’s Region 4 office as well as the state
and local agencies has changed and
immediate notice in the CFR benefits
the public by updating citations.

II. Statutory and Executive Order
Reviews

This final rule implements technical
amendments to 40 CFR parts 52, 60 and
61 to reflect a change in the address for
EPA’s Region 4 office as well as the state
and local agencies. It does not otherwise
impose or amend any requirements.
Consequently, under Executive Order
12866 (58 FR 51735, October 4, 1993),
this action is not a “‘significant
regulatory action” and therefore is not
subject to review by the Office of
Management and Budget. The rule
would not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). Because this
action is merely editorial in nature, the
Administrator certifies that it would not
have a significant economic impact on
a substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The rule does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This action does not
have Federalism implications because it
would not have substantial direct effects
on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132 (64
FR 43255, August 10, 1999).
Additionally, it does not have tribal
implications because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
federal government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This rule
also is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 ‘“‘Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
nor is it subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). It does not involve any
technical standards that require the
Agency'’s consideration of voluntary

consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995,
Public Law 104—-113, section 12(d) (15
U.S.C. 272 note). Finally, it does not
provide EPA with the discretionary
authority to address, as appropriate,
disproportionate human health or
environmental effects, using practicable
and legally permissible methods under
Executive Order 12898 (59 FR 7629,
February 16, 1994).

III. Congressional Review Act

The Congressional Review Act (CRA),
5 U.S.C. 801 et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 of the
CRA allows the issuing agency to make
a rule effective sooner than otherwise
provided by the CRA, if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary, or contrary to the public
interest. This determination must be
supported by a brief statement (5 U.S.C.
808(2)). As stated earlier, EPA has made
such a good cause finding, including the
reasons therefore, and established an
effective date of April 19, 2012. EPA
will submit a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

40 CFR Part 60

Environmental protection,
Administrative practice and procedure,
Air pollution control, Aluminum,
Ammonium sulfate plants, Batteries,
Beverages, Carbon monoxide, Cement
industry, Chemicals, Coal, Copper, Dry
cleaners, Electric power plants,
Fertilizers, Fluoride, Gasoline, Glass
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and glass products, Grains, Graphic arts
industry, Heaters, Household
appliances, Insulation,
Intergovernmental relations, Iron,
Labeling, Lead, Lime, Metallic and
nonmetallic mineral processing plants,
Metals, Motor vehicles, Natural gas,
Nitric acid plants, Nitrogen dioxide,
Paper and paper products industry,
Particulate matter, Paving and roofing
materials, Petroleum, Phosphate,
Plastics materials and synthetics,
Polymers, Reporting and recordkeeping
requirements, Sewage disposal, Steel,
Sulfur oxides, Sulfuric acid plants,
Tires, Urethane, Vinyl, Volatile organic
compounds, Waste treatment and
disposal, Zinc.

40 CFR Part 61

Environmental protection, Air
pollution control, Arsenic, Asbestos,
Benzene, Beryllium, Hazardous
substances, Mercury, Radionuclides,
Radon, Reporting and recordkeeping
requirements, Uranium, Vinyl chloride.

Dated: March 26, 2012.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR parts 52, 60 and 61 are
amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401.
Subpart L—Georgia

m 2. Section 52.581 is revised to read as
follows:

§52.581 Significant deterioration of air
quality.

(a) All applications and other
information required pursuant to §52.21
of this part from sources located in the
State of Georgia shall be submitted to
the State agency, Georgia Department of
Natural Resources, Environmental
Protection Division, Air Protection
Branch, 4244 International Parkway,
Suite 120, Atlanta, Georgia 30354 rather
than to EPA’s Region 4 office.

(b) [Reserved]

Subpart Z—Mississippi

m 3. Section 52.1280 is revised to read
as follows:

§52.1280 Significant deterioration of air
quality.

(a) All applications and other
information required pursuant to §52.21
of this part from sources located or to

be located in the State of Mississippi
shall be submitted to the State agency,
Hand Deliver or Courier: Mississippi
Department of Environmental Quality,
Office of Pollution Control, Air
Division, 515 East Amite Street, Jackson,
Mississippi 39201; Mailing Address:
Mississippi Department of
Environmental Quality, Office of
Pollution Control, Air Division, P.O.
Box 2261, Jackson, Mississippi 39225,
rather than to EPA’s Region 4 office.
(b) [Reserved]

Subpart lI—North Carolina

m 4. Section 52.1778 is amended by
revising paragraph (c) to read as follows:

§52.1778 Significant deterioration of air
quality.
* * * * *

(c) All applications and other
information required pursuant to §52.21
of this part from sources located or to
be located in the State of North Carolina
shall be submitted to the State agency,
North Carolina Department of
Environment and Natural Resources,
Division of Air Quality, 1641 Mail
Service Center, Raleigh, North Carolina
27699-1641 or local agencies, Forsyth
County Environmental Affairs, 201
North Chestnut Street, Winston-Salem,
North Carolina 27101 or Forsyth County
Air Quality Section, 537 North Spruce
Street, Winston-Salem, North Carolina
27101; Mecklenburg County Land Use &
Environmental Services Agency, Air
Quality, 700 N. Tryon St., Suite 205,
Charlotte, North Carolina 28202-2236;
Western North Carolina Regional Air
Quality Agency, 49 Mount Carmel Road,
Asheville, North Carolina 28806, rather
than to EPA’s Region 4 office.

PART 60—STANDARDS OF
PERFORMANCE FOR NEW
STATIONARY SOURCES

m 5. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7401.
Subpart A—General Provisions

m 6. Section 60.4 is amended by:

m a. Revising the Region IV listing in
paragraph (a).

m b. Revising paragraphs (b)(L), (b)(Z),
and (b)(II).

The revisions read as follows:

§60.4 Address.

(a] * * %

Region 4 (Alabama, Florida, Georgia,
Kentucky, Mississippi, North Carolina,
South Carolina, Tennessee), Director,
Air, Pesticides and Toxics Management
Division, U.S. Environmental Protection

Agency, 61 Forsyth St. SW., Suite 9T43,
Atlanta, Georgia 30303—-8960.
* * * * *

(b) EE

(L) State of Georgia: Georgia
Department of Natural Resources,
Environmental Protection Division, Air
Protection Branch, 4244 International
Parkway, Suite 120, Atlanta, Georgia
30354.

* * * * *

(Z) State of Mississippi: Hand Deliver
or Courier: Mississippi Department of
Environmental Quality, Office of
Pollution Control, Air Division, 515 East
Amite Street, Jackson, Mississippi
39201, Mailing Address: Mississippi
Department of Environmental Quality,
Office of Pollution Control, Air
Division, P.O. Box 2261, Jackson,
Mississippi 39225.

*

* * * *

(IT) State of North Carolina: North
Carolina Department of Environment
and Natural Resources, Division of Air
Quality, 1641 Mail Service Center,
Raleigh, North Carolina 276991641 or
local agencies, Forsyth County
Environmental Affairs, 201 North
Chestnut Street, Winston-Salem, North
Carolina 27101 or Forsyth County Air
Quality Section, 537 North Spruce
Street, Winston-Salem, North Carolina
27101; Mecklenburg County Land Use &
Environmental Services Agency, Air
Quality, 700 N. Tryon St., Suite 205,
Charlotte, North Carolina 28202-2236;
Western North Carolina Regional Air
Quality Agency, 49 Mount Carmel Road,
Asheville, North Carolina 28806.

* * * * *

PART 61—NATIONAL EMISSION
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS

m 7. The authority citation for part 61
continues to read as follows:

Authority: 42 U.S.C. 7401.
Subpart A—General Provisions

m 8. Section 61.04 is amended by:
m a. Revising the Region IV listing in
paragraph (a).
m b. Revising paragraphs (b)(L), (b)(Z),
and (b)(ID).

The revisions read as follows:

§61.04 Address.

(a) * * *

Region 4 (Alabama, Florida, Georgia,
Kentucky, Mississippi, North Carolina,
South Carolina, Tennessee), Director,
Air, Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, 61 Forsyth St. SW., Suite 9T43,
Atlanta, Georgia 30303—-8960.

* * * * *
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(b)* L

(L) State of Georgia: Georgia
Department of Natural Resources,
Environmental Protection Division, Air
Protection Branch, 4244 International
Parkway, Suite 120, Atlanta, Georgia
30354.

* * * * *

(Z) State of Mississippi: Hand Deliver
or Courier: Mississippi Department of
Environmental Quality, Office of
Pollution Control, Air Division, 515 East
Amite Street, Jackson, Mississippi
39201, Mailing Address: Mississippi
Department of Environmental Quality,
Office of Pollution Control, Air
Division, P.O. Box 2261, Jackson,
Mississippi 39225.

* * * * *

(II) State of North Carolina: North
Carolina Department of Environment
and Natural Resources, Division of Air
Quality, 1641 Mail Service Center,
Raleigh, North Carolina 27699-1641 or
local agencies, Forsyth County
Environmental Affairs, 201 North
Chestnut Street, Winston-Salem, North
Carolina 27101 or Forsyth County Air
Quality Section, 537 North Spruce
Street, Winston-Salem, North Carolina
27101; Mecklenburg County Land Use &
Environmental Services Agency, Air
Quality, 700 N. Tryon St., Suite 205,
Charlotte, North Carolina 28202-2236;
Western North Carolina Regional Air
Quality Agency, 49 Mount Carmel Road,
Asheville, North Carolina 28806.

* * * * *
[FR Doc. 2012-9234 Filed 4-18-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 60 and 63

[EPA-HQ-OAR-2009-0234; EPA-HQ-OAR-
2011-0044; FRL-9654-8]

RIN 2060-AP52 and 2060—-AR31

National Emission Standards for
Hazardous Air Pollutants From Coal-
and Oil-Fired Electric Utility Steam
Generating Units and Standards of
Performance for Fossil-Fuel-Fired
Electric Utility, Industrial-Commercial-
Institutional, and Small Industrial-
Commercial-Institutional Steam
Generating Units; Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; correction.

SUMMARY: This document corrects
certain preamble and regulatory text.
This action corrects typographical
errors, such as cross-reference errors
and certain preamble text that is not
consistent with the final regulatory text,
which published in the Federal Register
on Thursday, February 16, 2012 (77 FR
9304).

DATES: Effective date: April 19, 2012.
FOR FURTHER INFORMATION CONTACT: For
the NESHAP action: Mr. William
Maxwell, Energy Strategies Group,
Sector Policies and Programs Division,
(D243-01), Office of Air Quality
Planning and Standards, U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711; Telephone number: (919) 541—
5430; Fax number (919) 541-5450;
email address: maxwell.bill@epa.gov.
For the new source performance
standard (NSPS) action: Mr. Christian
Fellner, Energy Strategies Group, Sector
Policies and Programs Division, (D243—
01), Office of Air Quality Planning and
Standards, U.S. Environmental

Protection Agency, Research Triangle
Park, North Carolina 27711; Telephone
number: (919) 541-4003; Fax number
(919) 541-5450; email address:
fellner.christian@epa.gov.

SUPPLEMENTARY INFORMATION: This
document corrects certain preamble and
regulatory text. It is proper to issue this
final rule correction without notice and
comment. Section 553 of the
Administrative Procedure Act (APA), 5
U.S.C. 553(b)(B), provides that, when an
agency for good cause finds that notice
and public procedure are impracticable,
unnecessary, or contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment. We
have determined that there is good
cause for making this action final
without prior proposal and opportunity
for comment because the changes to the
rule are minor technical corrections, are
noncontroversial, and do not
substantively change the agency actions
taken in the final rule. Notice and
comment is unnecessary, because these
changes do not affect the rights or
obligations of outside parties, and do
not alter the substantive requirements of
the code of federal regulations (CFR),
except to the extent that one regulatory
provision included an inadvertent
typographical error that EPA must
amend to align with the plain text of the
Clean Air Act (CAA). We find that this
constitutes good cause under 5 U.S.C.
553(b)(B).The corrections can be
categorized generally as follows:
Correction of typographical errors (e.g.,
cross-reference errors) and correction of
certain preamble text that does not
conform to the final regulatory text.
Below, we identify each technical
correction to the preamble and
regulatory text.

1. Table 5 on page 9368 is corrected
to read as follows:

TABLE 5—ALTERNATE EMISSION LIMITATIONS FOR EXISTING COAL- AND OIL-FIRED EGUS

Subcategory/pollutant Coal-fired EGUs

IGCC Liquid oil, continental

Liquid oil, non-continental

Solid oil-derived

2.0E—1 Ib/MMBtu
(1.5E0 Ib/MWh).

Total non-mercury 5.0E-5 Ib/MMBtu

metals. (5.0E—1 Ib/GWHh).
Antimony, Sb .............. 8.0E—1 Ib/TBtu
(8.0E-3 Ib/GWHh).
Arsenic, AS .....ccceeue. 1.1EO0 Ib/TBtu (2.0E—
2 Ib/GWh).
Beryllium, Be .............. 2.0E-1 Ib/TBtu
(2.0E-3 Ib/GWHh).
Cadmium, Cd ............. 3.0E-1 Ib/TBtu

(3.0E-3 Ib/GWh).
2.8E0 Ib/TBtu (3.0E—
2 Ib/GWh).
8.0E—1 Ib/TBtu
(8.0E-3 Ib/GWh).

Chromium, Cr .............

Cobalt, Co

6.0E-5 Ib/MMBtu
(5.0E-1 Ib/GWh).
1.4E0 Ib/TBtu (2.0E—

8.0E-4 Ib/MMBtu
(8.0E-3 Ib/MWh) =,
1.3E+1 Ib/TBtu

2 Ib/GWh). (2.0E-1 Ib/GWh).

1.5E0 Ib/TBtu (2.0E— | 2.8E0 Ib/TBtu (3.0E—
2 Ib/GWh). 2 Ib/GWh).

1.0E-1 Ib/TBtu 2.0E—1 Ib/TBtu
(1.0E=3 Ib/GWh). (2.0E-3 Ib/GWh).

1.5E—1 Ib/TBtu 3.0E—1 Ib/TBtu

(2.0E-3 Ib/GWh).
2.9E0 Ib/TBtu (3.0E—

2.0E-3 Ib/GWh).
5.5E0 Ib/TBtu (6.0E—

2 Ib/GWh). 2 Ib/GWh).
1.2E0 Ib/TBtu (2.0E— | 2.1E+1 Ib/TBtu
2 Ib/GWh). (3.0E-1 Ib/GWh).

6.0E-4 Ib/MMBtu(7.0E-3

1.1E+2 Ib/TBtu (1.4E0 Ib/

3.0E—1 Ib/MMBtu
(2.0E0 Ib/MWHh).
4.0E-5 Ib/MMBtu

Ib/MWh)a. (6.0E-1 Ib/GWh).
2.2E0 Ib/TBtu (2.0E=2 Ib/ | 8.0E—1 Ib/TBtu
GWh). (7.0E=3 Ib/GWh).
4.3E0 Ib/TBtu (8.0E—2 Ib/ | 3.0E—1 Ib/TBtu
GWh). (5.0E-3 Ib/GWh).
6.0E—1 Ib/TBtu (3.0E-3 | 6.0E—2 Ib/TBtu
Ib/GWh). (5.0E-4 Ib/GWh).
3.0E—1 Ib/TBtu (3.0E-3 | 3.0E—1 Ib/TBtu
Ib/GWh). (4.0E-3 Ib/GWh).
3.1E+1 Ib/TBtu (3.0E-1 | 8.0E—1 Ib/TBtu

Ib/GWh). (2.0E-2 Ib/GWh).
1.1E0 Ib/TBtu (2.0E—

2 Ib/GWh).

GWh).
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TABLE 5—ALTERNATE EMISSION LIMITATIONS FOR EXISTING COAL- AND OIL-FIRED EGUS—Continued

Subcategory/pollutant

Coal-fired EGUs

IGCC

Liquid oil, continental

Liquid oil, non-continental

Solid oil-derived

Manganese, Mn
Mercury, Hg ...
Nickel, Ni

Selenium, Se

1.2E0 Ib/TBtu (2.0E—
2 Ib/GWh).

4.0E0 Ib/TBtu (5.0E—
2 Ib/GWh.

N7

3.5E0 Ib/TBtu (4.0E—
2 Ib/GWh).

5.0E0 Ib/TBtu (6.0E—
2 Ib/GWh).

1.9E+2 Ib/TBtu
(1.8E0 Ib/GWh).

2.5E0 Ib/TBtu (3.0E—
2 Ib/GWh).

(N7 N

6.5E0 Ib/TBtu (7.0E—
2 Ib/GWh).

2.2E+1 Ib/TBtu
(3.0E=1 Ib/GWh).

8.1E0 Ib/TBtu (8.0E—
2 Ib/GWh).

2.2E+1 Ib/TBtu
(3.0E-1 Ib/GWh).

2.0E—1 Ib/TBtu
(2.0E=3 Ib/GWh).

1.1E+2 Ib/TBtu
(1.1E0 Ib/GWh).

3.3E0 Ib/TBtu (4.0E—
2 Ib/GWh).

4.9E0 Ib/TBtu (8.0E—2 Ib/
GWh).

2.0E+1 Ib/TBtu (3.0E—1
Ib/GWh).

4.0E-2 Ib/TBtu (4.0E—4
Ib/GWh).

4.7E+2 Ib/TBtu (4.1E0 Ib/
GWh).

9.8E0 Ib/TBtu (2.0E—1 Ib/
GWh).

8.0E—1 Ib/TBtu
(2.0E-2 Ib/GWh).

2.3E0 Ib/TBtu (4.0E—
2 Ib/GWh).

NA.

9.0E0 Ib/TBtu (2.0E—
1 Ib/GWh).

1.2E0 Ib/TBtu (2.0E—
2 Ib/GWh).

NA = Not applicable.
a Includes Hg.

The output-format values for the
antimony and beryllium emission limits
for existing solid oil-derived fuel-fired
units were incorrect as published in the
preamble to the final rule (i.e., the
incorrect “8.0E-3 1b/GWh” instead of
the correct ““7.0E-3 Ib/GWh” for
antimony and the incorrect “6.0E—4 lb/
GWh” instead of the correct “‘5.0E—4 1b/
GWh” for beryllium). In addition, the
format of the input- and output-based
lead emissions limits for existing IGCC
EGUs was incorrect as published in the
preamble to the final rule (i.e., the
incorrect “1.9E+2 Ib/MMBtu or 1.8E0
Ib/MWh” instead of the correct “1.9E+2
Ib/TBtu or 1.8E0 1b/GWh”). In each
case, the correct values are indicated in
the spreadsheets found in docket entry
EPA-HQ-OAR-2009-0234-20132 and
the published values were transcription
errors. This same correction is made to
the regulatory text later in this
document.

2. On page 9401, column 1, first full
paragraph, the fourth sentence is
corrected to read as follows: “This
subcategory applies only to oil-fired
EGU s that act as peaking units, as they
generally address reliability issues.”

We are revising this sentence because
the original sentence in the preamble to
the final rule stated: ““This subcategory
applies only to oil-fired EGUs that
operate on oil alone and act as peaking
units, as they generally address
reliability issues.” (emphasis added).
The italicized language is not consistent
with the regulatory definition of “oil-
fired EGU” or the definition of “limited-
use liquid oil-fired subcategory”
because it incorrectly indicates that the
subcategory applies only to oil-fired
EGUs that operate on oil alone. See 40
CFR 63.10042.

3. The definition of ‘“Boiler operating
day” in § 60.41Da Definitions, the date
“February 29, 2005” is corrected to read
“March 1, 2005” because there was no
February 29 in 2005.

4. Section 60.49Da(a)(4)(i) is revised
to correct the typographical error related

to the incorrect cross reference to
section 60.51a(d) which does not exist.
The correct cross reference is to section
60.51Da(d).

5. Sections 63.9982(a)(1) and (a)(2) are
revised to include the “§” symbol
which was inadvertently left off of the
references to section 63.10042 (i.e.,
€“63.10042” vs. the correct “§ 63.10042"".

6. Section 63.9982(d) is revised to
correct the typographical error which
left out the word “in”’ from the phrase
“* * * change in process * * *”

7. Section 63.9985(a)(2) is revised to
remove the words “or modification.”
We erroneously included this language
in the final rule definition of a new
source for purposes of the NESHAP. The
language included in the final rule
comes from the CAA section 111
statutory definition for “new source,”
instead of the CAA section 112
definition of “new source.” CAA section
112 does not include “modified”
sources in the definition of new sources,
and, thus, the inclusion of such sources
in the definition was an inadvertent
drafting error.

8. Section 63.9991(c) is revised to
remove the term ‘“coal-fired” from the
phrase “coal-fired EGU.” This section
expressly references Tables 1 and 2 of
this subpart and those tables include
alterative sulfur dioxide (SO,) limits for
all EGUs meeting the requirements of
section 63.9991(c), not just coal-fired
EGUs. Thus, the provision as written in
the final rule was incorrectly limited to
coal-fired EGUs.

9. Section 63.10000(c)(1) is revised to
include integrated gasification
combined cycle (IGCC) EGUs among the
subcategories listed. Section 63.10000(c)
addresses initial performance testing.
IGCC EGUs are included in the
requirements of section 63.10000(c)(1)(i)
(which deals with initial performance
testing for purposes of determining low
emitting EGU (LEE) status) and, thus,
the omission of IGCC EGUs from the
introductory language in section
63.10000(c)(1) was an inadvertent error.

10. Section 63.10000(c)(1){)(B) is
revised to correct a typographical error
(“* * * solid oil-derived fuel-fired
* * *» rather than the incorrect “* * *
solid oil-fired fuel-fired * * *”).

11. Section 63.10000(c)(2)(iv) is
revised to correct a typographical error
and include “you” in the phrase “* * *
but you must * * *”

12. Section 63.10000(d)(5)(i) is
revised to correct the typographical
error of including the incorrect term
“CEMS” rather than the correct term
“CMS.” The text of sections
63.10000(d)(2)(i), (3), and (4) all refer to
the broader “CMS”’ (which includes
both continuous parameter monitoring
system (CPMS) and continuous
emission monitoring system (CEMS)).
Thus, use of the narrower CEMS in
section 63.10000(d)(5)(i) was an
inadvertent error. Further, the term
“CPMS” in the last sentence of the
section is corrected to read “PM CPMS”
consistent with section 63.10010(h),
which section is referenced in section
63.10000(d)(5)(i) and specifically
addresses PM CPMS.

13. Section 63.10000(d)(5)(iv) is
revised to use language consistent with
section 63.8(d) (changing “ongoing data
quality assurance procedures” to
“quality control program”), as section
63.8 is cited in this section. The title of
section 63.8(d) is “quality control
program’ and the phrase “ongoing data
quality assurance procedures” does not
appear in that provision.

14. Section 63.10000(f) is revised to
correct a typographical error by
replacing “distributions system’” with
the correct “distribution system.”

15. Section 63.10005(b)(2) is revised
to correct a typographical error by
changing “* * * valid data CMS data
* % % 10 “valid CMS data”.

16. Section 63.10005(d)(1) is revised
to correct a typographical error (the
correct “* * * Table 1 or 2 to this
* * *» rather than the incorrect “* * *
Table 1 or 2 of this * * *” in two
places).
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17. Section 63.10005(d)(4)(ii) is
revised to correct the typographical
error associated with the use of
“corresponding” rather than the correct
word “‘corresponds.”

18. Sections 63.10005(h)(3)(iii)(C)(1)
and (2) are revised to correct the
typographical errors associated with the
conversion factors from million British
thermal units per hour (MMBtu/hr) to
trillion Btu/hr (TBtu/hr) (i.e., the correct
10~ 6 rather than the incorrect 106) and
from megawatts (MW) to gigawatts (GW)
(i.e., the correct 103 rather than the
incorrect 103). The exponents as
published are technically incorrect and
the conversions would not work as
published.

19. Section 63.10006(a) is revised to
correct a typographical error.
Specifically, we inadvertently omitted
the word “‘fired”” from the phrase
“* % * golid oil-derived fuel- and
* * *” The phrase should read “* * *
solid oil-derived fuel-fired and * * *”

20. Section 63.10007(c) is revised to
correct the typographical error
associated with the incorrect cross
reference to the non-existent section
63.10011(b)(5). The correct cross
reference is to section 63.10011(b).

21. Section 63.10009(g) is revised to
correct the typographical error related to
the incorrect cross reference to sections
63.10009(f)(1) through (3). Section
63.10009(g) deals with determining
weighted average emission rates, but
section 63.10009(f) deals with
demonstrating eligibility for an
emissions averaging group and is, thus,
an incorrect cross reference. The correct
cross reference is to sections
63.10009(g)(1) through (2), which
sections provide specific direction on
the manner in which sources establish
weighted average emission rates.

22. Section 63.10009(j)(2)(1)(A) is
revised to correct the typographical
error related to the incorrect cross
reference to section 63.10009(h)(1),
which does not exist. The correct cross
reference is to section 63.10009(j)(1).

23. Sections 63.10010(a)(6)(iii) and
(iv) are revised to correct the
typographical errors related to the
incorrect cross references to sections
63.10010(a)(5)(iii)(B) and (a)(5)(iii)(C),
which do not exist. The correct cross
references are to sections
63.10010(a)(6)(ii) and (iii), respectively.

24. Sections 63.10010(g),
63.10011(c)(1), 63.10021(b), and
63.10022(a)(1) are revised to correct the
inadvertent omission of the alternate 90-
day averaging period. The provisions as
included in the final rule only referred
to the 30-day averaging periods that are
generally utilized for determining
compliance with the final standards;

however, as indicated in section
63.10009(a)(2), sources are also
authorized to use the alternate 90-day
averaging period for certain standards
when emissions averaging is employed
at a facility.

25. Section 63.10020(d) is revised to
correct a typographical error by
replacing “of” with “from” in the
phrase “* * * deviation from the
* k%

26. Section 63.10030(e)(7)(i) is revised
to correct the typographical error related
to the incorrect cross reference to
section 63.10006(i). Section 63.10006(i)
addresses the tune-up requirement, but
section 63.10030(e)(7)(i) concerns LEE
requirements, not tune-up requirements.
The correct cross reference is to section
63.10006(b), which addresses the
reduced performance (i.e., stack) testing
for LEE, which allows a source to test
every 3 years as discussed in section
63.10030(e)(7)(d).

27. Section 63.10031(c)(4) is revised
to correct an incorrect statement. The
final rule does not require annual
inspections; thus, the “annual’” has been
replaced with “every 36 (or 48) months”
to be consistent with other rule text.

28. The definitions of “Non-mercury
(Hg) HAP metals” and “Oil” in section
63.10042 are revised to correct the
typographical error that did not separate
the two definitions in the published
rule.

29. Table 2 to Subpart UUUUU of Part
63 is revised to correct the
typographical errors related to the lack
of a superscript for footnotes (“2”’)
denoting ‘“gross electric output” for
filterable particulate matter emissions
from ‘2. Coal-fired unit low rank virgin
coal,” “3. IGCGC,” ““4. Liquid oil-fired
unit—continental (excluding limited-
use liquid oil-fired subcategory units),”
“Liquid oil-fired unit—non-continental
(excluding limited-use liquid oil-fired
subcategory units),” and “6. Solid oil-
derived fuel-fired unit.”

In addition, the format of the input-
and output-based lead emissions limits
for ““3. IGCC unit” was incorrect as
published (i.e., the incorrect “1.9E+2 1b/
MMBtu or 1.8E0 Ib/MWh” instead of
the correct “1.9E+2 1b/TBtu or 1.8E0 1b/
GWh”). Further, the output-format
values for the antimony and beryllium
emission limits for “6. Solid oil-derived
fuel-fired unit” were incorrect as
published (i.e., the incorrect “8.0E-3 1b/
GWh” instead of the correct ““7.0E-3 1b/
GWh” for antimony and the incorrect
“6.0E—4 1b/GWh” instead of the correct
“5.0E—4 1b/GWh” for beryllium). In each
case, the correct values are indicated in
the spreadsheets found in docket entry
EPA-HQ-OAR-2009-0234-20132 and

the published values are transcription
€ITOTS.

30. For the reasons described in
Paragraph 24 above, Table 7 to Subpart
UUUUU of Part 63 is revised to address
the inadvertent omission of the alternate
90-day averaging period that is
available.

31. For the reasons described in
Paragraph 24 above, Paragraphs 6.2.1.4
and 6.2.2.3 to Appendix A to Subpart
UUUUU of Part 63 are revised to
address the inadvertent omission of the
alternate 90-day averaging period that is
available.

32. Paragraph 7.2.4 to Appendix A to
Subpart UUUUU of Part 63 is revised to
correct the typographical error related to
the incorrect cross reference to
paragraphs 7.1.10.1 through 7.1.10.7;
these paragraphs do not exist, however.
The correct cross reference is
paragraphs 7.1.9.1 through 7.1.9.7.

33. Paragraph 7.2.5.3.4 to Appendix A
to Subpart UUUUU of Part 63 is revised
to correct the typographical error related
to the incorrect cross reference to
paragraph 7.1.90.1; this paragraph does
not exist, however. The correct cross
reference is paragraph 7.1.9.1.

Statutory and Executive Order Reviews

Under Executive Order (EO) 12866,
Regulatory Planning and Review (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action’” and
is therefore not subject to review by the
Office of Management and Budget
(OMB). This action is not a “major rule”
as defined by 5 U.S.C. 804(2). The
technical corrections do not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Because EPA has made a “good
cause” finding that this action is not
subject to notice and comment
requirements under the APA or any
other statute, it is not subject to the
regulatory flexibility provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), or to sections 202 and 205 of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104—4). In addition,
this action does not significantly or
uniquely affect small governments or
impose a significant intergovernmental
mandate, as described in sections 203
and 204 of the UMRA.

The corrections do not have
substantial direct effects on the states, or
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in EO
13132, Federalism (64 FR 43255, August
10, 1999).
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This action also does not significantly
or uniquely affect the communities of
tribal governments, as specified by EO
13175, Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000). The
technical corrections also are not subject
to EO 13045, Protection of Children
from Environmental Health and Safety
Risks (62 FR 19885, April 23, 1997)
because this action is not economically
significant.

The corrections are not subject to EO
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) because this action is not a
significant regulatory action under EO
12866.

The corrections do not involve
changes to the technical standards
related to test methods or monitoring
methods; thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272) do not
apply.

The corrections also do not involve
special consideration of environmental
justice-related issues as required by EO
12898, Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA),
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
U.S. The EPA submitted a report
containing the final action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the U.S. This
action is not a “major rule” as defined
by 5 U.S.C. 804(2). The final rule will
be effective on April 16, 2012.

The EPA’s compliance with the above
statutes and EOs for the underlying rule
is discussed in the February 16, 2012,
Federal Register document containing
“National Emission Standards for
Hazardous Air Pollutants from Coal-
and Oil-fired Electric Utility Steam
Generating Units and Standards of
Performance for Fossil-Fuel-Fired
Electric Utility, Industrial-Commercial-
Institutional, and Small Industrial-
Commercial-Institutional Steam
Generating Units.”

List of Subjects

40 CFR Part 60

Environmental protection,
Administrative practice and procedure,
Air pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements.

40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Incorporation by reference,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Dated: March 27, 2012.
Lisa P. Jackson,
Administrator.

Accordingly, title 40, chapter I, of the
Code of the Federal Regulations is
amended by making the following
correcting amendments:

PART 60—[AMENDED]

m 1. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2.In §60.41Da, revise the definition
of “Boiler operating day”’ to read as
follows:

§60.41Da Definitions.
* * * * *

Boiler operating day for units
constructed, reconstructed, or modified
before March 1, 2005, means a 24-hour
period during which fossil fuel is
combusted in a steam-generating unit
for the entire 24 hours. For units
constructed, reconstructed, or modified
after February 28, 2005, boiler operating
day means a 24-hour period between 12
midnight and the following midnight
during which any fuel is combusted at
any time in the steam-generating unit. It
is not necessary for fuel to be combusted

the entire 24-hour period.
* * * * *

m 3. Revise § 60.49Da(a)(4)(i) to read as
follows:

§60.49Da Emission monitoring.

(a] EE

(4) * % %

(i) The affected facility combusts only
gaseous fuels and/or liquid fuels
(excluding residue oil) with a potential
SO, emissions rate no greater than 26
ng/J (0.060 Ib/MMBtu), and the unit
operates according to a written site-
specific monitoring plan approved by
the permitting authority. This
monitoring plan must include
procedures and criteria for establishing
and monitoring specific parameters for

the affected facility indicative of
compliance with the opacity standard.
For testing performed as part of this site-
specific monitoring plan, the permitting
authority may require as an alternative
to the notification and reporting
requirements specified in §§60.8 and
60.11 that the owner or operator submit
any deviations with the excess
emissions report required under
§60.51Da(d).

* * * * *

PART 63—[AMENDED]

m 4. The authority citation for 40 CFR
Part 63 continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

m 5. Revise §63.9982(a)(1), (a)(2), and
(d) to read as follows:

§60.9982 What is the affected source of
this subpart?
a * *x %

(1) The affected source of this subpart
is the collection of all existing coal- or
oil-fired EGUs, as defined in §63.10042,
within a subcategory.

(2) The affected source of this subpart
is each new or reconstructed coal- or
oil-fired EGU as defined in §63.10042.
* * * * *

(d) An EGU is existing if it is not new
or reconstructed. An existing electric
steam generating unit that meets the
applicability requirements after the
effective date of this final rule due to a
change in process (e.g., fuel or
utilization) is considered to be an

existing source under this subpart.
* * * * *

m 6. Revise §63.9985(a)(2) toread as
follows:

§63.9985 What is a new EGU?
a * *x %
(2) An EGU that commenced

reconstruction after May 3, 2011.
* * * * *

m 7.In § 63.9991, revise paragraph(c)
introductory text to read as follows:

§63.9991 What emission limitations, work
practice standards, and operating limits
must | meet?
* * * * *

(c) You may use the alternate SO,
limit in Tables 1 and 2 to this subpart
only if your EGU:

* * * * *

m 8.In §63.10000, revise
paragraphs(c)(1) introductory text,
(c)(W)E)B), (c)(2)(iv), (d)(B)E), (d)(5)(iv)

and (f) to read as follows:

§63.10000 What are my general
requirements for complying with this
subpart?

* * * * *
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(c)(1) For coal-fired units, IGCC units,
and solid oil-derived fuel-fired units,
initial performance testing is required
for all pollutants, to demonstrate
compliance with the applicable
emission limits.

(i) I

(B) You may not pursue the LEE
option for Hg if your coal-fired, solid
oil-derived fuel-fired EGU or IGCC EGU
is new.

* * * * *

(2) * x %

(iv) If your unit qualifies as a limited-
use liquid oil-fired as defined in
§63.10042, then you are not subject to
the emission limits in Tables 1 and 2,
but you must comply with the
performance tune-up work practice
requirements in Table 3.

* * * * *

(d) E

(5) * x %

(i) Installation of the CMS or sorbent
trap monitoring system sampling probe
or other interface at a measurement
location relative to each affected process
unit such that the measurement is
representative of control of the exhaust
emissions (e.g., on or downstream of the
last control device). See § 63.10010(a)
for further details. For PM CPMS
installations, follow the procedures in
§63.10010(h).

* * * * *

(iv) Performance evaluation
procedures and acceptance criteria (e.g.,
calibrations), including the quality
control program in accordance with the
general requirements of §63.8(d).

* * * * *

(f) You are subject to the requirements
of this subpart for at least 6 months
following the last date you met the
definition of an EGU subject to this
subpart (e.g., 6 months after a
cogeneration unit provided more than
one third of its potential electrical
output capacity and more than 25
megawatts electrical output to any
power distribution system for sale). You
may opt to remain subject to the
provisions of this subpart beyond 6
months after the last date you met the
definition of an EGU subject to this
subpart, unless you are a solid waste
incineration unit subject to standards
under CAA section 129 (e.g., 40 CFR
Part 60, Subpart CCCC (New Source
Performance Standards (NSPS) for
Commercial and Industrial Solid Waste
Incineration Units, or Subpart DDDD
(Emissions Guidelines (EG) for Existing
Commercial and Industrial Solid Waste
Incineration Units). Notwithstanding
the provisions of this subpart, an EGU
that starts combusting solid waste is
immediately subject to standards under

CAA section 129 and the EGU remains
subject to those standards until the EGU
no longer meets the definition of a solid
waste incineration unit consistent with
the provisions of the applicable CAA
section 129 standards.

* * * * *

m 9. Revise §63.10005(b)(2), (d)(1),
(d)(4)(ii), and (h)(3)(iii)(C)(1) and (2) to
read as follows:

§63.10005 What are my initial compliance
requirements and by what date must |
conduct them?

* * * * *

(b) E N

(2) For a performance test based on
data from a certified CEMS or sorbent
trap monitoring system, the test consists
of all valid CMS data recorded in the 30
boiler operating days immediately
preceding that date;

* * * * *

(d)* * *
(1) For an affected coal-fired, solid oil-
derived fuel-fired, or liquid oil-fired
EGU, you may demonstrate initial
compliance with the applicable SO,
HCI, or HF emissions limit in Table 1
or 2 to this subpart through use of an
SO,, HCI, or HF CEMS installed and
operated in accordance with Part 75 of
this chapter or Appendix B to this
subpart, as applicable. You may also
demonstrate compliance with a
filterable PM emission limit in Table 1
or 2 to this subpart through use of a PM
CEMS installed, certified, and operated
in accordance with §63.10010(i). Initial
compliance is achieved if the arithmetic
average of 30-boiler operating days of
quality-assured CEMS data, expressed
in units of the standard (see
§63.10007(e)), meets the applicable
SO,, PM, HCI, or HF emissions limit in
Table 1 or 2 to this subpart. Use
Equation 19-19 of Method 19 in
appendix A-7 to Part 60 of this chapter
to calculate the 30-boiler operating day
average emissions rate. (Note: For this
calculation, the term Ey; in Equation 19—
19 must be in the same units of measure
as the applicable HCI or HF emission
limit in Table 1 or 2 to this subpart).

* * * * *

(4) R

(i) * * %

(ii) You must demonstrate continuous
compliance with the CMS site-specific
operating limit that corresponds to the
results of the performance test
demonstrating compliance with the HCIL
or HF emissions limit.

(1) Multiply the average 1b/TBtu Hg
emission rate (determined according to
paragraph (h)(3)(iii)(A) of this section)
by the maximum potential annual heat
input to the unit (TBtu), which is equal
to the maximum rated unit heat input
(TBtu/hr) times 8,760 hours. If the
maximum rated heat input value is
expressed in units of MMBtu/hr,
multiply it by 10 ~6 to convert it to
TBtu/hr; or

(2) Multiply the average 1b/GWh Hg
emission rate (determined according to
paragraph (h)(3)(iii)(B) of this section)
by the maximum potential annual
electricity generation (GWh), which is
equal to the maximum rated electrical
output of the unit (GW) times 8,760
hours. If the maximum rated electrical
output value is expressed in units of
MW, multiply it by 10 =3 to convert it
to GW; or

* * * * *

W 10. Revise § 63.10006(a) to read as
follows:

§63.10006 When must | conduct
subsequent performance tests or tune-ups?
(a) For liquid oil-fired, solid oil-
derived fuel-fired and coal-fired EGUs
and IGCC units using PM CPMS to
monitor continuous performance with
an applicable emission limit as
provided for under § 63.10000(c), you
must conduct all applicable
performance tests according to Table 5
to this subpart and § 63.10007 at least

every year.
* * * * *

m 11. Revise §63.10007(c) to read as
follows:

§63.10007 What methods and other
procedures must | use for the performance
tests?

* * * * *

(c) If you choose to comply with the
filterable PM emission limit and
demonstrate continuous performance
using a PM CPMS for an applicable
emission limit as provided for in
§63.10000(c), you must also establish
an operating limit according to
§63.10011(b) and Tables 4 and 6 to this
subpart. Should you desire to have
operating limits that correspond to loads
other than maximum normal operating
load, you must conduct testing at those
other loads to determine the additional
operating limits.

* * * * *

m 12.In §63.10009, revise paragraphs

(g) introductory text and (j)(2)(i)(A) to
read as follows:

§63.10009 May | use emissions averaging
to comply with this subpart?
* * * * *
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(g) You must determine the weighted
average emissions rate in units of the
applicable emissions limit on a 30 day
rolling average (90 day rolling average
for Hg) basis according to paragraphs
(g)(1) through (2) of this section. The
first averaging period begins on 30 (or
90 for Hg) days after February 16, 2015
or the date that you begin emissions

averaging, whichever is earlier.

(]') * % %

(2) * *x %

(i) * % %

(A) Whether the content of the plan
includes all of the information specified
in paragraph (j)(1) of this section; and
* * *

* *

m 13.In §63.10010, revise paragraphs
(a)(6)(iii), (a)(6)(iv) and (g) to read as
follows:

§63.10010 What are my monitoring,
installation, operation, and maintenance
requirements?

* % %

(g) * *x %

(iii) Sum the products determined
under paragraph (a)(6)(ii) of this section;
and

(iv) Divide the result obtained in
paragraph (a)(6)(iii) of this section by
the total hourly stack gas flow rate for
the unit, summed across all of the stacks
or ducts.

* * * * *

(g) If you use a Hg CEMS or a sorbent
trap monitoring system, you must
install, certify, operate, maintain and
quality-assure the data from the
monitoring system in accordance with
appendix A to this subpart. You must
calculate and record a 30- (or, if
alternate emissions averaging is used,
90-) boiler operating day rolling average
Hg emission rate, in units of the

Boiler operating day average =

Where:

Her; is the hourly emissions rate for hour i
and n is the number of hourly emissions
rate values collected over 30- (or, if
applicable, 90-) boiler operating days.

* * * * *

m 17. Revise §63.10022(a)(1) to read as
follows:

§63.10022 How do | demonstrate
continuous compliance under the
emissions averaging provision?

(a) * *x %

(1) For each 30- (or 90-) day rolling
average period, demonstrate compliance
with the average weighted emissions
limit for the existing units participating

standard, updated after each new boiler
operating day. Each 30- (or, if alternate
emissions averaging is used, 90-) boiler
operating day rolling average emission
rate, calculated according to section 6.2
of appendix A to the subpart, is the
average of all of the valid hourly Hg
emission rates in the preceding 30- (or,
if alternate emissions averaging is used,
a 90-) boiler operating days. Section
7.1.4.3 of appendix A to this subpart
explains how to reduce sorbent trap
monitoring system data to an hourly
basis.

* * * * *

m 14. Revise §63.10011(c)(1) toread as
follows:

§63.10011 How do | demonstrate initial
compliance with the emissions limits and
work practice standards?

* * * * *

(c)(1) If you use CEMS or sorbent trap
monitoring systems to measure a HAP
(e.g., Hg or HCI) directly, the first 30-
boiler operating day (or, if alternate
emissions averaging is used for Hg, the
90-boiler operating day) rolling average
emission rate obtained with certified
CEMS after the applicable date in
§63.9984 (or, if applicable, prior to that
date, as described in § 63.10005(b)(2)),
expressed in units of the standard, is the
initial performance test. Initial
compliance is demonstrated if the
results of the performance test meet the
applicable emission limit in Table 1 or
2 to this subpart.

* * * * *

m 15. Revise § 63.10020(d) to read as
follows:

§63.10020 How do | monitor and collect
data to demonstrate continuous
compliance?

* * * * *

in the emissions averaging option as
determined in § 63.10009(f) and (g);

* * * * *

m 18. Revise §63.10030(e)(7)(i) to read
as follows:

§63.10030 What notifications must |
submit and when?
* * * * *

(e] * * %

(7) R

(i) A summary of the results of the
annual performance tests and
documentation of any operating limits
that were reestablished during this test,
if applicable. If you are conducting stack

T, Her;

(d) Except for periods of monitoring
system malfunctions or monitoring
system out-of-control periods, repairs
associated with monitoring system
malfunctions or monitoring system out-
of-control periods, and required
monitoring system quality assurance or
quality control activities including, as
applicable, calibration checks and
required zero and span adjustments),
failure to collect required data is a
deviation from the monitoring
requirements.

* * * * *

m 16. Revise §63.10021(b) to read as
follows:

§63.10021 How do | demonstrate
continuous compliance with the emission
limitations, operating limits, and work
practice standards?

* * * * *

(b) Except as otherwise provided in
§63.10020(c), if you use a CEMS to
measure SO, PM, HCl, HF, or Hg
emissions, or using a sorbent trap
monitoring system to measure Hg
emissions, you must demonstrate
continuous compliance by using all
quality-assured hourly data recorded by
the CEMS (or sorbent trap monitoring
system) and the other required
monitoring systems (e.g., flow rate, CO5,
0., or moisture systems) to calculate the
arithmetic average emissions rate in
units of the standard on a continuous
30-boiler operating day (or, if alternate
emissions averaging is used for Hg, 90-
boiler operating day) rolling average
basis, updated at the end of each new
boiler operating day. Use Equation 8 to
determine the 30- (or, if applicable,

90-) boiler operating day rolling average.

(Eq.8)

tests once every 3 years consistent with
§63.10006(b), the date of the last three
stack tests, a comparison of the emission
level you achieved in the last three stack
tests to the 50 percent emission limit
threshold required in § 63.10006(i), and
a statement as to whether there have
been any operational changes since the
last stack test that could increase
emissions.

* * * * *

m 19. Revise § 63.10031(c)(4) to read as
follows:
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§63.10031 What reports must | submitand m 20.In §63.10042, revise the definition

when?
* * * * *

(C) * x %

(4) Include the date of the most recent
tune-up for each unit subject to the
requirement to conduct a performance
tune-up according to § 63.10021(e).
Include the date of the most recent
burner inspection if it was not done
every 36 (or 48) months and was
delayed until the next scheduled unit

shutdown.
* * * * *

“Non-mercury (Hg) HAP metals” and
add the definition “Oil” to read as
follows:

§63.10042 What definitions apply to this
subpart?

* * * * *

Non-mercury (Hg) HAP metals means
Antimony (Sb), Arsenic (As), Beryllium
(Be), Cadmium (Cd), Chromium (Cr),
Cobalt (Co), Lead (Pb), Manganese (Mn),
Nickel (Ni), and Selenium (Se).

Oil means crude oil or petroleum or
a fuel derived from crude oil or
petroleum, including distillate and
residual oil, solid oil-derived fuel (e.g.,
petroleum coke) and gases derived from
solid oil-derived fuels (not meeting the
definition of natural gas).
* * * * *

m 22. Revise table 2 and table 7 to
Subpart UUUUU of Part 63 to read as
follows:

Tables to Subpart UUUUU of Part 63

* * * * *

TABLE 2 TO SUBPART UUUUU OF PART 63—EMISSION LIMITS FOR EXISTING EGUS
[As stated in §63.9991, you must comply with the following applicable emission limits]

If your EGU is in this subcategory

For the following pollutants . . .

You must meet the following
emission limits and work practice
standards . . .

Using these requirements, as ap-
propriate (e.g., specified sampling
volume or test run duration) and
limitations with the test methods
inTable5. . .

1. Coal-fired unit not low rank vir-
gin coal.

2. Coal-fired unit low rank virgin
coal.

a. Filterable particulate matter
(PM).

OR

Total non-Hg HAP metals ............

OR

Individual HAP metals:

Antimony (Sb)
Arsenic (As)
Beryllium (Be)
Cadmium (Cd) ....
Chromium (Cr) ....
Cobalt (Co)
Lead (Pb)
Manganese (Mn) ...
Nickel (Ni)
Selenium (Se)
b. Hydrogen chloride (HCI) ...........

OR
Sulfur dioxide (SO,)4

c. Mercury (HG) coooveviiiiiiiiiieee

a. Filterable particulate matter
(PM).

OR

Total non-Hg HAP metals ............

OR

Individual HAP metals:

Antimony (Sb) .....cocvveiiiiiiie

Arsenic (As)

Beryllium (Be)

Cadmium (Cd) ....

Chromium (Cr) ....

Cobalt (Co)

Lead (Pb)

Manganese (Mn) ...

Nickel (Ni)

Selenium (Se)

3.0E-2 Ib/MMBtu or 3.0E-1 Ib/
MWh.2

OR

5.0E-5 Ib/MMBtu or 5.0E-1 Ib/
GWh.

OR

8.0E-1 Ib/TBtu or 8.0E-3 Ib/GWh.
1.1E0 Ib/TBtu or 2.0E-2 Ib/GWh.
2.0E-1 Ib/TBtu or 2.0E-3 Ib/GWh.
3.0E-1 Ib/TBtu or 3.0E-3 Ib/GWh.
2.8E0 Ib/TBtu or 3.0E-2 Ib/GWh.
8.0E-1 Ib/TBtu or 8.0E-3 Ib/GWh.
1.2E0 Ib/TBtu or 2.0E-2 Ib/GWh.
4.0EQ Ib/TBtu or 5.0E-2 Ib/GWh.
3.5E0 Ib/TBtu or 4.0E-2 Ib/GWh.
5.0EQ Ib/TBtu or 6.0E-2 Ib/GWh.
2.0E-3 Ib/MMBtu or 2.0E-2 Ib/
MWh.

2.0E-1
MWh.
1.2E0 Ib/TBtu or 1.3E-2 Ib/GWh ..

Ib/MMBtu or 1.5E0 Ib/

3.0E-2 Ib/MMBtu or 3.0E-1 Ib/
MWh.2

OR

5.0E-5 Ib/MMBtu or 5.0E-1 Ib/
GWh.

OR

8.0E-1 Ib/TBtu or 8.0E-3 Ib/GWh.
1.1E0 Ib/TBtu or 2.0E-2 Ib/GWh.
2.0E-1 Ib/TBtu or 2.0E-3 Ib/GWh.
3.0E-1 Ib/TBtu or 3.0E-3 Ib/GWh.
2.8E0 Ib/TBtu or 3.0E-2 Ib/GWh.
8.0E-1 Ib/TBtu or 8.0E-3 Ib/GWh.
1.2E0 Ib/TBtu or 2.0E-2 Ib/GWh.
4.0EQ Ib/TBtu or 5.0E-2 Ib/GWh.
3.5E0 Ib/TBtu or 4.0E-2 Ib/GWh.
5.0EQ Ib/TBtu or 6.0E-2 Ib/GWh.

Collect a minimum of 1 dscm per
run.

Collect a minimum of 1 dscm per
run.

Collect a minimum of 3 dscm per
run.

For Method 26A, collect a min-
imum of 0.75 dscm per run; for
Method 26, collect a minimum
of 120 liters per run.

For ASTM D6348-033 or Method
320, sample for a minimum of 1
hour.

SO, CEMS.

LEE Testing for 30 days with 10
days maximum per Method 30B
run or Hg CEMS or sorbent trap
monitoring system only.

Collect a minimum of 1 dscm per
run.

Collect a minimum of 1 dscm per
run.

Collect a minimum of 3 dscm per
run.
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TABLE 2 TO SUBPART UUUUU OF PART 63—EMISSION LIMITS FOR EXISTING EGUs—Continued
[As stated in §63.9991, you must comply with the following applicable emission limits]

If your EGU is in this subcategory

For the following pollutants . . .

You must meet the following
emission limits and work practice
standards . . .

Using these requirements, as ap-
propriate (e.g., specified sampling
volume or test run duration) and
limitations with the test methods
inTable5. . .

3. IGCC unit

4. Liquid oil-fired unit—continental
(excluding limited-use liquid oil-
fired subcategory units).

b. Hydrogen chloride (HCI)

OR
Sulfur dioxide (SO,)4

c¢. Mercury (Hg)

a. Filterable particulate matter
(PM).

OR

Total non-Hg HAP metals ............

OR

Individual HAP metals:

Antimony (Sb) .....ccccvveiiiiiiiee

Arsenic (As)

Beryllium (Be)

Cadmium (Cd) ....

Chromium (Cr) ...

Cobalt (Co)

Lead (Pb)

Manganese (Mn) ...

Nickel (Ni)

Selenium (Se)

b. Hydrogen chloride (HCI)

c¢. Mercury (Hg)

a. Filterable particulate matter
(PM).

OR
Total HAP metals ........ccccoevnennee.
OR

Individual HAP metals:

Antimony (Sb) .....ccoeeiiiiiiiieee
Arsenic (As)
Beryllium (Be)
Cadmium (Cd) ....
Chromium (Cr) ...
Cobalt (Co)
Lead (Pb)
Manganese (Mn) ...
Nickel (Ni)
Selenium (Se) ..
Mercury (Hg) ....

2.0E-3 Ib/MMBtu or 2.0E-2 Ib/
MWh.

2.0E-1
MWh.
4.0EO Ib/TBtu or 4.0E-2 Ib/GWh ..

Ib/MMBtu or 1.5E0 Ib/

4.0E-2 Ib/MMBtu or 4.0E-1
MWh.2

OR

6.0E-5 Ib/MMBtu or 5.0E-1
GWh.

OR

Ib/

Ib/

1.4E0 Ib/TBtu or 2.0E-2 Ib/GWh.
1.5E0 Ib/TBtu or 2.0E-2 Ib/GWh.
1.0E-1 Ib/TBtu or 1.0E-3 Ib/GWh.
1.5E-1 Ib/TBtu or 2.0E-3 Ib/GWh.
2.9E0 Ib/TBtu or 3.0E-2 Ib/GWh.
1.2E0 Ib/TBtu or 2.0E-2 Ib/GWh.
1.9E+2 Ib/TBtu or 1.8E0 Ib/GWh.
2.5E0 Ib/TBtu or 3.0E-2 Ib/GWh.
6.5E0 Ib/TBtu or 7.0E-2 Ib/GWh.
2.2E+1 Ib/TBtu or 3.0E-1 Ib/GWh.
5.0E-4 Ib/MMBtu or 5.0E-3 Ib/
MWh.

2.5E0 Ib/TBtu or 3.0E-2 Ib/GWh ..

3.0E-2 Ib/MMBtu or 3.0E-1
MWh.2

Ib/

OR

8.0E-4 Ib/MMBtu or 8.0E-3 Ib/
MWh.

OR

1.3E+1 Ib/TBtu or 2.0E-1 Ib/GWh.
2.8E0 Ib/TBtu or 3.0E-2 Ib/GWh.
2.0E-1 Ib/TBtu or 2.0E-3 Ib/GWh.
3.0E-1 Ib/TBtu or 2.0E-3 Ib/GWh.
5.5E0 Ib/TBtu or 6.0E-2 Ib/GWh.
2.1E+1 Ib/TBtu or 3.0E-1 Ib/GWh.
8.1E0 Ib/TBtu or 8.0E-2 Ib/GWh.
2.2E+1 Ib/TBtu or 3.0E-1 Ib/GWh.
1.1E+2 Ib/TBtu or 1.1E0 Ib/GWh.
3.3E0 Ib/TBtu or 4.0E-2 Ib/GWh.
2.0E-1 Ib/TBtu or 2.0E-3 Ib/GWh.

For Method 26A, collect a min-
imum of 0.75 dscm per run; for
Method 26, collect a minimum
of 120 liters per run.

For ASTM D6348-033 or Method
320, sample for a minimum of 1
hour.

SO, CEMS.

LEE Testing for 30 days with 10
days maximum per Method 30B
run or Hg CEMS or sorbent trap
monitoring system only.

Collect a minimum of 1 dscm per
run.

Collect a minimum of 1 dscm per
run.

Collect a minimum of 2 dscm per
run.

For Method 26A, collect a min-
imum of 1 dscm per run; for
Method 26, collect a minimum
of 120 liters per run.

For ASTM D6348-033 or Method
320, sample for a minimum of 1
hour.

LEE Testing for 30 days with 10
days maximum per Method 30B
run or Hg CEMS or sorbent trap
monitoring system only.

Collect a minimum of 1 dscm per
run.

Collect a minimum of 1 dscm per
run.

Collect a minimum of 1 dscm per
run.

For Method 30B sample volume
determination (Section 8.2.4),
the estimated Hg concentration
should nominally be <'2; the
standard.
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TABLE 2 TO SUBPART UUUUU OF PART 63—EMISSION LIMITS FOR EXISTING EGUs—Continued
[As stated in §63.9991, you must comply with the following applicable emission limits]

If your EGU is in this subcategory

For the following pollutants . . .

You must meet the following
emission limits and work practice
standards . . .

Using these requirements, as ap-
propriate (e.g., specified sampling
volume or test run duration) and
limitations with the test methods
in Table5 . . .

5. Liquid oil-fired unit—non-conti-
nental (excluding limited-use lig-
uid oil-fired subcategory units).

6. Solid oil-derived fuel-fired unit ...

b. Hydrogen chloride (HCI)

c. Hydrogen fluoride (HF)

a. Filterable particulate matter
(PM).

OR
Total HAP metals

OR
Individual HAP metals:

Antimony (Sb)
Arsenic (As) ....
Beryllium (Be) .
Cadmium (Cd)

Chromium (Cr)

Cobalt (Co)
Lead (Pb)
Manganese (Mn) ...
Nickel (Ni)
Selenium (Se) .
Mercury (HQ) .ooooveieeieeieeeeeieee

b. Hydrogen chloride (HCI)

c. Hydrogen fluoride (HF)

a. Filterable particulate matter
(PM).
OR
Total non-Hg HAP metals ............
OR
Individual HAP metals ..................
Antimony (Sb)
Arsenic (As)
Beryllium (Be)
Cadmium (Cd) ....
Chromium (Cr)
Cobalt (Co)
Lead (Pb)
Manganese (Mn) ...
Nickel (Ni)

2.0E-3 Ib/MMBtu or
MWh.

1.0E-2 Ib/

4.0E-4 Ib/MMBtu or
MWh.

4.0E-3 Ib/

3.0E-2 Ib/MMBtu or
MWh.2

3.0E-1 Ib/

OR

6.0E-4 Ib/MMBtu or
MWh.

OR

7.0E-3 Ib/

2.2E0 Ib/TBtu or 2.0E-2 Ib/GWh.
4.3E0 Ib/TBtu or 8.0E-2 Ib/GWh.
6.0E—1 Ib/TBtu or 3.0E-3 Ib/GWh.
3.0E-1 Ib/TBtu or 3.0E-3 Ib/GWh.
3.1E+1 Ib/TBtu or 3.0E-1 Ib/GWh.
1.1E+2 Ib/TBtu or 1.4E0 Ib/GWh.
4.9E0 Ib/TBtu or 8.0E-2 Ib/GWh.
2.0E+1 Ib/TBtu or 3.0E—1 Ib/GWh.
4.7E+2 Ib/TBtu or 4.1E0 Ib/GWh.
9.8E0 Ib/TBtu or 2.0E-1 Ib/GWh.
4.0E-2 Ib/TBtu or 4.0E-4 Ib/GWh.

2.0E-4 Ib/MMBtu or
MWh.

2.0E-3 Ib/

6.0E-5 Ib/MMBtu or
MWh.

5.0E-4 Ib/

8.0E-3 Ib/MMBtu or
MWh.2

OR

4.0E-5 Ib/MMBtu or
GWh.

OR

Collect a minimum of 3 dscm per
run.

8.0E-1 Ib/TBtu or 7.0E-3 Ib/GWh.

3.0E-1 Ib/TBtu or 5.0E-3 Ib/GWh.

6.0E-2 Ib/TBtu or 5.0E—4 Ib/GWh.

3.0E-1 Ib/TBtu or 4.0E-3 Ib/GWh.

8.0E—1 Ib/TBtu or 2.0E-2 Ib/GWh.

1.1EO0 Ib/TBtu or 2.0E-2 Ib/GWh.

8.0E—1 Ib/TBtu or 2.0E-2 Ib/GWh.

2.3E0 Ib/TBtu or 4.0E-2 Ib/GWh.

9.0EO0 Ib/TBtu or 2.0E-1 Ib/GWh.

9.0E-2 Ib/

6.0E-1 Ib/

For Method 26A, collect a min-
imum of 1 dscm per Run; for
Method 26, collect a minimum
of 120 liters per run.

For ASTM D6348-033 or Method
320, sample for a minimum of 1
hour.

For Method 26A, collect a min-
imum of 1 dscm per run; for
Method 26, collect a minimum
of 120 liters per run.

For ASTM D6348-033 or Method
320, sample for a minimum of 1
hour.

Collect a minimum of 1 dscm per
run.

Collect a minimum of 1 dscm per
run.

Collect a minimum of 2 dscm per
run.

For Method 30B sample volume
determination (Section 8.2.4),
the estimated Hg concentration
should nominally be <'2; the
standard.

For Method 26A, collect a min-
imum of 1 dscm per run; for
Method 26, collect a minimum
of 120 liters per run.

For ASTM D6348-033 or Method
320, sample for a minimum of 2
hours.

For Method 26A, collect a min-
imum of 3 dscm per run.

For ASTM D6348-033 or Method
320, sample for a minimum of 2
hours.

Collect a minimum of 1 dscm per
run.

Collect a minimum of 1 dscm per
run.
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TABLE 2 TO SUBPART UUUUU OF PART 63—EMISSION LIMITS FOR EXISTING EGUs—Continued
[As stated in §63.9991, you must comply with the following applicable emission limits]

If your EGU is in this subcategory For the following pollutants . . .

Using these requirements, as ap-
propriate (e.g., specified sampling
volume or test run duration) and
limitations with the test methods
inTable5 . . .

You must meet the following
emission limits and work practice
standards . . .

Selenium (S€) ...cocvvevvveeiicieeceeee
b. Hydrogen chloride (HCI) ...........

OR
Sulfur dioxide (SO»)4

c. Mercury (HG) coooveviiiiiiiiiieee

1.2E0 Ib/TBtu or 2.0E-2 Ib/GWh.

5.0E-3 Ib/MMBtu or 8.0E-2 Ib/ | For Method 26A, collect a min-

MWh. imum of 0.75 dscm per run; for
Method 26, collect a minimum
of 120 liters per run.

For ASTM D6348-033 or Method
320, sample for a minimum of 1
hour.
3.0E-1 Ib/MMBtu or 2.0E0 Ib/ | SO, CEMS.
MWh.

2.0E-1 Ib/TBtu or 2.0E-3 Ib/GWh. | LEE Testing for 30 days with 10
days maximum per Method 30B
run or Hg CEMS or Sorbent

trap monitoring system only.

1 For LEE emissions testing for total PM, total HAP metals, individual HAP metals, HCI, and HF, the required minimum sampling volume must

be increased nominally by a factor of two.
2 Gross electric output.
3 Incorporated by reference, see §63.14.

4 You may not use the alternate SO, limit if your EGU does not have some form of FGD system and SO, CEMS installed.

* * * * *

TABLE 7 TO SUBPART UUUUU OF PART 63—DEMONSTRATING CONTINUOUS COMPLIANCE
[As stated in §63.10021, you must show continuous compliance with the emission limitations for affected sources according to the following]

If you use one of the following to meet applicable emissions limits, op-
erating limits, or work practice standards . . .

You demonstrate continuous compliance by . . .

1. CEMS to measure filterable PM, SO,, HCI, HF, or Hg emissions, or
using a sorbent trap monitoring system to measure Hg.

2. PM CPMS to measure compliance with a parametric operating limit

3. Site-specific monitoring for liquid oil-fired units for HCI and HF emis-
sion limit monitoring.

4. Quarterly performance testing for coal-fired, solid oil derived fired, or
liquid oil-fired units to measure compliance with one or more applica-
ble emissions limit in Table 1 or 2.

5. Conducting periodic performance tune-ups of your EGU(S) ...............

6. Work practice standards for coal-fired, liquid oil-fired, or solid oil-de-
rived fuel-fired EGUs during startup.

7. Work practice standards for coal-fired, liquid oil-fired, or solid oil-de-
rived fuel-fired EGUs during shutdown.

Calculating the 30- (or 90-) boiler operating day rolling arithmetic aver-
age emissions rate in units of the applicable emissions standard
basis at the end of each boiler operating day using all of the quality
assured hourly average CEMS or sorbent trap data for the previous
30-boiler operating days, excluding data recorded during periods of
startup or shutdown.

Calculating the arithmetic 30-boiler operating day rolling average of all
of the quality assured hourly average PM CPMS output data (e.g.,
milliamps, PM concentration, raw data signal) collected for all oper-
ating hours for the previous 30 boiler operating days, excluding data
recorded during periods of startup or shutdown.

If applicable, by conducting the monitoring in accordance with an ap-
proved site-specific monitoring plan.

Calculating the results of the testing in units of the applicable emis-
sions standard.

Conducting periodic performance tune-ups of your EGU(s), as speci-
fied in §63.10021(e).
Operating in accordance with Table 3.

Operating in accordance with Table 3.

* * * * *

m 23. In Appendix A to Subpart

6.2.1.4 The heat input-based Hg emission
rate limit in Table 2 to this subpart must be
met on a 30 boiler operating day rolling * * * * *

non-operating hours with zero emissions in
the average.

UUUUU of Part 63, revise paragraphs
6.2.1.4,6.2.2.3, 7.2.4, 7.2.5.3.4, to read
as follows:

Appendix A to Subpart UUUUU—Hg
Monitoring Provisions

* * * * *

average basis, except as otherwise provided
in § 63.10009(a)(2). Use Equation 19-19 in
EPA Method 19 to calculate the Hg emission
rate for each averaging period. The term Ey;
in Equation 19-19 must be in the units of the
applicable emission limit. Do not include

6.2.2.3 The applicable electrical output-
based Hg emission rate limit in Table 1 or 2
to this subpart must be met on a 30-boiler
operating day rolling average basis, except as
otherwise provided in § 63.10009(a)(2). Use
Equation A-5 of this section to calculate the
Hg emission rate for each averaging period.
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tha

E, =23 (Equation
n
Where: SUMMARY: EPA is announcing new
E, = Hg emission rate for the averaging opportunities for tribal participation
period (Ib/GWh). and engagement in the TRI Program.

Echo = Electrical output-based hourly Hg
emission rate for unit or stack operating
hour “h” in the averaging period, from
Equation A—4 of this section (Ib/GWh).

n = Number of unit or stack operating hours
in the averaging period in which valid
data were obtained for all parameters.

(Note: Do not include non-operating hours

with zero emission rates in the average).

* * * * *

7.2.4 Certification, Recertification,
and Quality-Assurance Test Reporting.
Except for daily QA tests of the required
monitoring systems (i.e., calibration
error tests and flow monitor interference
checks), the results of all required
certification, recertification, and quality-
assurance tests described in paragraphs
7.1.9.1 through 7.1.9.7 of this section
(except for test results previously
submitted, e.g., under the ARP) shall be
submitted electronically, using the
ECMPS Client Tool, either prior to or
concurrent with the relevant quarterly
electronic emissions report.

* * * * *

7.2.5.3.4 The results of all daily
calibration error tests of the Hg CEMS,
as described in paragraph 7.1.9.1 of this
section and (if applicable) the results of
all daily flow monitor interference
checks.
* * * * *
[FR Doc. 2012-8703 Filed 4-18-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 372
[EPA-HQ-OEI-2011-0196; FRL-9660-9]
RIN 2025-AA31

Toxics Release Inventory (TRI)
Reporting for Facilities Located in
Indian Country and Clarification of
Additional Opportunities Available to
Tribal Governments Under the TRI
Program

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

Under this final rule, TRI reporting
facilities located in Indian country are
required to report to the appropriate
tribal government of their relevant area
instead of the State. This rule also
improves and clarifies certain
opportunities allowing tribal
governments to participate more fully in
the TRI Program. Further, because tribal
governmental structures may vary, EPA
is updating its terminology to refer to
the principal elected official of the Tribe
as the “Tribal Chairperson or equivalent
elected official.” EPA is also amending
its definition of “State” for purposes of
40 CFR part 372 to no longer include
Indian country, so as to avoid any
confusing overlap in terminology for
facilities located in Indian country.
With regard to the procedures for EPA
to modify the list of covered chemicals
and TRI reporting facilities, today’s rule
clarifies the opportunities available to
tribal governments. In particular, EPA is
including within the relevant provision
an opportunity for the Tribal
Chairperson or equivalent elected
official to request that EPA apply the
TRI reporting requirements to a specific
facility located within the Tribe’s Indian
country. Secondly, EPA is clarifying in
this rule that the Tribal Chairperson or
equivalent elected official may petition
EPA to add or delete a particular
chemical respectively to or from the list
of chemicals covered by TRI. In
finalizing the actions described, EPA is
helping to increase awareness of toxic
releases within tribal communities,
thereby increasing the understanding of
potential human health and ecological
impacts from these hazardous
chemicals.

DATES: This final rule is effective April
19, 2012. The requirement of facilities
located in Indian country to report to
tribal governments is applicable
beginning with TRI reporting year 2012
(TRI reports due by July 1, 2013).
ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OEI-2011-0196. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some

A-5)

information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the OEI Docket, EPA/DC, EPA West,
Room 3334, 1301 Constitution Ave.
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the EPA Docket Center is
(202) 566-1752.

FOR FURTHER INFORMATION CONTACT:
Louise Camalier, Environmental
Analysis Division, Office of
Environmental Information (2842T),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460; telephone number: (202)
566—0503; fax number: (202) 566—0677;
email address: Camalier.louise@epa.gov,
for specific information on this notice.
For general information on EPCRA
Section 313, contact the Superfund, TRI,
EPCRA, RMP & Oil Information Center
toll free at (800) 424—-9346, (703) 412—
9810 in the Washington, DC
metropolitan area, toll free TDD at (800)
553-7672, or visit the Web site at
http://www.epa.gov/superfund/
contacts/infocenter.

SUPPLEMENTARY INFORMATION:
I. General Information
Does this action apply to me?

You may be affected by this action if
you own or operate a facility located in
Indian country (see 40 CFR 372.3 for a
definition of Indian country) with a
toxic chemical(s) known by the owner
or operator to be manufactured
(including imported), processed, or
otherwise used in excess of an
applicable threshold quantity, as
referenced in 40 CFR 372.25, 372.27, or
372.28, at its covered facility described
in § 372.22. Potentially affected
categories and entities may include, but
are not limited to:
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Category Examples of potentially affected entities
INdUStry ..o, Facilities included in the following NAICS manufacturing codes (corresponding to SIC codes 20 through 39): 311%,

Federal Government Federal facilities.

312* 313*, 314*, 315*, 316, 321, 322, 323*, 324, 325*, 326*, 327, 331, 332, 333, 334*, 335*, 336, 337*, 339",
111998*, 211112%, 212324*, 212325*, 212393*, 212399*, 488390*, 511110, 511120, 511130, 511140*, 511191,
511199, 512220, 512230*, 519130*, 541712*, or 811490*.
*Exceptions and/or limitations exist for these NAICS codes.
Facilities included in the following NAICS codes (corresponding to SIC codes other than SIC codes 20 through
39): 212111, 212112, 212113 (correspond to SIC 12, Coal Mining (except 1241)); or 212221, 212222, 212231,
212234, 212299 (correspond to SIC 10, Metal Mining (except 1011, 1081, and 1094)); or 221111, 221112,
221113, 221119, 221121, 221122, 221330 (Limited to facilities that combust coal and/or oil for the purpose of
generating power for distribution in commerce) (correspond to SIC 4911, 4931, and 4939, Electric Utilities); or
424690, 425110, 425120 (Limited to facilities previously classified in SIC 5169, Chemicals and Allied Products,
Not Elsewhere Classified); or 424710 (corresponds to SIC 5171, Petroleum Bulk Terminals and Plants); or
562112 (Limited to facilities primarily engaged in solvent recovery services on a contract or fee basis (previously
classified under SIC 7389, Business Services, NEC)); or 562211, 562212, 562213, 562219, 562920 (Limited to
facilities regulated under the Resource Conservation and Recovery Act, subtitle C, 42 U.S.C. 6921 et seq.) (cor-
respond to SIC 4953, Refuse Systems).

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Some of the
entities listed in the table have
exemptions and/or limitations regarding
coverage, and other types of entities not
listed in the table could also be affected.
To determine whether your facility
would be affected by this action, you
should carefully examine the
applicability criteria in part 372 subpart
B of Title 40 of the Code of Federal
Regulations.

Facilities in Indian country are no
longer required to report to the relevant
States, although States may still receive
this information once it is available to
the public. Tribes with facilities located
in their Indian country will receive the
facility reports under this final rule.
This represents a change for affected
facilities, States, and Tribes.

If you have questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

II. Introduction

Since the beginning of the TRI
Program in 1986, facilities that meet TRI
reporting requirements have been
required to submit annual TRI reports to
EPA and the State in which they are
located. In 1990, EPA finalized
regulations in the Federal Register (FR)
requiring facilities in Indian country to
submit annual TRI reports to EPA and
the appropriate tribal government (55
FR 30632; July 26, 1990). EPA’s
rationale supporting those regulations
was fully explained in the relevant
preambles to the proposed and final
rules. Id.; 54 FR 12992 (March 29, 1989).
These amendments, however, were
inadvertently overwritten by a
subsequent rule and left out of the CFR.
To correct this inadvertent omission,

EPA is including provisions in the CFR,
in 40 CFR 372.30(a), to require each
facility located in Indian country to
submit its annual TRI reports to the
appropriate Tribe, rather than to the
State in which the facility is
geographically located. The requirement
for the facility to report to EPA will
remain the same.

To further encourage tribal
engagement and participation in the TRI
program, EPA is also making explicitly
clear in the regulations certain
additional opportunities for
governments of federally-recognized
Tribes. The first opportunity allows the
Tribal Chairperson or equivalent elected
official to request that EPA apply the
TRI reporting requirements to a specific
facility located within the Tribe’s Indian
country, under the authority of EPCRA
Section 313(b)(2). The second
opportunity allows the Tribal
Chairperson or equivalent elected
official to petition EPA to add or delete
a particular chemical respectively to or
from the list of chemicals covered by
TRI, under the authority of EPCRA
Section 313(e)(2). Under this rule, EPA
will treat these request and petitioning
opportunities as EPA currently treats
those for Governors of States under
EPCRA Sections 313(b)(2) and (e)(2).
After EPA has received a formal request
from a Tribe, EPA will make its final
decision on the facility addition based
on the criteria outlined in EPCRA
Section 313(b)(2). Under existing
authorities, EPA may also act on its own
motion to add a facility without anyone
requesting action. Opportunities for the
public to participate in the TRI program
consist of the right to petition the EPA
to add or delete a particular chemical or
chemicals to the TRI list of hazardous
chemicals for toxics release reporting.
Such public participation opportunities
are not changed by this final rule.

III. Background Information and
Summary of Final Rule

A. What does this document do and
what action does this document affect?

This document is primarily intended
to fulfill the goals of the July 26, 1990,
action (55 FR 30632), which required
facilities located in Indian country to
report to the appropriate tribal
government and the EPA, instead of to
the State and EPA. This amendment,
however, was inadvertently omitted
from the CFR when it was overwritten
by a subsequent rule. Therefore, EPA is
updating 40 CFR 372.30(a) to reflect the
purpose of the 1990 amendment.
Secondly, to supplement this action,
this document also clarifies existing TRI
reporting regulations and provides
guidance to further enable tribal
governments to participate more fully in
the TRI Program.

Under today’s final rule, an owner or
operator of a TRI facility in Indian
country will have to submit (to the
extent applicable) EPA’s Form R, Form
A, and Form R Schedule 1 to the official
designated by the Tribal Chairperson or
equivalent elected official of the
relevant Tribe, as well as to EPA. The
form(s) will no longer have to be
submitted to the State in which the
facility is geographically located. Under
this final rule, facilities will select/
provide the name of the relevant
federally-recognized Tribe in the State
data field in the Address block on the
TRI forms. To accommodate this, EPA is
changing the description of this data
field on the TRI form. In addition, EPA
is modifying the instructions that
accompany the forms in the annual TRI
Reporting Forms & Instructions
document accessible from the TRI Web
site (http://www.epa.gov/tri).

Also under today’s final rule, EPA is
clarifying the request and petitioning
rights available to tribal governments. A
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Tribe now has the opportunity to
request EPA to require TRI reporting by
a facility in the Indian country of that
Tribe. Tribes also now have the
opportunity to petition for the addition
or deletion of a chemical in the same
manner as a State, which would apply
to all facilities that manufacture
(including import), process, or
otherwise use the particular chemical.
The statute—at sections 313(b)(2) and
313(d)—expressly authorizes the
Administrator to apply TRI reporting
requirements to particular facilities and
to add or delete chemicals to or from the
list of chemicals subject to TRI
reporting. The statute provides
opportunities for Governors of States to
request that particular facilities be
subject to TRI reporting or that specific
chemicals be added to or deleted from
the TRI reporting list (EPCRA Section
313(b)(2), (e)(2)). After EPA receives a
formal request from a State Governor or
Tribal Chairperson to add a facility, EPA
will make its final decision on the
facility addition based on the criteria
outlined in EPCRA Section 313(b)(2).
EPA may also act on its own motion to
add a facility without anyone requesting
action. EPA believes that these same
opportunities are appropriately
available to tribal governments under
the statute and EPA interprets these
provisions so that the Tribal
Chairperson or equivalent elected
official may similarly petition EPA.
Ultimately, it is EPA that determines
whether TRI reporting requirements will
apply to a particular facility or whether
a specific chemical will be added to, or
deleted from, the TRI chemical list.

B. What is the agency’s authority for
taking this action?

EPA is finalizing this rule under
sections 313, 328, and 329 of EPCRA,
42 U.S.C. 11023, 11048 and 11049.

EPCRA Section 313(a) requires that
the TRI reporting form be submitted to
EPA and the official(s) of the State
designated by the Governor. Section 329
defines “State” to mean ‘““‘any State of
the United States, the District of
Columbia, the Commonwealth of Puerto
Rico, Guam, American Samoa, the
United States Virgin Islands, the
Northern Mariana Islands, and any other
territory or possession over which the
United States has jurisdiction.” The
statute has no separate definition of, or
explicit reference to, Indian Tribes or
Indian country. As EPA has explained
previously, however, Congress clearly
intended the statute’s protections to
apply to all persons nationwide,
including in Indian country. See, e.g.,
55 FR 30632 (July 26, 1990); 54 FR
12992 (March 29, 1989). In the context

of a facility located in Indian country,
EPA interprets section 313(a) as
requiring reporting to EPA and the
official designated by the Tribal
Chairperson or equivalent elected
official for the relevant area of Indian
country. As discussed in EPA’s prior
notices, the statutory language, the
legislative history, and principles of
federal law relating to Indian Tribes and
Indian country support the application
of EPCRA in Indian country and EPA’s
reasonable interpretation of section
313(a) requirements. Id.

This reasonable interpretation of the
statute is reinforced by the broad grant
of rulemaking authority from Congress
to EPA under EPCRA. Section 328
provides that the “Administrator may
prescribe such regulations as may be
necessary to carry out this chapter.” 42
U.S.C. 11048.

For purposes of regulatory clarity,
EPA is expressly including the reporting
requirements for a facility in Indian
country in part 372. Part 372 already
contains a definition of Indian country
at 40 CFR 372.3. To avoid any confusing
overlap, EPA will remove Indian
country from the definition of “State” as
that term is used in part 372.

EPA also expressly interprets section
313(b)(2) and (e)(2) in the context of
Indian Tribes. In the case of a facility
located in Indian country, EPA
interprets section 313(b)(2) as allowing
requests by a Tribal Chairperson or
equivalent elected official that EPA
apply TRI reporting requirements to a
facility located in the requesting Tribe’s
Indian country. EPA also interprets
section 313(e)(2) as allowing petitions
by a Tribal Chairperson or equivalent
elected official requesting that EPA add
or delete a chemical to or from the list
of chemicals subject to TRI reporting.
EPA’s interpretation of each of these
provisions flows from the same
reasoning and authority as discussed
above for section 313(a). EPA also notes
that in all cases it is EPA, not a Tribe
or State, that makes the final
determination whether a facility or
chemical should be subject to the TRI
program.

EPA believes that each of these tribal
roles will enhance tribal participation in
the TRI program and the availability of
relevant information to communities
within Indian country consistent with
statutory authorities and requirements.
EPA notes that pursuant to EPA’s 1990
rulemaking cited above, federally-
recognized Indian Tribes already
participate in other important elements
of implementation of EPCRA in Indian
country. Today’s final rulemaking,
among other things, rectifies the

inadvertent omission from the CFR of
certain tribal roles in the TRI program.

C. What is an Indian Tribe, and what
kind of land is Indian country?

As defined at 40 CFR 372.3, “Indian
Tribe” refers to those Tribes that are
“federally-recognized by the Secretary
of the Interior.” The Secretary of the
Interior maintains a list of federally-
recognized Indian Tribes, which is
published periodically in the Federal
Register. As also set forth at 40 CFR
372.3, “Indian country” means Indian
country as defined in 18 U.S.C. 1151,
which defines Indian country as
follows: All land within the limits of
any Indian reservation under the
jurisdiction of the United States
government, notwithstanding the
issuance of any patent, and including
rights-of-way running through the
reservation; all dependent Indian
communities within the borders of the
United States whether within the
original or subsequently acquired
territory thereof, and whether within or
without the limits of a State; and all
Indian allotments, the Indian titles to
which have not been extinguished,
including rights-of-way running through
the same.

D. What is a Tribe’s responsibility under
this rule?

Under this final rule and per the
intent of the 1990 regulation, a Tribe’s
only responsibility will be to receive
any TRI reports submitted by facilities
located within its Indian country.

E. How will Tribes receive reports from
facilities?

Under this final rule, Tribes may
define how they would like to receive
reports from TRI facilities. If a Tribe
provides no specific guidance as to
receipt, owners and operators of TRI
facilities would mail TRI reports to the
appropriate tribal government
representative. Tribes will be requested
by EPA to provide a mailing address
and contact name to be published on the
TRI Web site, so that facilities in Indian
country know where to send their TRI
reports. If no specific contact is
provided, EPA will use the Tribal
Council or Tribal Environmental
Department as the default contact. As
described further below, tribal
governments can also choose to provide
electronic options for report submittal.
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F. How does the final rule affect TRI
reporting facilities and the States or
Tribes to which they will report?

1. Submission of TRI Reports to Tribal
Governments

As described above, under the rule
the owner or operator of a facility
located in Indian country will have to
submit the facility’s TRI reports to the
relevant tribal government in lieu of the
State government. The requirement to
submit the report to EPA will remain
unchanged. In many cases, this means
the owner or operator will mail a copy
of the TRI report to the specific tribal
government representative. As noted,
tribal governments may also choose to
allow for electronic submittal of TRI
reports. If a tribal government becomes
a member of the internet-based TRI Data
Exchange, then the owner or operator of
a facility can meet its dual EPA/Tribal
reporting requirements by submitting its
TRI report to EPA via TRI Made Easy
(TRI-ME) web, a web-based application
that allows facilities to submit a
paperless report. EPA would then
automatically transmit the report to the
appropriate Tribe (instead of the State)
via the TRI Data Exchange.

If the facility is located in the Indian
country of a Tribe that does not become
a member of the TRI Data Exchange,
then the facility will be required to
submit a TRI report to EPA and also
separately to the appropriate Tribe. The
approach described above is the same as
for EPA and States for those facilities
not located in Indian country.

2. Requests by Tribal Governments for
EPA To Add Specific Facilities to TRI

Under this final rule, a Tribe has the
opportunity to request that EPA require
that a currently non-covered facility
located in its Indian country report the
facility’s releases and other waste
management to TRI. Under the statute,
it is EPA that applies TRI reporting
requirements to particular facilities
(EPCRA Section 313(b)(2)). Section
313(b)(2) provides an opportunity for
Governors of States to request that EPA
apply TRI requirements to facilities in
their areas. The addition of certain
facilities that would otherwise not be
covered by TRI helps to aid
communities and leaders to
comprehensively assess chemical
releases to their local environment. EPA
interprets this provision to provide a
similar opportunity for the Tribal
Chairperson or equivalent elected
official to request that EPA apply TRI
reporting requirements to particular
facilities located in the Tribe’s Indian
country. This opportunity for Tribes to
request that EPA add a facility located

in their Indian country can address
situations where a tribal government
becomes aware of a facility that
manufactures (including imports),
processes, or otherwise uses a TRI
chemical yet does not meet the full
criteria to trigger reporting. This
opportunity to add the facility may help
the Tribe better understand chemical
risks within their Indian country.

This is an opportunity and not a
requirement, which means that the
Tribal Chairperson or equivalent elected
official is not required to request the
addition of a facility; however, he or she
may do so, for instance, if there is a
concern about toxic releases coming
from that facility. After EPA receives a
formal request from a Tribe, EPA will
make its final decision on the facility
addition based on the criteria outlined
in EPCRA Section 313(b)(2). Under
existing authorities, EPA may also act
on its own motion to add a facility
without anyone requesting action.

EPA’s consultation with Tribes
consisted of two consultation calls
(February 7 and 28 of 2011), and during
these calls EPA facilitated discussion
and received views and comments from
Tribes in relation to the actions
described in this rule. Furthermore, EPA
officiated two additional webinars for
representatives from the National Tribal
Air Association (NTAA) on March 17
and 30 of 2011, and hosted an electronic
discussion forum (or “blog”) to collect
electronic feedback from interested
parties. Material summarizing these
meetings and the blog can be accessed
from the docket for the rule (Docket ID
No. EPA-HQ-OEI-2011-0196).

During the Agency’s consultation
with Tribes, EPA received several
positive comments about the proposed
clarification to the request rights for
Tribes to add a facility to the TRIL. As
EPA has heard in consultation,
however, Tribes may also be concerned
about facilities that are not in Indian
country but are located nearby, where
releases of chemicals may reach and
affect Indian country lands and
communities. Although the opportunity
expressly provided by the statute to
request the addition of a facility under
EPCRA 313 only extends to a facility
located in the relevant State and, for
Tribes under this rule, in the relevant
Indian country, EPA will consider any
concerns and information about
facilities outside of the State or Indian
country in the exercise of EPA’s
discretionary authority, including
concerns and information brought to
EPA’s attention by a Tribal Chairperson
or equivalent elected official, and/or
similarly, by Governors of States. This
possibility is especially relevant in

situations where a facility releases
chemicals into or near a State or Indian
country boundary or cross-boundary
community, yet it is not located within
that Governor’s State or Tribal
Chairperson or equivalent elected
official’s Indian country. While there is
no 180-day time limit as there is for
chemical petitions, and while this final
rule does not address these general
request opportunities which are already
in existence, EPA, as a matter of
administrative policy, would give such
requests from tribal governments (as
well as Governors of States) appropriate
priority and consideration.

The impact on owners and operators
of facilities that EPA includes within
the TRI reporting program pursuant to
the authority of EPCRA Section
313(b)(2) is that they will be required to
report to EPA and the relevant Tribe (for
facilities located in Indian country) or
State (for facilities outside of Indian
country) under TRI. The impact from
this opportunity on citizens around the
requested facility will be access to
additional information on chemicals
being managed at the facility if EPA
adds the facility.

3. Petitions by Tribal Governments for
EPA To Add Specific Chemicals to the
TRI List or To Delete Specific Chemicals
From the TRI List

Under this final rule, Tribes have the
same opportunity as Governors of States
to petition EPA to require that a
chemical be added to or removed from
the TRI list of toxic chemicals.
Ultimately, it is EPA that determines
whether the chemical will be added to,
or deleted from, the TRI list. If EPA adds
a chemical to the list, such action would
affect all facilities releasing the
particular substance, regardless of a
facility’s location inside or outside of
the petitioning Tribe’s Indian country.
This type of provision already applies in
the context of petitions by Governors of
States (EPCRA Section 313(e)(2)). EPA
interprets the statute to provide similar
opportunities to the Tribal Chairperson
or equivalent elected official. This is an
opportunity and not a requirement. In
other words, the Tribal Chairperson or
equivalent elected official will not be
required to petition EPA to modify the
list of substances managed by TRI;
however, he or she may do so, for
instance, if there is a concern about
toxic releases of that substance.

If EPA receives a petition from a Tribe
that requests the addition of a particular
chemical, EPA has 180 days to respond
with either the initiation of a
rulemaking to add the chemical to the
list or an explanation of why the
petition does not meet the requirements
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to add a chemical to the list. The
petition would need to be based on the
criteria provided in subparagraph (A),
(B), or (C) of EPCRA Section 313(d)(2).
As a matter of administrative policy,
EPA would place a high priority on
petitions from Tribes to add a chemical.
However, if EPA does not respond
within 180 days of receipt of a Tribe’s
petition to add a chemical, the chemical
would be added to the list pursuant to
EPCRA Section 313(e)(2).

Within 180 days of receipt of a Tribe’s
petition to delete a chemical based on
the criteria provided in subparagraph
(A), (B), or (C) of EPCRA Section
313(d)(2), EPA will either initiate a
rulemaking to delete the chemical or
explain why EPA denied the petition.
Unlike the analogous process for
petitions to add a chemical, however,
the chemical would not be deleted
within 180 days if EPA failed to
respond.

Further, any person may petition EPA
to add or delete a chemical based on
certain grounds specified under EPCRA
Section 313(e)(1). However, if EPA
receives a petition by a private citizen
to add a chemical and EPA fails to
respond within 180 days, the chemical
would not necessarily be added. This
result distinguishes citizen petitions to
add a chemical from petitions to add a
chemical by a Governor of a State or, as
clarified under this final rule, the Tribal
Chairperson or equivalent elected
official (compare EPCRA Section
313(e)(1) with EPCRA Section
313(e)(2)).

During the Agency’s consultation
with Tribes, EPA received several
positive comments about this
clarification to the petition rights for
Tribes to add a chemical to the TRI
reporting list. For more information, the
materials summarizing these meetings
and the blog can be accessed from the
docket for this rule (Docket ID No. EPA—
HQ-0OEI-2011-0196).

If EPA adds a chemical(s) to the TRI
list (through its own initiative under
Section 313(d) or in response to a
petition), the impact on owners and
operators of facilities with the toxic
chemical(s) in question will be that they
would be required to evaluate the TRI
reporting requirements with the new
chemical and, if appropriate, based on
those requirements, report under TRI to
EPA and the relevant State or, if located
in Indian country, the relevant Tribe.
The impact from this action by EPA on
Tribes, States, and the general public
will be that they would have access to
information on new toxic chemicals
being managed at facilities across the
nation. The potential impact from this
action on industry consists of the cost

of compliance for facilities that will
have to report for a particular chemical
that EPA added.

IV. What comments did EPA receive on
this rule for TRI reporting for facilities
in Indian country and what are EPA’s
responses to those comments?

EPA received 10 comments on the
Federal Register document “TRI
Reporting for Facilities Located in
Indian Country and Clarification of
Additional Opportunities Available to
Tribal Governments under the TRI
Program” (September 30, 2011; 76 FR
60781). The commenters included two
individuals, two tribal environmental
groups, one state agency, four
organizations, and one industry group.
The comments from individuals and
tribal environmental groups were
supportive of EPA’s intent to clarify
opportunities for Tribes regarding
participation in the TRI Program. These
commenters supported this rule as it
promotes tribal sovereignty and will
better enable Tribes to understand toxic
releases within Indian country. Some of
these commenters, while supporting
EPA’s action, requested additional
actions such as: Clarifying the
procedures for tribal executive officials
to submit requests or petitions; and
extending the rule to include ceded
territories used for hunting, fishing, and
gathering. Other commenters expressed
concerns regarding EPA’s authority to
implement this rule, possible
complications in State emergency
response activities, and EPA’s
assessment of compliance burdens on
reporting facilities or receipt burdens on
responsible tribal officials. Many of the
comments and EPA’s responses are
summarized below. The complete set of
comments and EPA’s complete
responses can be found in the response
to comment document in the docket for
this action.

1. Comments Asserted That EPA Lacks
Congressional Authority To Implement
This Rulemaking

Several commenters stated that
section 313(a) of EPCRA requires a
facility owner or operator to submit the
reporting form to two governmental
authorities: The EPA Administrator and
the appropriate State official or officials,
as designated by the Governor. These
commenters assert that EPA can neither
relieve the facility of the statutory
obligation to submit the form to State
officials nor require the facility to
submit the form to any authority other
than the EPA or the State. The
commenters further assert that section
329(9) of EPCRA, the definition of
“State,” does not include Indian Tribes.

The commenters assert that when
Congress intends to include Tribes
within the definition of “State,” it does
so clearly, and the commenters point to
the Clean Air Act, the Safe Drinking
Water Act, and the Clean Water Act as
examples of such clear intentions. One
commenter also notes that Congress
expressly included a provision that
Tribes should be afforded substantially
the same treatment as States for
purposes of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) of 1980. This commenter
argues that the use of this language in
CERCLA and its corresponding absence
in EPCRA indicates an intent to
preclude Tribes from being treated
similar to States for the purposes of
EPCRA. The commenters argue that EPA
does not have the authority to construe
“an official or officials of the State
designated by the Governor” to mean
“an official or officials of the Indian
Tribe designated by the Tribal
Chairperson or equivalent elected
official of the relevant Indian Tribe.”

EPA disagrees with the comments and
believes that EPCRA provides EPA
ample authority to fill gaps in
implementing the statute’s requirements
in Indian country by reasonably
exercising the Agency’s discretion to
establish appropriate tribal roles to
receive TRI reports in Indian country.
EPCRA does not explicitly address the
role of Tribes in implementing Title III
programs. EPA notes that relevant
authorities in Indian country generally
lie with Tribes and the federal
government, and not with States. See,
e.g., Alaska v. Native Village of Venetie
Tribal Government, 522 U.S. 520, 527
n.1 (1998). EPA does not interpret the
statute’s silence regarding Tribes and
Indian country as demonstrating the
requisite clear Congressional intent to
extend State roles into such areas.
Further, EPA does not agree with the
commenters’ premise that when a
statute is silent as to the role of Tribes,
EPA is precluded from exercising its
discretion to designate Indian Tribes as
the appropriate implementing entities in
Indian country. Rather, EPA views the
statute’s silence as reserving to EPA’s
discretion the appropriate means to fill
implementation gaps in Indian country.
In view of the critical importance of
local leadership in Title III
implementation, EPA has exercised its
discretion to treat Tribes as the
appropriate entities to receive TRI
reports from facilities in their Indian
country. EPA notes that this approach is
consistent with existing tribal roles
under EPA’s Emergency Planning and
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Notification regulations at 40 CFR part
355.

2. Comments Asserted That Tribes Lack
Congressional Authority To Implement
the TRI Program

EPA received comments stating that
Tribes do not have the legal authority to
implement EPCRA. The commenters
argue that because this rule involves the
regulation of non-members, i.e., non-
Indians, that own land in fee within
Indian reservations and the regulation of
facilities adjacent to, but not within,
Indian country, express authorization by
Congress is required for Tribes to
exercise this legal authority. One of the
comments cites Montana v. United
States, 450 U.S. 544 (1981), for the
proposition that tribal jurisdiction over
non-members is limited.

EPA disagrees with the commenters’
premise that Tribes are unable to
implement the EPCRA roles included in
this rulemaking in Indian country and
notes that this rulemaking does not
change the reporting requirements for
facilities adjacent to, but not within,
Indian country. EPA notes that in the
prior rulemaking establishing tribal
roles in implementing Title III, the
Agency concluded that Tribes are
generally able to exercise sufficient
authority to carry out Title III
emergency planning and response
activities in Indian country. 55 FR
30632, 306041 (July 26, 1990). See also
“Summary and Response to Comments
Received on Notice of Proposed
Rulemaking Under Sections 311 and
312 of the Superfund Amendments and
Reauthorization Act of 1986—March 29,
1989” (June 20, 1990). EPA continues to
believe that Tribes are the appropriate
entities for such functions in Indian
country. This is especially true with
regard to the functions at issue in this
rulemaking, which do not include any
separate regulatory program approval or
other exercise of regulatory authority by
Tribes. Tribes will simply need to
accept the reports filed by covered
facilities pursuant to statutory
requirements. EPA is not approving any
separate regulatory or enforcement
functions for Tribes, as such functions
are not necessary elements of this
program. With regard to the
opportunities for Tribes to petition EPA
to add chemicals or facilities to the TRI
program, we note that it is EPA, not
Tribes or States, who ultimately decides
which chemicals and facilities will be
covered. The exercise of this federal
function by EPA does not entail any
exercise of regulatory authority by
Tribes (or States).

3. Comments Requested That Rule
Extend to Ceded Territories Used by
Tribes

Two commenters sought an extension
of the rule to include lands ceded by
treaties that may be used by Tribes for
hunting, fishing, and gathering. These
commenters also asked that EPA extend
this action to lands ten miles away from
any reservation due to the migration of
air emissions.

EPA recognizes that the problem
presented by releases from facilities in
cross-border areas is present in any
emergency response scheme that relies
on reporting to local officials. EPCRA
recognizes this issue and encourages
cross-boundary cooperation; section
304(b)(1) requires that emergency
notification be given to ““the State
emergency planning commission of any
State likely to be affected by the
release.” With regard to Indian country,
EPA understands Indian Tribes to be
within the scope of “State” for the
purposes of section 304(b)(1)
notification. EPA encourages Tribes,
State Emergency Response Commissions
(SERCs), and Local Emergency Planning
Committees (LEPCs) to participate in
joint planning and cooperative efforts to
prepare for potential emergencies.

EPA declines to extend the rule as
requested by the commenters because of
the local nature of emergency planning.
It is important that one entity be
responsible for emergency planning in
an area to enable effective emergency
response. EPA encourages joint
planning and cooperative efforts
between LEPCs, SERCs, and Tribes to
address these entities’ interests in
emergency response planning in lands
outside their borders.

4. Comments Asserted That the Rule
Could Complicate Emergency Response
Activities in Areas Where Indian
Country Status May Be Hard To Identify

EPA received comments that this
action will make TRI data more difficult
to obtain, particularly in Oklahoma,
where the status of lands is often
uncertain. The commenters argue that
the public and first responders will
need to take steps to evaluate the status
of the land before knowing where to
seek relevant reporting information. One
commenter adds that this rule could
endanger first responders, LEPCs, and
local residents because they will not be
able to easily determine which
hazardous materials are within their
communities, or how to respond to a
chemical release because these facilities
would only be required to report to a
tribal government, not the Department
of Environmental Quality (DEQ).

Additionally, these commenters note
that they find EPA’s database unreliable,
because the information is no longer
current by the time it becomes public.

EPA recognizes the need to publish
current TRI data and released the
preliminary 2010 data on July 28, 2011,
less than one month after the July 1st
reporting deadline. EPA believes that
this approach of releasing the most
recent TRI data soon after the reporting
deadline and before the TRI National
Analysis has been developed helps
communities to have access to the most
recent data as quickly as possible.

In addition, EPA believes that in most
cases, determining whether reporting
facilities are located within Indian
country will be straightforward, and
there should be little or no confusion
regarding such locations. This is
especially true for facilities that are
covered by regulatory programs under
other federal environmental statutes,
e.g., the Clean Water Act, the Clean Air
Act, and the Resource Conservation and
Recovery Act, as the land status of their
locations may already have been
considered in determining the
applicable regulatory agency. The EPA
recognizes that certain rarer situations
may raise more complex factual
scenarios. In such cases, EPA intends to
work with the relevant Tribe, State, and
facility to assess the Indian country
status of the particular facility’s
location. EPA believes that sufficient
information will be available for first
responders to determine the appropriate
source for reporting information. EPA
does not believe that this rule will
increase risk to first responders and
emergency response personnel. While
States and Tribes will be one resource
for TRI data, EPA houses all of the
reported toxic release information from
facilities in one comprehensive database
which provides a complete account of
facilities and information on their
chemicals. EPA makes TRI release data
available to the public less than one
month after the July 1st reporting
deadline. During the three-week period
between new report submission and
public availability, EPA encourages
emergency response personnel to work
with States, Tribes and EPA to assist in
filling any alleged temporary gaps in
data availability. In anticipation of an
emergency, EPA also encourages such
collaboration so that emergency
response personnel can preemptively
clarify the land status of any facilities of
interest that may be in Indian country.
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5. Comments Asserted That EPA’s
Interpretation of EPCRA To Remove
State’s Responsibility To Receive TRI
Reports Is Unreasonable

Two commenters stated that EPA’s
interpretation of EPCRA is unreasonable
because it removes the state’s
responsibility for accepting TRI reports
and making them publicly available.

EPA does not believe that EPCRA
designates States as the responsible
entity for accepting TRI reports for
facilities in Indian country. EPA notes
that, consistent with applicable
principles of federal Indian law, it is the
federal government and Tribes, not the
States, that generally implement
programs in Indian country. See, e.g.,
Alaska v. Native Village of Venetie
Tribal Government, 522 U.S. 520, 527
n.1. EPA does not interpret the language
or legislative history of Title III as
expressing any Congressional intent to
extend State programs into Indian
country.

6. Comments Expressed Concerns
Regarding Identification of Facilities’
Indian Country Status and Requested a
Delay of the Rule’s Effective Date

One commenter stated that if the
proposed rule is finalized,
implementation should be delayed,
because EPA and Tribes need time to
develop a way for reporters to determine
Indian country in Oklahoma.

EPA does not believe there is any
programmatic benefit to delaying
implementation of this rule or
establishing new deadlines. The risks
from chemical accidents are real and
current, and EPA encourages the
communities in which these risks exist
to move quickly and expeditiously to
begin addressing those risks. In
addition, as noted above, EPA believes
that in most cases, determining whether
reporting facilities are located within
Indian country will be straightforward.
This is especially true for facilities that
are covered by regulatory programs
under other federal environmental
statutes, e.g., the Clean Water Act, the
Clean Air Act, and the Resource
Conservation and Recovery Act, as the
land status of their locations may
already have been considered in
determining the applicable regulatory
agency. EPA also notes that assessments
of whether a reporting facility is located
in Indian country can generally be
easily verified through consultation
with the Department of the Interior or
through reference to readily available
materials. As stated above, EPA
recognizes that certain rarer situations
may raise more complex factual
scenarios. In such cases, EPA intends to

work with the relevant State, Tribe, and
facility to assess the Indian country
status of the particular facility’s
location. The EPA notes that it is
ultimately a facility’s responsibility to
ascertain whether it is required to report
to the Tribe or State, in addition to EPA.

7. Comments Expressed Concern for
Potential Gaps in States’ TRI Databases

One commenter stated that States will
not have access to TRI information in
Indian country and will thus have
potential data gaps.

EPA generally makes TRI data
available to the public less than one
month after the reporting deadline, thus
making any alleged data availability
gaps temporary and short-term in
nature. We note that this concern would
also apply to cross-border situations as
between States, which is an issue that
exists irrespective of this rulemaking.
Similarly, Tribes have expressed
interest in release data for areas near,
but outside of, their Indian country.
During the approximate three-week
period between report submission and
public availability, EPA encourages
States and Tribes to work together to
share TRI data on facilities of mutual
interest.

8. Comments Expressed Concern That
Potential Delays in States’ Receipt of
TRI Reports for Facilities in Indian
Country May Have Adverse Effects in
State Compliance Monitoring

Two commenters expressed concerns
that this action may have adverse effects
on compliance monitoring. One of these
commenters stated that it uses TRI data
to compare reported quantities of
releases to media-permitted releases,
which has revealed several releases in
excess of permitted releases in the past.
This commenter alleged that a delay in
getting updated TRI information would
delay this comparison and prolong
potential noncompliance.

EPA recognizes the need to publish
current TRI data, and released the
preliminary 2010 data on July 28, 2011,
less than one month after the July 1st
reporting deadline. With regard to
compliance monitoring under federal
environmental laws, EPA also notes that
it is generally EPA or the relevant
Indian Tribe that implements
environmental programs in Indian
country. State programs are generally
not approved by EPA for such areas.

9. Comments Questioned Whether the
Economic Analysis Included Indian
Allotments in EPA’s Assessment of
Burden

One commenter requested that EPA
further consider the impact on regulated

entities and specifically asks whether
EPA’s Economic Analysis included TRI
facilities on Indian allotments. The
commenter asserted that there will be a
cost in determining whether or not a
facility is on an allotment.

EPA has developed an economic
analysis to assess the impact on
facilities located in Indian country. The
economic analysis estimates
incremental economic burden for
facilities that are required to report
releases to TRI. The term Indian
country, as defined in 40 C.F.R. 372.3,
includes Indian allotments, so EPA
therefore accounted for such facilities in
the universe of those affected by this
rule. The Agency’s estimation of burden
to a facility included coordination with
EPA and other offices regarding Indian
country land status issues. Originally,
EPA estimated the time it would take for
a facility to make this determination
would be, on average, about 10 minutes.
This 10-minute assumption considered
the fact that most facility reporters are
already aware of their facilities’
geographic status relating to Indian
country. In light of this commenter’s
concern, EPA increased the average time
(over the full universe of facilities) for
a facility reporter to make this
determination, including consulting
with EPA as appropriate, to 30 minutes.
This increase in reporter burden for
compliance determination is reflected in
the final economic analysis and raises
the total first year incremental cost from
$377,695 to $388,161, based on an
updated total of 6,985 burden hours.
EPA recognizes that certain rarer
situations may raise more complex
factual scenarios. In such cases, EPA
intends to work with the relevant State,
Tribe, and facility to assess the Indian
country status of the particular facility’s
location.

10. Comments Asserted That
Implementation of This Rule May Result
in Additional Burden on Tribes Who
Receive TRI Reports

EPA received comment on potential
economic impact and implementation
issues for Tribes. This commenter
expressed concern for the increased
workload for Tribes and asked that EPA
share the rationale of the cost analysis
or conduct a benefits analysis. The
commenter requested that EPA work
with Tribes to assist Tribes in easily
managing the data and using the data to
educate the community. The commenter
also requested assistance with upgrades
to paper or electronic reporting systems.

EPA disagrees that the
implementation of this rule will result
in additional burden to the Tribes
responsible for receiving TRI reports in
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their Indian country. As described by
the rule, a Tribe’s only responsibility
will be to receive the submitted TRI
report(s). Per the rule, Tribes are not
required to manage data, i.e., analyze or
disseminate data, or educate their
community, although we do encourage
the use of the TRI data for community
right-to-know purposes. Separate from
this rule, EPA already works with tribal
communities to help them better
understand the TRI data as well as the
software tools with which individuals
can access and analyze the releases on
or near their location. EPA will continue
to work with Tribes in this manner, and
our intent through this rule is to
increase tribal participation in the TRI
program. Therefore, as Tribes and States
now have similar responsibilities and
rights pertaining to TRI report receipt
and chemical petitioning, we expect
that Tribes may choose to increase their
focus on the TRI. EPA is prepared to
work with interested Tribes to increase
understanding and awareness of the TRI
Program.

V. References

EPA has established an official public
docket for this action under Docket ID
No. EPA-HQ-0OEI-2011-0196. The
public docket includes information
considered by EPA in developing this
action, which is electronically or
physically located in the docket. For
assistance in locating any of these
documents, please consult the person
listed in the above FOR FURTHER
INFORMATION CONTACT section.

VI. Statutory and Executive Order
Reviews Associated With This Action

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a “significant
regulatory action” under the terms of
Executive Order (EO) 12866 (58 FR
51735, October 4, 1993) and is therefore
not subject to review under EOs 12866
and 13563 (76 FR 3821, January 21,
2011).

B. Paperwork Reduction Act

This final rule does not contain any
new information collection
requirements that require additional
approval by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq. Currently, the facilities subject to
the reporting requirements under
EPCRA 313 and the Pollution
Prevention Act (PPA) 6607 may use (to
the extent applicable) the EPA Toxic
Chemical Release Inventory Form R

(EPA Form 9350-1), the EPA Toxic
Chemical Release Inventory Form A
(EPA Form 9350-2), and the EPA Toxic
Chemical Release Inventory Form R
Schedule 1 (EPA Form 9350-3) for
dioxin and dioxin-like compounds. The
Form R must be completed if a facility
manufactures, processes, or otherwise
uses any listed chemical above
threshold quantities and meets certain
other criteria. For the Form A, EPA
established an alternative threshold for
facilities with low annual reportable
amounts of a listed toxic chemical. A
facility that meets the appropriate
reporting thresholds, but estimates that
the total annual reportable amount of
the chemical does not exceed 500
pounds per year, can take advantage of
an alternative manufacture, process, or
otherwise use threshold of 1 million
pounds per year of the chemical,
provided that certain conditions are
met, and submit the Form A instead of
the Form R. In addition, respondents
may designate the specific chemical
identity of a substance as a trade secret
pursuant to EPCRA section 322 (42
U.S.C. 11042: 40 CFR part 350).

OMB has approved the reporting
burden associated with the EPCRA
Section 313 reporting requirements
under OMB Control number 2025-0009
(EPA Information Collection Request
(ICR) No. 1363.21). As provided in 5
CFR 1320.5(b) and 1320.6(a), an Agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number. The OMB control numbers
relevant to EPA’s regulations are listed
in 40 CFR part 9, 48 CFR chapter 15,
and displayed on the information
collection instruments (e.g., forms,
instructions).

EPA estimates the incremental burden
for facilities located in Indian country to
send their reports to the Tribe instead of
the State to average, in the first year,
approximately $44.64 per facility for the
47 facilities located in Indian country.
EPA estimates an incremental burden of
$18.51 for the remaining 20,857 TRI
reporters. Thus, the total first year
incremental cost associated with the
rule is estimated at $388,161 based on
6,985 total burden hours. In subsequent
years, there is no incremental reporting
burden, given that the burden created by
the rule is limited to rule familiarization
and compliance determination in which
facilities will only engage in the first
year. These estimates include the time
needed to become familiar with the new
requirement (rule familiarization) and to
determine whether the facility is located
in Indian country (compliance
determination). The actual burden on

any facility may be different from this
estimate depending on how much time
it takes individual facilities to complete
these activities.

C. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions. For
purposes of assessing the impacts of
today’s rule on small entities, small
entity is defined as: (1) A business that
is classified as a ““small business” by the
Small Business Administration at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field. All of the 3,210
potentially affected small entities have
cost impacts of less than 1% in the first
year of the rulemaking. Note that
facilities do not incur an increase in
reporting burden or costs in subsequent
years of the rulemaking. No small
entities are projected to have a cost
impact of 1% or greater. Of the 3,210
estimated cost impacts, there is a
maximum impact of approximately
0.713% and a median impact of
approximately 0.003%. A more detailed
analysis of the impacts on small entities
is located in EPA’s economic analysis
support document, Economic Analysis
of the Toxics Release Inventory (TRI)
Reporting for Facilities Located in
Indian Country Final Rule, located in
the docket.

After considering the economic
impacts of this rule on small entities, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities.

D. Unfunded Mandates Reform Act
(UMRA)

This rule does not contain a Federal
mandate that may result in expenditures
of $100 million or more for State, local,
and tribal governments, in the aggregate,
or the private sector in any one year.
EPA’s economic analysis indicates that
the total cost of this rule is estimated to
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be $388,161 in the first year of
reporting, and $0 in subsequent years.
Thus, this rule is not subject to the
requirements of sections 202 or 205 of
UMRA.

This rule is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments.
Small governments are not subject to the
EPCRA section 313 reporting
requirements.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This action
relates to toxic chemical reporting under
EPCRA section 313, which primarily
affects private sector facilities. Thus,
Executive Order 13132 does not apply
to this action.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and State and local governments, EPA
has specifically solicited comment on
this action from State and local officials
prior to promulgating this final rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Under Executive Order 13175 (65 FR
67249, November 9, 2000), EPA may not
issue a regulation that has tribal
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by tribal governments, or
EPA consults with tribal officials early
in the process of developing the
proposed regulation and develops a
tribal summary impact statement.

EPA has concluded that this action
may have tribal implications, as
specified in Executive Order 13175.
However, it will neither impose
substantial direct compliance costs on
tribal governments, nor preempt Tribal
law. This action relates to toxic
chemical reporting under EPCRA
section 313, which primarily affects
private sector facilities; however, it may
have tribal implications due to how the
Agency is changing the current way
toxic chemical reporting information is
transmitted and received. EPA
consulted with tribal officials early in
the process of developing this regulation

to permit them to have meaningful and
timely input into its development. EPA
organized and provided a formal
consultation with Tribes to discuss the
actions that may have the potential to
affect one or more Tribes or areas of
interest to Tribes. Two consultation
calls occurred on February 7 and 28 of
2011, and during these calls EPA
facilitated discussion and received
views and comments from Tribes in
relation to the actions proposed, and
eventually finalized in this rule. During
the Agency’s consultation with Tribes,
EPA received several positive comments
about the clarification to the request
rights for Tribes to add a facility to the
TRI, as well as the petitioning rights to
add or delete a chemical. Furthermore,
EPA officiated two additional webinars
for representatives from the National
Tribal Air Association (NTAA) on
March 17 and 30 of 2011, and hosted a
blog to collect electronic feedback from
Tribes and other interested parties.
Additionally, in the spirit of EO 13175,
and consistent with EPA policy to
promote communications between EPA
and Indian tribal governments, EPA
specifically solicited additional
comment on the proposed action from
tribal officials. EPA is finalizing this
regulation in order to better clarify tribal
opportunities for participation in the
TRI Program and to enable Tribes to
take a more active role by receiving the
facility reports documenting releases
within their Indian country. Through
this final rule, EPA is also providing
certain opportunities for Tribal
Chairpersons or equivalent elected
officials that are already in place for
Governors of States. EPA has addressed
all feedback from its consultation with
Tribes in this rulemaking.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets EO 13045 (62 FR
19885, April 23, 1997) as applying only
to those regulatory actions that concern
health or safety risks, such that the
analysis required under section 5-501 of
the EO has the potential to influence the
regulation. This action is not subject to
EO 13045 because it does not establish
an environmental standard intended to
mitigate health or safety risks.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001), because it is not a significant
regulatory action under Executive Order
12866.

L National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

This final rulemaking does not
involve technical standards. Therefore,
EPA did not consider the use of any
voluntary consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

EO 12898 (59 FR 7629, Feb. 16, 1994)
establishes Federal executive policy on
environmental justice. Its main
provision directs Federal agencies, to
the greatest extent practicable and
permitted by law, to make
environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States. EPA
has determined that this final rule will
not have disproportionately high and
adverse human health or environmental
effects on minority or low-income
populations because it does not affect
the level of protection provided to
human health or the environment. This
final rule provides opportunities to
request the addition of chemicals and
facilities to the EPCRA section 313
reporting requirements. By adding
chemicals to the list of toxic chemicals
subject to reporting under section 313 of
EPCRA, EPA would be providing
communities across the United States
(including minority populations and
low-income populations) with access to
data which they may use to seek lower
exposures and consequently, reductions
in chemical risks for themselves and
their children. This information can also
be used by government agencies and
others to identify potential problems, set
priorities, and take appropriate steps to
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reduce any potential risks to human
health and the environment. Therefore,
the informational benefits of this final
rule will have a positive effect on the
human health and environmental
impacts of minority populations, low-
income populations, and children.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A Major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2). This final
rule is effective April 19, 2012. The
requirement of facilities located in
Indian country to report to tribal
governments is effective beginning with
reporting year 2012 (reports due by July
1, 2013).

List of Subjects in 40 CFR Part 372

Environmental protection,
Community right-to-know, Reporting
and recordkeeping requirements, Tribes,
and Indian country.

Dated: April 11, 2012.
Lisa P. Jackson,
Administrator.

Therefore, 40 CFR part 372 is
amended as follows:

PART 372—TOXIC CHEMICAL
RELEASE REPORTING: COMMUNITY
RIGHT-TO-KNOW

m 1. The authority citation for part 372
continues to read as follows:

Authority: 42 U.S.C. 11023 and 11048.

m 2.In §372.3, the definition of ““Chief
Executive Officer of the tribe” is
removed, the definition of “State” is
revised, and the definition “Tribal
Chairperson or equivalent elected
official” is added in alphabetical order
to read as follows:

§372.3 Definitions.
* * * * *

State means any State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam,
American Samoa, the United States

Virgin Islands, the Commonwealth of
the Northern Mariana Islands, and any
other territory or possession over which
the United States has jurisdiction.

* * * * *

Tribal Chairperson or equivalent
elected official means the person who is
recognized by the Bureau of Indian
Affairs as the chief elected

administrative officer of the Tribe.
* * * * *

m 3. Add § 372.20 to subpart B to read
as follows:

§372.20 Process for modifying covered
chemicals and facilities.

(a) Request to add a facility to the TRI
list of covered facilities.

(b) The Administrator, on his own
motion or at the request of a Governor
of a State (with regard to facilities
located in that State) or a Tribal
Chairperson or equivalent elected
official (with regard to facilities located
in the Indian country of that Tribe), may
apply the requirements of section 313 of
Title III to the owners and operators of
any particular facility that
manufactures, processes, or otherwise
uses a toxic chemical listed under
subsection (c) of section 313 of Title III
if the Administrator determines that
such action is warranted on the basis of
toxicity of the toxic chemical, proximity
to other facilities that release the toxic
chemical or to population centers, the
history of releases of such chemical at
such facility, or such other factors as the
Administrator deems appropriate.

(c) Petition to add or delete a
chemical from TRI list of covered
chemicals.

(d) In general. (1) Any person may
petition the Administrator to add or
delete a chemical to or from the list
described in subsection (c) of section
313 of Title III on the basis of the
criteria in subparagraph (A) or (B) of
subsection (d)(2) and (d)(3) of section
313 of Title III. Within 180 days after
receipt of a petition, the Administrator
shall take one of the following actions:

(i) Initiate a rulemaking to add or
delete the chemical to or from the list,
in accordance with subsection (d)(2) or
(d)(3) of section 313 of Title III.

(ii) Publish an explanation of why the
petition is denied.

(2) State and Tribal petitions. A State
Governor, or a Tribal Chairperson or
equivalent elected official, may petition
the Administrator to add or delete a
chemical to or from the list described in
subsection (c) of section 313 of Title III
on the basis of the criteria in
subparagraph (A), (B), or (C) of
subsection (d)(2) of section 313 of Title
III. In the case of such a petition from

a State Governor, or a Tribal
Chairperson or equivalent elected
official, to delete a chemical, the
petition shall be treated in the same
manner as a petition received under
paragraph (d)(1) of this section. In the
case of such a petition from a State
Governor, or a Tribal Chairperson or
equivalent elected official, to add a
chemical, the chemical will be added to
the list within 180 days after receipt of
the petition, unless the Administrator:

(i) Initiates a rulemaking to add the
chemical to the list, in accordance with
subsection (d)(2) of section 313 of Title
III, or

(ii) Publishes an explanation of why
the Administrator believes the petition
does not meet the requirement of
subsection (d)(2) of section 313 of Title
III for adding a chemical to the list.
m 4.In § 372.27, paragraph (d) is revised
to read as follows:

§372.27 Alternate threshold and
certification.
* * * * *

(d) Each certification statement under
this section for activities involving a
toxic chemical that occurred during a
calendar year at a facility must be
submitted to EPA and to the State in
which the facility is located on or before
July 1 of the next year. If the covered
facility is located in Indian country, the
facility shall submit the certification
statement as described above to EPA
and to the official designated by the
Tribal Chairperson or equivalent elected
official of the relevant Indian Tribe,
instead of to the State.

* * * * *

m 5.In §372.30, paragraph (a) is revised
to read as follows:

§372.30 Reporting requirements and
schedule for reporting.

(a) For each toxic chemical known by
the owner or operator to be
manufactured (including imported),
processed, or otherwise used in excess
of an applicable threshold quantity in
§372.25,§372.27, or §372.28 at its
covered facility described in § 372.22 for
a calendar year, the owner or operator
must submit to EPA and to the State in
which the facility is located a completed
EPA Form R (EPA Form 9350-1), EPA
Form A (EPA Form 9350-2), and, for the
dioxin and dioxin-like compounds
category, EPA Form R Schedule 1 (EPA
Form 9350-3) in accordance with the
instructions referred to in subpart E of
this part. If the covered facility is
located in Indian country, the facility
shall submit (to the extent applicable) a
completed EPA Form R, Form A, and
Form R Schedule 1 as described above
to EPA and to the official designated by
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the Tribal Chairperson or equivalent
elected official of the relevant Indian
Tribe, instead of to the State.

* * * * *

[FR Doc. 2012—9442 Filed 4-18-12; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Part 810
RIN 0580-AB12

United States Standards for Wheat

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.

ACTION: Proposed rule; corrections.

SUMMARY: This document corrects the
preamble and the regulatory text to a
proposed rule published by the Grain

Administration (GIPSA) in the Federal
Register of April 11, 2012, regarding a
proposal to revise the U.S. Standards for
Wheat under the U.S. Grain Standards
Act. The proposed rule would change
the definition of Contrasting classes in
Hard White wheat and change the grade
limits for shrunken and broken kernels.
GIPSA believes that these proposed
changes will help to facilitate the
marketing of wheat.

DATES: The comment period closing
date for the proposed rule published
April 11, 2012, at 77 FR 21685 remains
June 11, 2012.

FOR FURTHER INFORMATION CONTACT:
Patrick McCluskey, (816) 872—-1258.
SUPPLEMENTARY INFORMATION: In FR Doc.
2012-21685, published April 11, 2012,
at 77 FR 21690, make the following
corrections:

Preamble Correction

1. On page 21685, in the third
column, in the ADDRESSES section,

e Irene Omade, GIPSA, USDA, STOP
3642, 1400 Independence Avenue
SW., Room 2530-B, Washington, DC
20250-3604

2. On page 21687, in the second
column, 16th line, the phrase “GIPSA
does assume however, that there would
be no functional downside” is revised to
read “GIPSA does not assume however,
that there would be no function
downside”.

Regulatory Text Correction

3. On page 21690, the ‘“Maximum
percent limits of”” section of the table in
§ 810.2240(a) is correctly revised to read
as follows:

§810.2240 Grades and grade requirements
for wheat.

(a) * x %

Grades and Grade Requirements

* * * * *
Inspection, Packers and Stockyards revise the mail entry to read:
Maximum percent limits of:
Defects:
Damaged kernels
Heat (part of 10tal) .....oceoiiii e e et 0.2 0.2 0.5 1.0 3.0
1] 7= OSSR 2.0 4.0 7.0 10.0 15.0
Foreign material ............ccccoeneee. 0.4 0.7 1.3 3.0 5.0
Shrunken and broken kernels 2.0 4.0 8.0 12.0 20.0
Total 1.
Wheat of other classes: 2
(070011 = ) g Lo [ o] - 11T =T USSP 1.0 2.0 3.0 10.0 10.0
Total 3 3.0 5.0 10.0 10.0 10.0
£53 (o] 1= PRSPt 0.1 0.1 0.1 0.1 0.1

Dated: April 11, 2012.
Alan R. Christian,

Acting Administrator, Grain Inspection,
Packers and Stockyards Administration.

[FR Doc. 2012-9182 Filed 4-18-12; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0420; Directorate
Identifier 2011-NM-284-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede an
existing airworthiness directive (AD)
that applies to certain Bombardier, Inc.
Model CL-600-2B19 (Regional Jet

Series 100 & 440) airplanes. The existing
AD currently requires revising certain
sections of a certain airplane flight
manual, deactivating certain hydraulic
accumulators, removing certain
hydraulic accumulators, ultrasonic
inspections for cracks on accumulators
and screw caps and replacement if
necessary, and replacing certain
accumulators. Since we issued that AD,
we have determined that, for certain
airplanes, reducing the compliance time
for a certain replacement is necessary to
ensure that the identified unsafe
condition is addressed. This proposed
AD would continue to require the
existing actions from the existing AD.
We are proposing this AD to detect and
correct hydraulic accumulator screw
cap/end cap failure, which could result
in the loss of the associated hydraulic
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system and high-energy impact damage
to adjacent systems and structure, and
consequent loss of control of the
airplane.

DATES: We must receive comments on
this proposed AD by June 4, 2012.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., 400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; telephone
514—-855-5000; fax 514—855—7401; email
thd.crj@aero.bombardier.com; Internet
http://www.bombardier.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office (ACO), 1600
Stewart Avenue Suite 410, Westbury,
New York 11590; telephone (516) 228—
7318; fax (516) 794—5531.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the

ADDRESSES section. Include “Docket No.
FAA-2012-0420; Directorate Identifier
2011-NM-284—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On October 20, 2011, we issued AD
2011-23-08, Amendment 39-16859 (76
FR 71241, November 17, 2011). That AD
required actions intended to address an
unsafe condition on certain Bombardier,
Inc. Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes.

Since we issued AD 2011-23-08,
Amendment 39-16859 (76 FR 71241,
November 17, 2011), we have
determined that the compliance time
specified in paragraph (n) of this
proposed AD (referred to as paragraph
(g) in AD 2011-23-08) must be clarified.
We are including the phrase,
“whichever occurs first,” in paragraph
(n)(1) of this AD, which requires
operators to perform the action at the
earlier of the times. We have determined
that the proposed reduced compliance
time is necessary to address the
identified unsafe condition in a timely
manner. This compliance time also
matches the compliance time given in
Canadian Airworthiness Directive CF—
2010-24, dated August 3, 2010.

We have also determined that certain
phrases need to be added and certain
phrases need to be removed from certain
credit paragraphs of this AD. We have
revised paragraphs (0)(4) and (0)(5) of
this proposed AD to specify “‘before
December 22, 2011 (the effective date of
AD 2011-23-08, Amendment 39-16859
(76 FR 71241, November 17, 2011)),”
instead of ‘“‘before November 4, 2010.”
We have revised paragraph (0)(2) of this
AD by removing “hydraulic system No.
1” because the service information in
paragraph (0)(2) does not specify to
remove the hydraulic system No. 1
accumulator. We have also revised
paragraph (0)(2) of this proposed AD by
removing Bombardier Service Bulletin
601R-32-107, Revision A, dated June
17, 2010, because credit for that service
bulletin is already given in paragraph
(m) of this proposed AD. You may
obtain further information by examining
the MCAI in the AD docket.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Changes to Existing AD

This proposed AD would retain all
requirements of AD 2011-23-08,
Amendment 39-16859 (76 FR 71241,
November 17, 2011). Since AD 2011—
23-08 was issued, the AD format has
been revised, and certain paragraphs
have been rearranged. As a result, the
corresponding paragraph identifiers
have changed in this proposed AD, as
listed in the following table:

REVISED PARAGRAPH IDENTIFIERS

Requirement in AD
2011-23-08, Amendment
39-16859 (76 FR 71241,

November 17, 2011)

Corresponding
requirement in this
proposed AD

paragraph (p)(1)
paragraph (p)(2)
paragraph (p)(3)
paragraph (1)
paragraph (m)
paragraph (n)
paragraph (0)(4)
paragraph (0)(5)

paragraph (1)
paragraph (m)
paragraph (n)
paragraph (o)
paragraph (p)
paragraph (q)
paragraph (r)
paragraph (s)

We have also revised paragraph (j)
(paragraph (j) of AD 2011-23-08,
Amendment 39-16859 (76 FR 71241,
November 17, 2011)) of this proposed
AD to refer to paragraph (k) of this AD
instead of paragraph (1)(1) (paragraph (1)
of AD 2011-23-08) for the applicable
compliance times.

Differences Between This AD and the
MCALI or Service Information

The actions specified in Canadian
Airworthiness Directive CF—2010-24,
dated August 3, 2010, apply only to
Tactair accumulators. The actions
required by paragraphs (h), (i), and (m)
of this proposed AD apply to all
accumulators in the positions specified
in paragraphs (h), (i), and (1) of this
proposed AD.

While Canadian Airworthiness
Directive CF-2010-24, dated August 3,
2010, does not require replacement of
the reducer of the hydraulic system No.


mailto:thd.crj@aero.bombardier.com
http://www.regulations.gov
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1 with a new reducer, paragraph (n) of
this proposed AD does.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 605 products of U.S.
registry.

The actions that are required by AD
2011-23-08, Amendment 39-16859 (76
FR 71241, November 17, 2011), and
retained in this proposed AD take about
33 work-hours per product, at an
average labor rate of $85 per work hour.
Required parts cost about $3,054 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, the estimated cost of the
currently required actions is $5,859 per
product.

The new requirements of this
proposed AD add no additional
economic burden.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2011-23-08, Amendment 39-16859 (76
FR 71241, November 17, 2011), and
adding the following new AD:

Bombardier, Inc.: Docket No. FAA-2012—
0420; Directorate Identifier 2011-NM-—
284—AD.

(a) Comments Due Date

We must receive comments by June 4,
2012.

(b) Affected ADs

This AD supersedes AD 2011-23-08,
Amendment 39-16859 (76 FR 71241,
November 17, 2011).

(c) Applicability
This AD applies to Bombardier, Inc. Model
CL-600-2B19 (Regional Jet Series 100 & 440)

airplanes, certificated in any category, serial
numbers 7003 and subsequent.

(d) Subject

Air Transport Association (ATA) of
America Code 29, Hydraulic Power; 32,
Landing Gear.

(e) Reason

This AD was prompted by reports of on-
ground hydraulic accumulator screw cap/end
cap failure. We are issuing this AD to detect
and correct hydraulic accumulator screw
cap/end cap failure, which could result in
the loss of the associated hydraulic system
and high-energy impact damage to adjacent

systems and structure, and consequent loss of
control of the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Retained Airplane Flight Manual (AFM)
Revision, With Revised Service Information

This paragraph restates the revision
required by paragraph (g) of AD 2010-22-02,
Amendment 39-16481 (75 FR 64636, October
20, 2010), with revised service information.
Within 30 days after November 4, 2010 (the
effective date of AD 2010-22-02,
Amendment 39-16481 (75 FR 64636, October
20, 2010)), revise the Limitations section,
Normal Procedures section, and Abnormal
Procedures section of the Canadair Regional
Jet AFM, CSP A-012, by incorporating
Canadair Regional Jet Temporary Revision
(TR) RJ/186-1, dated August 24, 2010, into
the applicable section of Canadair Regional
Jet AFM, CSP A—012. Thereafter, except as
provided by paragraph (p) of this AD, no
alternative actions specified in Canadair
Regional Jet TR RJ/186-1, dated August 24,
2010, may be approved.

Note 1 to paragraph (g) of this AD: The
actions required by paragraph (g) of this AD
may be done by inserting a copy of Canadair
Regional Jet TR R]/186-1, dated August 24,
2010, into the applicable section of the
Canadair Regional Jet AFM, CSP A-012.
When this TR has been included in the
general revisions of this AFM, the general
revisions may be inserted into this AFM, and
this TR removed, provided that the relevant
information in the general revision is
identical to that in Canadair Regional Jet TR
RJ/186-1, dated August 24, 2010.

(h) Retained Deactivation of the Hydraulic
System No. 3 Accumulator, With Revised
Service Information

This paragraph restates the deactivation
required by paragraph (h) of AD 2010-22-02,
Amendment 39-16481 (75 FR 64636, October
20, 2010), with revised service information.
Within 250 flight cycles after November 4,
2010 (the effective date of AD 2010-22—-02),
deactivate the hydraulic system No. 3
accumulator, in accordance with Part A of
the Accomplishment Instructions of
Bombardier Alert Service Bulletin A601R—
29-031, Revision A, dated March 26, 2009.
Doing the removal of the hydraulic system
No. 3 accumulator in paragraph (1) of this AD
terminates the requirements of this
paragraph. The actions in this paragraph
apply to all accumulators in hydraulic
system No. 3.

(i) Retained Removal of the Hydraulic
System No. 2 Accumulator, With Revised
Service Information

This paragraph restates the removal
required by paragraph (i) of AD 2010-22-02,
Amendment 39-16481 (75 FR 64636, October
20, 2010), with revised service information.
Within 500 flight cycles after November 4,
2010 (the effective date of AD 2010-22-02),
remove the hydraulic system No. 2
accumulator, in accordance with the
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Accomplishment Instructions of Bombardier
Service Bulletin 601R—29-032, Revision A,
dated January 26, 2010. The actions in this
paragraph apply to all accumulators in
hydraulic system No. 2.

(j) Retained Initial and Repetitive Ultrasonic
Inspections of Hydraulic System No. 1,
Inboard Brake and Outboard Brake
Accumulators, With Revised Service
Information

This paragraph restates the initial and
repetitive ultrasonic inspections required by
paragraph (k) of AD 2010-22-02,
Amendment 39-16481 (75 FR 64636, October

20, 2010), with revised service information.
For hydraulic system No. 1, inboard brake
and outboard brake accumulators having part
number (P/N) 601R75138—1 (08—60163—-001
or 08-60163—002): At the applicable
compliance times specified in paragraph (k)
of this AD, do the inspections required by
paragraphs (j)(1) and (j)(2) of this AD. Repeat
the inspections for each accumulator having
P/N 601R75138—1 (08—-60163—001 or 08—
60163—-002) thereafter at intervals not to
exceed 500 flight cycles until the
replacement specified in this paragraph is
done or the replacement specified in
paragraph (m) of this AD is done. If any crack

is found, before further flight, replace the
accumulator with a new accumulator having
P/N 601R75138-1 (08-60163-001 or 08—
60163—002) and having the letter “T” after
the serial number on the identification plate,
in accordance with the Accomplishment
Instructions of the applicable service bulletin
identified in table 1 or table 2 of this AD.

(1) Do an ultrasonic inspection for cracks
on each accumulator, in accordance with Part
B of the Accomplishment Instructions of the
applicable service bulletin identified in table
1 of this AD.

TABLE 1—BOMBARDIER SERVICE INFORMATION FOR ACCUMULATOR INSPECTION

Accumulator Document Revision Date
Hydraulic System No. 1 ......ccooeiiienen. Bombardier Alert Service Bulletin A601R-29-029, includ- | B .......cc.ccceeueneee. May 11, 2010.
ing Appendix A, dated October 18, 2007.
Inboard and Outboard Brake ................ Bombardier Alert Service Bulletin A601R-32-103, includ- | D .......ccccceevueneee. May 11, 2010.
ing Appendix A, Revision A, dated October 18, 2007.
(2) Do an ultrasonic inspection for cracks applicable service bulletin identified in table
on the screw cap, in accordance with the 2 of this AD.
Accomplishment Instructions of the
TABLE 2—BOMBARDIER SERVICE INFORMATION FOR SCREW CAP INSPECTION
Accumulator Document Revision Date
Hydraulic System No. 1 ........cccoeviienen. Bombardier Service Bulletin 601R—29-033, including Ap- | A ....ccoceiiviieeenn. May 11, 2010.
pendix A, dated May 5, 2009.
Inboard and Outboard Brake ................ Bombardier Service Bulletin 601R-32-106, including Ap- | A ....ccccooviriieeenn. May 11, 2010.
pendix A.

(k) Retained Initial and Repetitive
Ultrasonic Inspections of Hydraulic System
No. 1, Inboard Brake and Outboard Brake
Accumulators, With Revised Service
Information

This paragraph restates the initial and
repetitive ultrasonic inspections required by
paragraph (1) of AD 2010-22-02, Amendment
39-16481 (75 FR 64636, October 20, 2010),
with revised service information. For
hydraulic system No. 1 inboard brake, and
outboard brake accumulators having P/N
601R75138-1 (08—-60163—001 or 08—60163—
002): Do the inspections specified in
paragraph (j) of this AD at the applicable time
in paragraph (k)(1), (k)(2), and (k)(3) of this
AD.

(1) For any accumulator not having the
letter “T” after the serial number on the
identification plate and with more than 4,500
flight cycles on the accumulator as of
November 4, 2010 (the effective date of AD
2010-22—-02, Amendment 39-16481 (75 FR
64636, October 20, 2010)): Inspect within 500
flight cycles after November 4, 2010 (the
effective date of AD 2010-22-02).

(2) For any accumulator not having the
letter “T” after the serial number on the
identification plate and with 4,500 flight
cycles or less on the accumulator as of
November 4, 2010 (the effective date of AD
2010-22—-02, Amendment 39-16481 (75 FR
64636, October 20, 2010)): Inspect prior to
the accumulation of 5,000 flight cycles on the
accumulator.

(3) If it is not possible to determine the
flight cycles accumulated for any
accumulator not having the letter “T"” after
the serial number on the identification plate:
Inspect within 500 flight cycles after
November 4, 2010 (the effective date of AD
2010-22-02, Amendment 39-16481 (75 FR
64636, October 20, 2010)).

Note 2 to paragraph (j) of this AD: For any
accumulator having P/N 601R75138-1 (08—
60163-001 or 08—60163—002) and the letter
“T” after the serial number on the
identification plate, or if the accumulator
part number is not listed in paragraph (j) of
this AD, the inspection specified in
paragraph (j) of this AD is not required.

TABLE 3—BOMBARDIER CREDIT SERVICE INFORMATION FOR ACCUMULATOR INSPECTION

Document

Revision Date

Bombardier Alert Service Bulletin A601R—29-029
Bombardier Alert Service Bulletin A601R—29-029
Bombardier Alert Service Bulletin A601R-32-103 ..
Bombardier Alert Service Bulletin A601R-32—103
Bombardier Alert Service Bulletin A601R-32—-103
Bombardier Alert Service Bulletin A601R-32—-103

October 18, 2007.
November 12, 2009.
November 21, 2006.
March 7, 2007.
October 18, 2007.
February 26, 2009.
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TABLE 4—BOMBARDIER CREDIT SERVICE INFORMATION FOR SCREW CAP INSPECTION

Document Date
Bombardier Service Bulletin BOTR—29—033 ..........cccuiiiiiiiiiiiieiiee e e e e e e e e ee e e e e e e e e ettaeeeeaeseasasseeeaeaesaassssseeaeeeasansseneeeasaaanes May 5, 2009.
Bombardier Service Bulletin BOTR=32—106 ..........cctiiiiiiiiriiiiie ittt ettt se e e bt e s ae e e bt e saseebeesabeesbeesaseenaeesabeesbeeanne May 5, 2009.

(1) Retained Removal of the Hydraulic
System No. 3 Accumulator, With No New
Service Information

This paragraph restates the removal
required by paragraph (o) of AD 2011-23-08,
Amendment 39-16859 (76 FR 71241,
November 17, 2011), with reduced
compliance time for paragraph (n) of this AD,
and no new service information. Within
1,000 flight cycles after December 22, 2011
(the effective date of AD 2011-23-08),
remove the hydraulic system No. 3
accumulator, in accordance with Part B of the
Accomplishment Instructions of Bombardier
Alert Service Bulletin A601R-29-031,
Revision A, dated March 26, 2009. Doing the

action in this paragraph terminates the
requirements of paragraph (h) of this AD.

(m) Retained Replacement of the Hydraulic
System No. 1, Inboard Brake and Outboard
Brake Accumulators, With No New Service
Information

This paragraph restates the replacement
required by paragraph (p) of AD 2011-23-08,
Amendment 39-16859 (76 FR 71241,
November 17, 2011), with reduced
compliance time for paragraph (o) of this AD,
and no new service information. Within
4,000 flight cycles or 24 months after
December 22, 2011 (the effective date of AD
2011-23-08), whichever occurs first, replace
any hydraulic system No. 1, inboard brake or

outboard brake accumulator having P/N
601R75138-1 (08—60163—001 or 08—60163—
002), with a new accumulator having P/N
601R75139-1 (11093—4), in accordance with
the Accomplishment Instructions of the
applicable service bulletin identified in table
5 of this AD. Doing the action in this
paragraph terminates the requirement for the
inspections in paragraph (j) of this AD for
that accumulator. As of December 22, 2011
(the effective date of AD 2011-23-08), use
only Bombardier Service Bulletin 601R—-29—
035, Revision A, dated December 8, 2010; or
Bombardier Service Bulletin 601R-32-107,
Revision B, dated December 8, 2010; as
applicable.

TABLE 5—BOMBARDIER SERVICE INFORMATION FOR ACCUMULATOR REPLACEMENT

Accumulator

Document

Revision Date

Hydraulic System No. 1
Hydraulic System No. 1
Inboard and QOutboard Brake ...
Inboard and Outboard Brake

Bombardier Service Bulletin 601R-29-035
Bombardier Service Bulletin 601R—29-035 ..
Bombardier Service Bulletin 601R-32-107 ..
Bombardier Service Bulletin 601R-32-107

May 11, 2010.
December 8, 2010.
June 17, 2010.
December 8, 2010.

(n) Retained Action for Airplanes on Which
Bombardier Service Bulletin 601R-29-035,
Dated May 11, 2010, Is Done and Reducer
Having P/N MS21916D8-6 is Installed, With
No New Service Information

This paragraph restates the action required
by paragraph (q) of AD 2011-23-08,
Amendment 39-16859 (76 FR 71241,
November 17, 2011), with reduced
compliance time for paragraph (n) of this AD,
and no new service information. For
airplanes on which Bombardier Service
Bulletin 601R-29-035, dated May 11, 2010,
is done, and reducer having P/N
MS21916D8-6 is installed: At the later of the
times specified in paragraph (n)(1) or (n)(2)
of this AD: Replace the reducer of the
hydraulic system No. 1 with a new reducer,
in accordance with Part B of Bombardier
Service Bulletin 601R—29-035, Revision A,
dated December 8, 2010.

(1) Within 1,200 flight cycles or 8 months
after December 22, 2011 (the effective date of
AD 2011-23-08, Amendment 39-16859 (76
FR 71241, November 17, 2011)), whichever
occurs first.

(2) Within 60 days after the effective date
of this AD.

(o) Credit for Previous Actions

(1) This paragraph provides credit for
deactivating the hydraulic system No. 3
accumulator, as required by paragraph (h) of
this AD, if the deactivation was performed
before November 4, 2010 (the effective date
of AD 2010-22—-02, Amendment 39-16481
(75 FR 64636, October 20, 2010)) using
Bombardier Alert Service Bulletin A601R—
29-031, dated December 23, 2008.

(2) This paragraph provides credit for
removing the hydraulic system No. 2
accumulator as required by paragraph (i) of
this AD, if the removal was performed before
November 4, 2010 (the effective date of AD
2010-22-02, Amendment 39-16481 (75 FR
64636, October 20, 2010)) using Bombardier
Service Bulletin 601R—29-032, dated
November 12, 2009.

(3) This paragraph provides credit for an
ultrasonic inspection for cracks as required
by paragraph (j) of this AD, if the ultrasonic
inspection was performed before November
4, 2010 (the effective date of AD 2010-22—-02,
Amendment 39-16481 (75 FR 64636, October
20, 2010)), using the applicable service
bulletin identified in table 3 of this AD, or
the applicable service bulletin identified in
table 4 of this AD.

(4) This paragraph provides credit for
removing the hydraulic system No. 3
accumulator as required by paragraph (1) of
this AD, if the removal was performed before
December 22, 2011 (the effective date of AD
2011-23-08, Amendment 39-16859 (76 FR
71241, November 17, 2011)), using
Bombardier Alert Service Bulletin A601R—
29-031, dated December 23, 2008.

(5) This paragraph provides credit for
replacing any inboard brake or outboard
brake accumulator as required by paragraph
(m) of this AD, if the replacement was
performed before December 22, 2011 (the
effective date of AD 2011-23-08,
Amendment 39-16859 (76 FR 71241,
November 17, 2011)), using Bombardier
Service Bulletin 601R-32-107, dated May 11,
2010.

(p) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCGs): The Manager, New York Aircraft
Certification Office, (ACO), ANE-170, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the NYACO, send it to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone 516—-228-7300; fax 516—
794-5531. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD. AMOCs approved previously in
accordance with AD 2010-22-02,
Amendment 39-16481 (75 FR 64636, October
20, 2010), are approved as AMOCs for the
corresponding provisions of this AD. AMOCs
approved previously in accordance with AD
2011-23-08, Amendment 39-16859 (76 FR
71241, November 17, 2011), are approved as
AMOC:s for the corresponding provisions of
this AD.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
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of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(q) Related Information

Refer to MCAI Canadian Airworthiness
Directive CF—2010-24, dated August 3, 2010;
and the service bulletins specified in
paragraphs (q)(1), (q)(2), (q)(3), (q)(4), (q)(5),
()(6), ()(7), (a)(8), and (q)(9) of this AD; for
related information.

(1) Canadair Regional Jet Temporary
Revision RJ/186-1, dated August 24, 2010, to
the Canadair Regional Jet Airplane Flight
Manual, CSP A-012.

(2) Bombardier Alert Service Bulletin
A601R-29-029, Revision B, dated May 11,
2010, including Appendix A, dated October
18, 2007.

(3) Bombardier Alert Service Bulletin
A601R—29-031, Revision A, dated March 26,
2009.

(4) Bombardier Alert Service Bulletin
AB601R-32-103, Revision D, dated May 11,
2010, including Appendix A, Revision A,
dated October 18, 2007.

(5) Bombardier Service Bulletin 601R-29—
032, Revision A, dated January 26, 2010.

(6) Bombardier Service Bulletin 601R-29—
033, Revision A, dated May 11, 2010,
including Appendix A, dated May 5, 2009.

(7) Bombardier Service Bulletin 601R—29—
035, Revision A, dated December 8, 2010.

(8) Bombardier Service Bulletin 601R-32—
106, Revision A, including Appendix A,
dated May 11, 2010.

(9) Bombardier Service Bulletin 601R-32—
107, Revision B, dated December 8, 2010.

Issued in Renton, Washington, on April 11,
2012.
John P. Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-9477 Filed 4-18-12; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 922
DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 1

Revisions of Boundaries, Regulations
and Zoning Scheme for Florida Keys
National Marine Sanctuary; Revisions
of Fish and Wildlife Service and State
of Florida Management Agreement for
Submerged Lands Within Boundaries
of the Key West and Great White Heron
National Wildlife Refuges and
Regulations; Intent To Prepare a Draft
Environmental Assessment or
Environmental Impact Statement;
Notice of Scoping Meetings

AGENCY: Office of National Marine
Sanctuaries (ONMS), National Ocean
Service (NOS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC) and
National Wildlife Refuge System, Fish
and Wildlife Service (FWS), U.S.
Department of the Interior (DOI).
ACTION: Notice of Intent to Conduct
Scoping Meetings for the Revision of
Boundaries, Regulations and Zoning
Scheme for Florida Keys National
Marine Sanctuary and Key West and
Great White Heron National Wildlife
Refuges; and to Prepare an
Environmental Assessment or Draft
Environmental Impact Statement.

SUMMARY: In accordance with the
National Marine Sanctuaries Act, as
amended, (NMSA) and the National
Wildlife Refuge System Administration
Act of 1966 as amended by the National
Wildlife Refuge System Improvement
Act of 1997, the Office of National
Marine Sanctuaries (ONMS) of the
National Oceanic and Atmospheric
Administration (NOAA) and the
National Wildlife Refuge System of the
Fish and Wildlife Service (FWS) have
initiated a review of Florida Keys
National Marine Sanctuary (FKNMS or
sanctuary) boundaries, regulations and
zoning scheme. This review of existing
regulations and marine zoning may
result in changes to regulations, marine
zoning, such as altering boundaries of
current zones, creating new zones, or
amending the regulations that apply to
individual zones, and possibly
sanctuary boundaries. The review will
also include the FWS’s Backcountry
Management Plan and associated

regulations, as authorized by the FWS
and State of Florida Management
Agreement for Submerged Lands within
Boundaries of the Key West and Great
White Heron National Wildlife Refuges,
to evaluate substantive progress toward
implementing the backcountry
management goals for the refuges.
DATES: All comments on issues related
to the boundaries, regulations and
zoning scheme of Florida Keys National
Marine Sanctuary and the agreement for
submerged lands within boundaries of
the Key West and Great White Heron
National Wildlife Refuges and
associated regulations will be
considered if received on or before June
29, 2012. See SUPPLEMENTARY
INFORMATION section below for the dates,
times, and locations of the public
scoping meetings.

ADDRESSES: Comments may be
submitted by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Submit electronic
comments via the Federal eRulemaking
Portal, FDMS Docket Number NOAA—
NOS-2012-0061.

e Mail: Sean Morton, Sanctuary
Superintendent, Florida Keys National
Marine Sanctuary, 33 East Quay Road
Key West, Florida 33040 and Anne
Morkill, Refuge Manager, U.S. Fish and
Wildlife Service, 28950 Watson Blvd.,
Big Pine Key, FL 33043.

e Instructions: All comments received
are a part of the public record and will
be generally posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit confidential business
information or otherwise sensitive or
protected information. NOAA will
accept anonymous comments (enter
N/A in the required fields to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Sean Morton, Sanctuary
Superintendent, FKNMS, Telephone:
(305) 809—4700 x233 or Anne Morkill,
Refuge Manager, USFWS, Telephone:
(305) 872-2239 x209.

SUPPLEMENTARY INFORMATION: In
accordance with the National Marine
Sanctuaries Act, as amended, (NMSA)
(16 U.S.C. 1431 et seq.) and the National
Wildlife Refuge System Administration
Act of 1966 (16 U.S.C. 668dd—668ee) as
amended by the National Wildlife
Refuge System Improvement Act of
1997, the Office of National Marine
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Sanctuaries (ONMS) of the National
Oceanic and Atmospheric
Administration (NOAA) and the
National Wildlife Refuge System of the
Fish and Wildlife Service (FWS) have
initiated a review of Florida Keys
National Marine Sanctuary (FKNMS or
sanctuary) boundaries, regulations and
zoning scheme. Collectively, NOAA and
FWS will make revisions to the
sanctuary boundaries, regulations and
zoning scheme and backcountry
management agreement as necessary to
fulfill the purposes and policies of the
NMSA, the Florida Keys National
Marine Sanctuary and Protection Act
(FKNMSPA; Pub. L. 101-605), and the
National Wildlife Refuge System
Improvement Act of 1997 (NWRSIA;
Pub. L. 105-57). The review is being
undertaken in response to several
factors, including community interest in
examining management and
conservation strategies, the need to
adapt sanctuary and refuge management
to changing conditions such as emerging
threats to resources, recent scientific
findings showing degraded habitat and
how resources may be improved with
various long-term management efforts,
and legal requirements. More
information about this process can be
found at http://floridakeys.noaa.gov/
review/welcome.html.

Florida Keys National Marine
Sanctuary

The NMSA (16 U.S.C. 1431 et seq.)
authorizes the Secretary of Commerce to
designate and protect areas of the
marine environment with special
national significance due to their
conservation, recreational, ecological,
historical, scientific, cultural,
archeological, educational, or esthetic
qualities as national marine sanctuaries.
Management of national marine
sanctuaries has been delegated by the
Secretary of Commerce to NOAA’s
Office of National Marine Sanctuaries
(ONMS). Florida Keys National Marine
Sanctuary (FKNMS) was designated by
Congress in 1990 through the Florida
Keys National Marine Sanctuary
Protection Act (FKNMSPA, Pub. L. 101-
605). FKNMS extends approximately
250 statute miles southwest from the
southern tip of the Florida peninsula,
and is composed of both state and
Federal waters. The sanctuary’s marine
ecosystem supports over 6,000 species
of plants, fishes, and invertebrates,
including the Nation’s only living coral
reef that lies adjacent to the continent.
The area includes one of the largest
seagrass communities in this
hemisphere. The primary goal of the
sanctuary is to protect the marine
resources of the Florida Keys. Other

goals of the sanctuary include
facilitating human uses that are
consistent with the primary objective of
resource protection as well as educating
the public about the Florida Keys
marine environment.

The National Oceanic and
Atmospheric Administration (NOAA), a
federal agency within the Department of
Commerce, administers FKNMS. With
60 percent of its protected area located
in Florida state waters, the sanctuary is
jointly managed by NOAA and the State
of Florida under a co-trustee agreement.
Under this agreement, NOAA’s primary
management partner is the Florida
Department of Environmental Protection
(DEP). Any amendments to the
management plan will be submitted and
reviewed pursuant to the State of
Florida’s clearinghouse process. Any
amendments to sanctuary regulations
require the approval of the Governor on
behalf of and with the approval of the
Florida Trustees (the Governor and
Cabinet of the State of Florida act as the
Board of Trustees of the Internal
Improvement Trust Fund) in order to be
effective in State waters and submerged
lands, except for merely editorial
amendments, technical corrections, and
emergency regulations.

In FKNMS, NOAA regulates the
following: Injuring coral; fishing;
discharges and deposits; impacts to the
seafloor, including from dredging and
dumping; discharges of sewage from
vessels; vessel operations, including
personal watercraft and airboats, that
cause injuries to resources, humans or
property; anchoring on coral; wakes
near residential shorelines; vessel
operations near diving/use of dive flags;
releasing exotic species; damage to
markers, buoys and scientific
equipment; injuring historical resources;
use of explosives and electric charges;
harvest of marine life species except as
allowed by the Florida Fish and
Wildlife Conservation Commission; and
activities in specified zones.
Information on sanctuary regulations
can be found online at http://
floridakeys.noaa.gov/regs/
welcome.html?s=management.

The types of zones currently in place
in the sanctuary are: ecological reserves,
sanctuary preservation areas, wildlife
management areas, existing
management areas, and special-use
areas. A more detailed description of
sanctuary zones can be found online at
http://floridakeys.noaa.gov/zones/
types.html. In addition, the FKNMS
revised management plan is available
for download at http://
floridakeys.noaa.gov/mgmtplans/
2007.html.

Key West and Great White Heron
National Wildlife Refuges

In the Key West and Great White
Heron National Wildlife Refuges, the
Fish and Wildlife Service (FWS) may
implement restrictions to minimize
wildlife disturbance and habitat
destruction in state waters from non-
wildlife-dependent activities under a
joint management agreement with the
State of Florida for submerged lands.
The FWS protects backcountry
resources in state waters with limits on
access/operation of vessels, jet skis, and
air boats; buffer zones; water skiing; and
aircraft water landings. The FWS
backcountry management plan is
available for download at http://
www.fws.gov/nationalkeydeer/
backcountry.html. Additional
information about the management
goals and objectives for the Key West
and Great White Heron National
Wildlife Refuges is described in the
Lower Florida Keys National Wildlife
Refuges Comprehensive Conservation
Plan, available for download at http://
www.fws.gov/southeast/planning/CCP/
LowerFLkeysFinalPg.html.

NOAA and the FWS anticipate that
completion of the revised boundaries,
regulations, zoning scheme,
backcountry management plan and
concomitant documents will require
approximately forty-eight months from
the date of publication of this notice of
intent. This joint review process will
occur concurrently with a public
process under the National
Environmental Policy Act (NEPA; 42
U.S.C. 4321 et seq.). This notice
confirms that NOAA and FWS will
coordinate their responsibilities under
section 106 of the National Historic
Preservation Act (NHPA, 16 U.S.C. 470)
with the ongoing NEPA process,
pursuant to 36 CFR 800.8(a). Therefore,
the NEPA documents and public and
stakeholder meetings associated with
this process are also intended to meet
the section 106 requirements.

Sanctuary Advisory Council

Sanctuary advisory councils are
community-based advisory groups
established to provide advice and
recommendations to the
superintendents of the national marine
sanctuaries. Councils also serve as
liaisons between their constituents in
the community and sanctuaries.
Sanctuary advisory councils provide
advice about sanctuary operations and
projects, including education and
outreach, research and science,
regulations and enforcement, and
management planning. They are
particularly critical in helping a
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sanctuary during reviews of regulatory
actions such as this zoning review.
Council members provide expertise on
both the local community and sanctuary
resources, strengthen connections with
the community, and help build
increased stewardship for sanctuary
resources.

The advisory council for Florida Keys
National Marine Sanctuary has
recommended the following goals and
objectives to the sanctuary
superintendent for this review:

A. To improve the diversity of natural
biological communities in the Florida
Keys to protect, and, where appropriate
restore and enhance natural habitats,
populations and ecological processes
overall and in each of these subregions
Tortugas, Marquesas, Lower, Middle,
and Upper Keys.

1. Reduce stresses from human
activities by establishing areas that
restrict access to sensitive wildlife
populations and habitats.

2. Protect large, contiguous, diverse
and interconnected habitats that provide
natural spawning, nursery, and
permanent residence areas for the
replenishment and genetic protection of
marine life and protect and preserve all
habitats and species.

3. Improve/maintain the condition of
the biologically structured habitats
including:

a. Coral Reef

i. Inshore Patch Reef

ii. Mid-Channel Patch Reef

iii. Offshore Patch Reef

iv. Reef Margin/Fore Reef

v. Deep Reef
b. Seagrass Bed
c. Hardbottom
d. Coastal Mangrove

4. Increase abundance and condition
of selected key species including corals,
queen conch, long spined sea urchin,
apex predatory fish, birds and sea
turtles.

B. To facilitate to the extent
compatible with the primary objective
of resource protection, all public and
private uses of the resources of these
marine areas not prohibited pursuant to
other authorities.

1. Minimize conflicts among uses
compatible with the National Marine
Sanctuary.

2. Prevent heavy concentrations of
uses that degrade Sanctuary resources.

3. Provide undisturbed monitoring
sites for research and control sites to
help determine the effects of human
activities.

4. Achieve a vibrant ecologically
sustainable ecosystem and economy.

a. Apply the best available science
and balanced, conservation based
management.

The sanctuary advisory council has
also recommended the following
guiding principles to the sanctuary
superintendent for this review:

1. The regulation/zoning review of
Florida Keys National Marine Sanctuary
should be conducted with the
recognition that there are bordering and
overlapping marine management
regimes in place, and that these regimes
must be considered when contemplating
changes to the regulation/marine zoning
structure for Florida Keys National
Marine Sanctuary.

2. All areas of Florida Keys National
Marine Sanctuary should be classified
as part of a specific zone, therefore the
current ‘“unzoned” area should be
classified as a recognized zone type
such as “general use area” or “multiple
use area’’.

3. Each habitat type should be
represented in a non-extractive marine
zone in each of the biogeographically
distinct sub regions of Florida Keys
National Marine Sanctuary to achieve
replication. The subregions identified
were the Tortugas, Marquesas, and
Lower, Middle, and Upper Keys.

4. Information on resilient reef areas
that can serve as refugia should be taken
into account in zoning changes.

5. Temporal zoning should be
considered as a tool for protecting
spawning aggregations and nesting
seasons.

6. The size of individual non-
extractive zoned areas, the cumulative
total area included in non-extractive
zones, and their spatial relationship
with one another matter greatly in
achieving the resource protection
purposes of Florida Keys National
Marine Sanctuary.

Members of the public are encouraged
to contact the current council members
who represent their areas of interest, as
one of the roles of the members is to
serve as a liaison between the sanctuary
and members of the community. Contact
information for advisory council
members can be found at: http://
floridakeys.noaa.gov/sac/members.html.

Review Process

In accordance with Section 304(e) of
the NMSA, 16 U.S.C. 1431 et seq., the
NOAA ONMS is initiating a review of
the sanctuary boundaries, regulations
and zoning scheme to evaluate the
substantive progress made toward
implementing the management plan and
goals for the sanctuary. In accordance
with Section 4 of National Wildlife
Refuge System Administration Act of
1966 (NWRSAA; 16 U.S.C. 668dd et
seq.), the ONMS and the FWS are also
jointly initiating a review of the FWS
backcountry management plan for the

Key West and Great White Heron
National Wildlife Refuges to evaluate
the substantive progress made toward
implementing the goals and objectives.
ONMS and the FWS anticipate drafting
revised boundaries, regulations, zoning
scheme, backcountry management
agreement and concomitant documents
as a result of this review. The current
management plan for FKNMS was
completed by NOAA in 2007. Contained
within it is the FKNMS marine zoning
action plan. It describes the five types
of zones in the sanctuary, goals and
objectives for marine zoning, and
implementation strategies and actions.
This review implements the marine
zoning and regulatory action plans and
strategies of the current management
plan. The current FWS backcountry
management plan and associated
agreement for the Key West and Great
White Heron National Wildlife Refuges
was signed in 1992; it may be reviewed
and revised every 5 years, although no
prior reviews have occurred since the
original plan was completed and the
associated management agreement with
the State of Florida is due to expire in
2017. The FWS, FKNMS and the State
of Florida are reviewing the backcountry
management agreement for potential
revision and renewal.

There are several reasons for
undertaking this review:

e Community and sanctuary advisory
council interest in reexamining
sanctuary management and
conservation strategies, expressed
during and subsequent to management
plan reviews;

e Periodic evaluation of regulations
and sanctuary zones ensures they
continue to function best for dynamic
natural resources and evolving human
uses;

e The Florida Keys National Marine
Sanctuary Condition Report 2011 shows
human actions continue to degrade the
habitat and living resources of the
sanctuary, but habitat and resources
may be improved with long-term
management efforts, regulatory
compliance, and community
involvement;

¢ Emerging threats to the resources
were largely unanticipated when the
regulations were first issued and need to
be addressed; and

e Reviews of the sanctuary and refuge
backcountry management plans are
required by law.

The review process is composed of
five primary stages:

(1) Information collection and
characterization, including public
scoping meetings;

(2) Recommendation of the advisory
council of Florida Keys National Marine
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Sanctuary on revised boundaries, a
revised zoning scheme and associated
regulations, with possible working
groups and public workshops;

(3) Preparation and release of draft
revised boundaries, zoning scheme,
backcountry management agreement,
environmental evaluation, and, if
appropriate, regulations or amendments
to current regulations;

(4) Public review and comment on the
draft boundaries and zoning scheme,
proposed regulatory amendments, and
other documents mentioned above; and

(5) Preparation and release of final
revised boundaries, zoning scheme,
backcountry management agreement,
environmental evaluation, and, if
appropriate, regulations.

NOAA and the FWS anticipate that
the completion of the boundaries,
zoning scheme, backcountry
management agreement and
concomitant documents will require
approximately forty-eight months.

At this time, NOAA and FWS are
opening a public scoping period to:

1. Solicit public comments on the
boundaries, regulations and zoning
scheme of Florida Keys National Marine
Sanctuary; and the submerged lands
within the boundaries of the Key West
and Great White Heron National
Wildlife Refuges and associated
regulations; and

2. Help determine the scope of issues
to be addressed in the preparation of
boundaries, a zoning scheme, a
backcountry management agreement,
and an environmental assessment or
environmental impact statement (EILS),
pursuant to the National Environmental
Policy Act (NEPA).

To that end, NOAA and FWS will
conduct a series of scoping meetings in
the Florida Keys and south Florida to
collect public comment. These scoping
meetings will also help determine the
scope of issues to be addressed in the
preparation of an environmental
assessment or EIS pursuant to the
NEPA, 43 U.S.C. 4321 et seq. The public
scoping meeting schedule is presented
below.

Public Scoping Meetings
The public scoping meetings will be
held on the following dates and at the

following locations beginning at 4 p.m.
unless otherwise noted:

1. Marathon, Florida

Tuesday, June 19, 2012

Monroe County Government Center,
Emergency Operations Center/Board of
County Commissioners Meeting Room,
2798 Overseas Highway, Marathon, FL
33050.

2. Key Largo, Florida

Wednesday, June 20, 2012

Key Largo Library, 101485 Overseas
Hwy., Tradewinds Shopping Center,
Key Largo, FL 33037.

3. Key West, Florida

Thursday, June 21, 2012

Doubletree by Hilton Hotel Grand Key
Resort—Key West Tortuga Ballroom,
3990 S. Roosevelt Blvd., Key West, FL
33040.

4. Miami, Florida

Tuesday, June 26, 2012

Florida International University,
Modesto A. Monique Campus Graham
University Center, Room GC 243, 11200
SW. 8th St., Miami, FL 33199.

5. Fort Myers, Florida

Wednesday, June 27, 2012

Joseph P. Alessandro Office Complex,
Rooms 165 C and D, 2295 Victoria Ave.,
Fort Myers, FL 33901.

Consultation Under National Historic
Preservation Act

This notice confirms that NOAA and
the FWS will coordinate their
responsibilities under section 106 of the
National Historic Preservation Act
(NHPA, 16 U.S.C. 470) with the ongoing
NEPA process, pursuant to 36 CFR
800.8(a) including the use of NEPA
documents and public and stakeholder
meetings to also meet the section 106
requirements. The NHPA specifically
applies to any agency undertaking that
may affect historic properties. Pursuant
to 36 CFR 800.16(1)(1), historic
properties includes: “any prehistoric or
historic district, site, building, structure
or object included in, or eligible for
inclusion in, the National Register of
Historic Places maintained by the
Secretary of the Interior. The term
includes artifacts, records, and remains
that are related to and located within
such properties. The term includes
properties of traditional religious and
cultural importance to an Indian tribe or
Native Hawaiian organization and that
meet the National Register criteria.”

In coordinating its responsibilities
under the NHPA and NEPA, NOAA and
the FWS intend to identify consulting
parties; identify historic properties and
assess the effects of the undertaking on
such properties; initiate formal
consultation with the State Historic
Preservation Officer, the Advisory
Council of Historic Preservation, and
other consulting parties; involve the
public in accordance with NOAA’s
NEPA procedures, and develop in
consultation with identified consulting

parties alternatives and proposed
measures that might avoid, minimize or
mitigate any adverse effects on historic
properties and describe them in any
environmental assessment or draft
environmental impact statement.

Condition Report

In preparation for this review, NOAA
has produced a Florida Keys National
Marine Sanctuary Condition Report
2011. The Condition Report provides a
summary of resources and their
conditions; pressures on those
resources; the current condition and
trends of water, habitat, living
resources; maritime archeological
resources; human activities that affect
those resources; and management
responses to pressures that threaten the
integrity of the marine environment.
The report serves as a supporting
document for the review process, to
inform constituents of the current status
of sanctuary resources.

An electronic copy of the Florida
Keys National Marine Sanctuary
Condition Report 2011 is available to
the public on the Internet at: http://
sanctuaries.noaa.gov/science/condition/
fknms/welcome.html.

Scoping Comments

Scoping meetings provide an
opportunity to make direct comments
to, and share information with, NOAA
and the FWS on the boundaries, zones,
and regulations of the entire sanctuary,
and the management of and regulations
for resources associated with the
submerged lands of the Key West and
Great White Heron National Wildlife
Refuges. We encourage the public to
participate and welcome any comments
on the scope, types, and significance of
issues related to the sanctuary’s
boundaries and zoning scheme, the
FWS’s backcountry management plan,
and associated regulations. In particular,
we are interested in hearing about the
public’s view on the potential
management within specified zones in
the sanctuary/submerged lands with the
two refuges for the next ten to fifteen
years.

Authority: This notice is published under
the authority of the National Marine
Sanctuaries Act, as amended (16 U.S.C. 1431
et seq; 16 U.S.C. 470), the National Wildlife
Refuge System Improvement Act of 1997 (16
U.S.C. 668dd et seq.); and National Historic
Preservation Act (16 U.S.C. 470).
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Dated: April 6, 2012.
Daniel J. Basta,
Director for the Office of National Marine
Sanctuaries.

Dated: April 3, 2012.
Cynthia K. Dohner,
Regional Director, Fish and Wildlife Service.
[FR Doc. 2012—-9345 Filed 4-18-12; 8:45 am]
BILLING CODE 3510-NK-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 53
[REG-144267-11]
RIN 1545-BK76

Examples of Program-Related
Investments

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations that provide
guidance to private foundations on
program-related investments. These
proposed regulations provide a series of
new examples illustrating investments
that qualify as program-related
investments. In addition to private
foundations, these proposed regulations
affect foundation managers who
participate in the making of program-
related investments.

DATES: Comments and requests for a
public hearing must be received by July
18, 2012.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-144267-11), room
5205, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-144267—
11), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC, or sent electronically
via the Federal eRulemaking Portal at
http://www.regulations.gov/ (IRS REG—
144267-11).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Courtney D. Jones at (202) 622-6070;
concerning submissions of comments
and requests for a public hearing,
Oluwafunmilayo Taylor, (202) 622-7180
(not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

Section 4944(a) of the Internal
Revenue Code (Code) imposes an excise

tax on a private foundation that makes
an investment that jeopardizes the
carrying out of any of the private
foundation’s exempt purposes (a
“jeopardizing investment”). Section
4944(a) also imposes an excise tax on
foundation managers who knowingly
participate in the making of a
jeopardizing investment. Section
4944(b) imposes additional excise taxes
on private foundations and foundation
managers when investments are not
timely removed from jeopardy.

Generally, under § 53.4944-1(a)(2), a
jeopardizing investment occurs when,
based on the facts and circumstances at
the time the investment is made,
foundation managers fail to exercise
ordinary business care and prudence in
providing for the long- and short-term
financial needs of the foundation. The
determination of whether an investment
is a jeopardizing investment is made on
an investment-by-investment basis,
taking into account the private
foundation’s entire portfolio. In
exercising the requisite standard of care
and prudence, foundation managers
may take into account the expected
investment return, price volatility, and
the need for portfolio diversification.

Section 4944(c) excepts program-
related investments (‘“PRIs”’) from
treatment as jeopardizing investments.
The regulations under section 4944(c)
define a PRI as an investment: (1) The
primary purpose of which is to
accomplish one or more of the purposes
described in section 170(c)(2)(B); (2) no
significant purpose of which is the
production of income or the
appreciation of property; and (3) no
purpose of which is to accomplish one
or more of the purposes described in
section 170(c)(2)(D) (attempting to
influence legislation or participating in
or intervening in any political
campaign).

An investment is made primarily to
accomplish one or more of the purposes
described in section 170(c)(2)(B)
(referred to as “‘charitable purposes”) if
it significantly furthers the
accomplishment of the private
foundation’s exempt activities and
would not have been made but for the
relationship between the investment
and the accomplishment of those
exempt activities. In determining
whether a significant purpose of an
investment is the production of income
or the appreciation of property,
§53.4944-3(a)(2)(iii) provides that it
shall be relevant whether investors who
are engaged in the investment solely for
the production of income would be
likely to make the investment on the
same terms as the private foundation.

The regulations under other Code
sections in Chapter 42 accord special
tax treatment to PRIs. For example,
§53.4942(a)-2(c)(3)(ii)(d) excludes PRIs
from the assets a private foundation
takes into account when determining
how much it must distribute under
section 4942 as a “‘distributable
amount” for the taxable year. In
addition, § 53.4942(a)-3(a)(2)(i)
generally includes distributions that
qualify as PRIs as “qualifying
distributions” for purposes of meeting
the distribution requirements under
section 4942. Section 53.4943-10(b)
excludes PRIs from being treated as
business holdings for the purpose of
calculating excess business holdings
subject to excise tax under section 4943.
Sections 53.4945-5(b)(4) and 53.4945—
6(c)(1)(i) also make clear that PRIs will
not constitute taxable expenditures
under section 4945, provided the
private foundation exercises
“expenditure responsibility” in
circumstances in which it is required to
do so. Among other expenditure
responsibility requirements, a private
foundation must require a written
commitment from the recipient of the
PRI that the funds received will be used
only for the purposes of the program-
related investment. As noted, the
primary purpose of a program-related
investment must be the accomplishment
of a charitable purpose.

Section 53.4944-3(b) contains nine
examples illustrating investments that
qualify as PRIs and one example of an
investment that does not qualify as a
PRI. The existing examples focus on
domestic situations principally
involving economically disadvantaged
individuals and deteriorated urban
areas.

The Treasury Department and the IRS
are aware that the private foundation
community would find it helpful if the
regulations could include additional PRI
examples that reflect current investment
practices and illustrate certain
principles, including that: (1) An
activity conducted in a foreign country
furthers a charitable purpose if the same
activity would further a charitable
purpose if conducted in the United
States; (2) the charitable purposes
served by a PRI are not limited to
situations involving economically
disadvantaged individuals and
deteriorated urban areas; (3) the
recipients of PRIs need not be within a
charitable class if they are the
instruments for furthering a charitable
purpose; (4) a potentially high rate of
return does not automatically prevent
an investment from qualifying as
program-related; (5) PRIs can be
achieved through a variety of
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investments, including loans to
individuals, tax-exempt organizations
and for-profit organizations, and equity
investments in for-profit organizations;
(6) a credit enhancement arrangement
may qualify as a PRI; and (7) a private
foundation’s acceptance of an equity
position in conjunction with making a
loan does not necessarily prevent the
investment from qualifying as a PRI

Explanation of Provisions

The proposed regulations add nine
new examples that illustrate that a
wider range of investments qualify as
PRIs than the range currently presented
in §53.4944-3(b). The proposed
regulations do not modify the existing
regulations; rather, they provide
additional examples that illustrate the
application of the existing regulations.
Generally, the charitable activities
illustrated in the new examples are
based on published guidance and on
financial structures described in private
letter rulings.

The new examples demonstrate that a
PRI may accomplish a variety of
charitable purposes, such as advancing
science, combating environmental
deterioration, and promoting the arts.
Several examples also demonstrate that
an investment that funds activities in
one or more foreign countries, including
investments that alleviate the impact of
a natural disaster or that fund
educational programs for poor
individuals, may further the
accomplishment of charitable purposes
and qualify as a PRI. One example
illustrates that the existence of a high
potential rate of return on an investment
does not, by itself, prevent the
investment from qualifying as a PRI.
Another example illustrates that a
private foundation’s acceptance of an
equity position in conjunction with
making a loan does not necessarily
prevent the investment from qualifying
as a PRI, and two examples illustrate
that a private foundation’s provision of
credit enhancement can qualify as a PRI

The last example demonstrates that a
guarantee arrangement may qualify as a
PRI. The proposed regulations address
solely the impact of section 4944 on the
facts described and do not address
whether there is a qualifying
distribution under section 4942.
However, the Treasury Department and
the IRS conclude that, based on the facts
described in the last example, there
would be no qualifying distribution
under section 4942 at the time the
foundation enters into the guarantee
arrangement. Under certain
circumstances, a private foundation may
treat payments made under a guarantee
arrangement as qualifying distributions.

Finally, the proposed regulations
include examples illustrating that loans
and capital may be provided to
individuals or entities that are not
within a charitable class themselves, if
the recipients are the instruments
through which the private foundation
accomplishes its exempt activities.

Proposed Effective/Applicability Date

Paragraph (b), Examples 11 through
19 of this section will be effective on the
date of publication of the Treasury
decision adopting these examples as
final regulations in the Federal Register.
Taxpayers may rely on paragraph (b),
Examples 11 through 19 of this section
before these proposed regulations are
finalized.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to this
regulation, and because the regulation
does not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, this
regulation has been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on business.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
comments that are submitted timely to
the IRS as prescribed in this preamble
under the ADDRESSES heading. The IRS
and the Treasury Department request
comments on all aspects of the proposed
rules. All comments will be available at
www.regulations.gov or upon request. A
public hearing will be scheduled if
requested in writing by any person that
timely submits written comments. If a
public hearing is scheduled, notice of
the date, time, and place for the public
hearing will be published in the Federal
Register.

Drafting Information

The principal author of these
proposed regulations is Courtney D.
Jones, Office of the Chief Counsel (Tax
Exempt and Government Entities).
However, other personnel from the

Treasury Department and the IRS
participated in their development.

List of Subjects in 26 CFR Part 53

Excise taxes, Foundations,
Investments, Lobbying, Reporting and
recordkeeping requirements, Trusts and
trustees.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 53 is
proposed to be amended as follows:

PART 53—FOUNDATION AND SIMILAR
EXCISE TAXES

Paragraph. 1. The authority citation
for part 53 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 53.4944-3 is amended
by adding Examples 11, 12, 13, 14, 15,
16, 17, 18, and 19 to paragraph (b) and
adding paragraph (c) to read as follows:

§53.4944-3 Exception for program-related
investments.
* * * * *

(b)* E

Example 11. X is a business enterprise that
researches and develops new drugs. X’s
research demonstrates that a vaccine can be
developed within ten years to prevent a
disease that predominantly affects poor
individuals in developing countries.
However, neither X nor other commercial
enterprises like X will devote their resources
to develop the vaccine because the potential
return on investment is significantly less
than required by X or other commercial
enterprises to undertake a project to develop
new drugs. Y, a private foundation, enters
into an investment agreement with X in order
to induce X to develop the vaccine. Pursuant
to the investment agreement, Y purchases
shares of the common stock of S, a subsidiary
corporation that X establishes to research and
develop the vaccine. The agreement requires
S to distribute the vaccine to poor
individuals in developing countries at a price
that is affordable to the affected population.
The agreement also requires S to publish the
research results, disclosing substantially all
information about the results that would be
useful to the interested public. S agrees that
the publication of its research results will be
made as promptly after the completion of the
research as is reasonably possible without
jeopardizing S’s right to secure patents
necessary to protect its ownership or control
of the results of the research. The expected
rate of return on Y’s investment in S is less
than the expected market rate of return for an
investment of similar risk. Y’s primary
purpose in making the investment is to
advance science. No significant purpose of
the investment involves the production of
income or the appreciation of property. The
investment significantly furthers the
accomplishment of Y’s exempt activities and
would not have been made but for such
relationship between the investment and Y’s
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exempt activities. Accordingly, the purchase
of the common stock of S is a program-
related investment.

Example 12. Q, a developing country,
produces a substantial amount of recyclable
solid waste materials that are currently
disposed of in landfills and by incineration,
contributing significantly to environmental
deterioration in Q. X is a new business
enterprise located in Q. X’s only activity will
be collecting recyclable solid waste materials
in Q and delivering those materials to
recycling centers that are inaccessible to a
majority of the population. If successful, the
recycling collection business would prevent
pollution in Q caused by the usual
disposition of solid waste materials. X has
obtained funding from only a few
commercial investors who are concerned
about the environmental impact of solid
waste disposal. Although X made substantial
efforts to procure additional funding, X has
not been able to obtain sufficient funding
because the expected rate of return is
significantly less than the acceptable rate of
return on an investment of this type. Because
X has been unable to attract additional
investors on the same terms as the initial
investors, Y, a private foundation, enters into
an investment agreement with X to purchase
shares of X’s common stock on the same
terms as X’s initial investors. Although there
is a high risk associated with the investment
in X, there is also the potential for a high rate
of return if X is successful in the recycling
business in Q. Y’s primary purpose in
making the investment is to combat
environmental deterioration. No significant
purpose of the investment involves the
production of income or the appreciation of
property. The investment significantly
furthers the accomplishment of Y’s exempt
activities and would not have been made but
for such relationship between the investment
and Y’s exempt activities. Accordingly, the
purchase of the common stock is a program-
related investment.

Example 13. Assume the facts as stated in
Example 12, except that X offers Y shares of
X’s common stock in order to induce Y to
make a below-market rate loan to X. X
previously made the same offer to a number
of commercial investors. These investors
were unwilling to provide loans to X on such
terms because the expected return on the
combined package of stock and debt was
below the expected market return for such an
investment based on the level of risk
involved, and they were also unwilling to
provide loans on other terms X considers
economically feasible. Y accepts the stock
and makes the loan on the same terms that
X offered to the commercial investors. Y
plans to liquidate its stock in X as soon as
the recycling collection business in Q is
profitable or it is established that the
business will never become profitable. Y’s
primary purpose in making the investment is
to combat environmental deterioration. No
significant purpose of the investment
involves the production of income or the
appreciation of property. The investment
significantly furthers the accomplishment of
Y’s exempt activities and would not have
been made but for such relationship between
the investment and Y’s exempt activities.

Accordingly, the loan accompanied by the
acceptance of common stock is a program-
related investment.

Example 14. X is a business enterprise
located in V, a rural area in State Z. X
employs a large number of poor individuals
in V. A natural disaster occurs in V, causing
significant damage to the area. The business
operations of X are harmed because of
damage to X’s equipment and buildings. X
has insufficient funds to continue its
business operations and conventional
sources of funds are unwilling or unable to
provide loans to X on terms it considers
economically feasible. In order to enable X to
continue its business operations, Y, a private
foundation, makes a loan to X bearing
interest below the market rate for commercial
loans of comparable risk. Y’s primary
purpose in making the loan is to provide
relief to the poor and distressed. No
significant purpose of the loan involves the
production of income or the appreciation of
property. The loan significantly furthers the
accomplishment of Y’s exempt activities and
would not have been made but for such
relationship between the loan and Y’s
exempt activities. Accordingly, the loan is a
program-related investment.

Example 15. A natural disaster occurs in
W, a developing country, causing significant
damage to W’s infrastructure. Y, a private
foundation, makes loans bearing interest
below the market rate for commercial loans
of comparable risk to H and K, poor
individuals who live in W, to enable each of
them to start a small business. H will open
aroadside fruit stand. K will start a weaving
business. Conventional sources of funds were
unwilling or unable to provide loans to H or
K on terms they consider economically
feasible. Y’s primary purpose in making the
loans is to provide relief to the poor and
distressed. No significant purpose of the
loans involves the production of income or
the appreciation of property. The loans
significantly further the accomplishment of
Y’s exempt activities and would not have
been made but for such relationship between
the loans and Y’s exempt activities.
Accordingly, the loans to H and K are
program-related investments.

Example 16. X is a limited liability
company treated as a partnership for federal
income tax purposes. X purchases coffee
from poor farmers residing in a developing
country, either directly or through farmer-
owned cooperatives. To fund the provision of
efficient water management, crop cultivation,
pest management, and farm management
training to the poor farmers by X, Y, a private
foundation, makes a loan to X bearing
interest below the market rate for commercial
loans of comparable risk. The loan agreement
requires X to use the proceeds from the loan
to provide the training to the poor farmers.

X would not provide such training to the
poor farmers absent the loan. Y’s primary
purpose in making the loan is to educate
poor farmers about advanced agricultural
methods. No significant purpose of the loan
involves the production of income or the
appreciation of property. The loan
significantly furthers the accomplishment of
Y’s exempt activities and would not have
been made but for such relationship between

the loan and Y’s exempt activities.
Accordingly, the loan is a program-related
investment.

Example 17. X is a social welfare
organization that is recognized as an
organization described in section 501(c)(4). X
was formed to develop and encourage
interest in painting, sculpture and other art
forms by, among other things, conducting
weekly community art exhibits. X needs to
purchase a large exhibition space to
accommodate the demand for exhibition
space within the community. Conventional
sources of funds are unwilling or unable to
provide funds to X on terms it considers
economically feasible. Y, a private
foundation, makes a loan to X at an interest
rate below the market rate for commercial
loans of comparable risk to fund the purchase
of the new space. Y’s primary purpose in
making the loan is to promote the arts. No
significant purpose of the loan involves the
production of income or the appreciation of
property. The loan significantly furthers the
accomplishment of Y’s exempt activities and
would not have been made but for such
relationship between the loan and Y’s
exempt activities. Accordingly, the loan is a
program-related investment.

Example 18. X is a non-profit corporation
that provides child care services in a low-
income neighborhood, enabling many
residents of the neighborhood to be gainfully
employed. X meets the requirements of
section 501(k) and is recognized as an
organization described in section 501(c)(3).
X’s current child care facility has reached
capacity and has a long waiting list. X has
determined that the demand for its services
warrants the construction of a new child care
facility in the same neighborhood. X is
unable to obtain a loan from conventional
sources of funds including B, a commercial
bank, because X lacks sufficient credit to
support the financing of a new facility.
Pursuant to a deposit agreement, Y, a private
foundation, deposits $h in B, and B lends an
identical amount to X to construct the new
child care facility. The deposit agreement
requires Y to keep $h on deposit with B
during the term of X’s loan and provides that
if X defaults on the loan, B may deduct the
amount of the default from the deposit. To
facilitate B’s access to the funds in the event
of default, the agreement requires that the
funds be invested in instruments that allow
B to access them readily. The deposit
agreement also provides that Y will earn
interest at a rate of t% on the deposit. The
t% rate is substantially less than Y could
otherwise earn on this sum of money, if Y
invested it elsewhere. The loan agreement
between B and X requires X to use the
proceeds from the loan to construct the new
child care facility. Y’s primary purpose in
making the deposit is to further its
educational purposes by enabling X to
provide child care services within the
meaning of section 501(k). No significant
purpose of the deposit involves the
production of income or the appreciation of
property. The deposit significantly furthers
the accomplishment of Y’s exempt activities
and would not have been made but for such
relationship between the deposit and Y’s
exempt activities. Accordingly, the deposit is
a program-related investment.
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Example 19. Assume the same facts as
stated in Example 18, except that instead of
making a deposit of $h into B, Y enters into
a guarantee agreement with B. The guarantee
agreement provides that if X defaults on the
loan, Y will repay the balance due on the
loan to B. B was unwilling to make the loan
to X in the absence of Y’s guarantee. X must
use the proceeds from the loan to construct
the new child care facility. At the same time,
X and Y enter into a reimbursement
agreement whereby X agrees to reimburse Y
for any and all amounts paid to B under the
guarantee agreement. The signed guarantee
and reimbursement agreements together
constitute a “guarantee and reimbursement
arrangement.” Y’s primary purpose in
entering into the guarantee and
reimbursement arrangement is to further Y’s
educational purposes. No significant purpose
of the guarantee and reimbursement
arrangement involves the production of
income or the appreciation of property. The
guarantee and reimbursement arrangement
significantly furthers the accomplishment of
Y’s exempt activities and would not have
been made but for such relationship between
the guarantee and reimbursement
arrangement and Y’s exempt activities.
Accordingly, the guarantee and
reimbursement arrangement is a program-
related investment.

(c) Effective/applicability date.
Paragraph (b), Examples 11 through 19
of this section will be effective on the
date of publication of the Treasury
decision adopting these examples as
final regulations in the Federal Register.
Taxpayers may rely on paragraph (b),
Examples 11 through 19 of this section
before these proposed regulations are
finalized.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2012-9468 Filed 4-18-12; 8:45 am]|
BILLING CODE 4830-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket No. 08-150; RM—11390; DA 12—
512]

Radio Broadcasting Services; Asbury
and Maquoketa, IA, and Mineral Point,
wi

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; dismissal.

SUMMARY: The Audio Division dismisses
the petition for rule making filed by KM
Radio of Independence, LLC, proposing
the allotment of Channel 238A at
Mineral Point, Wisconsin, and the
substitution of reserved Channel *254A
for reserved vacant Channel *238A at

Asbury, Iowa, 73 FR 50,297, and
terminates the proceeding.

FOR FURTHER INFORMATION CONTACT:
Deborah Dupont, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 08-150,
adopted April 2, 2012, and released
April 2, 2012. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Information
Center, Portals II, 445 12th Street SW.,
Room CY-A257, Washington, DC 20554.
The complete text of this decision also
may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street SW., Room CY-B402,
Washington, DC 20554, (800) 378—3160,
or via the company’s Web site,
www.bcpiweb.com. The Report and
Order is not subject to the Congressional
Review Act, and therefore the
Commission will not send a copy of it
in a report to be sent to Congress and
the Government Accountability Office,
see U.S.C. 801(a)(1)(A).

Federal Communications Commission.
Nazifa Sawez,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 2012—9401 Filed 4-18-12; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R7-ES—-2012-0009;
4500030113]

RIN 1018-AY40

Endangered and Threatened Wildlife
and Plants; Special Rule for the Polar
Bear

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; availability of
draft environmental assessment.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose to
amend the regulations at 50 CFR part
17, which implement the Endangered
Species Act of 1973, as amended (ESA),
to create a special rule under authority
of section 4(d) of the ESA that provides
measures that are necessary and
advisable to provide for the
conservation of the polar bear (Ursus
maritimus). The Secretary has the
discretion to prohibit by regulation with

respect to the polar bear any act
prohibited by section 9(a)(1) of the ESA.
DATES: We will consider comments we
receive on or before June 18, 2012. We
must receive requests for public
hearings, in writing, at the address
shown in the FOR FURTHER INFORMATION
CONTACT section by June 4, 2012.
ADDRESSES:

Document availability: You can view
this proposed rule and the associated
draft environmental assessment on
http://www.regulations.gov under
Docket No. FWS-R7-ES-2012-0009.

Written comments: You may submit
comments on the proposed rule and
associated draft environmental
assessment by one of the following
methods:

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: Docket No.
FWS-R7-ES-2012-0009; Division of
Policy and Directives Management; U.S.
Fish and Wildlife Service; 4401 N.
Fairfax Drive, MS 2042—PDM;
Arlington, VA 22203; or

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments to
Docket No. FWS-R7-ES-2012-0009.

Please indicate to which document,
the proposed rule or the draft
environmental assessment, your
comments apply. We will post all
comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Public Comments section below for
more information).

FOR FURTHER INFORMATION CONTACT:
Charles Hamilton, Marine Mammals
Management Office, U.S. Fish and
Wildlife Service, Region 7, 1011 East
Tudor Road, Anchorage, AK 99503;
telephone 907-786—-3309. Persons who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at
1-800-877-8339, 24 hours a day,

7 days a week.

SUPPLEMENTARY INFORMATION:

Executive Summary

Why We Need To Publish a Proposed
Rule

In response to litigation against the
Service challenging our December 16,
2008 final 4(d) special rule for the polar
bear, the District Court for the District
of Columbia (Court) found that although
the final 4(d) special rule for the polar
bear was consistent with the ESA, the
Service violated the National
Environmental Policy Act (NEPA) and
the Administrative Procedure Act by
failing to conduct a NEPA analysis
when it promulgated the final 4(d)
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special rule. The Court vacated the final
4(d) special rule and ordered that the
May 15, 2008 interim 4(d) special rule
take effect until superseded by a new
final 4(d) special rule. The Service is in
the process of promulgating a new final
4(d) special rule with appropriate NEPA
analysis. Through the NEPA process,
the Service will fully consider each of
the alternatives.

What is the effect of this proposed rule?

Neither the 2008 listing of polar bear
as a threatened species under the ESA
nor the 2011 designation of critical
habitat would be affected if this
proposed rule is finalized. On the
ground conservation management of the
polar bear under both the May 15, 2008
interim 4(d) and the December 16, 2008
final 4(d), are substantively similar; this
proposed 4(d) special rule would
reinstate the regulatory parameters
afforded the polar bear from December
16, 2008 until November 18, 2011.
Therefore, management of the species,
as well as requirements placed on
individuals, local communities, and
industry, within the range of the polar
bear, would not change if this proposed
4(d) special rule is finalized.

The Basis for Our Action

Under section 4(d) of the ESA, the
Secretary of the Interior has discretion
to issue such regulations as he deems
necessary and advisable to provide for
the conservation of the species. The
Secretary also has the discretion to
prohibit by regulation with respect to a
threatened species any act prohibited by
section 9(a)(1) of the ESA.

Exercising this discretion, the Service
has developed general prohibitions for
threatened species in 50 CFR 17.31 and
exceptions to those prohibitions in 50
CFR 17.32. The proposed 4(d) special
rule in most instances adopts the
existing conservation regulatory
requirements under the Marine Mammal
Protection Act of 1972, as amended
(MMPA), and the Convention on
International Trade in Endangered
Species of Wild Fauna and Flora
(CITES) as the appropriate regulatory
provisions for this threatened species. If
an activity is not authorized or
exempted under the MMPA or CITES,
and that activity would result in an act
otherwise prohibited under the general
prohibitions of the ESA for threatened
species, then the general prohibitions at
50 CFR 17.31 would apply. We would
require a permit for such an activity as
specified in our regulations. In addition,
this proposed 4(d) special rule would
provide that any incidental take of polar
bears that results from activities that
occur outside of the current range of the

species is not a prohibited act under the
ESA. This proposed 4(d) special rule
would not affect any existing
requirements under the MMPA,
including incidental take restrictions, or
CITES, regardless of whether the
activity occurs inside or outside the
current range of the polar bear. Further,
nothing in this proposed 4(d) special
rule affects the consultation
requirements under section 7 of the
ESA.

Public Comments

We intend that any final action
resulting from this proposal will be as
accurate and as effective as possible.
Therefore, we request comments or
suggestions on this proposed rule. We
particularly seek comments concerning:

(1) Suitability of the proposed rule for
the conservation, recovery, and
management of the polar bear.

(2) Additional provisions the Service
may wish to consider to conserve,
recover, and manage the polar bear.

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in the
ADDRESSES section. We will not
consider comments sent by email or fax,
or to an address not listed in the
ADDRESSES section.

If you submit a comment via http://
www.regulations.gov, your entire
comment—including any personal
identifying information—will be posted
on the Web site. If you submit a
hardcopy comment that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy comments on
http://www.regulations.gov.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on http://www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Marine Mammals Management
Office (see FOR FURTHER INFORMATION
CONTACT).

Previous Federal Actions

On May 15, 2008, the Service
published a final rule listing the polar
bear (Ursus maritimus) as a threatened
species throughout its range under the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.) (ESA)
(73 FR 28212). At the same time, the
Service also published an interim
special rule for the polar bear under
authority of section 4(d) of the ESA that
provided measures necessary and

advisable for the conservation of the
polar bear and prohibited by regulation
with respect to the polar bear certain
acts prohibited in section 9(a)(1) of the
ESA (73 FR 28306); this interim 4(d)
special rule was later finalized on
December 16, 2008 (73 FR 76249).
Lawsuits challenging both the May 15,
2008 listing of the polar bear and the
December 16, 2008 final 4(d) special
rule for the polar bear were filed in
various federal district courts. These
lawsuits were consolidated before the
U.S. District Court for the District of
Columbia (D.C. District Court). On June
30, 2011, the D.C. District Court upheld
the Service’s decision to list the polar
bear as a threatened species under the
ESA.

On October 17, 2011, the D.C. District
Court found that although the final 4(d)
special rule was consistent with the
ESA, the Service violated the National
Environmental Policy Act (NEPA) (42
U.S.C. 4321 et seq.) and the
Administrative Procedure Act (5 U.S.C.
Subchapter II) by failing to conduct a
NEPA analysis for its December 16,
2008 final 4(d) special rule for the polar
bear. The Court ordered the final 4(d)
special rule vacated and set aside
pending resolution of a timetable for
NEPA review. On November 18, 2011,
the Court resolved the schedule for
NEPA review and vacated the December
16, 2008 final 4(d) special rule (Ctr. for
Biological Diversity, et al. v. Salazar, et
al., No. 08-2113; Defenders of Wildlife
v. U.S. Dep’t of the Interior, et al., No.
09-153, Misc. No. 08-764 (EGS) MDL
Docket No. 1993). In vacating and
remanding to the Service the December
16, 2008 final 4(d) special rule for the
polar bear (73 FR 76249), the Court
further ordered that, in its place, the
interim 4(d) special rule for the polar
bear published on May 15, 2008 (73 FR
28306), shall remain in effect until
superseded by the new final 4(d) special
rule for the polar bear to be published
in the Federal Register. On January 30,
2012, the Service published in the
Federal Register (77 FR 4492) a
document revising the Code of Federal
Regulations to reflect the November 18,
2011 court order.

Current Service Process

The Service is conducting a NEPA
analysis and has prepared a draft
environmental assessment (EA) to
address the determinations made by the
Court. The NEPA analysis accomplishes
three goals: (1) Determine if any action,
or the absence of action, will have
significant environmental impacts; (2)
address any unresolved environmental
issues; and (3) provide a basis for a
decision on a proposal. The draft EA
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and this proposed 4(d) special rule are
being published concurrently; both are
available for a 60-day period for public
review and comment (see the DATES
section, above).

The Service will analyze and respond
to all substantive comments received on
both the draft EA and proposed 4(d)
special rule before issuing a final 4(d)
special rule. Public participation is an
important part of the NEPA process.
Thus, while we now propose a
particular version of the 4(d) special
rule, we retain flexibility to select
among the four alternatives analyzed in
the EA when issuing the final 4(d)
special rule.

Applicable Laws

In the United States, the polar bear is
protected and managed under three
laws: the ESA; the Marine Mammal
Protection Act of 1972, as amended
(MMPA; 16 U.S.C. 1361 et seq.); and the
Convention on International Trade in
Endangered Species of Wild Fauna and
Flora (CITES; 27 U.S.T. 1087). A brief
description of these laws, as they apply
to polar bear conservation, is provided
below.

The purposes of the ESA are to
provide a means whereby the
ecosystems upon which endangered
species and threatened species depend
may be conserved, to provide a program
for the conservation of such endangered
species and threatened species, and to
take such steps as may be appropriate to
achieve the purposes of the treaties and
conventions set forth in the ESA. The
ESA is implemented through
regulations found in the Code of Federal
Regulations (CFR). When a species is
listed as endangered, certain actions are
prohibited under section 9 of the ESA,
as specified in § 17.21 of title 50 of the
CFR (50 CFR). These include, among
others, take within the United States,
within the territorial seas of the United
States, or upon the high seas; import;
export; and shipment in interstate or
foreign commerce in the course of a
commercial activity. Additionally, the
consultation process under section 7 of
the ESA requires that Federal agencies
ensure actions they authorize, fund,
permit, or carry out are not likely to
jeopardize the continued existence of
any endangered or threatened species.

The ESA does not specify particular
prohibitions and exceptions to those
prohibitions for threatened species.
Instead, under section 4(d) of the ESA,
the Secretary of the Interior (Secretary)
was given the discretion to issue such
regulations as he deems necessary and
advisable to provide for the
conservation of such species. The
Secretary also has the discretion to

prohibit by regulation with respect to
any threatened species any act
prohibited under section 9(a)(1) of the
ESA. Exercising this discretion, the
Service has developed general
prohibitions (50 CFR 17.31) and
exceptions to those prohibitions (50
CFR 17.32) under the ESA that apply to
most threatened species. Under §17.32,
permits may be issued to allow persons
to engage in otherwise prohibited acts.

Alternately, for other threatened
species, the Service develops specific
prohibitions and exceptions that are
tailored to the specific conservation
needs of the species. In such cases,
some of the prohibitions and
authorizations under 50 CFR 17.31 and
17.32 may be appropriate for the species
and incorporated into a special rule
under section 4(d) of the ESA, but the
4(d) special rule will also include
provisions that are tailored to the
specific conservation needs of the
threatened species and which may be
more or less restrictive than the general
provisions at 50 CFR 17.31.

The MMPA was enacted to protect
and conserve marine mammal species,
or population stocks of those species, so
that they continue to be significant
functioning elements in the ecosystem
of which they are a part. Consistent with
this objective, management should have
a goal to maintain or return marine
mammals to their optimum sustainable
population. The MMPA provides a
moratorium on importation and the
issuance of permits for the taking of
marine mammals and their products,
unless exempted or authorized under
the MMPA. Prohibitions also restrict:

o Take of marine mammals on the
high seas;

e Take of any marine mammal in
waters or on lands under the
jurisdiction of the United States;

¢ Use of any port, harbor, or other
place under the jurisdiction of the
United States to take or import a marine
mammal;

¢ Possession of any marine mammal
or product taken in violation of the
MMPA;

e Transport, purchase, sale, export, or
offer to purchase, sell, or export any
marine mammal or product taken in
violation of the MMPA or for any
purpose other than public display,
scientific research, or enhancing the
survival of the species or stock; and

e Import.

Authorizations and exemptions from
these prohibitions are available for
certain specified purposes. Any marine
mammal listed as endangered or
threatened under the ESA automatically
has depleted status under the MMPA,
which adds further restrictions.

Signed in 1973, CITES protects
species at risk from international trade
and is implemented by more than 170
countries, including the United States.
The CITES regulates commercial and
noncommercial international trade in
selected animals and plants, including
parts and products made from the
species, through a system of permits.
Under CITES, a species is listed at one
of three levels of protection, each of
which have different document
requirements. Appendix I species are
threatened with extinction and are or
may be affected by trade; CITES directs
its most stringent controls at activities
involving these species. Appendix II
species are not necessarily threatened
with extinction now, but may become so
if not regulated. Appendix III species
are listed by a range country to obtain
international cooperation in regulating
and monitoring international trade.
Polar bears were listed in Appendix II
of CITES on July 7, 1975. Trade in
CITES species is prohibited unless
exempted or accompanied by the
required CITES documents, and CITES
documents cannot be issued until
specific biological and legal findings
have been made. The CITES does not
itself regulate take or domestic trade of
polar bears; however, it contributes to
the conservation of the species by
regulating international trade in polar
bears and polar bear parts or products.

Provisions of the Proposed Special Rule
Under Section 4(d) of the ESA for the
Polar Bear

We assessed the conservation needs of
the polar bear in light of the extensive
protections already provided to the
species under the MMPA and CITES.
This proposed 4(d) special rule, in most
instances, synchronizes the
management of the polar bear under the
ESA with management provisions under
the MMPA and CITES. Because a
special rule under section 4(d) of the
ESA can only specify ESA prohibitions
and available authorizations for this
species, all other applicable provisions
of the ESA and other statutes, such as
the MMPA and CITES, would be
unaffected by a proposed 4(d) special
rule.

Under this proposed 4(d) special rule,
if an activity is authorized or exempted
under the MMPA or CITES, we would
not require any additional authorization
under the ESA regulations for that
activity. However, if the activity is not
authorized or exempted under the
MMPA or CITES and the activity would
result in an act that would be otherwise
prohibited under the ESA regulations at
50 CFR 17.31, the prohibitions of
§17.31 would apply, and permits would
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be required under 50 CFR 17.32 of our
ESA regulations. The proposed 4(d)
special rule would further provide that
any incidental take of polar bears
resulting from activities that occur
outside of the current range of the
species would not be a prohibited act
under the ESA.

Neither the proposed 4(d) special rule
nor any of the identified alternatives
would remove or alter in any way the
consultation requirements under section
7 of the ESA.

Alternative Special Rules Considered in
the Course of This Rulemaking

In our draft EA analyzing options for
a possible special rule under section
4(d) of the ESA for the polar bear, we
considered four alternatives. These
were:

Alternative 1. “No Action”—No 4(d)
Rule. Under the no action alternative,
no 4(d) special rule would be
promulgated for polar bear conservation
under the ESA. Thus, all prohibitions
and protections for threatened wildlife
stipulated under 50 CFR 17.31 and
17.32, which incorporate in large part
the provisions of § 17.21would apply to
the polar bear due to its “threatened”
ESA listing status.

Alternative 2. (Proposed
Alternative)—Final 4(d) Special Rule
published in the Federal Register on
December 16, 2008. This 4(d) special
rule, in most instances, adopts the
existing conservation regulatory
requirements under the MMPA and
CITES as the appropriate regulatory
provisions for the polar bear.
Nonetheless, if an activity is not
authorized or exempted under the
MMPA or CITES and would result in an
act that would be otherwise prohibited
under the general prohibitions under
the ESA for threatened species (50 CFR
17.31), then the prohibitions at 50 CFR
17.31 would apply, and we would
require authorization under 50 CFR
17.32.

In addition, this 4(d) special rule
provides that any incidental take of
polar bears resulting from an activity
that occurs outside the current range of
the polar bear is not a prohibited act
under the ESA. This 4(d) special rule
does not affect any existing
requirements under the MMPA,
including incidental take restrictions, or
CITES, regardless of whether the
activity occurs inside or outside the
range of the polar bear. Further, nothing
in this 4(d) special rule affects the
consultation requirements under section
7 of the ESA.

Alternative 3. Interim 4(d) Special
Rule published in the Federal Register
on May 15, 2008. This alternative is

similar to this proposed 4(d) special
rule, in that both versions of the 4(d)
special rule adopt the existing
conservation regulatory requirements
under the MMPA and CITES as the
appropriate regulatory provisions for the
polar bear.

There is only one substantive
difference between this proposed 4(d)
special rule and the interim 4(d) special
rule published on May 15, 2008. The
interim 4(d) special rule provides that
any incidental take of polar bears
resulting from activities that occur
outside Alaska is not a prohibited act
under the ESA. Thus, the geographic
range of incidental take exemption
under the ESA differs between “outside
Alaska” (the interim 4(d) special rule)
and “outside the current range of the
polar bear” (this proposed 4(d) special
rule).

This interim 4(d) special rule has
been in effect since the Court ruled to
vacate the Service’s final 4(d) special
rule on November 18, 2011.

Alternative 4. Final 4(d) Special Rule,
but without the provisions of paragraph
4. This alternative is similar to the
proposed and interim 4(d) special rules,
in that all three versions of the 4(d)
special rule adopt the existing
conservation regulatory requirements
under the MMPA and CITES as the
appropriate regulatory provisions for the
polar bear.

However, unlike the proposed and
interim 4(d) special rules, this
alternative does not contain a provision
to expressly exempt any geographic
areas from the prohibitions in §17.31 of
the ESA implementing regulations
regarding incidental taking of polar
bears.

Necessary and Advisable Finding and
Rational Basis Finding

Promulgation of Alternatives 1, 2, and
4, would revise, while Alternative 3
would uphold our January 30, 2012
final 4(d) special rule at 50 CFR 17.40
(q) by adopting, in most instances, the
conservation provisions of the MMPA
and CITES as the appropriate regulatory
provisions for this threatened species.
These MMPA and CITES provisions
regulate incidental take, intentional take
(including take for self-defense or
welfare of the animal), import, export,
transport, purchase and sale or offer for
sale or purchase, pre-Act specimens,
and subsistence handicraft trade and
cultural exchanges.

Two of the alternatives, Alternative 2
(this proposed 4(d) special rule) and
Alternative 3, would further provide
that any incidental take of polar bears
resulting from activities that occur
outside a certain prescribed geographic

area is not a prohibited act under the
ESA, although those activities would
remain subject to the incidental take
provisions in the MMPA and the
consultation requirements under section
7 of the ESA.

In the following sections, we provide
explanation of how the various
provisions of the ESA, MMPA, and
CITES interrelate and how the
regulatory provisions of a 4(d) special
rule are necessary and advisable to
provide for the conservation of the polar
bear. We also explain our discretionary
decision to prohibit by regulation with
respect to the polar bear certain acts
prohibited in section 9(a)(1) of the ESA.

Definitions of Take

Take of protected species is
prohibited under both the ESA and
MMPA; however, the definition of
“take” differs somewhat between the
two Acts. “Take” is defined in the ESA
as meaning to “‘harass, harm, pursue,
hunt, shoot, wound, kill, trap, capture
or collect, or attempt to engage in any
such conduct.” 16 U.S.C. 1532(19). The
MMPA defines “‘take” as meaning to
“harass, hunt, capture, or kill, or to
attempt to harass, hunt, capture, or kill
any marine mammal.” 16 U.S.C.
1362(13). A number of terms appear in
both definitions; however, the terms
“harm”, “pursue”, “shoot”, “wound”,
“trap”, and “collect” are included in the
ESA definition but not in the MMPA
definition. Nonetheless, the ESA
prohibitions on “pursue”, “shoot”,
“wound”, “trap”, and “collect” are
within the scope of the MMPA “take”
definition. As further discussed below,
a person who pursues, shoots, wounds,
traps, or collects an animal, or attempts
to do any of these acts, has harassed
(which includes injury), hunted,
captured, or killed—or attempted to
harass, hunt, capture, or kill—the
animal in violation of the MMPA.

The term “harm” is also included in
the ESA definition of “take”, but is less
obviously related to “take” under the
MMPA definition. Under our ESA
regulations, “harm” is defined at 50
CFR 17.3 as “‘an act which actually kills
or injures wildlife. Such act may
include significant habitat modification
or degradation where it actually kills or
injures wildlife by significantly
impairing essential behavioral patterns,
including breeding, feeding, or
sheltering.”” While the term “harm” in
the ESA ““take” definition encompasses
negative effects through habitat
modifications, it requires evidence that
the habitat modification or degradation
will result in specific effects on
identifiable wildlife: actual death or
injury. As noted by Supreme Court
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Justice O’Connor in her concurring
opinion in Babbiit v. Sweet Home
Chapter of Communities for a Great
Oregon, 515 U.S. 687, 708—14 (1995),
application of the definition of “harm”
requires actual, as opposed to
hypothetical or speculative, death or
injury to identifiable animals. Thus, the
definition of “harm” under the ESA
requires demonstrable effect (i.e., actual
injury or death) on actual, individual
members of the species.

The term “harass” is also defined in
the MMPA and our ESA regulations.
Under our ESA regulations, “harass”
refers to an “intentional or negligent act
or omission which creates the
likelihood of injury to wildlife by
annoying it to such an extent as to
significantly disrupt normal behavioral
patterns which include, but are not
limited to, breeding, feeding, or
sheltering.”” 50 CFR 17.3. With the
exception of the activities mentioned
below, “harassment”” under the MMPA
means ‘‘any act of pursuit, torment, or
annoyance’ that “has the potential to
injure a marine mammal or marine
mammal stock in the wild” (Level A
harassment), or “‘has the potential to
disturb a marine mammal or marine
mammal stock in the wild by causing
disruption of behavioral patterns,
including, but not limited to, migration,
breathing, nursing, breeding, feeding, or
sheltering” (Level B harassment). 16
U.S.C. 1362(18)(A).

Section 319 of the National Defense
Authorization Act for Fiscal Year 2004
(NDAA; Pub. L. 108-136) revised the
definition of “harassment” under
section 3(18) of the MMPA as it applies
to military readiness or scientific
research conducted by or on behalf of
the Federal Government. Section 319
defined harassment for these purposes
as “(i) any act that injures or has the
significant potential to injure a marine
mammal or marine mammal stock in the
wild; or (ii) any act that disturbs or is
likely to disturb a marine mammal or
marine mammal stock in the wild by
causing disruption of natural behavioral
patterns, including, but not limited to,
migration, surfacing, nursing, breeding,
feeding, or sheltering, to a point where
such behavioral patterns are abandoned
or significantly altered.” 16 U.S.C.
1362(B).

In most cases, the definitions of
“harassment” under the MMPA
encompass more activities than does the
term “‘harass” under the Service’s ESA
regulations. For example, while the
statutory definition of “harassment”
under the MMPA that applies to all
activities other than military readiness
and scientific research conducted by or
on behalf of the Federal Government

includes any act of pursuit, torment, or
annoyance that has the “potential to
injure” or the “potential to disturb”
marine mammals in the wild by causing
disruption of key behavioral patterns,
the Service’s ESA definition of “harass”
applies only to an act or omission that
creates the “likelihood of injury” by
annoying the wildlife to such an extent
as to significantly disrupt key
behavioral patterns. Furthermore, even
the more narrow definition of
“harassment” for military readiness
activities or research by or on behalf of
the Federal Government includes an act
that injures or has ““the significant
potential to injure” or an act that
disturbs or is “likely to disturb,” which
is a stricter standard than the
“likelihood of injury” standard under
the ESA definition of “harass”. The one
area where the ESA definition of
“harass” is broader than the MMPA
definition of “harassment” is that the
ESA definition of “harass” includes acts
or omissions whereas the MMPA
definition of “harassment” includes
only acts. However, we cannot foresee
circumstances under which the
management of polar bears would differ
due to this difference in the two
definitions.

In addition, although the ESA “take”
definition includes “harm” and the
MMPA “‘take” definition does not, this
difference should not result in a
difference in management of polar
bears. As discussed earlier, application
of the ESA “harm” definition requires
evidence of demonstrable injury or
death to actual, individual polar bears.
The breadth of the MMPA “‘harassment”
definition requires only potential injury
or potential disturbance, or, in the case
of military readiness activities, likely
disturbance causing disruption of key
behavioral patterns. Thus, the evidence
required to establish “harm” under the
ESA would provide the evidence of
potential injury or potential or likely
disturbance that causes disruption of
key behavioral patterns needed to
establish “harassment”” under the
MMPA.

In summary, the definitions of ““take”
under the MMPA and ESA differ in
terminology; however, they are similar
in application. We find the definitions
of “take” under the Acts to be
comparable and where they differ, we
find that, due to the breadth of the
MMPA'’s definition of “harassment”, the
MMPA'’s definition of “take” is, overall,
more protective. Therefore, we find that
managing polar bears under the MMPA
adequately provides for the
conservation of polar bears. Where a
person or entity does not have
authorization for an activity that causes

“take” under the MMPA, or is not in
compliance with their MMPA take
authorization, the definition of “take”
under the ESA will be applied.

Incidental Take

The take restrictions under the MMPA
and those typically provided for
threatened species under the ESA
through our regulations at 50 CFR 17.31
or a special rule under section 4(d) of
the ESA apply regardless of whether the
action causing take is purposefully
directed at a marine mammal or not
(i.e., is incidental). Incidental take refers
to the take of a protected species that is
incidental to, but not the purpose of, an
otherwise lawful activity. Under
Alternative 2 (this proposed 4(d) special
rule), Alternative 3, and Alternative 4,
incidental take provisions of the MMPA
and its implementing regulations would
be in effect. If a person or entity lacked
authorization for MMPA incidental take,
then ESA take prohibitions would also
apply, except that the geographic scope
of incidental take prohibitions under the
ESA would be limited as detailed in
paragraph 4 of the special rules
constituting Alternatives 2 or 3. This
arrangement is necessary and advisable
to provide for the conservation of the
species. The Secretary has the discretion
to prohibit by regulation with respect to
the polar bear any act prohibited under
section 9(a)(1) of the ESA.

Section 7(a)(2) of the ESA requires
Federal agencies to ensure that any
action they authorize, fund, or carry out
is not likely to jeopardize the continued
existence of any listed species or result
in the destruction or adverse
modification of designated critical
habitat. Regulations that implement
section 7(a)(2) of the ESA (50 CFR part
402) define “jeopardize the continued
existence of”’ as to ““engage in an action
that reasonably would be expected,
directly or indirectly, to reduce
appreciably the likelihood of both the
survival and recovery of a listed species
in the wild by reducing the
reproduction, numbers, or distribution
of that species.” 50 CFR 402.02.

If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency (known as
the “action agency”’) must enter into
consultation with the Service, subject to
the exceptions set out in 50 CFR
402.14(b) and the provisions of §402.03.
It is through the consultation process
under section 7 of the ESA that
incidental take is identified and, if
necessary, Federal agencies receive
authorization for incidental take. The
section 7 consultation requirements also
apply to the Service and require that we
consult internally to ensure actions we
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authorize, fund, or carry out are not
likely to result in jeopardy to the species
or adverse modification to its habitat.
This type of consultation, known as
intra-Service consultation, would, for
example, be applied to the Service’s
issuance of authorizations under the
MMPA and ESA, e.g., a Service-issued
scientific research permit. These ESA
requirements are not altered by
Alternatives 2, 3, and 4 regardless of the
geographic area where the action occurs.

As aresult of consultation, we
document compliance with the
requirements of section 7(a)(2) of the
ESA through our issuance of a
concurrence letter for Federal actions
that may affect, but are not likely to
adversely affect, listed species or critical
habitat, or issuance of a biological
opinion for Federal actions that may
adversely affect listed species or critical
habitat. In those cases where the Service
determines an action that is likely to
adversely affect polar bears will not
likely result in jeopardy but is
anticipated to result in incidental take,
the biological opinion will describe the
amount and extent of incidental take
that is reasonably certain to occur.
Under section 7(b)(4) of the ESA,
incidental take of a marine mammal
such as the polar bear cannot be
authorized under the ESA until the
applicant has received incidental take
authorization under the MMPA. If such
authorization is in place, the Service
will also issue a statement that specifies
the amount or extent of such take; any
reasonable and prudent measures
considered appropriate to minimize
such effects; terms and conditions to
implement the measures necessary to
minimize effects; and procedures for
handling any animals actually taken.
Nothing in Alternatives 2, 3, and 4
would affect the issuance or contents of
the biological opinions for polar bears or
the issuance of an incidental take
statement, although incidental take
resulting from activities that occur
outside of the geographic range
specified in paragraph 4, as provided in
Alternatives 2 and 3, would not be
subject to the taking prohibition of the
ESA.

The regulations at 50 CFR 17.32(b)
provide a mechanism for non-Federal
parties to obtain authorization for the
incidental take of threatened wildlife.
This process requires that an applicant
specify effects to the species and steps
to minimize and mitigate such effects. If
the Service determines that the
mitigation measures will minimize
effects of any potential incidental take,
and that take will not appreciably
reduce the likelihood of survival and
recovery of the species, we may grant

incidental take authorization. This
authorization would include terms and
conditions deemed necessary or
appropriate to insure minimization of
take, as well as monitoring and
reporting requirements. Incidental take
restrictions both inside and outside the
current range of the polar bear that
would apply under Alternative 2 are
described below.

Activities Within Current Range

Under Alternative 2 (this proposed
4(d) special rule), if incidental take has
been authorized under section 101(a)(5)
of the MMPA for take of a polar bear by
commercial fisheries, or by the issuance
of an incidental harassment
authorization (IHA) or through
incidental take regulations for all other
activities, we would not require an
additional incidental take permit under
the ESA issued in accordance with 50
CFR 17.32(b) for non-Federal parties
because we have determined that the
MMPA restrictions are more protective
or as protective as permits issued under
50 CFR 17.32(b). In addition, while an
incidental take statement under section
7 of the ESA would be issued, any take
would be covered through the MMPA
authorization. However, any incidental
take that does occur from activities
within the current range of the polar
bear that has not been authorized under
the MMPA, or is not in compliance with
the MMPA authorization, would remain
prohibited under 50 CFR 17.31 and
subject to full penalties under both the
ESA and MMPA. Further, the ESA’s
citizen suit provision would be
unaffected by this proposed special rule
anywhere within the current range of
the species to address alleged unlawful
incidental take. Any person or entity
that is allegedly causing the incidental
take of polar bears as a result of
activities within the range of the species
without appropriate MMPA
authorization could be challenged
through this provision as that would be
a violation of 50 CFR 17.31. The ESA
citizen suit provision would also remain
available for alleged failure to consult
under section 7 of the ESA, regardless
of whether the agency action occurs
inside or outside the current range of
the polar bear. Prohibitions on direct
take and commercial activities are also
applicable without regard to the
location of the direct take or commercial
activity.

Sections 101(a)(5)(A) and (D) of the
MMPA give the Service the authority to
allow the incidental, but not intentional,
taking of small numbers of marine
mammals, in response to requests by
U.S. citizens (as defined in 50 CFR
18.27(c)) engaged in a specified activity

(other than commercial fishing) in a
specified geographic region. Incidental
take cannot be authorized under the
MMPA unless the Service finds that the
total of such taking will have no more
than a negligible impact on the species
or stock, and that such taking will not
have an unmitigable adverse impact on
the availability of the species or stock
for take for subsistence uses of Alaska
Natives.

If any take that is likely to occur will
be limited to nonlethal harassment of
the species, the Service may issue an
incidental harassment authorization
(IHA) under section 101(a)(5)(D) of the
MMPA. The IHAs cannot be issued for
a period longer than 1 year. If the taking
may result in more than harassment,
regulations under section 101(a)(5)(A) of
the MMPA must be issued, which may
be in place for no longer than 5 years.
Once regulations making the required
findings are in place, we issue letters of
authorization (LOAs) that authorize the
incidental take for specific projects that
fall under the provisions covered in the
regulations. The LOAs expire after
1 year and contain activity-specific
monitoring and mitigation measures
that ensure that any take remains at the
negligible level. In either case, the ITHA
or the regulations must set forth: (1)
Permissible methods of taking; (2)
means of effecting the least practicable
adverse impact on the species and their
habitat and on the availability of the
species for subsistence uses; and (3)
requirements for monitoring and
reporting.

While a determination of negligible
impact is made at the time the
regulations are issued based on the best
information available, each request for
an LOA is also evaluated to ensure it is
consistent with the negligible impact
determination. The evaluation consists
of the type and scope of the individual
project and an analysis of all current
species information, including the
required monitoring reports from
previously issued LOAs, and considers
the effects of the individual project
when added to all current LOAs in the
geographic area. Through these means,
the type and level of take of polar bears
is continuously evaluated throughout
the life of the regulations to ensure that
any take remains at the level of
negligible impact.

Negligible impact under the MMPA,
as defined at 50 CFR 18.27(c), is “an
impact resulting from the specified
activity that cannot be reasonably
expected to, and is not reasonably likely
to, adversely affect the species or stock
through effects on annual rates of
recruitment or survival”. This is a more
protective standard than standards for
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authorizing incidental take under the
ESA, which are: (1) For non-Federal
actions, that the taking will not
appreciably reduce the likelihood of the
survival and recovery of the species in
the wild; and (2) for Federal actions,
that the activity is not likely to
jeopardize the continued existence of
the species (50 CFR 17.32).

The length of the authorizations
under the MMPA are limited to 1 year
for IHAs, and 5 years for incidental take
regulations, thus ensuring that activities
likely to cause incidental take of polar
bears are periodically reviewed and
mitigation measures updated if
necessary to ensure that take remains at
a negligible level. Incidental take
permits and statements under the ESA
have no such statutory time limits.
Incidental take statements under the
ESA remain in effect for the life of the
Federal action, unless re-initiation of
consultation is triggered. Incidental take
permits under the ESA for non-Federal
activities can be for various durations
(see 50 CFR 17.32(b)(4)), with some
permits valid for up to 50 years.
Therefore, the incidental take standards
under the MMPA, because of their
stricter standards and mandatory
periodic re-evaluation, provide a greater
level of protection for the polar bear
than adoption of the standards under
the ESA at 50 CFR 17.31 and 17.32. As
such, Alternatives 2, 3, and 4 would
adopt the MMPA standards for
authorizing Federal and non-Federal
incidental take as necessary and
advisable to provide for the
conservation of the polar bear and
would by regulation prohibit with
respect to polar bears certain acts
prohibited in section 9(a)(1) of the ESA.
Without a 4(d) special rule, the MMPA
standards would continue to apply, as
nothing in a 4(d) special rule affects
MMPA protections in any way, but an
additional ESA process to authorize the
incidental take would need to be
undertaken as well.

As stated above, when the Service
issues authorizations for otherwise
prohibited incidental take under the
MMPA, we must determine that those
activities will result in no more than a
negligible impact on the species or
stock, and that such taking will not have
an unmitigable adverse impact on the
availability of the species or stock for
subsistence use take. The distinction of
conducting the analysis at the species or
stock level may be an important one in
some cases. Under the ESA, the
“jeopardy” standard, for Federal
incidental take, and the “appreciably
reduce the likelihood of survival and
recovery” standard, for non-Federal
take, are always applied to the listed

entity (i.e., the listed species,
subspecies, or distinct population
segment). The Service is not given the
discretion under the ESA to assess
“jeopardy’” and ‘‘appreciably reduce the
likelihood of survival and recovery” at
a smaller scale (e.g., stock) unless the
listed entity is in fact smaller than the
entire species or subspecies (e.g., a
distinct population segment). Therefore,
because avoiding greater than negligible
impact to a stock is tighter than
avoiding greater than negligible impact
to an entire species, the MMPA may be
much more protective than the ESA for
activities that occur only within one
stock of a listed species. In the case of
the polar bear, the species is listed as
threatened throughout its range under
the ESA, while multiple stocks are
recognized under the MMPA. Therefore,
a variety of activities that may impact
polar bears will be assessed at a finer
scale under the MMPA than they would
have been otherwise under the ESA.

In addition, during the process of
authorizing any MMPA incidental take
under section 101(a)(5), we must
conduct an intra-Service consultation
under section 7(a)(2) of the ESA to
ensure that providing an MMPA
incidental take authorization to an
applicant is an act that is not likely to
jeopardize the continued existence of
the polar bear, nor adversely modify
critical habitat. As the standard for
approval under MMPA section 101(a)(5)
is no more than “negligible impact” to
the affected marine mammal species or
stock, we believe that any MMPA-
compliant authorization or regulation
would ordinarily meet the ESA section
7(a)(2) standards of avoiding jeopardy to
the species. Under any of the three
considered alternatives of a proposed
special rule, any incidental take that
could not be authorized under section
101(a)(5) of the MMPA would remain
subject to the ESA prohibitions of 50
CFR 17.31.

To the extent that any Federal actions
are found to comport with the standards
for MMPA incidental take authorization,
we fully anticipate that any such section
7 consultation under the ESA would
result in a finding that the proposed
action is not likely to jeopardize the
continued existence of the polar bear. In
addition, we anticipate that any such
proposed actions would augment
protection and enhance Service
management of the polar bear through
the application of site-specific
mitigation measures contained in an
authorization issued under the MMPA.
Therefore, we do not anticipate at this
time, in light of the ESA jeopardy
standard and the maximum duration of
these MMPA authorizations, that there

could be a conservation basis for
requiring any entity holding incidental
take authorization under the MMPA and
in compliance with all measures under
that authorization (e.g., mitigation) to
implement further measures under the
ESA as long as the action does not go
beyond the scope and duration of the
MMPA take authorization.

For example, affiliates of the oil and
gas industry have requested, and we
have issued regulations since 1991 for,
incidental take authorization for
activities in occupied polar bear habitat.
This includes regulations issued for
incidental take in the Beaufort Sea from
1993 to the present, and regulations
issued for incidental take in the
Chukchi Sea for the period 1991-1996
and, more recently, regulations for
similar activities and potential
incidental take in the Chukchi Sea for
the period 2008-2013. A detailed
history of our past regulations for the
Beaufort and Chukchi Sea regions can
be found in the final regulations
published on August 3, 2011 (76 FR
47010), and June 11, 2008 (73 FR
33212), respectively.

The mitigation measures that we have
required for all oil and gas exploration
and development projects include a site-
specific plan of operation and a site-
specific polar bear interaction plan.
Site-specific plans outline the steps the
applicant will take to minimize effects
on polar bears, such as garbage disposal
and snow management procedures to
reduce the attraction of polar bears, an
outlined chain-of-command for
responding to any polar bear sighting,
and polar bear awareness training for
employees. The training program is
designed to educate field personnel
about the dangers of bear encounters
and to implement safety procedures in
the event of a bear sighting. Most often,
the appropriate response involves
merely monitoring the animal’s
activities until they move out of the
area. However, personnel may be
instructed to leave an area where bears
are seen.

Additional mitigation measures are
also required on a case-by-case basis
depending on the location, timing, and
specific activity. For example, we may
require trained marine mammal
observers for offshore activities; pre-
activity surveys (e.g., aerial surveys,
infra-red thermal aerial surveys, or polar
bear scent-trained dogs) to determine
the presence or absence of dens or
denning activity; measures to protect
pregnant polar bears during denning
activities (den selection, birthing, and
maturation of cubs), including
incorporation of a 1-mile (1.6-kilometer)
buffer surrounding known dens; and
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enhanced monitoring or flight
restrictions. These mitigation measures
are implemented to limit human-bear
interactions and disturbances to bears,
and have ensured that industry effects
on polar bears have remained at the
negligible level. Data provided by the
required monitoring and reporting
programs in the Beaufort Sea and in the
Chukchi Sea show that mitigation
measures successfully minimized effects
on polar bears.

The Service also issues intentional
take authorizations under sections 101
(a)(4)(A), 109(h), and 112(c) of the
MMPA, which can authorize citizens to
take polar bears by harassment
(nonlethal deterrence activities) for the
protection of both human life and polar
bears while conducting activities in
polar bear habitat. The intent of the
interaction plan and training activities
is to allow for the early detection and
appropriate response to polar bears that
may be encountered during operations,
which minimizes the potential for
injury or lethal take of bears in defense
of human life. The Service provides
guidance and training regarding the
appropriate harassment response
necessary for polar bears. Deterrent
strategies may include use of tools such
as vehicles, vehicle horns, vehicle
sirens, vehicle lights, spot lights, or, if
necessary, pyrotechnics (e.g., cracker
shells). Intentional take authorizations
have been issued to the oil and gas
industry, the mining industry, local
North Slope communities, scientific
researchers, and the military. These
MMPA-specific authorizations have
been successful at protecting both
communities and polar bears for many
years.

Activities Outside Identified
Geographic Area

Alternative 2 (this proposed 4(d)
special rule) and Alternative 3 include
a separate provision (paragraph (4)) that
addresses take under the ESA that is
incidental to an otherwise lawful
activity that occurs outside a particular
geographic range. Under paragraph (4)
of Alternative 2, incidental take of polar
bears that results from activities that
occur outside of the current range of the
species would not be subject to the
prohibitions found at 50 CFR 17.31. In
contrast, paragraph (4) of Alternative 3
refers to the State of Alaska.

Under paragraph (4) of Alternative 2,
any incidental take that results from
activities within the current range of the
polar bear would be subject to the
prohibitions found at 50 CFR 17.31,
although, as explained in the previous
section, any such incidental take that
has already been authorized under the

MMPA would not require additional
ESA authorization.

Prohibiting incidental take of polar
bears from activities that occur within
the current range of the species, under
50 CFR 17.31, would contribute to
conservation of the polar bear. The areas
within the current range of the polar
bear include land or water that is
subject to the jurisdiction or sovereign
rights of the United States (including
portions of lands and inland waters of
the United States, the territorial waters
of the United States, and the United
States’ Exclusive Economic Zone or the
limits of the continental shelf) and the
high seas. Thus, Alternative 2 more
adequately provides for the protection
and conservation of the polar bear than
does Alternative 3, because it more
clearly includes all areas within the
range of the polar bear that should be
subject to the ESA, rather than just the
“State of Alaska,” which is more limited
geographically and is not biologically
based.

Any incidental take of a polar bear
caused by an activity that occurs outside
of the geographic range specified in
paragraph (4) of Alternative 2 would not
be a prohibited act under the ESA.
However, nothing in paragraph (4)
modifies the prohibitions against taking,
including incidental taking, under the
MMPA, which continue to apply
regardless of where the activity occurs.

Any incidental take caused by an
activity outside the geographic range
specified in paragraph (4) of Alternative
2, and covered by the MMPA would be
a violation of that law and subject to the
full array of the statute’s civil and
criminal penalties unless it was
authorized. Any person, which includes
businesses, States, and Federal agencies,
as well as individuals, who violates the
MMPA'’s takings prohibition or any
regulation may be assessed a civil
penalty of up to $10,000 for each
violation. A person or entity that
knowingly violates the MMPA'’s takings
prohibition or any regulation will, upon
conviction, be fined for each violation,
imprisoned for up to 1 year, or both.

Any individual, business, State
government, or Federal entity subject to
the jurisdiction of the United States that
is likely to cause the incidental taking
of a polar bear under the MMPA,
regardless of the location of their
activity, must therefore seek incidental
take authorization under the MMPA or
risk such civil or criminal penalties. As
explained earlier, while the Service will
work with any person or entity that
seeks incidental take authorization,
such authorization can only be granted
if any take that is likely to occur will
have no more than a negligible impact

on the species and will not have an
unmitigable adverse impact on the
availability of the species for
subsistence use take. If the negligible
impact standard cannot be met, the
person or entity will have to modify
their activities to meet the standard,
modify their activities to avoid the
taking altogether, or risk civil or
criminal penalties.

In addition, nothing in paragraph (4)
of Alternative 2 affects section 7
consultation requirements outside the
geographic range specified in the special
rule. Any Federal agency that intends to
engage in an agency action within the
United States, its territorial waters, or
on the high seas that “may affect” polar
bears, or their habitat, must comply
with 50 CFR part 402, regardless of
whether the agency action is to take
place within the current range of the
polar bear. This includes, but is not
limited to, intra-Service consultation on
any MMPA incidental take
authorization proposed for activities
located outside the geographic range
specified in paragraph (4) of this
proposed special rule. Paragraph (4)
would not affect in any way the
standards for issuing a biological
opinion at the end of that consultation
or the contents of the biological opinion,
including an assessment of the amount
or extent of take that is likely to occur.
An incidental take statement would also
be issued under any opinion where the
Service finds that the agency action and
the incidental taking are not likely to
jeopardize the continued existence of
the species or result in the destruction
or adverse modification of any polar
bear critical habitat, provided that the
incidental taking has already been
authorized under the MMPA, as
required under section 7(b)(4) of the
ESA. The Service would, however,
inform the Federal agency and any
applicants in the biological opinion and
any incidental take statement that the
take identified in the biological opinion
and the statement is not a prohibited act
under the ESA, although any incidental
take that actually occurs and that has
not been authorized under the MMPA
would remain a violation of the MMPA.

One difference between the MMPA
and the ESA is the applicability of the
ESA citizen suit provision. Under
section 11 of the ESA, any person may
commence a civil suit against a person,
business entity, State government, or
Federal agency that is allegedly in
violation of the ESA subject to the 60-
day notice requirement. Such lawsuits
have been brought by private citizens
and citizen groups where it is alleged
that a person or entity is taking a listed
species in violation of the ESA. The
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MMPA does not have a similar
provision. So while any unauthorized
incidental take caused by an activity
outside the geographic range specified
in paragraph (4) of Alternative 2 would
be a violation of the MMPA, if the
proposed rule is finalized, legal action
against the person or entity causing the
take could only be brought by the
United States and not by a private
citizen or citizen group unless other
statutory bases for jurisdiction, such as
the Administrative Procedure Act, are
available. The Service finds the
provisions of paragraph (4) to be
consistent with the conservation of the
polar bear because: (1) The potential for
citizen suits alleging take resulting from
activities outside of the range of the
polar bear is significant; (2) the
likelihood of such suits prevailing in
establishing take of polar bears is
remote, and (3) defending against such
suits will divert available staff and
funding away from productive polar
bear conservation efforts.

Operation of the citizen suit provision
remains unaffected for any restricted act
other than incidental take, such as
direct take, import, export, sale, and
transport, regardless of whether the
activity occurs outside the current range
of the polar bear. Further, the ESA’s
citizen suit provision would be
unaffected by Alternative 2, when the
activity causing incidental take is
anywhere within the geographic range
specified in paragraph (4). Any person
or entity that is allegedly causing the
incidental take of polar bears as a result
of activities within the geographic range
specified in paragraph (4) of Alternative
2 without appropriate MMPA
authorization could be challenged
through the citizen suit provision, as
that would be a violation of the ESA
implementing regulations at 50 CFR
17.31. The ESA citizen suit provision
would also remain available for alleged
failure to consult under section 7 of the
ESA regardless of where the agency
action occurs within the United States,
its territorial waters, or on the high seas.
Further, any incidental taking caused by
an activity outside the geographic range
specified in paragraph (4) of Alternative
2 that is connected, either directly or in
certain instances indirectly, to an action
by a Federal agency could be pursued
under the Administrative Procedure Act
of 1946 (5 U.S.C. Subchapter II), which
allows challenges to final agency
actions.

Import, Export, Direct Take, Transport,
Purchase, and Sale or Offer for Sale or
Purchase

When setting restrictions for
threatened species, the Service has

generally adopted prohibitions on their
import; export; take; transport in
interstate or foreign commerce in the
course of a commercial activity; sale or
offer for sale in interstate or foreign
commerce; and possession, sale,
delivery, carrying, transportation, or
shipping of unlawfully taken species,
either through a special rule or through
the provisions of 50 CFR 17.31. For the
polar bear, these same activities are
already strictly regulated under the
MMPA. Section 101 of the MMPA
provides a moratorium on the taking
and importation of marine mammals
and their products. Section 102 of the
MMPA further prohibits activities
unless exempted or authorized under
subsequent sections.

Prohibitions in section 102(a) include
take of any marine mammal on the high
seas; take of any marine mammal in
waters or on lands under the
jurisdiction of the United States; use of
any port, harbor, or other place under
the jurisdiction of the United States to
take or import a marine mammal;
possession of any marine mammal or
product taken in violation of the
MMPA; and transport, purchase, sale,
export, or offer to purchase, sell, or
export any marine mammal or product
taken in violation of the MMPA or for
any purpose other than public display,
scientific research, or enhancing the
survival of the species or stock. Under
sections 102(b) and (c) of the MMPA, it
is generally unlawful to import a
pregnant or nursing marine mammal; an
individual taken from a depleted
species or population stock; an
individual taken in a manner deemed
inhumane; any marine mammal taken in
violation of the MMPA or in violation
of the law of another country; or any
marine mammal product if it was made
from any marine mammal taken in
violation of the MMPA or in violation
of the law of another country, or if it
was illegal to sell in the country of
origin. As a general matter,
unauthorized import of a marine
mammal is prohibited subject to
penalties under Sections 101(a) and
105(a)(1) of the MMPA.

The MMPA then provides specific
exceptions to these prohibitions under
which certain acts are allowed only if
all statutory requirements are met.
Under section 104 of the MMPA, these
otherwise prohibited activities may be
authorized for purposes of public
display (section 104(c)(2)), scientific
research (section 104(c)(3)), enhancing
the survival or recovery of a species
(section 104(c)(4)), or photography
(where there is level B harassment only;
section 104(c)(6)). In addition, section
104(c)(8) specifically addresses the

possession, sale, purchase, transport,
export, or offer for sale of the progeny
of any marine mammal taken or
imported under section 104, and section
104(c)(9) sets strict standards for the
export of any marine mammal from the
United States. In all of these sections of
the MMPA, strict criteria have been
established to ensure that the impact of
an authorized activity, if a permit were
to be issued, would successfully meet
Congress’s finding in the MMPA that
species, “‘should not be permitted to
diminish beyond the point at which
they cease to be a significant
functioning element in the ecosystem of
which they are a part.”

Under the general threatened species
regulations at 50 CFR 17.31 and 17.32,
authorizations are available for a wider
range of activities than under the
MMPA, including permits for any
special purpose consistent with the
ESA. In addition, for those activities
that are available under both the MMPA
and the general threatened species
regulations, the MMPA issuance criteria
are often more strict. For example, in
order to issue a permit under the general
threatened species regulations at 50 CFR
17.32, the Service must consider, among
other things:

(1) Whether the purpose for which the
permit is required is adequate to justify
removing from the wild or otherwise
changing the status of the wildlife
sought to be covered by the permit;

(2) The probable direct and indirect
effect which issuing the permit would
have on the wild populations of the
wildlife;

(3) Whether the permit would in any
way directly or indirectly conflict with
any known program intended to
enhance the survival probabilities of the
population; and

(4) Whether the activities would be
likely to reduce the threat of extinction
facing the species of wildlife.

These are all “considerations” during
the process of evaluating an application,
but none sets a standard that requires
denial of the permit under any
particular set of facts. However, in order
to obtain an enhancement permit under
the MMPA, the Service must find that
any taking or importation: (1) Is likely
to contribute significantly to
maintaining or increasing distribution
or numbers necessary to ensure the
survival or recovery of the species or
stock, and (2) is consistent with any
conservation plan or ESA recovery plan
for the species or stock or, if no
conservation or ESA recovery plan is in
place, with the Service’s evaluation of
actions required to enhance the survival
or recovery of the species or stock in
light of factors that would be addressed
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in a conservation plan or ESA recovery
plan. In order to issue a scientific
research permit under the MMPA, in
addition to meeting the requirements
that the taking is required to further a
bona fide scientific purpose, any lethal
taking cannot be authorized unless a
nonlethal method of conducting the
research is not feasible. In addition, for
depleted species such as the polar bear,
permits will not be issued for any lethal
taking unless the results of the research
will directly benefit the species, or
fulfill a critically important research
need. Furthermore, section 117 of the
MMPA requires that stock assessments
be conducted for each marine mammal
stock which occurs in waters under U.S.
jurisdiction. Each stock assessment will
describe population estimates and
trends, describe annual human-caused
mortality of the stock by source, and
describe the potential biological
removal level for the stock which is
derived using a recovery factor.

Further, al% permits issued under the
MMPA must be consistent with the
purposes and policies of the Act, which
includes maintaining or returning
marine mammals to their optimum
sustainable population. Also, now that
polar bears have depleted status under
the MMPA, no MMPA permit may be
issued for taking or importation for the
purpose of public display, whereas
§ 17.32 allows issuance of permits for
zoological exhibition and educational
purposes. As the MMPA does not
contain a provision similar to a special
rule under section 4(d) of the ESA, the
more restrictive requirements of the
MMPA apply (16 U.S.C. 1543).

Thus, the existing statutory provisions
of the MMPA allow fewer types of
activities than does 50 CFR 17.32 for
threatened species, and the MMPA'’s
standards are generally stricter for those
activities that are allowed than
standards for comparable activities
under 50 CFR 17.32. Because, for polar
bears, an applicant must obtain
authorization under the MMPA to
engage in an act that would otherwise
be prohibited, and because both the
allowable types of activities and
standards for those activities are
generally stricter under the MMPA than
the general standards under 50 CFR
17.32, we find that the MMPA
provisions are necessary and advisable
to provide for the conservation of the
species and adopt these provisions as
appropriate conservation protections
under the ESA. We also prohibit by
regulation with respect to polar bears
certain acts prohibited in section 9(a)(1)
of the ESA. Therefore, under Alternative
2 (this proposed 4(d) special rule),
Alternative 3, and Alternative 4, as long

as an activity is authorized or exempted
under the MMPA, and the appropriate
requirements of the MMPA are met,
then the activity would not require any
additional authorization under the ESA.
All authorizations issued under section
104 of the MMPA would continue to be
subject to section 7 consultation
requirements of the ESA.

CITES

In addition to the MMPA restrictions
on import and export discussed above,
CITES provisions that apply to the polar
bear also ensure that import into or
export from the United States is
carefully regulated. Under CITES and
the U.S. regulations that implement
CITES at 50 CFR part 23, the United
States is required to regulate and
monitor the trade in legally possessed
CITES specimens over an international
border. Thus, for example, CITES would
apply to tourists driving from Alaska
through Canada with polar bear
handicrafts to a destination elsewhere in
the United States. As an Appendix II
species, the export of any polar bear,
either live or dead, and any polar bear
parts or products requires an export
permit supported by a finding that the
specimen was legally acquired under
international and domestic laws. Prior
to issuance of the permit, the exporting
country must also find that export will
not be detrimental to the survival of the
species. A valid export document issued
by the exporting country must be
presented to the officials of the
importing country before the polar bear
specimen will be cleared for
importation.

Some limited exceptions to this
permit requirement exist. For example,
consistent with CITES, the United States
provides an exemption from the
permitting requirements for personal
and household effects made of dead
specimens. Personal and household
effects must be personally owned for
noncommercial purposes, and the
quantity must be necessary or
appropriate for the nature of the trip or
stay or for household use. Not all CITES
countries have adopted this exemption,
so persons who may cross an
international border with a polar bear
specimen should check with the Service
and the country of transit or destination
in advance as to applicable
requirements. Because, for polar bears,
any person importing or exporting any
live or dead animal, part, or product
into or from the United States must
comply with the strict provisions of
CITES as well as the strict import and
export provisions under the MMPA, we
find that additional authorizations
under the ESA to engage in these

activities would not be necessary and
advisable to provide for the
conservation of the species. The
Secretary has the discretion to prohibit
by regulation with respect to polar bears
any act prohibited in Section 9(a)(1) of
the ESA. Thus, under Alternative 2 (this
proposed 4(d) special rule, Alternative
3, and Alternative 4), if an import or
export activity is authorized or
exempted under the MMPA and the
appropriate requirements under CITES
have been met, no additional
authorization under the ESA would be
required. All export authorizations
issued by the Service under CITES will
continue to be subject to the
consultation requirements under section
7 of the ESA, regardless of whether a
4(d) special rule is in place for the polar
bear.

Take for Self-Defense or Welfare of the
Animal

Both the MMPA and the ESA prohibit
take of protected species. However, both
statutes provide exceptions when the
take is either exempted or can be
authorized for self-defense or welfare of
the animal.

In the interest of public safety, both
the MMPA and the ESA include
provisions to allow for take, including
lethal take, when this take is necessary
for self-defense or to protect another
person. Section 101(c) of the MMPA
states that it shall not be a violation to
take a marine mammal if such taking is
imminently necessary for self-defense or
to save the life of another person who
is in immediate danger. Any such
incident must be reported to the Service
within 48 hours of occurrence. Section
11(a)(3) of the ESA similarly provides
that no civil penalty shall be imposed if
it can be shown by a preponderance of
the evidence that the defendant
committed an otherwise prohibited act
based on a good faith belief that he or
she was protecting himself or herself, a
member of his or her family, or any
other individual from bodily harm.
Section 11(b)(3) of the ESA provides
that it shall be a defense to criminal
prosecution if the defendant committed
an offense based on a good faith belief
that he or she was protecting himself or
herself, a member of his or her family,
or any other individual from bodily
harm. The ESA regulations in 50 CFR
17.21(c)(2), which reiterate that any
person may take listed wildlife in
defense of life, clarify this exemption.
Reporting of the incident is required
under 50 CFR 17.21(c)(4). Thus, the self-
defense provisions of the ESA and
MMPA are comparable. However, under
any of the three considered versions of
a special rule, where unforeseen
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differences between these provisions
may arise in the future, any activity that
is authorized or exempted under the
MMPA does not require additional
authorization under the ESA.

Concerning take for defense of
property and for the welfare of the
animal, the provisions in the ESA and
MMPA are not clearly comparable. The
provisions provided under the ESA
regulations at 50 CFR 17.21(c)(3)
authorize any employee or agent of the
Service, any other Federal land
management agency, the National
Marine Fisheries Service (NMFS), or a
State conservation agency, who is
designated by the agency for such
purposes, to take listed wildlife when
acting in the course of official duties if
the action is necessary to: (i) Aid a sick,
injured, or orphaned specimen; (ii)
dispose of a dead specimen; (iii) salvage
a dead specimen for scientific study; or
(iv) remove a specimen that may
constitute a threat to human safety,
provided that the taking is humane or,
if lethal take or injury is necessary, that
there is no other reasonable possibility
to eliminate the threat. Further, the ESA
regulations at 50 CFR 17.31(b) allow any
employee or agent of the Service, of
NMFS, or of a State conservation agency
which is operating a conservation
program under the terms of a
cooperative agreement with the Service
in accord with section 6 of the ESA,
when acting in the course of official
duty, to take those species of threatened
wildlife which are covered by an
approved cooperative agreement to
carry out conservation programs.

Provisions for similar activities are
found under sections 101(a), 101(d), and
109(h) of the MMPA. Section
101(a)(4)(A) of the MMPA provides that
a marine mammal may be deterred from
damaging fishing gear or catch (by the
owner or an agent or employee of the
owner of that gear or catch), other
private property (by the owner or an
agent or employee of the owner of that
property), and, if done by a government
employee, public property, so long as
the deterrence measures do not result in
death or serious injury of the marine
mammal. This section also allows for
any person to deter a marine mammal
from endangering personal safety.
Section 101(a)(4)(D) clarifies that this
authority to deter marine mammals
applies to depleted stocks, which would
include the polar bear. Further, the
Service incorporated subparagraph
101(a)(4)(B) of this section into its polar
bear management when it finalized
“deterrence guidelines” on October 6,
2010 (75 FR 61631), effective November
5, 2010. The deterrence guidelines set
forth best practices for safely and

nonlethally deterring polar bears from
damaging private and public property
and endangering the public. The
nonlethal deterrence of a polar bear
from fishing gear or other property is
not a provision that is included under
the ESA. The Service feels the voluntary
deterrence guidelines would not result
in injury to a polar bear or removal of
the bear from the population and could,
instead, prevent serious injury or death
to the bear by preventing escalation of
an incident to the point where the bear
is killed in self-defense. Thus, we find
it necessary and advisable to continue to
manage polar bears under this provision
of the MMPA and, as such, an activity
conducted pursuant to this provision
under the MMPA would not require
additional authorization under the ESA
under Alternative 2 (this proposed 4(d)
special rule), Alternative 3, and
Alternative 4. The Secretary has the
discretion to prohibit by regulation with
respect to polar bears any act prohibited
in section 9(a)(1) of the ESA.

Section 101(d) of the MMPA provides
that it is not a violation of the MMPA
for any person to take a marine mammal
if the taking is necessary to avoid
serious injury, additional injury, or
death to a marine mammal entangled in
fishing gear or debris, and care is taken
to prevent further injury and ensure safe
release. The incident must be reported
to the Service within 48 hours of
occurrence. If entangled, the safe release
of a polar bear from fishing gear or other
debris could prevent further injury or
death of the animal. Therefore, by
adopting this provision of the MMPA,
Alternatives 2, 3, and 4 would provide
for the conservation of polar bears in the
event of entanglement with fishing gear
or other debris and could prevent
further injury or death of the bear. The
provisions under the ESA at 50 CFR
17.31 provide for similar activities;
however, the ESA provision only
applies to an employee or agent of the
Service, any other Federal land
management agency, NMFS, or a State
conservation agency, who is designated
by the agency for such purposes. The
provisions under section 101(d) apply to
any individual, including private
individuals. While we do not believe
private citizens should attempt to free a
large polar bear from entanglement for
obvious safety reasons, there may be
certain rare instances when an
abandoned young cub may need aid.
Although the provisions under the
MMPA are broader in this case, we find
them necessary and advisable to provide
for the conservation of the polar bear;
therefore, an activity conducted
pursuant to this provision of the MMPA

would not require additional
authorization under the ESA under
Alternatives 2, 3, and 4. The Secretary
has the discretion to prohibit by
regulation with respect to polar bears
any act prohibited in section 9(a)(1) of
the ESA.

Further, section 109(h) of the MMPA
allows the humane taking of a marine
mammal by specific categories of people
(i.e., Federal, State, or local government
officials or employees or a person
designated under section 112(c) of the
MMPA) in the course of their official
duties provided that one of three criteria
is met—the taking is for: (1) The
protection or welfare of the mammal; (2)
the protection of the public health and
welfare; or (3) the nonlethal removal of
nuisance animals. The MMPA
regulations at 50 CFR 18.22 provide the
specific requirements of the exception.
Section 112(c) of the MMPA allows the
Service to enter into cooperative
agreements with other Federal or State
agencies and public or private
institutions or other persons to carry out
the purposes of section 109(h) of the
MMPA. The ability to designate non-
Federal, non-State “cooperators,” as
allowed under sections 112(c) and
109(h) of the MMPA but not provided
for under the ESA, has allowed the
Service to work with private groups to
retrieve carcasses, respond to injured
animals, and provide care and
maintenance for stranded or orphaned
animals. This has provided benefits by
drawing on the expertise of, and
allowing the use of facilities of, non-
Federal and non-State scientists,
aquaria, veterinarians, and other private
entities. Additionally, the Service has
provided authorization under section
101(a)(5)(A) of the MMPA to certain
trained non-Federal, non-State
cooperators to nonlethally take polar
bears through harassment/hazing of
individual animals. These incidental
take authorizations have been a crucial
component of reducing bear-human
confrontations in both Alaska Native
villages and the oil and gas
development areas on the North Slope
of Alaska. This provision has provided
for the conservation of the polar bear by
allowing nonlethal techniques to deter
polar bears from property and away
from people before situations escalate,
thereby preventing unnecessary injury
or death of a polar bear. Therefore, the
adoption of these MMPA provisions is
necessary and advisable to provide for
the conservation of the polar bear. The
Secretary has the discretion to prohibit
by regulation with respect to polar bears
any act prohibited in section 9(a)(1) of
the ESA.
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Pre-Act Specimens

The ESA, MMPA, and CITES all have
provisions for the regulation of
specimens, both live and dead, that
were acquired or removed from the wild
prior to application of the law or the
listing of the species, but the laws treat
these specimens somewhat differently.
Section 9(b)(1) of the ESA states that the
prohibitions on import and export do
not apply to any fish or wildlife which
were held in captivity prior to the
enactment of the ESA or to the date of
publication of listing as long as the
holding of such specimens and their
subsequent import and export is non-
commercial. Section 9(b)(1) also states
that fish and wildlife which were held
in captivity for non-commercial
purposes prior to enactment of the ESA
or to the date of publication of listing
are also exempt from regulations the
Secretary may issue to conserve those
species under the authority of the ESA.
Additionally, section 10(h) of the ESA
provides an exemption for certain
antique articles. Polar bears held in
captivity prior to the listing of the polar
bear as a threatened species under the
ESA and not used or subsequently held
or used in the course of a commercial
activity, and all items containing polar
bear parts that qualify as antiques under
the ESA, would qualify for these
exemptions.

Section 102(e) of the MMPA contains
a pre-MMPA exemption that provides
that none of the restrictions shall apply
to any marine mammal or marine
mammal product composed from an
animal taken prior to December 21,
1972. In addition, Article VII(2) of
CITES provides a pre-Convention
exception that exempts a pre-
Convention specimen from standard
permitting requirements in Articles III,
IV, and V of CITES when the exporting
or re-exporting country is satisfied that
the specimen was acquired before the
provisions of CITES applied to it and
issues a CITES document to that effect
(see 50 CFR 23.45). Alternative 2 (this
proposed 4(d) special rule) would not
affect requirements under CITES;
therefore, these specimens continue to
require this pre-Convention certificate
for any international trade. Pre-
Convention certificates required by
CITES and pre-MMPA affidavits and
supporting documentation required
under the Service’s regulations at 50
CFR 18.14 ensure that trade in pre-
MMPA and pre-Convention specimens
meet the requirements of the
exemptions.

Alternatives 2, 3, and 4 would adopt
the pre-Act provisions of the MMPA
and CITES. The MMPA has been in

force since 1972 and CITES since 1975.
In that time, there has never been a
conservation problem identified
regarding pre-Act polar bear specimens.
While, under a special rule, polar bear
specimens that were obtained prior to
the date that the MMPA went into effect
(December 21, 1972) would not be
subject to the same restrictions as other
threatened species under the general
regulations at §§17.31 and 17.32, the
number of specimens and the nature of
the activities to which these restrictions
would apply is limited. There are very
few live polar bears, either in a
controlled environment within the
United States or elsewhere, that would
qualify as “pre-Act” under the MMPA.
Therefore, the standard MMPA
restrictions apply to virtually all live
polar bears. Of the dead specimens that
would qualify as “pre-Act” under the
MMPA, very few of these specimens
would likely be subject to activities due
to the age and probable poor physical
quality of these specimens.
Furthermore, under CITES, these
specimens would continue to require
documentation for any international
trade, which would verify that the
specimen was acquired before CITES
went into effect in 1975 for polar bears.
While the general ESA regulations
would provide some additional
restrictions, such activities have not
been identified as a threat in any way
to the polar bear. Thus, CITES and the
MMPA provide appropriate protections
that are necessary and advisable to
provide for the conservation of the polar
bear in this regard, and additional
restrictions under the ESA are not
necessary under Alternatives 2, 3, and 4.
The Secretary has the discretion to
prohibit by regulation with respect to
polar bears any act prohibited in section
9(a)(1) of the ESA.

Subsistence, Handicraft Trade, and
Cultural Exchanges

Section 10(e) of the ESA provides an
exemption for Alaska Natives for the
taking and importation of listed species
if such taking is primarily for
subsistence purposes. Nonedible by-
products of species taken in accordance
with the exemption, when made into
authentic native articles of handicraft
and clothing, may be transported,
exchanged, or sold in interstate
commerce. The ESA defines authentic
native articles of handicraft and clothing
as items composed wholly or in some
significant respect of natural materials,
and which are produced, decorated, or
fashioned in the exercise of traditional
native handicrafts without the use of
pantographs, multiple carvers, or other
mass copying devices (section

10(e)(3)(ii)). That definition also
provides that traditional native
handjicrafts include, but are not limited
to, weaving, carving, stitching, sewing,
lacing, beading, drawing, and painting.
Further details on what qualifies as
authentic native articles of handicrafts
and clothing are provided at 50 CFR
17.3. This exemption is similar to one
in section 101(b) of the MMPA, which
provides an exemption from the
moratorium on take for subsistence
harvest and the creation and sale of
authentic native articles of handicrafts
or clothing by Alaska Natives. The
definition of authentic native articles of
handicrafts and clothing in the MMPA
is identical to the ESA definition, and
our MMPA definition in our regulations
at 50 CFR 18.3 is identical to the ESA
definition at 50 CFR 17.3. Both statutes
require that the taking may not be
accomplished in a wasteful manner.
Under Alternative 2 (this proposed
4(d) special rule), Alternative 3, and
Alternative 4, any exempt activities
under the MMPA associated with
handicrafts or clothing or cultural
exchange using subsistence-taken polar
bears would not require additional
authorization under the ESA, including
the limited, noncommercial import and
export of authentic native articles of
handicrafts and clothing that are created
from polar bears taken by Alaska
Natives. Under Alternatives 2, 3, and 4,
all such imports and exports involving
polar bear parts and products would
need to conform to what is currently
allowed under the MMPA, comply with
our import and export regulations found
at 50 CFR parts 14 and 23, and be
noncommercial in nature. The ESA
regulations at 50 CFR 14.4 define
commercial as related to the offering for
sale or resale, purchase, trade, barter, or
the actual or intended transfer in the
pursuit of gain or profit, of any item of
wildlife and includes the use of any
wildlife article as an exhibit for the
purpose of soliciting sales, without
regard to the quantity or weight.
Another activity covered by
Alternatives 2, 3, and 4 is cultural
exchange between Alaska Natives and
Native inhabitants of Russia, Canada,
and Greenland with whom Alaska
Natives share a common heritage. The
MMPA allows the import and export of
marine mammal parts and products that
are components of a cultural exchange,
which is defined under the MMPA as
the sharing or exchange of ideas,
information, gifts, clothing, or
handicrafts. While the ESA has similar
language allowing the import of items,
there is no comparable language that
would allow Natives to travel to Canada,
Russia, or Greenland with cultural
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exchange items. Cultural exchange has
been an important exemption for Alaska
Natives under the MMPA, and any of
the three special rules ensure that such
exchanges would not be interrupted.

Alternatives 2, 3, and 4 would also
adopt the registered agent and tannery
process from the current MMPA
regulations. In order to assist Alaska
Natives in the creation of authentic
native articles of handicrafts and
clothing, the Service’s MMPA
implementing regulations at 50 CFR
18.23(b) and (d) allow persons who are
not Alaska Natives to register as an
agent or tannery. Once registered, agents
are authorized to receive or acquire
marine mammal parts or products from
Alaskan Natives or other registered
agents. They are also authorized to
transfer (not sell) hides to registered
tanners for further processing. A
registered tannery may receive
untanned hides from Alaska Natives or
registered agents for tanning and return.
The tanned skins may then be made into
authentic articles of clothing or
handicrafts. Registered agents and
tanneries must maintain strict inventory
control and accounting methods for any
marine mammal part, including skins;
they provide accountings of such
activities and inventories to the Service.
These restrictions and requirements for
agents and tanners allow the Service to
monitor the processing of such items
while ensuring that Alaska Natives can
exercise their rights under the
exemption. Adopting the registered
agent and tannery process would align
ESA provisions relating to the creation
of handicrafts and clothing by Alaska
Natives with the current process under
the MMPA, and allows Alaska Natives
to engage in the subsistence practices
provided under the ESA’s section 10(e)
exemptions.

Nonetheless, the provisions in
Alternatives 2, 3, and 4 regarding
creation, shipment, and sale of
authentic native articles of handicrafts
and clothing would apply only to items
to which the subsistence harvest
exemption applies under the MMPA.
The exemption in section 10(e)(1) of the
ESA applies to “any Indian, Aleut, or
Eskimo who is an Alaskan Native who
resides in Alaska” but also applies to
“any non-native permanent resident of
an Alaskan native village.” However,
the exemption under section 101 of the
MMPA is limited to only an “Indian,
Aleut, or Eskimo who resides in Alaska
and who dwells on the coast of the
North Pacific Ocean or the Arctic
Ocean.” Because the MMPA is more
restrictive, only a person who qualifies
under the MMPA Alaska Native
exemption may legally take polar bears

for subsistence purposes, as a take by
nonnative permanent residents of
Alaska native villages under the broader
ESA exemption is not allowed under the
MMPA. Therefore, all persons,
including those who qualify under the
Alaska Native exemption of the ESA,
should consult the MMPA and our
regulations at 50 CFR part 18 before
engaging in any activity that may result
in a prohibited act to ensure that their
activities will be consistent with both
laws.

Although a few of these provisions of
the MMPA may be less strict than the
ESA provisions, we have determined
that these provisions would be the
appropriate regulatory mechanisms for
the conservation of the polar bear. Both
the ESA and the MMPA recognize the
intrinsic role that marine mammals have
played and continue to play in the
subsistence, cultural, and economic
lives of Alaska Natives. The Service, in
turn, recognizes the important role that
Alaska Natives play in the conservation
of marine mammals. Amendments to
the MMPA in 1994 acknowledged this
role by authorizing the Service to enter
into cooperative agreements with Alaska
Natives for the conservation and co-
management of subsistence use of
marine mammals (section 119 of the
MMPA). Through these cooperative
agreements, the Service has worked
with Alaska Native organizations to
better understand the status and trends
of polar bears throughout Alaska. For
example, Alaska Natives collect and
contribute biological specimens from
subsistence-harvested animals for
biological analysis. Analysis of these
samples allows the Service to monitor
the health and status of polar bear
stocks.

Further, as discussed in our proposed
and final rules to list the polar bear as
a threatened species (72 FR 1064;
January 9, 2007, and 73 FR 28212; May
15, 2008), the Service cooperates with
the Alaska Nanuuq Commission, an
Alaska Native organization that
represents interests of Alaska Native
villages whose members engage in the
subsistence hunting of polar bears, to
address polar bear subsistence harvest
issues. In addition, for the Southern
Beaufort Sea population, hunting is
regulated voluntarily and effectively
through an agreement between the
Inuvialuit of Canada and the Inupiat of
Alaska (implemented by the North
Slope Borough) as well as being
monitored by the Service’s marking,
tagging, and reporting program. In the
Chukchi Sea, the Service is working
with Alaska Natives through the
recently implemented Agreement
between the United States of America

and the Russian Federation on the
Conservation and Management of the
Alaska-Chukotka Polar Bear Population
(Bilateral Agreement), under which one
of two commissioners representing the
United States represents the Native
people of Alaska and, in particular, the
Native people for whom polar bears are
an integral part of their culture. The
Bilateral Agreement allows for unified,
on-the-ground conservation programs
for the shared population of polar bears,
including binding sustainable harvest
limits. The Bilateral Agreement
establishes the U.S.-Russia Polar Bear
Commission (Commission), which
functions as the bilateral managing
authority to make scientific
determinations, establish take limits,
and carry out other responsibilities
important to the conservation and
management of the polar bear. At a
meeting of the Commission on June 7—
10, 2010, in Anchorage, Alaska, the
Commission determined that no more
than 58 polar bears per year may be
taken from the Alaska-Chukotka polar
bear population, of which no more than
19 animals may be females. Further, the
Commission determined that the two
countries will work together to identify
legal requirements and documents
needed to implement the determined
subsistence harvest limit, and that
further discussion regarding
implementation of harvest management
plans would take place at the next
Commission meeting in 2011. At the
Commission meeting in July 2011, the
Commission, based on
recommendations from its Scientific
Working Group, reaffirmed the total
allowable harvest of 58 polar bears from
the Alaska-Chukotka population and
approved a recommendation that a
multi-year quota system be introduced
for an initial period of 5 years,
consistent with the terms of the Bilateral
Agreement. The next Commission
meeting in June 2012 will include
discussion of the seasonal aspects of
annual take limits. This cooperative
management regime for the subsistence
harvest of polar bears is key to both
providing for the long-term viability of
the population as well as addressing the
social, cultural, and subsistence
interests of Alaska Natives and the
native people of Chukotka. Thus, we
recognize the unique contributions
Alaska Natives provide to the Service’s
understanding of polar bears, and their
interest in ensuring that polar bear
stocks are conserved and managed to
achieve and maintain healthy
populations.

The Service recognizes the significant
conservation benefits that Alaska
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Natives have already made to polar
bears through the measures that they
have voluntarily taken to self-regulate
harvest that is otherwise exempt under
the MMPA and the ESA, and through
their support of measures for regulation
of harvest. This contribution has
provided significant benefit to polar
bears throughout Alaska, and will
continue by maintaining and
encouraging the involvement of the
Alaska Native community in the
conservation of the species. Alternatives
2, 3, and 4 would provide for the
conservation of polar bears, while at the
same time accommodating the
subsistence, cultural, and economic
interests of Alaska Natives, which are
interests recognized by both the ESA
and MMPA. Therefore, in proposing a
4(d) special rule, the Service finds that
aligning provisions under the ESA
relating to the creation, shipment, and
sale of authentic native handicrafts and
clothing by Alaska Natives with what is
already allowed under the MMPA
contributes to a regulation that is
necessary and advisable to provide for
the conservation of polar bears. The
Secretary has the discretion to prohibit
by regulation with respect to polar bears
any act prohibited in section 9(a)(1) of
the ESA.

This aspect of a 4(d) special rule is
limited to activities that are not already
exempted under the ESA. The ESA itself
provides a statutory exemption to
Alaska Natives under section 10(e) of
the ESA for the harvesting of polar bears
from the wild as long as the taking is for
primarily subsistence purposes. The
ESA then specifies that polar bears
taken under this provision can be used
to create handicrafts and clothing and
that these items can be sold in interstate
commerce. Thus, any of the three
considered alternatives of a proposed
special rule would not regulate the
taking or importation of polar bears or
the sale in interstate commerce of
authentic native articles of handicrafts
and clothing by qualifying Alaska
Natives; these have already been
exempted by statute. A special rule
would address only activities relating to
cultural exchange and limited types of
travel, and to the creation and shipment
of authentic native handicrafts and
clothing that are currently allowed
under section 101 of the MMPA that are
not already clearly exempted under
section 10(e) of the ESA.

In addition, in our final rule to list the
polar bear as threatened (73 FR 28212;
May 15, 2008), while we found that
polar bear mortality from harvest and
negative bear-human interactions may
be approaching unsustainable levels for
some populations, especially those

experiencing nutritional stress or
declining population numbers as a
consequence of habitat change,
subsistence take by Alaska Natives does
not currently threaten the polar bear
throughout all or any significant portion
of its range. Rangewide, continued
harvest and increased mortality from
bear-human encounters or other reasons
are likely to become more significant
threats in the future. The Polar Bear
Specialist Group (Aars et al. 2006, p.
57), through resolution, urged that a
precautionary approach be instituted
when setting harvest limits in a
warming Arctic environment, and that
continued efforts are necessary to
ensure that harvest or other forms of
removal do not exceed sustainable
levels. However, the Service has found
that standards for subsistence harvest in
the United States under the MMPA and
the voluntary measures taken by Alaska
Natives to manage subsistence harvest
in the United States have been effective,
and that, rangewide, the lawful
subsistence harvest of polar bears and
the associated creation, sale, and
shipment of authentic handicrafts and
clothing currently do not threaten the
polar bear throughout all or a significant
portion of its range, and are not affected
by the provisions of Alternatives 2, 3,
and 4.

National Defense Activities

Section 319 of the National Defense
Appropriations Act of 2004 (Pub. L.
108—-136 November 24, 2003) amended
section 101 of the MMPA to provide a
mechanism for the Department of
Defense (DOD) to exempt actions or a
category of actions necessary for
national defense from requirements of
the MMPA provided that DOD has
conferred, for polar bears, with the
Service. Such an exemption may be
issued for no more than 2 years.
Alternative 2 (this proposed 4(d) special
rule) would provide that an exemption
invoked as necessary for national
defense under the MMPA would require
no separate authorization under the
ESA. The MMPA exemption requires
DOD to confer with the Service, the
exemptions are of limited duration and
scope (only those actions “necessary for
national defense”), and no actions by
the DOD have been identified as a threat
to the polar bear throughout all or any
significant portion of its range.

Penalties

As discussed earlier, the MMPA
provides substantial civil and criminal
penalties for violations of the law. These
penalties remain in place and would not
be affected by Alternative 2 (this
proposed 4(d) special rule), Alternative

3, and Alternative 4. Under Alternative
2, these penalties are not affected by
whether a violation occurs inside or
outside the geographic range specified
in paragraph (4). Because CITES is
implemented through the ESA, any
trade of polar bears or polar bear parts
or products contrary to CITES and
possession of any polar bear specimen
that was traded contrary to the
requirements of CITES is a violation of
the ESA and remains subject to its
penalties.

Under Alternatives 2, 3, and 4, certain
acts not related to CITES violations also
remain subject to the penalties of the
ESA. Under paragraph (2) of
Alternatives 2, 3, and 4, any act
prohibited under the MMPA that would
also be prohibited under the ESA
regulations at 50 CFR 17.31 and that has
not been authorized or exempted under
the MMPA would be a violation of the
ESA as well as the MMPA. In addition,
even if an act is authorized or exempt
under the MMPA, failure to comply
with all applicable terms and conditions
of the statute, the MMPA implementing
regulations, or an MMPA permit or
authorization issued by the Service
would likewise constitute a violation of
the ESA. Under Alternative 2, the ESA
penalties would also remain applicable
to any incidental take of polar bears that
is caused by activities within the
geographic area specified in paragraph
(4), if that incidental take has not been
authorized under the MMPA consistent
with paragraph (2). Under Alternative 2,
while ESA penalties would not apply to
any incidental take caused by activities
outside the geographic area specified in
paragraph (4), as explained above, all
MMPA penalties remain in place in
these areas. A civil penalty of $12,000
to $25,000 is available for a knowing
violation (or any violation by a person
engaged in business as an importer or
exporter) of certain provisions of the
ESA, the regulations, or permits, while
civil penalties of up to $500 are
available for any other violation.
Criminal penalties and imprisonment
for up to 1 year, or both, are also
available for certain violations of the
ESA. In addition, all fish and wildlife
taken, possessed, sold, purchased,
offered for sale or purchase, transported,
delivered, received, carried, shipped,
exported, or imported contrary to the
provisions of the ESA or any ESA
regulation or permit or certificate issued
under the ESA are subject to forfeiture
to the United States. There are also
provisions for the forfeiture of vessels,
vehicles, and other equipment used in
committing unlawful acts under the
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ESA upon conviction of a criminal
violation.

As discussed earlier, even where
MMPA penalties provide the sole
deterrence against unlawful activities
under Alternatives 2 and 3, these
penalties are substantial. A civil penalty
of up to $10,000 for each violation may
be assessed against any person, which
includes businesses, States, and Federal
agencies as well as private individuals,
who violates the MMPA or any MMPA
permit, authorization, or regulation.
Any person or entity that knowingly
violates any provision of the statute or
any MMPA permit, authorization, or
regulation will, upon conviction, be
fined for each violation, be imprisoned
for up to 1 year, or both. The MMPA
also provides for the seizure and
forfeiture of the cargo (or monetary
value of the cargo) from any vessel that
is employed in the unlawful taking of a
polar bear, and additional penalties of
up to $25,000 can be assessed against a
vessel causing the unlawful taking of a
polar bear. Finally, any polar bear or
polar bear parts and products
themselves can be seized and forfeited
upon assessment of a civil penalty or a
criminal conviction.

While there are differences between
the penalty amounts in the ESA and the
MMPA, the penalty amounts are
comparable or stricter under the MMPA.
The Alternative Fines Act (18 U.S.C.
3571) has removed the differences
between the ESA and the MMPA for
criminal penalties. Under this Act,
unless a Federal statute has been
exempted, any individual found guilty
of a Class A misdemeanor may be fined
up to $100,000. Any organization found
guilty of a Class A misdemeanor may be
fined up to $200,000. The criminal
provisions of the ESA and the MMPA
are both Class A misdemeanors, and
neither the ESA nor the MMPA are
exempted from the Alternative Fines
Act. Therefore, the maximum penalty
amounts for a criminal violation under
both statutes is the same: $100,000 for
an individual and $200,000 for an
organization.

While the maximum civil penalty
amounts under the ESA are for the most
part higher than the maximum civil
penalty amounts under the MMPA,
other elements in the penalty provisions
mean that, on its face, the MMPA
provides greater deterrence. Other than
for a commercial importer or exporter of
wildlife or plants, the highest civil
penalty amounts under the ESA require
a showing that the person ‘“knowingly”
violated the law. The penalty for other
than a knowing violation is limited to
$500. The MMPA civil penalty
provision does not contain this

requirement. Under section 105(a) of the
MMPA, any person “who violates” any
provision of the MMPA or any permit or
regulation issued thereunder, with one
exception for commercial fisheries, may
be assessed a civil penalty of up to
$10,000 for each violation.

Determination

Section 4(d) of the ESA states that the
“Secretary shall issue such regulations
as he deems necessary and advisable to
provide for the conservation” of species
listed as threatened. Conservation is
defined in the ESA to mean ‘““to use and
the use of all methods and procedures
which are necessary to bring any
endangered species or threatened
species to the point at which the
measures provided pursuant to [the
ESA] are no longer necessary.” In
Webster v. Doe, 486 U.S. 592 (1988), the
U.S. Supreme Court noted that similar
language “fairly exudes deference” to
the agency when the court interpreted
the authority to terminate an employee
when the Director of the Central
Intelligence Agency “‘shall deem such
termination necessary or advisable in
the interests of the United States.”
Additionally, section 4(d) states that the
Secretary ‘“may by regulation prohibit
with respect to any threatened species
any act prohibited under section
9(a)(1).”

Thus, the regulations promulgated
under section 4(d) of the ESA provide
the Secretary with a wide latitude of
discretion to select appropriate
prohibitions and exemptions. In such
cases, some of the prohibitions and
authorizations of the ESA implementing
regulations at 50 CFR 17.31 and 17.32
may be appropriate for the species and
incorporated into a special rule, but the
special rule may also include provisions
tailored to the specific conservation
needs of the listed species, which may
be more or less restrictive than the
general provisions.

The courts have recognized the extent
of the Secretary’s discretion under this
standard to develop rules that are
appropriate for the conservation of a
species. For example, the Secretary may
find that it is necessary and advisable
not to include a taking prohibition, or to
include a limited taking prohibition. See
Alsea Valley Alliance v. Lautenbacher,
2007 U.S. Dist. Lexis 60203 (D. Or.
2007); Washington Environmental
Council v. National Marine Fisheries
Service, and 2002 U.S. Dist. Lexis 5432
(W.D. Wash. 2002). In addition, as
affirmed in State of Louisiana v. Verity,
853 F.2d 322 (5th Cir. 1988), the rule
need not address all the threats to the
species. As noted by Congress when the
ESA was initially enacted, “once an

animal is on the threatened list, the
Secretary has an almost infinite number
of options available to him with regard
to the permitted activities for those
species. He may, for example, permit
taking, but not importation of such
species, or he may choose to forbid both
taking and importation but allow the
transportation of such species,” as long
as the measures will “serve to conserve,
protect, or restore the species concerned
in accordance with the purposes of the
Act” (H.R. Rep. No. 412, 93rd Cong., 1st
Sess. 1973).

Alternative 2 (this proposed 4(d)
special rule) provides the appropriate
prohibitions, and exceptions to those
prohibitions, to provide for the
conservation of the species. Many
provisions provided under the MMPA
and CITES are comparable to or stricter
than similar provisions under the ESA,
including the definitions of take,
penalties for violations, and use of
marine mammals. As an example,
concerning the definitions of harm
under the ESA and harassment under
the MMPA, while the terminology of the
definitions is not identical, we cannot
foresee circumstances under which the
management for polar bears under the
two definitions would differ. In
addition, the existing statutory
exceptions that allow use of marine
mammals under the MMPA (e.g.,
research, public display) allow fewer
types of activities than does the ESA
regulation at 50 CFR 17.32 for
threatened species, and the MMPA'’s
standards are generally stricter for those
activities that are allowed than those
standards for comparable activities
under the ESA regulations at 50 CFR
17.32. Additionally, the process for
authorization of incidental take under
the MMPA via a finding of “‘negligible
impact” is more restrictive than the
process under the ESA.

Where the provisions of the MMPA
and CITES are comparable to, or even
more strict than, the provisions under
the ESA, we find that it provides for the
conservation of the polar bear to
continue to manage the species under
the provisions of the MMPA and CITES.
As such, these mechanisms have a
demonstrated record as being
appropriate management provisions.
Further, it would not contribute to the
conservation of the polar bear and
would be inappropriate for the Service
to require people to obtain an ESA
authorization (including paying
application fees) for activities
authorized under the MMPA or CITES,
where protective measures for polar
bears under the ESA authorization
would be equivalent or less restrictive
than the MMPA or CITES requirements.
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There are a few activities for which
the prohibitions under the MMPA are
less restrictive than the prohibitions for
the same activities under the ESA,
including use of pre-Act specimens,
subsistence use, military readiness
activities, and take for defense of
property and welfare of the animal.
Concerning use of pre-Act specimens
and military readiness activities, the
general ESA regulations would provide
some additional restrictions beyond
those provided by the MMPA; however,
such activities have not been identified
as a threat in any way to the polar bear
or its conservation. Therefore, the
additional restrictions under the ESA
would not contribute to the
conservation of the species. Concerning
subsistence use and take for defense of
property and welfare of the animal, the
MMPA allows a greater breadth of
activities than would be allowed under
the general ESA regulations; however,
these additional activities clearly
provide for the conservation of the polar
bear by fostering cooperative
relationships with Alaska Natives who
participate with us in conservation
programs for the benefit of the species,
limiting lethal bear-human interactions,
and providing immediate benefits for
the welfare of individual animals.

Our 39-year history of
implementation of the MMPA, 36-year
history of implementation of CITES, and
our analysis in the ESA final listing rule
for the species, demonstrate that these
laws provide appropriate regulatory
protection to polar bears for activities
that are regulated under these laws. In
addition, the threat that has been
identified in the final ESA listing rule—
loss of habitat and related effects—
would not be alleviated by the
additional overlay of provisions in the
general threatened species regulations at
50 CFR 17.31 and 17.32, or even the full
application of the provisions in sections
9 and 10 of the ESA. Based on the
current state of the science, nothing
within our authority under the ESA,
above and beyond what we would
require under Alternative 2, would
provide the means to resolve this threat.

Paragraphs 1 through 3 of Alternatives
2, 3, and 4 would adopt existing
conservation regulatory requirements
under the MMPA and CITES as the
appropriate regulatory provisions for
this threatened species. Because of these
provisions, under any of the three
considered alternatives of the proposed
special rule, if an activity is authorized
or exempted under the MMPA or CITES,
no additional authorization would be
required. But if an activity is not
authorized or exempted under the
MMPA or CITES and the activity would

result in an act that would be otherwise
prohibited under 50 CFR 17.31, the
protections provided by the general
threatened species regulations would
apply. In such circumstances, the
prohibitions of 50 CFR 17.31 would be
in effect, and authorization under 50
CFR 17.32 would be required. In
addition, any action authorized, funded,
or carried out by the Service that may
affect polar bears, including the
Service’s issuance of any permit or
authorization described above, and
would require consultation under
section 7 of the ESA to ensure that the
action is not likely to jeopardize the
continued existence of the species.

We find that a 4(d) special rule
containing paragraphs 1 through 3,
which are identical in Alternatives 2, 3,
and 4, is necessary and advisable to
provide for the conservation of the polar
bear because the MMPA and CITES
have proven effective in managing polar
bears for more than 30 years. The
comparable or stricter provisions of the
MMPA and CITES, along with the
application of the ESA regulations at 50
CFR 17.31 and 17.32 for any activity
that has not been authorized or
exempted under the MMPA and CITES
or for which a person or entity is not in
compliance with the terms and
conditions of any MMPA or CITES
authorization or exemption, address
those negative effects on polar bears that
can foreseeably be addressed under
sections 9 and 10 of the ESA. It would
not contribute to the conservation of the
polar bear to require an unnecessary
overlay of redundant authorization
processes that would otherwise be
required under the general ESA
threatened species regulations at 50 CFR
17.31 and 17.32. In any case, the
Secretary has the discretion to prohibit
by regulation with respect to polar bears
any act prohibited in section 9(a)(1) of
the ESA.

With regard to paragraph 4 of
Alternatives 2, 3, and 4, we find that for
activities within the current range of the
polar bear, overlay of the incidental take
prohibitions under 50 CFR 17.31 is a
valuable component of polar bear
management because of the timing and
proximity of potential take of polar
bears. Within the range of the polar
bear, there are currently ongoing, lawful
activities that result in the incidental
take of the species, such as those
associated with oil and gas exploration
and development. Any incidental take
from these activities is currently
authorized under the MMPA. However,
we recognize that there may be future
development or activities that may
cause incidental take of the species.
Because of this, we find that it is

valuable to have the overlay of ESA
incidental take prohibitions in place for
several reasons. In the event that a
person or entity causing the incidental
take of polar bears has not been
authorized under the MMPA, or is out
of compliance with the terms and
conditions of their MMPA incidental
take authorization, the overlay would
provide that the person or entity is in
violation of the ESA as well as the
MMPA. In such circumstances, the
person can alter his or her activities to
eliminate the possibility of incidental
take, seek or come into compliance with
their MMPA authorization, or be subject
to the penalties of the ESA as well as the
MMPA. In this situation, the citizen suit
provision of section 11 of the ESA
would allow any citizen or citizen group
to pursue legal action based on
incidental take that has not been
authorized under the MMPA. As such,
we have determined that the overlay of
the ESA incidental take prohibitions at
50 CFR 17.31 in the current range of the
polar bear is valuable for the
conservation of the species. Again, the
Secretary has the discretion to prohibit
by regulation with respect to polar bears
any act prohibited in section 9(a)(1) of
the ESA.

However, we find that for activities
outside the current range of the polar
bear (including vast areas within the
State of Alaska that do not coincide
with the polar bear’s range), overlay of
the incidental take prohibitions under
50 CFR 17.31 is not necessary and
advisable for polar bear management
and conservation. The Service finds the
provisions of paragraph (4) to be
consistent with the conservation of the
polar bear because: (1) The potential for
citizen suits alleging take resulting from
activities outside of the range of the
polar bear is significant; (2) the
likelihood of such suits prevailing in
establishing take of polar bears is
remote, and (3) defending against such
suits will divert available staff and
funding away from productive polar
bear conservation efforts. Even though
incidental take of polar bears from
activities outside the current range of
the species would not be prohibited
under this proposed special rule, the
consultation requirements under section
7 of the ESA would remain fully in
effect. Any biological opinion associated
with a consultation will identify any
incidental take that is reasonably certain
to occur. Any incidental take, identified
through a biological opinion or
otherwise, remains a violation of the
MMPA unless appropriately authorized.
In addition, the citizen suit provision
under section 11 of the ESA would be
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unaffected by Alternative 2 for
challenges to Federal agencies that are
alleged to be in violation of the
consultation requirement under section
7 of the ESA. Further, the Service will
pursue any violation under the MMPA
for incidental take that has not been
authorized, and all MMPA penalties
would apply. As such, we have
determined that not having the
additional overlay of incidental take
prohibitions under 50 CFR 17.31
resulting from activities outside the
current range of the polar bear
(including some areas within the State
of Alaska) would be consistent with the
conservation of the species. The
Secretary has the discretion to prohibit
by regulation with respect to polar bears
any act prohibited in section 9(a)(1) of
the ESA.

Nothing in Alternatives 2, 3, and 4
changes in any way the recovery
planning provisions of section 4(f) and
consultation requirements under section
7 of the ESA, including consideration of
adverse modification to any critical
habitat, or the ability of the Service to
enter into domestic and international
partnerships for the management and
protection of the polar bear.

Required Determinations
Regulatory Planning and Review

Executive Order 12866 requires
Federal agencies to submit proposed
and final significant rules to the Office
of Management and Budget (OMB) prior
to publication in the Federal Register.
The Executive Order defines a rule as
significant if it meets one of the
following four criteria:

(a) The rule will have an annual effect
of $100 million or more on the economy
or adversely affect an economic sector,
productivity, jobs, the environment, or
other units of the government;

(b) The rule will create
inconsistencies with other Federal
agencies’ actions;

(c) The rule will materially affect
entitlements, grants, user fees, loan
programs, or the rights and obligations
of their recipients; or

(d) The rule raises novel legal or
policy issues.

If the rule meets criteria (a) above it
is called an “economically significant”
rule and additional requirements apply.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(RFA; 5 U.S.C. 601 et seq., as amended
by the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996)), whenever an agency must
publish a notice of rulemaking for any
proposed or final rule, it must prepare

and make available for public comment
a regulatory flexibility analysis that
describes the effects of the rule on small
entities (small businesses, small
organizations, and small government
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of the agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. SBREFA amended the RFA to
require Federal agencies to provide a
statement of the factual basis for
certifying that the rule will not have a
significant economic impact on a
substantial number of small entities.

Based on the information that is
available to us at this time, we are
certifying that this proposed special rule
will not have a significant economic
impact on a substantial number of small
entities. The following discussion
explains our rationale.

According to the Small Business
Administration (SBA), small entities
include small organizations, including
any independent nonprofit organization
that is not dominant in its field, and
small governmental jurisdictions,
including school boards and city and
town governments that serve fewer than
50,000 residents, as well as small
businesses. The SBA defines small
businesses categorically and has
provided standards for determining
what constitutes a small business at 13
CFR 121.201 (also found at http://
www.sba.gov/size/), which the RFA
requires all Federal agencies to follow.
To determine if potential economic
impacts to these small entities would be
significant, we considered the types of
activities that might trigger regulatory
impacts. However, this proposed special
rule for the polar bear would, with
limited exceptions, allow for
maintenance of the status quo regarding
activities that had previously been
authorized or exempted under the
MMPA. Therefore, we anticipate no
significant economic impact on a
substantial number of small entities
from this rule. Therefore, a Regulatory
Flexibility Analysis is not required.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we make the following findings:

(a) This proposed rule would not
produce a Federal mandate. In general,
a Federal mandate is a provision in
legislation, statute, or regulation that
would impose an enforceable duty upon
State, local, or Tribal governments, or
the private sector, and includes both
“Federal intergovernmental mandates”
and “Federal private sector mandates.”
These terms are defined in 2 U.S.C.

658(5)—(7). “Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or [T]ribal
governments” with two exceptions. It
excludes ““a condition of Federal
assistance.” It also excludes “‘a duty
arising from participation in a voluntary
Federal program,” unless the regulation
“relates to a then-existing Federal
program under which $500,000,000 or
more is provided annually to State,
local, and [T]ribal governments under
entitlement authority,” if the provision
would “increase the stringency of
conditions of assistance’ or “place caps
upon, or otherwise decrease, the Federal
Government’s responsibility to provide
funding,” and the State, local, or Tribal
governments ‘“‘lack authority” to adjust
accordingly. At the time of enactment,
these entitlement programs were:
Medicaid; AFDC work programs; Child
Nutrition; Food Stamps; Social Services
Block Grants; Vocational Rehabilitation
State Grants; Foster Care, Adoption
Assistance, and Independent Living;
Family Support Welfare Services; and
Child Support Enforcement. ‘Federal
private sector mandate” includes a
regulation that “would impose an
enforceable duty upon the private
sector, except (i) a condition of Federal
assistance or (ii) a duty arising from
participation in a voluntary Federal
program.”

(b) Because this proposed special rule
for the polar bear would allow, with
limited exceptions, for the maintenance
of the status quo regarding activities that
had previously been authorized or
exempted under the MMPA, we do not
believe that this rule would significantly
or uniquely affect small governments.
Therefore, a Small Government Agency
Plan is not required.

Takings

In accordance with Executive Order
12630, this proposed rule would not
have significant takings implications.
We have determined that the rule has no
potential takings of private property
implications as defined by this
Executive Order because this proposed
special rule would, with limited
exceptions, maintain the status quo
regarding activities currently allowed
under the MMPA. A takings implication
assessment is not required.

Federalism

In accordance with Executive Order
13132, this proposed rule does not have
significant Federalism effects. A
federalism summary impact statement is
not required. This proposed rule would
not have substantial direct effects on the
State, on the relationship between the
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Federal Government and the State, or on
the distribution of power and
responsibilities among the various
levels of government.

Civil Justice Reform

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this proposed rule does
not unduly burden the judicial system
and meets the requirements of sections
3(a) and 3(b)(2) of the Order.

Paperwork Reduction Act

This proposed special rule does not
contain any new collections of
information that require approval by the
Office of Management and Budget
(OMB) under 44 U.S.C. 3501 et seq. The
rule does not impose new recordkeeping
or reporting requirements on State or
local governments, individuals, and
businesses, or organizations. We may
not conduct or sponsor, and you are not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

National Environmental Policy Act
(NEPA)

We have prepared a draft
environmental assessment in
conjunction with this proposed 4(d)
special rule. Subsequent to closure of
the comment period, we will decide
whether this proposed rule constitutes a
major Federal action significantly
affecting the quality of the human
environment within the meaning of
section 102(2)(C) of the NEPA of 1969.
For a copy of the draft environmental
assessment, go to http://
www.regulations.gov and search for
Docket No. FWS—-R7-ES-2012-0009 or
contact the individual identified above
in the section FOR FURTHER INFORMATION
CONTACT.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
Government-to-Government Relations
with Native American Tribal
Governments (59 FR 22951), E.O. 13175,
and the Department of the Interior’s
manual at 512 DM 2, we acknowledge
our responsibility to communicate
meaningfully with recognized Federal
Tribes on a government-to-government
basis. In accordance with Secretarial
Order 3225 of January 19, 2001
[Endangered Species Act and
Subsistence Uses in Alaska
(Supplement to Secretarial Order 3206)],
Department of the Interior
Memorandum of January 18, 2001
(Alaska Government-to-Government
Policy), Department of the Interior

Secretarial Order 3317 of December 1,
2011 (Tribal Consultation and Policy),
and the Native American Policy of the
U.S. Fish and Wildlife Service, June 28,
1994, we acknowledge our
responsibilities to work directly with
Alaska Natives in developing programs
for healthy ecosystems, to seek their full
and meaningful participation in
evaluating and addressing conservation
concerns for listed species, to remain
sensitive to Alaska native culture, and
to make information available to Tribes.

For this proposed rule, on January 18,
2012, we contacted the 52 Alaska Native
Tribes (ANTSs) and Alaska Native
Corporations (ANGCs) which are, or may
be, affected by the listing of the polar
bear as well as the development of any
special rule under section 4(d) of the
ESA. Our January 18, 2012,
correspondence explained the nature of
the Federal Court’s remand and the
Service’s intent to consult with affected
ANTs and ANCs. Our correspondence
further informed the ANTs and ANCs
that we intended to hold two initial
consultation opportunities: One on
January 30, 2012, and one on February
6, 2012, during which we would answer
any questions about our intention to
propose a special rule for the polar bear,
as well as take any comments,
suggestions, or recommendations
participants may wish to offer.
Subsequently, during the week of
January 23, 2012, we contacted ANTSs
and ANCs by telephone to further
inform them of the upcoming
opportunities for consultation.

During the consultation opportunities
held on January 30, 2012, and February
6, 2012, the Service received one
recommendation from ANTs and ANCs
regarding the development of a
proposed 4(d) special rule for the polar
bear; that recommendation urged the
Service to continue to provide
information on the development of any
proposed rule to the affected public.
The Service intends to meet this
recommendation throughout the process
of finalizing this proposed rule for the
polar bear, and will continue to seek
input from ANTs and ANCs. Any
comments, recommendations, or
suggestions received from ANTs and
ANCGs will be considered.

Energy Supply, Distribution or Use
(Executive Order 13211)

On May 18, 2001, the President issued
Executive Order 13211 on regulations
that significantly affect energy supply,
distribution, and use. Executive Order
13211 requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. For reasons
discussed within this proposed rule, we

believe that the rule would not have any
effect on energy supplies, distribution,
and use. Therefore, this action is not a
significant energy action, and no
Statement of Energy Effects is required.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

Accordingly, we propose to amend
part 17, subchapter B of chapter [, title
50 of the Code of Federal Regulations,
as set forth below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Amend § 17.40 by revising
paragraph (q) to read as follows:

§17.40 Special rules—mammals.

* * * * *

(q) Polar bear (Ursus maritimus).

(1) Except as noted in paragraphs
(9)(2) and (q)(4) of this section, all
prohibitions and provisions of §§17.31
and 17.32 of this part apply to the polar
bear.

(2) None of the prohibitions in §17.31
of this part apply to any activity that is
authorized or exempted under the
Marine Mammal Protection Act
(MMPA), 16 U.S.C. 1361 et seq., the
Convention on International Trade in
Endangered Species of Wild Fauna and
Flora (CITES), or both, provided that the
person carrying out the activity has
complied with all terms and conditions
that apply to that activity under the
provisions of the MMPA and CITES and
their implementing regulations.

(3) All applicable provisions of 50
CFR parts 14, 18, and 23 must be met.

(4) None of the prohibitions in §17.31
of this part apply to any taking of polar
bears that is incidental to, but not the
purpose of, carrying out an otherwise
lawful activity within the United States,
except for any incidental taking caused
by activities in areas subject to the
jurisdiction or sovereign rights of the
United States within the current range
of the polar bear.

Dated: April 13, 2012.
Eileen Sobeck,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 2012—-9403 Filed 4-18-12; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE
Office of the Secretary

USDA Increases and Reassigns Fiscal
Year 2012 Overall Allotment Quantity
and Increases Fiscal Year 2012 Raw
Sugar Tariff-Rate Quota

AGENCY: Office of the Secretary, USDA.
ACTION: Notice.

SUMMARY: The U.S. Department of
Agriculture (USDA) today announced a
51,000 short tons raw value (STRV)
increase in the fiscal year (FY) 2012
Overall Allotment Quantity (OAQ), a
reassignment of projected surplus beet
sugar marketing allocations between
beet processors, and a reassignment of
surplus cane sugar marketing allotment
from domestic sugarcane processors to a
420,000 STRV increase in the FY 2012
raw sugar tariff-rate quota (TRQ).
DATES: Effective Date: April 19, 2012.
FOR FURTHER INFORMATION CONTACT:
Angel F. Gonzalez, Import Policies and
Export Reporting Division, Foreign
Agricultural Service, AgStop 1021, U.S.
Department of Agriculture, Washington,
DC 20250-1021; or by telephone (202)
720-2916; or by fax to (202) 720-0876;
or by email to
angel.f.gonzalez@fas.usda.gov.

SUPPLEMENTARY INFORMATION: USDA
today announced an increase in the FY
2012 OAQ to 9,507,250 STRV, which
represents 85 percent of the demand
estimate published in the April 2012
World Agricultural Supply and Demand
Estimates (WASDE) report. The increase
is split in accordance with the Sugar

Marketing Allotment program, 54.35/
45.65 percent between the beet and cane
sectors, or 27,719 and 23,281 STRV,
respectively. USDA evaluated each
sugar beet processor’s ability to market
its full allocation, and decided not to
reassign beet sugar allotment to imports
at this time due to uncertainties that
still exist in forecasting FY 2012 sugar
production. However, beet sugar
marketing allocations are transferred
from beet sugar processors with surplus
allocation to those with deficit
allocation (see Table).

In addition, USDA determined that all
sugarcane processors have surplus
allocations of the FY 2012 cane sugar
marketing allotment. Therefore, the
420,000 STRYV reassignment to the raw
sugar TRQ increase reduced all
sugarcane states’ sugar marketing
allotments. The total cane sector
allotment decreased in net from
4,316,778 to 3,920,060 STRV. The new
cane state allotments are Florida,
1,926,658 STRV; Louisiana, 1,554,521
STRV; Texas, 170,745 STRV; and
Hawaii, 268,135 STRV. The FY 2012
sugar marketing allotment program will
not prevent any domestic sugarcane
processors from marketing all of their
FY 2012 sugar supply. Due to
uncertainties that still exist in
forecasting each company’s and sector’s
FY 2012 sugar production, further
reassignments are likely.

On July 30, 2011, USDA established
the FY 2012 TRQ for raw cane sugar at
1,231,497 STRV (1,117,195 metric tons
raw value, MTRV *), the minimum to
which the United States is committed
under the World Trade Organization
(WTO) Uruguay Round Agreements.
Pursuant to Additional U.S. Note 5 to
Chapter 17 of the U.S. Harmonized
Tariff Schedule (HTS) and Section 359k
of the Agricultural Adjustment Act of
1938, as amended, the Secretary of
Agriculture today increased the quantity
of raw cane sugar eligible for the lower

*Conversion factor: 1 metric ton = 1.10231125

short tons.

tier of duties of the HTS during FY 2012
by 420,000 STRV (381,018 MTRYV). With
this increase, the overall FY 2012 raw
sugar TRQ is now 1,651,497 STRV
(1,498,213 MTRV). Raw cane sugar
under this quota must be accompanied
by a certificate for quota eligibility and
may be entered until September 30,
2012. The Office of the U.S. Trade
Representative will allocate this
increase among supplying countries and
customs areas.

The 420,000 STRV raw sugar TRQ
increase, when combined with an
estimated reallocation of 70,000 STRYV,
is expected to yield a net increase in
raw sugar imports of 450,000 STRV,
after normal TRQ slippage because not
all supplying countries will fill their
import quota allocations. This TRQ
increase is not currently expected to
increase FY 2012 domestic sugar
supplies sufficiently to attain a level
USDA considers adequate. USDA used
an ending stocks-to-use level of 14.5
percent in estimating the “‘reasonable
ending stocks” parameter for the most
recent FY 2012 sugar market quarterly
review mandated by statute. Significant
uncertainties about FY 2012 Mexican
imports, domestic refined and raw sugar
demand, the early sugar beet crop, and
other market factors make it prudent for
USDA to not increase imported supplies
further at this time. USDA will re-
evaluate market conditions in June, as
required by statute, and increase, as
determined appropriate, the TRQ to
bring the expected FY 2012 ending-
stocks-use to within the traditional
range that USDA considers adequate,
i.e., 13.5 to 15.5 percent.

Dated: April 13, 2012.

Michael T. Scuse,
Acting Under Secretary, Farm and Foreign
Agricultural Services.

The revised FY 2012 cane and beet
sugar marketing allotments and
processor allocations table is shown
below.

BILLING CODE 3410-10-P


mailto:angel.f.gonzalez@fas.usda.gov

Federal Register/Vol. 77, No. 76 /Thursday, April 19, 2012/ Notices 23451

The revised FY 2012 cane and beet sugar marketing allotments and processor allocations table is
shown below.

FY 2012 OVERALL BEET/CANE ALLOTMENTS AND ALLOCATIONS
S Initial Fy12 | Change in OAQ _ Adjusted
Distribution . due to change in | Reassignments .
Allocations Allocations
Food Use
Beet Sugar 5,139472 27,719 - 5,167,190
Cane Sugar 4,316,778 23,281 (420,000) 3,920,060
Reassignment to Import Increase 0 0 420,000 420,000
TOTAL OAQ 9,456,250 51,000 - 9,507,250
BEET PROCESSORS' MARKETING ALLOCATIONS:

Amalgamated Sugar Co. 1,100,400 5,935 19,518 1,125,852
American Crystal Sugar Co. 1,889,666 10219 (96,532) 1,803,354
Michigan Sugar Co. 530,782 2,863 149,012 682,656
Minn-Dak Farmers Co-op. 356,931 1,925 (15,737) 343,119
So. Minn Beet Sugar Co-op. 693,665 3,741 (132,521) 564,885
Western Sugar Co. 524,994 2,804 77,167 604,965
Wyoming Sugar Growers, LLC 43.034 232 (906) 42360
TOTAL BEET SUGAR 5,139.472 27,719 0 5,167,190

STATE CANE SUGAR ALLOTMENTS: -
Florida 2,148,906 12,513 (234,761) 1,926,658
Louisiana 1,662,420 9,680 (117,579) 1,554,521
Texas 186,808 1,088 (17,151) 170,745
Hawaii 318.644 0 (50,508) 268,135
TOTAL CANE SUGAR 4,316,778 23,281 (420,000) 3,920,060

%AI\(JiE PROCESSORS' MARKETING ALLOCATIONS: -

orida -
Florida Crystals 884,761 5,152 (142,762) 747,151
Growers Co-op. of FL 386,557 2251 (10,034) 378,773
U.S. Sugar Corp. 877.588 5110 (81,964) 800,734
TOTAL 2,148,906 12,513 (234,761) 1,926,658

Louisiana -
Louisiana Sugar Cane Products, Inc. 1,154,105 6,720 (89,924) 1,070,902
M.A. Patout & Sons 508315 2960 (27,656) 483,620
TOTAL 1,662,420 9,680 (117,579) 1,554,521

Texas -
Rio Grande Valley 186,808 1,088 (17,151) 170,745

Hawaii -
Gay & Robinson, Inc. 73,145 0 (50,508) 22,637
Hawaiian Commercial & Sugar Company 245499 0 0) 245,499
TOTAL 318,644 0 (50,508) 268,135

[FR Doc. 2012—-9400 Filed 4-18-12; 8:45 am]
BILLING CODE 3410-10-C

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

Funding Opportunity Title; Risk
Management Education and Outreach
Partnerships Program

Announcement Type: Announcement
of Availability of Funds and Request for
Application for Competitive
Cooperative Partnership Agreements.
Catalog of Federal Domestic Assistance

Number (CFDAs): 10.459.

DATES: All applications, which must be
submitted electronically through
Grants.gov, must be received by close of
business (COB) at 11:59 p.m. EST, on

June 4, 2012. Hard copy applications
will NOT be accepted.

SUMMARY: The following paragraph has
been added to the beginning of the
Summary portion of Federal Register
Notice 77 FR 21067, April 9, 2012:

The Risk Management Agency (RMA)
is changing the Catalog of Federal
Domestic Assistance (CFDA) Number
from 10.460 to 10.459. The CFDA
number is needed in order to process an
application through Grants.gov. The
original CFDA number 10.460 published
in the Federal Register on April 9, 2012,
is not valid. If you tried to process your
application using 10.460, please login to
Grants.gov and use CFDA Number
10.459.

All other portions and sections of the
full text Notice remain unchanged.

The Federal Crop Insurance
Corporation (FCIC), operating through
the Risk Management Agency (RMA),
announces its intent to award
approximately $3,000,000 (subject to
availability of funds) to fund the Risk
Management Education and Outreach
Partnerships Program.

Purpose: The purpose of this
competitive cooperative partnership
agreement program is to deliver crop
insurance education and risk
management training to U.S.
agricultural producers to assist them in
identifying and managing production,
marketing, legal, financial and human
risk. The program gives priority to: (1)
Educating producers of crops currently
not insured under Federal crop
insurance, specialty crops, and
underserved commodities, including
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livestock and forage; and (2) providing
collaborative outreach and assistance
programs for limited resource, socially
disadvantaged and other traditionally
under-served farmers and ranchers.
Education activities developed under
the Risk Management Education and
Outreach Partnerships Program shall
provide U.S. farmers and ranchers with
training and information opportunities
to be able to understand:

1. The kinds of risks addressed by
existing and emerging risk management
tools;

2. The features and appropriate use of
existing and emerging risk management
tools; and

3. How to make sound risk
management decisions.

The minimum award for any
cooperative partnership agreement is
$20,000. The maximum award for any
cooperative partnership agreement is
$99,999. The cooperative partnership
agreements will be awarded on a
competitive basis up to one year from
the date of the award. Awardees must
demonstrate non-financial benefits from
a cooperative partnership agreement
and must agree to the substantial
involvement of RMA in the project.
Funding availability for this program
may be announced at approximately the
same time as funding availability for
similar but separate programs—CFDA
No. 10.458 (Crop Insurance Education
in Targeted States). Prospective
applicants should carefully examine
and compare the notices of each
announcement.

The collections of information in this
Announcement have been approved by
OMB under control numbers 0563—-0066
and 0563—-0067.

This Announcement Consists of Eight
Sections

Section [—Funding Opportunity Description
A. Legislative Authority
B. Background
C. Definition of Priority Commodities
D. Project Goal
Section II—Award Information
A. Type of Application
B. Funding Availability
C. Location and Target Audience
D. Minimum and Maximum Award
E. Project Period
F. Description of Agreement Award—
Awardee Tasks
G. RMA Activities
H. Other Tasks
Section III—Eligibility Information
A. Eligible Applicants
B. Cost Sharing or Matching Funding
C. Other—Non-Financial Benefits
Section IV—Application and Submission
Information
A. Electronic Application Package
B. Content and Form of Application
Submission

C. Funding Restrictions
D. Limitation on Use of Project Funds for
Salaries and Benefits
E. Indirect Cost Rates
F. Other Submission Requirements
G. Acknowledgement of Applications
Section V—Application Review Information
A. Criteria
B. Review and Selection Process
Section VI—Award Administration
Information
A. Award Notices
B. Administrative and National Policy
Requirements
1. Requirement To Use USDA Logo
2. Requirement To Provide Project
Information to an RMA-selected
Representative
Access to Panel Review Information
4. Confidential Aspects of Applications
and Awards
5. Audit Requirements
6. Prohibitions and Requirements
Regarding Lobbying
7. Applicable OMB Circulars
8. Requirement To Assure Compliance
with Federal Civil Rights Laws
9. Requirement To Participate in a Post
Award Teleconference
10. Requirement To Participate in a Post
Award Civil Rights Training
Teleconference
11. Requirement To Submit Educational
Materials to the National AgRisk
Education Library
12. Requirement To Submit a Project Plan
of Operation in the Event of a Human
Pandemic Outbreak

w

C. Reporting Requirements
Section VII—Agency Contact
Section VIII—Additional Information
A. The Restriction of the Expenditure of
Funds To Enter Into Financial
Transactions
B. Required Registration With the Central
Contract Registry (CCR) for Submission
of Proposals

Full Text of Announcement
I. Funding Opportunity Description
A. Legislative Authority

The Risk Management Education and
Outreach Partnership Program is
authorized under section 522(d)(3)(F) of
the Federal Crop Insurance Act (Act) (7
U.S.C. 1522(d)(3)(F)).

B. Background

RMA promotes and regulates sound
risk management solutions to improve
the economic stability of American
agriculture. On behalf of FCIC, RMA
does this by offering Federal crop
insurance products through a network
of private-sector partners, overseeing the
creation of new risk management
products, seeking enhancements in
existing products, ensuring the integrity
of crop insurance programs, offering
programs aimed at equal access and
participation of underserved

communities, and providing risk
management education and information.

One of RMA’s strategic goals is to
ensure that its customers are well
informed as to the risk management
solutions available. This educational
goal is supported by section 522(d)(3)(F)
of the Federal Crop Insurance Act
(FCIA) (7 U.S.C. 1522(d)(3)(F), which
authorizes FCIC funding for risk
management training and informational
efforts for agricultural producers
through the formation of partnerships
with public and private organizations.
With respect to such partnerships,
priority is to be given to reaching
producers of Priority Commodities, as
defined below. A project is considered
as giving priority to Priority
Commodities if 75 percent of the
educational and training activities of the
project are directed to producers of any
one of the three classes of commodities
listed in the definition of Priority
Commodities or any combination of the
three classes.

C. Definition of Priority Commodities

For purposes of this program, Priority
Commodities are defined as:

1. Agricultural commodities covered
by (7 U.S.C. 7333). Commodities in this
group are commercial crops that are not
covered by catastrophic risk protection
crop insurance, are used for food or
fiber (except livestock), and specifically
include, but are not limited to,
floricultural, ornamental nursery,
Christmas trees, turf grass sod,
aquaculture (including ornamental fish),
and industrial crops.

2. Specialty crops. Commodities in
this group may or may not be covered
under a Federal crop insurance plan and
include, but are not limited to, fruits,
vegetables, tree nuts, syrups, honey,
roots, herbs, and highly specialized
varieties of traditional crops.

3. Underserved commodities. This
group includes: (a) Commodities,
including livestock and forage, that are
covered by a Federal crop insurance
plan but for which participation in an
area is below the national average; and
(b) commodities, including livestock
and forage, with inadequate crop
insurance coverage.

D. Project Goal

The goal of this program is to ensure
that “* * * producers will be better
able to use financial management, crop
insurance, marketing contracts, and
other existing and emerging risk
management tools.”

For the 2012 fiscal year, the FCIC
Board of Directors and the FCIC
Manager are seeking projects that
address one or more of the Priority
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Commodities. In addition, the
application must clearly designate that
education or training shall be provided
on at least one (1) of the Special
Emphasis Topics listed below.
Applications that do not include at least
one (1) Special Emphasis Topic will not
be considered for funding.

Special Emphasis Topics:

Production: AGR and AGR-Lite;
Livestock Gross Margin Dairy; Pasture,
Rangeland, Forage Rainfall and/or
Vegetative Index; Common Crop
Insurance Policy Basic Provisions
(“COMBO”’); Enterprise Units; Specialty
Crops; Prevented Planting; or Other
Existing Crop Insurance Programs;
Irrigation; Erosion Control Measures;
Good Farming Practices; Wildfire
Management; Forest Management; and
Range Management or other similar
topics.

Legal: Legal and Succession Planning
or other similar topics;

Marketing: Marketing Strategies; Farm
Products Branding; Farmers Markets or
other similar topics;

Financial: Financial Tools and
Planning; Farm Management Strategies;
Farm Financial Benchmarking or other
similar topics; or

Human: Farm Labor; Farm Safety;
Food Safety, Risk Management
Education to Students; or other similar
topics.

In addition, the application must
clearly demonstrate that the education
or training shall be provided to at least
one (1) of the Producer Types listed
below. Applications that do not include
at least one (1) of the Producer Types
will not be considered for funding.

Producer Types:

Producers and Ranchers;

New and Beginning Farmers;

Women Producers and Ranchers;

Hispanic Producers and Ranchers;

African American Producers and
Ranchers;

Native American Producers and
Ranchers;

Limited Resource Producers and
Ranchers;

Asian American and Pacific Islander
Producers and Ranchers;

Transitional Farmers and Ranchers;

Senior Farmers and Ranchers;

Small Acreage Producers;

Specialty Crop Producers; or

Military Veteran Producers and
Ranchers.

II. Award Information
A. Type of Application

Only electronic applications will be
accepted and they must be submitted

through Grants.gov. Hard copy
applications will NOT be accepted.
Applications submitted to the Risk
Management Education and Outreach
Partnerships Program are new
applications: There are no renewals. All
applications will be reviewed
competitively using the selection
process and evaluation criteria
described in Section V—Application
Review Process. Each award will be
designated as a Cooperative Partnership
Agreement, which will require
substantial involvement by RMA.

B. Funding Availability

There is no commitment by USDA to
fund any particular application.
Approximately $3,000,000 is expected
to be available in fiscal year 2012 but it
is possible that this amount may be
reduced or not funded. In the event that
all funds available for this program are
not obligated after the maximum
number of agreements are awarded or if
additional funds become available,
these funds may, at the discretion of the
Manager of FCIC, be used to award
additional applications that score highly
by the technical review panel or
allocated pro-rata to awardees for use in
broadening the size or scope of awarded
projects, if agreed to by the awardee. In
the event that the Manager of FCIC
determines that available RMA
resources cannot support the
administrative and substantial
involvement requirements of all
agreements recommended for funding,
the Manager may elect to fund fewer
agreements than the available funding
might otherwise allow. All awards will
be made and agreements finalized no
later than September 30, 2012.

C. Location and Target Audience

RMA Regional Offices and the States
serviced within each RMA Region are
listed below. Staff from the respective
RMA Regional Offices will provide
substantial involvement for projects
conducted within the Region.

Billings, Montana Regional Office: (MT,
ND, SD, and WY). Davis, California Regional
Office: (AZ, CA, HI, NV, and UT). Jackson,
Mississippi Regional Office: (AR, KY, LA,
MS, and TN). Oklahoma City, Oklahoma
Regional Office: (NM, OK, and TX). Raleigh,
North Carolina Regional Office: (CT, DE, ME,
MD, MA, NH, NJ, NY, NC, PA, RI, VT, VA,
and WV).

Spokane, Washington Regional Office: (AK,
ID, OR, and WA). Springfield, Illinois
Regional Office: (IL, IN, MI, and OH). St.
Paul, Minnesota Regional Office: (IA, MN,
and WI). Topeka, Kansas Regional Office:
(CO, KS, MO, and NE). Valdosta, Georgia
Regional Office: (AL, FL, GA, PR, and SC).

Each application must clearly
designate the RMA Region where

educational activities will be conducted
in the application narrative in block 12
of the SF—424 form. Applications
without this designation will be
rejected. Applications may designate
more than one state but cannot
designate more than one RMA Region.
Applications with proposed activities in
more than one state all serviced by the
same RMA Region are acceptable. Single
applications proposing to conduct
educational activities in states served by
more than one RMA Region will be
rejected. Applications serving Tribal
Nations will be accepted and managed
from the RMA Regional office serving
the designated Tribal Office.

D. Minimum and Maximum Award

Any application that requests Federal
funding of less than $20,000 or more
than $99,999 for a project will be
rejected. RMA also reserves the right to
fund successful applications at an
amount less than requested if it is
judged that the application can be
implemented at a lower funding level.

E. Project Period

Projects will be funded for a period of
up to one year from the project starting
date.

F. Description of Agreement Award—
Awardee Tasks

In conducting activities to achieve the
purpose and goal of this program in a
designated RMA Region, the awardee
shall be responsible for performing the
following tasks:

1. Develop and conduct a promotional
program in English or a non-English
language to producers as appropriate to
the audience. This program shall
include activities using media,
newsletters, publications, or other
appropriate informational dissemination
techniques that are designed to: (a)
Raise awareness for crop insurance and
risk management; (b) inform producers
of the availability of crop insurance and
risk management tools; and (c) inform
producers and agribusiness leaders in
the designated RMA Region of training
and informational opportunities.

2. Deliver crop insurance and risk
management training in English or non-
English language as appropriate to the
audience as well as informational
opportunities to agricultural producers
and agribusiness professionals in the
designated RMA Region. This will
include organizing and delivering
educational activities using the
instructional materials assembled by the
awardee to meet the local needs of
agricultural producers. Activities should
be directed primarily to agricultural
producers, but may include those
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agribusiness professionals that have
frequent opportunities to advise
producers on risk management tools and
decisions.

3. Document all educational activities
conducted under the cooperative
partnership agreement and the results of
such activities, including criteria and
indicators used to evaluate the success
of the program. The awardee shall also
be required to provide information to
RMA as requested for evaluation
purposes.

G. RMA Activities

FCIC, working through RMA, will be
substantially involved during the
performance of the funded project
through RMA’s ten (10) Regional
Offices. Potential types of substantial
involvement may include, but are not
limited to, the following activities.

1. Collaborate with the awardee in
assembling, reviewing, and approving
crop insurance and risk management
materials for producers in the
designated RMA Region.

2. Collaborate with the awardee in
reviewing and approving a promotional
program for raising awareness for crop
insurance and risk management and for
informing producers of training and
informational opportunities in the RMA
Region.

3. Collaborate with the awardee on
the delivery of education to producers
and agribusiness leaders in the RMA
Region. This will include: (a) Reviewing
and approving in advance all producer
and agribusiness leader educational
activities; (b) advising the project leader
on technical issues related to crop
insurance education and information;
and (c) assisting the project leader in
informing crop insurance professionals
about educational activity plans and
scheduled meetings.

4. Conduct an evaluation of the
performance of the awardee in meeting
the tasks and subtasks of the project.

Applications that do not address
substantial involvement by RMA will be
rejected.

H. Other Tasks

In addition to the specific, required
tasks listed above, the applicant may
propose additional tasks that would
contribute directly to the purpose of this
program. For any proposed additional
task, the applicant must identify the
objective of the task, the specific
subtasks required to meet the objective,
specific time lines for performing the
subtasks, and the specific
responsibilities of the applicant and any
entities working with the applicant in
the development or delivery of the
project. The applicant must also identify

specific ways in which RMA would
have substantial involvement in the
proposed project task.

III. Eligibility Information
A. Eligible Applicants

Eligible applicants include: State
Departments of Agriculture, State
Cooperative Extension Services;
Federal, State, or tribal agencies; groups
representing producers, community
based organizations or a coalition of
community-based organization that has
demonstrated experience in providing
agricultural or other agricultural-related
services to producers; nongovernmental
organizations; junior and four-year
colleges or universities or foundations
maintained by a college or university;
private for-profit organizations; faith-
based organizations and other
appropriate partners with the capacity
to lead a local program of crop
insurance and risk management
education for producers in an RMA
Region.

1. Individuals are not eligible
applicants.

2. Although an applicant may be
eligible to compete for an award based
on its status as an eligible entity, other
factors may exclude an applicant from
receiving Federal assistance under this
program governed by Federal law and
regulations (e.g. debarment and
suspension; a determination of non-
performance on a prior contract,
cooperative partnership agreement, or
grant; or a determination of a violation
of applicable ethical standards.)
Applications in which the applicant or
any of the partners are ineligible or
excluded persons will be rejected in
their entirety.

3. Private organizations that are
involved in the sale of Federal crop
insurance, or that have financial ties to
such organizations, are eligible to apply
for funding under this Announcement.
However, such entities and their
partners, affiliates, and collaborators for
this Announcement will not receive
funding to conduct activities that are
already required under a Standard
Reinsurance Agreement or any other
agreement in effect between FCIC/RMA
and the entity, or between FCIC/RMA
and any of the partners, affiliates, or
collaborators for awards under this
Announcement. In addition, such
entities and their partners, affiliates, and
collaborators for this Announcement
will not be allowed to receive funding
to conduct activities that could be
perceived by producers as promoting
the services or products of one company
over the services or products of another
company that provides the same or

similar services or products. If applying
for funding, such organizations must be
aware of potential conflicts of interest
and must describe in their application
the specific actions they shall take to
avoid actual and perceived conflicts of
interest.

B. Cost Sharing or Matching Funding

Although RMA prefers cost sharing by
the applicant, this program has neither
a cost sharing nor a matching
requirement.

C. Other—Non-Financial Benefits

To be eligible, applicants must also be
able to demonstrate that they will
receive a non-financial benefit as a
result of a cooperative partnership
agreement. Non-financial benefits must
accrue to the applicant and must
include more than the ability to provide
employment income to the applicant or
for the applicant’s employees or the
community. The applicant must
demonstrate that performance under the
cooperative partnership agreement shall
further the specific mission of the
applicant (such as providing research or
activities necessary for graduate or other
students to complete their educational
program). Applications that do not
demonstrate a non-financial benefit will
be rejected.

IV. Application and Submission
Information

A. Electronic Application Package

Only electronic applications will be
accepted and they must be submitted
via Grants.gov to the Risk Management
Agency in response to this
Announcement. Prior to preparing an
application, it is suggested that the
Project Director (PD) first contact an
Authorized Representative (AR) (also
referred to as Authorized Organizational
Representative or AOR) to determine if
the organization is prepared to submit
electronic applications through
Grants.gov. If the organization is not
prepared, the AR should see, http://
www.grants.gov/applicants/
get_registered.jsp, for steps for preparing
to submit applications through
Grants.gov.

Grants.gov assistance is available as
follows:

e Grants.gov customer support Toll
Free: 1-800-518—4726

Business Hours: 24 Hours a day

Email: support@grants.gov

B. Content and Form of Application
Submission

The title of the application must
include the (1) RMA Region, (2) the
State or States within the RMA Region
where the educational activities will be
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conducted, (3) the Special Emphasis
Topic(s); and (4) the Producer Type 2
(For example only: Billings RO,
Montana, Crop Insurance for Military
Veterans).

A complete and valid application
must include the following:

1. A completed OMB Standard Form
424, “Application for Federal
Assistance.”

2. A completed OMB Standard Form
424-A, “Budget Information—Non-
construction Programs.” Federal
funding requested (the total of direct
and indirect costs) must not exceed
$99,999.

3. A completed OMB Standard Form
424-B, “Assurances, Non-constructive
Programs.”

4. An Executive Summary (One page)
of the Project.

5. A Proposal Narrative (Not to
Exceed 15 single-sided pages in
Microsoft Word), which shall also
include a Statement of Work. The
Statement of Work (SOW) must include
each task and subtask associated with
the work, the objective of each task and
subtask, specific time lines for
performing the tasks and subtasks, and
the responsible party for completing the
activities listed under each task and
subtask including the specific
responsibilities of partners and/or RMA.
The SOW must be very clear on who
does what, where, and when, as well as,
the objective for each task and subtask.
Letters of support for the applicant
should be an appendix to the
application and should not be included
as part of the Proposal Narrative.

6. Budget Narrative (in Microsoft
Excel) describing how the categorical
costs listed on the SF 424—A are
derived. The budget narrative must
provide enough detail for reviewers to
easily understand how costs were
determined and how they relate to the
goals and objectives of the project.

7. Partnering Plan that includes how
each partner of the applicant (who will
be working on this project) shall aid in
carrying out the specific tasks and
subtasks. The Partnering Plan must also
include “‘Letters of Commitment” from
each partner who shall do the specific
task or subtask as identified in the SOW.
The Letters must (1) be dated within 45
days of the submission and (2) list the
specific tasks or subtasks the committed
partner has agreed to do with the
applicant on this project.

8. Project Plan of Operation in the
Event of a Human Pandemic Outbreak
(Pandemic Plan). RMA requires that
project leaders submit a project plan of
operation in case of a human pandemic
event. The plan must address the
concept of continuing operations as they

relate to the project. This plan must
include the roles, responsibilities, and
contact information for the project team
and individuals serving as back-ups in
case of a pandemic outbreak.

9. Current and Pending Report. The
application package from Grants.gov
contains a document called the Current
and Pending Report. On the Current and
Pending Report you must state for this
fiscal year if this application is a
duplicate application or overlaps
substantially with another application
already submitted to or funded by
another USDA Agency, including RMA,
or other private organization. The
percentage of each person’s time
associated with the work to be done
under this project must be identified in
the application. The total percentage of
time for both “Current” and “Pending”
projects must not exceed 100% of each
person’s time. Applicants must list all
current public or private employment
arrangements or financial support
associated with the project or any of the
personnel that are part of the project,
regardless of whether such
arrangements or funding constitute part
of the project under this Announcement
(supporting agency, amount of award,
effective date, expiration date,
expiration date of award, etc.). If the
applicant has no projects to list, “N/A”
should be shown on the form. An
application submitted under this RFA
that duplicates or overlaps substantially
with any application already reviewed
and funded (or to be funded) by any
other organization or agency, including
but not limited to other RMA, USDA,
and Federal government programs, will
not be funded under this program. RMA
reserves the right to reject your
application based on the review of this
information.

10. A completed and signed OMB
Standard Form LLL, Disclosure of
Lobbying Activities.

11. A completed and signed AD-1049,
Certification Regarding Drug-Free
Workplace. Applications that do not
include the items listed above will be
considered incomplete, will not receive
further consideration, and will be
rejected.

C. Funding Restrictions

Cooperative partnership agreement
funds may not be used to:

a. Plan, repair, rehabilitate, acquire, or
construct a building or facility including
a processing facility;

b. Uurchase, rent, or install fixed
equipment;

¢. Purchase portable equipment (such
as laptops, projectors, etc.)

d. Repair or maintain privately owned
vehicles;

e. Pay for the preparation of the
cooperative agreement application;

f. Fund political activities;

g. Purchase alcohol, food, beverage,
give-away promotional items, or
entertainment;

h. Lend money to support farming or
agricultural business operation or
expansion;

i. Pay costs incurred prior to receiving
a cooperative agreement;

j. Provide scholarships to meetings,
seminars or similar events;

k. Pay entrance fees or other expenses
to conferences or similar activities;

1. Pay costs associated 501(c)
applications;

m. Purchase electronic devices (such
as I-pads, cell phones, computers or
similar items) for consultants or Board
Members; or

n. Fund any activities prohibited in 7
CFR Parts 3015 and 3019, as applicable.

D. Limitation on Use of Project Funds
for Salaries and Benefits

Total costs for salary and benefits
allowed for projects under this
Announcement will be limited to not
more than 70 percent reimbursement of
the funds awarded under the
cooperative partnership agreement. The
reasonableness of the total costs for
salary and benefits allowed for projects
under this Announcement will be
reviewed and considered by RMA as
part of the application review process.
Applications for which RMA does not
consider the salary and benefits
reasonable for the proposed application
will be rejected, or will only be offered
a cooperative agreement upon the
condition of changing the salary and
benefits structure to one deemed
appropriate by RMA for that. The goal
of the Risk Management Education and
Outreach Partnerships Program is to
maximize the use of the limited funding
available for crop insurance risk
management education for producers of
Priority Commodities and Special
Emphasis Topics.

E. Indirect Cost Rates

1. Indirect costs allowed for projects
submitted under this Announcement
will be limited to ten (10) percent of the
total direct cost of the cooperative
partnership agreement. Therefore, when
preparing budgets, applicants should
limit their requests for recovery of
indirect costs to the lesser of their
institution’s official negotiated indirect
cost rate or 10 percent of the total direct
costs.

2. RMA reserves the right to negotiate
final budgets with successful applicants.
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F. Other Submission Requirements

Applicants are entirely responsible for
ensuring that RMA receives a complete
application package by the closing date
and time. RMA strongly encourages
applicants to submit applications well
before the deadline to allow time for
correction of technical errors identified
by Grants.gov. Application packages
submitted after the deadline will be
rejected.

G. Acknowledgement of Applications

Receipt of applications may be
acknowledged by email, whenever
possible; however it is the responsibility
of the applicant to check Grants.gov for
successful submission. Therefore,
applicants are encouraged to provide
email addresses in their applications.
There will be no notification of
incomplete, unqualified or unfunded
applications until the award decisions
have been made. When received by
RMA, applications will be assigned an
identification number. This number will
be communicated to applicants in the
acknowledgement of receipt of
applications. An application’s
identification number must be
referenced in all correspondence
submitted by any party regarding the
application. If the applicant does not
receive an acknowledgement of
application receipt by 15 days following
the submission deadline, the applicant
must notify RMA’s point of contact
indicated in Section VII, Agency
Contact.

V. Application Review Information

A. Criteria

Applications submitted under the
Risk Management Education and
Outreach Partnerships Program will be
evaluated within each RMA Region
according to the following criteria:

Project Impacts—Maximum 20 Points
Available

Each application must demonstrate
that the project benefits to producers
warrant the funding requested.
Applications will be scored according to
the extent they can: (a) Identify the
specific actions producers will likely be
able to take as a result of the educational
activities described in the Proposal
Narrative’s Statement of Work (SOW);
(b) identify the specific measures for
evaluating results that will be employed
in the project; (c) reasonably estimate
the total number of producers that will
be reached through the various methods
and educational activities described in
the Statement of Work; (d) identify the
number of meetings that will be held; (e)
provide an estimate of the number of

training hours that will be held; (f)
provide an estimated cost per producer,
and (e) justify such estimates with
specific information. Estimates for
reaching agribusiness professionals may
also be provided but such estimates
must be provided separately from the
estimates of producers. Reviewers’
scoring will be based on the scope and
reasonableness of the application’s clear
descriptions of specific expected actions
producers will accomplish, and well-
designed methods for measuring the
project’s results and effectiveness.
Applications using direct contact
methods with producers will be scored
higher.

Applications must identify the type
and number of producer actions
expected as a result of the projects, and
how results will be measured, in the
following categories:

¢ Understanding risk management
tools;

¢ Evaluating the feasibility of
implementing various risk management
options;

¢ Developing risk management plans
and strategies;

e Deciding on and implementing a
specific course of action (e.g.,
participation in crop insurance
programs or implementation of other
risk management actions).

Statement of Work (SOW)—Maximum
20 Points Available

Each application must include a clear
and specific Statement of Work for the
project as part of the Proposal Narrative.
For each of the tasks contained in the
Description of Agreement Award (see
Section II, Award Information), the
application must identify and describe
specific subtasks, responsible entities
including partners, expected completion
dates, RMA substantial involvement,
and deliverables that shall further the
purpose of this program. Applications
will obtain a higher score to the extent
that the Statement of Work is specific,
measurable and reasonable, has specific
deadlines for the completion of tasks
and subtasks, and relates directly to the
required activities and the program
purpose described in this
Announcement.

Partnering—Maximum 20 Points
Available

Each application must demonstrate
experience and capacity to partner with
and gain the support of producer
organizations, agribusiness
professionals, subject matter experts,
and agricultural leaders to carry out a
local program of education and
information in a designated State. Each
application must establish a written

Partnering Plan that describes how each
partner shall aid in carrying out the
project goal and purpose stated in this
announcement and should include
letters of commitment dated no more
than 45 days prior to submission of the
relevant application stating that the
partner has agreed to do this work. Each
application must ensure this Plan
includes a list of all partners working on
the project, their titles, and how they
will be contribute to the deliverables
listed in the application. The Partnering
Plan will not count towards the
maximum length of the application
narrative. Applications will receive
higher scores to the extent that the
application demonstrates: (a) That
partnership commitments are in place
for the express purpose of delivering the
program in this announcement; (b) that
a broad group of producers will be
reached within the State; (c) that
partners are contributing to the project
and involved in recruiting producers to
attend the training; (d) that a substantial
effort has be