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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. FAA-2012-0315; Special
Conditions No. 23-257-SC]

Special Conditions: Embraer S.A.,
Model EMB 505; Inflatable Side-Facing
Seat Three-Point Restraint Safety Belt
With an Integrated Airbag Device in the
Side-Facing Divan Aft Position

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the installation of an
inflatable three-point restraint safety
belt with an integrated airbag device at
the aft position in two-place side-facing
divan seats on the Embraer S.A. aircraft
model EMB-505. These airplanes, as
modified by the installation of these
inflatable safety belts, will have novel
and unusual design features associated
with the upper-torso restraint portions
of the three-point safety belts, which
contain an integrated airbag device. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.
DATES: The effective date of these
special conditions is March 16, 2012.
Comments must be received on or
before April 23, 2012.
ADDRESSES: Send comments identified
by docket number FAA-2012-0315
using any of the following methods:
Federal eRegulations Portal: Go to
http://www.regulations.gov and follow

the online instructions for sending your
comments electronically.

Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between
8 a.m., and 5 p.m., Monday through
Friday, except Federal holidays.

Fax: Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://regulations.gov, including any
personal information the commenter
provides. Using the search function of
the docket Web site, anyone can find
and read the electronic form of all
comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot.gov.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Bob Stegeman, Federal Aviation
Administration, Aircraft Certification
Service, Small Airplane Directorate,
ACE-111, 901 Locust, Kansas City,
Missouri, 816—329—-4140, fax 816—329—
4090, email Robert.Stegeman@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments, as they may desire.
Communications should identify the
regulatory docket or special condition
number and be submitted in duplicate
to the address specified above. All
communications received on or before
the closing date for comments will be

considered by the Administrator. The
special conditions may be changed in
light of the comments received. All
comments received will be available in
the Rules Docket for examination by
interested persons, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2012-0315.” The
postcard will be date stamped and
returned to the commenter.

Background

On December 13, 2010, Embraer S.A.
applied for a Design Change
Application, for the installation of a
two-place side-facing divan on aircraft
model EMB-505. Embraer S.A. applied
for, and was granted, Exemption No.
10321 to § 23.562 for the two-place
divan due to its unique installation and
safety requirements for the occupants.
The exemption included additional
testing requirements. Embraer opted to
use a three-point safety belt restraint
system for the aft occupant seat to meet
the exemption safety requirements.

The inflatable restraint systems are
three-point safety belt restraint systems
consisting of a lap belt and shoulder
harness with an inflatable airbag
attached to the shoulder harness belt.
The inflatable portion of the restraint
system will rely on sensors to
electronically activate the inflator for
deployment.

If an emergency landing occurs, the
airbag will inflate, limit forward
translation and prevent contact with the
forward occupant or other interior
structure due to flailing. This will
reduce the potential for head and torso
injury and protect the forward occupant
as well. The inflatable restraint behaves
in a manner similar to an automotive
airbag; however, in this case, the airbag
is integrated into the shoulder belt.
While airbags and inflatable restraints
are standard in the automotive industry,
the use of an inflatable restraint system
is novel for general aviation operations.

The FAA has determined that this
project will be accomplished on the
basis of providing the same current level
of safety as the conventional
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certification basis airplane occupant
restraint systems. The FAA has two
primary safety concerns with the
installation of airbags or inflatable
restraints:

e That they perform properly under
foreseeable operating conditions; and

e That they do not perform in a
manner or at such times as to impede
the pilot’s ability to maintain control of
the airplane or constitute a hazard to the
airplane or occupants.

The latter point has the potential to be
the more rigorous of the requirements.
An unexpected deployment while
conducting the takeoff or landing phases
of flight may result in an unsafe
condition. The unexpected deployment
may either startle the pilot or generate
a force sufficient to cause a sudden
movement of the control yoke. Either
action could result in a loss of control
of the airplane, the consequences of
which are magnified due to the low
operating altitudes during these phases
of flight. This concern is of lesser
consequence in this application because
it is not installed in a cockpit position.
The FAA has considered this when
establishing these special conditions.

The inflatable restraint system relies
on sensors to electronically activate the
inflator for deployment. These sensors
could be susceptible to inadvertent
activation, causing deployment in a
potentially unsafe manner. The
consequences of an inadvertent
deployment must be considered in
establishing the reliability of the system.
Embraer S.A. must show that the effects
of an inadvertent deployment in flight
are not a hazard to the airplane or that
an inadvertent deployment is extremely
improbable. In addition, general
aviation aircraft are susceptible to a
large amount of cumulative wear and
tear on a restraint system. The potential
for inadvertent deployment may
increase as a result of this cumulative
damage. Therefore, the impact of wear
and tear on inadvertent deployment
must be considered. The effect of this
cumulative damage means a life limit
must be established for the appropriate
system components in the restraint
system design.

There are additional factors to be
considered to minimize the chances of
inadvertent deployment. General
aviation airplanes are exposed to a
unique operating environment. The
effect of this environment on
inadvertent deployment must be
understood. Therefore, qualification
testing of the firing hardware/software
must consider the following:

e The airplane vibration levels
appropriate for a general aviation
airplane; and

e The inertial loads that result from
typical flight or ground maneuvers,
including gusts and hard landings.

Any tendency for the firing mechanism
to activate as a result of these loads or
acceleration levels is unacceptable.

Other influences on inadvertent
deployment include high intensity
electromagnetic fields (HIRF) and
lightning. Since the sensors that trigger
deployment are electronic, they must be
protected from the effects of these
threats. To comply with HIRF and
lightning requirements, the AmSafe,
Inc., inflatable restraint system is
considered a critical system, since its
inadvertent deployment could have a
hazardous effect on the airplane.

Given the level of safety of the
occupant restraints currently installed,
the inflatable restraint system must
show that it will offer an equivalent
level of protection for an emergency
landing. If an inadvertent deployment
occurs, the restraint must still be at least
as strong as a Technical Standard Order
approved belt and shoulder harnesses.
There is no requirement for the
inflatable portion of the restraint to offer
protection during multiple impacts,
where more than one impact would
require protection.

The inflatable restraint system must
deploy and provide protection for each
occupant under an emergency landing
condition. The side-facing seats of
EMB-505 model airplanes are
certificated to the structural
requirements of § 23.562 and Exemption
10321; therefore, the test emergency
landing pulses identified must be used
to satisfy this requirement.

A wide range of occupants may use
the inflatable restraint; therefore, the
protection offered by this restraint
should be effective for occupants that
range from the fifth percentile female to
the ninety-fifth percentile male. Energy
absorption must be performed in a
consistent manner for this occupant
range.

In support of this operational
capability, there must be a means to
verify the integrity of this system before
each flight. Embraer S.A. may establish
inspection intervals where they have
demonstrated the system to be reliable
between these intervals.

An inflatable restraint may be
“armed” even though no occupant is
using the seat. While there will be
means to verify the integrity of the
system before flight, it is also prudent to
require unoccupied seats with active
restraints not constitute a hazard to any
occupant. This will protect any
individual performing maintenance
inside the cockpit while the aircraft is

on the ground. The restraint must also
provide suitable visual warnings that
would alert rescue personnel to the
presence of an inflatable restraint
system.

In addition, the design must prevent
the inflatable seatbelt from being
incorrectly buckled and/or installed
such that the airbag would not properly
deploy. Embraer S.A., may show that
such deployment is not hazardous to the
occupant and will still provide the
required protection.

The cabins of the Embraer S.A. model
airplane identified in these special
conditions are confined areas, and the
FAA is concerned that noxious gasses
may accumulate if the airbag deploys.
When deployment occurs, either by
design or inadvertently, there must not
be a release of hazardous quantities of
gas or particulate matter into the
cockpit.

An inflatable restraint should not
increase the risk already associated with
fire. Therefore, the inflatable restraint
should be protected from the effects of
fire to avoid creating an additional
hazard by, for example, a rupture of the
inflator.

Finally, the airbag is likely to have a
large volume displacement, and
possibly impede the egress of an
occupant. Since the bag deflates to
absorb energy, it is likely that the
inflatable restraint would be deflated at
the time an occupant would attempt
egress. However, it is appropriate to
specify a time interval after which the
inflatable restraint may not impede
rapid egress. Ten seconds has been
chosen as reasonable time. This time
limit will offer a level of protection
throughout the impact event.

Type Certification Basis

Under the provisions of § 21.101,
Embraer S.A. must show that the EMB-
505 model airplane continues to meet
the applicable provisions of the
applicable regulations in effect on the
date of application for the type
certificate. The regulations incorporated
by reference in the type certificate are
commonly referred to as the “original
type certification basis.”” The following
model is covered by this special
condition:

Embraer S.A. Model EMB-505

For the model listed above, the
certification basis also includes all
exemptions, if any; equivalent level of
safety findings, if any; and special
conditions not relevant to the special
conditions adopted by this rulemaking
action.

If the Administrator determines that
the applicable airworthiness regulations
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(i.e., part 23 as amended) do not contain
adequate or appropriate safety standards
for the AmSafe, Inc., inflatable restraint
as installed on this Embraer S.A. model
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions, as appropriate, as
defined in § 11.19, are issued in
accordance with §11.38, and become
part of the type certification basis in
accordance with §21.101.

Special conditions are initially
applicable to the models for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
the special conditions would also apply
to that model under the provisions of
§21.101.

Novel or Unusual Design Features

The Embraer S.A. EMB-505 model
airplane will incorporate the following
novel or unusual design feature:

A three-point safety belt restraint
system incorporating an inflatable
airbag at the aft position in the two-
place side-facing divan.

The purpose of the airbag is to reduce
the potential for injury in the event of
an accident. In a severe impact, an
airbag will deploy from the shoulder
harness, in a manner similar to an
automotive airbag. The airbag will
deploy between the head of the
occupant and airplane interior structure
and forward adjacent occupant, which
will provide some protection to the
head of the occupant and significantly
limit forward flailing of the upper torso
and head. The restraint will rely on
sensors to electronically activate the
inflator for deployment.

The Code of Federal Regulations
states performance criteria for seats and
restraints in an objective manner.
However, none of these criteria are
adequate to address the specific issues
raised concerning inflatable restraints.
Therefore, the FAA has determined that,
in addition to the requirements of part
21 and part 23, special conditions are
needed to address the installation of this
inflatable restraint.

Accordingly, these special conditions
are adopted for the Embraer S.A. EMB—
505 model airplane equipped with
three-point inflatable restraints. Other
conditions may be developed, as
needed, based on further FAA review
and discussions with the manufacturer
and civil aviation authorities.

Applicability

As discussed above, these special
conditions are applicable to the Embraer
S.A. EMB-505 model airplane equipped
with the three-point inflatable restraint
systems.

Conclusion

This action affects only certain novel
or unusual design features on the
previously identified Embraer S.A.
airplane model. It is not a rule of general
applicability, and it affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

Under standard practice, the effective
date of final special conditions would
be 30 days after the date of publication
in the Federal Register; however, the
substance of these special conditions
has been subjected to the notice and
comment period in several prior
instances and has been derived without
substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. For this reason, and
because a delay would significantly
affect the delivery of the airplane(s), the
FAA has determined that prior public
notice and comment are unnecessary
and impracticable, and good cause
exists for adopting these special
conditions upon issuance. The FAA is
requesting comments to allow interested
persons to submit views that may not
have been submitted in response to the
prior opportunities for comment
described above.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.101; and 14 CFR
11.38 and 11.19.

The Special Conditions

The FAA has determined that this
project will be accomplished on the
basis of not lowering the current level
of safety of the Embraer S.A. EMB-505
model airplane occupant restraint
systems. Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for this model.
Embraer S.A., Model EMB 505;
Inflatable Side-Facing Seat Three-Point
Restraint Safety Belt with an Integrated
Airbag Device in the Side-Facing Divan

Aft Position of the Embraer S.A. EMB-
505 model airplanes.

In addition to the provisions of 14
CFR 23.562 and 23.785, the minimum
acceptable standards for certification of
multiple place side-facing divans
equipped with an airbag system in the
shoulder harnesses are as follows:

1. It must be shown that the inflatable
restraint will deploy and provide
protection under the dynamic test
conditions specified in Title 14 CFR
23.562. It is not necessary to account for
floor warpage, as required by
§ 23.562(b)(3) or vertical dynamic loads,
as required by § 23.562(b)(1). The means
of protection must take into
consideration a range of stature from a
5th percentile female to a 95th
percentile male. The inflatable restraint
must provide a consistent approach to
energy absorption throughout that
range.

2. The inflatable restraint must
provide adequate protection for each
occupant. In addition, unoccupied seats
that have an active restraint must not
constitute a hazard to any occupant.

3. The design must prevent the
inflatable restraint from being
incorrectly buckled and/or incorrectly
installed such that the airbag would not
properly deploy. Alternatively, it must
be shown that such deployment is not
hazardous to the occupant and will
provide the required protection.

4. It must be shown that the inflatable
restraint system is not susceptible to
inadvertent deployment as a result of
wear and tear or the inertial loads
resulting from in-flight or ground
maneuvers (including gusts and hard
landings) that are likely to be
experienced in service.

5. It must be extremely improbable for
an inadvertent deployment of the
restraint system to occur, or an
inadvertent deployment must not
impede the pilot’s ability to maintain
control of the airplane or cause an
unsafe condition (or hazard to the
airplane). In addition, a deployed
inflatable restraint must be at least as
strong as a Technical Standard Order
(C114) certificated belt and shoulder
harness.

6. It must be shown that deployment
of the inflatable restraint system is not
hazardous to the occupant or result in
injuries that could impede rapid egress.
This assessment should include
occupants whose restraint is loosely
fastened.

7. It must be shown that an
inadvertent deployment that could
cause injury to a sitting person is
improbable. In addition, the restraint
must also provide suitable visual
warnings that would alert rescue
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personnel to the presence of an
inflatable restraint system.

8. It must be shown that the inflatable
restraint will not impede rapid egress of
the occupants 10 seconds after its
deployment.

9. The system must be protected from
lightning and HIRF. The threats
specified in existing regulations
regarding lighting and HIRF, are
incorporated by reference for the
purpose of measuring lightning and
HIRF protection. Also, for purposes of
complying with these requirements, the
airbag system is considered a critical
system at pilot/co-pilot positions only.

10. It must be shown that the
inflatable restraints will not release
hazardous quantities of gas or
particulate matter into the cabin.

11. The inflatable restraint system
installation must be protected from the
effects of fire such that no hazard to
occupants will result.

12. There must be a means to verify
the integrity of the inflatable restraint
activation system before each flight or it
must be demonstrated to reliably
operate between inspection intervals.

13. A life limit must be established for
appropriate system components.

14. Qualification testing of the
internal firing mechanism must be
performed at vibration levels
appropriate for a general aviation
airplane.

Issued in Kansas City, Missouri, on March
16, 2012.

James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-6956 Filed 3-22-12; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA—-2012-0311; Special
Conditions No. 25-458-SC]

Special Conditions: Boeing Model 787
Series Airplanes; Single-place Side-
facing Seats With Inflatable Lapbelts
AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Boeing Model 787 series
airplanes. These airplanes have a novel
or unusual design feature associated
with single-place side-facing seats with
inflatable lapbelts. The applicable
airworthiness regulations do not contain

adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: The effective date of these
special conditions is March 12, 2012.
We must receive your comments by
April 23, 2012.

ADDRESSES: Send comments identified
by docket number FAA-2012-0311
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M-30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington,
DC, 20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between
8 a.m. and 5 p.m., Monday through
Friday, except federal holidays.

¢ Fax:Fax comments to Docket
Operations at 202—-493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at htip://
DocketsInfo.dot.gov/.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except federal holidays.
FOR FURTHER INFORMATION CONTACT: Jeff
Gardlin, FAA, Airframe and Cabin
Safety Branch, ANM-115, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;
telephone 425-227-2136; facsimile
425-227-1149.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and
opportunity for prior public comment
on, these special conditions are
impracticable because these procedures
would significantly delay delivery of the
affected aircraft. In addition, the
substance of these special conditions
has been subject to the public-comment
process in several prior instances with
no substantive comments received. The
FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On March 28, 2003, Boeing
Commercial Airplanes applied for an
FAA type certificate for its new Model
787 series airplane (hereafter referred to
as “787”). The 787 is an all-new, twin-
engine jet transport airplane with a two-
aisle cabin which is currently approved
under Type Certificate No. T000215E.
The maximum takeoff weight is 476,000
pounds, with a maximum passenger
count of 381. These airplanes have a
novel or unusual design feature
associated with single-place side-facing
seats with inflatable lapbelts. The
inflatable lapbelt is designed to limit
occupant forward excursion in the event
of an accident. This will reduce the
potential for head injury, thereby
reducing the Head Injury Criteria (HIC)
measurement. The inflatable lapbelt
behaves similarly to an automotive
airbag, but in this case the airbag is
integrated into the lapbelt, and inflates
away from the seated occupant. While
airbags are now standard in the
automotive industry, the use of an
inflatable lapbelt is novel for
commercial aviation.

Title 14, Code of Federal Regulations
(14 CFR) 121.311(j) requires that no
person may operate a transport category
airplane type certificated after January
1, 1958, and manufactured on or after
October 27, 2009, in passenger-carrying
operations, after October 27, 2009,
unless all passenger and flight attendant
side-facing seats on an airplane operated
under part 121 rules meet the
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requirements of 14 CFR 25.562 in effect
on or after June 16, 1988.

Amendment 25-15 to part 25, dated
October 24, 1967, introduced the subject
of side-facing seats and a requirement
that each occupant in a side-facing seat
must be protected from head injury by
a safety belt and a cushioned rest that
will support the arms, shoulders, head,
and spine.

Subsequently, Amendment 25-20 to
part 25, dated April 23, 1969, clarified
the definition of side-facing seats to
require that each occupant of a seat that
makes more than an 18 degree angle
with the vertical plane containing the
airplane centerline, must be protected
from head injury by a safety belt and an
energy absorbing rest that will support
the arms, shoulders, head, and spine, or
by a safety belt and shoulder harness
that will prevent the head from
contacting any injurious object. The
FAA concluded that an 18-degree angle
would provide an adequate level of
safety based on tests that were
performed at that time and thus adopted
that standard.

Part 25 was amended June 16, 1988,
by Amendment 25-64, to revise the
emergency landing conditions that must
be considered in the design of the
airplane. Amendment 25-64 revised the
static load conditions in § 25.561, and
added a new § 25.562 that required
dynamic testing for all seats approved
for occupancy during takeoff and
landing. The intent of Amendment 25—
64 is to provide an improved level of
safety for occupants on transport
category airplanes. Because most seating
is forward-facing on transport category
airplanes, the pass/fail criteria
developed in Amendment 25-64
focused primarily on these seats. As a
result, the FAA issued Policy
Memorandums ANM-03-115-30 and
PS-ANM-100-2000—00123 to provide
the additional guidance necessary to
demonstrate the level of safety required
by the regulations for side-facing seats.

The 787, operated under part 121,
must meet all of the requirements of
§ 25.562 for passenger and flight
attendant seats. Therefore it is in the
interest of installers to show full
compliance to § 25.562, so that an
operator under part 121 may be able to
use the aircraft without having to do
additional certification work. It is also
noted that some foreign civil
airworthiness authorities have invoked
these same operator requirements in the
form of airworthiness directives.

Section 25.785 requires that
occupants be protected from head injury
by either the elimination of any
injurious object within the striking
radius of the head, or by padding.

Traditionally, this has required a set
back of 35 inches from any bulkhead or
other rigid interior feature or, where not
practical, specified types of padding.
The relative effectiveness of these
means of injury protection was not
quantified. With the adoption of
Amendment 25-64 to part 25,
specifically § 25.562, a new standard
that quantifies required head injury
protection was created.

Section 25.562 specifies that each seat
type design approved for crew or
passenger occupancy during takeoff and
landing must successfully complete
dynamic tests or be shown to be
compliant by rational analysis based on
dynamic tests of a similar type seat. In
particular, the regulations require that
persons not suffer serious head injury
under the conditions specified in the
tests, and that protection must be
provided or the seat be designed so that
the head impact does not exceed a HIC
of 1000 units. While the test conditions
described for HIC are detailed and
specific, it is the intent of the
requirement that an adequate level of
head injury protection be provided for
passengers in a severe crash.

Because §§25.562 and 25.785 and
associated guidance do not adequately
address side-facing seats with inflatable
lapbelts, the FAA recognizes that
appropriate pass/fail criteria need to be
developed that do fully address the
safety concerns specific to occupants of
these seats. These criteria were to be
implemented via special conditions.

The inflatable lapbelt has two
potential advantages over other means
of head impact protection. First, it can
provide significantly greater protection
than would be expected with energy-
absorbing pads, and second, it can
provide essentially equivalent
protection for occupants of all stature.
These are significant advantages from a
safety standpoint, since such devices
will likely provide a level of safety that
exceeds the minimum standards of the
CFR. Conversely, inflatable lapbelts in
general are active systems and must be
relied upon to activate properly when
needed, as opposed to an energy-
absorbing pad or upper torso restraint
that is passive, and always available.
Therefore, the potential advantages
must be balanced against this and other
potential disadvantages in order to
develop standards for this design
feature.

The FAA has considered the
installation of inflatable lapbelts to have
two primary safety concerns: First, that
they perform properly under foreseeable
operating conditions, and second, that
they do not perform in a manner or at
such times as would constitute a hazard

to the airplane or occupants. This latter
point has the potential to be the more
rigorous of the requirements, owing to
the active nature of the system.

The inflatable lapbelt will rely on
electronic sensors for signaling and a
stored gas canister for inflation. These
same devices could be susceptible to
inadvertent activation, causing
deployment in a potentially unsafe
manner. The consequences of
inadvertent deployment as well as
failure to deploy must be considered in
establishing the reliability of the system.
Boeing must substantiate that the effects
of an inadvertent deployment in flight
either would not cause injuries to
occupants or that such deployment(s)
meet the requirement of § 25.1309(b).
The effect of an inadvertent deployment
on a passenger or crewmember that
might be positioned close to the
inflatable lapbelt should also be
considered. The person could be either
standing or sitting. A minimum
reliability level will have to be
established for this case, depending
upon the consequences, even if the
effect on the airplane is negligible.

The potential for an inadvertent
deployment could be increased as a
result of conditions in service. The
installation must take into account wear
and tear so that the likelihood of an
inadvertent deployment is not increased
to an unacceptable level. In this context,
an appropriate inspection interval and
self-test capability are considered
necessary. Other outside influences are
lightning and high intensity radiated
fields (HIRF). Existing regulations
regarding lightning, § 25.1316, and
existing HIRF special condition for the
787 series airplanes, Special conditions
No. 25-354A-SC, are applicable.
Finally, the inflatable lapbelt
installation should be protected from
the effects of fire, so that an additional
hazard is not created by, for example, a
rupture of the pyrotechnic squib.

In order to be an effective safety
system, the inflatable lapbelt must
function properly and must not
introduce any additional hazards to
occupants as a result of its functioning.
There are several areas where the
inflatable lapbelt differs from traditional
occupant protection systems, and
requires special conditions to ensure
adequate performance.

Because the inflatable lapbelt is
essentially a single use device, there is
the potential that it could deploy under
crash conditions that are not sufficiently
severe as to require head injury
protection from the inflatable lapbelt.
Since an actual crash is frequently
composed of a series of impacts before
the airplane comes to rest, this could
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render the inflatable lapbelt useless if a
larger impact follows the initial impact.
This situation does not exist with
energy absorbing pads or upper torso
restraints, which tend to provide
continuous protection regardless of
severity or number of impacts in a crash
event. Therefore, the inflatable lapbelt
installation should provide protection
when it is required, by not expending its
protection during a less severe impact.
Also, it is possible to have several large
impact events during the course of a
crash, but there is no requirement for
the inflatable lapbelt to provide
protection for multiple impacts.

Since each occupant’s restraint
system provides protection for that
occupant only, the installation must
address seats that are unoccupied. It
will be necessary to show that the
required protection is provided for each
occupant regardless of the number of
occupied seats, and considering that
unoccupied seats may have lapbelts that
are active.

The inflatable lapbelt should be
effective for a wide range of occupants.
The FAA has historically considered the
range from the fifth percentile female to
the ninety-fifth percentile male as the
range of occupants that must be taken
into account. In this case, the FAA is
proposing consideration of a broader
range of occupants, due to the nature of
the lapbelt installation and its close
proximity to the occupant. In a similar
vein, these persons could have assumed
the brace position, for those accidents
where an impact is anticipated. Test
data indicate that occupants in the brace
position do not require supplemental
protection, and so it would not be
necessary to show that the inflatable
lapbelt will enhance the brace position.
However, the inflatable lapbelt must not
introduce a hazard in that case when
deploying into the seated, braced
occupant.

Another area of concern is the use of
seats, so equipped, by children whether
lap-held, in approved child safety seats,
or occupying the seat directly. Although
specifically prohibited by the FAA
operating regulations, the use of the
supplementary loop belt (“belly belt”)
may be required by other civil aviation
authorities, and should also be
considered with the end goal of meeting
those regulations. Similarly, if the seat
is occupied by a pregnant woman, the
installation needs to address such usage,
either by demonstrating that it will
function properly, or by adding
appropriate limitation on usage.

Since the inflatable lapbelt will be
electrically powered, there is the
possibility that the system could fail
due to a separation in the fuselage.

Since this system is intended as crash/
post-crash protection means, failure to
deploy due to fuselage separation is not
acceptable. As with emergency lighting,
the system should function properly if
such a separation occurs at any point in
the fuselage.

Since the inflatable lapbelt is likely to
have a large volume displacement, the
inflated bag could potentially impede
egress of passengers. Since the bag
deflates to absorb energy, it is likely that
an inflatable lapbelt would be deflated
at the time that persons would be trying
to leave their seats. Nonetheless, it is
considered appropriate to specify a time
interval after which the inflatable
lapbelt may not impede rapid egress.
Ten seconds has been chosen as a
reasonable time since this corresponds
to the maximum time allowed for an
exit to be openable (§ 25.809). In
actuality, it is unlikely that an exit
would be prepared by a flight attendant
this quickly in an accident severe
enough to warrant deployment of the
inflatable lapbelt, and the inflatable
lapbelt is expected to deflate much
quicker than ten seconds.

In addition, during the development
of the inflatable lapbelt, the
manufacturer was unable to develop a
fabric that would meet the inflation
requirements for the bag and the
flammability requirements of Part
I(a)(1)(ii) of appendix F to part 25. The
fabrics that were developed that meet
the flammability requirement did not
produce acceptable deployment
characteristics. However, the
manufacturer was able to develop a
fabric that meets the less stringent
flammability requirements of Part
I(a)(1)(iv) of appendix F to part 25 and
has acceptable deployment
characteristics.

Part I of appendix F to part 25
specifies the flammability requirements
for interior materials and components.
There is no reference to inflatable
restraint systems in appendix F, because
such devices did not exist at the time
the flammability requirements were
written. The existing requirements are
based on both material types, as well as
use, and have been specified in light of
the state-of-the-art of materials available
to perform a given function. In the
absence of a specific reference, the
default requirement would be for the
type of material used to construct the
inflatable restraint, which is a fabric in
this case. However, in writing special
conditions, the FAA must also consider
the use of the material, and whether the
default requirement is appropriate. In
this case, the specialized function of the
inflatable restraint means that highly
specialized materials are needed. The

standard normally applied to fabrics is
a 12-second vertical ignition test.
However, materials that meet this
standard do not perform adequately as
inflatable restraints. Since the safety
benefit of the inflatable restraint is very
significant, the flammability standard
appropriate for these devices should not
screen out suitable materials, thereby
effectively eliminating use of inflatable
restraints. The FAA will need to
establish a balance between the safety
benefit of the inflatable restraint and its
flammability performance. At this time,
the 2.5-inch per minute horizontal test
is considered to provide that balance.
As the state-of-the-art in materials
progresses (which is expected), the FAA
may change this standard in subsequent
special conditions to account for
improved materials.

Finally, it should be noted that the
special conditions are applicable to
single-place side-facing seats with an
inflatable lapbelt system installed. The
special conditions are not an
installation approval. Therefore, while
the special conditions relate to each
such system installed, the overall
installation approval is a separate
finding, and must consider the
combined effects of all such systems
installed.

Type Certification Basis

Under the provisions of 14 CFR 21.17,
Boeing Commercial Airplanes must
show that the 787 series airplanes meet
the applicable provisions of part 25, as
amended by Amendments 25—1 through
25—-120, 25.125, 25—-125, and 25-128
with the following exception: § 25.1309
remains at Amendment 25-119 for cargo
fire protection systems.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the 787 series airplanes because of
a novel or unusual design feature,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model.

In addition to the applicable
airworthiness regulations and special
conditions, the 787 series airplanes
must comply with the fuel vent and
exhaust emission requirements of 14
CFR part 34 and the noise certification
requirements of 14 CFR part 36; and the
FAA must issue a finding of regulatory
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adequacy under § 611 of Public Law 92—
574, the “Noise Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type-certification basis under
§21.17(a)(2).

Novel or Unusual Design Features

The 787 series airplanes incorporate
the following novel or unusual design
features: Boeing Commercial Airplanes
is installing single-place side-facing
seats with inflatable lapbelts on certain
seats of 787 series airplanes, in order to
reduce the potential for head and neck
injury in the event of an accident. The
inflatable lapbelt works similar to an
automotive airbag, except that the airbag
is integrated with the lapbelt of the
restraint system.

The CFR states the performance
criteria for head injury protection in
objective terms. However, none of these
criteria are adequate to address the
specific issues raised concerning single-
place side-facing seats with inflatable
lapbelts. The FAA has therefore
determined that, in addition to the
requirements of part 25, special
conditions are needed to address
requirements particular to installation of
single-place side-facing seats with
inflatable lapbelts.

Accordingly, in addition to the
passenger injury criteria specified in
§ 25.785, these special conditions are
adopted for the 787 series airplanes
equipped with single-place side-facing
seats with inflatable lapbelts. Other
conditions may be developed, as
needed, based on further FAA review
and discussions with the manufacturer
and civil aviation authorities.

Discussion

From the standpoint of a passenger
safety system, the inflatable lapbelt is
unique in that it is both an active and
entirely autonomous device. While the
automotive industry has good
experience with airbags, the conditions
of use and reliance on the inflatable
lapbelt as the sole means of injury
protection are quite different. In
automobile installations, the airbag is a
supplemental system and works in
conjunction with an upper torso
restraint. In addition, the crash event is
more definable and of typically shorter
duration, which can simplify the
activation logic. The airplane operating
environment is also quite different from
automobiles and includes the potential
for greater wear and tear, and
unanticipated abuse conditions (due to
galley loading, passenger baggage, etc.);
airplanes also operate where exposure

to high intensity electromagnetic fields
could affect the activation system.

The following special conditions can
be characterized as addressing either the
safety performance of the system, or the
system’s integrity against inadvertent
activation. Because a crash requiring use
of the inflatable lapbelts is a relatively
rare event, and because the
consequences of an inadvertent
activation are potentially quite severe,
these latter requirements are probably
the more rigorous from a design
standpoint.

Applicability

As discussed above, these special
conditions are applicable to the 787
series airplane. Should Boeing
Commercial Airplanes apply at a later
date for a change to the type certificate
to include another model incorporating
the same novel or unusual design
feature, the special conditions would
apply to that model as well.

Conclusion

This action affects only certain novel
or unusual design features on 787 series
of airplanes. It is not a rule of general
applicability.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Boeing Model 787
series airplanes.

1. Existing Criteria: All injury
protection criteria of § 25.562(c)(1)
through (c)(6) apply to the occupant of
a side facing seat. Head Injury Criterion
(HIC) assessments are only required for
head contact with the seat and/or
adjacent structures.

2. Body-to-Wall/Furnishing Contact:
Under the load condition defined in
§25.562(b)(2), the seat must be installed
aft of a structure such as an interior wall
or furnishing that will support the
pelvis, upper arm, chest, and head of an
occupant seated next to the structure. A
conservative representation of the
structure and its stiffness must be
included in the tests.

3. Thoracic Trauma: Under the load
condition defined in § 25.562(b)(2),
Thoracic Trauma Index (TTI) injury
criterion must be substantiated by
dynamic test or by rational analysis
based on previous test(s) of a similar
seat installation. Testing must be
conducted with a Side Impact Dummy
(SID), as defined by Title 49 Code of
Federal Regulations (CFR) part 572,
subpart F, or its equivalent. TTI must be
less than 85, as defined in 49 CFR part
572, subpart F. The SID TTI data must
be processed as defined in Federal
Motor Vehicle Safety Standard (FMVSS)
§571.214, section S6.13.5.

4. Pelvis: Under the load condition
defined in § 25.562(b)(2), pelvic lateral
acceleration must be shown by dynamic
test or by rational analysis based on
previous test(s) of a similar seat
installation to not exceed 130g. Pelvic
acceleration data must be processed as
defined in FMVSS §571.214, section
S6.13.5.

5. Shoulder Strap Loads: Where upper
torso straps (shoulder straps) are used
for occupants, tension loads in
individual straps must not exceed 1,750
pounds. If dual straps are used for
restraining the upper torso, the total
strap tension loads must not exceed
2,000 pounds.

6. Neck Injury Criteria: The seating
system must protect the occupant from
experiencing serious neck injury.

General Test Guidelines

1. One longitudinal test with the SID
Anthropomorphic Test Dummy (ATD),
undeformed floor, no yaw, and with all
lateral structural supports (armrests/
walls).

2. Pass/fail injury assessments: TTI
and pelvic acceleration. One
longitudinal test with the Hybrid II
ATD, deformed floor, with 10 degrees
yaw, and with all lateral structural
supports (armrests/walls). Pass/fail
injury assessments: HIC, and upper
torso restraint load, restraint system
retention and pelvic acceleration.
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3. Vertical (14 G’s) test is to be
conducted with modified Hybrid I
ATDs with existing pass/fail criteria.

Note: It must be demonstrated that the
installation of seats via plinths or pallets
meets all applicable requirements.
Compliance with the guidance contained in
FAA Policy Memorandum PS—-ANM-100-
2000-00123, dated February 2, 2000, titled
“Guidance for Demonstrating Compliance
with Seat Dynamic Testing for Plinths and
Pallets” will be acceptable to the FAA.

Inflatable Lapbelt Conditions

If inflatable lapbelts are installed on
single-place side-facing seats, the
inflatable lapbelt(s) must meet the final
inflatable lapbelt special conditions
(Special Conditions No. 25-431-SC (76
FR 35324, June 17, 2011).

Issued in Renton, Washington, on March
12, 2012.

John Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service,
ANM-100.

[FR Doc. 2012-6957 Filed 3—22—12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0272; Directorate
Identifier 2011-NM—-042-AD; Amendment
39-16989; AD 2012-06-08]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Airbus Model A340-211, -212, -311,
and —312 airplanes. This AD requires
repetitive inspections for cracking at the
fastener hole area just above stringer 28,
of both left- and right-hand fuselage
frame 39.1, and repair if necessary. This
AD was prompted by a determination
that certain airplanes were not included
in a certain airworthiness limitation
item (ALI) task (inspections for cracking
of the fuselage frame 39.1) and that the
inspections must be done to address the
identified unsafe condition. We are
issuing this AD to detect and correct
cracking in the fuselage that could result
in reduced structural integrity of the
airplane.

DATES: This AD becomes effective April
9, 2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of April 9, 2012.

We must receive comments on this
AD by May 7, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227—-1149.

SUPPLEMENTARY INFORMATION:
Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2010-0245,
dated November 26, 2010 (referred to
after this as ‘“the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

Airworthiness Limitation Item (ALI) task
533105—01-01 is applicable to aeroplanes on
which Airbus modification 40391 has not
been embodied in production. The
requirements associated to this task are
applicable to aeroplanes on which
Modification Proposal (MP-S10437) has not
been embodied.

Following a query from an operator,
investigations revealed that some MSN
[manufacturer serial number], for which
Airbus modification 40391 was indicated as
fully embodied inside the Aircraft Inspection
Report (AIR), did not have Modification
Proposal (MP-S10437) which is part of this
modification embodied in production.

As aresult, ALI task 533105—-01-01 has not
been taken into account for some MSN listed
in the applicability section of this AD, which
constitutes an unsafe condition.

For the reasons described above, this
[EASA] AD requires repetitive special
detailed inspections [for cracking]
corresponding to ALI task 533105—01-01 and
the accomplishment of the associated
corrective actions [repair], for all aeroplanes
to which this task is applicable.
Airworthiness Limitation Item (ALI) task
533105—01-01 will be deleted in the next
ALS [Airworthiness Limitations Section] Part
2 revision.

The unsafe condition is cracking in the
fuselage that could result in reduced
structural integrity of the airplane. You
may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Airbus has issued Mandatory Service
Bulletin A340-53—-4184, including
Appendices 01 and 02, dated October 5,
2010. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

There are no products of this type
currently registered in the United States.
However, this rule is necessary to
ensure that the described unsafe
condition is addressed if any of these
products are placed on the U.S. Register
in the future.

FAA’s Determination of the Effective
Date

Since there are currently no domestic
operators of this product, notice and
opportunity for public comment before
issuing this AD are unnecessary.
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Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2012-0272;
Directorate Identifier 2011-NM-042—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2012-06-08 Airbus: Amendment 39-16989.
Docket No. FAA—-2012-0272; Directorate
Identifier 2011-NM—-042—-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective April 9, 2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus Model A340-
211,-212,-311, and —312 airplanes;
certificated in any category; having
manufacturer serial numbers (MSN) 0002,
0003, 0005 through 0009 inclusive, 0011,
0013, 0014, 0015, 0018 thI‘Ough 0023
inclusive, 0025, 0026, and 0027.

(d) Subject

Air Transport Association (ATA) of
America Code 53: Fuselage.

(e) Reason

This AD was prompted by a determination
that certain airplanes were not included in a
certain airworthiness limitation item (ALI)
task (inspections for cracking of the fuselage
frame 39.1) and that the inspections must be
done to address the identified unsafe
condition. We are issuing this AD to detect
and correct cracking in the fuselage that
could result in reduced structural integrity of
the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Inspection

At the later of the times specified in
paragraphs (g)(1) or (g)(2) of this AD: Do an
ultrasonic inspection for cracking at the
fastener hole area just above stringer 28, of
both left- and right-hand fuselage frame 39.1,
in accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A340-53-4184, excluding
Appendices 01 and 02, dated October 5,
2010. Repeat the inspection thereafter at
intervals not to exceed 7,850 flight cycles or
53,300 flight hours, whichever occurs first.

(1) Before the accumulation of 13,600 total
flight cycles or 92,100 total flight hours since
the first flight of the airplane, whichever
occurs first; or

(2) Within 6 months after the effective date
of this AD.

(h) Repair

If any cracking is found during any
inspection required by paragraph (g) of this
AD, before further flight, repair the crack
using a method approved by Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; or European
Aviation Safety Agency (EASA) (or its
delegated agent).

(i) Credit for Previous Actions

This paragraph provides credit for the
initial inspection only, as required by
paragraph (g) of this AD, if the inspection
was done before the effective date of this AD
using Task 533105-01-01, ““Special Detailed
Inspection of Fuselage Internal Structure,
Fastener Hole Area Above Stringer 28 at FR
39.1 Web Junction on Hoist Fitting, LH/RH,”
of Section 2.1, “A340-200/300 Airworthiness
Limitations,” of the Airworthiness
Limitations Section (ALS), Part 2 “Damage-
Tolerant Airworthiness Limitation Items,”” of
the Airbus A340 Airworthiness Limitation
Items (ALI) document 95A.0051/97, Issue 11,
dated February, 2009.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, ANM-1186,
International Branch, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to Attn:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-1138; fax (425)
227-1149. Information may be emailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
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a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required

to assure the product is airworthy before it

is returned to service.

(k) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) European
Aviation Safety Agency (EASA)
Airworthiness Directive 2010-0245, dated
November 26, 2010; and Airbus Mandatory
Service Bulletin A340-53-4184, excluding
Appendices 01 and 02, dated October 5,
2010; for related information.

(1) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) of the
following service information under 5 U.S.C.
552(a) and 1 CFR part 51:

(i) Airbus Mandatory Service Bulletin
A340-53-4184, dated October 5, 2010.

(2) For service information identified in
this AD, contact Airbus SAS—Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on March 7,
2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-6778 Filed 3-22-12; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2011-1176; Directorate
Identifier 2011-NE-35-AD; Amendment 39—
16995; AD 2012-06-14]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney (PW)Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for PW
JT9D-7R4G2 and —7R4H1 turbofan
engines. This AD was prompted by the
determination that a new lower life
limit for high-pressure turbine (HPT) 1st
stage air seals, part number (P/N)
735907, is necessary. This AD
establishes a new lower life limit for
HPT 1st stage air seals, P/N 735907, and
requires removing them from service
using a drawdown schedule. We are
issuing this AD to prevent critical life-
limited rotating engine part failure and
damage to the airplane.

DATES: This AD is effective April 27,
2012.

ADDRESSES: You may review copies of
the referenced service information at the
FAA, Engine & Propeller Directorate, 12
New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA,
call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 am. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Ian
Dargin, Aerospace Engineer, Engine &
Propeller Directorate, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: 781-238-7178; fax: 781—
238-7199; email: ian.dargin@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM published in the Federal
Register on November 23, 2011 (76 FR
72348). That NPRM proposed to require
establishing a new lower life limit for
HPT 1st stage air seals, P/N 735907,
from 15,000 cycles-since-new (CSN) to
9,000 CSN and to require removing
them from service using a drawdown
schedule.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal and the FAA’s
response to each comment.

Support for the NPRM as Written

The Boeing Company and an
individual commenter support the
NPRM (76 FR 72348, November 23,
2011) as written.

Request To Revise Applicability

Commenter PW requested that we
revise the applicability and summary
sections of the AD to limit applicability
to only the PW JT9D-7R4G2 and
—7R4H1 turbofan engine models. We
agree. In addition to the JT9D-7R4G2
and —7R4H1 engines, the NPRM (76 FR
72348, November 23, 2011) incorrectly
included JT9D-7R4D, —7R4D1, —-7R4E,
—7R4E1 and —7R4E4 engine models. We
changed the AD by limiting the
applicability to only the PW JT9D—
7R4G2 and —7R4H1 turbofan engine
models.

Request To Revise Removal Limits

Commenter Federal Express requested
that different removal (drawdown)
limits be specified for the JT9D-7R4E1
and —7R4E1H engine models, based on
the life limits listed in chapter 05 of the
PW engine manual.

We do not agree. We removed the
JT9D-7R4E1 and —7R4E1H engine
models from this AD in response to
another comment. Therefore, the JT9D—
7R4E1 and —7R4E1H engine models are
no longer affected by this AD. However,
as these air seals are installed on other
engine models, we modified the
installation prohibition paragraph to
indicate that an air seal removed in
accordance with this AD cannot be
installed in any other engine. Further,
we noted that all air seals identified in
this AD, when used on the JT9D-7R4E1
and —7R4E1H engine models, have a
9,000 CSN life limit.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.

Costs of Compliance

We estimate that this AD will affect
28 Pratt & Whitney JT9D-7R4G2, and
—7R4H1 turbofan engines installed on
airplanes of U.S. registry. We also
estimate that it will take 28.8 work-
hours per engine to perform the actions
required by this AD, and that the
average labor rate is $85 per work-hour.
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Required parts will cost about $37,200

per engine. Based on these figures, we

estimate the total cost of the AD to U.S.
operators to be $1,110,144.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2012-06-14 Pratt & Whitney: Amendment
39-16995; Docket No. FAA-2011-1176;
Directorate Identifier 2011-NE-35-AD.

(a) Effective Date
This AD is effective April 27, 2012.

(b) Affected ADs
None.

(c) Applicability

This AD applies to Pratt & Whitney JT9D—
7R4G2 and —7R4H1 turbofan engines.

(d) Unsafe Condition

This AD was prompted by the
determination that a new lower life limit of
9,000 cycles-since-new (CSN) for high-
pressure turbine (HPT) 1st stage air seals,
part number (P/N) 735907, is necessary. We
are issuing this AD to prevent critical life-
limited rotating engine part failure, and
damage to the airplane.

(e) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

() Removal of HPT 1st Stage Air Seals,
P/N 735907

Remove HPT 1st stage air seals, P/N
735907, from service as follows:

(1) For air seals that have fewer than 6,500
CSN on the effective date of this AD, remove
the air seals from service before exceeding
9,000 CSN.

(2) For air seals that have 6,500 CSN or
more on the effective date of this AD, do the
following:

(i) If the engine has a shop visit before the
air seal exceeds 9,000 CSN, remove the air
seal from service before exceeding 9,000
CSN.

(ii) If the engine does not have a shop visit
before the air seal exceeds 9,000 CSN,
remove the air seal from service at the next
shop visit, not to exceed 2,500 cycles from
the effective date of this AD or 15,000 CSN,
whichever occurs first.

(g) Installation Prohibition

(1) After the effective date of this AD, do
not install or reinstall into any engine any
HPT 1st stage air seal, P/N 735907, removed
from service in accordance with paragraph (f)
of this AD.

(2) After the effective date of this AD, do
not install or reinstall into any JT9D-7R4G2
or JT9D-7R4H1 engine any HPT 1st stage air
seal, P/N 735907, that exceeds the new life
limit of 9,000 CSN.

(h) Engine Shop Visit Definition

For the purposes of this AD, an engine
shop visit is the induction of an engine into
the shop after the effective date of this AD,
where the separation of a major engine flange
occurs, except that the following
maintenance actions, or any combination
thereof, are not considered engine shop
visits:

(1) Introduction of an engine into a shop
solely for removal of the compressor top or
bottom case for airfoil maintenance or
variable stator vane bushing replacement.

(2) Introduction of an engine into a shop
solely for removal or replacement of the stage
1 fan disk.

(3) Introduction of an engine into a shop
solely for replacement of the turbine rear
frame.

(4) Introduction of an engine into a shop
solely for replacement of the accessory
gearbox or transfer gearbox, or both.

(5) Introduction of an engine into a shop
solely for replacement of the fan containment
case.

(i) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
may approve AMOCs for this AD. Use the
procedures found in 14 CFR 39.19 to make
your request.

(j) Related Information

For more information about this AD,
contact lan Dargin, Aerospace Engineer,
Engine & Propeller Directorate, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: 781-238-7178; fax: 781—-238—
7199; email: ian.dargin@faa.gov.

(k) Material Incorporated by Reference

None.

Issued in Burlington, Massachusetts, on
March 16, 2012.

Peter A. White,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2012-6952 Filed 3-22-12; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2012-0288; Directorate
Identifier 2012-NE-10-AD; Amendment 39—
16998; AD 2012-06-17]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Deutschland Ltd & Co KG Turbofan
Engines

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
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Rolls-Royce Deutschland (RRD) Models
Tay 611-8 and Tay 611-8C turbofan
engines. This AD requires replacement
of the high-pressure (HP) turbine
spanner retaining nut. This AD was
prompted by the discovery that certain
HP turbine spanner retaining nuts were
improperly heat treated after application
of silver plating. We are issuing this AD
to prevent failure of the HP turbine stage
2 disc, uncontained engine failure, and
damage to the airplane.

DATES: This AD becomes effective
March 23, 2012.

We must receive comments on this
AD by May 7, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

e Fax:202-493-2251.

For service information identified in
this AD, contact Rolls-Royce
Deutschland Ltd & Co KG, Eschenweg
11, Dahlewitz, 15827 Blankenfelde-
Mahlow, Germany; phone: 49 0 33—
7086-1883; fax: 49 0 33—-7086-3276.
You may review copies of the
referenced service information at the
FAA, Engine & Propeller Directorate, 12
New England Executive Park,
Burlington, MA 01803. For information
on the availability of this material at the
FAA, call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://www.regulations.
gov; or in person at the Docket
Operations office between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (phone:
800—647-5527) is the same as the Mail
address provided in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Mark Riley, Aerospace Engineer, Engine
Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
email: mark.riley@faa.gov; phone: 781—
238-7758; fax: 781-238-7199.

SUPPLEMENTARY INFORMATION:

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Emergency Airworthiness Directive
2012—-0039-E, dated March 9, 2012, and
EASA AD 2012-0039R1, dated March
14, 2012 (referred to after this as “the
MCAT”), to correct an unsafe condition
for the specified products. The MCAI
states:

A recent quality investigation by Rolls-
Royce Deutschland has identified that certain
stage 2 high-pressure turbine (HPT) disc
spanner retaining nuts did not receive the
proper heat treatment after application of
silver plating. This condition, if not
corrected, could result in a stage 2 HPT disc
failure, possibly leading to release of high
energy debris, resulting in damage to the
aeroplane and/or injury to occupants.

We are issuing this AD to prevent
failure of the HP turbine stage 2 disc,
uncontained engine failure, and damage
to the airplane.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

RRD has issued Alert Service Bulletin
No. TAY-72—-A1769, dated March 9,
2012. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This AD

This product has been approved by
EASA and is approved for operation in
the United States. Pursuant to our
bilateral agreement with EASA, they
have notified us of the unsafe condition
described in the MCAI and service
information referenced above. We are
issuing this AD because we evaluated
all information provided by EASA and
determined the unsafe condition exists
and is likely to exist or develop on other
products of the same type design. This
AD requires replacement of the HP
turbine spanner retaining nut on certain
serial number engines, within 20 flight
cycles after the effective date of the AD
or within 200 flight cycles since the last
engine shop visit, whichever occurs
first.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this

rule because of the short compliance
time required to remove the unsafe
condition. Therefore, we determined
that notice and opportunity for public
comment before issuing this AD are
impracticable and that good cause exists
for making this amendment effective in
fewer than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include ‘“Docket No. FAA-2012—-0288;
Directorate Identifier 2012-NE-10-AD”
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://www.
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of the Web site, anyone
can find and read the comments in any
of our dockets, including, if provided,
the name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
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products identified in this rulemaking
action.
Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2012-06-17 Rolls-Royce Deutschland Ltd &
Co KG (Formerly Rolls-Royce plc,
Derby, England): Amendment 39-16998;
Docket No. FAA-2012-0288; Directorate
Identifier 2012-NE-10-AD.

(a) Effective Date
This AD becomes effective March 23, 2012.

(b) Affected ADs
None.

(c) Applicability

This AD applies to the following Rolls-
Royce Deutschland Ltd & Co KG (RRD)
turbofan engines:

(1) TAY 611-8 engines, serial numbers
(S/Ns) 16870, 16879, 16880, 16897, 18046,
18051, 18052, 18053, 18058, 18065, 18066,
18169, and 18194.

(2) TAY 611-8C engine S/N 85313.

(d) Reason

This AD was prompted by the discovery
that certain high-pressure (HP) turbine
spanner retaining nuts were improperly heat
treated after application of silver plating. We
are issuing this AD to prevent failure of the
HP turbine stage 2 disc, uncontained engine
failure, and damage to the airplane.

(e) Actions and Compliance

Unless already done, do the following
actions.

(1) Within 20 flight cycles after the
effective date of the AD or within 200 flight
cycles since the last engine shop visit,
whichever occurs first, remove the HP
turbine spanner retaining nut from the
combustion and HP turbine module, and
install a new HP turbine spanner retaining
nut.

(2) Do not reinstall HP turbine spanner
retaining nuts removed as specified in
paragraph (e)(1) of this AD, into any engine.

(f) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
may approve AMOCs for this AD. Use the
procedures found in 14 CFR 39.19 to make
your request.

(g) Related Information

(1) For more information about this AD,
contact Mark Riley, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
email: mark.riley@faa.gov; phone: 781-238—
7758; fax: 781-238-7199.

(2) Refer to MCAI European Aviation
Safety Agency Emergency AD 2012—-0039-E,
dated March 9, 2012; AD 2012—0039R1,
dated March 14, 2012; and RRD Alert Service
Bulletin No. TAY-72-A1769, dated March 9,
2012, for related information.

(3) For service information identified in
this AD, contact Rolls-Royce Deutschland Ltd
& Co KG, Eschenweg 11, Dahlewitz, 15827
Blankenfelde-Mahlow, Germany; phone: 49 0
33-7086—1883; fax: 49 0 33—-7086-3276. You
may review copies of the referenced service
information at the FAA, Engine & Propeller
Directorate, 12 New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA, call
781-238-7125.

Issued in Burlington, Massachusetts, on
March 19, 2012.
Peter A. White,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2012-6995 Filed 3—-22—12; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1090; Directorate
Identifier 2011-NM-138-AD; Amendment
39-16986; AD 2012-06-05]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model DHC-8-400
series airplanes. This AD was prompted
by a report of the inability to open the
airstair door while on the ground,
because the airstair door seal did not
deflate, which prevented the airstair
door from opening. This AD requires
changing the wiring that controls the
pneumatic shut-off valve. We are
issuing this AD to prevent the airstair
door seal from not deflating, which
could result in the airstair door not
opening and could impede evacuation
in the event of an emergency.

DATES: This AD becomes effective April
27,2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 27, 2012.

ADDRESSES: You may examine the AD
docket on the Internet at hitp://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7318; fax (516) 794-5531.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on October 19, 2011 (76 FR
64847). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:
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One case of the inability to open the
airstair door while on ground was reported
in service. The airstair door seal did not
deflate, preventing the airstair door from
opening. It was found that the existing
airstair door pneumatic shut-off valve control
logic prevents the airstair door seal from
deflating due to a single Input/Output
Module failure under certain conditions. The
inability to open the airstair door could
impede evacuation in the event of an
emergency.

This [Canadian] directive mandates the
wiring changes [ModSum 4-126513, Seal
System Shut Off Valve Control Logic Change]
to prevent the above-mentioned failure
conditions.

You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comment received.

Support for the Intent of the NPRM (76
FR 64847, October 19, 2011)

Air Line Pilots Association,
International (ALPA), supports the
intent of the NPRM (76 FR 64847,
October 19, 2011).

Recommendation To Reduce
Compliance Time

ALPA recommends that the
compliance time proposed in the NPRM
(76 FR 64847, October 19, 2011) be
reduced to not exceed 3,000 flight hours
or 12 months, whichever occurs first,
instead of within 6,000 flight hours as
specified in the NPRM.

We disagree with the commenter’s
recommendation to reduce the
compliance time. We have determined
that within 6,000 flight hours represents
an appropriate interval of time in which
the required actions can be performed.
Transport Canada Givil Aviation
(TCCA), in issuing their Canadian
Airworthiness Directive CF—2011-15,
dated June 20, 2011, has assessed the
risk involved with that action, and
through that assessment derived the
compliance time, with which the
manufacturer, Bombardier, Inc., has
concurred. The AD does allow operators
to comply earlier than the 6,000 flight
hours. However, if additional data are
presented that would justify a shorter
compliance time, we might consider
further rulemaking. We have not
changed the AD in this regard.

Explanation of Change Made to This
AD

We have revised the wording of
paragraph (h) of this AD; this change
does not change the intent of that
paragraph.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
with the change described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (76 FR
64847, October 19, 2011) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (76 FR 64847,
October 19, 2011).

Costs of Compliance

We estimate that this AD will affect
about 81 products of U.S. registry. We
also estimate that it will take about 12
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $0 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $82,620, or
$1,020 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,

or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (76 FR 64847,
October 19, 2011), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2012-06-05 Bombardier, Inc.: Amendment
39-16986. Docket No. FAA—2011-1090;
Directorate Identifier 2011-NM-138-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective April 27, 2012.

(b) Affected ADs
None.
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(c) Applicability

This AD applies to Bombardier, Inc. Model
DHC-8-400, —401, and —402 airplanes,
certificated in any category, serial numbers
4001 through 4361 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 52: Doors.

(e) Reason

This AD was prompted by a report of the
inability to open the airstair door while on
the ground, because the airstair door seal did
not deflate, which prevented the airstair door
from opening. We are issuing this AD to
prevent the airstair door seal from not
deflating, which could result in the airstair
door not opening and could impede
evacuation in the event of an emergency.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Actions

Within 6,000 flight hours after the effective
date of this AD: Incorporate ModSum 4—
126513, Seal System Shut Off Valve Control
Logic Change, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 84-52-69, Revision C, dated
June 28, 2011.

(h) Credit for Previous Actions

This paragraph provides credit for the
actions required by paragraph (g) of this AD,
if the actions were performed before the
effective date of this AD using Bombardier
Service Bulletin 84-52—69, dated January 28,
2011; Revision A, dated April 26, 2011; or
Revision B, dated May 9, 2011.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to Attn: Program
Manager, Continuing Operational Safety,
FAA, New York ACO, 1600 Stewart Avenue,
Suite 410, Westbury, New York 11590;
telephone 516-228-7300; fax 516—794-5531.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required

to assure the product is airworthy before it
is returned to service.

(j) Related Information

Refer to MCAI Canadian Airworthiness
Directive CF—2011-15, dated June 20, 2011;
and Bombardier Service Bulletin 84—52—-69,
Revision C, dated June 28, 2011; for related
information.

(k) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) of the
following service information under 5 U.S.C.
552(a) and 1 CFR part 51:

(i) Bombardier Service Bulletin 84-52—69,
Revision C, dated June 28, 2011.

(2) For service information identified in
this AD, contact Bombardier, Inc., Q-Series
Technical Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone 416-375-4000; fax 416—375-4539;
email thd.qseries@aero.bombardier.com;
Internet http://www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal _register/code_of federal_regulations/
ibr locations.html.

Issued in Renton, Washington, on March 9,
2012.
Ali Bahrami

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012—-6530 Filed 3-22-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1194; Directorate
Identifier 2011-NE-36—AD; Amendment 39—
16999; AD 2012-06-18]

RIN 2120-AA64
Airworthiness Directives; Pratt &
Whitney Division Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all Pratt
& Whitney PW4050, PW4052, PW4056,
PW4060, PW4060A, PW4060C,
PW4062, PW4062A, PW4152, PW4156,

PW4156A, PW4158, PW4160, PW4460,
PW4462, and PW4650 turbofan engines,
including models with any dash number
suffix. This AD was prompted by
reports of five engine in-flight
shutdowns and seven unplanned engine
removals. This AD requires inspections,
cleaning, and engine modifications to
address coking in the No. 4 bearing
compartment and in the oil pressure
and scavenge tubes. We are issuing this
AD to prevent an engine fire, a fractured
fan drive shaft, and damage to the
airplane.

DATES: This AD is effective April 27,
2012.

ADDRESSES: For service information
identified in this AD, contact Pratt &
Whitney, 400 Main St., East Hartford,
CT 06108; phone: 860-565—-8770; fax:
860-565—4503. You may review copies
of the referenced service information at
the FAA, Engine & Propeller Directorate,
12 New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA,
call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
James Gray, Aerospace Engineer, Engine
& Propeller Directorate, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: 781-238-7742; fax: 781—
238-7199; email: james.e.gray@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM published in the Federal
Register on November 23, 2011 (76 FR
72353). That NPRM proposed to require
inspections, cleaning, and engine
modifications to address coking in the
No. 4 bearing compartment and oil
pressure and scavenge tubes.
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Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal and the FAA’s
response to each comment.

Request To Not Call Out Specific
Instructions

Delta Airlines requested that we do
not call out specific instructions to
inspect, clean, and install the
modifications, because operators have
developed their own maintenance
practices that are adequate, but may not
align 100% with the Service Bulletin
(SB) instructions.

We agree. We changed the AD to not
incorporate by reference the SBs, and to
list them only as related information,
without calling out any specific revision
numbers of them.

Request To Recognize Compliance by
Accomplishing SBs Before the Effective
Date of the AD

Federal Express, United Parcel
Service, and United Airlines requested
that we recognize that their compliance
by accomplishing earlier versions of
Pratt & Whitney SB No. PW4ENG 72—
472 and SB No. PW4ENG 79-76 before
the effective date of the AD is
terminating action to the AD. The
commenters stated that many engines
have already had the modifications
accomplished but to earlier versions of
the SBs.

We agree. Because we no longer
incorporate the SBs by reference, if the
requirements of the AD have already
been done either by the current revision
or an earlier revision of SB No.
PW4ENG 72-472, SB No. PW4ENG 79—
76, and Alert SB No. A72-436, or other
methods, techniques, or practices
acceptable to the Administrator, then no
further action is required. We have also
changed the applicability to limit the
AD to only those engines that have not
already made the modifications.

Update to the List of Affected Engine
Models

Since we issued the NPRM (76 FR
72353, November 23, 2011), we
determined that we need to update the
list of affected engine models, to reflect
the models listed in the title block of the
type certificate data sheet. Engine
models PW4060C, PW4062, PW4062A,
PW4650, and PW4160 have been added
in this AD. The affected engine models
in operation, as listed in the NPRM,
have not changed in this AD.

Conclusion

We reviewed the relevant data,
considered the comments received, and

determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We also determined that these changes
will not increase the economic burden
on any operator or increase the scope of
the AD.

Costs of Compliance

We estimate that this AD will affect
44 turbofan engines installed on
airplanes of U.S. registry. We estimate
that it will take 8 work-hours per engine
to perform an inspection and cleaning of
the No. 4 bearing compartment; 7 work-
hours per engine to perform the
modification to stop buildup of coking
in the No. 4 bearing compartment; and
33.7 work-hours per engine to perform
the rerouting of the No. 4 bearing
pressure and scavenge tubes. The
average labor rate is $85 per work-hour.
Required parts will cost about $69,322
per engine. Based on these figures, we
estimate the total cost of the AD to U.S.
operators to be $3,232,306.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2012-06-18 Pratt & Whitney Division:
Amendment 39-16999; Docket No.
FAA-2011-1194; Directorate Identifier
2011-NE-36—-AD.

(a) Effective Date
This AD is effective April 27, 2012.

(b) Affected ADs
None.

(c) Applicability

This AD applies to all Pratt & Whitney
PW4050, PW4052, PW4056, PW4060,
PW4060A, PW4060C, PW4062, PW4062A,
PW4152, PW4156, PW4156A, PW4158,
PW4160, PW4460, PW4462, and PW4650
turbofan engines, including models with any
dash number suffix, that have not
incorporated Pratt & Whitney Alert Service
Bulletin (ASB) No. PW4ENG-A72-436;
Service Bulletin (SB) No. PW4ENG-79-76;
and SB No. PW4ENG-72-472.

(d) Unsafe Condition

This AD was prompted by reports of five
engine in-flight shutdowns and seven
unplanned engine removals due to clogging
of No. 4 bearing compartment oil pressure
and scavenge tubes. We are issuing this AD
to prevent an engine fire, a fractured fan
drive shaft, and damage to the airplane.

(e) Compliance

(1) If you have incorporated Pratt &
Whitney ASB No. PW4ENG-A72-436; SB
No. PW4ENG-79-76; and SB No. PW4ENG-
72—-472, then no further action is required.

(2) Comply with this AD within the
compliance times specified, unless already
done.
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(f) Inspection and Cleaning of No. 4 Bearing
Compartment for Coking

(1) Within 1,000 cycles-in-service (CIS)
after the effective date of this AD, inspect and
clean the No. 4 bearing compartment.

(2) Thereafter, within every additional
1,000 CIS, re-inspect and clean the No. 4
bearing compartment.

(g) Modification To Stop Buildup of Coking
in the No. 4 Bearing Compartment, and
Rerouting of the No. 4 Bearing Pressure and
Scavenge Tubes

At the next engine shop visit, but not to
exceed 5 years after the effective date of this
AD, do the following:

(1) Replace the No. 4 bearing packing
transfer tube assembly;

(2) Replace the No. 4 bearing internal
scavenge tube assembly;

(3) Remove the No. 4 bearing shield, and
the No. 4 bearing shield option; and

(4) Install the new No. 4 bearing shield
options.

(5) Modify the turbine exhaust case to
relocate the No. 4 bearing pressure and
scavenge tube ports to below the engine
centerline;

(6) Replace the internal No. 4 bearing
pressure and scavenge tubes;

(7) Modify or replace the turbine case
cooling brackets to support the new No. 4
bearing pressure and scavenge tubes;

(8) Replace the turbine case manifolds as
necessary; and

(9) Install the new brackets and clamps to
support the new routing configuration.

(h) Terminating Action to the Repetitive
Inspections and Cleaning

Performing the modifications specified in
paragraphs (g)(1) through (g)(9) of this AD is
terminating action for the repetitive
inspections and cleanings specified in
paragraph (f)(2) of this AD.

(i) Definition of Shop Visit

For the purpose of this AD, a shop visit is
when the engine is inducted into the shop for
any maintenance involving the separation of
pairs of major mating engine flanges (lettered
flanges). However, the separation of engine
flanges solely for the purposes of transporting
the engine without subsequent engine
maintenance is not an engine shop visit.

(j) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
may approve AMOCs for this AD. Use the
procedures found in 14 CFR 39.19 to make
your request.

(k) Related Information

(1) For more information about this AD,
contact James Gray, Aerospace Engineer,
Engine & Propeller Directorate, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: 781-238-7742; fax: 781-238-
7199; email: james.e.gray@faa.gov.

(2) Pratt & Whitney ASB No. PW4ENG—
A72-436; SB No. PW4ENG-79-76; and SB
No. PW4ENG-72-472, pertain to the subject
of this AD.

(3) For service information identified in
this AD, contact Pratt & Whitney, 400 Main

St., East Hartford, CT 06108; phone: 860—
565—8770; fax: 860—-565—4503. For
information on the availability of this
material at the FAA, call 781-238-7125.
(1) Material Incorporated by Reference
None.
Issued in Burlington. Massachusetts, on
March 19, 2012.
Peter A. White,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2012-6996 Filed 3—22-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 20
[Docket No. FDA-2012—-N-0205]

Agreements and Memoranda of
Understanding Between the Food and
Drug Administration and Other
Departments, Agencies, and
Organizations

AGENCY: Food and Drug Administration,
HHS.

ACTION: Direct final rule.

SUMMARY: This direct final rule makes
technical changes that will update a
requirement that many of our written
agreements and memoranda of
understanding (MOUs) with other
departments, Agencies, and
organizations be published in the
Federal Register. Because we already
post and will continue to post our
ongoing agreements and MOUs with
other departments, Agencies, and
organizations on our Web site upon
their completion, this requirement is no
longer necessary. This direct final rule,
accordingly, eliminates it. We are
making these technical changes to
conserve Agency time and resources,
reduce government paperwork, and
eliminate unnecessary Federal Register
printing costs while continuing to afford
public access to these documents. We
are proceeding in accordance with our
direct final rule procedures.

We are publishing a companion
proposed rule under our usual
procedure for notice-and-comment
rulemaking to provide a procedural
framework to finalize the rule in the
event we receive any significant adverse
comments and withdraw this direct
final rule. The companion proposed rule
and this direct final rule are
substantively identical.

DATES: This rule is effective August 6,
2012. Submit either electronic or

written comments on or before June 6,
2012. If we receive no significant
adverse comments within the specified
comment period, we will publish a
document confirming the effective date
of the final rule in the Federal Register
within 30 days after the comment
period on this direct final rule ends. If
timely significant adverse comments are
received, the Agency will publish a
document in the Federal Register
withdrawing this direct final rule before
its effective date.

ADDRESSES: You may submit comments,
identified by Docket No. FDA—-2012-N—
0205, by any of the following methods:

Electronic Submissions

Submit electronic comments in the
following ways:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following ways:

e Fax:301-827-6870.

e Mail/Hand delivery/Courier (for
paper or CD-ROM submissions):
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the Agency name and
Docket No. FDA-2012-N-0205 for this
rulemaking. All comments received may
be posted without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
comments, see the “Comments”” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Daniel W. Sigelman, Office of the
Commissioner, Food and Drug
Administration, 10903 New Hampshire
Ave., Silver Spring, MD 20993—-0002,
301-796-4706, FAX: 301-847-8616,
email: daniel.sigelman@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:
I. Background

In the Federal Register of October 3,
1974 (39 FR 35697), we announced that
copies of all our MOUs transacted with
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government Agencies and
nongovernment organizations were
available for public review at our offices
during working hours and would be
published in the Federal Register. We
subsequently codified this policy in the
Federal Register of December 24, 1974
(39 FR 44602 at 44651) and recodified
it where it currently appears at § 20.108
(21 CFR 20.108) in the Federal Register
of March 22, 1977 (42 FR 15616 at
15625).

Consumers, industry, professional
groups, associations, educators, and
other government Agencies had
manifested widespread interest in the
texts of these MOUs. The intent of
§20.108 was to promote transparency
by providing access to these
stakeholders.

This direct final rule will eliminate
the requirement in current § 20.108(c)
that our agreements and MOUs with
other departments, Agencies, and
organizations be published in the
Federal Register on an individual basis
and instead will require that they be
posted on our Web site as completed.
We increasingly rely on Internet-based
communications to ensure and promote
transparency in our operations and
activities. So it is with this direct final
rule, which merely recognizes and
codifies our already established practice
of making our ongoing agreements and
MOUs with other departments,
Agencies, and organizations publicly
available on our Web site. At the time
of this writing, each such publicly
disclosable agreement and MOU can be
accessed at one of the following three
Food and Drug Administration (FDA)
Web site locations: http://www.fda.gov/
AboutFDA/PartnershipsCollaborations/
MemorandaofUnderstandingMOUs/
DomesticMOUs/default.htm; http://
www.fda.gov/AboutFDA/
PartnershipsCollaborations/
MemorandaofUnderstandingMOUs/
AcademiaMOUs/default.htm; or http://
www.fda.gov/AboutFDA/
PartnershipsCollaborations/
MemorandaofUnderstandingMOUs/
OtherMOUs/default.htm.

Because all publicly disclosable
agreements and MOUs are posted on our
Web site, it is no longer necessary to
require, as does current § 20.108(b), that
a permanent file of them be available for
public review during working hours in
the Agency’s Freedom of Information
Public Room. Accordingly, this rule will
revise current § 20.108(b).

The public’s access to an FDA Web
site that is regularly updated to include
agreements and MOU s as they are
completed has already greatly enhanced
the speed, ease, and convenience with

which stakeholders can obtain and
review these documents.

The rule’s technical changes will
lessen demands on the time of our staff
and reduce the government paperwork
and printing costs associated with
Federal Register publication of newly
completed agreements and MOUs with
other departments, Agencies, and
organizations. At the same time, it will
continue to ensure, consistent with the
underlying intent of § 20.108, the
accessibility of records of widespread
interest to consumers, industry,
professional groups, associations,
educators, and other government
Agencies.

Currently, § 20.108(c) treats our
cooperative work-sharing agreements
with State or local government Agencies
differently from our agreements and
MOUs with other Agencies and
organizations. Because these
cooperative work-sharing agreements
rarely vary significantly from one
another, we decided against publishing
their full texts in the Federal Register
(51 FR 19851, June 3, 1986). Instead,
since 1993, we have merely required
them to be listed at least once every 2
years in the Federal Register (58 FR
48793, September 20, 1993). This direct
final rule will end such disparate
treatment. Revised § 20.108(b) will
apply to all of our written agreements
and MOUs with other departments,
Agencies, and organizations, including
cooperative work-sharing agreements
with State or local government
Agencies, except for signed agreements
and MOUs relating to activities of our
Office of Criminal Investigations, which
are addressed in § 20.108(d), which will
be revised and redesignated as
§20.108(c).

This direct rule does not amend
§20.108(a) (stating that our written
agreements and MOUs are available for
public disclosure).

II. Direct Final Rulemaking

We have determined that the subject
of this rulemaking is suitable and
appropriate for a direct final rule
because it is intended to make
noncontroversial changes to existing
regulations, and we do not anticipate
receiving any significant adverse
comments. In the Federal Register of
November 21, 1997 (62 FR 62466), we
announced the availability of the
guidance document entitled “Guidance
for FDA and Industry: Direct Final Rule
Procedures.” This guidance document
may be accessed at http://www.fda.gov/
Regulatorylnformation/Guidances/
ucm125166.htm.

Consistent with our procedures on
direct final rulemaking, we are

publishing elsewhere in this issue of the
Federal Register a companion proposed
rule. The companion proposed rule
provides the procedural framework
within which the rule may be finalized
in the event the direct final rule is
withdrawn because of any significant
adverse comment. The comment period
for this direct final rule runs
concurrently with the comment period
of the companion proposed rule. Any
comments received in response to the
companion proposed rule will also be
considered as comments regarding this
direct final rule.

We are providing a comment period
on the direct final rule of 75 days after
the date of publication in the Federal
Register. If we receive any significant
adverse comment, we intend to
withdraw this direct final rule before its
effective date by publication of a notice
in the Federal Register within 30 days
after the comment period ends. A
significant adverse comment is defined
as a comment that explains why the rule
would be inappropriate, including
challenges to the rule’s underlying
premise or approach, or would be
ineffective or unacceptable without
change. In determining whether an
adverse comment is significant and
warrants withdrawing a direct final rule,
we will consider whether the comment
raises an issue serious enough to
warrant a substantive response in a
notice-and-comment process in
accordance with section 553 of the
Administrative Procedure Act (APA) (5
U.S.C. 553). Comments that are
frivolous, insubstantial, or outside the
scope of the rule will not be considered
significant or adverse under this
procedure. A comment recommending
an additional change to the rule will not
be considered a significant adverse
comment, unless the comment states
why the rule would be ineffective
without the additional change. In
addition, if a significant adverse
comment applies to part of a rule and
that part can be severed from the
remainder of the rule, we may adopt as
final those parts of the rule that are not
the subject of a significant adverse
comment.

If any significant adverse comments
are received during the comment
period, we will publish, before the
effective date of the direct final rule, a
document withdrawing the direct final
rule. If we withdraw the direct final
rule, all comments received will be
considered under the companion
proposed rule in developing a final rule
using the usual notice-and-comment
procedures under the APA (5 U.S.C. 552
et seq.). If we receive no significant
adverse comment during the specified
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comment period, we intend to publish
a document in the Federal Register
confirming the effective date within 30
days after the comment period ends.

III. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866,
Executive Order 13563, the Regulatory
Flexibility Act (5 U.S.C. 601-612), and
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—4). Executive Orders
12866 and 13563 direct Agencies to
assess all costs and benefits of available
regulatory alternatives and, when
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Agency believes that this final rule is
not a significant regulatory action under
Executive Order 12866.

The Regulatory Flexibility Act
requires Agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because this rule does not
impose any significant costs, we certify
that it will not have a significant
economic impact on a substantial
number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that Agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $136
million, using the most current (2010)
Implicit Price Deflator for the Gross
Domestic Product. We do not expect
this rule to result in any 1-year
expenditure that would meet or exceed
this amount.

IV. Paperwork Reduction Act of 1995

We have concluded that this direct
final rule contains no collection of
information. Therefore, clearance by the
Office of Management and Budget under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520) is not required.

V. Environmental Impact

We have determined under 21 CFR
25.33 that this direct final rule is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment

nor an environmental impact statement
is required.

VI. Federalism

We have analyzed this direct final
rule in accordance with the principles
set forth in Executive Order 13132. We
have determined that this direct final
rule does not contain policies that have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Accordingly, we
have concluded this direct final rule
does not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

VII. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) either electronic or written
comments regarding this document. It is
only necessary to send one set of
comments. Identify comments with the
docket number found in brackets in the
heading of this document, and they may
be accompanied by a supporting
memorandum or brief. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 20

Confidential business information,
Courts, Freedom of information,
Government employees.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 20 is
amended as follows:

PART 20—PUBLIC INFORMATION

m 1. The authority citation for 21 CFR
part 20 continues to read as follows:

Authority: 5 U.S.C. 552; 18 U.S.C. 1905; 19
U.S.C. 2531-2582; 21 U.S.C. 321-393, 1401—
1403; 42 U.S.C. 241, 242, 242a, 2421, 242n,
243, 262, 263, 263b—263n, 264, 265, 300u—
300u—>5, 300aa—1.

m 2. Amend § 20.108 as follows:
m a. Revise paragraph (b);
m b. Remove paragraph (c);
m c. Redesignate paragraph (d) as
paragraph (c);
m d. Revise newly redesignated
paragraph (c).

The revisions and redesignations read
as follows:

§20.108 Agreements between the Food
and Drug Administration and other
departments, agencies, and organizations.
* * * * *

(b) All written agreements and
memoranda of understanding between
FDA and any entity, including, but not
limited to other departments, Agencies,
and organizations will be made
available through the Food and Drug
Administration Web site at http://
www.fda.gov once finalized.

(c) Agreements and understandings
signed by officials of FDA with respect
to activities of the Office of Criminal
Investigations are exempt from the
requirements set forth in paragraph (b)
of this section. Although such
agreements and understandings will not
be made available through the FDA Web
site, these agreements will be available
for disclosure in response to a request
from the public after deletion of
information that would disclose
confidential investigative techniques or
procedures, or information that would
disclose guidelines for law enforcement
investigations if such disclosure could
reasonably be expected to risk
circumvention of the law.

Dated: March 16, 2012.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2012-6967 Filed 3—22—12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 882

[Docket No. FDA-2012-M-0206]

Medical Devices; Neurological
Devices; Classification of the Near
Infrared Brain Hematoma Detector

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is classifying the
Near Infrared (NIR) Brain Hematoma
Detector into class II (special controls).
The Agency is classifying the device
into class II (special controls) in order
to provide a reasonable assurance of
safety and effectiveness of the device.
DATES: This rule is effective April 23,
2012. The classification is applicable
beginning December 13, 2011.

FOR FURTHER INFORMATION CONTACT:
Daryl Kaufman, Center for Devices and
Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. 2426, Silver Spring,
MD 20993-0002, 301-796—-6467.

SUPPLEMENTARY INFORMATION:
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I. Background

In accordance with section 513(f)(1) of
the Federal Food, Drug, and Cosmetic
Act (FD&C Act) (21 U.S.C. 360c(f)(1)),
devices that were not in commercial
distribution before May 28, 1976 (the
date of enactment of the Medical Device
Amendments of 1976), generally
referred to as postamendments devices,
are classified automatically by statute
into class III without any FDA
rulemaking process. These devices
remain in class III and require
premarket approval, unless and until
the device is classified or reclassified
into class I or II, or FDA issues an order
finding the device to be substantially
equivalent, in accordance with section
513(i) of the FD&C Act (21
U.S.C.360c(i)), to a predicate device that
does not require premarket approval.
The Agency determines whether new
devices are substantially equivalent to
predicate devices by means of
premarket notification procedures in
section 510(k) of the FD&C Act (21
U.S.C. 360(k)) and part 807 of the
regulations (21 CFR part 807).

Section 513(f)(2) of the FD&C Act
provides that any person who submits a
premarket notification under section
510(k) of the FD&C Act for a device that

has not previously been classified may,
within 30 days after receiving an order
classifying the device into class III
under section 513(f)(1) of the FD&C Act,
request FDA to classify the device under
the criteria set forth in section 513(a)(1)
of the FD&C Act. FDA will, within 60
days of receiving this request, classify
the device by written order. This
classification will be the initial
classification of the device. Within 30
days after the issuance of an order
classifying the device, FDA must
publish a notice in the Federal Register
announcing this classification.

In accordance with section 513(f)(1) of
the FD&C Act, FDA issued an order on
March 16, 2010, classifying the
Infrascanner into class III, because it
was not substantially equivalent to a
device that was introduced or delivered
for introduction into interstate
commerce for commercial distribution
before May 28, 1976, or a device which
was subsequently reclassified into class
I or class II. On April 8, 2010, InfraScan,
Inc. submitted a petition requesting
classification of the Infrascanner Model
1000 under section 513(f)(2) of the
FD&C Act. The manufacturer
recommended that the device be
classified into class II (Ref. 1).

In accordance with section 513(f)(2) of
the FD&C Act, FDA reviewed the
petition in order to classify the device
under the criteria for classification set
forth in section 513(a)(1) of the FD&C
Act. FDA classifies devices into class II
if general controls by themselves are
insufficient to provide reasonable
assurance of safety and effectiveness,
but there is sufficient information to
establish special controls to provide
reasonable assurance of the safety and
effectiveness of the device for its
intended use. After review of the
information submitted in the petition,
FDA determined that the device can be
classified into class II with the
establishment of special controls. FDA
believes these special controls will
provide reasonable assurance of the
safety and effectiveness of the device.

The device is assigned the generic
name Near Infrared (NIR) Brain
Hematoma Detector, and it is identified
as a noninvasive device that employs
near-infrared spectroscopy that is
intended to be used to evaluate
suspected brain hematomas.

FDA has identified the following risks
to health associated with this type of
device and the measures required to
mitigate these risks:

Identified risk

Mitigation measures

EXcessive 1aser POWEr ........ccccccvverieenieeneenineenns

Interference with other devices
Unit (hardware) malfunction

Software malfunction
Operator errors

Incorrect result (false positive and negative)
Adverse tissue reaction
Battery failure (failure of device to operate)

Labeling.

Labeling.
Training.
Labeling.
Biocompatibility.
Labeling.

Electrical safety and electromagnetic compatibility (EMC).
Electrical safety and EMC.

Performance testing (nonclinical and clinical).
Software verification, validation, and hazard analysis.
Software verification, validation, and hazard analysis.

FDA believes that the following
special controls address these risks to
health and provide reasonable assurance
of safety and effectiveness: (1) The sale,
distribution, and use of this device are
restricted to prescription use in
accordance with 21 CFR 801.109; (2)
The labeling must include specific
instructions and the clinical training
needed for the safe use of this device;
(3) Appropriate analysis/testing should
validate EMG, electrical safety, and
battery characteristics; (4) Performance
data should validate accuracy and
precision and safety features; (5) Any
elements of the device that may contact
the patient should be demonstrated to
be biocompatible; and (6) Appropriate
software verification, validation, and
hazard analysis should be performed.
Therefore, on December 13, 2011, FDA

issued an order to the petitioner
classifying the device into class II. FDA
is codifying the classification of the
device by adding § 882.1935.

Following the effective date of this
final classification rule, any firm
submitting a 510(k) premarket
notification for an NIR Brain Hematoma
Detector will need to comply with the
special controls named in the
regulation.

Section 510(m) of the FD&C Act
provides that FDA may exempt a class
IT device from the premarket notification
requirements under section 510(k) of the
FD&C Act, if FDA determines that
premarket notification is not necessary
to provide reasonable assurance of the
safety and effectiveness of the device.
For this type of device, FDA has
determined that premarket notification

is necessary to provide reasonable
assurance of the safety and effectiveness
of the device. Therefore, this device
type is not exempt from premarket
notification requirements. Persons who
intend to market this type of device
must submit to FDA a premarket
notification, prior to marketing the
device, which contains information
about the NIR Brain Hematoma Detector
they intend to market.

II. Environmental Impact

The Agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.
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III. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866,
Executive Order 13563, the Regulatory
Flexibility Act (5 U.S.C. 601-612), and
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—4). Executive Orders
12866 and 13563 direct Agencies to
assess all costs and benefits of available
regulatory alternatives and, when
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Agency believes that this final rule is
not a significant regulatory action under
Executive Order 12866.

The Regulatory Flexibility Act
requires Agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because reclassification of this
device from class III to class II will
relieve manufacturers of the device of
the cost of complying with the
premarket approval requirements of
section 515 of the FD&C Act (21 U.S.C.
360e), and may permit small potential
competitors to enter the marketplace by
lowering their costs, the Agency
certifies that the final rule will not have
a significant economic impact on a
substantial number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that Agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $136
million, using the most current (2010)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this final rule to result in any 1-year
expenditure that would meet or exceed
this amount.

IV. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. Section 4(a)
of the Executive order requires Agencies
to “construe * * * a Federal statute to
preempt State law only where the
statute contains an express preemption
provision or there is some other clear
evidence that the Congress intended
preemption of State law, or where the
exercise of State authority conflicts with
the exercise of Federal authority under

the Federal statute.” Federal law
includes an express preemption
provision that preempts certain State
requirements ‘“different from or in
addition to”’ certain Federal
requirements applicable to devices. 21
U.S.C. 360k; see Medtronic, Inc., v.
Lohr, 518 U.S. 470 (1996), and Riegel v.
Medtronic, Inc., 552 U.S. 312 (2008).
The special controls established by this
final rule create ‘‘requirements” under
21 U.S.C. 360(k).

V. Paperwork Reduction Act of 1995

This final rule establishes special
controls that refer to currently approved
collections of information found in
other FDA regulations. These
collections of information are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). The collections of information in
21 CFR part 807, subpart E regarding
premarket notification submissions have
been approved under OMB control
number 0910-0120, and the collections
of information in 21 CFR part 801
regarding labeling have been approved
under OMB control number 0910-0485.

VI. Reference

The following reference has been
placed on display in the Division of
Dockets Management (HFA-305), Food
and Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852,
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Petition from InfraScan, Inc., April 8, 2010.
List of Subjects in 21 CFR Part 882

Medical devices, Neurological
devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 882 is
amended as follows:

PART 882—NEUROLOGICAL DEVICES

m 1. The authority citation for 21 CFR
part 882 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360,
360j, 371.

m 2. Section 882.1935 is added to
subpart B to read as follows:

§882.1935 Near Infrared (NIR) Brain
Hematoma Detector.

(a) Identification. A Near Infrared
(NIR) Brain Hematoma Detector is a
noninvasive device that employs near-
infrared spectroscopy that is intended to
be used to evaluate suspected brain
hematomas.

(b) Classification. Class II (special
controls). The special controls for this
device are:

(1) The sale, distribution, and use of
this device are restricted to prescription
use in accordance with §801.109 of this
chapter;

(2) The labeling must include specific
instructions and the clinical training
needed for the safe use of this device;

(3) Appropriate analysis/testing
should validate electromagnetic
compatibility (EMC), electrical safety,
and battery characteristics;

(4) Performance data should validate
accuracy and precision and safety
features;

(5) Any elements of the device that
may contact the patient should be
demonstrated to be biocompatible; and,

(6) Appropriate software verification,
validation, and hazard analysis should
be performed.

Dated: March 16, 2012.

Leslie Kux,

Acting Assistant Commissioner for Policy.
[FR Doc. 2012-6975 Filed 3—22—12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2012-0132]

Drawbridge Operation Regulation;
Willamette River, Portland, OR

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Thirteenth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the
Broadway Bridge across the Willamette
River, mile 11.7, at Portland, OR. This
deviation is necessary to accommodate
the Race for the Roses event scheduled
for April 1, 2012. This deviation allows
the bridge to remain in the closed
position to allow safe movement of
event participants.

DATES: This deviation is effective from
6:30 a.m. on April 1, 2012 through

7:30 a.m. April 1, 2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2012—
0132 and are available online by going
to http://www.regulations.gov, inserting
USCG-2012-0132 in the “Keyword”
box and then clicking “Search”. They
are also available for inspection or


http://www.regulations.gov

16928

Federal Register/Vol.

77, No. 57/Friday, March 23, 2012/Rules and Regulations

copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email the Bridge Administrator, Coast
Guard Thirteenth District; telephone
206—220-7282 email
randall.d.overton@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:
Multnomah County has requested that
the Broadway Bascule Bridge remain
closed to vessel traffic to facilitate safe,
uninterrupted roadway passage of
participants of the Race for the Roses
event. The Broadway Bridge crosses the
Willamette River at mile 11.7 and
provides 90 feet of vertical clearance
above Columbia River Datum 0.0 while
in the closed position. Vessels which do
not require a bridge opening may
continue to transit beneath the bridge
during this closure period. Under
normal conditions this bridge operates
in accordance with 33 CFR 117.897(c)
which allows for the bridge to remain
closed between 7 a.m. and 9 a.m. and

4 p.m. and 6 p.m. Monday through
Friday and also requires advance
notification when a bridge opening is
needed. This deviation period is from
6:30 a.m. on April 1, 2012 through

7:30 a.m. April 1, 2012. The deviation
allows the bascule span of the Broadway
Bridge across the Willamette River, mile
11.7, to remain in the closed position
and need not open for maritime traffic
for one hour from 6:30 a.m. through 7:30
a.m. on April 1, 2012. The bridge shall
operate in accordance to 33 CFR
117.897 at all other times. Waterway
usage on this stretch of the Willamette
River includes vessels ranging from
commercial tug and barge to small
pleasure craft. Mariners will be notified
and kept informed of the bridge’s
operational status via the Coast Guard
Notice to Mariners publication and
Broadcast Notice to Mariners as
appropriate. The draw span will be
required to open, if needed, for vessels
engaged in emergency response
operations during this closure period.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: February 22, 2012.
Randall D. Overton,
Bridge Administrator.
[FR Doc. 2012—-6984 Filed 3-22-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2012-0078]
Drawbridge Operation Regulation;
Miami River, Miami, FL

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulation; request for comments.

SUMMARY: The Commander, Seventh
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the N.W.
12th Avenue Bridge across the Miami
River, mile 2.1, in Miami, Florida. This
deviation will test a change to the
drawbridge operation schedule to
determine whether a permanent change
to the schedule is needed. The test
deviation is necessary to determine
whether possible vehicle traffic
congestion during Miami Marlins home
baseball games poses a safety concern.
This 90 day test deviation will allow the
N.W. 12th Avenue Bridge to remain
closed to navigation for a short period
prior to the start of Miami Marlins home
baseball games. Tugs and tugs with
tows, public vessels of the United
States, and vessels in distress shall be
passed at any time.

DATES: This deviation is effective from
6:46 p.m. on April 4, 2012 through
7:30 p.m. on July 3, 2012.

Comments and related material must
be received by the Coast Guard on or
before August 1, 2012. Requests for
public meetings must be received by the
Coast Guard on or before May 15, 2012.

ADDRESSES: You may submit comments
identified by docket number USCG—
2012-0078 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: (202) 493—2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except

Federal holidays. The telephone number
is (202) 366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Michael Lieberum, Seventh
District Bridge Branch, Coast Guard;
telephone (305) 415—6744, email
Michael .B.Lieberum@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2012—-0078),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (http://
www.regulations.gov), or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a phone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Keyword” box insert “USCG-2012—
0078,” click “Search,” and then click on
the balloon shape in the “Actions”
column. If you submit your comments
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by mail or hand delivery, submit them
in an unbound format, no larger than
8- by 11 inches, suitable for copying
and electronic filing. If you submit them
by mail and would like to know that
they reached the Facility, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
the rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2012—
0078” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why one would be beneficial. If
we determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Basis and Purpose

The legal basis for test deviations to
drawbridge operating schedules is the
Coast Guard’s authority to regulate
drawbridge operations: 33 U.S.C. 499;
33 CFR 1.05-1; Department of
Homeland Security Delegation No.
0170.1.

The purpose of the test deviation is to
determine whether the current
drawbridge operation schedule meets
the needs of navigation and land traffic.

Discussion

The Miami Marlins Organization has
requested bridge opening limitations to
the N.W. 12th Avenue Bridge over the
Miami River mile 2.1, in Miami, Florida,
in order to determine whether traffic
congestion during Miami Marlins home
baseball games poses a safety concern
and whether a brief closure will mitigate
such congestion. This 90 day test
deviation will allow this bridge to
remain closed to navigation from 6:46
p-m. until 7:30 p.m., Monday through
Friday, during Miami Marlins home
baseball games on April 4, 13, 17, 18,
19, 27, 30; May 11, 14, 15, 21, 22, 23,
24, 25, 28, 29, 30; June 5, 6, 7, 8, 11, 12,
13, 22, 25, 26, 27, and 29.

The N.W. 12th Avenue Bridge
provides a vertical clearance of 22 feet
above mean high water in the closed
position, and a horizontal clearance of
150 feet. The normal operating schedule
for the bridge is set forth in 33 CFR
117.305(b), which states that the draws
of the S.W. First Street Bridge, mile 0.9,
up to and including the N.W. 27th
Avenue Bridge, mile 3.7 at Miami, shall
open on signal; except that, from
7:35 a.m. to 8:59 a.m. and 4:45 p.m. to
5:59 p.m., Monday through Friday,
except Federal holidays, the draws need
not open for the passage of vessels.

This 90 day test deviation will be in
effect from 6:46 p.m. on April 4, 2012
through 7:30 p.m. on July 3, 2012. Tugs
and tugs with tows, public vessels of the
United States, and vessels in distress
shall be passed at any time.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
test deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: February 29, 2012.
B.L. Dragon,

Bridge Program Director, Seventh Coast
Guard District.

[FR Doc. 2012—6982 Filed 3—-22-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2011-0118]
RIN 1625-AA00

Safety Zones; Fireworks Displays
within the Fifth Coast Guard District

AGENCY: Coast Guard, DHS.

ACTION: Final rule.

SUMMARY: The Coast Guard is revising
the list of permanent safety zones
established for fireworks displays at
various locations within the geographic
boundary of the Fifth Coast Guard
District. This action is necessary to
protect life and property of the maritime
public from hazards posed by fireworks
displays. Entry into or movement within
these zones during the enforcement
periods is prohibited without approval
of the appropriate Captain of the Port.
DATES: This rule is effective April 23,
2012.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2011-0118 and
available online by going to http://
www.regulations.gov, inserting USCG—
2011-0118 in the “Keyword” box, and
then clicking ““Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Dennis Sens, Fifth Coast Guard
District, Prevention Division; telephone
757-398-6204, email
Dennis.M.Sens@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On October 26, 2011, we published a
notice of proposed rulemaking (NPRM)
entitled “Safety Zones; Fireworks
Displays within the Fifth Coast Guard
District” in the Federal Register (76 FR
66239). We received no comments on
the proposed rule.

Basis and Purpose

The purpose of this final rule is to
ensure the safety of life on navigable
waters during fireworks events and
provide the marine community the
opportunity to comment on safety zone
locations, size, and length of time the
zones will be active.

Background

In this final rule the Coast Guard
revises the list of permanent safety
zones at 33 CFR 165.506, established for
fireworks displays at various locations
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within the geographic boundary of the
Fifth Coast Guard District. For a
description of the geographical area of
the Fifth District and subordinate Coast
Guard Sectors—Captain of the Port
Zones, please see 33 CFR 3.25.
Currently there are 73 permanent safety
zones that are established for annually
recurring fireworks displays within the
geographic boundaries of the Fifth Coast
Guard District.

The Coast Guard is revising the list of
permanent safety zones at 33 CFR
165.506, established for fireworks
displays, by adding 3 new locations,
deleting 2 previously established
locations and modifying 19 previously
established locations within the
geographic boundary of the Fifth Coast
Guard District. This rule increases the
total number of permanent safety zones
to 74 locations for fireworks displays
within the boundary of the Fifth Coast
Guard District.

This rule adds 3 new safety zone
locations to the permanent safety zones
listed in 33 CFR 165.506. The new
safety zones include locations at: North
Atlantic Ocean, Atlantic City, NJ; Great
Wicomico River, Mila, VA; and
Cockrell’s Creek, Reedville, VA.

The 19 previously established safety
zone locations that are modified by this
rule are: Severn River and Spa Creek,
Annapolis, MD; Baltimore Inner Harbor,
Patapsco River, MD, (2 locations);
Patuxent River, Calvert County, MD;
Chesapeake Bay, Chesapeake Beach,
MD; Potomac River, Charles County,
MD; Potomac River, Charles County,
MD near Mount Vernon; Potomac River,
National Harbor, MD; Miles River, St.
Michaels, MD; Tred Avon River, Oxford,
MD; Upper Potomac River, Alexandria,
VA; Anacostia River, Washington, DC;
Potomac River, Prince William County,
VA; North Atlantic Ocean, Ocean City,
NJ; Chesapeake Bay, Norfolk, VA; North
Atlantic Ocean, Virginia Beach, VA (2
locations); Pamlico River, Washington,
NC; and Motts Channel, Banks Channel,
Wrightsville Beach, NC. Safety zone
modifications include revision to dates
and minor changes to coordinates that
define safety zone boundaries.

The Coast Guard is disestablishing 2
safety zones located at Patuxent River,
Solomons Island, Calvert County, MD,
centered at approximate position
latitude 38°19°03” N, longitude
076°26’07.6” W and Patuxent River,
Solomons Island, MD, centered at
approximate position latitude 38°19'21”
N, longitude 076°27°55” W. All
coordinates for these safety zones
reference Datum NAD 1983.

The Coast Guard typically receives
numerous applications for fireworks
displays in these general areas.

Previously, a temporary safety zone was
established on an emergency basis for
each display. This limited the
opportunity for public comment.
Establishing permanent safety zones
through notice and comment
rulemaking provides the public the
opportunity to comment on the safety
zone locations, size, and length of time
the zones will be enforced.

Each year organizations in the Fifth
Coast Guard District sponsor fireworks
displays in the same general location
and time period. Each event uses a barge
or an on-shore site near the shoreline as
the fireworks launch platform. A safety
zone is used to control vessel movement
within a specified distance surrounding
the launch platforms to ensure the
safety of persons and property. Coast
Guard personnel on scene may allow
boaters within the safety zone if
conditions permit.

The Coast Guard will publish notices
in the Federal Register if an event
sponsor reported a change to the listed
event venue or date. In the case of
inclement weather the event usually
will be conducted on the day following
the date listed in the Table to § 165.506.
Coast Guard Captains of the Port will
give notice of the enforcement of each
safety zone by all appropriate means to
provide the widest dissemination of
notice among the affected segments of
the public. This will include
publication in the Local Notice to
Mariners and Marine Information
Broadcasts. Marine information and
facsimile broadcasts may also be made
for these events, beginning 24 to 48
hours before the event. Fireworks barges
or launch sites on land used in the
locations stated in this rulemaking shall
also display a sign labeled
“FIREWORKS—DANGER—STAY
AWAY” * * * The sign will be affixed
to the port and starboard side of the
barge or mounted on a post 3 feet above
ground level when on land and in close
proximity to the shoreline facing the
water. This sign provides on scene
notice that the safety zone is or will be
enforced on that day. The sign will be
diamond shaped, 4 foot by 4 foot with
a 3-inch orange retro-reflective border.
The word “DANGER” shall be 10-inch
black block letters centered on the sign
with the words “FIREWORKS” and
“STAY AWAY” in 6 inch black block
letters placed above and below the word
“DANGER” respectively on a white
background. There will also be a Coast
Guard patrol vessel on scene 30 minutes
before the display is scheduled to start
until 30 minutes after its completion to
enforce the safety zone.

The enforcement period for these
safety zones is from 5:30 p.m. to 1 a.m.

local time. However, vessels may enter,
remain in, or transit through these safety
zones during this timeframe if
authorized by the Captain of the Port or
designated Coast Guard patrol personnel
on scene, as provided for in 33 CFR
165.23.

Discussion of Comments and Changes

The Coast Guard did not receive
comments in response to the notice of
proposed rulemaking (NPRM) published
in the Federal Register (76 FR 66239).
Accordingly, the Coast Guard is
establishing 74 safety zones on the
specified navigable waters listed within
the Table to § 165.506.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The economic impact of this rule is
not significant because of the short
amount of time that vessels will be
restricted from the zones, and the small
zone sizes positioned in low vessel
traffic areas. Vessels will not be
precluded from getting underway, or
mooring at any piers or marinas
currently located in the vicinity of the
safety zones. Advance notifications will
also be made to the local maritime
community by issuing Local Notice to
Mariners, Marine information and
facsimile broadcasts so mariners can
adjust their plans accordingly.
Notifications to the public for most
events will usually be made by local
newspapers, radio and TV stations.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
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dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities some of which may be small
entities: The owners and operators of
vessels intending to transit or anchor in
the safety zones during the times these
zones are enforced.

These safety zones will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: The enforcement
period will be short in duration and, in
many of the zones, vessels can transit
safely around the safety zones.
Generally, blanket permission to enter,
remain in, or transit through these safety
zones will be given except during the
period that the Coast Guard patrol
vessel is present. Before the
enforcement period, we will issue
maritime advisories widely.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of

compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect

on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g.), of the Instruction. This rule
involves implementation of regulations
at 33 CFR Part 165 that establish safety
zones on navigable waters of the United
States for fireworks events. These safety
zones are enforced for the duration of
fireworks display events. The fireworks
are launched from or immediately
adjacent to navigable waters of the
United States. The category of activities
includes fireworks launched from
barges at or near the shoreline that
generally rely on the use of navigable
waters as a safety buffer.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.
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List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C. 3306,
3703, and Chapter 701; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Revise § 165.506 to read as follows:

§165.506 Safety Zones; Fifth Coast Guard
District Fireworks Displays.

(a) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply. ) .
(2) The following regulations apply to
the fireworks safety zones listed in the
Table to § 165.506. These regulations
will be enforced annually, for the
duration of each fireworks event listed
in the Table to § 165.506. In the case of
inclement weather, the event may be
conducted on the day following the date
listed in the Table to § 165.506. Annual
notice of the exact dates and times of
the enforcement period of the regulation
with respect to each safety zone, the
geographical area, and other details
concerning the nature of the fireworks
event will be published in Local Notices
to Mariners and via Broadcast Notice to
Mariners over VHF—FM marine band
radio.

(3) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on-scene-patrol personnel.
Those personnel are comprised of
commissioned, warrant, and petty
officers of the U.S. Coast Guard. Other
Federal, State and local agencies may
assist these personnel in the
enforcement of the safety zone. Upon
being hailed by a U.S. Coast Guard
vessel by siren, radio, flashing light or
other means, the operator of a vessel
shall proceed as directed.

(b) Notification. (1) Fireworks barges
and launch sites on land that operate
within the regulated areas contained in
the Table to § 165.506 will have a sign
affixed to the port and starboard side of
the barge or mounted on a post 3 feet
above ground level when on land
immediately adjacent to the shoreline
and facing the water labeled
“FIREWORKS—DANGER—STAY
AWAY”. This will provide on scene
notice that the safety zone will be
enforced on that day. This notice will
consist of a diamond shaped sign 4 feet
by 4 feet with a 3-inch orange retro
reflective border. The word “DANGER”
shall be 10 inch black block letters
centered on the sign with the words
“FIREWORKS” and “STAY AWAY” in
6 inch black block letters placed above
and below the word “DANGER”
respectively on a white background.

(2) Coast Guard Captains of the Port
in the Fifth Coast Guard District will
notify the public of the enforcement of
these safety zones by all appropriate
means to effect the widest publicity
among the affected segments of the
public. Publication in the Local Notice
to Mariners, marine information

TABLE TO § 165.506

broadcasts, and facsimile broadcasts
may be made for these events, beginning
24 to 48 hours before the event is
scheduled to begin, to notify the public.

(c) Contact Information. Questions
about safety zones and related events
should be addressed to the local Coast
Guard Captain of the Port for the area
in which the event is occurring. Contact
information is listed below. For a
description of the geographical area of
each Coast Guard Sector—Captain of the
Port zone, please see 33 CFR 3.25.

(1) Coast Guard Sector Delaware
Bay—Captain of the Port Zone,
Philadelphia, Pennsylvania: (215) 271—
4944.

(2) Coast Guard Sector Baltimore—
Captain of the Port Zone, Baltimore,
Maryland: (410) 576—-2525.

(3) Coast Guard Sector Hampton
Roads—Captain of the Port Zone,
Norfolk, Virginia: (757) 483—8567.

(4) Coast Guard Sector North
Carolina—Captain of the Port Zone,
Wilmington, North Carolina: (877) 229-
0770 or (910) 772-2200.

(d) Enforcement Period. The safety
zones in the Table to § 165.506 will be
enforced from 5:30 p.m. to 1 a.m. each
day a barge with a “FIREWORKS—
DANGER—STAY AWAY” sign on the
port and starboard side is on-scene or a
“FIREWORKS—DANGER—STAY
AWAY” sign is posted on land adjacent
to the shoreline, in a location listed in
the Table to § 165.506. Vessels may not
enter, remain in, or transit through the
safety zones during these enforcement
periods unless authorized by the
Captain of the Port or designated Coast
Guard patrol personnel on scene.

[All coordinates listed in the Table to § 165.506 reference Datum NAD 1983]

Number Date Location ‘ Regulated area
(a.) Coast Guard Sector Delaware Bay—COTP Zone

T July 4th ... North Atlantic Ocean, The waters of the North Atlantic Ocean within a 500 yard radius of the fire-
Bethany Beach, DE, works barge in approximate position latitude 38°32'08” N, longitude
Safety Zone. 075°03’15” W, adjacent to shoreline of Bethany Beach, DE.

2 Labor Day ......ccccceevvennne Indian River Bay, DE, All waters of the Indian River Bay within a 360 yard radius of the fireworks
Safety Zone. launch location on the pier in approximate position latitude 38°36’42” N,

longitude 075°08’18” W, about 700 yards east of Pots Net Point, DE.

3 July 4th ... North Atlantic Ocean, Re- | All waters of the Atlantic Ocean within a 360 yard radius of the fireworks
hoboth Beach, DE, barge in approximate position latitude 38°43’01.2” N, longitude 075°04'21”
Safety Zone. W, approximately 400 yards east of Rehoboth Beach, DE.

4 July 4th ... North Atlantic Ocean, Av- | The waters of the North Atlantic Ocean within a 500 yard radius of the fire-
alon, NJ, Safety Zone. works barge in approximate location latitude 39°05’31” N, longitude

074°43’00” W, in the vicinity of the shoreline at Avalon, NJ.
5 e July 4th, September— Barnegat Bay, Barnegat | The waters of Barnegat Bay within a 500 yard radius of the fireworks barge
2nd Saturday. Township, NJ, Safety in approximate position latitude 39°44’50” N, longitude 074°1121” W, ap-

Zone. proximately 500 yards north of Conklin Island, NJ.

6 e July 4th . North Atlantic Ocean, The waters of the North Atlantic Ocean within a 500 yard radius of the fire-
Cape May, NJ, Safety works barge in approximate location latitude 38°55’36” N, longitude
Zone. 074°55'26” W, immediately adjacent to the shoreline at Cape May, NJ.
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Channel) Patapsco
River, MD, Safety Zone.

TABLE TO § 165.506—Continued
[All coordinates listed in the Table to § 165.506 reference Datum NAD 1983]
Number Date Location Regulated area

T o July Brd Delaware Bay, North All waters of the Delaware Bay within a 500 yard radius of the fireworks
Cape May, NJ, Safety barge in approximate position latitude 38°58°00” N, longitude 074°58’30”
Zone. W.

8 i August—3rd Sunday ...... Great Egg Harbor Inlet, All waters within a 500 yard radius of the fireworks barge in approximate lo-
Margate City, NJ, Safe- cation latitude 39°19'33” N, longitude 074°3128” W, on the Intracoastal
ty Zone. Waterway near Margate City, NJ.

9 July 4th, August every Metedeconk River, Brick | The waters of the Metedeconk River within a 300 yard radius of the fire-
Thursday. Sep- Township, NJ, Safety works launch platform in approximate position latitude 40°03'24” N, lon-
tember—1st Thursday. Zone. gitude 074°06’42” W, near the shoreline at Brick Township, NJ.

10 .......... July—1st Friday .............. North Atlantic Ocean, At- | The waters of the North Atlantic Ocean within a 500 yard radius of the fire-

lantic City, NJ, Safety works barge located at latitude 39°20'58” N, longitude 074°25'58” W, near
Zone. the shoreline at Atlantic City, NJ.

11 July 4th, October—1st North Atlantic Ocean, The waters of the North Atlantic Ocean within a 500 yard radius of the fire-

Saturday. Ocean City, NJ, Safety works barge in approximate location latitude 39°16'22” N, longitude
Zone. 074°33'54” W, in the vicinity of the shoreline at Ocean City, NJ.

12 ... May—4th Saturday ......... Barnegat Bay, Ocean All waters of Barnegat Bay within a 500 yard radius of the fireworks barge in
Township, NJ, Safety approximate position latitude 39°47°33” N, longitude 074°10°46” W.

Zone.

13 July 4th ... Little Egg Harbor, Parker | All waters of Little Egg Harbor within a 500 yard radius of the fireworks
Island, NJ, Safety Zone.| barge in approximate position latitude 39°34’18” N, longitude 074°1443”

W, approximately 100 yards north of Parkers Island.

14 ... September—3rd Satur- Delaware River, Chester, | All waters of the Delaware River near Chester, PA just south of the Com-

day. PA, Safety Zone. modore Barry Bridge within a 250 yard radius of the fireworks barge lo-
cated in approximate position latitude 39°49'43.2” N, longitude 075°22'42”
W.

15 September—3rd Satur- Delaware River, All waters of the Delaware River near Essington, PA, west of Little Tinicum

day. Essington, PA, Safety Island within a 250 yard radius of the fireworks barge located in the ap-
Zone. proximate position latitude 39°51’18” N, longitude 075°18’57” W.

16 e July 4th, Columbus Day, | Delaware River, Philadel- | All waters of Delaware River, adjacent to Penns Landing, Philadelphia, PA,
December 31st, Janu- phia, PA, Safety Zone. bounded from shoreline to shoreline, bounded on the south by a line run-
ary 1st. ning east to west from points along the shoreline at latitude 39°56’31.2” N,

longitude 075°0828.1” W; thence to latitude 39°56'29.1” N, longitude
075°07’56.5” W, and bounded on the north by the Benjamin Franklin
Bridge.

(b.) Coast Guard Sector Baltimore—COTP Zone

T s April—1st or 2nd Satur- Washington Channel, All waters of the Upper Potomac River within a 150 yard radius of the fire-
day. Upper Potomac River, works barge in approximate position latitude 38°52°09” N, longitude

Washington, DC, Safe- 077°01’13” W, located within the Washington Channel in Washington Har-
ty Zone. bor, DC.

2 e July 4th, December—1st | Severn River and Spa All waters of the Severn River and Spa Creek within an area bounded by a
and 2nd Saturday, De- Creek, Annapolis, MD, line drawn from latitude 38°5840” N, longitude 076°28’49” W; thence to
cember 31st. Safety Zone. latitude 38°58°26” N, longitude 076°28'28” W; thence to latitude 38°58'45”

N, longitude 076°2807” W; thence to latitude 38°59°01” N, longitude
076°28’37” W, thence to latitude 38°58’57” N, longitude 076°2840” W, lo-
cated near the entrance to Spa Creek in Annapolis, Maryland.

3 e Saturday before Inde- Middle River, Baltimore All waters of the Middle River within a 300 yard radius of the fireworks barge
pendence Day holiday. County, MD, Safety in approximate position latitude 39°17°45” N, longitude 076°23'49” W, ap-

Zone. proximately 300 yards east of Rockaway Beach, near Turkey Point.

4 July 4th, December 31st | Patapsco River (Middle All waters of the Patapsco River, Middle Branch, within an area bound by a
Branch), Baltimore, line drawn from the following points: latitude 39°1522” N, longitude
MD, Safety Zone. 076°36’36” W; thence to latitude 39°15"10” N, longitude 076°36°00” W;

thence to latitude 39°15’40” N, longitude 076°3523” W; thence to latitude
39°15’49” N, longitude 076°35’47” W; thence to the point of origin, located
approximately 600 yards east of Hanover Street (SR—2) Bridge.

5 e June 14th, July 4th, Sep- | Northwest Harbor (East All waters of the Patapsco River within a 300 yard radius of the fireworks
tember—2nd Saturday, Channel), Patapsco barge in approximate position 39°15’55” N, 076°34’35” W, located adja-
December 31st. River, MD, Safety Zone.| cent to the East Channel of Northwest Harbor.

6 e May—2nd or 3rd Thurs- Baltimore Inner Harbor, All waters of the Patapsco River within a 100 yard radius of the fireworks
day or Friday, July 4th, Patapsco River, MD, barge in approximate position latitude 39°17°01” N, longitude 076°36°31”
December 31st. Safety Zone. W, located at the entrance to Baltimore Inner Harbor, approximately 125

yards southwest of pier 3.

T o May—2nd or 3rd Thurs- Baltimore Inner Harbor, The waters of the Patapsco River within a 100 yard radius of approximate
day or Friday, July 4th, Patapsco River, MD, position latitude 39°17°04” N, longitude 076°36’36” W, located in Baltimore
December 31st. Safety Zone. Inner Harbor, approximately 125 yards southeast of pier 1.

8 e July 4th, December 31st | Northwest Harbor (West | All waters of the Patapsco River within a 300 yard radius of the fireworks

barge in approximate position latitude 39°16°21” N, longitude 076°34’38”
W, located adjacent to the West Channel of Northwest Harbor.
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[All coordinates listed in the Table to § 165.506 reference Datum NAD 1983]

Number Date Location Regulated area

9 July 4th ... Patuxent River, Calvert All waters of the Patuxent River within a 200 yard radius of the fireworks
County, MD, Safety barge located at latitude 38°19'17” N, longitude 076°27'45” W, approxi-
Zone. mately 800 feet from shore at Solomons Island, MD.

10 .o July 4th ... Chester River, Kent Is- All waters of the Chester River, within an area bound by a line drawn from
land Narrows, MD, the following points: latitude 38°58’50” N, longitude 076°15°00” W; thence
Safety Zone. north to latitude 38°59°00” N, longitude 076°15’00” W; thence east to lati-

tude 38°59°00” N, longitude 076°14’46” W; thence southeast to latitude
38°58'50” N, longitude 076°14'28” W; thence southwest to latitude
38°58’37” N, longitude 076°14’36” W, thence northwest to latitude
38°58'42” N, longitude 076°14’55” W, thence to the point of origin, located
approximately 900 yards north of Kent Island Narrows (US-50/301)
Bridge.

11 July 3rd Chesapeake Bay, Chesa- | All waters of the Chesapeake Bay within a 150 yard radius of the fireworks
peake Beach, MD, barge in approximate position latitude 38°41’36” N, longitude 076°31’30”
Safety Zone. W, and within a 150 yard radius of the fireworks barge in approximate po-

sition latitude 38°41'28” N, longitude 076°31’29” W, located near Chesa-
peake Beach, Maryland.

12 ... July 4th .. Choptank River, Cam- All waters of the Choptank River within a 300 yard radius of the fireworks
bridge, MD, Safety launch site at Great Marsh Point, located at latitude 38°35’06” N, longitude
Zone. 076°04’46” W.

13 s July—2nd or 3rd Satur- Potomac River, Charles All waters of the Potomac River within a 300 yard radius of the fireworks

day and last Saturday. County, MD, Safety barge in approximate position latitude 38°20°05” N, longitude 077°15’00”
Zone. W, approximately 500 yards north of the shoreline at Fairview Beach, Vir-
ginia.

14 ... May—last Saturday. July | Potomac River, Charles | All waters of the Potomac River within an area bound by a line drawn from
4th. County, MD—Mount the following points: latitude 38°42’30” N, longitude 077°04’47” W; thence

Vernon, Safety Zone. to latitude 38°42'18” N, longitude 077°04’42” W; thence to latitude
38°42'11” N, longitude 077°05’10” W; thence to latitude 38°42’22” N, lon-
gitude 077°05'12” W; located at the Mount Vernon Estate, in Fairfax
County, Virginia.

15 October—1st Saturday ... | Dukeharts Channel, Po- | All waters of the Potomac River within a 300 yard radius of the fireworks
tomac River, MD, Safe- barge in approximate position latitude 38°13'27” N, longitude 076°44°48”
ty Zone. W, located adjacent to Dukeharts Channel near Coltons Point, Maryland.

16 e July—Day before Inde- Potomac River, National | All waters of the Potomac River within an area bound by a line drawn from
pendence Day holiday. Harbor, MD, Safety the following points: latitude 38°47'13” N, longitude 077°00°58” W; thence
November—3rd Thurs- Zone. to latitude 38°46'51” N, longitude 077°01'15” W; thence to latitude
day, 3rd Saturday and 38°47'25” N, longitude 077°01’33” W; thence to latitude 38°47°32” N, lon-
last Friday. Decem- gitude 077°01’08” W; thence to the point of origin, located at National Har-
ber—1st, 2nd and 3rd bor, Maryland.

Friday.

17 July 4th, September—last | Susquehanna River, All waters of the Susquehanna River within a 150 yard radius of the fire-
Saturday. Havre de Grace, MD, works barge in approximate position latitude 39°32°42” N, longitude

Safety Zone. 076°04’30” W, approximately 800 yards east of the waterfront at Havre de
Grace, MD.

18 s June and July—Saturday | Miles River, St. Michaels, | All waters of the Miles River within a 200 yard radius of approximate position
before Independence MD, Safety Zone. latitude 38°47’42” N, longitude 076°12'51” W, located at the entrance to
Day holiday. Long Haul Creek.

19 June and July—Saturday | Tred Avon River, Oxford, | All waters of the Tred Avon River within a 150 yard radius of the fireworks
or Sunday before Inde- MD, Safety Zone. barge in approximate position latitude 38°4124” N, longitude 076°10’37”
pendence Day holiday. W, approximately 500 yards northwest of the waterfront at Oxford, MD.

20 ......... July 3rd o Northeast River, North All waters of the Northeast River within a 300 yard radius of the fireworks

East, MD, Safety Zone. barge in approximate position latitude 39°3526” N, longitude 075°57°00”
W, approximately 400 yards south of North East Community Park.

21 June—2nd or 3rd Satur- | Upper Potomac River, Al- | All waters of the Upper Potomac River within a 300 yard radius of the fire-
day. July—1st, 2nd or exandria, VA, Safety works barge in approximate position 38°48’37” N, 077°02’02” W, located
3rd Saturday. Sep- Zone. near the waterfront of Alexandria, Virginia.
tember—1st or 2nd
Saturday.

22 ... March through October, Anacostia River, Wash- All waters of the Anacostia River within a 150 yard radius of the fireworks
at the conclusion of ington, DC, Safety barge in approximate position latitude 38°52°13” N, longitude 077°00'16”
evening MLB games at Zone. W, located near the Washington Nationals Ball Park.

Washington Nationals
Ball Park.
23 . June—last Saturday. Potomac River, Prince All waters of the Potomac River within a 200 yard radius of the fireworks

July—3rd, 4th or last
Saturday or Sunday.

William County, VA,
Safety Zone.

barge in approximate position latitude 38°34’07” N, longitude 077°15’32”
W, located near Cherry Hill, Virginia.
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day or October—1st
Saturday.

Beach, VA, Safety
Zone. B.

Number Date Location Regulated area
(c.) Coast Guard Sector Hampton Roads—COTP Zone

T July 4th ... North Atlantic Ocean, All waters of the Atlantic Ocean in an area bound by the following points:
Ocean City, MD, Safe- latitude 38°19’39.9” N, longitude 075°05’03.2” W; thence to latitude
ty Zone. 38°19'36.7” N, longitude 075°04’53.5” W; thence to latitude 38°19'45.6” N,

longitude 075°04’49.3” W; thence to latitude 38°19°49.1” N, longitude
075°05’00.5” W; thence to point of origin. The size of the safety zone ex-
tends approximately 300 yards offshore from the fireworks launch area lo-
cated at the high water mark on the beach.

2 May—4th Sunday. Isle of Wight Bay, Ocean | All waters of Isle of Wight Bay within a 350 yard radius of the fireworks
June—3rd Monday, City, MD, Safety Zone. barge in approximate position latitude 38°22’32” N, longitude 075°04’30”
and June 29th, July W.
4th, August—1st and
4th Sunday, Sep-
tember—1st and 4th
Sunday.

3 July 4th ... Assawoman Bay, All waters of Assawoman Bay within a 360 yard radius of the fireworks

Fenwick Island— launch location on the pier at the West end of Northside Park, in approxi-
Ocean City, MD, Safe- mate position latitude 38°25’57.6” N, longitude 075°03'55.8” W.
ty Zone.

R July 4th o Broad Bay, Virginia All waters of the Broad Bay within a 400 yard radius of the fireworks display
Beach, VA, Safety in approximate position latitude 36°52°08” N, longitude 076°00°46” W, lo-
Zone. cated on the shoreline near the Cavalier Golf and Yacht Club, Virginia

Beach, Virginia.

5 i October—1st Friday ....... York River, West Point, All waters of the York River near West Point, VA within a 400 yard radius of

VA, Safety Zone. the fireworks display located in approximate position latitude 37°31'25” N,
longitude 076°47'19” W.

6 e July 4th ... York River, Yorktown, All waters of the York River within a 400 yard radius of the fireworks display
VA, Safety Zone. in approximate position latitude 37°14’14” N, longitude 076°30°02” W, lo-

cated near Yorktown, Virginia.

7o July 4th ... Chincoteague Channel, All waters of the Chincoteague Channel within a 360 yard radius of the fire-
Chincoteague, VA, works launch location at the Chincoteague carnival waterfront in approxi-
Safety Zone. mate position latitude 37°55’40.3” N, longitude 075°2310.7” W, approxi-

mately 900 yards southwest of Chincoteague Swing Bridge.

8 e May—1st Friday, July 4th | James River, Newport All waters of the James River within a 325 yard radius of the fireworks barge
News, VA, Safety Zone. in approximate position latitude 36°58’30” N, longitude 076°26'19” W, lo-

cated in the vicinity of the Newport News Shipyard, Newport News, Vir-
ginia.

9 i July 9th ... Chesapeake Bay, Hamp- | All waters of the Chesapeake Bay within a 350 yard radius of approximate
ton, VA, Safety Zone. position latitude 37°02'23” N, longitude 076°17'22” W, located near

Buckroe Beach.

10 ... June—4th Friday, July— | Chesapeake Bay, Nor- All waters of the Chesapeake Bay within a 400 yard radius of the fireworks
1st Friday, July 4th. folk, VA, Safety Zone. display located in position latitude 36°57°21” N, longitude 076°15°00” W,

located near Ocean View Fishing Pier.

11 July 4th ..o Chesapeake Bay, Vir- All waters of the Chesapeake Bay 400 yard radius of the fireworks display in
ginia Beach, VA, Safe- approximate position latitude 36°55'02” N, longitude 076°03'27” W, lo-
ty Zone. cated at the First Landing State Park at Virginia Beach, Virginia.

12 .. Memorial Day, June—1st | Elizabeth River, Southern | All waters of the Elizabeth River Southern Branch in an area bound by the
and 2nd Friday, Satur- Branch, Norfolk, VA, following points: latitude 36°50°54.8” N, longitude 076°18’10.7” W; thence
day and Sunday. July Safety Zone. to latitude 36°51'7.9” N, longitude 076°18'01” W; thence to latitude
4th, November—4th 36°50'45.6” N, longitude 076°17’44.2” W; thence to latitude 36°50'29.6” N,
Saturday, December— longitude 076°1723.2” W; thence to latitude 36°50°7.7” N, longitude
1st Saturday and De- 076°17’32.3” W; thence to latitude 36°49'58” N, longitude 076°17'28.6” Wi,
cember 31st, Janu- thence to latitude 36°49'52.6” N, longitude 076°17°43.8” W; thence to lati-
ary—1st. tude 36°50'27.2” N, longitude 076°17°45.3” W thence to the point of origin.

13 May—2nd Saturday, Appomattox River, Hope- | All waters of the Appomattox River within a 400 yard radius of the fireworks
September—1st Satur- well, VA, Safety Zone. barge in approximate position latitude 37°19’11” N, longitude 077°16’55 ”
day and Sunday, De- W.
cember—1st Saturday.

14 ... July—3rd Saturday ......... John H. Kerr Reservoir, All waters of John H. Kerr Reservoir within a 400 yard radius of approximate

Clarksville, VA, Safety position latitude 36°37°51” N, longitude 078°32’50” W, located near the
Zone. center span of the State Route 15 Highway Bridge.

15 s May, June, July, August, | North Atlantic Ocean, Vir- | All waters of the Atlantic Ocean within a 1000 yard radius of the center lo-
September, October— ginia Beach, VA, Safe- cated near the shoreline at approximate position latitude 36°51°12” N, lon-
every Wednesday, Fri- ty Zone. A. gitude 075°58’06” W, located off the beach between 17th and 31st streets.
day, Saturday and
Sunday, July 4th.

16 s September—Iast Satur- North Atlantic Ocean, VA | All waters of the Atlantic Ocean within a 350 yard radius of approximate po-

sition latitude 36°5035” N, longitude 075°58°09” W, located on the 14th
Street Fishing Pier.
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17 s Friday, Saturday, Sunday | North Atlantic Ocean, VA | All waters of the Atlantic Ocean within a 350 yard radius of approximate po-
and Monday—Labor Beach, VA, Safety sition latitude 36°49’55” N, longitude 075°58’00” W, located off the beach
Day Weekend. Zone. C. between 2nd and 6th streets.

18 ..o July 4th ... Nansemond River, Suf- All waters of the Nansemond River within a 350 yard radius of approximate

folk, VA, Safety Zone. position latitude 36°4427” N, longitude 076°34'42” W, located near Con-
stant's Wharf in Suffolk, VA.

19 ... February—4th Saturday, | Chickahominy River, Wil- | All waters of the Chickahominy River within a 400 yard radius of the fire-
July 4th. liamsburg, VA, Safety works display in approximate position latitude 37°14’50” N, longitude

Zone. 076°52’17” W, near Barrets Point, Virginia.
20 ..o July 4th .. James River, Williams- All waters of the James River within a 350 yard radius of approximate posi-
burg, VA, Safety Zone. tion latitude 37°1323.3” N, longitude 076°40°'11.8” W, located near
Kingsmill Resort.
21 July—3rd, 4th and 5th .... | Great Wicomico River, All waters of the Great Wicomico River located within a 420 foot radius of
Mila, VA, Safety Zone. the fireworks display at approximate position latitude 37°50’31” N, lon-
gitude 076°19°42” W near Mila, Virginia.

22 ... July—1st Friday, Satur- Cockrell’s Creek, All waters of Cockrell's Creek located within a 420 foot radius of the fire-
day and Sunday. Reedville, VA, Safety works display at approximate position latitude 37°49°'54” N, longitude

Zone. 076°16’44” W near Reedville, Virginia.
(d.) Coast Guard Sector North Carolina—COTP Zone

T July 4th, October—1st Morehead City Harbor All waters of the Morehead City Harbor Channel that fall within a 360 yard

Friday. Channel, NC, Safety radius of latitude 34°43'01” N, longitude 076°42'59.6” W, a position lo-
Zone. cated at the west end of Sugar Loaf Island, NC.

2 April—2nd Saturday, July | Cape Fear River, Wil- All waters of the Cape Fear River within an area bound by a line drawn from
4th, August—3rd Mon- mington, NC, Safety the following points: latitude 34°13’54” N, longitude 077°57°06” W; thence
day, October—1st Fri- Zone. northeast to latitude 34°13'57” N, longitude 077°57°05” W; thence north to
day. latitude 34°14’11” N, longitude 077°57°07” W; thence northwest to latitude

34°14'22” N, longitude 077°57°19” W; thence east to latitude 34°1422” N,
longitude 077°57°06” W; thence southeast to latitude 34°14’07” N, lon-
gitude 077°57°00” W; thence south to latitude 34°13'54” N, longitude
077°56'58” W; thence to the point of origin, located approximately 500
yards north of Cape Fear Memorial Bridge.

3 July 4th ... Green Creek and Smith All waters of Green Creek and Smith Creek that fall within a 300 yard radius

Creek, Oriental, NC, of the fireworks launch site at latitude 35°01'29.6” N, longitude
Safety Zone. 076°42'10.4” W, located near the entrance to the Neuse River in the vicin-
ity of Oriental, NC.

4 July 4th ... Pasquotank River, Eliza- | All waters of the Pasquotank River within a 300 yard radius of the fireworks

beth City, NC, Safety launch site in approximate position latitude 36°18°00” N, longitude
Zone. 076°13’00” W, approximately 200 yards south of the east end of the Eliza-
beth City Bascule Bridges.

[ July 4th ... Currituck Sound, Corolla, | All waters of the Currituck Sound within a 300 yard radius of the fireworks

NC, Safety Zone. barge in approximate position latitude 36°22°48” N, longitude 075°51'15”
W.
6 e July 4th, November—3rd | Middle Sound, Figure All waters of the Figure Eight Island Causeway Channel from latitude
Saturday. Eight Island, NC, Safe- 34°16’32” N, longitude 077°45’32” W, thence east along the marsh to a
ty Zone. position located at latitude 34°16°19” N, longitude 077°44’55” W, thence
south to the causeway at position latitude 34°16’16” N, longitude
077°44’58” W, thence west along the shoreline to position latitude
34°16"29” N, longitude 077°4534” W, thence back to the point of origin.

T o June—2nd Saturday, Pamlico River, Wash- All waters of the Pamlico River that fall within a 300 yard radius of the fire-
July—1st Saturday ington, NC, Safety works launch site at latitude 35°3227” N, longitude 077°03'40.5” W, lo-
after July 4th. Zone. cated 500 yards north of Washington railroad trestle bridge.

8 e July 4th L Neuse River, New Bern, | All waters of the Neuse River within a 360 yard radius of the fireworks barge

NC, Safety Zone. in approximate position latitude 35°06°07.1” N, longitude 077°01’35.8” W;
located 420 yards north of the New Bern, Twin Span, high rise bridge.

9 July 4th ... Edenton Bay, Edenton, All waters within a 300 yard radius of position latitude 36°03'04” N, longitude

NC, Safety Zone. 076°36'18” W, approximately 150 yards south of the entrance to Queen
Anne Creek, Edenton, NC.

10 s July 4th, November—Sat- | Motts Channel, Banks All waters of Motts Channel within a 500 yard radius of the fireworks launch
urday following Channel, Wrightsville site in approximate position latitude 34°12'29” N, longitude 077°48°27” W,
Thanksgiving. Beach, NC, Safety approximately 560 yards south of Sea Path Marina, Wrightsville Beach,

Zone. NC.

11 July 4th .. Cape Fear River, All waters of the Cape Fear River within a 600 yard radius of the fireworks
Southport, NC, Safety barge in approximate position latitude 33°54’40” N, longitude 078°01'18”
Zone. W, approximately 700 yards south of the waterfront at Southport, NC.

12 ... July 4th Big Foot Slough, All waters of Big Foot Slough within a 300 yard radius of the fireworks

Ocracoke, NC, Safety
Zone.

launch site in approximate position latitude 35°06'54” N, longitude
075°59'24” W, approximately 100 yards west of the Silver Lake Entrance
Channel at Ocracoke, NC.
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August—1st Tuesday

New River, Jacksonville,
NC, Safety Zone.

North Carolina.

All waters of the New River within a 300 yard radius of the fireworks launch
site in approximate position latitude 34°44’45” N, longitude 077°26'18” W,
approximately one half mile south of the Hwy 17 Bridge, Jacksonville,

Dated: March 1, 2012.
William D. Lee,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 2012-6781 Filed 3—22—12; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2011-0092; FRL-9651-7]
Approval and Promulgation of Air
Quality Implementation Plans; West

Virginia; Regional Haze State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing the limited
approval and limited disapproval of
West Virginia’s Regional Haze State
Implementation Plan (SIP) revision.
EPA is taking this action because West
Virginia’s SIP revision, as a whole,
strengthens the West Virginia SIP. We
are finalizing our limited disapproval of
the same SIP revision arising from the
remand by the U.S. Court of Appeals for
the District of Columbia (DC Circuit) to
EPA of the Clean Air Interstate Rule
(CAIR). This action is being taken in
accordance with the requirements of the
Clean Air Act (CAA) and EPA’s rules for
states to prevent and remedy future and
existing anthropogenic impairment of
visibility in mandatory Class I areas
through a regional haze program. EPA is
also approving this revision as meeting
the infrastructure requirements relating
to visibility protection for the 1997 8-
hour ozone National Ambient Air
Quality Standard (NAAQS) and the
1997 and 2006 fine particulate matter
(PM.5) NAAQS.

DATES: Effective Date: This final rule is
effective on April 23, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2011-0092. All
documents in the docket are listed in
the www.regulations.gov Web site.
Although listed in the electronic docket,

some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the West Virginia
Department of Environmental
Protection, Division of Air Quality, 601
57th Street SE., Charleston, West
Virginia 25304.

FOR FURTHER INFORMATION CONTACT:
Melissa Linden, (215) 814-2096, or by
email at Jinden.melissa@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA. On July 13, 2011 (76 FR 41158),
EPA published a notice of proposed
rulemaking (NPR) for the
Commonwealth of West Virginia. The
NPR proposed limited approval and
limited disapproval of West Virginia’s
Regional Haze SIP. The formal SIP
revision was submitted by West Virginia
Department of Environmental Protection
(WVDEP) on June 18, 2008. This
revision also meets the requirements of
110(a)(2)(D)()(II) and 110(a)(2)()),
relating to visibility protection for the
1997 8-hour ozone NAAQS and the
1997 and 2006 PM, s NAAQS.

II. Summary of SIP Revision

The SIP revision includes a long term
strategy with enforceable measures
ensuring reasonable progress towards
meeting the reasonable progress goals
for the first planning period, through
2018. West Virginia’s Regional Haze
Plan contains the emission reductions
needed to achieve West Virginia’s share
of emission reductions and sets the
reasonable progress goals for other states

to achieve reasonable progress at the
two Class I Areas within West Virginia,
Dolly Sods Wilderness Area and Otter
Creek Wilderness Area. The specific
requirements of the CAA and EPA’s
Regional Haze Rule and the rationale for
EPA’s proposed action are explained in
the NPR and will not be restated here.
EPA received two adverse comments on
the July 13, 2011 NPR. Both comments
raise similar concerns with the NPR and
have been combined. A summary of the
comments submitted and EPA’s
responses are provided in section III of
this document.

III. Summary of Public Comments and
EPA Responses

Comment: The commenter argues that
EPA’s proposed limited approval/
limited disapproval action based on
West Virginia’s reliance on CAIR is
unwarranted and should be withdrawn.
Instead, the commenter states that EPA
should grant full and unconditional
approval of the West Virginia regional
haze SIP. The commenter disagrees that
CAIR renders the State’s SIP unable to
satisfy all of the CAA’s regional haze
SIP requirements. The commenter notes
that West Virginia’s SIP was submitted
prior to the remand of CAIR and relied
on the requirements under 40 CFR
51.308(e)(4), which remain in effect at
this time. The commenter argues that as
a result, the West Virginia SIP is entirely
consistent with the applicable law.
Moreover, the commenter highlights
that the visibility-improvement benefits
from CAIR’s emission reductions are
likely to be replicated, or indeed
exceeded, by the visibility benefits
projected to result from the Cross State
Air Pollution Rule. The commenter
argues that EPA does not have a basis
to propose or promulgate disapproval or
limited disapproval of a Regional Haze
SIP due to its reliance on CAIR and on
40 CFR 51.308(e)(4), because EPA has
not determined, based on a thorough
and defensible analysis, that the
emission reductions and associated
visibility-improvement benefits that are
likely to result from the final CSAPR
will not be at least comparable to those
achieved under CAIR. Because the SIP
is fully compliant with the relevant
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regulations as they exist today, and
EPA, at this time, has not made a
determination that CSAPR will not
satisfy the CAA’s Best Available Retrofit
Technology (BART) alternative
requirements for nitrogen oxides (NOx)
and sulfur dioxide (SO») emissions from
electric generating units (EGUs) and
cannot be used, in at least the same
measure as CAIR was used, to help meet
reasonable progress requirements for
regional haze, the commenter believes
that the only proper course of action for
EPA is to promptly promulgate a full
approval of the West Virginia SIP.

Response: The requirements for a
BART alternative program, specific to
trading programs in 40 CFR 51.308(e)(2)
state that ““such an emissions trading
program or other alternative measure
must achieve greater reasonable
progress than would be achieved
through the installation and operation of
BART.” EPA’s analysis, in 2005,
showing that CAIR would provide for
greater reasonable progress than BART,
was based on the then reasonable
assumption that CAIR met the
requirements of the CAA and would
remain in place. EPA’s Transport Rule,
commonly referred to as the Cross State
Air Pollution Rule, sunsets the
requirements of CAIR. EPA’s decision to
sunset CAIR is the result of a decision
by the DC Circuit remanding CAIR to
EPA and leaving CAIR in place only
“temporarily,” as noted in our notice of
proposed rulemaking and by the
commenters. As such, notwithstanding
the regulatory text in 40 CFR
51.308(e)(4), we cannot fully approve
the West Virginia Regional Haze SIP
which relies heavily on CAIR as part of
its long-term strategy and to meet the
BART requirements.

EPA does agree that the Transport
Rule is likely to result in visibility
improvements at least comparable to
CAIR; however, nothing in West
Virginia’s Regional Haze SIP suggests
that the State relied on the Transport
Rule to meet its regional haze
obligations. The EPA has completed an
analysis and has proposed the Transport
Rule as an alternative to BART for EGUs
located in the Transport Rule states
(which include West Virginia). 76 FR
82219. Given the significance of the
emissions reductions from CAIR to West
Virginia’s demonstration that it has met
the requirements of the Regional Haze
Rule, EPA is issuing a limited
disapproval of the West Virginia SIP.
Although CAIR is currently being
administered by EPA pursuant to an
order by DC Circuit in EME Homer
Generation, L.P. v. EPA, it will not
remain in effect indefinitely. For this
reason, EPA cannot fully approve

Regional Haze SIP revisions that rely on
CAIR for emission reduction measures.

IV. Final Action

EPA is finalizing its limited approval
and limited disapproval of the revision
to the West Virginia SIP submitted on
June 18, 2008, that addresses regional
haze for the first implementation period.
EPA is issuing a limited approval of the
West Virginia SIP since overall the SIP
will be stronger and more protective of
the environment with the
implementation of those measures by
the State and having Federal approval
and enforceability than it would
without those measures being included
in the State’s SIP.

EPA is finalizing the limited
disapproval of those portions of West
Virginia’s SIP that rely on CAIR. This
final limited disapproval does not affect
the Federal enforceability of the
measures in the West Virginia SIP
revision nor prevent state
implementation of these measures. The
final limited disapproval provides EPA
the authority to issue a Federal
Implementation Plan (FIP) at any time,
and obligates EPA to take such action no
more than two years after the effective
date of the final limited disapproval
action. EPA has proposed a partial
regional haze FIP that would provide
that the BART requirements for SO, and
NOx emissions from EGUs in West
Virginia are satisfied by the already-
promulgated Transport Rule FIP
applicable to EGU sources in West
Virginia, as would be allowed by a
proposed revision to the Regional Haze
Rule that was included in the same
notice published on December 30, 2011.
76 FR 82219. EPA is also approving this
revision as meeting the applicable
visibility related requirements of the
CAA section 110(a)(2) including, but not
limited to 110(a)(2)(D)@1)(II) and
110(a)(2)(]), relating to visibility
protection for the 1997 8-hour ozone
NAAQS and the 1997 and 2006 PM, s
NAAQS.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled “Regulatory Planning and
Review.”

B. Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., OMB must
approve all “collections of information”
by EPA. The Act defines “collection of

information” as a requirement for
answers to * * * identical reporting or
recordkeeping requirements imposed on
ten or more persons * * *.44 U.S.C.
3502(3)(A). The Paperwork Reduction
Act does not apply to this action.

C. Regulatory Flexibility Act (RFA)

The RFA generally requires an agency
to conduct a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and small governmental
jurisdictions.

This rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the CAA do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-state
relationship under the CAA, preparation
of a flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co., v. EPA, 427 U.S.
246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

D. Unfunded Mandates Reform Act

Under sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”’), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate, or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that today’s
proposal does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
state, local, or tribal governments in the
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aggregate, or to the private sector. This
Federal action proposes to approve pre-
existing requirements under State or
local law, and imposes no new
requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

E. Executive Order 13132, Federalism

Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘“meaningful and
timely input by State and local officials
in the development of regulatory
policies that have Federalism
implications.” “Policies that have
Federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has Federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by state and local
governments, or EPA consults with state
and local officials early in the process
of developing the proposed regulation.
EPA also may not issue a regulation that
has Federalism implications and that
preempts state law unless the Agency
consults with state and local officials
early in the process of developing the
prO}Eosed regulation.

This rule will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the CAA.
Thus, the requirements of section 6 of
the Executive Order do not apply to this
rule.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR

67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This action
is not subject to Executive Order 13045
because it is not an economically
significant regulatory action based on
health or safety risks subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997).

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

Section 12 of the NTTAA of 1995
requires Federal agencies to evaluate
existing technical standards when
developing a new regulation. To comply
with NTTAA, EPA must consider and
use “‘voluntary consensus standards”
(VCS) if available and applicable when
developing programs and policies
unless doing so would be inconsistent
with applicable law or otherwise
impractical. EPA believes that VCS are
inapplicable to this action. Today’s
limited approval and limited

disapproval does not require the public
to perform activities conducive to the
use of VCS.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629
(Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
Virginia Regional Haze proposed action.
In reviewing SIP submissions, EPA’s
role is to approve or disapprove state
choices, based on the criteria of the
Clean Air Act. Accordingly, it does not
provide EPA with the discretionary
authority to address, as appropriate,
disproportionate human health or
environmental effects, using practicable
and legally permissible methods, under
Executive Order 12898.

K. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

L. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 22, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
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extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This limited
approval and limited disapproval of the
West Virginia Regional Haze SIP may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by

reference, Nitrogen dioxide, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: March 15, 2012.
James W. Newsom,
Acting Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart XX—West Virginia

m 2.In §52.2520, the table in paragraph
(e) is amended by adding an entry for
Regional Haze Plan at the end of the
table to read as follows:

52.2520 Identification of plan.
* * * * *
(e) * *x %

Name of non-regulatory SIP

Applicable geographic area

State submittal

EPA approval date

Additional explanation

revision date
Regional Haze Plan ................ Statewide ........ccoeeiiiiniiiiienne 6/18/08 3/23/12 [Insert page number  §52.2533(d); Limited Ap-
where the document be- proval.

gins].

m 3. Section 52.2533 is amended by
adding paragraph (d) to read as follows:

52.2533 Visibility protection.

(d) Limited approval of the Regional
Haze Plan submitted by West Virginia
on June 18, 2008; limited disapproval
for those sections relying upon emission
reductions from the Clean Air Interstate
Rule (CAIR).

[FR Doc. 2012-7027 Filed 3-22-12; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2010-0671; FRL-9633-4]

Approval and Promulgation of Air
Quality Implementation Plans; lllinois;
Volatile Organic Compound Emission
Control Measures for Chicago and
Metro-East St. Louis Ozone
Nonattainment Areas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving, under the
Clean Air Act (the Act), revisions to the
Ilinois State Implementation Plan (SIP)
submitted on July 29, 2010, September
16, 2011 and September 29, 2011. The
purpose of these rules is to satisfy the
Act’s requirement that States revise
their SIPs to include reasonably
available control technology (RACT) for
sources of volatile organic compound
(VOC) emissions in moderate ozone
nonattainment areas. Illinois’ VOC rules
provide RACT requirements for the

Chicago and Metro-East St. Louis 8-hour
ozone nonattainment areas. These rules
are approvable because they are
consistent with the Control Technique
Guideline (CTG) documents issued by
EPA in 2006, 2007 and 2008 and satisfy
the RACT requirements of the Act. EPA
proposed this rule for approval on
November 30, 2011 and received
comments from Illinois EPA.

DATES: This final rule is effective on
April 23, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket ID
EPA-R05-OAR-2010-0671. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Steven
Rosenthal, Environmental Engineer, at
(312) 886—6052 before visiting the
Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Steven Rosenthal, Environmental
Engineer, Air Planning and
Maintenance Section, Air Programs
Branch (AR-18]), Environmental

Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886—6052.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. What public comments were received on
the proposed approval?

II. What action is EPA taking today and what
is the basis of this action?

III. Statutory and Executive Order Reviews

I. What public comments were received
on the proposed approval?

EPA proposed this rule for approval
on November 30, 2011 and received
comments from Illinois EPA. Illinois
EPA submitted comments in support of
this rule on December 16, 2011. In its
comments Illinois identified the
following errors (with the appropriate
corrections) that were made in the
November 30, 2011 proposed approval.
These corrections are:

(1) Page 74015, Section IV, Subsection
(1): The title should reference Part 211
instead of Section 211.

(2) Page 74015, Section IV, Subsection
(3): The end of the first paragraph
implies that Illinois’ surface coating
regulations at 35 Ill. Adm. Code 218.208
and 219.208 allow an equivalent
applicability threshold of 2.7 tons of
VOM per 12 month rolling period.
Illinois’ rules contain no such
equivalent threshold.

(3) Pages 74015-74016, Section IV,
Subsections (3) and (5): In the titles, the
second set of section references should
be to Part 219, not 218.

(4) Page 74016, Section IV, Subsection
(6): In the title, Illinois’ regulations
specific to fiberglass boat manufacturing
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materials are contained in 35 Ill. Adm.
Code 218.890 to 894 and 219.890 to 894.
Sections 895 to 899 are (unofficially)
reserved, and Sections 900 to 904 regard
miscellaneous industrial adhesives.
EPA agrees with Illinois’ corrected
description of its rules.

II. What action is EPA taking today and
what is the basis of this action?

EPA is taking final action to approve
into Illinois’ SIP volatile organic
material (VOM), which is the same as
volatile organic compound, RACT rules
for the Chicago and Metro-East St. Louis
8-hour ozone nonattainment areas that
were submitted on July 29, 2010,
September 16, 2011 and September 29,
2011. The purpose of these rules is to
satisfy the Act’s requirement that States
revise their SIPs to include RACT for
sources of VOC emissions in moderate
ozone nonattainment areas. Illinois’
VOM rules provide RACT requirements
for the Chicago and Metro-East St. Louis
8-hour ozone nonattainment areas. With
respect to Illinois EPA’s second
comment, it should be noted that
Illinois’ VOM coating rules have a 15
pounds VOM/day applicability cutoff
which is consistent with EPA VOC
RACT guidance. Although EPA’s
coating CTGs allow an alternative
applicability cutoff of 2.7 tons VOC/
year, this alternative is not required.
These rules are approvable because they
are consistent with the CTG documents
issued by EPA in 2006, 2007 and 2008
and satisfy the RACT requirements of
the Act.

III. Statutory and Executive Order
Reviews

Under the Act, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities

under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Act; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 22, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it

extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: January 31, 2012.

Susan Hedman,
Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart O—lllinois

m 2. Section 52.720 is amended by
adding paragraph (c) (189) to read as
follows:

§52.720 Identification of plan.
* * * * *
* x %

(c)

(189) On July 29, 2010, September 16,
2011 and September 29, 2011 Illinois
submitted VOM RACT rules for the
Chicago and Metro-East St. Louis 8-hour
ozone nonattainment areas. These rules
are consistent with the Control
Technique Guideline documents issued
by EPA in 2006, 2007 and 2008 and
satisfy the RACT requirements of the
Act. On February 28, 2011, Illinois EPA
submitted a confirmation that the
sewage treatment plant exemption in
Subpart TT of Parts 218 and 219 does
not apply to industrial wastewater. This
clarification clearly establishes that
VOM emissions from major non-CTG
industrial wastewater operations are
regulated by Subpart TT.

(i) Incorporation by reference. The
following sections of Illinois
Administrative Code, Title 35:
Environmental Protection, Subtitle B:
Air Pollution, Chapter 1: Pollution
Control Board, Subchapter ¢: Emission
Standards and Limitations for
Stationary Sources, are incorporated by
reference:

(A) Part 211: Definitions and General
Provisions, Sections 211.1000,
211.1745, 211.1878, 211.1885, 211.2359,
211.2368, 211.2615, 211.2830, 211.2840,
211.2965, 211.3215, 211.3305, 211.3555,
211.3705, 211.3707, 211.4065, 211.5335,
211.5535, 211.5585, 211.5860, 211.5875,
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211.5885, 211.6405, 211.6425, 211.6535,
211.7290; effective June 25, 2010.

(B) Part 211: Definitions and General
Provisions, Sections 211.101, 211.102,
211.200, 211.233, 211.235, 211.260,
211.481, 211.492, 211.540, 211.715,
211.735, 211.820, 211.825, 211.880,
211.954, 211.965, 211.1128, 211.1455,
211.1560, 211.1565, 211.1655, 211.1700,
211.1872, 211.1876, 211.1877, 211.1880,
211.1882, 211.1883, 211.2040, 211.2055,
211.2210, 211.2310, 211.2320, 211.2360,
211.2369, 211.2415, 211.2525, 211.2622,
211.2825, 211.2955, 211.2956, 211.2958,
211.2960, 211.2980, 211.3095, 211.3120,
211.3240, 211.3505, 211.3665, 211.3760,
211.3775, 211.3785, 211.3820, 211.3925,
211.3961, 211.3966, 211.3967, 211.3968,
211.3969, 211.3975, 211.4052, 211.4080,
211.4220, 211.4285, 211.4455, 211.4540,
211.4735, 211.4760, 211.4765, 211.4768,
211.4769, 211.4895, 211.4900, 211.5012,
211.5061, 211.5062, 211.5075, 211.5090,
211.5400, 211.5520, 211.5550, 211.5800,
211.5890, 211.5985, 211.5987, 211.6012,
211.6015, 211.6017, 211.6020, 211.6063,
211.6065, 211.6400, 211.6427, 211.6460,
211.6585, 211.6640, 211.6670, 211.6690,
211.6720, 211.6740, 211.6780, 211.6825,
211.6885, 211.7220, 211.7240; effective
September 14, 2010.

(C) Part 211: Definitions and General
Provisions, Sections 211.493, 211.2200,
211.2358, 211.2800, 211.3985, 211.4460,
211.5140, 211.6587, 211.6635; effective
July 27, 2011.

(D) Part 218: Organic Material
Emission Standards and Limitations for
the Chicago Area, Subpart F: Coating
Operations, Section 218.218; effective
March 23, 2010.

(E) Part 218: Organic Material
Emission Standards and Limitations for
the Chicago Area, Subpart E: Solvent
Cleaning, Section 218.181, Subpart H:
Printing and Publishing, Sections
218.403, 218.405, 218.406, 218.407,
218.408, 218.410, 218.412, 218.413,
218.416; effective June 25, 2010.

(F) Part 218: Organic Material
Emission Standards and Limitations for
the Chicago Area, Subpart A: General
Provisions, Sections 218.106, 218.112,
Subpart F: Coating Operations, Sections
218.205, 218.208, 218.210, 218.212,
218.219, Subpart II: Fiberglass Boat
Manufacturing Materials, Section
218.890, Subpart JJ: Miscellaneous
Industrial Adhesives, Section 218.900;
effective September 14, 2010.

(G) Part 218: Organic Material
Emission Standards and Limitations for
the Chicago Area, Subpart A: General
Provisions, Section 218.105, Subpart E:
Solvent Cleaning, Section 218.187,
Subpart F: Coating Operations, Sections
218.204, 218.207, 218.211, 218.217,
Subpart H: Printing and Publishing,
Sections 218.401, 218.402, 218.404,

218.409, 218.411, 218.415, 218.417,
Subpart II: Fiberglass Boat
Manufacturing Materials, Sections
218.891, 218.892, 218.894, Subpart JJ:
Miscellaneous Industrial Adhesives,
Sections 218.901, 218.902, 218.903,
218.904; effective July 27, 2011.

(H) Part 219: Organic Material
Emission Standards and Limitations for
the Metro East Area, Subpart F: Coating
Operations, Section 219.218; effective
March 23, 2010.

(I) Part 219: Organic Material
Emission Standards and Limitations for
the Metro East Area, Subpart E: Solvent
Cleaning, Section 219.181, Subpart H:
Printing and Publishing, Sections
219.402, 219.403, 219.405, 219.406,
219.407, 219.408, 219.410, 219.412,
219.413, 219.416; effective June 25,
2010.

(J) Part 219: Organic Material
Emission Standards and Limitations for
the Metro East Area, Subpart A: General
Provisions, Sections 219.106, 219.112,
Subpart F: Coating Operations, Sections
219.205, 219.208, 219.210, 219.212,
219.219, Subpart II: Fiberglass Boat
Manufacturing Materials, Section
219.890, Subpart JJ: Miscellaneous
Industrial Adhesives, Section 219.900;
effective September 14, 2010.

(K) Part 219: Organic Material
Emission Standards and Limitations for
the Metro East Area, Subpart A: General
Provisions, Section 219.105, Subpart E:
Solvent Cleaning, Section 219.187,
Subpart F: Coating Operations, Sections
219.204, 219.207, 219.211, 219.217,
Subpart H: Printing and Publishing,
Sections 219.401, 219.404, 219.409,
219.411, 219.415, 219.417, Subpart II:
Fiberglass Boat Manufacturing
Materials, Sections 219.891, 219.892,
219.894, Subpart JJ: Miscellaneous
Industrial Adhesives, Sections 219.901,
219.902, 219.903, 219.904; effective July
27, 2011.

(ii) Additional material. On February
28, 2011, Illinois EPA submitted an
email confirmation that the sewage
treatment plant exemption in Subpart
TT of Parts 218 and 219 does not apply
to industrial wastewater.

[FR Doc. 20126938 Filed 3-22—12; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 110901552—-20494—-02]
RIN 0648-BB34

Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the
Northeastern United States; Northeast
(NE) Multispecies Fishery; Amendment
17

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This final rule implements
measures in Amendment 17 to the
Northeast Multispecies Fishery
Management Plan which was approved
on March 8, 2012. This action amends
the Northeast Multispecies Fishery
Management Plan to explicitly define
and facilitate the effective operation of
state-operated permit banks. As
proposed in Amendment 17, state-
operated permit banks may be allocated
an annual catch entitlement and
specifically authorized to provide their
annual catch entitlement and/or days-at-
sea to approved groundfish sectors to
enhance the fishing opportunities
available to sector members. This action
also approves a provision allowing
NMEFS to issue a days-at-sea credit to a
vessel that cancels a fishing trip prior to
setting or hauling fishing gear.

DATES: This rule is effective April 23,
2012.

ADDRESSES: Copies of the Amendment
17 document, including an
environmental assessment and a
regulatory impact review, are available
from the Northeast Regional Office of
the National Marine Fisheries Service,
55 Great Republic Drive, Gloucester,
MA 01930. This document is also
accessible via the Internet at http://
WWW.Nero.noaa.gov.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this final rule
may be submitted to the Northeast
Regional Office and by email to
OIRA_Submission@omb.eop.gov, or fax
to (202) 395-7285.

FOR FURTHER INFORMATION CONTACT:
William Whitmore, Fishery Policy
Analyst, (978) 281-9182; fax: (978) 281—
9135.
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SUPPLEMENTARY INFORMATION:

Background

The final rule implementing
Amendment 13 to the Northeast (NE)
Multispecies Fishery Management Plan
(FMP) (69 FR 22906; April 27, 2004)
specified a process for forming sectors
within the NE multispecies fishery,
implemented restrictions applicable to
all sectors, and authorized the allocation
of a total allowable catch (TAC) for
specific groundfish species to a sector.
As approved in Amendment 13, each
sector must prepare a sector operations
plan, which must be submitted to NMFS
along with signed sector member
contracts and an environmental
assessment (EA), or other appropriate
environmental analysis. Amendment 16
(74 FR 18262; April 9, 2010) expanded
sector management measures and
authorized 17 new sectors, for a total of
19 sectors. The amendment defined a
sector as ““[a] group of persons (three or
more persons, none of whom have an
ownership interest in the other two
persons in the sector) holding limited
access vessel permits who have
voluntarily entered into a contract and
agree to certain fishing restrictions for a
specified period of time, and which has
been granted a TAC(s) [sic] in order to
achieve objectives consistent with
applicable FMP goals and objectives.” A
sector’s TAC is referred to as an annual
catch entitlement (ACE). Each sector’s
ACE for a particular stock represents a
share of that stock’s annual catch limit
(ACL) available to commercial NE
multispecies vessels, based upon the
potential sector contribution (PSC) of
permits participating in that sector.
Regional Administrator (RA) approval is
required for a sector to be authorized to
fish and to be allocated an ACE for
stocks of regulated NE multispecies
during each fishing year. Each sector is
responsible for monitoring its catch,
reporting catch to NMFS, and ensuring
it does not exceed its ACE.

In 2009 and 2010, NOAA provided
nearly $5 million in funding through
Federal grants to the states of Maine,
New Hampshire, and Rhode Island for
the express purpose of establishing
several ‘“‘permit banks”’ of NE
multispecies fishing vessel permits.?
The permit banks were developed
jointly by the states and NMFS, through
memoranda of agreement (MOA), to
help promote the effective
implementation of catch share programs

1$1 million initially provided to the
Commonwealth of Massachusetts for a permit bank
has been, at the request of the Commonwealth,
reprogrammed for use in a revolving loan fund
intended to serve a similar purpose as the permit
bank.

in New England and to mitigate some of
the potential adverse socio-economic
impacts to fishing communities and
small-scale fishing businesses. The
intent of the permit bank program is for
states to use the funding to obtain
fishing vessel permits and then to
provide the fishing opportunities
associated with those permits in the
form of ACE and/or days-at-sea (DAS) to
qualified fishermen.

State-operated permit banks are not
specifically recognized under the
current NE Multispecies FMP, and are
not allocated, or authorized to transfer,
ACE outside of the current sector
program. Because of this, the only
mechanism currently available for a
state-operated permit bank to be
allocated and to transfer ACE is for the
state to either enroll in an existing
sector or to form its own sector with
other permit holders. Both of these
methods complicate the operation of the
state permit banks and add
administrative requirements that are
redundant with requirements of
memoranda of agreement (MOA) that
were signed with the states and NOAA’s
National Marine Fisheries Service
(NMFS) as a prerequisite for receiving
the grant awards.

This action implements Amendment
17 to the NE Multispecies FMP which
was approved on March 8, 2012. The
amendment as implemented explicitly
defines and facilitates the effective
operation of state-operated permit banks
by specifically recognizing state-
operated permit banks under the
provisions of the NE Multispecies FMP.
As such, a state-operated permit bank
can now be allocated ACE and is able
to transfer ACE to an approved sector
without having to enroll in another
sector or create its own sector.
Separately from Amendment 17, this
action also amends the regulations
implementing the NE Multispecies,
Monkfish, and Atlantic Sea Scallop
FMPs to include a provision that would
allow NMFS to issue a DAS credit to a
vessel that canceled a fishing trip prior
to setting or hauling fishing gear and if
the vessel, therefore, did not catch or
land fish at any time on the trip.

A notice of availability for
Amendment 17 was published in the
Federal Register on December 12, 2011
(76 FR 77200) and public comments
were accepted through February 10,
2012. A proposed rule to implement
measures in Amendment 17 was
published in the Federal Register on
December 22, 2011 (76 FR 79612) and
public comments were accepted through
January 23, 2012. The Amendment 17
proposed rule included a detailed
description of sector management, state-

operated permit banks, the proposed
measures, and other issues that
influenced the development of this
action. Amendment 17 was approved on
March 8, 2012.

Approved Measures

The following summarizes the
approved Amendment 17 measures as
well as the DAS credit provision as
previously proposed. These measures
build upon the provisions implemented
by previous management actions and
are intended to either supplement or
replace existing regulations that would
otherwise apply to state-operated permit
banks. This final rule also revises
regulations that are not specifically
identified in Amendment 17, but are
necessary to clarify existing provisions,
as described further below.

1. Definition of a State-Operated Permit
Bank

Amendment 17 defines a state-
operated permit bank as a permit
depository established through an
agreement between NOAA and a state in
which Federal grant funds are used by
the state to obtain Federal fishing vessel
permits so that the fishing access
privileges associated with those permits
may be allocated by the state to
qualified sectors. State-operated permit
banks are not equivalent to groundfish
sectors.

State-operated permit banks shall be
deemed to meet the definition above,
and therefore qualify to operate as
intended in this action, so long as the
state-operated permit bank was initially
established using a Federal grant award
from NOAA for this purpose and the
state maintains a valid MOA with
NMFS. The MOA between NMFS and
each state establishes the parameters
that the state must follow in order to
receive Federal grant funding that is
then applied towards purchasing NE
multispecies permitted vessels and
transferring the ACE allocated to the
permit bank to approved sectors. A
state-operated permit bank must have a
valid MOA in order to operate. State-
operated permit banks are no longer
subject to the requirement that three or
more persons be included in a sector.

2. Clarification and Streamlining of
Administrative Procedures and
Requirements for State-Operated Permit
Banks

This action allows state-operated
permit banks to be allocated ACE and/
or DAS and authorizes them to provide
ACE to approved groundfish sectors to
enhance the fishing opportunities
available to sector members. State-
operated permit banks are required to
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comply with the terms and conditions
of any applicable Federal grant
agreement (i.e., a Federal grant award
provided to a state for the purpose of
establishing, enhancing, or operating a
permit bank), as well as meet the
requirements specified in an MOA
established with NMFS for
administering the permit bank.

State-operated permit banks are
required to report to the Council
annually on the performance of the
permit bank. Such reports must include,
to the extent that the information does
not conflict with any regulations
regarding the protection of personal
and/or proprietary information, all
reporting requirements within the MOA.
State-operated permit banks are exempt
from many of the sector reporting
requirements because state-operated
permit banks are prohibited from
actively fishing.

State-operated permit banks are not
authorized to acquire, except as
described below, additional ACE or
DAS for a fishing year through a transfer
from a sector or other vessels because
the purpose of the state-operated permit
banks is to transfer out ACE and DAS
to sector fishermen in need of additional
allocation, not to accumulate ACE or
DAS. However, if a sector receives a
transfer of ACE, or a vessel receives
DAS, from a state-operated permit bank
but wishes to return either the (unused)
ACE or DAS to the permit bank, NMFS
could, upon written agreement by both
parties, void the initial transfer, thereby
returning the ACE or DAS to the permit
bank. The state permit bank would then
be free to redistribute the available ACE
or DAS to another sector or vessel. In
addition, and subject to the terms and
conditions of the states’ permit bank
MOAs with NMFS, state-operated
permit banks are authorized to transfer
ACE, on a stock-by-stock basis, to other
state-operated permit banks for the
purpose of maximizing the fishing
opportunities made available by the
permit banks to sector members. For
example, the Rhode Island state permit
bank could transfer ACE for Gulf of
Maine cod to the Maine state permit
bank in exchange for ACE for Southern
New England/Mid-Atlantic yellowtail
flounder.

For the reasons stated in the proposed
rule, NMFS highlighted the need for
public comment in the proposed rule on
two specific provisions of Amendment
17 raised by the New England Fishery
Management Council, detailed in the
September 7, 2011, “deeming” letter to
the Regional Administrator.

First, NMFS specifically solicited
public comment on whether state-
operated permit banks should be

prohibited from using additional funds
to acquire permits prior to Council
review. The State of New Hampshire
commented that it was “not opposed” to
the proposed regulation as written.
However, NMFS has determined that
the proposed rule is inconsistent with
Amendment 17 language and it is not
appropriate in the context of
Amendment 17 for NMFS to prohibit
the mere acquisition of a permit that
may or may not be used in the state-
operated permit bank. Moreover, there
is nothing in the current regulations that
prohibits any interested party, including
a state, from acquiring a permit.
Therefore, the Council cannot prohibit a
state from acquiring a permit with
additional funding it receives or impose
any conditions on the acquisition of
such a permit. If more funds become
available to a state, the use of those
additional funds to allocate or transfer
ACE by a state-operated permit bank as
defined in this action must first be
reviewed by the Council for consistency
with the goals and objectives of the NE
Multispecies FMP prior to the state
using those funds outside of the sector
process. A state would not be
authorized to allocate or transfer any
ACE that may be associated with new
permits obtained as a result of the
additional funds, unless the state either:
(1) provides the Council the opportunity
to review the implications of the
expanded permit bank to the goals and
objectives of the NE Multispecies FMP;
or (2) forms or joins an approved
groundfish sector. This language is
consistent with the language in
Amendment 17 as approved by the
Council. The regulations implemented
by this rule have been changed
accordingly.

Second, NMFS sought public
comment on whether state-operated
permit banks should be allowed to
carry-over unused ACE and DAS from
one fishing year into the next. In
deeming the proposed regulations
necessary and appropriate for
implementing Amendment 17, the
Council questioned whether the
carryover of unused ACE provision for
sectors in current regulations should be
included in these implementing
regulations even though the amendment
is silent on this issue. However, the
Council did not submit a comment on
this issue. In the absence of any
comments on this issue, and because the
amendment itself and accompanying
regulations do not propose carry-over
provisions, NMFS cannot unilaterally
add such a provision to this final rule.
Moreover, NMFS summarized in the
proposed rule that there are reasons

distinct from the sector process that
explain why carry-over may not be
appropriate for state-operated permit
banks. Therefore, state-operated permit
banks cannot carry-over uncaught ACE
from one fishing year to the next.

3. Canceled Trip DAS Credit

This final rule implements a
provision that is separate from
Amendment 17, allowing NMFS to
credit DAS to a vessel that cancels a
fishing trip prior to setting or hauling
fishing gear and which, therefore, does
not catch or land fish at any time on the
trip. This provision applies to all
fisheries that operate under a DAS
management system, specifically the NE
multispecies, monkfish, and Atlantic
sea scallop fisheries. Because this DAS
credit would only be granted for
situations in which no fishing activity
occurs, it is not expected to have a
negative impact on fishing-related
mortality in the DAS fisheries. This
measure will be applied retroactively for
the 2011 fishing years for those fisheries
(the fishing years are not the same).

To ensure the enforceability of this
provision, vessels seeking a DAS credit
must notify NMFS’ Office of Law
Enforcement (OLE) to coordinate a
monitored landing event. Vessels that
are required to use a vessel monitoring
system (VMS) must send a VMS email
to OLE at the earliest opportunity prior
to crossing the VMS demarcation line
upon return to port. Vessels not
required to use a VMS must use the
interactive voice response (IVR) line to
make the notification. Additionally,
both VMS and IVR vessels must submit
a written DAS credit form along with
the vessel trip report for the canceled
trip to NMFS.

The following information must be
submitted on the written DAS credit
request form: Owner/corporation name;
vessel name; permit number; U.S. Coast
Guard documentation number or state
registration number; vessel operator
name; trip departure and landing date;
date and time VMS email was sent or
IVR backup line was called; and reason
for canceling the trip. Forms must be
submitted within 30 days from the day
the vessel returned to port on the
canceled trip.

For DAS credits that are requested
near the end of the fishing year, the
credited DAS will apply to the year in
which the canceled trip occurred.
Credited DAS that remain unused at the
end of the fishing year or are not
credited until the following fishing year
can be carried over into the next fishing
year, provided they do not to exceed the
maximum number of DAS allowed to be
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carried over for the fishery being
credited.

Comments and Responses

Three comments were received on the
proposed rule. Two comments, one from
the State of New Hampshire, and one
from a member of the public, expressed
general support for the amendment. One
comment from a member of the fishing
industry expressed concern about
common pool vessels being excluded
from state-operated permit bank ACE.

Comment 1: The State of New
Hampshire did not oppose the Council
reviewing plans by its state-operated
permit bank prior to acquiring
additional Federal fishing permits.

Response: NMFS has determined that
the proposed regulation for this
provision is not consistent with
Amendment 17 and it is not appropriate
for NMFS to prohibit the mere
acquisition of a permit by a state in the
context of Amendment 17. In addition,
nothing in the current regulations for
this provision prohibits any interested
party, including a state-operated permit
bank, from acquiring a permit.
Therefore, this rule does not prohibit a
state from acquiring a permit or impose
conditions on a state regarding such an
acquisition. Rather, this rule provides
that if more funds from any source
become available to a state to obtain
additional permits, the state-operated
permit bank may not allocate or transfer
ACE that may be associated with the
new permit until the state-operated
permit bank provides the Council with
the opportunity to review the
implications of the expanded permit
bank with the goals and objectives of the
NE Multispecies FMP. However, once
the Council has the opportunity to
conduct such a review, the state-
operated permit bank may allocate or
transfer any such ACE provided it is
consistent with the MOAs with NOAA
and other applicable law.

Comment 2: The State of New
Hampshire was not opposed to allowing
DAS credit to vessels cancelling fishing
trips prior to engaging in fishing activity
for fisheries managed under a DAS
system.

Response: NMFS agrees with this
comment and has approved this
measure in this action.

Comment 3: One individual expressed
concern that fishermen not enrolled in
a sector (i.e., the common pool) are
unable to acquire ACE from state-
operated permit banks.

Response: Prior to Amendment 17,
the only entities able to transfer ACE
were approved sectors. Amendment 17
allows a state-operated permit bank to
transfer ACE and/or DAS to another

sector without becoming or enrolling in
a sector. Neither sectors nor state-
operated permit banks are able to
transfer ACE to an individual not
enrolled in a sector. However, common
pool vessels may lease DAS from a state-
operated permit bank for cooperative
research purposes. Allowing a permit
bank to transfer ACE to an individual
fisherman in the common pool is
inconsistent with current regulations
and the FMP and therefore prohibited.
Moreover, because this type of transfer
regarding sectors was not proposed in
Amendment 17, NMFS may not
unilaterally add it.

Changes From the Proposed Rule

As described above, NMFS has
determined that the proposed rule is
inconsistent with Amendment 17
language, and that it is not appropriate
in the context of Amendment 17 for
NMFS to prohibit the mere acquisition
of a permit that may or may not be used
in the state-operated permit bank.
Therefore, the regulation at 50 CFR
648.87(e)(6) has been modified in this
final rule to be consistent with the
language in Amendment 17 as approved
by the Council.

Classification

The Administrator, Northeast Region,
NMFS, determined that Amendment 17
to the NE Multispecies FMP is necessary
for the conservation and management of
the groundfish fishery and that it is
consistent with the Magnuson-Stevens
Fishery Conservation and Management
Act and other applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 605(b), the Chief Counsel
for Regulation of the Department of
Commerece certified to the Chief Counsel
for Advocacy of the Small Business
Administration during the proposed
rule stage that this action would not
have a significant economic impact on
a substantial number of small entities.
The factual basis for the certification
was published in the proposed rule and
is not repeated here. No comments were
received regarding this certification. As
a result, a regulatory flexibility analysis
was not required and none was
prepared.

This final rule contains a collection-
of-information requirement subject to
the Paperwork Reduction Act (PRA) and
that has been submitted for approval by
OMB under control numbers 0648—-0202
and 0648—1212. NMFS will notify the
affected public through a follow-up
notice in the Federal Register
announcing OMB’s clearance of the

collection-of-information requirements.
Under this action, in order to request a
DAS credit, vessel owners are required
to provide NMFS with an initial
notification as well as the submission of
a DAS credit request form. The public
burden for requesting a DAS credit is
estimated to average 15 minutes per
application, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
information. Send comments regarding
these burden estimates or any other
aspect of this data collection, including
suggestions for reducing the burden, to
NMEFS (see ADDRESSES) and by email to
OIRA_Submission@omb.eop.gov, or fax
to 202-395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

List of Subjects in 50 CFR Part 648

Fish, Fisheries, Reporting and
recordkeeping requirements.

Dated: March 19, 2012.
Samuel D. Rauch III,
Acting Assistant Administrator, For Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §648.2, revise the definition for
“Annual catch entitlement (ACE)”’ and
add a new definition for “State-operated
permit bank” in alphabetical order to
read as follows:

§648.2 Definitions.
* * * * *

Annual catch entitlement (ACE), with
respect to the NE multispecies fishery,
means the share of the annual catch
limit (ACL) for each NE multispecies
stock that is allocated to an individual
sector or state-operated permit bank
based upon the cumulative fishing
history attached to each permit
participating in that sector or held by a
state-operated permit bank in a given
year. This share may be adjusted due to
penalties for exceeding the sector’s ACE
for a particular stock in earlier years, or
due to other violations of the FMP,
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including the yearly sector operations
plan. When a sector’s or state-operated
permit bank’s share of a NE
multispecies stock, as determined by the
fishing histories of vessels participating
in that sector or permits held by a state-
operated permit bank, is multiplied by
the available catch, the result is the
amount of ACE (live weight in pounds)
that can be harvested (landings and
discards) by participants in that sector
or transferred by a state-operated permit
bank, during a particular fishing year.

* * * * *

State-operated permit bank means a
depository established and operated by
a state through an agreement between
NMFS and a state in which Federal
grant funds have been used by the state
to obtain Federal fishing vessel permits
so that the fishing access privileges
associated with those permits may be
allocated to qualified persons and that
meets the requirement of § 648.87(e).

* * * * *

m 3.In § 648.53, revise paragraph (f) to
read as follows:

§648.53 Acceptable biological catch
(ABC), annual catch limits (ACL), annual
catch targets (ACT), DAS allocations, and
individual fishing quotas (IFQ).

* * * * *

(f) DAS credits—(1) Good Samaritan
credit. A limited access vessel operating
under the DAS program and that spends
time at sea assisting in a USCG search
and rescue operation or assisting the
USCG in towing a disabled vessel, and
that can document the occurrence
through the USCG, will not accrue DAS
for the time documented.

(2) Canceled trip DAS credit. A
limited access vessel operating under
the DAS program and that ends a fishing
trip prior to setting and/or hauling
fishing gear for any reason may request
a cancelled trip DAS credit for the trip
based on the following conditions and
requirements:

(i) There is no fish onboard the vessel
and no fishing operations on the vessel
were initiated, including setting and/or
hauling fishing gear; and

(ii) The owner or operator of the
vessel fishing under a DAS program and
required to use a VMS as specified
under § 648.10(b) makes an initial trip
cancelation notification from sea, at the
time the trip was canceled, or at the
earliest opportunity prior to crossing the
demarcation line as defined at
§648.10(a). These reports are in the
form of an email to NMFS Office of Law
Enforcement and include at least the
following information: Operator name;
vessel name; vessel permit number; port
where vessel will return; date trip
started; estimated date/time of return to

port; and a statement by the operator
that no fish were onboard and no fishing
activity occurred; and

(iii) The owner or operator of the
vessel operating under the DAS program
required to use the IVR call in as
specified under § 648.10(h) makes an
initial trip cancelation notification to
NMFS by calling the IVR back at the
time the trip was canceled, or at the
earliest opportunity prior to returning to
port. This request must include at least
the following information: Operator
name; vessel name; vessel permit
number; port where vessel will return;
date trip started; estimated date/time of
return to port; and a statement from the
operator that no fish were onboard and
no fishing activity occurred; and

(iv) The owner or operator of the
vessel requesting a canceled trip DAS
credit, in addition to the requirements
in paragraphs (f)(2)(ii) and (iii) of this
section, submits a written DAS credit
request form to NMFS within 30 days of
the vessel’s return to port from the
canceled trip. This application must
include at least the following
information: Date and time when the
vessel canceled the fishing trip; date
and time of trip departure and landing;
operator name; owner/corporation
name; permit number; hull
identification number; vessel name; date
and time notification requirements
specified under paragraphs (f)(2)(ii) and
(iii) of this section were made; reason
for canceling the trip; and owner/
operator signature and date; and

(v) The vessel trip report for the
canceled trip as required under
§648.7(b) is submitted along with the
DAS credit request form; and

(vi) For DAS credits that are requested
near the end of the fishing year as
defined at § 648.2, and approved by the
Regional Administrator, the credited
DAS apply to the fishing year in which
the canceled trip occurred. Credited
DAS that remain unused at the end of
the fishing year or that are not credited
until the following fishing year may be
carried over into the next fishing year,
not to exceed the maximum number of
carryover DAS as specified under
paragraph (d) of this section.
*

* * * *

m 4.In §648.82, remove and reserve
paragraph (m) and revise paragraph (f)
to read as follows:

§648.82 Effort-control program for NE
multispecies limited access vessels.
* * * * *

(f) DAS credits—(1) Good Samaritan
credit. A limited access vessel fishing
under the DAS program and that spends
time at sea assisting in a USCG search
and rescue operation or assisting the

USCG in towing a disabled vessel, and
that can document the occurrence
through the USCG, shall not accrue DAS
for the time documented.

(2) Canceled trip DAS credit. A
limited access vessel operating under
the DAS program and that ends a fishing
trip prior to setting and/or hauling
fishing gear for any reason may request
a cancelled trip DAS credit for the trip
based on the following conditions and
requirements:

(i) There is no fish onboard the vessel
and no fishing operations on the vessel
were initiated, including setting and/or
hauling fishing gear; and

(ii) The owner or operator of the
vessel fishing under a DAS program and
required to use a VMS as specified
under § 648.10(b) makes an initial trip
cancelation notification from sea, at the
time the trip was canceled, or at the
earliest opportunity prior to crossing the
demarcation line as defined at
§648.10(a). These reports are in the
form of an email to NMFS Office of Law
Enforcement and include at least the
following information: Operator name;
vessel name; vessel permit number; port
where vessel will return; date trip
started; estimated date/time of return to
port; and a statement from the operator
must that no fish were onboard and no
fishing activity occurred; and

(iii) The owner or operator of the
vessel operating under the DAS program
required to use the IVR call in as
specified under § 648.10(h) makes an
initial trip cancelation notification to
NMFS by calling the IVR back at the
time the trip was canceled, or at the
earliest opportunity prior to returning to
port. This request must include at least
the following information: Operator
name; vessel name; vessel permit
number; port where vessel will return;
date trip started; estimated date/time of
return to port; and a statement from the
operator that no fish were onboard and
no fishing activity occurred; and

(iv) The owner or operator of the
vessel requesting a canceled trip DAS
credit, in addition to the requirements
in paragraphs (f)(2)(ii) and (iii) of this
section, submits a written DAS credit
request form to NMFS within 30 days of
the vessel’s return to port from the
canceled trip. This application must
include at least the following
information: Date and time when the
vessel canceled the fishing trip; date
and time of trip departure and landing;
operator name; owner/corporation
name; permit number; hull
identification number; vessel name; date
and time notification requirements
specified under paragraphs (f)(2)(ii) and
(iii) of this section were made; reason
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for canceling the trip; and owner/
operator signature and date; and

(v) The vessel trip report for the
canceled trip as required under
§648.7(b) is submitted along with the
DAS credit request form; and

(vi) For DAS credits that are requested
near the end of the fishing year as
defined at § 648.2, and approved by the
Regional Administrator, the credited
DAS apply to the fishing year in which
the canceled trip occurred. Credited
DAS that remain unused at the end of
the fishing year or are not credited until
the following fishing year may be
carried over into the next fishing year,
not to exceed the maximum number of
carryover DAS as specified under
paragraph (a)(1) of this section.

(3) DAS credit for standing by
entangled whales. A limited access
vessel fishing under the DAS program
that reports and stands by an entangled
whale may request a DAS credit for the
time spent standing by the whale. The
following conditions and requirements
must be met to receive this credit:

(i) At the time the vessel begins
standing by the entangled whale, the
vessel operator must notify the USCG
and the Center for Coastal Studies, or
another organization authorized by the
Regional Administrator, of the location
of the entangled whale and that the
vessel is going to stand by the entangled
whale until the arrival of an authorized
response team;

(i) Only one vessel at a time may
receive credit for standing by an
entangled whale. A vessel standing by
an entangled whale may transfer its
stand-by status to another vessel while
waiting for an authorized response team
to arrive, provided it notifies the USCG
and the Center for Coastal Studies, or
another organization authorized by the
Regional Administrator, of the transfer.
The vessel to which stand-by status is
transferred must also notify the USCG
and the Center for Coastal Studies or
another organization authorized by the
Regional Administrator of this transfer
and comply with the conditions and
restrictions of this part;

(iii) The stand-by vessel must be
available to answer questions on the
condition of the animal, possible
species identification, severity of
entanglement, etc., and take
photographs of the whale, if possible,
regardless of the species of whale or
whether the whale is alive or dead,
during its stand-by status and after
terminating its stand-by status. The
stand-by vessel must remain on scene
until the USCG or an authorized
response team arrives, or the vessel is
informed that an authorized response
team will not arrive. If the vessel

receives notice that a response team is
not available, the vessel may
discontinue standing-by the entangled
whale and continue fishing operations;
and

(iv) To receive credit for standing by
an entangled whale, a vessel must
submit a written request to the Regional
Administrator. This request must
include at least the following
information: Date and time when the
vessel began its stand-by status; date of
first communication with the USCG;
and date and time when the vessel
terminated its stand-by status. DAS
credit shall not be granted for the time
a vessel fishes when standing by an
entangled whale. Upon a review of the
request, NMFS shall consider granting
the DAS credit based on information
available at the time of the request,
regardless of whether an authorized
response team arrives on scene or a
rescue is attempted. NMFS shall notify
the permit holder of any DAS
adjustment that is made or explain the
reasons why an adjustment will not be

made.
* * * * *

m 5.In §648.87, add paragraph (e) to
read as follows:

§648.87 Sector allocation.

* * * * *

(e) State-operated permit bank. A
state-operated permit bank must meet
and is subject to the following
requirements and conditions:

(1) The state-operated permit bank
must be initially established using a
Federal grant award from NOAA
through a valid Memorandum of
Agreement (MOA) with NMFS and the
state must maintain and comply with
such MOA. The MOA must contain and
the state must comply with at least the
following requirements and conditions:

(i) The state may not associate a state-
operated permit bank permit with a
vessel engaged in any fishing or other
on-the-water activities;

(ii) The state must establish the
minimum eligibility criteria to
determine whether a sector and its
associated vessels are qualified to
receive either ACE or DAS from the
state-operated permit bank;

(iii) The state must identify a program
contact person for the state agency
administering the state-operated permit
bank;

(iv) The state must provide to NMFS
a list of all permits held by the state
under the aegis of the state-operated
permit bank, and declare which permits
will be used in the coming fishing year
for exclusively DAS leasing to common
pool vessels and which permits are to be

used exclusively for transferring ACE to
sectors (including the leasing of DAS to
sector vessels for the purpose of
complying with the requirements of
other FMPs); and

(v) The state must prepare and submit
an annual performance report to NMFS,
and that said performance report must
include, at a minimum, the following
elements:

(A) A comprehensive listing of all
permits held by the state-operated
permit bank, identifying whether a
permit was used for ACE transfers to
sectors (including DAS leases to the
sector members) or DAS leases to
common pool vessels, the total amount
of ACE, by stock, and DAS available to
the state-operated permit bank for
transfers and leases to sectors and
common-pool vessels;

(B) A comprehensive listing of all
sectors to which ACE was transferred
from the state-operated permit bank,
including the amount, by stock, of ACE
transferred to each sector, including a
list of all vessels that harvested the ACE
transferred to the sector and the
amounts harvested;

(C) A comprehensive listing of all
sector vessels to which DAS were leased
from the state-operated permit bank,
including the number of DAS leased to
each sector vessel; and

(D) A comprehensive listing of all
common pool vessels to which DAS
were leased from the state-operated
permit bank, including the number of
DAS leased to each common pool
vessel.

(2) Eligibility. If a state is issued a
permit that meets sector eligibility
requirements, as defined in paragraph
(a)(3) of this section, such permit may
be held by a state-operated permit bank.

(3) Allocation and utilization of
ACE—(i) Allocation of ACE. The
amount of ACE allocated to a state-
operated permit bank shall be derived
from the permits appropriately declared
by the state to be “ACE permits,”
pursuant to paragraph (e)(1)(i)(v) of this
section, for the fishing year and
allocated on a stock-by-stock basis
pursuant to paragraph (b)(1)(i) of this
section.

(ii) Acquiring ACE. Except as
provided in this paragraph, a state-
operated permit bank may not acquire
ACE for a fishing year through a transfer
from a sector. If ACE is transferred to a
sector from a state-operated permit
bank, NMFS may authorize the return of
the unused portion of such ACE (up to
the total originally transferred) to the
state-operated permit bank upon written
agreement by both parties. The state-
operated permit bank may then
redistribute the available ACE to
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another qualifying sector during that
fishing year.

(iii) Transferring ACE. Subject to the
terms and conditions of the state-
operated permit bank’s MOAs with
NMFS, as well as ACE transfer
restrictions described in paragraph
(b)(1)(viii) of this section, a state-
operated permit bank may transfer ACE,
on a stock-by-stock basis, to other state-
operated permit banks.

(4) Allocation and utilization of days-
at-sea—(i) Allocation of DAS. The
number of DAS available for a state-
operated permit bank to provide to
sector or common pool vessels shall be
the accumulated NE Multispecies
Category A DAS assigned to the fishing
vessel permits held by the state and
appropriately declared by the state
pursuant to paragraph (e)(1)(v) of this
section to be either “ACE permits” or
“common pool permits” for that fishing
year, consistent with the terms of the
state’s permit bank MOA.

(ii) Acquiring DAS. A state-operated
permit bank may not acquire DAS
through a lease from a vessel permit
(including permits held by other state-
operated permit banks), as described in
§684.82(k). If a vessel leases DAS from
a state-operated permit bank, NMFS
may authorize the return of the unused
portion of such DAS to the state-
operated permit bank upon written
agreement by both parties, provided
none of the DAS had been used. The
state-operated permit bank may then
redistribute the available DAS to
another vessel during the same fishing

ear.

(5) Annual report. A state-operated
permit bank shall report to the Council
annually on the performance of the
state-operated permit bank. Such reports
shall include at a minimum and to the
extent that the information does not
conflict with any regulations regarding
the protection of personal and/or
proprietary information, all elements
listed in paragraph (e)(1)(v) of this
section.

(6) Use of additional funds. If
additional funds from any source
become available to a state-operated
permit bank, the state-operated permit
bank may not allocate or transfer any
ACE that may be associated with any
new permit purchased with those funds,
until the state-operated permit bank
provides the Council the opportunity to
review the implications of the expanded
state-operated permit bank to the goals
and objectives of the NE Multispecies
FMP.

(7) Violation of the terms and
conditions applicable to a state-
operated permit bank. If a state or state-
operated permit bank violates or fails to

comply with any of the requirements
and conditions specified in this section
or in the MOA referenced in paragraph
(e)(1) of this section, the state or state-
operated permit bank is subject to the
actions and penalties specified in
§648.4(n) or the MOA.

m 6. In § 648.90, revise paragraph
(a)(2)(iii) to read as follows:

§648.90 NE multispecies assessment,
framework procedures and specifications,
and flexible area action system.
* * * * *
R

Eg]) R

(iii) Based on this review, the PDT
shall recommend ACLs and develop
options necessary to achieve the FMP
goals and objectives, which may include
a preferred option. The PDT must
demonstrate through analyses and
documentation that the options they
develop are expected to meet the FMP
goals and objectives. The PDT may
review the performance of different user
groups or fleet sectors in developing
options. The range of options developed
by the PDT may include any of the
management measures in the FMP,
including, but not limited to: ACLs,
which must be based on the projected
fishing mortality levels required to meet
the goals and objectives outlined in the
FMP for the 12 regulated species and
ocean pout if able to be determined;
identifying and distributing ACLs and
other sub-components of the ACLs
among various segments of the fishery;
AMs; DAS changes; possession limits;
gear restrictions; closed areas;
permitting restrictions; minimum fish
sizes; recreational fishing measures;
describing and identifying EFH; fishing
gear management measures to protect
EFH; and designating habitat areas of
particular concern within EFH. In
addition, the following conditions and
measures may be adjusted through
future framework adjustments:
Revisions to DAS measures, including
DAS allocations (such as the
distribution of DAS among the four
categories of DAS), future uses for
Category C DAS, and DAS baselines,
adjustments for steaming time, etc.;
modifications to capacity measures,
such as changes to the DAS transfer or
DAS leasing measures; calculation of
area-specific ACLs, area management
boundaries, and adoption of area-
specific management measures; sector
allocation requirements and
specifications, including the
establishment of a new sector, the
disapproval of an existing sector, the
allowable percent of ACL available to a
sector through a sector allocation, and
the calculation of PSCs; sector

administration provisions, including at-
sea and dockside monitoring measures;
sector reporting requirements; state-
operated permit bank administrative
provisions; measures to implement the
U.S./Canada Resource Sharing
Understanding, including any specified
TAGs (hard or target); changes to
administrative measures; additional
uses for Regular B DAS; reporting
requirements; the GOM Inshore
Conservation and Management
Stewardship Plan; adjustments to the
Handgear A or B permits; gear
requirements to improve selectivity,
reduce bycatch, and/or reduce impacts
of the fishery on EFH; SAP
modifications; revisions to the ABC
control rule and status determination
criteria, including, but not limited to,
changes in the target fishing mortality
rates, minimum biomass thresholds,
numerical estimates of parameter
values, and the use of a proxy for
biomass may be made either through a
biennial adjustment or framework
adjustment; and any other measures
currently included in the FMP.

* * * * *

m 7.In § 648.92, revise paragraph (b)(4)
to read as follows:

§648.92 Effort-control program for
monkfish limited access vessels.
* * * * *

(b) * * %

(4) DAS credits—(i) Good Samaritan
credit. A limited access vessels fishing
under the DAS program and that spends
time at sea assisting in a USCG search
and rescue operation or assisting the
USCG in towing a disabled vessel, and
that can document the occurrence
through the USCG, will not accrue DAS
for the time documented.

(ii) Canceled trip DAS credit. A
limited access vessel operating under
the DAS program and that end a fishing
trip prior to setting and/or hauling
fishing gear for any reason may request
a cancelled trip DAS credit for the trip
based on the following conditions and
requirements.

(A) There is no fish onboard the
vessel and no fishing operations on the
vessel were initiated, including setting
and/or hauling fishing gear; and

(B) The owner or operator of the
vessel fishing under a DAS program and
required to use a VMS as specified
under § 648.10(b) makes an initial trip
cancelation notification from sea, at the
time the trip was canceled, or at the
earliest opportunity prior to crossing the
demarcation line as defined at
§648.10(a). These reports are in the
form of an email to NMFS Office of Law
Enforcement and include at least the
following information: Operator name;
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vessel name; vessel permit number; port
where vessel will return; date trip
started; estimated date/time of return to
port; and a statement from the operator
that no fish were onboard and no fishing
activity occurred; and

(C) The owner or operator of the
vessel operating under the DAS program
required to use the IVR call in as
specified under § 648.10(h) makes an
initial trip cancelation notification to
NMEFS by calling the IVR back at the
time the trip was canceled, or at the
earliest opportunity prior to returning to
port. This request must include at least
the following information: Operator
name; vessel name; vessel permit
number; port where vessel will return;
date trip started; estimated date/time of
return to port; and a statement from the
operator that no fish were onboard and
no fishing activity occurred; and

(D) The owner or operator of the
vessel requesting a canceled trip DAS
credit, in addition to the requirements
in paragraphs (b)(4)(ii)(B) and (C) of this
section, submits a written DAS credit
request form to NMFS within 30 days of
the vessel’s return to port from the
canceled trip. This application must
include at least the following
information: Date and time when the
vessel canceled the fishing trip; date
and time of trip departure and landing;
operator name; owner/corporation
name; permit number; hull
identification number; vessel name; date
and time notification requirements
specified under paragraphs (b)(4)(ii)(B)
and (C) of this section were made;
reason for canceling the trip; and
owner/operator signature and date; and

(E) The vessel trip report for the
canceled trip as required under
§648.7(b) is submitted along with the
DAS credit request form; and

(F) For DAS credits that are requested
near the end of the fishing year as
defined at § 648.2, and approved by the
Regional Administrator, the credited
DAS apply to the fishing year in which
the canceled trip occurred. Credited
DAS that remain unused at the end of
the fishing year or are not credited until
the following fishing year and may be
carried over into the next fishing year,
not to exceed the maximum number of
carryover DAS as specified under
paragraph (a)(1) of this section.

[FR Doc. 2012-7062 Filed 3-22-12; 8:45 am|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 111207737-2141-02]
RIN 0648-XB112

Pacific Cod by Catcher Vessels
Greater Than or Equal to 50 Feet (15.2
Meters) Length Overall Using Hook-
and-Line Gear in the Central
Regulatory Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific cod by catcher vessels
(CVs) greater than or equal to 50 feet
(15.2 meters (m)) in length overall
(LOA) using hook-and-line gear in the
Central Regulatory Area of the Gulf of
Alaska (GOA). This action is necessary
to prevent exceeding the A season
allowance of the 2012 Pacific cod total
allowable catch apportioned to CVs
greater than or equal to 50 feet (15.2 m)
LOA using hook-and-line gear in the
Central Regulatory Area of the GOA.
DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 20, 2012, through
1200 hrs, A.Lt., September 1, 2012.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.
Regulations governing sideboard
protections for GOA groundfish
fisheries appear at subpart B of 50 CFR
part 680.

The A season allowance of the 2012
Pacific cod total allowable catch (TAC)
apportioned to CVs greater than or equal
to 50 feet (15.2 m) LOA using hook-and-
line gear in the Central Regulatory Area
of the GOA 1is 2,372 metric tons (mt), as
established by the final 2012 and 2013
harvest specifications for groundfish of
the GOA (77 FR 15194, March 14, 2012).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator) has

determined that the A season allowance
of the 2012 Pacific cod TAC
apportioned to CVs greater than or equal
to 50 feet (15.2 m) LOA using hook-and-
line gear in the Central Regulatory Area
of the GOA will soon be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 2,272 mt, and is setting
aside the remaining 100 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by CVs
greater than or equal to 50 feet (15.2 m)
LOA using hook-and-line gear in the
Central Regulatory Area of the GOA.
After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Acting Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of directed fishing for
Pacific cod for CVs greater than or equal
to 50 feet (15.2 m) LOA using hook-and-
line gear in the Central Regulatory Area
of the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of March 19, 2012.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 20, 2012.

Steven Thur,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-7043 Filed 3—20-12; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 111207737-2141-02]
RIN 0648-XB111

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 630 in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; modification of
a closure.

SUMMARY: NMFS is opening directed
fishing for pollock in Statistical Area
630 of the Gulf of Alaska (GOA) for 72
hours. This action is necessary to fully
use the B season allowance of the 2012
total allowable catch of pollock in
Statistical Area 630 of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 21, 2012, through
1200 hrs, A.l.t., March 24, 2012.
Comments must be received at the
following address no later than 4:30
p.m., A.lLt., April 4, 2012.

ADDRESSES: You may submit comments,
identified by NOAA-NMFS-2012-0066,
by any one of the following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal
www.regulations.gov. To submit
comments via the e-Rulemaking Portal,
first click the ‘“submit a comment” icon,
then enter NOAA-NMFS-2012-0066 in
the keyword search. Locate the
document you wish to comment on
from the resulting list and click on the
“Submit a Comment” icon on that line.

e Mail: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Mail comments to P.O.
Box 21668, Juneau, AK 99802—-1668.

e Fax: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Fax comments to 907—
586—-7557.

e Hand delivery to the Federal
Building: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Deliver comments to
709 West 9th Street, Room 420A,
Juneau, AK.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing
on www.regulations.gov without change.
All personal identifying information
(e.g., name, address) submitted
voluntarily by the sender will be
publicly accessible. Do not submit
confidential business information, or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word or Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

NMFS closed directed fishing for
pollock in Statistical Area 630 of the
GOA under §679.20(d)(1)(iii) on March
10, 2012 (77 FR 14698, March 13, 2012).

As of March 15, 2012, NMFS has
determined that approximately 1,389
metric tons of pollock remain in the
directed fishing allowance for pollock in
Statistical Area 630 of the GOA.
Therefore, in accordance with
§679.25(a)(1)(i), (a)(2)(i)(C), and
(a)(2)(iii)(D), and to fully utilize the B
season allowance of the 2012 TAC of
pollock in Statistical Area 630 of the
GOA, NMFS is terminating the previous
closure and is reopening directed
fishing pollock in Statistical Area 630 of
the GOA, effective 1200 hrs, A.lLt.,
March 21, 2012.

In accordance with §679.20(d)(1)(iii),
the Regional Administrator finds that
this directed fishing allowance will be
reached after 72 hours. Consequently,
NMFS is prohibiting directed fishing for
pollock in Statistical Area 630 of the
GOA, effective 1200 hrs, A.l.t., March
24, 2012. The Administrator, Alaska

Region (Regional Administrator)
considered the following factors in
reaching this decision: (1) The current
catch of pollock in Statistical Area 630
of the GOA and, (2) the harvest capacity
and stated intent on future harvesting
patterns of vessels in participating in
this fishery.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the opening of the directed
pollock fishery in Statistical Area 630 of
the GOA. Immediate notification is
necessary to allow for the orderly
conduct and efficient operation of this
fishery, to allow the industry to plan for
the fishing season, and to avoid
potential disruption to the fishing fleet
and processors. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of March 19, 2012.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Without this inseason adjustment,
NMEFS could not allow pollock fishery
in Statistical Area 630 of the GOA to be
harvested in an expedient manner and
in accordance with the regulatory
schedule. Under §679.25(c)(2),
interested persons are invited to submit
written comments on this action to the
above address until April 4, 2012.

This action is required by § 679.25
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 20, 2012.
Steve Thur,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-7046 Filed 3—20-12; 4:15 pm]
BILLING CODE 3510-22-P


http://www.regulations.gov
http://www.regulations.gov

16951

Proposed Rules

Federal Register
Vol. 77, No. 57

Friday, March 23, 2012

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 59
[Doc. No. AMS-LS—11-0049]

Livestock Mandatory Reporting
Program; Establishment of the
Reporting Regulation for Wholesale
Pork

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: On April 2, 2001, the U.S.
Department of Agriculture, Agricultural
Marketing Service (AMS) implemented
the Livestock Mandatory Reporting
(LMR) program as required by the
Livestock Mandatory Reporting Act of
1999 (1999 Act). In October 2006, the
LMR program was reauthorized by
Congress through September 2010. On
September 28, 2010, the Mandatory
Price Reporting Act of 2010 (2010
Reauthorization Act) reauthorized LMR
for an additional 5 years and added a
provision for mandatory reporting of
wholesale pork cuts. The 2010
Reauthorization Act directed the
Secretary to engage in negotiated
rulemaking to make required regulatory
changes for mandatory wholesale pork
reporting and establish a negotiated
rulemaking committee to develop these
changes. This proposed rule reflects the
work of the USDA Wholesale Pork
Reporting Negotiated Rulemaking
Committee (Committee).

DATES: Written comments must be
received by May 22, 2012. Written
comments on the information collection
and recordkeeping provisions of this
proposed rule must be received by May
22,2012.

ADDRESSES: Comments should be
submitted electronically at http://
www.regulations.gov. Comments may
also be sent to Michael Lynch, Director;
USDA, AMS, LS, LGMN Division; 1400
Independence Ave. SW., Room 2619-S;
Washington, DC 20250; Telephone

number (202) 720-6231; or Fax (202)
690-3732.

Comments should reference docket
number AMS-LS-11-0049 and note the
date and page number of this issue of
the Federal Register. Submitted
comments will be available for public
inspection at http://
www.regulations.gov, or during regular
business hours at the above address. All
comments submitted in response to this
proposed rule will be included in the
record and will be made available to the
public. Please be advised that the
identity of the individuals or entities
submitting the comments will be made
public on the Internet at the address
provided above.

Comments that specifically pertain to
the information collection and
recordkeeping requirements of this
action should also be sent to the Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget, New
Executive Office Building, 725 17th
Street NW., Room 725, Washington, DC
20503.

FOR FURTHER INFORMATION CONTACT:
Michael Lynch, Director; USDA, AMS,
LS, LGMN Division; 1400 Independence
Ave. SW., Room 2619-S; Washington,
DC 20250; at (202) 720-6231; fax (202)
690-3732, or email
Michael . Lynch@ams.usda.gov.

SUPPLEMENTARY INFORMATION:

Background

The 1999 Act was enacted into law on
October 22, 1999 (Pub. L. 106—78) as an
amendment to the Agricultural
Marketing Act of 1946 (7 U.S.C. 1621—
1627, 1635—-1638d). The purpose of the
1999 Act was to establish a program of
information regarding the marketing of
cattle, swine, lambs, and the products of
such livestock that provides information
that can be readily understood by
producers; improves the price and
supply reporting services of USDA; and
encourages competition in the
marketplace for livestock and livestock
products. On December 1, 2000, AMS
published the final rule to implement
the LMR program as required by the
1999 Act (65 FR 75464) with an
effective date of January 30, 2001. This
effective date was subsequently delayed
until April 2, 2001 (66 FR 8151).

The statutory authority for the
program lapsed on September 30, 2005.
At that time, AMS sent letters to all

packers required to report under the
1999 Act requesting they continue to
submit information voluntarily. In
October 2006, Congress passed the
Livestock Mandatory Reporting
Reauthorization (2006 Reauthorization
Act) (Pub. L. 109-296). The 2006
Reauthorization Act re-established the
regulatory authority for the continued
operation of the LMR program through
September 30, 2010, and separated the
reporting requirements for sows and
boars from barrows and gilts, among
other changes. On May 16, 2008, USDA
published the final rule to re-establish
and revise the LMR program (73 FR
28606). The rule incorporated the swine
reporting changes contained within the
2006 Reauthorization Act, as well as
enhanced the program’s overall
effectiveness and efficiency based on
AMS’s experience in the administration
of the program. The LMR final rule
became effective on July 15, 2008.

The Food, Conservation, and Energy
Act of 2008 (2008 Farm Bill) (Pub. L.
110-234) directed the Secretary of
Agriculture (Secretary) to conduct a
study to determine advantages,
drawbacks, and potential
implementation issues associated with
adopting mandatory wholesale pork
reporting. The report from this study
concluded that voluntary negotiated
wholesale pork price reporting is thin,
and becoming thinner. It also found
some degree of support for moving to
mandatory price reporting at every
segment of the industry interviewed,
and that the benefits likely would
exceed the cost of moving from a
voluntary to a mandatory reporting
program for wholesale pork. The report
was delivered to Congress on March 25,
2010. A copy of the full report is
available on the AMS Web site at
http://www.ams.usda.gov/AMSv1.0/
marketnews by clicking on ““Livestock,
Meats, Grain, and Hay,” then “Livestock
Mandatory Reporting.”

On September 28, 2010, the 2010
Reauthorization Act (Pub. L. 111-239),
reauthorized LMR for an additional
5 years and added a provision for
mandatory reporting of wholesale pork
cuts. The 2010 Reauthorization Act
directed the Secretary to engage in
negotiated rulemaking to make required
regulatory changes for mandatory
wholesale pork reporting and establish
a negotiated rulemaking committee to
develop these changes. The statute
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required that the committee include
representatives from (i) organizations
representing swine producers; (ii)
organizations representing packers of
pork, processors of pork, retailers of
pork, and buyers of wholesale pork; (iii)
the Department of Agriculture; and (iv)
interested parties that participate in
swine or pork production.

Further, the 2010 Reauthorization Act
stated that any negotiated rulemaking
committee established by the Secretary
would not be subject to the Federal
Advisory Committee Act (5 U.S.C.
Appendix 2).

Purpose of Regulatory Action

The objective of this rule is to
improve the price and supply reporting
services of AMS in order to encourage
competition in the marketplace for
wholesale pork products by increasing
the amount of information available to
participants. This is accomplished
through the establishment of a program
of information regarding the marketing
of wholesale pork products as
specifically directed by the 1999 Act,
the 2010 Reauthorization Act, and these
proposed regulations, as described in
detail in the background section.
Further, a mandatory wholesale pork
reporting program will address concerns
relative to the asymmetric availability of
market information. Pork processors are
not currently required by law to report
wholesale pork cut prices. Rather, AMS
collects information on daily sales and
price information from pork processors
on a voluntary basis. The 2008 Farm Bill
directed the Secretary to conduct a
study to determine advantages,
drawbacks, and potential
implementation issues associated with
adopting mandatory wholesale pork
reporting. The study found that
wholesale pork price reporting is thin,
and results in frequent missing or
unreportable price quotes for
subprimals.

This proposal is done in accordance
with the Mandatory Price Reporting Act
of 2010 (2010 Reauthorization Act)
[Pub. L. 111-239], which reauthorized
Livestock Mandatory Reporting for 5
years and required the addition of
wholesale pork through negotiated
rulemaking.

Summary of the Major Provisions of the
Regulatory Action in Question

This proposed rule requires packers to
report wholesale pork sales to AMS.
Specifically, the proposed rule outlines
what information packers will be
required to submit to AMS, how the
information should be submitted, and
other program requirements. Packers
will be required to submit the price of

each sale, quantity, and other
characteristics (e.g., type of sale, item
description, destination) that AMS will
use to produce timely, meaningful
market reports.

Costs and Benefits

The benefits of this proposed rule are
diffuse and difficult to quantify,
therefore, this analysis considers
benefits only on a qualitative basis. The
qualitative benefits derived from the
literature and are:

1. The increased number of firms
reporting prices to AMS under the
mandatory program will provide a more
complete data set, leading to increased
price transparency and more efficient
price discovery;

2. Allows AMS more opportunity to
keep wholesale pork reporting current
with industry marketing practices and
product offerings; and

3. Provides information to industry
participants that cannot afford to
purchase data, including small pork
processing operations, small
wholesalers and retailers, and direct and
niche marketing operations.

The major cost of complying with this
rule involves the information collection
and reporting process. The regulatory
objective of this proposed rule is to
increase the amount of information
available to participants in the
marketplace for wholesale pork and
pork products by mandating reporting of
market information by certain members
of the industry. The Committee
developed the proposed rule to achieve
this objective in the most cost-effective
manner possible. To the extent
practicable, the Committee drew upon
current industry practices and reporting
procedures for other commodities
covered by LMR in order to minimize
the burden to the industry.

Annual industry costs are expected to
be $95,770. These represent start-up
costs associated with information
technology enhancements,
recordkeeping, and submission costs.
The annual cost for each of the 56
respondents is estimated to be $1,710.
Total annual cost to the government is
expected to be approximately $300,000.
This is largely for salaries and benefits
for personnel who will collect, review,
assemble, and publish market reports on
wholesale pork. Additional costs of
approximately $325,000 will be
incurred in the first year to
accommodate information technology
system development. A complete
discussion of the cost and benefits can
be found under the discussion of
Executive Order 12866.

Negotiated Rulemaking Committee

Negotiated rulemaking is a procedure
authorized by the Negotiated
Rulemaking Act of 1996 (NRA) (5 U.S.C.
561-570) in which a proposed rule is
developed by a committee composed of
people representing interests that will
be significantly affected by the rule, and
the rulemaking agency. Experience of
various Federal agencies in negotiated
rulemaking demonstrated that using a
trained neutral party to facilitate the
process assists parties during
negotiations in identifying their real
interests, evaluating their positions,
communicating effectively, and
reaching consensus where possible.
AMS engaged the Federal Conciliation
and Mediation Service—a government
agency providing mediation, arbitration,
negotiation, and related services for
government agencies and industry—for
this purpose.

On November 24, 2010, AMS
published a notice announcing its intent
to convene a negotiated rulemaking
committee (75 FR 71568). The notice
sought public comment on the need for
the committee and on its proposed
membership, and provided others
interested in being committee members
the opportunity to submit nominations.
AMS proposed a number of
organizations for membership on the
committee that represented those
interests required to be included on
such a committee by the 2010
Reauthorization Act.

Additionally, AMS solicited
nominations from affected organizations
who also wanted to be represented on
the committee. In determining
membership, AMS considered whether
the interest represented by a member
will be affected significantly by the final
product of the committee and whether
that interest was already adequately
represented by other members. Under
section 562(5) of the NRA, “interest”
means “with respect to an issue or
matter, multiple parties which have a
similar point of view or which are likely
to be affected in a similar manner.” In
accordance with the NRA, committee
membership was limited to a maximum
of 25 members.

On January 26, 2011, AMS announced
the establishment of the Wholesale Pork
Reporting Negotiated Rulemaking
Committee (Committee); responded to
comments from the November 24, 2010,
notice; identified the final list of
members; and set forth the dates for the
first meeting (76 FR 4554).The
Committee members were:

American Meat Institute;
Chicago Mercantile Exchange;
Food Marketing Institute;
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Grocery Manufacturers Association;
Livestock Marketing Information Center;
National Farmers Union;

National Livestock Producers

Association;

National Meat Association;
National Pork Producers Council;
North American Meat Processors

Association, American Association of

Meat Processors, and Southeastern

Meat Association (1 combined

representative for all three per

organizations’ request);
United Food and Commercial Workers

Union; and
USDA, Agricultural Marketing Service.

On February 8-10, 2011, the
Committee met in St. Louis, Missouri.
Notably, during this meeting, the
Committee members developed ground
rules that addressed general rules of
conduct, participation, and reiterated
the Committee’s purpose. The ground
rules also established that all decisions
would be made by “consensus,” and
defined “consensus” as unanimous
concurrence among the Committee
members. The Committee held second
(76 FR 12887) and third (76 FR 23513)
meetings in Arlington, Virginia; March
15-17, 2011, and May 10-11, 2011,
respectively.

All meetings were open to the public
without advance registration. Members
of the public were given opportunities
to make statements during the meetings
at the discretion of the Committee, and
were able to file written statements with
the Committee for its consideration.
Meeting minutes from all Committee
proceedings and supporting materials
can be found at www.ams.usda.gov/
NegotiatedRulemaking.

Proposed Requirements

As previously discussed, the
Committee was tasked with negotiating
and developing a proposed rule to
implement mandatory reporting of
wholesale pork. In doing so, the
Committee determined what
characteristics describing sales of
wholesale pork should be reported to
AMS to allow the promulgation of
meaningful, timely reports. These
requirements are discussed in detail in
the sections immediately following and
represent the information on price,
volume, and related characteristics of
wholesale pork sales that packers will
be required to submit under LMR.

According to the LMR program (7 CFR
part 59), a packer, for purposes of swine
and wholesale pork reporting, is defined
as any person engaged in the business
of buying swine in commerce for the
purposes of slaughter, of manufacturing
or preparing meats or meat food
products from swine for sale or

shipment in commerce, or of marketing
meats of meat food products from swine
in an unmanufactured form acting as a
wholesale broker, dealer, or distributor
in commerce. For any calendar year, the
term “‘packer” includes only federally
inspected swine processing facilities
that slaughtered an average of at least
100,000 swine per year during the
immediately preceding 5 calendar years
and a person that slaughtered an average
of at least 200,000 sows, boars, or
combination thereof per year during the
immediately preceding 5 calendar years.
Additionally, in the case of a swine
processing plant or person that did not
slaughter swine during the immediately
preceding 5 calendar years, it shall be
considered a packer if the Secretary
determines the processing plant or
person should be considered a packer
under this subpart after considering its
capacity.

For the ease of the reader, this section
is organized by topic andhighlights
discussion for the proposed changes as
considered by the Committee.

Definition of Wholesale Pork

The term “wholesale pork” presented
in this proposed rule reflects only
product that the Committee feels
adequately represents the wholesale
market. The Committee carefully
considered the inclusion, or exclusion,
of items that would not represent what
is widely considered wholesale pork to
packers, processors, retailers, and others
in the supply chain. For example, it was
determined that items with commonly-
added ingredients used to extend shelf
life, such as a salt or sodium phosphate
solution, would be included. However,
items that are flavored (e.g., teriyaki
pork tenderloins, seasoned ribs, lemon
pepper sirloin roasts) would not be
considered wholesale pork and would
therefore be excluded from LMR
reporting requirements. The Committee
also discussed whether or not variety
meats and offal should be included in
the proposed definition of wholesale
pork. It was determined that offal (e.g.,
heart, kidney) would not be considered
wholesale pork; whereas processing
floor variety meats that are harvested
from the chilled carcass—such as neck
bones, tails, skins, feet, hocks, jowls,
and backfat—would be considered
wholesale pork and would be reported.
Committee consensus on the definition
of wholesale pork requires variety meats
to be reported, and refers to a separate
new definition for variety meats as
proposed herein. Definitions for
wholesale pork and variety meats
appear in the proposed revisions to
section 59.200.

Reporting Times

The Committee discussed daily
reporting times and reached consensus
on twice a day (by 10 a.m. and 2 p.m.
Central Time) for barrow and gilt
product and once per day (by 2 p.m.
Central Time) for sow and boar product.
These reporting times are outlined in
proposed new section 59.205, and are
consistent with reporting times for other
commodities covered under LMR. For
sow and boar plants, the Committee
agreed that reporting once per day was
practical. Separation of the reporting
requirements for sow and boar product
is being proposed to minimize the
reporting burden on sow and boar
packers where possible and to make the
information published for sow and boar
products more meaningful to the
industry. As a general rule, these plants
slaughter fewer animals than their
counterparts who primarily slaughter
barrows and gilts, and would therefore
have a lower number of reportable
transactions. Further, publishing sow/
boar product information twice daily
would provide little benefit in terms of
added market transparency, as prices in
this sector of the market fluctuate less
than in the barrow/gilt market. Many of
the plants producing this type of
product would be smaller in nature and
it would be unnecessarily burdensome
to require twice daily reporting. The
Committee agreed that reporting this
type of product once per day meets the
industry’s needs.

Price Reporting Basis

Over the course of the three meetings,
price reporting basis generated
significant discussion by the Committee.
There was Committee discussion
regarding two different reporting
methods that could be proposed for
pork mandatory reporting: Free-on-
Board (F.O.B.) Omaha basis, which was
used for the voluntary program, and
F.O.B. Plant basis, which is currently
used for mandatory reporting of boxed
beef and lamb. Committee members
who indicated a preference for reporting
F.O.B. Plant basis stated that reporting
prices on this basis would reflect the
actual transaction that occurred within
the marketplace without additional
adjustments for a centralized reporting
location. Further, there was concern
expressed that reporting swine
purchases on a plant delivered basis (as
is currently the case under LMR for
swine) and pork on an F.O.B. Omaha
basis would make data comparison
difficult. Committee members who
indicated a preference for reporting
prices on an F.O.B. Omaha basis cited
the desire for consistency with current
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practice, among other factors. During
the final meeting, the Committee
reached consensus that prices would be
reported on both an F.O.B. Omaha basis
and F.O.B. Plant basis.

The Committee agreed that F.O.B.
Omaha basis will be calculated using
freight information provided by AMS.
While this information is not intended
for inclusion in the regulations, AMS is
outlining its plan to assist reporting
entities. The Committee believed that
this requirement for all packers to
utilize the same conversion
methodology provides greater
consistency with these reported prices,
and is conducive to the audit process
implicit with LMR. As reflected in the
draft regulatory language, AMS will
develop freight adjustment information
for use in developing F.O.B. Omaha
prices. AMS considered two options in
developing this information to derive
F.0.B. Omaha prices—a freight map
with concentric zones that reflect
different freight adjustments based on a
shipping destination’s distance from
Omaha and a per loaded mile freight
rate. A zone map could prove to be
difficult for reporting entities to comply
with as it would not be practical to
display every U.S. city, nor to expect
reporting entities to know which cities
belong in which zones. AMS believes a
simpler option is to establish a per
loaded mile freight rate that packers
could apply. For example, to determine
the F.O.B. Omaha price for a load of
pork loins shipped to Phoenix, Arizona,
the packer would figure the distance
from Omaha to Phoenix and multiply
that distance by the per loaded mile
rate, which would then be divided by
the total hundredweight of the product
being shipped. This resulting freight
expense would be deducted from the
actual delivered price per
hundredweight to reflect the FOB
Omaha price to be submitted to AMS.
AMS also believes this method would
be easier for reporting packers to
comply with and document for audit
purposes. Based on information
gathered from various sources on
transportation costs, AMS believes that,
if the freight rate would be applied
today, that per loaded mile rate would
be $2.11. Once the final rule is in place,
AMS would reevaluate the per loaded
mile rate on a quarterly basis.

The Committee considered other
price-determining characteristics as they
relate to the reporting requirements of
LMR. For example, the Committee
reached consensus that the price
reported to AMS shall include any
applicable brokerage fees, but should
not include any direct, specific, and
identifiable marketing costs (such as

point of purchase material, marketing
funds, accruals, rebates, and export
costs). Removing these types of
additional costs provides AMS a more
homogeneous price for reporting
purposes. Furthermore, the Committee
agreed that it would be overly
burdensome on reporting entities and
provide little utility for market reports
to include costs for things such as
accruals or rebates as many of these
costs are not known at the time of
transaction. The requirements for
reporting prices of wholesale pork sales
are outlined in proposed section 59.205.

Product Characteristics

The Committee reached consensus on
the type of information packers will
report to AMS as part of mandatory
wholesale pork reporting. These items
are discussed below and are outlined in
the proposed section 59.205.

Type of Sale. Committee members
reached consensus on the types of sales
of wholesale pork that must be reported.
The Committee identified and defined
three types of sale: negotiated, forward,
and formula marketing arrangement.
When packers report sales of wholesale
pork to AMS, they will be identified
using one of these three categories. For
negotiated sale, the Committee desired
to capture the traditional “spot” market,
and therefore crafted a proposed
definition that sets delivery parameters
for both boxed product (within 14 days
of the date of agreement) and combo
product (within 10 days of the date of
agreement). Additionally, there was
discussion regarding which day would
be considered “Day 1” for reporting
purposes. It was agreed by the
Committee that the day after the seller-
buyer agreement shall be considered
“Day 1” for reporting delivery periods
to ensure consistency with current
industry practices.

For the definition of a forward sale,
the Committee desired to establish these
types of transactions as occurring
outside the traditional negotiated, or
spot, window. Therefore, the Committee
agreed that the proposed definition for
forward sale means an agreement for the
sale of pork where the delivery is
beyond the timeframe of a negotiated
sale and means a sale by a packer selling
wholesale pork to a buyer of wholesale
pork under which the price is
determined by seller-buyer interaction
and agreement. The Committee also
agreed that the definition proposed for
formula marketing arrangement bases
the price paid not on seller-buyer
interaction and agreement on a given
day, but instead is established in
reference to publicly-available quoted
prices. The proposed definitions for the

terms “Type of sale,” “Negotiated sale,”
“Forward sale,” and “Formula
marketing agreement” appear in
proposed section 59.200.

Specifications. The Committee
discussed the options for submitting
data to AMS on cuts of pork according
to Institutional Meat Purchase
Specifications (IMPS), as is commonly
used with mandatory boxed beef trade.
It was decided that IMPS are not widely
used in the wholesale pork trade, and
therefore, would not be good descriptors
of product specifications. Instead, the
Committee decided that a description of
the specifications of each pork item
being transacted (e.g., vacuum-packed
Y, inch loins) would be submitted to
AMS and then the agency would group
like products together for the purpose of
publishing reports. The item’s
specification would also contain weight
ranges for the product. Characteristics
that entities would be required to report
are outlined in proposed section 59.205
(a)(2).

The Committee also discussed
whether or not to include a provision in
the proposed rule that requires packers
to submit product yield data to AMS. It
was discussed in Committee meetings
that this information was needed to
calculate the daily pork carcass cutout.
The pork carcass cutout is an estimate
of the value of a hog carcass based upon
current wholesale prices for sub-primal
pork cuts reported to AMS. The cutout
provides an indication of the overall
supply and demand situation of the
wholesale pork cuts market. A
composite value is calculated each day
for the various pork primals and these
values are aggregated to reflect a single
composite value of a pork carcass. These
cuts reflect a standard cutting
specification and must be traded on a
negotiated basis to deliver within 10
working days of the time of sale for
combo items (processing cuts) and 14
working days for boxed items (retail
cuts). It was decided by the Committee
that packers would provide the
necessary product yield information
voluntarily to AMS upon request and,
therefore, was not included in the
Committee’s proposed rule.

Product Delivery Period. Under the
existing voluntary pork reporting
program, the delivery period for
negotiated pork trades is measured in
working days rather than calendar days.
It was decided by the Committee that
the product delivery period should be
reported in calendar days to be
consistent with the requirements for
boxed beef and boxed lamb. This
reportable characteristic is outlined in
proposed section 59.205 (a)(1).
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Pork class. The Committee considered
the categories of pork class, which
describes the type of swine from which
the product was derived, and reached
consensus that there should be three
categories for reporting product: barrow/
gilt, sow, and boar. This reportable
characteristic is outlined in proposed
section 59.205 (a)(1). Further, a
proposed definition for “pork
class”’appears insection 59.200.

Destination. The Committee agreed to
add “Destination” as a characteristic of
each sale and discussed how to report
export product, especially if the report’s
primary objective is to capture sales
within the United States. It was agreed
that packers would report products’
destination in one of three categories:
Domestic, Export overseas, or North
American Free Trade Agreement
(NAFTA).

Refrigeration. Consensus was reached
by the Committee that a product’s
refrigeration type should be reported to
AMS to be used as a means for
distinguishing fresh product
transactions that may be discounted or
priced differently due to age of the
product. Splitting the fresh category into
two product age groups would provide
a means for identifying product that
may be discounted due to potential
shelf life limitations. The Committee
determined that “Day 1 should be
considered the day after production.
The form contained in Appendix A
provides timeframes against which
packers should report product
refrigeration.

Specialty Pork Products. The
Committee included a reporting
category for specialty pork products in
order to capture trade of wholesale pork
that is produced or marketed under any
specialty program, such as genetically-
selected pork, certified programs, or
specialty selection programs for quality
or breed characteristics. It was noted by
the Committee that AMS publishes
similar information reported under the
boxed beef program for ‘“branded”
programs. It was agreed by the
Committee that a trademark brand on a
product would not by itself make the
product a specialty pork product, as
outlined in the proposed definition in
section 59.200.

General Provisions

As discussed, the Committee
developed proposed changes to 7 CFR
part 59, Livestock Mandatory Reporting,
to incorporate wholesale pork into LMR.
Subpart A of part 59, General
Provisions, addresses requirements
pertinent to all aspects of mandatory
reporting. Some changes are necessary
to fully incorporate wholesale pork into

Subpart A, and are largely
administrative in nature. These
conforming changes, as they appear in
the proposed regulatory text, were
presented by AMS and adopted by the
Committee. Some sections in Subpart A
remain unchanged, but are discussed
here to provide context for the reader.

Section 59.10 details how packers
would be required to report information
and how reporting will be handled over
weekends and holidays. The
information will be reported to AMS by
electronic means. Electronic reporting
involves the transfer of data from a
packer’s electronic record keeping
system to a centrally located AMS
electronic database. The packer is
required to organize the information in
an AMS-approved format before
electronically transmitting the
information to AMS. Once the required
information has been entered into the
AMS database, it will be aggregated and
processed into various market reports
which will be released according to the
daily and weekly time schedule set forth
in these regulations. Information
regarding the specific characteristics of
each reported sale must be supplied by
lot without aggregation. No changes are
proposed for section 59.10 to
accommodate the additional
requirement of reporting wholesale pork
cuts.

This proposed rule requires the
reporting of specific market information
regarding the sales of wholesale pork
products.

Section 59.20 is proposed to be
amended by the addition of (f),
Reporting Sales of Wholesale Pork. In
addition to the aforementioned
reporting requirements, packers would
be required to maintain a record to
indicate the time a unit of wholesale
pork cuts was sold, as occurring either
before 10 a.m. central time, between 10
a.m. and 2 p.m. central time, or after 2
p-m. central time. To allow packers time
to collect, assemble, and submit the
information to AMS by the prescribed
deadlines, all covered transactions up to
within one half hour of the specified
reporting times are to be reported.

Further, section 59.20 identifies the
recordkeeping requirements imposed by
the 1999 Act and regulations on
reporting entities. Reporting packers are
required to maintain and to make
available the original contracts,
agreements, receipts, and other records
associated with any transaction relating
to the purchase, sale, pricing,
transportation, delivery, weighing,
slaughter, or carcass characteristics of
all livestock and livestock products. In
addition, they are required to maintain
such records or other information as is

necessary or appropriate to verify the
accuracy of the information required to
be reported under these regulations. All
of the above mentioned paperwork must
be maintained for at least 2 years and
must be made available to employees or
agents of USDA for routine compliance
audits, as well as for investigations
involving suspected noncompliance or
potential violations. More information
regarding compliance and review
procedures can be found in the LMR
Information section of the Livestock and
Grain Market News Web site at http://
marketnews.usda.gov/portal/lg.

Lastly, under Subpart A, section 59.30
details the general definitions of terms
used throughout the regulations and
applicable to all subparts. Where
definitions apply to only one reportable
commodity, those are included in the
appropriate subpart. For example,
definitions that pertain only to swine
and swine products are contained in
Subpart C and are proposed herein
accordingly. The majority of definitions
in section 59.30 remain unchanged from
those that were published in the 2008
final rule. Changes to section 59.30 as a
result of the addition of wholesale pork
are found in the definitions for the
terms “F.0.B.” and “Lot.” The change
to F.O.B. is proposed to reflect the
Committee’s desire to have prices
reported on both a plant and Omaha
basis. The proposed change to the term
“Lot” adds wholesale pork. There is
also an administrative change proposed
to the definition of IMPS to update a
Web site address and phone number.

Other Provisions

The 1999 Act set forth the
requirements for maintaining
confidentiality regarding the packer
reporting of proprietary information and
list the conditions under which Federal
employees can release such information.
While none of these provisions were
amended by the 2010 Reauthorization
Act or were proposed for amendment by
the Committee, they are presented here
for information. These administrative
provisions also establish that the
Secretary can make necessary
adjustments in the information reported
by packers and take action to verify the
information reported, and directs the
Secretary to report and publish reports
by electronic means to the maximum
extent practical. The 1999 Act provides
for what constitutes violations of that
Act, such as failure to report the
required information on time or failure
to report accurate information.

The section on enforcement
establishes a civil penalty of $10,000 for
each violation and provides for the
Secretary’s issuance of cease and desist
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orders. This section also provides for
notice and hearing of violations before
the Secretary, judicial review, and
issuance of an injunction or restraining
order. The fees section directs the
Secretary to not charge or assess fees for
the submission, reporting, receipt,
availability, or access to published
reports or information collected through
this program. The section on
recordkeeping requires each packer to
make available to the Secretary on
request for 2 years the original contracts,
agreements, receipts, and other records
associated with any transaction relating
to the purchase, sale, pricing,
transportation, delivery, weighing,
slaughter, or carcass characteristics of
all livestock and livestock products, as
well as such records or other
information that is necessary or
appropriate to verify the accuracy of
information required to be reported.
Also, the 1999 Act provides that
reporting entities will not be required to
report new or additional information
that they do not generally have available
or maintain, or the provisions of which
would be unduly burdensome.

Committee Recommendations

As noted, the Committee’s work
focused on developing regulatory text to
implement mandatory wholesale pork
reporting under the LMR program. The
Committee also developed several
recommendations that, while outside
their statutory purview, warrant
discussion here. The Committee
recommended that AMS implement a
transition period that would continue
voluntary reporting methodology until
12 months after the commencement of
mandatory reporting; allow for a
12 month beta testing period for the new
mandatory system; and release
mandatory data publicly each Monday
for the previous week. The Committee
asserts that this would minimize market
disruption.

Based on these recommendations,
AMS plans to transition from a
voluntary program to a mandatory
program by publishing “dual” reports
for 6 months. That is, for a period of
time, AMS will publish reports
reflecting information collected under a
voluntary reporting system and reports
reflecting information collected under a
mandatory reporting system for
wholesale pork. If AMS determines that
the information collected under a
voluntary program becomes of little
utility before the 6-month mark or if
sufficient AMS resources are not
available, it will cease collecting and
publishing this information. On the
contrary, if at the end of the 6-month
period any problems still exist with the

collection or publication of data, or if
the cessation of dual reports would
unnecessarily cause market disruption,
AMS will consult with the industry to
determine an appropriate course of
action. In that instance, AMS would
consider extending the dual reporting
period until a full 12 month period has
occurred. Further, during the transition
period, AMS intends to publish reports
reflecting information collected under
the mandatory program on a delay and
will consider the Committee’s
recommendation regarding the
appropriate time to release such reports.

In regards to testing of the information
technology systems, AMS understands
that affected entities (i.e., packers) will
not effectively be able to make
enhancements to their reporting systems
until the requirements are known, that
is, until then final rule is published.
AMS will work with packers to ensure
that an appropriate amount of time is
allowed for development and testing of
systems necessary to submit the
required data.

It should also be noted that many of
the Committee’s recommendations,
which can be found at
www.ams.usda.gov/
negotiatedrulemaking, are contained in
the proposed regulatory text.

OMB Control Numbers

Subpart E of part 59 covers the OMB
control number 0581-0186 assigned
pursuant to the Paperwork Reduction
Act of 1995 (PRA) (44 U.S.C. Chapter
35) for the information collection
requirements listed in Subparts B
through D of part 59. All required
information must bereported to AMS in
a standardized format. The standardized
form is embodied in the data collection
form that is contained in Appendix A
and described in Appendix B at the end
of this document.

For reporting wholesale pork
information, swine packers will utilize
one form (Appendix A). This additional
reporting requirement does not impact
the reporting requirement that packers
may have for other reportable
commodities, such as swine.

Appendices

The final section of this document
contains two appendices. These
appendices will not appear in the Code
of Federal Regulations. Appendix B
describes the form that will be used by
those required to report information
under this program. The actual form is
contained in Appendix A.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil

Justice Reform. This rule is not intended
to have retroactive effect. Section 259 of
the 1999 Act prohibits States or political
subdivisions of a State to impose any
requirement that is in addition to, or
inconsistent with, any requirement of
the 1999 Act with respect to the
submission or reporting of information,
or the publication of such information,
on the prices and quantities of livestock
or livestock products. In addition, the
2010 Reauthorization Act does not
restrict or modify the authority of the
Secretary to administer or enforce the
Packers and Stockyards Act of 1921 (7
U.S.C. 181-229); administer, enforce, or
collect voluntary reports under the 1999
Act, the 2006 Reauthorization Act, or
any other law; or access documentary
evidence as provided under sections 9
and 10 of the Federal Trade Commission
Act (15 U.S.C. 41-58). There are no
administrative procedures that must be
exhausted prior to any judicial
challenge to the provisions of this rule.

Civil Rights Review

AMS has considered the potential
civil rights implications of this rule on
minorities, women, or persons with
disabilities to ensure that no person or
group shall be discriminated against on
the basis of race, color, national origin,
gender, religion, age, disability, sexual
orientation, marital or family status,
political beliefs, parental status, or
protected genetic information. This
review included persons that are
employees of the entities that are subject
to this regulation. This proposed rule
does not require affected entities to
relocate or alter their operations in ways
that could adversely affect such persons
or groups. Further, this proposed rule
would not deny any persons or groups
the benefits of the program or subject
any persons or groups to discrimination.

Executive Order 13132

This proposed rule has been reviewed
under Executive Order 13132,
Federalism. This Order directs agencies
to construe, in regulations and
otherwise, a Federal statute to preempt
State law only when the statute contains
an express preemption provision. This
rule is required by the 1999 Act. Section
259 of the 1999 Act, federal preemption,
states, “In order to achieve the goals,
purposes, and objectives of this title on
a nationwide basis and to avoid
potentially conflicting State laws that
could impede the goals, purposes, or
objectives of this title, no State or
political subdivision of a State may
impose a requirement that is in addition
to, or inconsistent with, any
requirement of this subtitle with respect
to the submission or reporting of
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information, or the publication of such
information, on the prices and
quantities of livestock or livestock
products.”

Prior to the passage of the 1999 Act,
several States enacted legislation
mandating, to various degrees, the
reporting of market information on
transactions of cattle, swine, and lambs
conducted within that particular State.
However, since the national LMR
program was implemented on April 2,
2001, these State programs are no longer
in effect. Therefore, there are no
Federalism implications associated with
this rulemaking.

Executive Order 13175

This proposed rule has been reviewed
in accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation will not have substantial
and direct effects on Tribal governments
and will not have significant Tribal
implications.

Executive Order 12866 and Executive
Order 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been designated a “‘significant
regulatory action” under section 3(f) of
Executive Order 12866. Accordingly,
the rule has been reviewed by the Office
of Management and Budget (OMB).

Regulations must be designed in the
most cost-effective manner possible to
obtain the regulatory objective while
imposing the least burden on society.
This proposed rule would amend the
LMR regulations to implement
mandatory wholesale pork reporting
and was developed by the Committee,
comprising organizations representing
pork packers, processors, retailers, and
buyers of wholesale pork; swine
producers; USDA; and other interested
parties.

Alternatives to the proposed language
were thoroughly discussed during the
course of the negotiated rulemaking
meetings, and the consensus language
reflects the best efforts of all
participating parties to ensure the
successful implementation of wholesale

pork reporting. These alternatives are
reviewed in detail in the “Proposed
Requirements” section of this preamble.

Since all of the entities who will be
required to report wholesale pork sales
already report information under LMR
regarding their swine purchases, costs to
reporting another commodity are
expected to be minimal. A complete
analysis of the number of affected
entities and the required volume of
reporting is discussed under the
Paperwork Reduction Act (PRA) section
following this section.

Currently, pork processors are not
required by law to report wholesale
pork cut prices. Rather, AMS collects
information on daily sales and price
information from pork processors on a
voluntary basis. The 2008 Farm Bill
directed the Secretary to conduct a
study to determine advantages,
drawbacks, and potential
implementation issues associated with
adopting mandatory wholesale pork
reporting. The study found that
voluntary wholesale pork price
reporting is thin, and results in frequent
missing or unreportable price quotes for
subprimals. The number of missing data
has increased over time.

In addition, changes in the way pork
is traded in recent years have led to
inconsistencies in industry practices
and current AMS guidelines for defining
reportable trades. The study found that
more pork is being: (1) Traded in forms
that are either not reported or not
reportable (e.g., enhanced product, case
ready product, branded product, or
frozen product); (2) transacted through
intra-firm transfer, through inter-firm
transfer, through formula pricing,
through forward price contracts well in
advance of delivery (beyond 7 or 10
days forward as used by AMS); and (3)
destined for export markets which are
excluded from AMS pork price reports
for the negotiated cash guidelines used
by AMS.

As a result of thin pork price
reporting, industry participants have
raised concerns about potential selective
price reporting in the voluntary
program. These concerns have reduced
the perceived value of published price
reports to the industry. The study found
support for mandatory price reporting
throughout the industry, and concluded
that the benefits likely would exceed the
cost of moving from a voluntary to a
mandatory reporting program for
wholesale pork.

The benefits of this proposed rule are
diffuse and difficult to quantify,
therefore, this analysis considers
benefits only on a qualitative basis. A
complete discussion of the benefits is
found in the summary of benefits

section. The major cost of complying
with this rule involves the information
collection and reporting process. The
information collection and reporting
process is explained in the Summary of
Costs section and is referenced in
section 59.10(f), Reporting Methods. A
complete discussion of the cost analysis
can be found in the summary of costs
section.

Summary of Benefits. Government
intervention in a market is conducted
because the free market has tendencies
to fail whenever certain criteria hold.
Market failures occur in cases such as
public goods, externalities, and
asymmetric and/or missing information
problems appear. Agricultural markets
in particular are subject to information
asymmetry, with both large and small
operators in every aspect of the value
chain, ranging from multinational
corporations to part-time operators.
Agricultural markets are also
characterized by a large degree of
uncertainty and missing information.

In 2001, George Akerloff, Michael
Spence, and Joseph Stiglitz? won the
Nobel Prize in Economics for their
seminal work on the Economics of
Information, establishing it as a field
within economics. Their combined
works showed that: (1) Even small gaps
in information can cause a misallocation
of resources; (2) attempts to gather
information by market participants
generally incur costs that may not be
recouped; (3) participants may turn to
the use of nonmarket “‘signaling” to
gather information, rather than the price
mechanism; (4) attempts to obtain
information by the participants may
themselves cause sufficient levels of
distortion in the markets, even with
small information costs; and (5) the
existence of other market failures can
alter the individual’s valuation of the
benefits and costs of information.2 Each
of these situations can lead to either a
failure to attain an efficient equilibrium,
or may lead to multiple equilibriums,
both of which reduce economic welfare.
Failure to achieve an equilibrium
outcome can result in the failure of
supply and demand to intersect at an
equilibrium point, with persistent
surpluses or shortages in the market.

The wholesale pork reporting study
mandated by Congress found evidence
consistent with Akerloff, et al., and

1“The SverigesRiksbank Prize in Economic
Sciences in Memory of Alfred Nobel 2001.”
Nobelprize.org. 7 Sep 2011 available at http://
www.nobelprize.org/nobel_prizes/economics/
laureates/2001/.

2 Stiglitz, J.E. “The Contributions of the
Economics of Information to Twentieth Century
Economics.” 2000. The Quarterly Journal of
Economics 115(November):1441-1478.
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indicates that mandatory price reporting
will improve information in the
wholesale pork market. Following the
results of Akerloff, et al. cited above,
this report found that: (1) The wholesale
pork reporting information under the
voluntary program is thin, getting
thinner, and does not properly reflect
changes in the pork market in recent
years. Mandatory reporting would
improve this situation by increasing the
number of reporting firms, including
sow/boar meat in the reporting,
responding to changes in the marketing
of pork and pork products, and reducing
the number of missing price quotes,
particularly for subprimals; (2) Data
users will have improved information
without incurring additional costs such
as private market analyses and data
subscriptions, which may be too costly
for small producers, small packers,
small processors, and other data users;
(3) Mandatory price reporting will lead
to increased transparency in prices and
more efficient price discovery. In
addition, price data will be more
consistent with current trade practices,
providing more clear-cut market
information, and less need for
“signaling;”” (4) Mandatory wholesale
pork price reporting will reduce
concerns the industry now has about
selective price reporting, which can
potentially distort market information;
and (5) Mandatory wholesale pork price
reporting will benefit small market
participants to a greater extent than
larger participants, who are likely to
have more information available to them
than the smaller participants, although
larger firms with more staff may have
greater ability to analyze the data than
small firms. The report concluded that
mandatory wholesale pork reporting
would reduce the inequities in market
information and create a more
competitive environment.

These findings indicate that
mandatory price reporting will be an
improvement over the current voluntary
program, and that market efficiency as
well as overall economic welfare will be
increased by implementing the
mandatory price reporting program for
pork and pork products. Research on
existing mandatory livestock price
reporting also supports this conclusion.

Early research on problems associated
with pricing in livestock markets often
considered the distinction between
price determination and price
discovery, and the resulting issues faced
by livestock producers in a particular
market. Ward and Schroeder (2009) 3

3Ward, C.E. and T.C. Schroeder.“Understanding
Livestock Pricing Issues.” Oklahoma Cooperative
Extension Fact Sheet, AGEC-551 August 2009.

describe the difference between price
determination and price discovery by
noting that price determination is the
interaction of supply and demand
factors in a broad market situation to
determine the general price level. Price
discovery is the process whereby buyers
and sellers interact in a specific market
at a specific time to ascertain the value
of a commodity in that market at that
time. Price discovery involves the
consideration of multiple factors,
including market structure, futures
prices and risk management options.
However, the first consideration in price
discovery is typically the general market
price level, i.e. price determination is
the starting point for price discovery.

The importance of price reporting by
AMS is that it provides data that gives
market participants knowledge of the
general price levels of a commodity, as
well as insight into the overall
conditions in that market. This
information assists participants in more
effectively discovering prices in their
specific market.

Research on livestock mandatory
pricing has demonstrated that
mandatory pricing does increase
transparency and improves the
efficiency of the price discovery
process. Ward (2004a and b) 4 found that
mandatory price reporting increased
information, showing mandatory reports
significantly improved the amount,
type, and timeliness of data related to
captive supplies, and increasing
transparency. USDA’s Economic
Research Service (ERS) (Perry,
MacDonald, Nelson, Hahn, Arnade and
Plato, 2005) 5 extended Ward’s work,
yielding similar results. ERS also found
that prices were twice as volatile under
the mandatory system than under the
voluntary system. The reason was
thought to be the filtering or interpretive
role of market reporters under voluntary
reporting relative to the reduced
filtering role with mandatory reporting.

Koontz (2007) 6 studied the vertical
relationship between the national fed
cattle price and boxed beef cutout

4Ward, C.E. “Captive Supply Trends since
Mandatory Price Reporting.” Oklahoma Cooperative
Extension Fact Sheet F-597, November
2004a.Ward, C.E. “Captive Supply Price
Relationships and Impacts.” Oklahoma Cooperative
Extension Fact Sheet F-598, November 2004b.

5Perry, J., J. McDonald, K. Nelson, W. Hahn, C.
Arnade, and G. Plato. 2005. “Did the Mandatory
Requirement Aid the Market? Impact of the
Livestock Mandatory Reporting Act.” United States
Department of Agriculture, Economic Research
Service, LDP-M—-135-01.

6Koontz, S.R. “Impacts of Mandatory Price
Reporting on the Relationship Between Fed Cattle
Prices and the USDA Boxed Beef Cutout Value.”
2007. Working Paper, Department of Agricultural
and Resource Economics, Colorado State
University.

values using a standard price
transmission models. He found boxed
beef cutout values had both a greater
and quicker impact on fed cattle than
before the mandatory program.
However, he also detected more
uncertainty. This supports earlier
research indicating both increased
transparency and increased volatility
associated with mandatory reporting. In
addition, Lee, Ward and Brorsen

(2011) 7 examined the role of cash prices
in price discovery for fed cattle and
hogs as cash market share fell over the
years of 2001-2010. They found that the
cash market remains important for price
discovery, although thinning of the cash
market has had a negative impact on the
process.

As the wholesale pork study
indicated, there are some market
participants who are likely to benefit
more than others. Niche and direct
marketing producers are likely to benefit
from improved data, as they are less
likely to be able to have other means of
price determination available to them,
primarily due to cost. These producers
account for a small but growing segment
of U.S. agriculture.

In summary, research on existing
livestock mandatory price reporting has
demonstrated that it has improved
transparency issues in livestock
markets, enabling more efficient and
effective price discovery in these
markets, although there has been
increased variability in reported prices,
largely due to the change in approach
from voluntary to mandatory. This
improved transparency and increased
efficiency is consistent with economic
theory of information. The wholesale
pork reporting study mandated by
Congress shows evidence that
mandatory reporting will have a similar
impact on the wholesale pork market.

For the economic analysis of the rule,
AMS was unable to determine a
quantitative assessment of the benefits
due to limitations on existing research
and the disparate nature of the benefits
to be achieved. The qualitative benefits
derived from the literature and are:

4. The increased number of firms
reporting prices to AMS under the
mandatory program will provide a more
complete data set, leading to increased
price transparency and more efficient
price discovery;

5. Allows AMS more opportunity to
keep wholesale pork reporting current
with industry marketing practices and
product offerings; and

7Lee Y., Ward, C.E. and Brorsen, B.W. 2011.
“‘Cash Market Importance in Price Discovery for Fed
Cattles and Hogs.” Division of Agricultural Science
and Natural Resources, Oklahoma Agricultural
Experiment Station, Oklahoma State University.
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6. Provides information to industry
participants that cannot afford to
purchase data, including small pork
processing operations, small
wholesalers and retailers, and direct and
niche marketing operations.

Summary of Costs. The regulatory
objective of this proposed rule is to
increase the amount of information
available to participants in the
marketplace for wholesale pork and
pork products by mandating reporting of
market information by certain members
of the industry. The Committee
developed the proposed rule to achieve
this objective in the most cost-effective
manner possible. To the extent
practicable, the Committee drew upon
current industry practices and reporting
procedures for other commodities
covered by LMR in order to minimize
the burden to the industry.

The least cost reporting method to
accomplish the objectives of the rule
continues to be the transfer of electronic
data from the reporting entity to AMS,
as is the current practice with
mandatory price reporting for other
covered commodities. Electronic data
transmission of information is
accomplished using an interface with an

existing electronic record keeping
system. Packers will provide for the
translation of the information from their
existing electronic recordkeeping
system into the required AMS
standardized format. Once
accomplished, the information will be
electronically transmitted to AMS
where it will be automatically loaded
into an AMS database. We estimate that
the creation of this interface by in-house
computer personnel will require an
industry average of 15 hours per
respondent. Further, we estimate the
cost per hour for labor to average $49.30
(Bureau of Labor Statistics),8 for a total
cost, on average, of $740. Those
companies not having in-house
computer personnel will incur such
costs as are necessary to bring in outside
computer programmers to accomplish
the task.

INITIAL ELECTRONIC STARTUP COST
PER RESPONDENT

15
x $49.30

Hours to develop interface
Labor cost per hour

Total cost per respondent 739.50

INITIAL ELECTRONIC STARTUP COST
PER RESPONDENT—Continued

Startup Cost Prorated over 3 Year
Life of Program:
$739.50/3 = $246.50 annual
cost per respondent.

Additionally, AMS estimates the
annual cost per respondent for the
storage of the electronic data files which
were submitted to AMS in compliance
with the reporting provisions of this
rule to be $116.10 (5 hours for
recordkeeping at $23.22).

In this rule, information collection
requirements include submission of the
required information on a daily basis in
the standard format provided in the
Wholesale Pork Daily Report (LS-89). A
copy of this report is included in
Appendices at the end of this rule.There
are expected to be a total of 56
respondents (34 commodity pork
processors, 12 sow and boar meat
processors, and 10 processors of all
types of meat). Plants that slaughter
both commodity pork (from barrows and
gilts), and sow/boar meat will file one
combined report so that the maximum
number of reports per day is two.

ANNUAL SUBMISSION COSTS PER RESPONDENT

N f t
Type of product resupnc;gg;l?ts re%gingzgt Total cost
COMMOMItY POTK ...ttt ettt e e bt e st e e seeeebe e neeennes 34 $1,509.30 $51,316.20
SOW/BOAI IMBAL ..ottt e e e e e e e e e e et ae e e e e e e e s eaarareaeeeeeananes 12 754.65 9,055.80
CombiNation MEaLE TYPES ....eiiueieiiiiiieie ettt ettt e e s ste e saeeebeesneeenns 10 1,509.30 15,093.00
151 T N B
Total Annual SUDMISSION COSES ......eiiiiuiiiieiiie et eeee e eetree e sirneeee | ereeeeeiseeeeeiseeessseeess | ooreeessiseeessseeeeesseeens 75,465.00

By dividing total submission costs of
$75,465.00 over the total number of
respondents (56) yield an average

submission cost of $1,347.59 on an
annual basis. This value can be used to
estimate the total cost burden to the

ANNUAL INDUSTRY COSTS

industry, which is determined to be
$95,770.64 per year.

Cost per Number of Total cost

respondent respondents to industry
SEAM-UDP COSES ..eiiiiieiiieieite ettt ettt st e st e s ae e e s seenseste et e nteeneesseeneenaeeneas $246.50 56 $13,804.00
Recordkeeping ..........ccccenueenee. 116.10 56 6,501.60
Average Submission Costs 1,347.59 56 75,465.04
Total ANNUAL COSES ....uveiiiiiiec ettt e e e e et e e e e eareeeeneeeeas 1,710.19 56 95,770.64

In 2010, federally inspected pork
production was 22.274 billion pounds.
Assuming this level of production, the
cost of this proposed rule to the private
sector is $4.30 per million pounds
($95,770.64/22.274 billion pounds).

8 http://www.bls.gov/oes/current/oes_nat.htm#00-
0000.

In addition to these costs to packers
for submitting information, AMS will
reallocate staff, issue regulations, and
set up an electronic database to capture
data and develop reports. The 3 staff
years required to administer and

produce mandatory price reports
include reporters and auditors. Salary-
related costs in each year are estimated
at $271,000. Other costs include
approximately $20,000 for travel/
transportation, training, and outreach;


http://www.bls.gov/oes/current/oes_nat.htm#00-0000
http://www.bls.gov/oes/current/oes_nat.htm#00-0000

16960

Federal Register/Vol. 77, No. 57/Friday, March 23, 2012 /Proposed Rules

$5,000 for miscellaneous costs such as
printing, training, office supplies, and
equipment; and $325,000 in the first
year for a computer systems contract to

develop the database required to
manage the data.

The mandatory price reporting
program would cost AMS $621,161 in

TOTAL ANNUAL COST TO GOVERNMENT

the first year of implementation, and
subsequent year costs are estimated to
be $296,161. Therefore, the costs would
be roughly $404,500 per year.

First year Following Average

Cost type costs years’ costs cost/year
LT 1= V=PRSS $271,160.82 $271,160.82 $271,160.82
System Development CONraCt .........cooeiiiiiiiiiiie e 325,000.00 | .eevveevviiiiieeee e 108,333.33
Travel (20 trips @$1,000/trip) 20,000.00 20,000.00 20,000.00
LY LTt =Y =T g =Y o T L ST 5,000.00 5,000.00 5,000.00
TOAl COSES .ttt 621,160.82 296,160.82 404,494.15

Adding the costs to industry together
with the costs to government, yields the
total cost to society associated with this
regulation. Because benefits could not
be quantified, comparison of costs with
benefits is not possible. However, total
costs, shown annually, over the life of
the rule, and discounted over the life of
the rule have been calculated. These
figures show that this rule does not meet
the threshold for an economically
significant rule ($100 million).

TOTAL COSTS OF REGULATION

Annual Costs .......ccccceeueeeennes $500,277.52
Total Costs over 3 Years ..... 1,500,832.56
Discounted Costs over 3

Years (3% rate) ......cccevenne. 1,457,543.39
Discounted Costs over 3

Years (7% rate) ......cccoueenne. 1,404,788.36

Regulatory Flexibility Act

This proposed rule has been reviewed
under the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612). The purpose of the
RFA is to consider the economic impact
of a rule on small business entities.
Alternatives, which would accomplish
the objectives of the rule without
unduly burdening small entities or
erecting barriers that would restrict their
ability to compete in the marketplace,
were evaluated by the Committee.
Moreover, the requirements contained
in this proposed rule were negotiated
with members of the industry, some of
whom represented small- and mid-size
firms.

Regulatory action should be
appropriate to the scale of the
businesses subject to the action. The
collection of information is necessary
for the proper performance of the
functions of AMS concerning the
mandatory reporting of livestock
information. The 1999 Act requires
AMS to collect and publish livestock
market information. The required
information is only available directly

from those entities required to report
under the 1999 Act and by these
regulations and exists nowhere else.
Therefore, this proposed rule does not
duplicate market information
reasonably accessible to USDA.

For any calendar year, any federally
inspected swine plant which
slaughtered an average of 100,000 head
of swine a year for the immediately
preceding 5 calendar years, and any
packing firm that slaughtered at least
200,000 sows and/or boars on average
during the preceding 5 years, are
required to report information.
Additionally, any swine plant that did
not slaughter swine during the
immediately preceding 5 calendar years
is required to report if the Secretary
determines that the plant should be
considered a packer based on the
capacity of the processing plant. This
accounts for approximately 56 out of
611 swine plants or 9.2 percent of all
federally inspected swine plants. Fully
90.8 percent of all swine plants in the
U.S. are exempted by this rule from
reporting information.

Accordingly, we also have prepared
this initial regulatory flexibility
analysis. The RFA compares the size of
meat packing plants to the North
American Industry Classification
System (NAICS) to determine the
percentage of small businesses within
the meat packing industry. Under these
size standards, meat packing companies
with 500 or less employees are
considered small business entities.

Objectives and Legal Basis. The
objective of this rule is to improve the
price and supply reporting services of
AMS in order to encourage competition
in the marketplace for wholesale pork
products by increasing the amount of
information available to participants.
This is accomplished through the
establishment of a program of
information regarding the marketing of
wholesale pork products as specifically
directed by the 1999 Act, the 2010

Reauthorization Act, and these
proposed regulations, as described in
detail in the background section.

Estimated Number of Small
Businesses. This rule provides for the
mandatory reporting of market
information by pork wholesalers who,
for any calendar year, have slaughtered
100,000 head of swine during the
immediately preceding 5 calendar years,
or any packing firm that has slaughtered
at least 200,000 sows and/or boars on
average during the preceding 5 years.
Processing plants that have not
slaughtered livestock during the
immediately preceding 5 calendar years
are also required to report if the
Secretary determines that the plants
should be considered packers based on
their capacity.

The NAICS size standard classifies a
small business in the meat packing
industry as a company with less than
500 employees. Although it is common
in the red meat industry for larger
companies to own several plants, some
of which may employ less than 500
people, those companies with a total
slaughter plant employment at all
locations of less than 500 are considered
to be small businesses for the purposes
of this rule even though individual
plants are mandated to report as
provided by the 1999 Act, 2010
Reauthorization Act, and these
proposed regulations.

Approximately 36 individual pork
packing companies representing a total
of 56 individual plants are required to
report information to AMS. Based on
the NAICS size standard, 24 of these 36
pork packing companies are considered
small businesses, representing 27
individual plants that are required to
report. The figure of 56 plants required
to report represents 9.2 percent of the
swine plants in the United States. The
remaining 90.8 percent of swine plants,
nearly all estimated to qualify as small
business, are exempt from mandatory
reporting.
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AMS estimates the total annual
burden on each swine packing entity to
be, on average, $1,710.19, including
$1,347.59 for annual costs associated
with electronically submitting data,
$246.50 for annual share of initial
startup costs of $739.50, and $116.10 for
the storage and maintenance of
electronic files that were submitted to
AMS.

Projected Recordkeeping. Each packer
required to report information to the
Secretary must maintain such records as
are necessary to verify the accuracy of
the information provided to AMS. This
includes information regarding price,
volume, weight, cut, and other factors
necessary to adequately describe each
transaction. These records are already
kept by the industry. Reporting packers
are required by these regulations to
maintain and to make available the
original contracts, agreements, receipts,
and other records associated with any
transaction relating to the purchase,
sale, pricing, transportation, delivery, or
weighing of all transactions. Reporting
packers are also required to maintain
copies of the information provided to
AMS. All of the above-mentioned
paperwork must be kept for at least 2
years. Packers are not required to report
any other new or additional information
that they do not generally have available
or maintain. Further, they are not
required to keep any information that
would prove unduly burdensome to
maintain. The paperwork burden that is
imposed on the packers is further

discussed in the section entitled
“Paperwork Reduction Act” that
follows.In addition, we have not
identified any relevant Federal rules
that are currently in effect that
duplicate, overlap, or conflict with this
rule.

Professional skills required for record
keeping under this rule are not different
than those already employed by the
reporting entities. Reporting will be
accomplished using computers or
similar electronic means. AMS believes
the skills needed to maintain such
systems are already in place in those
small businesses affected by this rule.

This proposed rule as directed by the
2010 Reauthorization Act requires pork
packing plants of a certain size to report
information to the Secretary at
prescribed times throughout the day and
week. These regulations already exempt
many small businesses by the
establishment of daily slaughter and
processing capacity thresholds. Based
on figures published by the National
Agricultural Statistics Service (NASS),
there were 611 swine federally
inspected slaughter plants operating in
the United States at the end of 2010.
AMS estimates that approximately 56
swine plants are required to report
information, representing 9.2 percent of
all federally inspected swine plants.
Therefore, fully 90.8 percent of all
swine plants are not required to report.

The impact of the costs of the rule to
industry was also analyzed by plant
capacity, measured in terms of number
of head slaughtered.Industry cost by

firm size, as measured in number of
head slaughtered, is shown in the
following table. Firms that slaughter
fewer than 100,000 per year are exempt
from the rule. These data do not
distinguish between barrow/gilt
slaughter and sow/boar slaughter, so all
firms are assumed to report on barrows/
gilts.

The data show that on a per head
basis, the costs of this rule range from
0.033 cents per head slaughtered for the
largest firms to approximately one cent
per head for the smallest plants affected
by the rule. On average, the cost burden
is 0.084 cents per head
slaughtered.Roughly 30 plants, or 4.5
percent of all plants in the industry,
have costs that exceed this value.With
an average hog carcass price of $87.90
for the year to date, and an average
weight of 205 pounds per carcass, the
price paid per head is roughly $180. The
additional cost of one cent per head, the
largest expected cost for plants
impacted by the rule, does not appear to
represent a significant cost increase.

In the table below, showing data for
2010, 91.2 percent of all plants (or 557
of 611 plants) would not have been
expected to incur any reporting costs.
All the costs would have been borne by
the largest 8.8 percent of plants. Because
the data in this table do not differentiate
between sow/boar and barrow & gilt
plants, these figures are approximates of
the actual values, but are illustrative of
the expected distributional impacts of
the rule.

HoGs, NUMBER OF FEDERALLY INSPECTED PLANTS, HEAD SLAUGHTERED, TOTAL COST, AND COST/HEAD BY SIZE GROUP

UNITED STATES: 2010 *

Number head Number of plants | Thousand head Total cost Cost/head

12099 i 385 117.6 $0.00 $0.00000
1,000-9,999 ..... 116 328.4 0.00 0.00000
10,000-99,999 .... 56 2,163.0 0.00 0.00000
100,000-249,999 ... 14 2,235.8 23,942.66 0.01071
250,000—499,999 ... 8 2,799.8 13,681.52 0.00489
500,000-999,999 ....... 5 3,346.7 8,550.95 0.00255
1,000,000-1,999,999 .... 3 4,850.5 5,130.57 0.00106
2,000,000-2,999,999 .... 11 26,862.7 18,812.09 0.00070
3,000,000-3,999,999 .... 1 3,862.4 1,710.19 0.00044
4,000,000+ ..eueerreeeeenrenieenreee e 12 62,747.8 20,522.28 0.00033

TOAl s 611 109,314.7 92,340.26 0.00084

*Source: U.S. Department of Agriculture, National Agricultural Statistics Service, “Livestock Slaughter: 2010 Annual Summary,” April 2011.

In summary, the RFA analysis showed
that of the 56 firms facilities that are
required to report, 27 (just under half)
qualify as being owned by small
businesses. These 27 facilities are
owned by 24 of the 36 companies
subject to the rule. However, given the
capital intensive nature of the industry,
a more appropriate approach to the RFA

analysis may be the number of head
slaughtered by company. This approach
was recognized by Congress in the
original LMR legislation, by placing a
100,000 head minimum slaughter
requirement on firms which report.
Using that standard, fewer than 10
percent of all firms in the industry are
affected by this regulation. In addition,

the increased cost of the rule represents
at most roughly 0.006 percent the
current hog carcass value ($0.01/
$180.00). Based on this analysis, AMS
determined that the proposed rule
would not have a significant economic
impact on a substantial number of small
entities.
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Paperwork Reduction Act

In accordance with 5 CFR part 1320,
we include the description of the
reporting and recordkeeping
requirements and an estimate of the
annual burden on packers required to
report information under this proposed
rule. If the proposed rule is finalized, it
is the intent of AMS to submit to OMB
a request to merge this collection into
the currently approved collection,
“Livestock Mandatory Reporting Act of
1999”, OMB number 0581-0186.

The information collection and
recordkeeping requirements in this
regulation are essential to establishing
and implementing a mandatory program
of livestock and livestock products
reporting. Based on the information
available, AMS estimates that there are
34 commodity pork packer plants, 12
sow/boar meat packer plants, and 10
packer plants processing both
commodity pork and sow/boar meat that
are required to report market
information under this rule. These
companies have similar record keeping
systems and business operation
practices and conduct their operations
in a similar manner. The Committee
believes that all of the information
required under this proposed rule can
be collected from existing materials and
systems and that these materials and
systems can be adapted to satisfy the
new requirements.

The PRA also requires AMS to
measure the recordkeeping burden.
Under this proposed rule, each packer
required to report must maintain and
make available upon request for 2 years,

such records as are necessary to verify
the accuracy of the information required
to be reported. These records include
original contracts, agreements, receipts,
and other records associated with any
transaction relating to the purchase,
sale, pricing, transportation, delivery,
weighing, slaughter, or carcass
characteristics of all livestock. Under
this proposed rule, the electronic data
files which the packers are required to
utilize when submitting information to
AMS will have to be maintained as
these files provide the best record of
compliance. Therefore, the
recordkeeping burden includes the
amount of time needed to store and
maintain records. AMS estimates that,
since records of original contracts,
agreements, receipts, and other records
associated with any transaction relating
to the purchase, sale, pricing,
transportation, delivery, and weighing
of wholesale pork products are stored
and maintained as a matter of normal
business practice by these companies
for a period in excess of 2 years,
additional annual costs will nominal.
AMS estimates the annual cost per
respondent for the storage of the
electronic data files which were
submitted to AMS in compliance with
the reporting provisions of this rule to
be $116.10. This estimate includes the
cost per respondent to maintain such
records which is estimated to average 5
hours per year at $23.22 per hour.

In this proposed rule, information
collection requirements have been
designed to minimize disruption to the
normal business practices of the affected
entities. The requirements include the

submission of the required information
on a daily basis in the standard format
provided in the form included in the
Appendices section. This form requires
the minimal amount of information
necessary to properly describe each
reportable transaction, as required
under this proposed rule.

1. Wholesale Pork Daily Report: Form
LS-89

Estimate of Burden: Public reporting
burden for collection of information is
estimated to be 0.125 hours per
electronically submitted response.

Respondents: Packer processing
plants required to report information on
wholesale pork sales to the Secretary.

Estimated Number of Respondents: 34
commodity pork plants, 12 sow/boar
meat plants and 10 combination
commodity pork/sow/boar meat plants.

Estimated Number of Responses per
Respondent: 520 per year for
commodity pork (2 per day for 260
days); 260 per year for sow/boar meat (1
per day for 260 days); and 520 per year
(2 per day) for combination commodity
pork/sow/boar meat.

Estimated Total Annual Burden on
Respondents: 3,250 hours. With 260
reporting days per year, commodity
pork processors, and processors which
produce a combination of commodity
pork/sow/boar meat, will submit a total
of 520 responses per year, and sow/boar
meat processors will submit a total of
260 responses per year. This includes 5
hours for recordkeeping, annually, for
each of the 56 respondents (total
recordkeeping hours of 280).

BREAKDOWN OF ESTIMATED DATA SUBMISSION COST BURDEN

Reporting Total
Item days Responses responses
I. Number of Responses per Respondent per Year
Commodity Pork/Combination 260 X 2 daily = 520
Sow/Boar Meat ........cccceeeenne 260 X 1 daily = 260

At 0.125 hours per submission,
commodity pork/combination

processors will require 65.0 hours of
reporting time, while sow/boar meat

processors will require 32.5 hours of
reporting time.

Item Submissions/ Hours/ Total
year submission hours/year
Il. Number of Submission Hours per Respondent per Year
Commodity Pork/Combination ...........ccooiiiiiiiiiiiie e 520 X 125 = 65.00
SOW/BOAI MEAL ...ciuiiiiiiii ittt ettt sttt e b et be e sate e beeenbeesaeesneenaee 260 X 125 = 32.50

Total annual submission costs for
commodity pork and combination pork

processors is expected to be $1,509.30
with a clerical cost of $23.22 per hour,

including benefits. Annual costs for sow
meat processors will equal $754.65.
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Total Hours/ Total $'s/
ltem year Cost/hour year
lll. Total Submission Cost per Respondent per Year
Commodity Pork/Combination ...........ccoceiiiiiiiiiie et 65.00 X $23.22 = $1,509.30
SOW/BOATI IMIBAL .....vveeiieei ittt e et e e e e e et e e e e e e s e s aabr e e e e e e e eenrraeeeas 32.50 X 23.22 = 754.65

A total of 44 respondents are expected
to report commodity pork/combination
wholesale data, while 12 sow/boar meat

respondents are anticipated. Ten of the
respondents will report on both types of
product. In all, 56 different respondents

will be reporting, incurring total annual
submission costs of about $75,465.00.

Total $'s/

# of

ltem year Respondents Total Cost

IV. Total Yearly Submission Cost for all Respondents
Commodity Pork/Combination ..........cc.ocuiiiiiiiiriie et $1,509.30 X 44 = $66,409.20
SOW/BOAI MEAL ...ttt sttt se e 754.65 X 12 = 9,055.80
Lo - 75,465.00

Estimated Total Annual Burden on
Respondents: $95,770.64 including
$75,465.00 for annual costs associated
with electronically submitted responses
(3,250 annual hours (58.036 annual
hours per 56 respondents) @ $23.22 per
hour, for a total of $1,347.59 per
respondent), initial electronic data
transfer setup costs of $13,804.00
($739.50 prorated over 3 years = $246.50
per 56 respondents), and $6,501.60
($116.10 per 56 respondents) for the
storage and maintenance of electronic
files that were submitted to AMS.

A 60-day comment period is also
provided for interested persons to
comment on the regulatory provisions of
this proposed rule. AMS is also inviting
comments concerning the information
collection and recordkeeping
requirements contained in this proposed
rule. Comments are specifically invited
on: (1) The accuracy of the burden
estimate of the proposed collection of
information including the validity of the
methodology and the assumptions used;
(2) ways to minimize the burden of the
collection of information on those who
would be required to respond, including
through the use of appropriate
electronic collection methods; (3)
whether the proposed collection of
information was sufficient or necessary
for the proper performance of the
functions of the agency as mandated by
the 1999 Act and the Reauthorization
Act; and (4) ways to enhance the
quality, utility, and clarity of the
information to be collected. All
comments should be submitted at:
http://www.regulations.gov, or may be
sent to Michael Lynch, Director,
Livestock and Grain Market News
Division, 1400 Independence Ave. SW.,

Room 2619-S, Washington, DC 20250—
0252, or by fax to (202) 690-3732.

Comments that specifically pertain to
the information collection and
recordkeeping requirements of this
action should also be sent to the Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget, New
Executive Office Building, 725 17th
Street NW., Room 725, Washington, DC
20503, and should reference the date
and page number of this issue of the
Federal Register. All responses to this
proposed rule will be summarized and
included in the request for OMB
approval, and will become a matter of
public record. The comment period for
the information collection and
recordkeeping requirements contained
in this proposed rule is also 60 days.

List of Subjects in 7 CFR Part 59

Cattle, Hogs, Sheep, Livestock, Lamb.

For the reasons set forth in the
preamble, it is proposed that Title 7,
Chapter I of the Code of Federal
Regulations is amended by revising part
59 to read as follows:

PART 59—LIVESTOCK MANDATORY
REPORTING

1. The authority citation for part 59
continues to read as follows:

Authority: 7 U.S.C. 1635-1636i.

2. Section 59.20 is amended by
adding paragraph (f) to read as follows:

§59.20 [Amended]

(f) Reporting Sales of Wholesale Pork.
A record of a sale of wholesale pork by
a packer shall evidence whether the sale
occurred:

(1) Before 10 a.m. central time;

(2) Between 10 a.m. and 2 p.m. central
time; or
(3) After 2 p.m. central time.

§59.30 [Amended]

3. Section 59.30 is amended by:

A. Revising the definition of “F.0.B.”
to read as follows:

F.O.B. The term “F.O.B.” means free
on board, regardless of the mode of
transportation, at the point of direct
shipment by the seller to the buyer (e.g.,
F.O.B. Plant, F.O.B. Feedlot) or from a
common basis point to the buyer (e.g.,
F.O.B. Omaha).

B. Revising the last two sentences in
the definition of “Institutional Meat
Purchase Specifications” to reflect an
updated phone number and Web
address.

* * * Phone (202) 260-8295 or Fax
(202) 720-1112. Copies may also be
obtained over the Internet at http://
www.ams.usda.gov/AMSv1.0/
LivestockStandardizationIMPS.

C. Revising the definition of “Lot” to
read as follows:
* * * * *

(3) When used in reference to boxed
beef, wholesale pork, and lamb, the term
‘lot’ means a group of one or more boxes
of beef, wholesale pork, or lamb items
sharing cutting and trimming
specifications and comprising a single
transaction between a buyer and seller.

§59.200 [Amended]

4. Section 59.200 is amended by:

A. Adding, in alphabetical order, a
definition for “Formula marketing
arrangement’’:

Formula marketing arrangement.
When used in reference to wholesale
pork, the term ‘formula marketing
arrangement’ means an agreement for
the sale of pork executed in advanceof


http://www.ams.usda.gov/AMSv1.0/LivestockStandardizationIMPS
http://www.ams.usda.gov/AMSv1.0/LivestockStandardizationIMPS
http://www.ams.usda.gov/AMSv1.0/LivestockStandardizationIMPS
http://www.regulations.gov
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manufacture under which the price is
established in reference to publicly-
available quoted prices.

B. Adding, in alphabetical order, a
definition for “Forward sale”:

Forward sale. When used in reference
to wholesale pork, the term ‘forward
sale’ means an agreement for the sale of
pork where the delivery is beyond the
timeframe of a “‘negotiated sale” and
means a sale by a packer selling
wholesale pork to a buyer of wholesale
pork under which the price is
determined by seller-buyer interaction
and agreement.

C. Adding, in alphabetical order, a
definition for ‘“‘Negotiated sale”:

Negotiated sale. The term ‘negotiated
sale’ means a sale by a packer selling
wholesale pork to a buyer of wholesale
pork under which the price is
determined by seller-buyer interaction
and agreement, and scheduled for
delivery not later than 14 days for boxed
product and 10 days for combo product
after the date of agreement. The day
after the seller-buyer agreement shall be
considered day one for reporting
delivery periods.

D. Adding, in alphabetical order, a
definition for “Pork class”:

Pork class. The term “pork class”
means the following types of swine
purchased for slaughter: (1) Barrow/gilt;
(2) sow; (3) boar.

E. Adding, in alphabetical order, a
definition for ““Specialty pork
products’”:

Specialty pork product. The term
‘specialty pork product’ means
wholesale pork produced and marketed
under any specialty program such as
genetically-selected pork, certified
programs, or specialty selection
programs for quality or breed
characteristics.

F. Adding, in alphabetical order, a
definition for “Type of sale”:

Type of sale. The term “type of sale”
with respect to wholesale pork means a
negotiated sale, forward sale, or formula
marketing arrangement.

G. Adding, in alphabetical order, a
definition for ““Variety meats”:

Variety meats. The term ‘variety
meats’ with respect to wholesale pork
means cut/processing floor items, such
as neck bones, tails, skins, feet, hocks,
jowls, and backfat.

H. Adding, in alphabetical order, a
definition for “Wholesale pork™:

Wholesale pork. The term ‘“wholesale
pork” means fresh and frozen primals,
sub-primals, cuts fabricated from sub-
primals, pork trimmings, pork for
processing, and variety meats
(excluding portion-control cuts, cuts
flavored above and beyond normal
added ingredients that are used to

enhance products, cured, smoked,
cooked, and tray packed products).
When referring to wholesale pork,
added ingredients are used to enhance
the product’s performance (e.g.
tenderness, juiciness) through adding a
solution or emulsion via an injection or
immersion process. The ingredients
shall be limited to water, salt, sodium
phosphate, antimicrobials, or any other
similar combination of foresaid or
similar ingredients and in accordance
with established USDA regulations.

I. Adding a new section 59.205 that
reads as follows:

§59.205 Mandatory reporting of wholesale
pork sales.

(a) Daily Reporting. The corporate
officers or officially designated
representatives of each packer
processing plant shall report to the
Secretary at least twice each reporting
day for barrows and gilts (once by 10
a.m. central time, and once by 2 p.m.
central time) and once each reporting
day for sows and boars (by 2 p.m.
central time) the following information
on total pork sales established on that
day inclusive since the last reporting as
described in §59.10 (b):

(1) The price for each wholesale pork
sale, as defined herein, quoted in dollars
per hundredweight on an F.O.B. Plant
and an F.O.B. Omaha basis as outlined
in §59.205 (d). The price shall include
brokerage fees, if applicable. All direct,
specific, and identifiable marketing
costs (such as point of purchase
material, marketing funds, accruals,
rebates, and export costs) shall be
deducted from the net price if
applicable and known at the time of
sale;

(2) The quantity for each pork sale,
quoted by number of pounds sold; and

(3) The information regarding the
characteristics of each sale is as follows:

(i) The type of sale;

(ii) Pork item description;

(iii) Pork item product code;

(iv) The product delivery period, in
calendar days;

(v) The pork class (barrow/gilt, sow,
boar);

(vi) Destination (Domestic, Export/
Overseas, NAFTA);

(vii) Type of Refrigeration (Fresh,
Frozen, age range of fresh product); and

(viii) Specialty pork product, if
applicable

(b) Publication. The Secretary shall
make available to the public the
information obtained under paragraph
(a) of this section not less frequently
than twice each reporting day for gilt
and barrow product and once each
reporting day for sow and boar product.

(c) The Secretary shall obtain product
specifications upon request.

(d) The Secretary shall provide freight
information for the purpose of
calculating prices on an F.O.B. Omaha
basis. The Secretary shall provide this
information periodically, but not less
than quarterly.

Dated: March 15, 2012.
Robert C. Keeney,

Acting Administrator, Agricultural Marketing
Service.

Note: The following Appendices will not
appear in the Code of Federal Regulations.

Appendix A to Subpart C—Swine
Mandatory Reporting Form

The following form referenced in Subpart
C of part 59 would be used by persons
required to report electronically transmitted
mandatory market information on domestic
sales of boxed beef to AMS.

Swine
LS—-89—Wholesale Pork Daily Report

Appendix B to Subpart C—Mandatory
Reporting Guideline

The following mandatory reporting form
guidelines will be used by persons required
to report electronically transmitted
mandatory market information to AMS.

The first 10 fields of each mandatory
reporting form provide the following
information: identification number (plant
establishment number ID number), company
name (name of parent company), plant street
address (street address for plant), plant city
(city where plant is located), plant state (state
where plant is located), plant zip code (zip
code where plant is located), contact name
(the name of the corporate representative
contact at the plant), phone number (full
phone number for the plant including area
code), reporting date (date the information
was submitted (mm/dd/yyyy),and reporting
time (the submission time corresponding to
the 10 a.m. and the 2 p.m. reporting
requirements).

(a) Wholesale Pork Mandatory Reporting
Forms

(1) LS-89—Wholesale Pork Daily Report.
For lots comprising multiple items, provide
information for each item in a separate record
identified with the same lot identification or
purchase order number.

(i) Lot identification or purchase order
number (11). Enter code used to identify the
lot to the packer.

(ii) Destination (12). Enter ‘1’, domestic, for
product shipped within the 50 States; ‘2’,
exported, for product shipped outside of the
50 States; and ‘3’, exported, for product
shipped NAFTA (Canada or Mexico).

(iii) Sales type code (13). Enter the code
corresponding to the sale type of the lot of
wholesale pork.

(iv) Delivery period code (14). Enter the
code corresponding to the delivery time
period of the lot of wholesale pork.

(v) Refrigeration (15). Enter ‘1’ if the
product is sold in 0—6 days fresh, combo; ‘2’
if the product is sold 7 or more days fresh,
combo; ‘3’ if the product is sold 0-10 days
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fresh, boxed; ‘4’ if the product is sold 11 or
more days fresh, boxed; and ‘5’ if the product
is sold in a frozen condition.

(vi) Class code (16). Enter ‘1’ if the product
was derived from barrows/gilts, ‘2’ for sows,
‘3’ for boar, and ‘4’ for mixed.

(vii) Pork item product code (17). Enter the
company product code for item sold.

(viii) Pork item—Description (18). Enter
the pork item name.

(ix) Total product weight (19). Enter the
total weight of the wholesale pork cuts in the
lot in pounds.

(xii) F.O.B. Plant Price (20). Enter the price
received for each wholesale pork cut in the

lot in dollars per one hundred pounds, FOB
Plant basis.

(xiii) F.O.B. Omaha Price (21). Enter the
price received for each wholesale pork cut in
the lot in dollars per one hundred pounds,
FOB Omabha basis.

BILLING CODE 3410-02-P
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[FR Doc. 2012-6992 Filed 3—22—12; 8:45 am]
BILLING CODE 3410-02-C

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0079; Directorate
Identifier 2012-NE-06—-AD]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney Division Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for Pratt &
Whitney PW4052, PW4152, PW4056,
PW4156A, PW4060, PW4060A,
PW4060C, PW4062, PW4062A,
PW4158, PW4460, PW4462, PW4164,
PW4164C, PW4164C/B, PW4168, and
PW4168A turbofan engines with certain
high-pressure turbine (HPT) stage 1
front hubs installed. This proposed AD
was prompted by Pratt & Whitney’s
updated low-cycle-fatigue analysis that
indicated certain HPT stage 1 front hubs
could initiate a crack prior to the
published life limit. This proposed AD
would require removing the affected
HPT stage 1 front hubs from service
using a drawdown plan. We are
proposing this AD to prevent failure of
the HPT stage 1 front hub, which could
lead to an uncontained engine failure
and damage to the airplane.

DATES: We must receive comments on
this proposed AD by May 22, 2012.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Pratt &
Whitney, 400 Main St., East Hartford,
CT 06108; phone: 860-565—7700; fax:
860-565—1605. You may review copies
of the referenced service information at

the FAA, Engine & Propeller Directorate,
12 New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA,
call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
James Gray, Aerospace Engineer, Engine
Certification Office, FAA, 12 New
England Executive Park, Burlington,
MA; phone: 781-238-7742; fax: 781—
238-7199; email: james.e.gray@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2012-0079; Directorate Identifier 2012—
NE—-06—AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

A PW2000 field event led Pratt &
Whitney to re-evaluate the low-cycle
fatigue analysis of the PW2000 engine
and similar engine models, including
the PW4000 engine. Pratt & Whitney’s
updated analysis indicated that the
original grain size requirement specified
on the HPT stage 1 front hub design
drawing was too large, and may not be
sufficient to meet the published life
limits. Although we have not received
any reports of cracks, parts with the
larger grain size may initiate a crack
prior to the published life limits. This
condition, if not corrected, could result

in failure of the HPT stage 1 front hub,
which could lead to an uncontained
engine failure and damage to the
airplane.

Relevant Service Information

We reviewed Pratt & Whitney Service
Bulletin (SB) No. PW4ENG 72-795,
Revision 2, dated April 5, 2011, and SB
No. PW4G-100-72-220, Revision 4,
dated September 30, 2011. The SBs list
the serial numbers of HPT stage 1 front
hubs with part number (P/N) 51L901
that are NOT affected by this AD.
However, all serial numbers of HPT
stage 1 front hubs with P/N 511201,
P/N 51L.201-001, P/N 51L601, and
P/N 521401 are affected.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
removing the affected HPT stage 1 front
hubs from service using a drawdown
plan.

Costs of Compliance

We estimate that this proposed AD
would affect 954 engines installed on
airplanes of U.S. registry. About 605
engines use a 20,000 cycles-since new
(CSN) life limit for the HPT stage 1 front
hub. For these engines, we estimate the
lost part life to have a value of about
$25,400 per engine. About 349 engines
use a 15,000 CSN life limit. For these
engines, we estimate the lost life to have
a value of about $22,013 per engine.
Based on these figures, we estimate the
total cost of the proposed AD to U.S.
operators is $23,049,537.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
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because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “‘significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Pratt & Whitney Division: Docket No. FAA-
2012-0079; Directorate Identifier 2012—
NE-06-AD.

(a) Comments Due Date

We must receive comments by May 22,
2012.

(b) Affected ADs
None.

(c) Applicability

This AD applies to the following Pratt &
Whitney Division turbofan engines:

(1) PW4052, PW4152, and PW4056
turbofan engines, including models with any
dash number suffix, with the following high-

pressure turbine (HPT) stage 1 front hub part
numbers (P/Ns) installed:

(i) P/N 51L201, or P/N 51L201-001, or
P/N 51L601, or P/N 52L.401; or

(ii) P/N 51L901 with a serial number (S/N)
not listed in Table 9 of the Accomplishment
Instructions of Pratt & Whitney Service
Bulletin (SB) No. PW4ENG 72-795, Revision
2, dated April 5, 2011.

(2) PW4156A, PW4060, PW4060A,
PW4060C, PW4062, PW4062A, PW4158,
PW4460, and PW4462 turbofan engines,
including models with any dash number
suffix, with the following HPT stage 1 front
hub P/Ns installed:

(i) P/N 51L201, or P/N 51L201-001, or
P/N 521L401; or

(ii) P/N 51L901 with an S/N not listed in
Table 9 of the Accomplishment Instructions
of Pratt & Whitney SB No. PW4ENG 72-795,
Revision 2, dated April 5, 2011.

(3) PW4164, PW4164C, PW4164C/B,
PW4168, and PW4168A turbofan engines
with an HPT stage 1 front hub P/N 511901
installed with a S/N not listed in Table 27A
of the Accomplishment Instructions of Pratt
& Whitney SB No. PW4G-100-72-220,
Revision 4, dated September 30, 2011.

(d) Unsafe Condition

This AD was prompted by Pratt &
Whitney’s updated low-cycle-fatigue analysis
that indicated certain HPT stage 1 front hubs
could initiate a crack prior to the published
life limit. This AD requires removing the
affected HPT stage 1 front hubs from service
using a drawdown plan. We are issuing this
AD to prevent failure of the HPT stage 1 front
hub, which could lead to an uncontained
engine failure and damage to the airplane.

(e) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(f) Removal of HPT Stage 1 Front Hubs From
Service

(1) For HPT stage 1 front hubs listed in
paragraph (c)(1)(i) and (c)(1)(ii) of this AD, do
the following:

(i) If the HPT stage 1 front hub has
accumulated 17,000 or fewer cycles-since
new (CSN) on the effective date of this AD,
remove the HPT stage 1 front hub from
service before accumulating 18,000 CSN.

(ii) If the HPT stage 1 front hub has
accumulated more than 17,000 CSN on the
effective date of this AD, remove the HPT
stage 1 front hub from service before
accumulating an additional 1,000 cycles-in-
service (CIS), or at the next piece-part
exposure after the effective date of this AD,
whichever occurs first.

(2) For HPT stage 1 front hubs listed in
paragraphs (c)(2)(i), (c)(2)(ii), and (c)(3) of
this AD, do the following:

(i) If the HPT stage 1 front hub has
accumulated 12,700 or fewer CSN on the
effective date of this AD, remove the HPT
stage 1 front hub from service before
accumulating 13,700 CSN.

(ii) If the HPT stage 1 front hub has
accumulated more than 12,700 CSN on the
effective date of this AD, remove the HPT
stage 1 front hub from service before
accumulating an additional 1,000 CIS, or at

the next piece-part exposure after the
effective date of this AD, whichever occurs
first.

(g) Installation Prohibition

After the effective date of this AD, do not
install or reinstall into any engine any HPT
stage 1 front hubs listed in paragraph (c)(1)(i)
and (c)(1)(ii) of this AD that are at piece-part
exposure and exceed 18,000 CSN, or any
HPT stage 1 front hubs listed in (c)(2)(i),
(c)(2)(ii), and (c)(3) of this AD that are at
piece-part exposure and exceed 13,700 CSN.

(h) Definition

For the purpose of this AD, piece-part
exposure means that the part is completely
disassembled and removed from the engine.

(i) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
may approve AMOGs for this AD. Use the
procedures found in 14 CFR 39.19 to make
your request.

(j) Related Information

(1) For more information about this AD,
contact James Gray, Aerospace Engineer,
Engine Certification Office, FAA, 12 New
England Executive Park, Burlington, MA;
phone: 781-238-7742; fax: 781-238-7199;
email: james.e.gray@faa.gov.

(2) For service information identified in
this AD, contact Pratt & Whitney, 400 Main
St., East Hartford, CT 06108; phone: 860—
565—7700; fax: 860-565—1605.

(3) You may review copies of the
referenced service information at the FAA,
Engine & Propeller Directorate, 12 New
England Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Issued in Burlington, Massachusetts, on
March 14, 2012.

Peter A. White,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2012-6965 Filed 3—-22-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0324; Directorate
Identifier 2012—CE-008-AD]

RIN 2120-AA64

Airworthiness Directives; Burkhart
GROB Luft- und Raumfahrt GmbH
Powered Sailplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for
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Burkhart GROB Luft- und Raumfahrt
GmbH Models GROB G 109 and GROB
G 109B powered sailplanes. This
proposed AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as excessive
corrosion on the nose plate in the
vertical stabilizer, which could cause
the vertical stabilizer nose plate to fail.
We are issuing this proposed AD to
require actions to address the unsafe
condition on these products.

DATES: We must receive comments on
this proposed AD by May 7, 2012.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Grob Aircraft
AG, Lettenbachstrasse 9, D-86874
Tussenhausen-Mattsies, Germany;
telephone: +49 (0) 8268 998139; fax: +49
(0) 8268 998200; email:
productsupport@grob-aircraft.com;
Internet: http://www.grob-
aircraft.de.61.html. You may review
copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329-4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 am. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Jim
Rutherford, Aerospace Engineer, FAA,

Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4165; fax: (816)
329-4090; email:
jim.rutherford@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0324; Directorate Identifier
2012—CE-008—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments. We will post all comments
we receive, without change, to http://
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued AD No. 2012—
0027, dated February 14, 2012 (referred
to after this as “the MCAI”), to correct
an unsafe condition for the specified
products. The MCALI states:

Occurrences have been reported of finding
heavily corroded nose plates, part number (P/
N) 109-2160.01, in the vertical stabiliser of
some Grob G 109 powered sailplanes.

The investigation results concluded that
the affected aeroplanes were based and
operated near the seaside and therefore
exposed to a salty environment, causing the
excessive corrosion.

This condition, if not detected and
corrected, could lead to failure of the vertical
stabilizer nose plate, which functions as a
horizontal stabiliser fitting, to support limit
loads and consequent loss of control of the
aeroplane.

For the reasons described above, this AD
requires repetitive inspections and,
depending on findings, replacement of the
nose plate.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Grob Aircraft has issued Service
Bulletin No. MSB817-58 and Service
Bulletin No. MSB 817-060, both dated
November 24, 2011, Repair Instruction
Doc. No. RI 817-009, issue date
November 17, 2011, and Repair
Instruction Doc. No. RI 817—-010/1, issue
date December 20, 2011. The actions

described in this service information are
intended to correct the unsafe condition
identified in the MCAI

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

We estimate that this proposed AD
will affect 59 products of U.S. registry.
We also estimate that it would take
about 6 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $424 per
product.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $55,106, or $934 per
product.

In addition, we estimate that any
necessary follow-on actions would take
about 12 work-hours and require parts
costing $243, for a cost of $1,263 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
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Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Burkhart GROB Luft- und Raumfahrt GmbH:
Docket No. FAA-2012-0324; Directorate
Identifier 2012—CE-008-AD.

(a) Comments Due Date

We must receive comments by May 7,
2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Burkhart GROB Luft-
und Raumfahrt GmbH Models GROB G 109
and GROB G 109B powered sailplanes, all
serial numbers, certificated in any category.
(d) Subject

Air Transport Association of America
(ATA) Code 55: Stabilizer.
(e) Reason

This AD results from mandatory
continuing airworthiness information (MCAI)

originated by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as excessive
corrosion on the nose plate in the vertical
stabilizer. We are issuing this AD to detect
and correct corrosion and flaking on the nose
plate, which could cause the vertical
stabilizer nose plate to fail and result in loss
of control of the sailplane.

(f) Actions and Compliance

Unless already done, do the following
actions:

(1) Within 3 months after the effective date
of this AD:

(i) Inspect, from the top, the front and rear
side of the nose plate, part number (P/N)
109-2160.01, in the vertical stabilizer for
corrosion and flaking following Part A of the
Accomplishment Instructions in Grob
Aircraft Service Bulletin No. MSB817-58,
dated November 24, 2011. Repetitively
thereafter inspect at intervals not to exceed
12 months.

(ii) Install an access panel on the left side
of the vertical stabilizer following Grob
Aircraft Repair Instruction Doc. No. RI 817—
010/1, issue date December 20, 2011, as
specified in Grob Aircraft Service Bulletin
No. MSB 817-060, dated November 24, 2011.

(iii) Through the access panel installed as
required in paragraph (f)(1)(ii) of this AD,
inspect, from below, the nose plate, P/N 109—
2160.01, for corrosion and flaking following
Part B of the Accomplishment Instructions in
Grob Aircraft Service Bulletin No. MSB817—
58, dated November 24, 2011. Repetitively
thereafter inspect at intervals not to exceed
12 months.

(2) If any corrosion or flaking is found on
the nose plate, P/N 109-2160.01, during any
inspection required in paragraphs (f)(1)(i) or
(H)(1)(iii) of this AD, replace P/N 109-2160.01
with a serviceable part. Do the replacement
following Grob Aircraft Repair Instruction
Doc. No. RI 817-009, issue date November
17, 2011, as specified in Grob Aircraft
Service Bulletin No. MSB817-58, dated
November 24, 2011. After replacement,
continue with the repetitive inspections
required in paragraphs (f)(1)(i) and (f)(1)(iii)
of this AD.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Jim Rutherford, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4165; fax: (816) 329—
4090; email: jim.rutherford@faa.gov. Before
using any approved AMOC on any sailplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective

actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required

to assure the product is airworthy before it

is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(h) Related Information

Refer to MCAI European Aviation Safety
Agency (EAS) AD No. 2012-0027, dated
February 14, 2012; Grob Aircraft Service
Bulletin No. MSB817-58 and Grob Aircraft
Service Bulletin No. MSB 817-060, both
dated November 24, 2011; Grob Aircraft
Repair Instruction Doc. No. RI 817-009, issue
date November 17, 2011; and Grob Aircraft
Repair Instruction Doc. No. RI 817-010/1,
issue date December 20, 2011 for related
information. For service information related
to this AD, contact Grob Aircraft AG,
Lettenbachstrasse 9, D-86874 Tussenhausen-
Mattsies, Germany; telephone: +49 (0) 8268
998139; fax: +49 (0) 8268 998200; email:
productsupport@grob-aircraft.com; Internet:
http://www.grob-aircraft.de.61.html. You
may review copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA, call
(816) 329—4148.

Issued in Kansas Gity, Missouri, on March
19, 2012.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2012-7012 Filed 3-22-12; 8:45 am]|
BILLING CODE 4910-13-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 20
[Docket No. FDA-2012—-N-0205]

Agreements and Memoranda of
Understanding Between the Food and
Drug Administration and Other
Departments, Agencies, and
Organizations

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: We are publishing this
companion proposed rule to the direct
final rule on “Agreements and
Memoranda of Understanding Between
the Food and Drug Administration and
Other Departments, Agencies, and
Organizations,” which makes technical
changes intended to update a
requirement that many of these
agreements and memoranda of
understanding (MOUs) be published in
the Federal Register. Because we
already post and will continue to post
our ongoing agreements and MOUs with
other departments, Agencies, and
organizations on our Web site upon
their completion, this requirement is no
longer necessary. This proposed rule,
accordingly, would eliminate it. We are
proposing these technical changes to
conserve Agency time and resources,
reduce government paperwork, and
eliminate unnecessary Federal Register
printing costs while continuing to afford
public access to these documents.
DATES: Submit either electronic or
written comments on or before June 6,
2012. If we receive any significant
adverse comments, we will publish a
document withdrawing the direct final
rule within 30 days after the comment
period ends. We will then proceed to
respond to comments under this
proposed rule using the usual notice
and comment procedures.

ADDRESSES: You may submit comments,
identified by Docket No. FDA-2012—-N-
0205 by any of the following methods:

Electronic Submissions

Submit electronic comments in the
following ways:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following ways:
e FAX:301-827-6870.

e Mail/Hand delivery/Courier (for
paper or CD-ROM submissions):
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, Rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the Agency name and
Docket No. FDA-2012-N-0205 for this
rulemaking. All comments received may
be posted without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
comments, see the “Comments’” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Daniel W. Sigelman, Office of the
Commissioner, Food and Drug
Administration, 10903 New Hampshire
Ave., Silver Spring, MD 20993-0002,
301-796-4706, FAX: 301-847—-8616,
email: daniel.sigelman@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of October 3,
1974 (39 FR 35697), we announced that
copies of all our MOUs transacted with
government Agencies and
nongovernment organizations were
available for public review at our offices
during working hours and would be
published in the Federal Register. We
subsequently codified this policy in the
Federal Register of December 24, 1974
(39 FR 44602 at 44651), and recodified
it where it currently appears in § 20.108
(21 CFR 20.108) in the Federal Register
of March 22, 1977 (42 FR 15616 at
15625).

Consumers, industry, professional
groups, associations, educators, and
other government Agencies had
manifested widespread interest in the
texts of these MOUs. The intent of
§20.108 was to promote transparency
by providing access to these
stakeholders.

This proposed rule would eliminate
the requirement in current § 20.108(c)
that our agreements and MOUs with
other departments, Agencies, and
organizations be published in the
Federal Register on an individual basis
and instead will require that they be
posted on our Web site. We increasingly

rely on Internet-based communications
to ensure and promote transparency in
our operations and activities. So it is
with this proposed rule, which would
merely recognize and codify our already
established practice of making our
ongoing agreements and MOUs with
other departments, Agencies, and
organizations publicly available on our
Web site. At the time of this writing,
each such publicly disclosable
agreement and MOU can be accessed at
one of the following three Food and
Drug Administration (FDA) Web site
locations:

http://www.fda.gov/AboutFDA/
PartnershipsCollaborations/
MemorandaofUnderstandingMOUs/
DomesticMOUs/default.htm;

http://www.fda.gov/AboutFDA/
PartnershipsCollaborations/
MemorandaofUnderstandingMOUs/
AcademiaMOUs/default.htm; or

http://www.fda.gov/AboutFDA/
PartnershipsCollaborations/
MemorandaofUnderstandingMOUs/
OtherMOUs/default.htm.

Because all publicly disclosable
agreements and MOUs are posted on our
Web site, it is no longer necessary to
require, as does current § 20.108(b), that
a permanent file of them be available for
public review during working hours in
the Agency’s Freedom of Information
Public Room. Accordingly, the proposed
rule would revise current § 20.108(b).

The public’s access to an FDA Web
site that is regularly updated to include
agreements and MOU s as they are
completed has already greatly enhanced
the speed, ease, and convenience with
which stakeholders can obtain and
review these documents.

Our proposed technical changes
would lessen demands on the time of
our staff and reduce the Government
paperwork and printing costs associated
with Federal Register publication of
newly completed agreements and MOUs
with other departments, Agencies, and
organizations. At the same time, it
would continue to ensure, consistent
with the underlying intent of § 20.108,
the accessibility of records of
widespread interest to consumers,
industry, professional groups,
associations, educators, and other
government Agencies.

Currently, § 20.108(c) treats our
cooperative work-sharing agreements
with State or local government Agencies
differently from our agreements and
MOUs with other Agencies and
organizations. Because these
cooperative work-sharing agreements
rarely vary significantly from one
another, we decided against publishing
their full texts in the Federal Register
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(51 FR 19851, June 3, 1986). Instead,
since 1993, we have merely required
them to be listed at least once every 2
years in the Federal Register (58 FR
48794, September 20, 1993). This
proposed rule would end such disparate
treatment. Proposed § 20.108(b) would
apply to all of our written agreements
and MOUs with other departments,
Agencies, and organizations, including
cooperative work-sharing agreements
with State or local government
Agencies, except for signed agreements
and MOUs relating to activities of our
Office of Criminal Investigations, which
are addressed in § 20.108(d), which
would be revised and redesignated as
§20.108(c).

This proposed rule would not amend
§20.108(a) (stating that our written
agreements and MOUs are available for
public disclosure).

II. Companion Document to Direct
Final Rulemaking

This proposed rule is a companion to
the direct final rule published elsewhere
in this issue of the Federal Register. The
direct final rule and this companion
proposed rule are substantively
identical. This companion proposed
rule provides the procedural framework
within which the rule may be finalized
in the event that any significant adverse
comment is received in response to the
direct final rule and it is withdrawn.
FDA is publishing the direct final rule
because we believe the rule is
noncontroversial, and we do not
anticipate receiving any significant
adverse comments. If no significant
adverse comment is received in
response to the direct final rule, no
further action will be taken related to
this proposed rule. Instead we will
publish a document confirming the
effective date within 30 days after the
comment period ends, confirming when
the direct final rule will go into effect.

If we receive any significant adverse
comment regarding the direct final rule,
we will withdraw the direct final rule
within 30 days after the comment
period ends and proceed to respond to
all of the comments under this
companion proposed rule using usual
notice-and-comment rulemaking
procedures under the Administrative
Procedures Act (APA) (5 U.S.C. 552a et
seq.). The comment period for this
companion proposed rule runs
concurrently with the comment period
for the direct final rule. Any comments
received under this companion
proposed rule will also be considered as
comments regarding the direct final
rule, and vice versa. We will not
provide additional opportunity for
comment. A significant adverse

comment is defined as a comment that
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. In
determining whether an adverse
comment is significant and warrants
withdrawing a direct final rule, we will
consider whether the comment raises an
issue serious enough to warrant a
substantive response in a notice-and-
comment process in accordance with
section 553 of the APA (5 U.S.C. 553).
Comments that are frivolous,
insubstantial, or outside the scope of the
rule will not be considered adverse
under this procedure. For example, a
comment recommending an additional
change to the rule will not be
considered a significant comment
unless the comment states why the rule
would be ineffective without the
additional change. In addition, if a
significant adverse comment applies to
part of a rule and that part can be
severed from the remainder of the rule,
we may adopt as final those parts of the
rule that are not the subject of a
significant adverse comment.

In the Federal Register of November
21, 1997 (62 FR 62466), we announced
the availability of the guidance
document entitled “Guidance for FDA
and Industry: Direct Final Rule
Procedures.” This guidance document
may be accessed at http://www.fda.gov/
Regulatorylnformation/Guidances/
ucm125166.htm.

III. Analysis of Impacts

FDA has examined the impacts of the
proposed rule under Executive Order
12866, Executive Order 13563, the
Regulatory Flexibility Act (5 U.S.C.
601-612), and the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).
Executive Orders 12866 and 13563
direct Agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The Agency
believes that this proposed rule is not a
significant regulatory action under
Executive Order 12866.

The Regulatory Flexibility Act
requires Agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because the proposed rule
would not impose any significant costs,
we propose to certify that the final rule
will not have a significant economic

impact on a substantial number of small
entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that Agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $136
million, using the most current (2010)
Implicit Price Deflator for the Gross
Domestic Product. We do not expect
this proposed rule to result in any 1-
year expenditure that would meet or
exceed this amount.

IV. Paperwork Reduction Act of 1995

We have concluded that this proposed
rule contains no “collections of
information. ”” Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520) is not
required.

V. Environmental Impact

We have determined under 21 CFR
25.33 that this proposed rule is of a type
that would not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VI. Federalism

We have analyzed this proposed rule
in accordance with the principles set
forth in Executive Order 13132. We
have determined that the proposed rule,
if finalized, would not contain policies
that would have substantial direct
effects on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, we tentatively conclude
that the proposed rule does not contain
policies that have federalism
implications as defined in the Executive
order and, consequently, a federalism
summary impact statement is not
required.

VII. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) either electronic or written
comments regarding this document. It is
only necessary to send one set of
comments. Identify comments with the
docket number found in brackets in the
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heading of this document and they may
be accompanied by a supporting
memorandum or brief. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 20

Confidential business information,
Courts, Freedom of information,
Government employees.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR part 20 be amended as follows:

PART 20—PUBLIC INFORMATION

1. The authority citation for 21 CFR
part 20 continues to read as follows:

Authority: 5 U.S.C. 552; 18 U.S.C. 1905;
19 U.S.C. 2531-2582; 21 U.S.C. 321-393,
1401-1403; 42 U.S.C. 241, 242, 242a, 2421,
242n, 243, 262, 263, 263b—263n, 264, 265,
300u—300u->5, 300aa—1.

2. Amend section 20.108 as follows:

a. Revise paragraph (b);

b. Remove paragraph (c);

c. Redesignate paragraph (d) as
paragraph (c);

d. Revise newly redesignated
paragraph (c).

The revisions and redesignations read
as follows:

§20.108 Agreements between the Food
and Drug Administration and other
departments, Agencies, and organizations.

* * * * *

(b) All written agreements and
memoranda of understanding between
FDA and any entity, including, but not
limited to other departments, Agencies,
and organizations will be made
available through the Food and Drug
Administration Web site at http://www.
fda.gov once finalized.

(c) Agreements and understandings
signed by officials of the Food and Drug
Administration with respect to activities
of the Office of Criminal Investigations
are exempt from the requirements set
forth in paragraph (b) of this section.
Although such agreements and
understandings will not be made
available through the Food and Drug
Administration Web site, these
agreements will be available for
disclosure in response to a request from
the public after deletion of information
that would disclose confidential
investigative techniques or procedures,
or information that would disclose
guidelines for law enforcement
investigations if such disclosure could
reasonably be expected to risk
circumvention of the law.

Dated: March 16, 2012.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2012-6969 Filed 3—22-12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 202
[Docket No. FDA—2009-N-0582]
RIN 0910-AG27

Direct-to-Consumer Prescription Drug
Advertisements; Presentation of the
Major Statement in Television and
Radio Advertisements in a Clear,
Conspicuous, and Neutral Manner;
Reopening of the Comment Period

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; reopening of
comment period on specific data.

SUMMARY: The Food and Drug
Administration (FDA) is reopening the
comment period on specific data related
to a proposed rule published in the
Federal Register of March 29,, to
establish standards that would be
considered in determining whether the
major statement in direct-to-consumer
(DTC) television and radio
advertisements relating to the side
effects and contraindications of an
advertised prescription drug intended
for use by humans is presented in a
clear, conspicuous, and neutral manner.
In the Federal Register of January 27,
2012, FDA announced that it had added
a document to the docket for the
proposed rulemaking concerning a
study entitled “Experimental Evaluation
of the Impact of Distraction on
Consumer Understanding of Risk and
Benefit Information in Direct-to-
Consumer Prescription Drug Television
Advertisements” (Distraction Study)
and the public was given until February
27,2012, to comment on this study as

it relates to the proposed standards.
FDA is reopening the comment period
for the rulemaking proceeding in
response to a request for more time to
submit comments to the Agency.

DATES: Submit either electronic or
written comments on the Distraction
Study report as it relates to the proposed
standards by April 9, 2012.

ADDRESSES: You may submit comments,
identified by Docket No. FDA-2009-N—
0582 and/or Regulatory Information
Number (RIN) 0910-AG27, by any of the
following methods.

Electronic Submissions

Submit electronic comments in the
following way:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following ways:

e FAX:301-827-6870.

e Mail/Hand delivery/Courier (For
paper or CD-ROM submissions):
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the Agency name, docket
number, and RIN for this rulemaking.
All comments received may be posted
without change to http://www.
regulations.gov, including any personal
information provided. For additional
information on submitting comments,
see the “Comments” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://www.
regulations.gov and insert the docket
number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:

For information concerning human
drug products: Ernest S. Voyard, Center
for Drug Evaluation and Research, Food
and Drug Administration, 10903 New
Hampshire Ave., Bldg. 51, rm. 3276,
Silver Spring, MD 20993-0002, 301—
796-3832.

For information concerning human
biological drug products: Stephen
Ripley, Center for Biologics Evaluation
and Research (HFM-17), Food and Drug
Administration, 1401 Rockville Pike,
suite 200N, Rockville, MD 20852—-1448,
301-827-6210.

SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of March 29,
2010 (75 FR 15376), FDA published a
proposed rule entitled ‘“Direct-to-
Consumer Prescription Drug
Advertisements; Presentation of the
Major Statement in Television and
Radio Advertisements in a Clear,
Conspicuous, and Neutral Manner,” to
amend its regulations concerning DTC
advertisements of prescription drugs.
Specifically, the proposed rule would
implement a new requirement of the
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Federal Food, Drug, and Cosmetic Act
(the FD&C Act), added by section
901(d)(3)(A) of the Food and Drug
Administration Amendments Act of
2007 (Pub. L. 110-85) (FDAAA). This
section requires that the major statement
in DTC television or radio
advertisements relating to the side
effects and contraindications of an
advertised prescription drug intended
for use by humans be presented in a
clear, conspicuous, and neutral manner,
and directs FDA to publish regulations
establishing the standards for
determining whether a major statement
meets these requirements. As directed
by section 901(d)(3)(B) of FDAAA, the
proposed rule described standards that
the Agency would consider in
determining whether the major
statement is clear, conspicuous, and
neutral, and it provided a 90-day period
for public comment, which closed on
June 28, 2010.

On January 27, 2012 (77 FR 4273),
FDA reopened the comment period on
this rulemaking until February 27, 2012,
to allow an opportunity for interested
parties to comment on FDA’s analyses
of the results of its study (see
attachment in Docket No. FDA-2009—
N-0582-0040) on the impact of
distraction on consumer understanding
of risk and benefit information in DTC
prescription drug television
advertisements (72 FR 47051, August
22, 2007) (Distraction Study) as it relates
to the proposed standards. The
Pharmaceutical Research and
Manufacturers of America (PhRMA)
submitted a letter dated February 20,
2012, requesting an additional 15 days
for interested persons to comment. FDA
believes that an additional 15 days to
comment on the Distraction Study as it
relates to the proposed standards is
appropriate.

II. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) either electronic or written
comments regarding the Distraction
Study as it relates to the proposed
standards. It is only necessary to send
one set of comments. Identify comments
with the docket number found in
brackets in the heading of this
document and label them “ATTN:
Distraction Study.” The data and
received comments may be seen in the
Division of Dockets Management
between 9 a.m. and 4 p.m., Monday
through Friday.

Dated: March 16, 2012.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2012-6948 Filed 3—-22-12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100

[Docket No. USCG-2012—0073]

RIN 1625-AA08

Special Local Regulations; Ocean

State Tall Ships Festival 2012,
Narragansett Bay, RI

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish temporary special local
regulations on the navigable waters of
Narragansett Bay and Newport Harbor,
Rhode Island, for the Ocean State Tall
Ships Festival 2012. This action is
necessary to provide for the safety of life
and property on the navigable waters of
Narragansett Bay and Newport Harbor,
Rhode Island, during the Ocean State
Tall Ships Festival on July 6-9, 2012.
These temporary special local
regulations would restrict vessel traffic
in portions of Narragansett Bay and
Newport Harbor, Rhode Island, unless
authorized by the Captain of the Port
(COTP) Sector Southeastern New
England.

DATES: Comments and related material
must be received by the Coast Guard on
or before May 22, 2012. Requests for
public meetings must be received by the
Coast Guard on or before April 13, 2012.

ADDRESSES: You may submit comments
identified by docket number USCG—
2012-0073 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail or Delivery: Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590—0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except federal
holidays. The telephone number is 202—
366—9329. See the “Public Participation
and Request for Comments” portion of
the SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid

duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Mr. Edward G.
LeBlanc, Waterways Management
Division at Goast Guard Sector
Southeastern New England, telephone
401—435-2351, email
Edward.G.LeBlanc@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2012-0073),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a telephone number in the body of
your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number (USCG—2012-0073 in
the “SEARCH” box and click
“SEARCH.” Click on “Submit a
Comment” on the line associated with
this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
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know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the proposed rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number USCG-2012—-0073 in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this rulemaking. You
may also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one on or before April 13, 2012,
using one of the four methods specified
under ADDRESSES. Please explain why
you believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Basis and Purpose

The legal basis for this proposed rule
is 33 U.S.C. 1233, which authorizes the
Coast Guard to define Special Local
Regulations.

These temporary special local
regulations are necessary to ensure the
safety of vessels and spectators from
hazards associated with the Ocean State
Tall Ships Festival 2012.

Discussion of Proposed Rule

Newport, Rhode Island, will host the
Ocean State Tall Ships Festival 2012
from July 6-9, 2012. This visit of Class
A, B, and C sailing vessels is part of a
recurring series of sail training races,

rallies, cruises, and port festivals
organized by Tall Ships America in
conjunction with host ports in the
United States and Canada. The Ocean
State Tall Ships Festival 2012, including
a Parade of Sail, is akin to similar events
held several times in the past in
Newport, Rhode Island, the most recent
being in 2007.

The Tall Ships visit to Newport,
which will occur from July 6-9, 2012,
will include a Parade of Sail on July 9,
2012. About 20 Class A, B, and C vessels
are expected to participate in the Parade
of Sail. These temporary special local
regulations will provide for the safety of
life and protection of property on the
navigable waters of Narragansett Bay
and Newport Harbor, Rhode Island, by
providing for the organized viewing of
Tall Ships at their assigned berths
during the festival and by preventing
the large number of spectator vessels
from interfering with the organized and
controlled Parade of Sail. There may be
vessels participating in the event from
several foreign countries and the high
visibility of this event warrants that
temporary special local regulations be
established to ensure the safety of
vessels and spectators from hazards
associated with the Ocean State Tall
Ships Festival 2012.

The participating vessels will berth at
assigned facilities in Newport, Rhode
Island, from July 5—9 2012. The festival
begins on July 6, 2012, when visitors
will be permitted to get a relatively
close view of the Tall Ships from
recreational vessels in Newport Harbor,
and also to board the berthed vessels
from shore. On the morning of July 9,
2012, the Tall Ships will depart
Newport Harbor and transit up the East
Passage, Narragansett Bay, to a turning
point just north of Gould Island. The
vessels will then transit back down the
East Passage, exit Narragansett Bay, and
head for sea.

The Coast Guard believes that vessel
congestion due to the large number of
participating and spectator vessels may
pose a significant hazard to navigation.
To reduce the risk associated with
congested waterways the Coast Guard is
proposing to establish regulated areas to
restrict vessel movement around the
location of the participating Tall Ships
while berthed at Newport, Rhode Island,
and also while participating in the
Parade of Sail in Narragansett Bay.
These temporary special local
regulations would be in effect at various
times in Narragansett Bay beginning on
July 6, 2012 through July 9, 2012.

Area “Newport Harbor”’: This Area
would include all waters of Newport
Harbor within an area bounded by
Aquidneck Island to the east and south,

by the Goat Island Causeway to the
north, and by a line extending from the
southernmost tip of Goat Island due
south to Aquidneck Island. This area is
needed to protect the maritime public
and participating vessels from hazards
to navigation associated with numerous
spectator craft approaching participating
Tall Ships berthed at various facilities
in the Newport area for the Ocean State
Tall Ships Festival 2012.

Area “Potter Cove”: In connection
with the Parade of Sail on July 9, 2012,
this area would be of the same
coordinates of the existing Anchorage A
in the East Passage, Narragansett Bay,
that lies north of the Claiborne Pell/
Newport Bridge. This area would be
used as a spectator anchoring area
limited to excursion and passenger-for-
hire vessels greater than 50 feet in
length carrying passengers for the
viewing of the Parade of Sail.

Vessels other than excursion and
passenger-for-hire vessels greater than
50 feet in length would not be permitted
to anchor and would be required to
transit at reduced speeds staying at least
20 yards away from any vessels
authorized to anchor or otherwise
remain within Area Potter Cove.

Area ‘“Parade of Sail”

The Coast Guard proposes to establish
an area to ensure the safety of spectator
vessels and participating Tall Ships
during the Ocean State Tall Ships
Festival 2012 Parade of Sail on July 9,
2012.

This proposed Area includes all
waters of the East Passage, Narragansett
Bay, Rhode Island.

This area would be enforced only
during the actual Parade of Sail. This
area is designed to enhance navigation
safety by facilitating the organized and
controlled transit of participating
vessels through the parade route and
minimizing the impact on the maritime
community.

Notice of these special local
regulations would be provided prior to
the event through the Local Notice to
Mariners and Broadcast Notice to
Mariners. In addition, the sponsoring
organization, Ocean State Tall Ships,
Inc., is planning to publish information
of the event in local newspapers,
pamphlets, Internet sites, television, and
radio broadcasts.

The specific geographic locations of
regulated areas and specific
requirements of this rule are contained
in the regulatory text.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
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Below we summarize our analyses
based on 14 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this proposed rule to be minimal. These
proposed regulations involve only the
southern portion of Narragansett Bay
and would close the East Passage to
commercial traffic only for several hours
during the actual Parade of Sail on July
9, 2012. The West Passage would
remain open to vessel traffic at all times.
The impact of these proposed
regulations will not be significant
because the majority of these proposed
regulations would be in effect for only
a portion of one day centered on the
Parade of Sail, and most vessel traffic
can pass safely around affected areas of
the East Passage by transiting through
the West Passage, Narragansett Bay.

Notice of these special local
regulations would be provided prior to
the event through the Local Notice to
Mariners and Broadcast Notice to
Mariners. In addition, the sponsoring
organization, Ocean State Tall Ships,
Inc., is planning to publish information
of the event in local newspapers,
pamphlets, Internet sites, television, and
radio broadcasts.

Mariners will be able to adjust their
plans accordingly based on the
extensive advance information.

Moreover, the Areas created by these
special local regulations have been
narrowly tailored to impose the least
impact on maritime interests yet
provide the level of safety and
protection deemed necessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this proposed rule on
small entities. The term ‘““‘small entities’
comprises small businesses, not-for-
profit organizations that are
independently owned and operated and
are not dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. The
Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule will not
have a significant economic impact on
a substantial number of small entities.

)

This proposed rule may affect the
following entities, some of which might
be small entities: the owners or
operators of vessels intending to transit
or anchor in a portion of Narragansett
Bay between July 6 and July 9, 2012,
particularly during the Parade of Sail on
July 9, 2012, when the navigation
channel in the East Passage,
Narragansett Bay, is closed for a period
of time to all traffic except vessels
participating in the Parade of Sail.

These proposed regulations would not
have a significant economic impact on
a substantial number of small entities
for the following reasons: the
regulations affecting navigation in the
East Passage, Narragansett Bay, would
be in effect temporarily, and only for
those periods of time necessary for the
safety of the Ocean State Tall Ships
Festival 2012 participants and
spectators in boats viewing the Parade
of Sail from waters adjacent to the
parade route. The East Passage would
remain open to all vessel traffic for the
entire Festival from July 6-8, 2012, and
would only be closed to vessel traffic for
several hours during the Parade of Sail
on July 9, 2012. While the East Passage
is closed, the West Passage would
remain open and is capable of being
used by all recreational and most
commercial vessels.

Notice of these special local
regulations would be provided prior to
the event by Local Notice to Mariners
and Broadcast Notice to Mariners. In
addition, the sponsoring organization,
Ocean State Tall Ships, Inc., is planning
to publish information of the event in
local newspapers, pamphlets, Internet
sites, television, and radio broadcasts.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
the person listed under FOR FURTHER
INFORMATION CONTACT. The Coast Guard
will not retaliate against small entities

that question or complain about this
proposed rule or any policy or action of
the Goast Guard.

Collection of Information

This proposed rule calls for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A proposed rule has implications for
federalism under Executive Order
13132, Federalism, if it has a substantial
direct effect on State or local
governments and would either preempt
State law or impose a substantial direct
cost of compliance on them. We have
analyzed this proposed rule under that
Order and have determined that it does
not have implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule will not result in such
expenditure, we do discuss the effects of
this proposed rule elsewhere in this
preamble.

Taking of Private Property

This proposed rule will not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed rule is not an
economically significant rule and does
not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
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Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023—-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. A preliminary
environmental analysis checklist
supporting this determination is

available in the docket where indicated
under ADDRESSES. It appears that this
proposed rule will qualify for Coast
Guard categorical exclusion (34)(h), as
described in figure 2—1 of the
Instruction. This proposed rule
establishes temporary special local
regulations. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

2. Add §100.35T01-0073 to read as
follows:

§100.35T01-0073 Special Local
Regulations; Ocean State Tall Ships 2012,
Narragansett Bay and Newport Harbor,
Rhode Island.

(a) Regulated Areas:

(1) Area Newport Harbor: All waters
of Newport Harbor within an area
bounded by Aquidneck Island to the
east and south; by the Goat Island
Causeway to the north; and by a line
extending from the southernmost tip of
Goat Island due south to Aquidneck
Island.

(2) Area Potter Cove: This Area is of
the same coordinates as that portion of
charted Anchorage A, as defined in
paragraph § 110.145(a)(1) of this
chapter, that lies north of the Claiborne
Pell/Newport Bridge.

(3) Area Parade of Sail: Includes all
waters of the East Passage, Narragansett
Bay, Rhode Island, within the following
boundaries: Beginning at position
41°2719” N, 71°23'08” W, then
northward to position 41°28"18” N,
71°22’14” W, (Lighted Gong Buoy “7”
(LLNR 17800)) then to position
41°28’38” N, 71°21’15” W, (Lighted
Gong Buoy ““9” (LLNR 17805)) then to
position 41°29°00” N, 71°21°00” W,
(Lighted Bell Buoy “11” (LLNR 17810))
then to position 41°29’33” N, 71°21°04”
W, then to position 41°30'19” N,
71°21’04” W below the Claiborne Pell/
Newport Bridge, then to position
41°31°07” N, 71°21’17” W, then to
position 41°31°49” N, 71°21°26” W, then
to position 41°32730” N, 71°21°22” W,
then to position 41°33'00” N, 71°21°17”
W, then to position 41°3338” N,

71°21’00” W, (U.S. Navy Buoy “E”
(LLNR 18035)) then to position
41°33’52” N, 71°20°27” W, (U.S. Navy
Buoy “F” (LLNR 18040)) then to
position 41°33’48” N, 71°19'55” W, (the
charted Halfway Rock). Area Parade of
Sail will continue southward to position
41°33’14” N, 71°19'12.5” W, then to
position 41°32°28” N, 71°19’30.6” W,
then to position 41°31’55” N,
71°19°42.7” W, then to position
41°3100” N, 71°20°04” W, (Lighted Bell
Buoy “14” (LLNR 17940)) then to
position 41°30728” N, 71°20°21” W, then
to position 41°3012”, 71°20°30” W
below the Claiborne Pell/Newport
Bridge, then to position 41°2934” N,
71°20"11” W, (Mitchell Rock Gong Buoy
“3” (LLNR 17865)), then to position
41°28’55” N, 71°20"19” W, then to
position 41°27’55” N, 71°21’43” W, then
to position 41°2727” N, 71°21’57” W,
(Bell Buoy “6” (LLNR 17790)), then to
position 41°26’57” N, 71°21’57” W, then
returning to the starting point at
41°27°19” N, 71°23'08” W. All
coordinates are NAD 1983.

(b) Special Local Regulations.

(1) Definitions.

(i) As used in this section, designated
representative means a Coast Guard
Patrol Commander, including a Coast
Guard coxswain, petty officer, or other
officer operating a Coast Guard vessel
and a Federal, State, or local officer
designated by the Captain of the Port
(COTP).

(i) Excursion vessel, as used in this
section, refers to any vessel granted an
excursion permit as such term is
defined in 46 CFR 2.01-45.

(iii) Vessel carrying passengers-for-
hire, as used in this section, refers to,
but is not limited to, vessels subject to
regulation under Subchapters H, K, and
T of Title 46 of the Code of Federal
Regulations.

(2) In accordance with the general
regulations in section 100.35 of this
part, entering into, transiting through,
anchoring or remaining within the
regulated areas is prohibited unless
designated for vessels of that size or
entry is authorized by the Captain of the
Port (COTP) Southeastern New England
or designated representative.

(3) All persons and vessels are
authorized by the COTP Southeastern
New England to enter areas of these
special location regulations in
accordance with the following
restrictions:

(i) Area Newport Harbor: Vessels
transiting this Area must do so at a
speed of at least three (3) knots or at no
wake speed, whichever is more, while
not exceeding six (6) knots. Vessels
must not maneuver within 20 yards of
a moored Tall Ship. Vessels must transit
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this Area in a counterclockwise
direction, entering Newport Harbor from
the west, then proceeding north along
the eastern side of the harbor to a
turning point south of the Goat Island
causeway in approximate position
41°29’28” N and 71°1940” N, then
proceeding south along the western side
of Newport Harbor to the exit of the
Area.

Vessels proceeding under sail will not
be allowed in Area Newport Harbor
unless also propelled by machinery, due
to increased difficulty in maintaining
required speed of advance while sailing
as well as limited maneuvering ability
to proceed in a single file behind
numerous other spectator craft viewing
the moored Tall Ships.

(ii) Area Potter Cove: This area is a
spectator anchoring area limited to
excursion and passenger-for-hire vessels
greater than 50 feet in length carrying
passengers for the viewing of the Parade
of Sail. Vessels transiting this Area must
do so at a speed of at least three (3)
knots or at no wake speed, whichever is
more, while not exceeding six (6) knots.
Vessels transiting this Area must not
maneuver within 20 yards of any vessel
lawfully anchored within this area for
the viewing of the Parade of Sail.

(iii) Area Parade of Sail: This will be
closed to all vessel traffic, except those
vessels designated as participants.

(4) All persons and vessels shall
comply with the instructions of the
COTP Southeastern New England or
designated representative. Upon being
hailed by a U.S. Coast Guard vessel by
siren, radio, flashing lights, or other
means the operator of a vessel shall
proceed as directed.

(5) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated areas must
contact the COTP Southeastern New
England by telephone at 508—-457-3211,
or designated representatives via VHF
radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain
within the regulated areas is granted by
the COTP Southeastern New England or
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the COTP Southeastern New England or
designated representative.

(6) The Coast Guard will provide
notice of the regulated areas prior to the
event through the Local Notice to
Mariners and Broadcast Notice to
Mariners. Notice will also be provided
by on-scene designated representatives.

(c) Enforcement Period: This section
will be enforced during the following
times.

(1) Area Newport Harbor, from 6 a.m.
on July 6, 2012, to noon on July 9, 2012.
(2) Area Potter Cove, from 9 a.m. to
4 p.m. on July 9, 2012.

(3) Area Parade of Sail, from 9 a.m. to
4 p.m. on July 9, 2012.

Dated: February 29, 2012.
Verne B. Gifford, Jr.,

Captain, U.S. Coast Guard, Captain of the
Port, Southeastern New England.

[FR Doc. 2012-6986 Filed 3—22-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2012-0004]
RIN 1625-AA08

Special Local Regulation; Macy’s
Fourth of July Fireworks Display

Spectator Viewing Areas; Hudson
River; New York, NY

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a temporary special local
regulation (SLR) on the navigable waters
of the Hudson River in the vicinity of
New York, NY for the Macy’s Fourth of
July Fireworks Display. The temporary
SLR is intended to restrict certain
vessels from portions of the Hudson
River before, during, and immediately
after the fireworks event. This
regulation is necessary to provide for
the safety of life on the navigable waters
by controlling vessel movement and to
establish public viewing areas for the
fireworks event.

DATES: Comments and related material
must be received by the Coast Guard on
or before May 7, 2012. Requests for
public meetings must be received by the
Coast Guard on or before April 13, 2012.

ADDRESSES: You may submit comments
identified by docket number USCG—
2012-0004 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202-493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except

Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Ensign Kimberly
Farnsworth, Coast Guard; telephone
(718) 354-4163, email
Kimberly.A.Farnsworth@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—-9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG—-2012—-0004),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a telephone number in the body of
your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number (USCG—2012-0004) in
the “SEARCH” box and click
“SEARCH.” Click on “Submit a
Comment” on the line associated with
this rulemaking.
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If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 8- by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number (USCG-2012-0004) in
the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Basis and Purpose

The legal basis for the proposed SLR
is 33 U.S.C. 1233; and Department of
Homeland Security Delegation No.
0170.1, which collectively authorize the
Coast Guard to define special local
regulations.

The proposed temporary SLR is
necessary to ensure the safety of
spectators and vessels from hazards
associated with fireworks displays.
Based on the inherent hazards
associated with fireworks, the Captain

of the Port (COTP) New York has
determined that fireworks launches
proximate to water crafts pose a
significant risk to public safety and
property. The combination of increased
numbers of recreational vessels,
congested waterways, darkness
punctuated by bright flashes of light,
and debris, especially burning debris
falling on passing or spectator vessels
has the potential to result in serious
injuries or fatalities. The proposed rule
will temporarily establish regulated
areas designated as spectator vessel
viewing areas to restrict and control
vessel movement around the location of
the fireworks launch platforms to
reduce the risk associated with the
launch of fireworks.

Discussion of Proposed Rule

Macy'’s is sponsoring their annual
Fourth of July Fireworks Display on the
waters of the Hudson River in the
vicinity of New York, NY. The fireworks
display will occur from approximately
9:20 p.m. until 9:50 p.m. on July 4,
2012. In order to coordinate the safe
movement of vessels within the area
and to ensure that the area is clear of
unauthorized persons and vessels
before, during, and immediately after
the fireworks launch, the proposed
regulated areas will be enforced from
7 p.m. until 11 p.m. on July 4, 2012.

If the event is cancelled due to
inclement weather, then the proposed
regulated areas will be enforced from
7 p.m. until 11 p.m. on July 5, 2012.

The Coast Guard will activate a pre-
established safety zone under 33 CFR
165.160 (USCG—-2010-1001), around the
fireworks launch platforms. The safety
zone may be referred to as area
CHARLIE, and its location is defined in
entry 1.1 of Table 1 to 33 CFR 165.160.
Only fireworks launch platforms and
assist vessels will be allowed to enter
into the safety zone.

To augment the existing safety zone
around the fireworks launch barges, the
COTP New York will establish four
limited access areas within the
boundaries of the special local
regulation. Access to these areas will be
restricted to vessels of a certain size.
The four designated areas within the
SLR are: (1) A “spectator area”
designated ALPHA in which access is
limited to vessels less than 20 meters in
length (65.6ft); (2) “spectator area”
designated BRAVO in which access is
limited to vessels greater than 20 meters
in length (65.6ft); (3) “spectator area”
designated DELTA in which access is
limited to vessels greater than 20 meters
in length (65.6ft); and (4) a “spectator
area” designated ECHO in which access

is limited to vessels less than 20 meters
in length (65.61t).

The geographic locations of regulated
areas, and specific requirements of this
rule are contained in the regulatory text.
Public notifications will be made to the
local maritime community prior to the
event through the Local Notice to
Mariners, and Broadcast Notice to
Mariners.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This determination is based on the
limited time that vessels will be
restricted from the fireworks display
area. The temporary special local
regulation will only be in effect for
approximately four hours during the
evening hours. The Coast Guard does
not expect significant adverse impact to
mariners from the regulated areas,
because the event has been extensively
advertised in the public and affected
mariners may request authorization
from the COTP New York or the
designated representative to transit the
zone. Advance notification will be made
to the maritime community via
Broadcast Notice to Mariners and Local
Notice to Mariners (LNM).

Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.
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This rule will affect the following
entities, some of which may be small
entities: The owners and operators of
vessels intending to transit or anchor in
a portion of the Hudson River, in the
vicinity of New York, NY during the
effective period.

The temporary special local
regulation will not have significant
economic impact on a substantial
number of small entities for the
following reasons: This rule will be in
effect for only four hours on a single day
during the late evening for this
fireworks event. Although the regulation
will apply to the entire width of the
river, traffic will be allowed to pass
through the area with the permission of
the COTP New York or the designated
representative. Before the effective
period, the Coast Guard will issue
maritime advisories widely available to
users of the waterway.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking
process.

If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact 1-888—REG—
FAIR (1-888-734—3247). The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and

determined that this rule does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not

likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023—-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action appears to be one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. A preliminary
environmental analysis checklist
supporting this determination will be
available in the docket where indicated
under ADDRESSES. This proposed rule
involves the establishment of a special
local regulation to regulate vessel traffic
on a portion of the Hudson River during
the launching of fireworks. This rule
appears to be categorically excluded,
under figure 2—1, paragraphs and
(34)(h), of the Commandant Instruction.

We seek any comments or information
that may lead to the discovery of a
significant environmental impact from
this proposed rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.
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For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATER

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

2. Add §100.35T01-0004 to read as
follows:

§100.35T01-0004 Macy’s Fourth of July
Fireworks Display Spectator Viewing Areas;
Hudson River; New York, NY.

(a) Regulated area. The regulated area
includes all navigable waters of the
Hudson River bounded by a line drawn
from the northern most break-wall of the
79th Street Boat Basin, New York, NY,
approximate position 40°47°11.70” N,
073°59'8.83” W, then west to a point on
the shoreline of Guttenberg, NJ,
approximate position 40°47°28.27” N,
073°59'46.39” W, then south along the
New Jersey shoreline to a point in the
vicinity of Port Imperial, Weehawken,
NJ approximate position 40°46°35.43” N,
074°00’37.53” W, then east to a point in
the vicinity of Pier 99, New York, NY
approximate position 40°46'16.98” N,
073°59’52.34” W, then along the
Manhattan shoreline north to the point
of origin and all navigable waters of the
Hudson River bounded by a line drawn
from Maxwell Park, Hoboken, NJ,
approximate location 40°44'55.90” N,
074°01'24.94” W, east to Chelsea Piers,
New York, NY approximate location
40°44’48.97” N, 074°00°41.01” W,, south
along the Manhattan shore line to Pier
40 approximate location 40°43'46.43"” N,
074°00°50.95” W, and west to Hoboken/
New Jersey Transit Station, Hoboken, NJ
approximate location 40°43’50.38” N,
074°01’41.68” W, and then north to the
point of origin. All geographic
coordinates are North American Datum
of 1983 (NAD 83). Within the overall
regulated area defined in this paragraph
(a), the following are individually
defined areas subject to specific
requirements:

(1) Area ALPHA: All navigable waters
of the Hudson River north of a line
drawn from a point in the vicinity of
Riverwalk Place, Weehawken, NJ,
approximate position 40°46°50.85” N,
074°00'19.52” W, east to a point in the
vicinity of 64th Street, New York, NY,
approximate position 40°46°34.38” N,
073°59’30.98” W, and south of a line
drawn from the shoreline of Guttenberg,
NJ, approximate position 40°47°28.27”
N, 073°59'46.39” W, east to the northern
most break-wall of the 79th Street Boat
Basin, New York, NY, approximate

position 40°47'11.70” N, 073°59'8.83”
W. (NAD 83).

(2) Area BRAVO: All navigable waters
of the Hudson River north of a line
drawn from the ferry terminal at Port
Imperial, Weehawken, NJ, approximate
position 40°4635.43” N, 074°00°37.53”
W, east to a point in the vicinity of Pier
99, New York, NY, approximate
position 40°46"16.98” N, 073°59'52.34”
W, and south of a line drawn from
Riverwalk Place, Weehawken, NJ,
approximate position 40°46’51.01” N,
074°00"19.52” W, east to a point in the
vicinity of 64th Street, New York, NY,
approximate position 40°46’34.38” N,
073°59’30.98” W. (NAD 83).

(3) Area DELTA: All navigable waters
of the Hudson River north of a line
drawn to a point in the vicinity of Pier
C Park, Hoboken, NJ, in approximate
position 40°44'24.32” N, 074°01°32.98”
W, east to Gansevoort Street, New York,
NY, approximate position 40°44'20.46”
N, 074°00’37.28” W, and south of a line
drawn from in the vicinity of Chelsea
Piers, approximate position
40°44’48.98” N, 074°00°41.06” W, then
west to a point in near Maxwell Park,
Hoboken, NJ, in approximate position
40°44’55.91” N, 074°01'24.94” W. (NAD
83).

(4) Area ECHO: All navigable waters
of the Hudson River north of a line
drawn Hoboken/New Jersey Transit
Station approximate position
40°43’50.38” N, 074°01'41.68” W in
Hoboken, NJ, east to Pier 40, New York,
NY in approximate position
40°4346.43” N, 074°00°50.95” W, and
south of a line drawn from Pier C Park,
Hoboken, NJ, in approximate position
40°44’24.32"” N, 074°01’32.98” W, east to
Gansevoort Street, New York, NY,
approximate position 40°44°20.46” N,
074°00’37.28” W. (NAD 83).

(b) Definitions. For purposes of this
section ‘“Designated representative” is
any Coast Guard commissioned,
warrant, or petty officer who has been
designated by the Captain of the Port
New York (COTP) to act on the COTP’s
behalf.

(c) Special local regulations. (1) In
accordance with the general regulations
in section 100.35 of this part, entry into,
transiting, or anchoring within the
regulated areas is prohibited, unless
authorized by the COTP or the
designated representative.

(2) Vessels are authorized by the
COTP or the designated representative
to enter areas of this special location
regulation in accordance with the
following restrictions:

(i): Area ALPHA access is limited to
vessels less than 20 meters (65.6 ft) in length.

(ii) Area BRAVO access is limited to
vessels greater than 20 meters (65.6 ft) in
length.

(iii) Area DELTA access is limited to
vessels greater than 20 meters (65.6 ft) in
length.

(iv) Area ECHO access is limited to vessels
less than 20 meters (65.6 ft) in length.

(3) All persons and vessels in the
regulated areas shall comply with the
instructions of the COTP or the
designated representative.

(4) Upon being hailed by a U.S. Coast
Guard vessel by siren, radio, flashing
light or other means, the operator of a
vessel shall proceed as directed. The
COTP or the designated representative
can be reached on VHF channel 16.

(d) Effective period. This rule will be
effective from 7 p.m. to 11 p.m. on July
4, 2012. If the fireworks display is
postponed, this section will be effective
from 7 p.m. until 11 p.m. on July 5,
2012.

Dated: February 27, 2012.
G.P. Hitchen,

Captain, U.S. Coast Guard, Acting Captain
of the Port New York.

[FR Doc. 2012-6980 Filed 3-22-12; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 51
[EPA-HQ-OAR-2007-0089; FRL-9650-9]
RIN 2060-A017

Air Quality: Revision to Definition of
Volatile Organic Compounds—

Exclusion of a Group of Four
Hydrofluoropolyethers (HFPEs)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
revise the agency’s definition of volatile
organic compounds (VOCs) for purposes
of preparing State Implementation Plans
(SIPs) to attain the national ambient air
quality standard (NAAQS) for ozone
under Title I of the Clean Air Act (CAA).
This proposed revision would add four
chemical compounds to the list of
compounds excluded from the
definition of VOC on the basis that each
of these compounds makes a negligible
contribution to tropospheric ozone
formation. These compounds consist of
four hydrofluoropolyethers (HFPEs)
which are identified as HCF,OCF,H
(also known as HFE-134),
HCF,OCF-,0OCF-,H (also known as HFE-
236c¢al2), HCF,OCF,CF,OCF,H (also
known as HFE-338pcc13), and
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HCF,OCF-0CF>CF,0CF-H (also known
as H-Galden 1040X or H-Galden ZT 130
(or 150 or 180)). In addition, the EPA is
proposing to make certain technical
corrections to the current list of exempt
compounds at 40 CFR 51.100(s)(1).

DATES: Comments must be received on
or before April 23, 2012. Public Hearing:
If anyone contacts us requesting us to
hold a public hearing by April 9, 2012,
we will hold a public hearing.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2007-0089, by one of the
following methods:

o www.regulations.gov. Follow the
on-line instructions for submitting
comments.

e Email: Comments may be sent by
electronic mail (email) to a-and-r-
Docket@epa.gov. Attention Docket ID
No. EPA-HQ-OAR-2007-0089.

e Fax:Fax your comments to: 202—
566—1741, Attention Docket ID No.
EPA-HQ-OAR-2007-0089.

e Mail: Send your comments to: Air
and Radiation Docket and Information
Center, U.S. Environmental Protection
Agency, Mail Code: 2822T, 1301
Constitution Ave. NW., Washington, DC
20460, Attention Docket ID No. EPA-
HQ-OAR-2007-0089.

e Hand Delivery: U.S. Environmental
Protection Agency, EPA West (Air
Docket), 1301 Constitution Avenue
NW., Room 3334, Washington, DC
20004. Attention: Docket ID No. EPA—
HQ-OAR-2007-0089. Such deliveries
are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2007—-
0089. The EPA’s policy is that all
comments received will be included in

the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider as CBI or otherwise protected
information through
www.regulations.gov, or email. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means that the EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to the EPA without
going through www.regulations.gov,
your email address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, the EPA recommends that
you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses. For additional
instructions on submitting comments,
go to http://www.epa.gov/epahome/
dockets.htm.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.

Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Office of Air and Radiation Docket
and Information Center, EPA West,
Room 3334, 1301 Constitution Ave.
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Office of Air and
Radiation Docket and Information
Center is (202) 566—1742.

FOR FURTHER INFORMATION CONTACT:
David Sanders, Office of Air Quality
Planning and Standards, Air Quality
Policy Division, State and Local
Programs Group, Mail Code (C539-01),
Environmental Protection Agency,
Research Triangle Park, NC 27711;
telephone (919) 541-3356 or fax (919)
541-0824; and email address:
sanders.dave@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

Entities potentially affected by this
proposed rule include, but are not
necessarily limited to, states (typically
state air pollution control agencies) that
control VOCs, and industries listed in
the following table involved in the
manufacture or use of fire suppressants
and specialized refrigerants in
secondary loop refrigeration systems for
heat transfer.

This proposed rule is applicable to all
manufacturers, distributors, and users of
these chemical compounds.

Industry group SiICa NAICSP
LT EE RST8] o] o] (=111 o] o PSPPSR 2899 | 325998, 423990
REfFIgErants .......coii e s 2869, 3585 | 238220, 336111

aStandard Industrial Classification.

bNorth American Industry Classification System.

B. What should I consider as I prepare
my comments for the EPA?

Submitting CBI: Do not submit this
information to the EPA through
www.regulations.gov or email. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to the EPA, mark the outside
of the disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one

complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

C. How can I find information about a
possible public hearing?

To request a public hearing or
information pertaining to a public
hearing on this document, contact Ms.
Pamela S. Long, Air Quality Policy
Division, Mail code C504—01, U.S.
Environmental Protection Agency,
Research Triangle Park, NC 27711,
telephone (919) 541-0641, facsimile
number (919) 541-5509, electronic
email address: long.pam@epa.gov.
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D. How is this preamble organized?

The information presented in this
preamble is organized as follows:

I. General Information
A. Does this action apply to me?
B. What should I consider as I prepare my
comments for the EPA?
C. How can I find information about a
possible public hearing?
D. How is this preamble organized?
1I. Background
A. VOC Exemptions
B. Petitioned Compounds to List as
Negligibly Reactive: HCF,OCF,H (HFE
134), HCF,OCF,OCF.H (HFE-236cal2),
HCFZOCFZCF2OCF2H (HFE-338pCC13),
and HConConchchoCFzH (H-
Galden 1040X and H-Galden ZT 130 (or
150 or 180))
III. The EPA Response to the Petition
A. Contribution to Tropospheric Ozone
B. Likelihood of Risk to Human Health or
the Environment
C. Conclusion
IV. Proposed Action
V. Statutory and Executive Orders Reviews
A. Executive Order 12866: Regulatory
Planning and Executive Order 13563:
Improving Regulation and Regulatory
Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
. National Technology Transfer and
Advancement Act
. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

—

~—

II. Background

A. VOC Exemptions

Tropospheric ozone, commonly
known as smog, is formed when VOCs
and nitrogen oxides (NOx) react in the
atmosphere in the presence of sunlight.
Because of the harmful health effects of
ozone, the EPA and state governments
limit the amount of VOCs that can be
released into the atmosphere. VOCs are
those organic compounds of carbon
which form ozone through atmospheric
photochemical reactions. Different
VOCs have different levels of
reactivity—that is, they do not react to
form ozone at the same speed or do not
form ozone to the same extent. Some
VOCs react slowly, or form less ozone;
therefore, changes in their emissions
have limited effects on local or regional
ozone pollution episodes. It has been

the EPA’s policy that organic
compounds with a negligible level of
reactivity should be excluded from the
regulatory definition of VOC so as to
focus VOC control efforts on
compounds that do significantly
increase ozone concentrations. The EPA
also believes that exempting such
compounds creates an incentive for
industry to use negligibly reactive
compounds in place of more highly
reactive compounds that are regulated
as VOCs. The EPA lists these negligibly
reactive compounds in its regulations
(at 40 CFR 51.100(s)) and excludes them
from the definition of VOC.

The CAA requires the regulation of
VOCs for various purposes. Section
302(s) of the CAA specifies that the EPA
has the authority to define what this
term means, and hence what
compounds shall be treated as VOCs for
regulatory purposes. The policy of
excluding negligibly reactive
compounds from the VOC definition
was first set forth in the “Recommended
Policy on Control of Volatile Organic
Compounds” (42 FR 35314, July 8,
1977) and was supplemented most
recently with the “Interim Guidance on
Control of Volatile Organic Compounds
in Ozone State Implementation Plans”
(Interim Guidance) (70 FR 54046,
September 13, 2005). The EPA uses the
reactivity of ethane as the threshold for
determining whether a compound has
negligible reactivity. Compounds that
are less reactive than, or equally reactive
to, ethane under certain assumed
conditions may be deemed negligibly
reactive and therefore suitable for
exemption from the regulatory
definition of VOC. Compounds that are
more reactive than ethane continue to
be considered VOCs for regulatory
purposes and therefore subject to
control requirements. The selection of
ethane as the threshold compound was
based on a series of smog chamber
experiments that underlay the 1977

olicy.

The EPA has used three different
metrics to compare the reactivity of a
specific compound to that of ethane: (i)
The reaction rate constant (known as
kon) with the hydroxyl radical (OH); (ii)
the maximum incremental reactivities
(MIR) of ethane and the compound in
question expressed on a reactivity per
mass basis; and (iii) the MIR of ethane
and the compound in question
expressed on a reactivity per mole basis.
Differences between these three metrics
are discussed below.

The kou is the reaction rate constant
of the compound with the OH radical in
the air. This reaction is typically the
first step in a series of chemical
reactions by which a compound breaks

down in the air and participates in the
ozone-forming process. If this step is
slow, the compound will likely not form
ozone at a very fast rate. The kon values
have long been used by the EPA as a
measure of photochemical reactivity
and ozone-forming activity, and they
have been the basis for most of the
EPA’s previous exclusions of negligibly
reactive compounds. The kon metric is
inherently a molar comparison, i.e., it
measures the rate at which molecules
react.

The MIR values, both by mole and by
mass, are a more recently developed
measure of photochemical reactivity
derived from a computer-based
photochemical model. This
measurement considers the complete
ozone forming activity of a compound,
not merely the first reaction step.
Further explanation of the MIR metric
can be found in: W. P. L. Carter,
“Development of Ozone Reactivity
Scales for Volatile Organic
Compositions,” Journal of the Air &
Waste Management Association, Vol.
44, 881-899, July 1994.

The MIR values for compounds are
typically expressed as grams of ozone
formed per gram of VOC (mass basis),
but may also be expressed as grams of
ozone formed per mole of VOC (molar
basis). For comparing the reactivities of
two compounds, using the molar MIR
values considers an equal number of
molecules of the two compounds.
Alternatively, using the mass MIR
values compares an equal mass of the
two compounds, which will involve
different numbers of molecules,
depending on the relative molecular
weights. The molar MIR comparison is
consistent with the original smog
chamber experiments that underlie the
original selection of ethane as the
threshold compound and compared
equal molar concentrations of
individual VOGs. It is also consistent
with previous reactivity determinations
based on inherently molar koy values.
By contrast, the mass MIR comparison
is more consistent with how MIR values
and other reactivity metrics have been
applied in reactivity-based emission
limits, such as the national VOC
emissions standards for aerosol coatings
(73 FR 15604). Many other VOC
regulations contain limits based upon a
weight of VOC per volume of product,
such as the EPA’s regulations for
limiting VOC emissions from
architectural and industrial
maintenance coatings (65 FR 7736).
However, the fact that regulations are
structured to measure VOC content by
weight for ease of implementation and
enforcement does not necessarily
control whether VOC exemption
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decisions should be made on a weight
basis as well.

The choice of the molar basis versus
the mass basis for the ethane
comparison can be significant. Given
the relatively low molecular weight of
ethane, use of the mass basis tends to
result in more VOCs being classified as
“negligibly reactive” than in the case of
the molar basis. In some cases, a
compound might be considered less
reactive than ethane and eligible for
VOC exemption under the mass basis
but not under the molar basis.

In this proposed action, the EPA relies
on the kon metric because of the
availability of relevant data. No reported
calculations of MIR values on a molar or
mass basis were found for these
compounds. Thus, the EPA relies on the
kOH metric.

The EPA’s 2005 Interim Guidance
also notes that concerns have sometimes
been raised about the potential impact
of a VOC exemption on environmental
endpoints other than ozone
concentrations, including fine particle
formation, air toxics exposures,
stratospheric ozone depletion, and
climate change. The EPA has
recognized, however, that there are
existing regulatory and non-regulatory
programs that are specifically designed
to address these issues, and the agency
continues to believe that the impacts of
VOC exemptions on environmental
endpoints other than ozone formation
will be adequately addressed by these
programs. The VOC exemption policy is
intended to facilitate attainment of the
ozone NAAQS, and questions have been
raised as to whether the agency has
authority to use its VOC policy to
address concerns that are unrelated to
ground-level ozone. Thus, in general,
VOC exemption decisions will continue
to be based solely on consideration of a
compound’s contribution to ozone
formation. However, if the agency
determines that a particular VOC
exemption is likely to result in a
significant increase in the use of a
compound and that the increased use
would pose a significant risk to human
health or the environment that would
not be addressed adequately by existing
programs or policies, the EPA reserves
the right to exercise its judgment in
deciding whether to grant an exemption.

In this case, the agency has examined
available information on the risks to
human health and the environment and
applicability of other regulatory
programs; that information for the four
compounds considered here is
discussed further in Section III.

B. Petitioned Compounds To List as
Negligibly Reactive: HCF>OCF>H (HFE
134), HCF>OCF,OCF,H (HFE-236¢cal2),
HCFzOCFzCFzOCFzH [HFE-338pC013),
and HCF,OCF,OCF-CF,OCF-H (H-
Galden 1040X and H-Galden ZT 130 (or
150 or 180))

On February 10, 2005, Solvay Solexis,
Incorporated submitted to the EPA a
petition requesting that four compounds
in the family of products known by the
trade name H-Galden be added to the
list of compounds that are considered to
be negligibly reactive in the definition
of VOC at 40 CFR 51.100(s). These four
compounds—HCF,OCF,H (HFE-134),
HCF,OCF,0OCF,H (HFE-236cal2),
HCF,OCF>CF,0CF,H (HFE-338pcc13),
and HCF,OCF,OCF,CF-»OCF,H (H-
Galden 1040X and H-Galden ZT 130 (or
150 or 180))—can be used in some heat
transfer applications (as refrigerants)
and as fire suppressants.

In both the refrigeration and fire
suppressant end uses, these HFPEs
would be used as substitutes for ozone-
depleting substances (ODS) and thus
have either undergone or would need to
undergo review by the EPA’s Significant
New Alternatives Policy (SNAP)
Program. The SNAP Program is EPA’s
program to evaluate and regulate
substitutes for the ozone-depleting
chemicals that are being phased out
under the stratospheric ozone protection
provisions of the CAA. In Section 612(c)
of the CAA, the agency is authorized to
identify and publish lists of acceptable
and unacceptable substitutes for class I
or class IT ozone-depleting substances.?
The EPA’s SNAP program has evaluated
the use of H-Galden HFPEs and found
acceptable their use as fire suppressants
in non-residential applications, in place
of Halon 1211 (68 FR 4004, January 27,
2003). However, the SNAP program has
not approved H-Galden HFPEs for
certain other uses (i.e., solvent, aerosol
propellant, foam blowing, and
refrigeration). There currently is no
submission pending review to list these
substances as substitutes in other uses.
Thus, at this time, it would be a
violation of the CAA and the SNAP
program regulations for any person to
introduce H-Galden HFPEs into
interstate commerce for use in other end
uses regulated by the SNAP program. H-
Galden HFPEs may be used in non-
mechanical heat transfer as a secondary
refrigerant in secondary-loop
refrigeration systems without approval
from SNAP; the EPA does not list, and
does not currently require notification
for, compounds that are used only as a

1Information on the SNAP program can be found
on the following Web page: www.epa.gov/ozone/
snap.

secondary fluid in secondary-loop
refrigeration systems (62 FR 10702;
March 10, 1997).

With respect to the photochemical
reactivity of the H-Galden compounds,
Solvay Solexis, Incorporated provided
information on the photochemical
reactivity of its chemical compounds as
measured by each compound’s kon rate
constant. Measurements of the reaction
rate of HCF,OCF,H (HFE-134) with OH
have been estimated at 298 K to be
2.9x10~ 15 (cm3/molecule-sec). This rate
constant is highly temperature
dependent and decreases at lower
temperatures. The calculated reaction
rates for the three additional HFPEs
submitted by Solvay Solexis are
2.4x10~15 (cm3/molecule-sec) for HFE-
236c¢al2, 4.7x10 — 15 (cm3/molecule-sec)
for HFE-338pcc13, and 4.9x10 15 (cm3/
molecule-sec) for H-Galden 1040X. The
kown values for these four HFPEs are
significantly lower than the reaction rate
for ethane which has a kown value of
2.4x10~ 13 (cm3/molecule-sec) at 298 K.

The scientific information that the
petitioner submitted in support of the
petition has been added to the docket
for this rulemaking. This docketed
information includes journal articles
where the rate constant values can be
found. Solvay Solexis, Incorporated
submitted the following articles in
support of its petition: (1)
“Tropospheric Degradation Products of
Novel Hydrofluoropolyethers,” Tuazon,
Environmental Science & Technology,
University of California, Riverside, May
1997; (2) “Hydrofluoropolyethers,”
Marchionni, Silvani, Fontana,
Malinverno, Visca, Journal of Fluorine
Chemistry, Ausimont SpA, R & D
Centre, 1999; and (3) “Toxicological
Profile of Hydrofluoropolyethers,”
Malinverno, Colombo, Visca, Regulatory
Toxicology and Pharmacology,
December, 2004.

Information in the Solvay Solexis,
Incorporated petition and its reference
material indicates that the four HFPEs
have low acute toxicity, no irritation or
skin sensitization, and no detectable
genotoxic activity in vitro or in vivo.
The HFPEs show a similarly low
potential for developmental toxicity.
This toxicity information has been
placed in the docket for this rulemaking.

III. The EPA Response to the Petition

Consistent with the Interim Guidance,
the EPA’s proposed response to the
petition is based on a consideration of
the contribution that each chemical
makes to tropospheric ozone formation
based on a comparison of reactivity
metrics, and our assessment that
existing programs or policies already
adequately address the possibility that
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