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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Office of the Secretary

7 CFR Part 2

RIN 0503—-AA51

Delegations of Authority

AGENCY: Office of the Secretary, USDA.
ACTION: Final rule.

SUMMARY: This document revises the
delegations of authority from the
Secretary of Agriculture and general
officers of the Department of Agriculture
(USDA) to reflect changes in the
coordination of Departmental remote
sensing activities. These responsibilities
are consolidated within the Office of the
Chief Information Officer (OCIO) to
create a single focal point for
coordinating all Departmental geospatial
activities.

DATES: Effective March 14, 2012.

FOR FURTHER INFORMATION CONTACT:
Stephen Lowe, (202) 720-0880.

SUPPLEMENTARY INFORMATION:

Office of the Chief Economist—Remote
Sensing Activities

The Chief Economist, by delegation
from the Secretary of Agriculture
(Secretary), is responsible for
coordinating USDA remote sensing
activities (7 CFR 2.29(a)(6)). Within the
Office of the Chief Economist (OCE),
these responsibilities are further
delegated to the Chairman of the World
Agricultural Outlook Board (WAOB) (7
CFR 2.72(a)(4)). WAOB coordinates
USDA remote sensing activities by
chairing the Remote Sensing
Coordination Committee (RSCC). RSCC
convenes remote sensing experts from
multiple USDA agencies to promote
information sharing and to help ensure
the most efficient and cost effective use
of remote sensing data and technologies
within USDA.

Office of the Chief Information
Officer—Geospatial Activities

The Assistant Secretary for
Administration, by delegation from the
Secretary, is responsible for
coordinating USDA geospatial activities
(7 CFR 2.24(a)(2)(xi)(G)). Within the
Departmental Management organization,
this responsibility is further delegated to
the Chief Information Officer (7 CFR
2.89(a)(11)(vii)). The Office of the Chief
Information Officer (OCIO) coordinates
Departmental geospatial activities by
chairing the Enterprise Geospatial
Management Office (EGMO) Agency
Advisory Council. A part of the
responsibility of OCIO is to fulfill the
leadership requirements of the Senior
Agency Official for Geospatial
Information (SAOGI) and ensure the
effective implementation in the
Department of OMB Circular No. A-16,
“Coordination of Geographic
Information and Related Spatial Data
Activities.” This Circular defines
geospatial data as: information that
identifies the geographic location and
characteristics of natural or constructed
features and boundaries on the Earth.
This information may be derived from,
among other things, remote sensing,
mapping, and surveying technologies.

Consolidating Coordination Activities

Departmental remote sensing and
geospatial activities are currently
managed by two separate USDA Offices,
OCE and OCIO. Because remote sensing
data are a subset of geospatial
information, the authorities related to
remote sensing that are delegated to the
Chairman of the WAOB, through the
Chief Economist, are being transferred
to the Chief Information Officer, through
the Assistant Secretary for
Administration. This transfer of
authority benefits USDA by providing a
single focal point for coordinating all
Departmental geospatial activities,
remote sensing or other, and enabling
spatial data and service lifecycle
performance management to increase
the value of USDA assets for
stakeholders.

This transfer of authority does not
alter existing delegations of authority to
the Administrator of the Foreign
Agricultural Service relating to the
support of remote sensing activities and
research with satellite imagery (7 CFR
2.43(a)(45)), or to the Under Secretary
for Research, Education, and Economics

and the Administrator of the
Agricultural Research Service, relating
to the conduct of remote-sensing and
other weather-related research (7 CFR
2.21(a)(1)(Ixix)); 7 CFR 2.65(a)(33)).

Classification

This rule relates to internal agency
management. Accordingly, pursuant to
5 U.S.C. 553, notice of proposed
rulemaking and opportunity for
comment are not required, and this rule
may be made effective less than 30 days
after publication in the Federal
Register. This rule also is exempt from
the provisions of Executive Order
12866. This action is not a rule as
defined by the Regulatory Flexibility
Act, as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 601 et seq.), or the
Congressional Review Act (5 U.S.C. 801
et seq.), and thus is exempt from the
provisions of those Acts. This rule
contains no information collection or
recordkeeping requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects in 7 CFR Part 2

Authority delegations (Government
agencies).

For the reasons discussed in the
preamble, the Department of Agriculture
amends 7 CFR part 2 as follows:

PART 2—DELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

m 1. The authority for part 2 continues
to read as follows:

Authority: 7 U.S.C. 6912(a)(1); 5 U.S.C.
301; Reorganization Plan No. 2 of 1953, 3
CFR 1949-1953 Comp., p. 1024.

m 2. Amend § 2.24 by redesignating
paragraphs (a)(2)(xi)(H) through
(a)(2)(xi)(P) as paragraphs (a)(2)(xi)(I)
through (a)(2)(xi)(Q) and adding new
paragraph (a)(2)(xi)(H), to read as
follows:

§2.24 Assistant Secretary for
Administration.

(a) * % %

(2) * % %

(Xi) * * %

(H) Provide technical assistance,
coordination, and guidance to
Department agencies in planning,
developing, and carrying out satellite
remote sensing activities to ensure full
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consideration and evaluation of
advanced technology; designate the
Executive Secretary for the Remote
Sensing Coordination Committee; and
coordinate administrative, management,
and budget information relating to the
Department’s remote sensing activities
including:

(1) Inter- and intra-agency meetings,
correspondence, and records;

(2) Budget and management tracking
systems; and

(3) Inter-agency contacts and

technology transfer.
* * * * *

§2.29 [Amended]

m 3. Amend § 2.29 by removing and
reserving paragraph (a)(6).

§2.72 [Amended]

m 4. Amend § 2.72 by removing and
reserving paragraph (a)(4).

m 5. Amend § 2.89 by redesignating
paragraphs (a)(11)(viii) through
(a)(11)(xvi) as paragraphs (a)(11)(ix)
through (a)(11)(xvii) and adding new
paragraph (a)(11)(viii), to read as
follows:

§2.89 Chief Information Officer.

(a) * % %

(11) L

(viii) Provide technical assistance,
coordination, and guidance to
Department agencies in planning,
developing, and carrying out satellite
remote sensing activities to ensure full
consideration and evaluation of
advanced technology; designate the
Executive Secretary for the Remote
Sensing Coordination Committee; and
coordinate administrative, management,
and budget information relating to the
Department’s remote sensing activities
including:

(A) Inter- and intra-agency meetings,
correspondence, and records;

(B) Budget and management tracking
systems; and

(C) Inter-agency contacts and

technology transfer.
* * * * *

Signed in Washington, DG, this day: March
5,2012.

Thomas J. Vilsack,

Secretary.

[FR Doc. 20125957 Filed 3—13—12; 8:45 am]
BILLING CODE 3410-90-P

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 2

Delegations of Authority
AGENCY: Office of the Secretary, USDA.

ACTION: Final rule.

SUMMARY: This document amends the
delegations of authority within the
Department of Agriculture (USDA) to
reflect the delegation of authorities
related to civil rights from the Secretary
of Agriculture directly to the Assistant
Secretary for Civil Rights (ASCR).
Previously, these authorities were
delegated to the Assistant Secretary for
Administration and re-delegated to the
ASCR.

DATES: This rule is effective March 14,
2012.

FOR FURTHER INFORMATION CONTACT:
USDA'’s, Assistant General Counsel
Civil Rights, Tami Trost at 202—690—
3993 or email tami.trost@ogc.usda.gov.
SUPPLEMENTARY INFORMATION:
Previously, USDA’s Office of the
Assistant Secretary for Civil Rights,
overseen by the Assistant Secretary for
Civil Rights (ASCR), was aligned within
USDA'’s Departmental Management
organization, overseen by the Assistant
Secretary for Administration (ASA). To
strengthen the visibility of USDA’s Civil
Rights program, this reporting structure
was realigned so that the ASCR now
reports directly to the Secretary of
Agriculture (Secretary).

This rule amends the delegations of
authority within USDA to reflect that
realignment. The authorities of the
Secretary related to civil rights that
previously were delegated to the ASA
and re-delegated to the ASCR are now
delegated directly to the ASCR.

Specifically, this rule amends the
delegations of authority from the
Secretary to the ASA in 7 CFR 2.24 by
removing the delegations related to civil
rights. The rule also removes the re-
delegation of those authorities from the
ASA to the ASCR in 7 CFR 2.88. These
authorities are now delegated from the
Secretary directly to the ASCR, as
reflected in a new 7 CFR 2.25. The rule
also makes changes to the text of some
of the delegations to clarify scope and
adds a new delegation regarding
establishment of an Alternative Dispute
Resolution process for program
complaints. Additionally, the delegation
of authority in 7 CFR 2.300 from the
ASCR to the Deputy ASCR is amended
by making a technical change to correct
the cross-reference. Finally, the
delegations of authority in 7 CFR 2.24
(ASA), 2.89 (Chief Information Officer),
2.90 (Chief Financial Officer), 2.91
(Director, Office of Human Resources
Management), and 2.98 (Director,
Management Services) are revised to
clarify that certain services performed
by the Office of the Chief Information
Officer, Office of the Chief Financial

Officer, Office of Human Resources
Management, and Management Services
will continue to be performed by those
entities for the Office of the Assistant
Secretary for Civil Rights.

Classification

This rule relates to internal agency
management. Accordingly, pursuant to
5 U.S.C. 553, notice of proposed
rulemaking and opportunity for
comment are not required, and this rule
may be made effective less than 30 days
after publication in the Federal
Register. This rule also is exempt from
the provisions of Executive Order
12866. This action is not a rule as
defined by the Regulatory Flexibility
Act, as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996, 5 U.S.C. 601 et seq., or the
Congressional Review Act, 5 U.S.C. 801
et seq., and thus is exempt from the
provisions of those Acts. This rule
contains no information collection or
recordkeeping requirements under the
Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 7 CFR Part 2

Authority delegations (Government
agencies).

Accordingly, Title 7 of the Code of
Federal Regulations is amended as set
forth below:

PART 2—DELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

1. The authority for Part 2 continues
to read as follows:

Authority: 7 U.S.C. 6912(a)(1); 5 U.S.C.
301; Reorganization Plan No. 2 of 1953, 3
CFR 1949-1953 Comp., p. 1024.

Subpart C—Delegations of Authority to
the Deputy Secretary, Under
Secretaries, and Assistant Secretaries

m 2. The heading of subpart C is revised
to read as set forth above.

m 3. Amend § 2.24 as follows:

m a. Remove and reserve paragraph
(a)(1);

m b. Redesignate paragraph
(a)(2)(xi)(C)(4) as paragraph
(a)(2)(xi)(C)(5) and add a new paragraph
(a)(2)(x1)(C)(4);

m c. Revise paragraph (a)(2)(xi)(D);

m d. Redesignate paragraph
(a)(3)(xxv)(D) as paragraph (a)(3)(xxv)(E)
and add a new paragraph (a)(3)(xxv)(D);
m e. Redesignate paragraph
(a)(4)(xx)(C)(4) as paragraph
(a)(4)(xx)(C)(5) and add a new paragraph
(a)(4)(xx)(C)(4);
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m f. Redesignate paragraph (a)(11)(i)(D)
as paragraph (a)(11)(i)(E) and add a new
paragraph (a)(11)(i)(D); and
m g. Redesignate paragraph (a)(11)(v)(D)
as paragraph (a)(11)(v)(E) and add a new
paragraph (a)(11)(v)(D).

The revisions and additions read as
follows:

§2.24 Assistant Secretary for
Administration.

(a) * % %

(2) * *x %

(Xl] * kx *

(C) * x %

(4) The Office of the Assistant
Secretary for Civil Rights.

(D) Manage a comprehensive set of
end user office automation services,
including setting rates to recover the
cost of goods and services within
approved policy and funding levels; and
oversee the delivery of goods and
services associated with end user office
automation services, with authority to
take actions required by law or
regulation to perform such services for
any offices or agencies of the
Department as may be agreed (except for
the Office of the Secretary, the general
officers of the Department, the agencies
and offices reporting to the Assistant
Secretary for Administration, and the
Office of the Assistant Secretary for
Civil Rights, as specified in
§2.24(a)(11)()).

* * * * *

(3) * *x %

(xxv) * * *

(D) The Office of the Assistant
Secretary for Civil Rights.

* * * * *

(4) The Office of the Assistant
Secretary for Civil Rights.

* * * * *
(11) L
I

@)
(D) The Office of the Assistant
Secretary for Civil Rights.

* * * * *

(V) * x %

(D) The Office of the Assistant
Secretary for Civil Rights.

* * * * *
W 4. Add § 2.25 to read as follows:

§2.25 Assistant Secretary for Civil Rights.

(a) The following delegations of
authority are made by the Secretary to
the Assistant Secretary for Civil Rights:

(1) Provide overall leadership,
coordination, and direction for the
Department’s programs of civil rights,
including program delivery,
compliance, and equal employment

opportunity, with emphasis on the
following:

(i) Actions to enforce Title VI of the
Civil Rights Act of 1964, 42 U.S.C.
2000d, prohibiting discrimination in
federally assisted programs.

(ii) Actions to enforce Title VII of the
Civil Rights Act of 1964, as amended,
42 U.S.C. 2000¢e, prohibiting
discrimination in Federal employment.

(iii) Actions to enforce Title IX of the
Education Amendments of 1972,

20 U.S.C. 1681, et seq., prohibiting
discrimination on the basis of sex in
USDA education programs and
activities funded by the Department.

(iv) Actions to enforce the Age
Discrimination Act of 1975, 42 U.S.C.
6102, prohibiting discrimination on the
basis of age in USDA programs and
activities funded by the Department.

(v) Actions to enforce section 504 of
the Rehabilitation Act of 1973, as
amended, 29 U.S.C. 794, prohibiting
discrimination against individuals with
disabilities in USDA programs and
activities funded or conducted by the
Department.

(vi) Actions to enforce related
Executive Orders, Congressional
mandates, and other laws, rules, and
regulations, as appropriate.

(2) Evaluate Departmental agency
programs, activities, and impact
statements for civil rights concerns.

(3) Analyze and evaluate program
participation data and equal
employment opportunity data, and
make its analyses available to other
appropriate Departmental entities,
including the Office of Advocacy and
Outreach and affected agencies and
mission areas.

(4) Provide leadership and coordinate
the Department-wide programs of public
notification regarding the availability of
USDA programs and employment
opportunities on a nondiscriminatory
basis.

(5) Coordinate with the Department of
Justice on matters relating to title VI of
the Civil Rights Act of 1964 (42 U.S.C.
2000d), title IX of the Education
Amendments of 1972 (20 U.S.C. 1681, et
seq.), and section 504 of the
Rehabilitation Act of 1973, as amended
(29 U.S.C. 794), except those matters in
litigation, including administrative
enforcement actions, which shall be
coordinated by the Office of General
Counsel.

(6) Coordinate with the Department of
Health and Human Services on matters
relating to the Age Discrimination Act of
1975, 42 U.S.C. 6102, except those
matters in litigation, including
administrative enforcement actions,
which shall be coordinated by the Office
of General Counsel.

(7) Order proceedings and hearings in
the Department pursuant to §§ 15.9(e)
and 15.86 of this title, which concern
consolidated or joint hearings within
the Department or with other Federal
departments and agencies.

(8) Order proceedings and hearings in
the Department pursuant to § 15.8 of
this title after the program agency has
advised the applicant or recipient of his
or her failure to comply and has
determined that compliance cannot be
secured by voluntary means.

(9) Issue orders to give a notice of
hearing or the opportunity to request a
hearing pursuant to part 15 of this title;
arrange for the designation of an
Administrative Law Judge to preside
over any such hearing; and determine
whether the Administrative Law Judge
so designated will make an initial
decision or certify the record to the
Secretary with his or her recommended
findings and proposed action.

(10) Authorize the taking of action
pursuant to § 15.8(a) of this title relating
to compliance by “other means
authorized by law.”

(11) Make determinations required by
§ 15.8(d) of this title that compliance
cannot be secured by voluntary means,
and then take action, as appropriate.

(12) Make determinations that
program complaint investigations
performed under § 15.6 of this title
establish a proper basis for findings of
discrimination and that actions taken to
correct such findings are adequate.

(13) Investigate (or make
determinations that program complaint
investigations establish a proper basis
for final determinations), make final
determinations on both the merits and
required corrective action, and, where
applicable, make recommendations to
the Secretary that relief be granted
under 7 U.S.C. 6998(d) notwithstanding
the finality of National Appeals Division
decisions, as to complaints filed under
parts 15a, 15b, and 15d of this title.

(14) Conduct civil rights
investigations and compliance reviews
Department-wide.

(15) Develop regulations, plans, and
procedures necessary to carry out the
Department’s civil rights programs,
including the development,
implementation, and coordination of
Action Plans.

(16) Related to Equal Employment
Opportunity (EEO). Is designated as the
Department’s Director of Equal
Employment Opportunity with
authority:

(i) To perform the functions and
responsibilities of that position under
29 CFR part 1614, including the
authority:
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(A) To make changes in programs and
procedures designed to eliminate
discriminatory practices and improve
the Department’s EEO program.

(B) To provide EEO services for
managers and employees.

(C) To make final agency decisions on
EEO complaints by Department
employees or applicants for
employment and order such corrective
measures in response to such
complaints as may be considered
necessary. Corrective measures may
include recommending to the Office of
Human Resources Management and the
affected agency or office that
appropriate disciplinary action be taken
when an employee has been found to
have engaged in a discriminatory
practice.

(ii) Administer the Department’s EEO
program.

(iii) Oversee and manage the EEO
counseling function for the Department.

(iv) Process formal EEO complaints by
employees or applicants for
employment.

(v) Investigate Department EEO
complaints and make final decisions on
EEO complaints, except in those cases
where the Assistant Secretary for Civil
Rights (or a person directly supervised
by the Assistant Secretary for Civil
Rights) has participated in the events
that gave rise to the matter.

(vi) Order such corrective measures in
EEO complaints as may be considered
necessary. Corrective measures may
include recommending to the Office of
Human Resources Management and the
affected agency or office that
appropriate disciplinary action be taken
when an employee has been found to
have engaged in a discriminatory
practice.

(vii) Provide liaison on EEO matters
concerning complaints and appeals with
the Department agencies and
Department employees.

(viii) Conduct EEO evaluations and
develop policy regarding EEO programs.

(ix) Provide liaison on EEO programs
and activities with the Equal
Employment Opportunity Commission
and the Office of Personnel
Management.

(17) Administer the discrimination
appeals and complaints program for the
Department, including all formal
individual or group appeals, where the
system provides for an avenue of redress
to the Department level, Equal
Employment Opportunity Commission,
or other outside authority, and provide
timely notice of such appeals to the
Office of General Counsel and the Civil
Rights Director of the affected agency.

(18) Make final determinations, or
enter into settlement agreements, on

discrimination complaints in federally
conducted programs subject to the Equal
Credit Opportunity Act. This delegation
includes the authority to make
compensatory damage awards whether
pursuant to a final determination or in
a settlement agreement under the
authority of the Equal Credit
Opportunity Act and the authority to
obligate agency funds, including
Commodity Credit Corporation and
Federal Crop Insurance Gorporation
funds to satisfy such an award.

(19) Make final determinations in
proceedings under part 15f of this title
where review of an administrative law
judge decision is undertaken.

(20) Provide civil rights and equal
employment opportunity support
services, with authority to take actions
required by law or regulation to perform
such services for:

(i) The Secretary of Agriculture.

(ii) The general officers of the
Department.

(iii) The offices and agencies reporting
to the Assistant Secretary for
Administration.

(iv) Any other offices or agencies of
the Department as may be agreed.

(21) Establish, within the Office of the
Assistant Secretary for Civil Rights and
in coordination with the Department’s
duly Designated Alternative Dispute
Resolution (ADR) Official, an process
for program complaints alleging civil
rights violations.

(22) Redelegate, as appropriate, any
authority delegated under this section to
general officers of the Department and
heads of Departmental agencies.

(b) [Reserved]

Subpart P—Delegations of Authority
by the Assistant Secretary for
Administration

§2.88 [Removed]

m 5. Remove § 2.88.
m 6. Amend § 2.89 as follows:
m a. Redesignate paragraph (a)(11)(iii)(D)
as paragraph (a)(11)(iii)(E) and add a
new paragraph (a)(11)(iii)(D); and
m b. Revise paragraph (a)(11)(iv).

The addition and revision read as
follows:

§2.89 Chief Information Officer.

(a] * * %

(1 l] EE

(111) * * %

(D) The Office of the Assistant
Secretary for Civil Rights.

(iv) Manage a comprehensive set of
end user office automation services and
oversee the delivery of goods and
services associated with end user office
automation services, with authority to
take actions required by law or

regulation to perform such services for
any offices or agencies of the
Department as may be agreed (except for
the Office of the Secretary, the general
officers of the Department, the agencies
and offices reporting to the Assistant
Secretary for Administration, and the
Office of the Assistant Secretary for
Civil Rights, as specified in § 2.98(a)(1)).

* * * * *

m 6. Amend § 2.90 by redesignating
paragraph (a)(25)(iv) as paragraph
(a)(25)(v) and adding a new paragraph
(a)(25)(iv), to read as follows:

§2.90 Chief Financial Officer.

(a) * * %

(25) * % %

(iv) The Office of the Assistant
Secretary for Civil Rights.

* * * * *

m 7. Amend § 2.91 by redesignating
paragraph (a)(20)(iii)(D) as paragraph
(a)(20)(iii)(E) and adding a new
paragraph (a)(20)(iii)(D), to read as
follows:

§2.91 Director, Office of Human
Resources Management.

(a) * *x %

(20) E

(111) * % %

(D) The Office of the Assistant
Secretary for Civil Rights.

* * * * *

m 8. Amend § 2.98 as follows:
m a. In paragraph (a)(1) introductory text
add the designation ““(i)” after
“including:” and before “Procurement’’;
m b. Redesignate paragraph (a)(1)(i)(D)
as paragraph (a)(1)(i)(E) and add a new
paragraph (a)(1)(1)(D);
m c. Add reserved paragraph (a)(1)(ii);
and
m d. Redesignate paragraph (a)(5)(iv) as
paragraph (a)(5)(v) and add a new
paragraph (a)(5)(iv).

The additions read as follows:

§2.98 Director, Management Services.

(a) * *x %

(1) * *x %

(i) * % %

(D) The Office of the Assistant
Secretary for Civil Rights.

(ii) [Reserved].
* * * * *

(5) * *x %

(iv) The Office of the Assistant
Secretary for Civil Rights.

* * * * *

Subpart R—Delegations of Authority
by the Assistant Secretary for Civil
Rights

m 9. Revise § 2.300 to read as follows:
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§2.300 Deputy Assistant Secretary for
Civil Rights.

Pursuant to § 2.25, the following
delegation of authority is made by the
Assistant Secretary for Civil Rights to
the Deputy Assistant Secretary for Civil
Rights, to be exercised only during the
absence or unavailability of the
Assistant Secretary: Perform all duties
and exercise all powers, which are now
or which may hereafter be delegated to
the Assistant Secretary.

Signed in Washington, DG, on March 6,
2012.

Thomas J. Vilsack,

Secretary of Agriculture.

[FR Doc. 2012-5956 Filed 3—13-12; 8:45 am]
BILLING CODE 3410-14-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 240
[DOD-2008—-0S-0050]

RIN 0790-AIl28

DoD Information Assurance
Scholarship Program (IASP)

AGENCY: Department of Defense (DoD),
DoD Chief Information Officer (DoD
CIO)

ACTION: Final rule.

SUMMARY: This part implements policy,
responsibilities and procedures for
executing an information assurance
scholarship and grant program, known
as the DoD Information Assurance
Scholarship Program (IASP). The DoD
IASP will be used to recruit and retain
the nation’s top information assurance
and information technology talent,
which is critical as DoD progresses into
the cybersecurity arena.

DATES: This rule is effective April 13,
2012.

FOR FURTHER INFORMATION CONTACT:
Joyce France, (571) 372—4652.

SUPPLEMENTARY INFORMATION: This rule
will add a part to DoD regulations to
implement policy, responsibilities and
procedures for executing an information
assurance scholarship and grant
program, known as the DoD Information
Assurance Scholarship Program (IASP).
Authorized by 10 U.S.C. 2200, the DoD
IASP will be used to recruit and retain
the nation’s top information assurance
and information technology talent,
which is critical as DoD progresses into
the cybersecurity arena.

The DoD IASP proposed rule, 32 CFR
part 240, was published to the Federal
Register, (75 FR 9142) on Monday,

March 1, 2010 for public comments. The
comment period ended on April 30,
2010. DoD received no comments.
However, the Department did make
minor changes to the final rule that were
not included in the proposed rule.
These changes were based upon
additional coordination of the rule
document within the Department and
will help clarify policy, responsibilities,
and procedures pertaining to the
implementation of the scholarship
program.

Executive Order 12866, “Regulatory
Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

It has been certified that 32 CFR part
240 does not:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a section of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another Agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in these Executive Orders.

Sec. 202, Pub. L. 104-4, “Unfunded
Mandates Reform Act”

It has been certified that 32 CFR part
240 does not contain a Federal mandate
that may result in expenditure by State,
local and tribal governments, in
aggregate, or by the private sector, of
$100 million or more in any one year.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

It has been certified that 32 CFR part
240 is not subject to the Regulatory
Flexibility Act (5 U.S.C. 601) because it
would not, if promulgated, have a
significant economic impact on a
substantial number of small entities.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

Section 240.7 of this rule contains
information collection requirements.
DoD has submitted the following
proposal to OMB under the provisions
of the Paperwork Reduction Act (44
U.S.C. Chapter 35).

Title: DoD Information Assurance
Scholarship Program (IASP).

Type of Request: New.

Number of Respondents: 422.
Responses per Respondent: 1.
Annual Responses: 422.

Average Burden per Response: 4.16
hours.

Annual Burden Hours: 1,755 hours.

Needs and Uses: The National
Security Agency (NSA) is the Executive
Administrator of the DoD Information
Assurance Scholarship Program (IASP),
serving on behalf of the DoD Chief
Information Officer. Those who wish to
participate in the DoD IASP
Recruitment program must complete
and submit an application package
through their college or university to
NSA. Centers of Academic Excellence in
Information Assurance Education and
Research (CAEs) interested in applying
for capacity-building grants must
complete and submit a written proposal,
and all colleges and universities
subsequently receiving grants must
provide documentation on how the
grant funding was utilized and the
resulting accomplishments. In addition,
DoD IASP participants and their faculty
advisors (Principal Investigators) are
required to complete annual program
assessment documents. Without this
written documentation, the DoD has no
means of judging the quality of
applicants to the program or collecting
information regarding program
performance.

Affected Public: “Individuals or
households,” specifically college
students at institutions designated as
CAEs who are interested in, and
qualified to, apply for a scholarship;
CAE:s interested in submitting proposals
for capacity-building grants, and faculty
advisors (Principal Investigators).

Frequency: Annually.
Respondent’s Obligation: Required to
obtain or retain benefits.

Executive Order 13132, “Federalism”

It has been certified that 32 CFR part
240 does not have federalism
implications, as set forth in Executive
Order 13132. This rule does not have
substantial direct effects on:

(1) The States;

(2) The relationship between the
National Government and the States; or

(3) The distribution of power and
responsibilities among the various
levels of Government.

List of Subjects in 32 CFR Part 240

Scholarships and grants.

Accordingly 32 CFR part 240 is added
to read as follows:
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PART 240—DOD INFORMATION
ASSURANCE SCHOLARSHIP
PROGRAM (IASP)

Sec.

240.1
240.2
240.3
240.4
240.5

Purpose.
Applicability.
Definitions.

Policy.
Responsibilities.
240.6 Retention program.
240.7 Recruitment program.

Authority: 10 U.S.C. 2200, 10 U.S.C. 7045.

§240.1 Purpose.

This part implements policy,
responsibilities and procedures for
executing the DoD Information
Assurance Scholarship Program (IASP).

§240.2 Applicability.

This part applies to the Office of the
Secretary of Defense, the Military
Departments, the Office of the Chairman
of the Joint Chiefs of Staff and the Joint
Staff, the Combatant Commands, the
Office of the Inspector General of the
Department of Defense, the Defense
Agencies, the DoD Field Activities, and
all other organizational entities within
the Department of Defense (hereafter
referred to collectively as the “DoD
Components”). The term “Military
Services,” as used herein, refers to the
Army, the Navy, the Air Force, and the
Marine Corps.

§240.3 Definitions.

The following definitions are used in
this part:

CAE. A collective term that refers to
both CAE/IAE and CAE-R.

CAE/IAE. An institution of higher
education that has met established
criteria for IA education and has been
jointly designated by the Department of
Homeland Security and the NSA as a
national center of excellence.

CAE-R. An institution of higher
education which has met established
criteria for IA research and has been
jointly designated by the Department of
Homeland Security and the NSA as a
national center of excellence.

IA. For the purpose of this part, the
term “IA” includes computer security,
network security, cybersecurity, cyber
operations, and other relevant IT related
to information assurance pursuant to
10 U.S.C. 2200e.

IT. For the purpose of this part, the
term “IT” refers to any equipment or
interconnected system or subsystem of
equipment that is used in the automatic
acquisition, storage, manipulation,
management, movement, control,
display, switching, interchange,
transmission, or reception of data or
information. “IT” includes computers,
ancillary equipment, software,

firmware, and similar procedures,
services (including support services),
and related resources.

Institution of Higher Education. For
the purpose of this part and as defined
in 20 U.S.C. 1001, an “institution of
higher education” refers to an
educational institution in any state that:

(1) Admits as regular students only
individuals who possess a certificate of
graduation from a school providing
secondary education, or the recognized
equivalent of such a certificate;

(2) Is legally authorized to provide a
program of education beyond secondary
education;

(3) Provides an educational program
that awards bachelor’s degrees, or
provides no less than a 2-year program
that is acceptable for full credit toward
a degree;

(4) Is a public or other nonprofit
institution; and

(5) Is accredited by a nationally
recognized accrediting agency or
association, or if not so accredited, is an
institution that has been granted
preaccreditation status by such an
agency or association that has been
recognized by the Secretary of
Education for the granting of
preaccreditation status, and the
Secretary has determined that there is
satisfactory assurance that the
institution will meet the accreditation
standards of such an agency or
association within a reasonable time.

Partner University. A CAE that has
joined in academic partnership with the
NDU IRMC to award master’s and
doctoral degrees through the DoD IASP.

Principal Investigator. The primary
point of contact at each CAE,
responsible for publicizing the DoD
IASP to potential recruitment students
and working with students during the
application process. Principal
investigators also serve as the primary
contact for recruitment students and
retention students who have transferred
from the IRMC to a partner university.

Recruitment Program. The portion of
the DoD IASP available to qualified non-
DoD students currently enrolled or
accepted for enrollment at a designated
CAE.

Recruitment Students. Non-DoD
students currently enrolled at a
designated CAE who are active
participants in the DoD IASP
recruitment program.

Retention Program. The portion of the
DoD IASP available to full-time, active
duty Service personnel and permanent
civilian employees of the DoD
Components.

Retention Students. Full-time active
duty Service personnel and permanent
civilian employees of the DoD

Components who are active participants
in the DoD IASP retention program.

§240.4 Policy.

It is DoD policy that:

(a) The Department of Defense shall
recruit, develop, and retain a highly
skilled cadre of professionals to support
the critical IA and information
technology (IT) management, technical,
digital and multimedia forensics, cyber,
and infrastructure protection functions
required for a secure network-centric
environment.

(b) The DoD IASP shall be used to
attract new entrants to the DoD IA and
IT workforce and to retain current IA
and IT personnel necessary to support
the DoD’s diverse warfighting, business,
intelligence, and enterprise information
infrastructure requirements.

(c) The academic disciplines, with
concentrations in IA eligible for IASP
support include, but are not limited to:
biometrics, business management or
administration, computer crime
investigations, computer engineering,
computer programming, computer
science, computer systems analysis,
cyber operations, cybersecurity,
database administration, data
management, digital and multimedia
forensics, electrical engineering,
electronics engineering, information
security (assurance), information
systems, mathematics, network
management/operations, software
engineering, and other similar
disciplines as approved by DoD Chief
Information Officer (DoD CIO).

(d) Subject to availability of funds, the
DoD may provide grants to institutions
of higher education for faculty,
curriculum, and infrastructure
development and academic research to
support the DoD IA/IT critical areas of
interest.

§240.5 Responsibilities.

(a) The Department of Defense Chief
Information Officer (DoD CIO) shall:

(1) Establish overall policy and
guidance to conduct and administer the
DoD IASP pursuant to Deputy Secretary
of Defense Memorandum, ‘“‘Delegation
of Authority and Assignment of
Responsibility under section 922 of the
Floyd D. Spence National Defense
Authorization Act for Fiscal Year 2001,”
October 30, 2000.

(2) Develop an annual budget
recommendation to administer the DoD
IASP and provide academic
scholarships and grants in accordance
with 10 U.S.C. 2200 and 7045.

(3) Oversee program administration
and execution by the Director, National
Security Agency (DIRNSA).
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(4) Chair the DoD IASP Steering
Committee, established pursuant to DoD
Instruction 5105.18, to oversee and
provide program direction over:

(i) Student eligibility criteria.

(ii) Grant and capacity building
selection criteria for awards to CAEs.

(iii) Final approval for the allocation
of individual DoD IASP scholarships
and grants.

(iv) Communications and marketing

lans.

(v) DoD IASP metrics and analysis of
performance results, including student
and CAE/IAE feedback.

(b) The DIRNSA, under the authority,
direction, and control of the Under
Secretary of Defense for Intelligence,
shall:

(1) Serve as the DoD IASP Executive
Administrator to:

(i) Implement the DoD IASP and
publish in writing all of the criteria,
procedures, and standards required for
program implementation.
Responsibilities are to:

(A) Implement the scholarship
application and selection procedures for
recruitment and retention students.

(B) Establish procedures for recruiting
students to meet service obligations
through employment with a DoD
Component upon graduation from their
academic program.

(C) Ensure that all students’ academic
eligibility is maintained, service
obligations are completed, and that
reimbursement obligations for program
disenrollment are fulfilled.

(D) Establish procedures for CAEs and
employing DoD Components to report
on students’ progress.

(E) Maintain appropriate accounting
for all funding disbursements.

(F) Execute the debt collection
process on the behalf of the DoD and in
accordance with Volume 5 of DoD
7000.14-R for scholarship recipients
who fail to complete a period of
obligated service resulting from their
participation in the DoD IASP. This
includes, but is not limited to,
exercising the authority under 10 U.S.C.
2200a(e), consistent with the relevant
provisions of 37 U.S.C. 303a(e), to
determine an amount owed and to take
necessary actions to collect the amount
owed, and to act upon requests for
waivers, in whole or in part, when
determined to be appropriate.

(ii) Subject to availability of funds,
make grants on behalf of the DoD CIO
to institutions of higher education to
support the establishment,
improvement, and administration of IA
education programs pursuant to
10 U.S.C. 2200, 2200b, and 7045.

(A) Develop and implement the
annual solicitation for proposals for
grants.

(B) Coordinate the review process for
grant proposals.

(C) Distribute grant funding and
maintain appropriate accounting.

(D) Establish annual reporting
procedures for grant recipients (CAEs)
to detail the resulting accomplishments
of their grant implementations.

(E) Obtain written documentation
from grant recipients (CAEs) on how
grant funding was utilized and the
resulting accomplishments.

(2) Provide representation to the DoD
IASP Steering Committee and provide
briefings and reports, as required, to
effect proper oversight by the DoD CIO
and the DoD IASP Steering Committee.

(3) Maintain databases to support the
analysis of performance results.

(c) The Chancellor of the Information
Resources Management College (IRMC)
of the National Defense University,
under the authority, direction and
control of the Chairman of the Joint
Chiefs of Staff, shall:

(1) Establish partner university
agreements with CAEs to provide
master’s and doctoral degree
opportunities to current, former, and
future IRMC students who are awarded
retention scholarships.

(2) Maintain records of DoD IASP
student enrollments and graduates and
provide data to the DoD IASP Executive
Administrator and the DoD CIO as
required.

(3) Serve as the liaison between IRMC
retention students, their follow-on
partner university, and the DoD IASP
Executive Administrator.

(4) Provide academic representation
to the DoD IASP Steering Committee
and provide briefings and reports, as
required, on the IRMC portion of the
DoD IASP retention program.

(d) The Heads of the DoD Components
shall:

(1) Determine the requirement for
DoD IASP usage as a primary vehicle to
recruit and retain IA and IT personnel.

(2) Identify the office of primary
responsibility for administering the DoD
IASP within their DoD Component.

(3) Establish DoD Component-specific
nomination, selection, and post-
academic assignment criteria for DoD
IASP retention students.

(i) Nominated personnel shall be high
performing employees who are rated at
the higher levels of the applicable
performance appraisal system and
demonstrate sustained quality
performance with the potential for
increased responsibilities. All
individuals must be US citizens and be
able to obtain a security clearance.

(ii) Nominations must fulfill specific
personnel development requirements
for both the individual nominee and the
nominating organization.

(iii) Salaries of retention scholarship
recipients shall be paid by the
nominating DoD Component. When
deemed necessary, DoD Components are
responsible for personnel backfill while
recipients are in school.

(iv) Payback assignments of graduated
students shall provide relevant, follow-
on utilization of academic credentials in
accordance with DoD Component
mission requirements.

(v) Retention students shall fulfill
post-academic service obligations
pursuant to 10 U.S.C. 2200 and 7045.
Members of the Military Services shall
serve on active duty while fulfilling
designated DoD Component service
obligations. DoD civilian employees
shall sign a continued service agreement
that complies with section 2200 of title
10, United States Code, prior to
commencement of their education, to
continue service within the Department
of Defense upon conclusion of their
education, for a period equal to three
times the length of the education period.
The period of obligated service is in
addition to any other period for which
the recipient is obligated to serve on
active duty or in the civil service, as the
case may be. Individuals, who fail to
complete the degree program
satisfactorily, or to fulfill the service
commitment, shall be required to
reimburse the United States pursuant to
10 U.S.C. 2200a(e) for payments paid to
them through the DoD IASP unless a
waiver, in whole or in part, is granted
by the DoD IASP Executive
Administrator. Head of Components are
responsible to ensure enforcement of
these agreements.

(4) Determine annual billet
requirements for recruitment students
(the number of DoD IASP recruitment
scholars who will be placed in full-time
employment positions with the
Component upon graduation). This is
required to ensure that IASP
recruitment graduates have placement
upon graduation. DoD Components who
identify billet requirements for
recruitment students shall:

(i) Assess DoD Component skill
requirements to determine skill gaps
and providing the annual recruitment
student requirement to the DoD IASP
Executive Administrator.

(ii) Participate in the selection process
for recruitment students.

(iii) Coordinate and process security
clearances for selected recruitment
scholarship recipients.

(iv) Allocate billets for an internship
period (if applicable).

(v) Assign mentors to recruitment
students.

(vi) Determine post-academic billet
assignments for recruitment students
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prior to the end of the students’
academic program.

(5) Participate in the evaluation
processes to assess and recommend
improvements to the DoD IASP.

§240.6 Retention program.

(a) The DoD IASP retention program
is open to qualified DoD civilian
employees and Service members. Active
duty military officers and permanent
DoD civilian employees may apply for
a master’s or doctoral degree program;
enlisted personnel may apply for a
master’s program. DoD Components
may further restrict the eligibility of
applicants based on Component
requirements.

(b) There are three DoD academic
institutions participating in the DoD
IASP: the Air Force Institute of
Technology (AFIT) at Wright-Patterson
Air Force Base in Dayton, Ohio; the
IRMC of the National Defense
University (NDU) at Fort McNair in
Washington, DC; and the Naval
Postgraduate School (NPS) in Monterey,
California. Students at AFIT and NPS
attend full-time programs. Participants
may attend the IRMC either full or part-
time to complete the first part of their
required courses and then select a
follow-on partner university to complete
their remaining degree requirements
either full or part-time. There are no
part-time doctoral programs. All
candidates must meet the eligibility
requirements for their selected program,
which are outlined in DoD IASP
Academic Programs for Retention
Students.

(1) Military officers and DoD civilian
employees may apply to attend any one
of the three DoD academic institutions.

(2) Enlisted personnel may attend
AFIT or the NPS, which is authorized to
enroll enlisted DoD IASP participants
pursuant to 10 U.S.C. 2200 and 7045.

(c) Students must select a degree
program in one of the academic
disciplines listed in § 240.4(c) and in
accordance with DoD Component
requirements.

(d) Scholarship funding for AFIT,
IRMC, the partner universities, and NPS
includes full tuition costs and required
fees and books. All travel costs and
necessary position back-fill for
individuals selected for the program
must be paid by the nominating DoD
Component. Retention students shall
continue to receive their military pay or
civilian salary from their DoD
Component throughout their course of
study.

(e) DoD Component nominations are
due by January 31st each year. The
student nomination process is outlined

in the DoD IASP Nomination Process for
Retention Students.

(f) Retention students shall fulfill
post-academic service obligations
pursuant to 10 U.S.C. 2200a and 7045.
Service members shall serve on active
duty while fulfilling designated DoD
Component service obligations. DoD
civilian employees shall sign a
continued service agreement that
complies with 10 U.S.C. 2200a, prior to
commencement of their education, to
continue service within the DoD upon
conclusion of their education, for a
period equal to three times the length of
the education period. The period of
obligated service is in addition to any
other period for which the recipient is
obligated to serve on active duty or in
the civil service, as the case may be.
Individuals who fail to complete the
degree program satisfactorily or to fulfill
the service commitment shall be
required to reimburse the United States
pursuant to 10 U.S.C. 2200a(e) for
payments made to them through the
DoD IASP unless a waiver, in whole or
in part, is granted by the DoD IASP
Executive Administrator.

(g) DoD IASP retention participants
are obligated to remain in good standing
in their degree programs, to continue in
service as civilian employees or
members of the Military Services, and
where applicable, to repay program
costs for failure to complete the degree
program satisfactorily, or to fulfill the
service commitment pursuant to 10
U.S.C. 2200 and 7045, DoD policy, and
the policies of the respective DoD
Component.

§240.7 Recruitment program.

(a) Annually, in November, the DoD
IASP Executive Administrator
announces a solicitation for proposal
from CAEs interested in participating in
the DoD IASP. Graduate students and
rising junior or senior undergraduates
accepted at or enrolled in one of these
institutions may apply for full
scholarships to complete a bachelor’s,
master’s, or a doctoral degree, or
graduate (post-baccalaureate) certificate
program in one of the disciplines
defined in § 240.4(c). Student
application requirements are included
in the solicitation proposal released by
NSA.

(b) DoD Component recruitment
student requirements are due to the DoD
IASP Executive Administrator each year
by January 31st.

(c) The student selection process
occurs annually in April. The selection
process is outlined in the DoD IASP
Nomination Process for Recruitment
Students.

(d) Recruitment students are provided
scholarships, covering the full cost of
tuition and selected books and fees.
Students are also provided a stipend to
cover room and board expenses.

(e) Recruitment students may be
required to complete a student
internship, depending on the length of
their individual scholarship. For
example, if a scholar receives a
scholarship their junior year, an
internship is required. If they receive
the scholarship their senior year, an
internship is not required. DoD
Components typically use the authority
granted in 5 CFR 213.3102(r) to arrange
the internship.

(f) Pursuant to 10 U.S.C. 22004, all
recruitment students shall sign a service
agreement prior to commencement of
their education and incur a service
commitment, which commences after
the award of the DoD IASP authorized
degree on a date to be determined by the
relevant DoD Component. The obligated
service in DoD shall be as a civilian
employee of the Department or as an
active duty enlisted member or officer
in one of the Military Services.

(1) Individuals selecting employment
in the civil service shall incur a service
obligation of 1 year of service to the DoD
upon graduation for each year or partial
year of scholarship they receive, in
addition to an internship, if applicable.
Pursuant to the authority granted in 10
U.S.C. 2200a(g) and the Under Secretary
of Defense for Personnel and Readiness
Memorandum, “Implementation
Authority to Employ Individuals
Completing Department of Defense
Scholarship or Fellow Programs,” April
5, 2010. DoD Components may appoint
DoD IASP graduates to IT positions as
members of the excepted service. Upon
satisfactory completion of 2 years of
substantially continuous service, DoD
Components may then convert these
individuals to career or career-
conditional appointments without
competition.

(2) Individuals enlisting or accepting
a commission to serve on active duty in
one of the Military Services shall incur
a service obligation of a minimum of 4
years on active duty in that Service
upon graduation. The Military Services
may establish a service obligation longer
than 4 years, depending on the
occupational specialty and type of
enlistment or commissioning program
selected.

(g) Individuals in the recruitment
program who fail to complete the degree
program satisfactorily or to fulfill the
service commitment upon graduation
shall be required to reimburse the
United States pursuant to 10 U.S.C.
2200a(e) for payments made to them
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through the DoD IASP unless a waiver,

in whole or in part, is granted by the

DoD IASP Executive Administrator.
Dated: February 29, 2012.

Patricia L. Toppings,

OSD Federal Register Liaison Officer,

Department of Defense.

[FR Doc. 2012—-6163 Filed 3—13-12; 8:45 am]

BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG-2012-0071]

RIN 1625-AA08

Special Local Regulation for Marine
Event; Temporary Change of Dates for

Recurring Marine Events in the Fifth
Coast Guard District

AGENCY: Coast Guard, DHS.

ACTION: Temporary interim rule with
request for comments.

SUMMARY: The Coast Guard is
temporarily changing the enforcement
periods of special local regulations for
recurring marine events in the Fifth
Coast Guard District. These regulations
apply to three recurring marine events
that conduct a rowing regatta and power
boat races. Special local regulations are
necessary to provide for the safety of life
on navigable waters during these events.
This action is intended to restrict vessel
traffic in a portion of the Severn River
at Annapolis, MD, the Nanticoke River
at Sharptown, MD, and Prospect Bay at
Kent Island, MD during the events.

DATES: This rule is effective from March
24, 2012 through July 15, 2012.
Comments and related material must
reach the Coast Guard on or before April
13, 2012.

ADDRESSES: You may submit comments
identified by docket number USCG—
2012-0071 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590-
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
interim rule, call or email Ronald L.
Houck, Sector Baltimore Waterways
Management Division, Coast Guard;
telephone 410-576-2674, email
Ronald.L.Houck@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2012-0071),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a telephone number in the body of
your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment”’ box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2012—-0071" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.

If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8- by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
this rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2012—
0071 and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008 issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Regulatory Information

The Coast Guard is issuing this
temporary interim rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
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“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
delaying the effective date by first
publishing an NPRM would be contrary
to the public interest, since immediate
action is needed to ensure the safety of
the event participants, patrol vessels,
spectator craft and other vessels
transiting the event areas. The potential
dangers posed by persons and vessels
operating in close proximity to
relatively small rowing vessels and
high-powered racing vessels in
restricted waterways make special local
regulations necessary. However, the
Coast Guard will provide advance
notifications to users of the effected
waterways via marine information
broadcasts and local notice to mariners.
In addition, publishing an NPRM is
unnecessary because these events are
annual events which mariners should be
aware of taking place, as they are
noticed in the Federal Register. If
mariners had concerns about these
events taking place, they are on notice
throughout the year of the events and
can object to or comment about the
events at any time. When the NPRM,
including the table to § 100.501 listing
all of the annual events, was made
available for comment, there were no
objections to these events.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The potential dangers posed
by persons and vessels operating in
close proximity to relatively small
rowing vessels and high-powered racing
vessels in a restricted waterways make
special local regulations necessary.
Delaying the effective date would be
contrary to the public interest, since
immediate action is needed to ensure
the safety of the event participants,
patrol vessels, spectator craft and other
vessels transiting the event area. In
addition, publishing an NPRM is
unnecessary because these events are
annual events which mariners should be
aware of taking place, as they are
noticed in the Federal Register. If
mariners had concerns about these
events taking place, they are on notice
throughout the year of the events and
can object to or comment about the
events at any time. When the NPRM,
including the table to § 100.501 listing
all of the annual events, was made
available for comment, there were no
objections to these events.

Basis and Purpose

Marine events are frequently held on
the navigable waters within the
boundary of the Fifth Coast Guard
District. The activities that typically
comprise marine events include: sailing
regattas, power boat races, swim races
and holiday parades. The regulation
listing annual marine events within the
Fifth Coast Guard District and their
regulated dates is 33 CFR 100.501. A
table to § 100.501 identifies marine
events by Captain of the Port zone. For
a description of the geographical area of
each Coast Guard Sector—Captain of the
Port Zone, please see 33 CFR 3.25.

Because event planners notified the
Coast Guard of date changes to three
marine events previously published in
the special local regulations for
recurring marine events within the Fifth
Coast Guard District at 33 CFR 100.501,
Table to § 100.501, this regulation
temporarily changes the enforcement
periods for these three marine events in
2012 only.

The first event is the annual “USNA
Crew Races,” sponsored by the U.S.
Naval Academy, on the waters of the
Severn River at Annapolis, MD. The
regulation at 33 CFR 100.501 is effective
annually for the USNA Crew Races
marine events. The events consist of
collegiate rowing competitions on the
waters of the Severn River in Annapolis,
Maryland. Participants operate on
2,000-meter marked courses with
sponsor-provided motor launches.
Therefore, to ensure the safety of
participants and support vessels, 33
CFR 100.501 is enforced for the duration
of the event. Currently, under the
provisions of 33 CFR 100.501, from
6 a.m. to 9:30 a.m. on March 24, 2012,
vessels may not enter the regulated area
unless they receive permission from the
Coast Guard Patrol Commander. Vessel
traffic may be allowed to transit the
regulated area only when the Patrol
Commander determines it is safe to do
s0.
The second event is the annual “Bo
Bowman Memorial—Sharptown
Regatta,” sponsored by the Virginia/
Carolina Racing Association, on the
waters of the Nanticoke River at
Sharptown, MD. The regulation at 33
CFR 100.501 is effective annually for the
Bo Bowman Memorial—Sharptown
Regatta marine event. The event consists
of two days of power boat racing on the
waters of the Nanticoke River, at
Sharptown, Maryland. High
performance power boats will race on a
designated course before a large fleet of
spectator crafts. Therefore, to ensure the
safety of participants and support
vessels, 33 CFR 100.501 is enforced for

the duration of the event. Currently,
under the provisions of 33 CFR 100.501,
from 9 a.m. to 6 p.m. on July 14, 2012
and from 9 a.m. to 6 p.m. on July 15,
2012, vessels may not enter the
regulated area unless they receive
permission from the Coast Guard Patrol
Commander. Vessel traffic may be
allowed to transit the regulated area
only when the Patrol Commander
determines it is safe to do so.

The third event is the annual
“Thunder on the Narrows,” sponsored
by the Kent Narrows Racing
Association, on the waters of Prospect
Bay at Kent Island, MD. The regulation
at 33 CFR 100.501 is effective annually
for the Thunder on the Narrows marine
event. The event consists of two days of
power boat racing on the waters of
Prospect Bay, at Kent Island, Maryland.
High performance power boats will race
on a designated course before a large
fleet of spectator crafts. Therefore, to
ensure the safety of participants and
support vessels, 33 CFR 100.501 is
enforced for the duration of the event.
Currently, under the provisions of 33
CFR 100.501, from 9:30 a.m. to 6:30
p-m. on June 9, 2012 and from 9:30 a.m.
to 6:30 p.m. on June 10, 2012, vessels
may not enter the regulated area unless
they receive permission from the Coast
Guard Patrol Commander. Vessel traffic
may be allowed to transit the regulated
area only when the Patrol Commander
determines it is safe to do so.

Discussion of Rule

The Coast Guard is temporarily
changing the enforcement periods of
special local regulations for recurring
marine events within the Fifth Coast
Guard District published at 33 CFR
100.501. This temporary interim rule
only applies to the marine events below.

Severn River, Annapolis, MD

The Table to § 100.501, event No. (b.)2
establishes the enforcement date for the
USNA Crew Races. This regulation
proposes to temporarily change the
enforcement date from ‘“March—Ilast
Friday, Saturday and Sunday; April and
May—every Friday, Saturday and
Sunday” to “March 24, 2012, April 14,
2012 and April 21, 2012.” The U.S.
Naval Academy, which is the sponsor
for this event, intends to hold this event
annually; however, they have changed
the date of the event for 2012 so that it
is outside the scope of the existing
enforcement period. Due to the need for
vessel control while participating
rowing vessels are racing on the Severn
River, vessel traffic would be
temporarily restricted to provide for the
safety of participants, spectators and
transiting vessels.
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Nanticoke River, Chestertown, MD

The Table to § 100.501, event No.
(b.)10 establishes the enforcement date
for the Bo Bowman Memorial—
Sharptown Regatta. This regulation
proposes to temporarily change the
enforcement date from ‘‘June—Ilast
Saturday and Sunday” to “July 14 and
15, 2012.” The Virginia/Carolina Racing
Association, which is the sponsor for
this event, intends to hold this event
annually; however, they have changed
the date of the event for 2012 so that it
is outside the scope of the existing
enforcement period. Due to the need for
vessel control while high performance
power boats are racing on the Nanticoke
River, vessel traffic would be
temporarily restricted to provide for the
safety of participants, spectators and
transiting vessels.

Prospect Bay, Kent Island, MD

The Table to § 100.501, event No.
(b.)11 establishes the enforcement date
for the Thunder on the Narrows. This
regulation proposes to temporarily
change the enforcement date from
“June—3rd, 4th or last Saturday and
Sunday or August—1st Saturday and
Sunday” to “June 9 and 10, 2012.” The
Kent Narrows Racing Association,
which is the sponsor for this event,
intends to hold this event annually;
however, they have changed the date of
the event for 2012 so that it is outside
the scope of the existing enforcement
period. Due to the need for vessel
control while high performance power
boats are racing on Prospect Bay, vessel
traffic would be temporarily restricted
to provide for the safety of participants,
spectators and transiting vessels.

Regulatory Analyses

We developed this interim rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. Although this rule prevents
traffic from transiting a portion of
certain waterways during specified
events, the effect of this regulation will
not be significant due to the limited
duration that the regulated areas will be
in effect and the extensive advance
notifications that will be made to the

maritime community via marine
information broadcasts and local notices
to mariners, so mariners can adjust their
plans accordingly. Additionally, this
rulemaking does not change the
permanent regulated areas that have
been published in 33 CFR 100.501,
Table to § 100.501. In some cases, vessel
traffic may be able to transit the
regulated area when the Coast Guard
Patrol Commander deems it is safe to do
so. For the above reasons, the Coast
Guard does not anticipate any
significant economic impact.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to operate, transit, or
anchor in the areas where the marine
events are being held. This regulation
will not have a significant impact on a
substantial number of small entities
because it will be enforced only during
marine events that have been permitted
by the Coast Guard Captain of the Port.
The Captain of the Port will ensure that
small entities are able to operate in the
areas where events are occurring when
it is safe to do so. In some cases, vessels
will be able to safely transit around the
regulated area at various times, and,
with the permission of the Patrol
Commander, vessels may transit
through the regulated area. Before the
enforcement period, the Coast Guard
will issue maritime advisories so
mariners can adjust their plans
accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to

the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG—FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
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does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use

voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h.), of the Instruction. This rule
involves implementation of regulations
within 33 CFR part 100 applicable to
organized marine events on the

TABLE TO § 100.501

navigable waters of the United States
that could negatively impact the safety
of waterway users and shore side
activities in the event area. The category
of water activities includes but is not
limited to sail boat regattas, boat
parades, power boat racing, swimming
events, crew racing, canoe and sail
board racing. Under figure 21,
paragraph (34)(h), of the Instruction, an
environmental analysis checklist and a
categorical exclusion determination are
not required for this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. In Table to §100.501:

m a. Suspend lines No. (b.)2, No. (b.)10,
and No. (b.)11.

m b. Add lines (b.)20, (b.)21, and (b.)22

to read as follows:

§100.501 Special Local Regulations;
Recurring Marine Event in the Fifth Coast
Guard District.

* * * * *

[All coordinates listed in the Table to § 100.501 reference Datum NAD 1983]

Number Date Event Sponsor Location
(b.) Coast Guard Sector Baltimore—COTP Zone
20 ...... March 24, 2012, USNA Crew Races .. U.S. Naval Academy All waters of the Severn River from shoreline to shoreline,

April 14, 2012 and
April 21, 2012.

bounded to the northwest by a line drawn from the south
shoreline at latitude 39°00'38.9” N., longitude 076°31'05.2”
W. thence to the north shoreline at latitude 39°00'54.7” N.,
longitude 076°30°44.8” W., this line is approximately 1300
yards northwest of the U.S. 50 fixed highway bridge. The
regulated area is bounded to the southeast by a line drawn
from the Naval Academy Light at latitude 38°58’39.5” N., lon-
gitude 076°28'49” W. thence southeast to a point 700 yards
east of Chinks Point, MD, at latitude 38°58’1.9” N., longitude
076°28’1.7” W. thence northeast to Greenbury Point at lati-
tude 38°5829” N., longitude 076°27'16” W.
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TABLE TO § 100.501—Continued

[All coordinates listed in the Table to § 100.501 reference Datum NAD 1983]

Number Date

Event

Sponsor

Location

Regatta.

rows.

July 14 and 15, 2012 Bo Bowman Memo-
rial—Sharptown

June 9 and 10, 2012 Thunder on the Nar-

Virginia/Carolina
Racing Assn.

All waters of the Nanticoke River, near Sharptown, Maryland,
between Maryland S.R. 313 Highway Bridge and Nanticoke

River Light 43 (LLN—24175), bounded by a line drawn be-

tween the following points:

southeasterly from latitude

38°3246” N, longitude 075°43'14” W, to latitude 38°32'42”
N, longitude 075°43'09” W, thence northeasterly to latitude
38°33'04” N, longitude 075°42’39” W, thence northwesterly
to latitude 38°33'09” N, longitude 075°4244” W, thence
southwesterly to latitude 38°32°46” N, longitude 075°43'14”

W.

Association.
38°58'02.0”
38°57'38.0”
38°57'28.0”

Kent Narrows Racing All waters of Prospect Bay enclosed by the following points:
Latitude 38°57’52.0” N, longitude 076°14’48.0” W, to latitude
N, longitude 076°1505.0”
N, longitude 076°1529.0”
N, longitude 076°1523.07 W, to

W, to
W, to

latitude
latitude
latitude

38°57’52.0” N, longitude 076°14'48.0” W.

* * *

* *

Dated: February 23, 2012.
Mark P. O’'Malley,

Captain, U.S. Coast Guard, Captain of the
Port Baltimore.

[FR Doc. 2012-5967 Filed 3—13-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—2012-0030]
RIN 1625-AA08

Special Local Regulation; Moss Point
Rockin’ the Riverfront Festival;
O’Leary Lake; Moss Point, MS
AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary special local
regulation for a portion of O’Leary Lake,
Moss Point, MS, on April 28-29, 2012.
This action is necessary for the
safeguarding of participants and
spectators, including crews, vessels, and
persons on navigable waters during the
Moss Point Rockin’ the Riverfront
Festival high speed boat races. Entry
into, transiting in or anchoring in this
area is prohibited to all vessels not
registered with the sponsor as
participants or not part of the regatta
patrol, unless specifically authorized by
the Captain of the Port (COTP) Mobile
or a designated representative.

DATES: This rule is effective from 11
a.m. on April 28, 2012, until 4 p.m. on
April 29, 2012.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2012—
0030 and are available online by going
to http://www.regulations.gov, inserting
USCG-2012-0030 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays
and U.S. Coast Guard Sector Mobile
(spw), Building 102, Brookley Complex
South Broad Street Mobile, AL 36615,
between 8 a.m. and 3:30 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email L.T Lenell J. Carson,
Coast Guard Sector Mobile, Waterways
Division; telephone 251-441-5940 or
email Lenell.J.Carson@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary

to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
or providing a comment period with
respect to this rule. The Coast Guard
received an application for a Marine
Event Permit on December 23, 2011
from the Moss Point Main Street
Association to conduct a high speed
boat race. After reviewing the details of
the event and the permit application,
the Coast Guard determined that a
special local regulation is needed.
Delaying or foregoing this safety
measure to provide a comment period
would be contrary to the public interest.
The special local regulation is needed to
safeguard persons and vessels from
safety hazards associated with the Moss
Point Rockin’ the Riverfront Festival
high speed boat races. The Coast Guard
believes that the public’s desire to have
the race at the scheduled time is greater
than the imposition on navigation
which this regulation will impose, and
that the public interest favors enacting
this regulation without publishing an
NPRM.

Basis and Purpose

The Moss Point Main Street
Association applied for a Marine Event
Permit to conduct a high speed boat race
on O’Leary Lake, Moss Point, MS on
April 28-29, 2012. This event will draw
in a large number of pleasure craft and
the high speed boats pose a significant
safety hazard to both vessels and
mariners operating in or near the area.
The COTP Mobile is establishing a
temporary special local regulation for a
portion of O’Leary Lake, Moss Point,
MS, to safeguard persons and vessels
during the high speed boat races.
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The COTP anticipates minimal impact
on vessel traffic due to this regulation.
However, this special local regulation is
deemed necessary for the safeguard of
life and property within the COTP
Mobile zone.

Discussion of Rule

The Coast Guard is establishing a
temporary special local regulation for a
portion of O’Leary Lake, Moss Point,
MS, enclosed by a bounded area starting
at a point on the shore at approximately
30°25"11.0” N, 088°32°24.4” W, then east
to 30°25’12.9” N, 088°32°18.0” W, then
south to 30°24’50.9” N, 088°32°09.6” W,
then west following the shore line back
to the starting point at 30°25"11.0” N,
088°32724.4” W. This temporary rule
will safeguard life and property in this
area. Entry into, transiting in or
anchoring in this zone is prohibited to
all vessels not registered with the
sponsor as participants or not part of the
regatta patrol, unless specifically
authorized by the COTP Mobile or a
designated representative. They may be
contacted on VHF-FM Channel 16 or
through Coast Guard Sector Mobile at
251-441-5976.

The COTP Mobile or a designated
representative will inform the public
through broadcast notice to mariners of
changes in the effective period for the
special local regulation. This rule is
effective from 11 a.m. until 4 p.m. on
April 28-29, 2012.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Executive Order
12866 or under section 1 of Executive
Order 13563. The Office of Management
and Budget has not reviewed it under
that those Orders.

The special local regulation listed in
this rule will only restrict vessel traffic
from entering, transiting, or anchoring
within a small portion of O’Leary Lake,
Moss Point, MS. The effect of this
regulation will not be significant for
several reasons: (1) This rule will only
affect vessel traffic for a short duration;
(2) vessels may request permission from

the COTP to transit through the
regulated area; and (3) the impacts on
routine navigation are expected to be
minimal. Notifications to the marine
community will be made through
broadcast notice to mariners. These
notifications will allow the public to
plan operations around the regulated
area.

Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. However,
when an agency is not required to
publish an NPRM for a rule, the RFA
does not require an agency to prepare a
regulatory flexibility analysis. The Coast
Guard was not required to publish an
NPRM for this rule for the reasons stated
in the section titled “Regulatory
Information” and therefore is not
required to publish a regulatory
flexibility analysis.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
affected portions of O’Leary Lake during
the high speed boat races. This special
local regulation will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. The zone is
limited in size, is of short duration and
vessel traffic may request permission
from the COTP Mobile or a designated
representative to enter or transit through
the regulated area.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This calls for no new collection of
information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
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responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves establishing a special local
regulation, requiring a permit wherein
an analysis of the environmental impact
of the regulations was performed. Under
figure 2—1, paragraph (34)(h.), of the
Instruction, an environmental analysis
checklist and a categorical exclusion

determination are not required for this
rule.

List of Subjects 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add § 100.35T08-0030 to read as
follows:

§100.35T08-0030 Special Local
Regulation; O’Leary Lake; Moss Point, MS.

(a) Regulated Area. The following area
is a regulated area: a portion of O’Leary
Lake, Moss Point, MS, enclosed by a
bounded area starting at a point on the
shore at approximately 30°25'11.0” N,
088°32724.4” W, then east to 30°25'12.9”
N, 088°32718.0” W, then south to
30°24'50.9” N, 088°32°09.6” W, then
west following the shore line back to the
starting point at 30°25"11.0” N,
088°32724.4” W.

(b) Enforcement dates. This rule will
be enforced from 11 a.m. until 4 p.m. on
April 28-29, 2012.

(c) Special Local Regulations.

(1) The Coast Guard will patrol the
regulated area under the direction of a
designated Coast Guard Patrol
Commander. The Patrol Commander
may be contacted on Channel 16 VHF-
FM (156.8 MHz) by the call sign
“PATCOM”.

(2) All Persons and vessels not
registered with the sponsor as
participants or official patrol vessels are
considered spectators. The “official
patrol vessels” consist of any Coast
Guard, state, or local law enforcement
and sponsor provided vessels assigned
or approved by the Captain of the Port
Mobile to patrol the regulated area.

(3) Spectator vessels desiring to
transit the regulated area may do so only
with prior approval of the Patrol
Commander and when so directed by
that officer and will be operated at a
minimum safe navigation speed in a
manner which will not endanger
participants in the regulated area or any
other vessels.

(4) No spectator shall anchor, block,
loiter, or impede the through transit of
participants or official patrol vessels in
the regulated area during the effective
dates and times, unless cleared for entry
by or through an official patrol vessel.

(5) The patrol commander may forbid
and control the movement of all vessels
in the regulated area. When hailed or
signaled by an official patrol vessel, a
vessel shall come to an immediate stop
and comply with the directions given.
Failure to do so may result in expulsion
from the area, citation for failure to
comply, or both.

(6) Any spectator vessel may anchor
outside the regulated area, but may not
anchor in, block, or loiter in a navigable
channel. Spectator vessels may be
moored to a waterfront facility within
the regulated area in such a way that
they shall not interfere with the progress
of the event. Such mooring must be
complete at least 30 minutes prior to the
establishment of the regulated area and
remain moored through the duration of
the event.

(7) The Patrol Commander may
terminate the event or the operation of
any vessel at any time it is deemed
necessary for the protection of life or
property.

(8) The Patrol Commander will
terminate enforcement of the special
local regulations at the conclusion of the
event.

(d) Informational Broadcasts. The
Captain of the Port or a designated
representative will inform the public
through broadcast notices to mariners of
the enforcement period for the regulated
area as well as any changes in the
planned schedule.

Dated: February 8, 2012.
D.J. Rose,

Captain, U.S. Coast Guard, Captain of the
Port Mobile.

[FR Doc. 2012-5968 Filed 3—13-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG-2012-0083]

RIN 1625-AA08

Special Local Regulations; Red Bull

Candola, New River, Fort Lauderdale,
FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing special local regulations on
the waters of the New River between the
Esplanade Park and slightly east of the
South Andrews Avenue Bascule Bridge
in Fort Lauderdale, Florida for the Red
Bull Candola rowing event. The event is
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scheduled to take place on April 14,
2012. The temporary special local
regulation is necessary for the safety of
the event participants, participant
vessels, and the general public during
the event. Persons and vessels are
prohibited from entering, transiting
through, anchoring in, or remaining
within the regulated area unless
specifically authorized by the Captain of
the Port Miami or a designated
representative.

DATES: This rule is effective from

10 a.m. until 2 p.m. on April 14, 2012.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2012—
0083 and are available online by going
to http://www.regulations.gov, inserting
USCG-2012-0083 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
final rule, call or email Lieutenant
Jennifer S. Makowski, Sector Miami
Prevention Department, Coast Guard;
telephone 305-535-8724, email
Jennifer.S.Makowski@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
Coast Guard did not receive necessary
information about the Red Bull Candola
until February 3, 2012. As a result, the
Coast Guard did not have sufficient time
to publish an NPRM and to receive
public comments prior to the event. Any
delay in the effective date of this rule
would be contrary to the public interest
because immediate action is needed to

minimize potential danger to Candola
participants, participant vessels,
spectators, and the general public.

Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
special local regulations: 33 U.S.C.
1233.

The purpose of the rule is to ensure
safety of life on navigable waters of the
United States during the Red Bull
Candola.

Discussion of Rule

On April 14, 2012 Red Bull North
America is conducting the Red Bull
Candola on the New River in Fort
Lauderdale, Florida. The regulated area
will encompass certain navigable waters
of the New River between Esplanade
Park and slightly east of the South
Andrews Avenue Bascule Bridge in Fort
Lauderdale, Florida. Persons and vessels
are prohibited from entering, transiting
through, anchoring in, or remaining
within the regulated area unless
specifically authorized by the Captain of
the Port Miami or a designated
representative. The special local
regulation will be in effect from 10 a.m.
until 2 p.m. on April 14, 2012. Persons
and vessels are prohibited from
entering, transiting through, anchoring,
or remaining within the race area unless
authorized by the Captain of the Port
Miami or a designated representative.
Persons and vessels desiring to enter,
transit through, anchor in, or remain
within the race area may contact the
Captain of the Port Miami by telephone
at 305-535—4472, or a designated
representative via VHF radio on channel
16, to request authorization. If
authorization to enter, transit through,
anchor in, or remain within any of the
race areas is granted by the Captain of
the Port Miami or a designated
representative, all persons and vessels
receiving such authorization must
comply with the instructions of the
Captain of the Port Miami or a
designated representative.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

Executive Orders 13563, Regulatory
Planning and Review, and 12866,
Improving Regulation and Regulatory
Review, direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is

necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has not been designated a significant
regulatory action under section 3(f) of
Executive Order 12866. Accordingly,
the Office of Management and Budget
has not reviewed this regulation under
Executive Order 12866.

The economic impact of this rule is
not significant for the following reasons:
(1) The special local regulations will be
enforced for a total of 4 hours; (2)
although persons and vessels will not be
able to enter, transit through, anchor in,
or remain within the race area without
authorization from the Captain of the
Port Miami or a designated
representative, they may operate in the
surrounding area during the
enforcement periods; (3) persons and
vessels may still enter, transit through,
anchor in, or remain within the race
area if authorized by the Captain of the
Port Miami or a designated
representative; and (4) the Coast Guard
will provide advance notification of the
special local regulations to the local
maritime community by Local Notice to
Mariners and Broadcast Notice to
Mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to enter, transit
through, anchor in, or remain within the
waters of the New River in Fort
Lauderdale, Florida that are
encompassed within the special local
regulations from 10 a.m. until 2 p.m. on
April 14, 2012. For the reasons
discussed in the Regulatory Planning
and Review section above, this rule will
not have a significant economic impact
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on a substantial number of small
entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and

Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or

adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves special local regulations issued
in conjunction with a regatta. Under
figure 2—1, paragraph (34)(h), of the
Instruction, an environmental analysis
checklist and a categorical exclusion
determination are not required for this
rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add atemporary § 100.35T07-0083
to read as follows:

§100.35T07-0083 Special Local
Regulations; Red Bull Candola, New River,
Fort Lauderdale, FL.

(a) Regulated areas. The following
regulated area is being established as a
special local regulation. All waters of
the New River between the Esplanade
Park and slightly east of the South
Andrews Avenue Bascule Bridge
encompassed between the following
points: Point 1 in position 26°07°09” N,
80°08’52” W; and Point 2 in position
26°07°04” N, 80°08'34” W. All
coordinates are North American Datum
1983.

(b) Definition. The term ““designated
representative” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
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officers designated by or assisting the
Captain of the Port Miami in the
enforcement of the regulated area.

(c) Regulations. (1) All persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated area
unless authorized by the Captain of the
Port Miami or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated area may
contact the Captain of the Port Miami by
telephone at 305-535—4472, or a
designated representative via VHF radio
on channel 16, to request authorization.
If authorization to enter, transit through,
anchor in, or remain within the
regulated area is granted by the Captain
of the Port Miami or a designated
representative, all persons and vessels
receiving such authorization must
comply with the instructions of the
Captain of the Port Miami or a
designated representative.

(3) The Coast Guard will provide
notice of the regulated area by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(c) Enforcement date. This rule will
be enforced from 10 a.m. until 2 p.m. on
April 14, 2012.

Dated: February 21, 2012.
C.P. Scraba,

Captain, U.S. Coast Guard, Captain of the
Port Miami.

[FR Doc. 2012-6311 Filed 3—13-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2011-0591]
RIN 1625-AA09

Drawbridge Operation Regulation;
Anacostia River, Washington, DC

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the regulation that governs the operation
of the CSX Railroad Vertical Lift Bridge
across the Anacostia River, mile 3.4, at
Washington, DC. The change will alter
the eight hour advance notice
requirement for a bridge opening to a
48 hour advance notice requirement for
a bridge opening. The operating
regulation change gives more notice for
trains and vessels to adjust their

schedules accordingly to ensure safe
and efficient transits across and under
the bridge.

DATES: This rule is effective April 13,
2012.

ADDRESSES: Comments and related
materials received from the public, as
well as documents mentioned in this
preamble as being available in the
docket, are part of docket USCG-2011—
0591 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0591 in the “Keyword”
box, and then clicking “Search.” This
material is also available for inspection
or copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Lindsey Middleton,
Coast Guard; telephone 757—-398-6629,
email Lindsey.R.Middleton@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On August 23, 2011, we published a
notice of proposed rulemaking (NPRM)
entitled Drawbridge Operation
Regulation; Anacostia River,
Washington, DC in the Federal Register
(76 FR 163). We did not receive public
comments on the proposed rule. No
public meeting was requested, and none
was held.

Basis and Purpose

The CSX Railroad Company has
requested a change in the operation
regulation for the CSX Railroad Vertical
Lift Bridge, across the Anacostia River,
mile 3.4, at Washington, DC. The new
48 hour advance notice requirement
replaces the current eight hour advance
notice requirement for a bridge opening.
This rail-line is used for regular
passenger service and train transits
across this bridge on an average of 21
times a day. As a result, it is necessary
that ample time be given to maintain an
accurate schedule for trains and vessels
for safe and efficient travel across and
under the bridge.

The current operating schedule for the
bridge is set out in 33 CFR
117.253(b)(iv). The regulation was
established in August 2004 and allows
the bridge to be operated from a remote
location, the Benning Yard office. The

draw of the bridge shall open on signal
under the following circumstances; at
all times for public vessels of the United
States, state and local government
vessels, commercial vessels, and any
vessel in an emergency involving danger
to life or property; from May 15 through
September 30, between 9 a.m. and

12 p.m., and between 1 p.m. and 6 p.m.;
and from May 15 through September 30,
between 6 p.m. and 7 p.m. if notice is
given before 6 p.m. on the day for which
the opening is requested. At all other
times, the bridge will open on signal if
at least eight hours of notice is given.

The vertical clearance of the bridge is
5 feet at Mean High Water (MHW) in the
closed position and 29 feet MHW in the
open position. There are on average, 21
train transits across this bridge everyday
and there have been two bridge
openings in the past two years for
vessels taller than five feet.

Concurrent with the publication of
the NPRM, a test deviation [USCG—
2011-0591] was issued to allow the CSX
Railroad Bridge to test the proposed
schedule and to obtain data and public
comments. The test deviation allowed
the bridge to open if at least 48 hours
of notice is given, replacing the eight
hour notice requirement. The test
deviation continues to run until
February 21, 2012.

The Coast Guard has reviewed bridge
tender logs from before the test
deviation and during the first
120 days of the entire 180 day test
deviation. Before the deviation, the
bridge had two bridge openings in the
last two years for vessels over five feet
tall. During the first 120 days of the 180
day test deviation there were no
requests for a bridge opening.

The Coast Guard also reviewed the
train logs before and during the first 120
day period of the entire 180 day test
deviation. In both cases there was on
average 21 train transits across this
bridge daily.

Discussion of Comments and Changes

No comments were received on the
proposed rule or the test deviation and
no changes were made to the proposed
rule.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
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Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

The rule change is expected to have
only a minimal impact on maritime
traffic transiting under the bridge. The
bridge will maintain its current
operating regulation except that where
there is currently an eight hour advance
notice requirement for a bridge opening
there will be a 48 hour advance notice
requirement. Mariners can plan their
trips in accordance with the scheduled
bridge opening advance notice
requirement to minimize delay.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule would affect the following
entities, some of which might be small
entities: The owners or operators of
vessels needing to transit under the
bridge between October 1 and May 14
at all times and those needing to transit
between the hours of 7 p.m. and 9 a.m.
and from 12 p.m. to 1 p.m. between May
15 and September 30.

This action will not have a significant
impact on a substantial number of small
entities for the following reasons: The
rule adds minimal restrictions to the
movement of waterway navigation by
requiring vessels that are not essential
public vessels, vessels with dangerous
emergencies, or vessels transiting under
the bridge at specified excluded times to
give 48 hours of notice when requesting
a bridge opening. Vessels that can safely
transit under the bridge in the closed
position may do so at any time.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM (SNPRM) we offered to
assist small entities in understanding
the rule so that they could better
evaluate its effects on them and
participate in the rulemaking process.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and

responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(32)(e), of the Instruction.

Under figure 2—1, paragraph (32)(e), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.
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List of Subjects in 33 CFR Part 117

Bridges.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:
Authority: 33 U.S.C. 499; 33 CFR 1.05-1;

Department of Homeland Security Delegation
No. 0170.1.

m 2.In §117.253, revise paragraph
(b)(1)(iv) to read as follows:

§117.253 Anacostia River.
* * * * *

(b) L

(1) * *x %

(iv) At all other times, if at least 48
hours of notice is given to the controller
at the Benning Yard Office.

* * * * *

Dated: February 29, 2012.
William D. Lee,

Rear Admiral, United States Coast Guard,
Commander, Fifth Coast Guard District.

[FR Doc. 2012-5969 Filed 3-13-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2011-1174]
RIN 1625-AA00

Safety Zones; Sellwood Bridge Project,
Willamette River; Portland, OR

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing two safety zones to remain
in effect throughout the duration of the
construction and renewal of the
Sellwood Bridge on the Willamette
River, in Portland, OR. This action is
necessary to ensure the safety of vessels
transiting in close proximity to cranes,
barges, and temporary structures
associated with this construction
project. During the effective period, all
vessels will be required to remain
outside the prescribed safe distance
from the construction area while
transiting in the vicinity of the Sellwood
Bridge project; however, the
establishment of these safety zones does
not entirely close this section of the
Willamette River. The section of the

Willamette River between the safety
zones will remain open for vessel
transits, and it will have a minimum
channel width of 138 feet at all times.
DATES: This rule is effective in the CFR
from March 14, 2012 through 11 a.m.,
July 1, 2012. This rule is effective with
actual notice for purposes of
enforcement from 4 p.m., March 1,
2012, through 11 a.m. July 1, 2012.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
1174 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-1174 in the “Keyword”
box, and then clicking “Search”. They
are also available for inspection or
copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email ENS Ian McPhillips,
Waterways Management Division, Coast
Guard MSU Portland; telephone 503—
240-9319, email
Ian.P.McPhillips@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest”.

Under 5 U.S.C. 553(b)(B), the Coast
Guard finds that good cause exists for
not publishing a notice of proposed
rulemaking (NPRM) with respect to this
rule because to do so would be contrary
to public interest. The Sellwood Bridge
is an 86 year old bridge that is
structurally inadequate and functionally
obsolete. Although public outreach for
the Sellwood Bridge renewal project
began in June 2006, specific
construction dates were not
predetermined due to funding
constraints. As a result of the delay in
determining a specific date to
commence work and in order to avoid
the imposition of financial penalties on

the state and local governments funding
construction due to delays, the safety
zones are immediately necessary.
Should construction commence without
a safety zone in place, the safety of
recreational and commercial vessels
transiting the area may be threatened by
their close proximity to cranes, barges,
and temporary structures associated
with this construction project. Thus,
any delay in the effective date of this
rule would be contrary to the public
interest because immediate action is
needed to minimize potential danger to
the public during the bridge
construction. Additionally, in order to
allow public comment on safety zones
in this area, the Coast Guard will issue
a notice of proposed rulemaking for a
temporary rule that establishes safety
zones in the same locations from the
expiration of this rule through January
1, 2015.

For the same reason discussed above,
under 5 U.S.C. 553(d)(3) the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register.

Background and Purpose

The Sellwood Bridge project will
replace the existing 86 year old bridge
that is structurally inadequate and
functionally obsolete. The project will
renew the bridge with a new deck arch
structure compliant with current
loading and seismic requirements,
upgrade the interchange at Oregon
Route 43, and provide substantially
improved bicycle and pedestrian
facilities. The project includes the
construction of two temporary
structures and two new bridge piers
which will each require a cofferdam.
The temporary structures will be
constructed to facilitate the moving of
the older bridge. To ensure the safety of
construction crews on the barges,
temporary structures, and cranes, two
safety zones on each side of the river are
being established to require vessels in
the vicinity of the construction area to
remain outside of the two designated
safety zones. Additionally, this will
ensure that the vessels operating in the
vicinity of the designated areas will not
be in any dangerous areas near the
temporary structures or cranes.

Construction work is anticipated to
continue through January 1, 2015.
During the effective period of this rule
a notice of proposed rulemaking will be
issued for a temporary rule that
establishes safety zones in the same
locations from the expiration of this rule
through January 1, 2015.
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Discussion of Rule

The two safety zones created by this
rule cover all waters of the Willamette
River; however, the establishment of
these safety zones does not entirely
close this section of the Willamette
River. The section of the Willamette
River between the safety zones will
remain open for vessel transits, and it
will have a minimum channel width of
138 feet at all times. The first safety
zone on the West river bank is
encompassed within the following four
lines: Line one starting at 45-27'53.5”
N/122-40°03.5” W then heading 375 feet
offshore to 45-27'53.5” N/122-39'58.5"
W then heading up river 200 feet to 45—
27'49.5” N/122-39'58.5” W then heading
375 feet back to the shore at 45-27749.5”
N/122-40°04.5” W then following the
shoreline to end at 45-27'53.5” N/122—
40'03.5” W. The second safety zone on
the East river bank is encompassed
within the following four lines: Line one
starting at 45—27’53.5” N/122-3950.5"
W then heading 420 feet offshore to 45—
27'53.5” N/122-39’55.0” W then heading
up river 200 feet to 45-27'49.5” N/122—
39’55.0” W then heading 420 feet back
to the shore at 45-2749.5” N/122—
39’47.0” W then following the shoreline
to end at 45—-2749.5” N/122-3947.0” W.
Geographically, this rule will cover all
waters of the Willamette River 100 feet
upriver and downriver of the existing
Sellwood Bridge, inward 375 feet from
the Western side shoreline, and inward
420 feet from the Eastern side shoreline.
The section of the Willamette River
between the safety zones will remain
open for vessel transits, and it will have
a minimum width of 138 feet at all
times. These safety zones will ensure
the safety of all vessels and crew that
are working and transiting in the
construction areas.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

Executive Orders 13563, Improving
Regulation and Regulatory Review, and
12866, Regulatory Planning and Review,
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563

emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has not been designated a significant
regulatory action under section 3(f) of
Executive Order 12866. Accordingly,
the Office of Management and Budget
has not reviewed this regulation under
Executive Order 12866. The Coast
Guard has made this determination
based on the fact that the safety zones
created by this rule will not
significantly affect the maritime public
because vessels may still transit in the
vicinity of the safety zones.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: The owners and operators of
vessels intending to operate in the area
covered by the safety zones. The safety
zones will not have a significant
economic impact on a substantial
number of small entities because the
area can still be used to transit through
this section of the river, which will
maintain a minimum width of 138 feet.
Other maritime users, such as dragon
boats, kayaks, and canoes, will be able
to transit around the safety zones or
through the open section.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you

wish to comment on actions by
employees of the Coast Guard, call
1-888-REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520.

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
0f 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such any expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
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13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule

involves the establishment of safety
zones. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T13-207 to read as
follows:

§165.T13-207 Safety Zones; Sellwood
Bridge project, Willamette River; Portland,
OR

(a) Location. The safety zone on the
western river bank encompasses all
waters of the Willamette River within
the following four lines: Line one
starting at 45-27'53.5” N/122—40'03.5”
W then heading 375 feet offshore to 45—
27’53.5” N/122-39’58.5” W then heading
up river 200 feet to 45-27'49.5” N/122—
39’58.5” W then heading 375 feet back
to the shore at 45-27749.5” N/122—
40’04.5” W then following the shoreline
to end at 45-27°53.5” N/122-4040703.5”
W. The safety zone on the eastern river
bank is encompassed within the
following four lines: Line one starting at
45-27'53.5” N/122-39’50.5” W then
heading 420 feet offshore to 45-27'53.5”
N/122-39’55.0” W then heading up river
200 feet to 45—-27’49.5” N/122-39'55.0”
W then heading 420 feet back to the
shore at 45-27/49.5” N/122-3947.0" W
then following the shoreline to end at
45-27'49.5” N/122-39°47.0” W.
Geographically, this rule will cover all
waters of the Willamette River 100 feet
upriver and downriver of the existing
Sellwood Bridge, inward 375 feet from
the Western side shoreline, and inward
420 feet from the Eastern side shoreline.
The section of the Willamette River
between the safety zones will remain
open for vessel transits, and it will have
a minimum width of 138 feet at all
times.

(b) Regulations. In accordance with
the general regulations in 33 CFR part
165, subpart C, no person may enter or

remain in the safety zones created in
this section or bring, cause to be
brought, or allow to remain in the safety
zones created in this section any
vehicle, vessel, or object unless
authorized by the Captain of the Port or
his designated representative. The
Captain of the Port may be assisted by
other Federal, state, or local agencies
with the enforcement of the safety
zones.

(c) Enforcement period. The safety
zones created by this section will be in
effect from 4 p.m. March 1, 2012,
through 11 a.m. July 1, 2012.

Dated: March 1, 2012.
B.C. Jones,

Captain, U. S. Coast Guard, Captain of the
Port, Columbia River.

[FR Doc. 2012—6137 Filed 3-13-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF EDUCATION
34 CFR Part 104

Discrimination on the Basis of
Disability in Federally Assisted
Programs and Activities

AGENCY: Office for Civil Rights,
Department of Education.
ACTION: Notice of interpretation.

SUMMARY: The Department of Education
(Department or Education) provides
notice of its interpretation of Section
504 of the Rehabilitation Act of 1973
and the Department’s implementing
regulations, which prohibit
discrimination on the basis of disability
in federally assisted programs and
activities (Education’s Section 504
regulations). Among other things,
Education’s Section 504 regulations
address the accessibility and usability of
a recipient’s facilities by persons with
disabilities. This document explains
that for new construction and
alterations commenced on or after
September 15, 2010, we will permit
recipients of Federal financial assistance
from the Department to use an
additional alternative accessibility
standard in lieu of the Uniform Federal
Accessibility Standards (UFAS) for the
purpose of complying with Section 504.
Specifically, we will permit the use of
the U. S. Department of Justice’s 2010
ADA Standards for Accessible Design as
defined in the Americans with
Disabilities Act (ADA) Title II regulation
(referred to in this notice as the 2010
Title Il ADA Standards) except that
Exception (1) to Section 206.2.3 does
not apply. Use of the 2010 Title Il ADA
Standards will not be required as a
means of compliance with Section 504,
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however, until the Department revises
its Section 504 regulations to formally
adopt the 2010 Title I ADA Standards
in lieu of UFAS.

DATES: Effective date: March 14, 2012.
FOR FURTHER INFORMATION CONTACT:
Arthur Goldman, U.S. Department of
Education, 400 Maryland Avenue SW.,
Washington, DC 20202-1100.
Telephone: (800) 4213481, or by email
at: OCR@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll-free, at 1-800—-877—
8339.

Individuals with disabilities can
obtain this document in an accessible
format (e.g., braille, large print,
audiotape, or computer disc) on request
to the contact person listed in this
section.

SUPPLEMENTARY INFORMATION:
Background

Section 504

Education implements the
requirements of Section 504 of the
Rehabilitation Act of 1973 (Section
504),* which prohibits discrimination
on the basis of disability 2 in federally
assisted programs or activities, through
regulations in 34 CFR part 104.
Education’s Section 504 regulations
apply to recipients to which the
Department extends Federal financial
assistance. Among other things,
Education’s Section 504 regulations
prohibit denial of the benefits of,
exclusion from participation in, or other
discrimination against qualified
individuals with disabilities in
programs or activities because a
recipient’s facilities are inaccessible to
or unusable by persons with
disabilities.3

Education’s Section 504 regulations
require that if construction of a
recipient’s facility commenced after the
effective date of the regulations (June 3,
1977) 4 the facility must be designed and
constructed so that it is readily
accessible to and usable by persons with
disabilities.® These regulations also

129 U.S.C. 794.

2In this notice, we use the term “disability,” the
term that is currently used by Congress in
legislation, in place of the term “handicap,” which
was used in the 1973 statute and our 1977
regulations. There is no substantive difference.

334 CFR 104.21.

4 The former Department of Health, Education,
and Welfare issued section 504 regulations,
including this provision, with an effective date of
June 3, 1977. See 45 CFR part 84 (1978). Upon the
establishment of the Department of Education, 20
U.S.C. 3401 et seq., we adopted those regulations
without substantive change.

534 CFR 104.23(a) provides: Design and
construction. Each facility or part of a facility

require that facility alterations
commenced after June 3, 1977, that
affect or may affect the facility’s
usability must be accomplished so that,
to the maximum extent feasible, the
altered portion of the facility is readily
accessible and usable by persons with
disabilities.®

For facilities subject to the new
construction and alterations
requirements, 34 CFR 104.23(c) has
always incorporated by reference an
accessibility design standard, such that
construction or alterations in
conformance with that standard would
be deemed compliance with Education’s
Section 504 regulations.” Under the
current regulations, at 34 CFR 104.23(c),
new construction or alterations made in
conformance with the Uniform Federal
Accessibility Standards (UFAS) are
deemed to be in compliance with
Education’s Section 504 regulations,
although a recipient may depart from
UFAS when other methods provide
equivalent or greater access to and
usability of the facility.8

The adoption of UFAS as an
accessibility design standard in
Education’s Section 504 regulations
occurred in 1991 as part of a joint
rulemaking with other Federal agencies,
led by the Department of Justice (DOJ)

constructed by, on behalf of, or for the use of a
recipient shall be designed and constructed in such
manner that the facility or part of the facility is
readily accessible to and usable by * * * persons
[with disabilities], if the construction was
commenced after the effective date of this part.

634 CFR 104.23(b) provides: Alteration. Each
facility, or part of a facility which is altered by, on
behalf of, or for the use of a recipient after the
effective date of this part in a manner that affects
or could affect the usability of the facility or part
of the facility shall, to the maximum extent feasible,
be altered in such manner that the altered portion
of the facility is readily accessible to and usable by
* * * persons [with disabilities].

734 CFR 104.23(c). This section, in its entirety,
provides: Conformance with Uniform Federal
Accessibility Standards.

(1) Effective as of January 18, 1991, design,
construction, or alteration of buildings in
conformance with sections 3-8 of the Uniform
Federal Accessibility Standards (UFAS) (Appendix
A to 41 CFR subpart 101-19.6) shall be deemed to
comply with the requirements of this section with
respect to those buildings. Departures from
particular technical and scoping requirements of
UFAS by the use of other methods are permitted
where substantially equivalent or greater access to
and usability of the building is provided.

(2) For the purposes of this section, section
4.1.6(1)(g) of UFAS shall be interpreted to exempt
from the requirements of UFAS only mechanical
rooms and other spaces that, because of their
intended use, will not require accessibility to the
public or beneficiaries or result in the employment
or residence therein of persons with physical
[disabilities].

(3) This section does not require recipients to
make building alterations that have little likelihood
of being accomplished without removing or altering
a load-bearing structural member.

834 CFR 104.23(c)(1).

pursuant to its coordinating authority
for Section 504 under Executive Order
12250. We and the other participating
agencies adopted UFAS (effective
January 18, 1991) to diminish the
possibility that some recipients of
Federal financial assistance would face
conflicting enforcement standards either
between Section 504 and the
Architectural Barriers Act of 1968,9 or
among the Section 504 regulations of
different Federal agencies.1? In addition,
after DOJ adopted the 1991 ADA
Accessibility Standards for compliance
with Title II of the ADA, Education
permitted entities subject to our Section
504 regulation and the ADA to use the
1991 Standards, except that the elevator
exemption contained at section 4.1.3(5)
and section 4.1.6(1)(k) does not apply.1?

Title II Regulations

Title II of the ADA prohibits
discrimination on the basis of disability
by public entities. Public educational
institutions that are subject to
Education’s Section 504 regulations
because they receive Federal financial
assistance from us are also subject to the
Title II regulations because they are
public entities (e.g., school districts,
State educational agencies, public
institutions of vocational education, and
public colleges and universities).
Pursuant to a delegation by the Attorney
General of the United States, Education
shares in the enforcement of Title II by
virtue of being the designated agency to
investigate complaints and seek
voluntary compliance under Title II for
certain types of public educational
entities.’? Thus, for those entities,
Education enforces both Section 504

9The Architectural Barriers Act of 1968 (ABA),
42 U.S.C. 4151-4157, directed four agencies, the
General Services Administration, the Department of
Housing and Urban Development, the Department
of Defense, and the United States Postal Service, to
establish accessibility standards for the design,
construction, and alteration of certain Federal and
federally funded buildings. The four agencies
adopted UFAS as the ABA standard in 1984.

1055 FR 52136-37 (1990).

11 See ““Major Differences Between the Americans
with Disabilities Act Accessibility Guidelines for
Buildings and Facilities and the Uniform Federal
Accessibility Standards,”” Office for Civil Rights
(OCR), U.S. Department of Education, September
1993, at 4. This technical assistance handout was
distributed as an attachment to a September 17,
1993, memorandum from Norma V. Cantu,
Assistant Secretary for Civil Rights, to OCR Senior
Staff, with instructions that it was designed to
accompany technical-assistance presentations on
the issue of accessibility and that OCR staff should
disseminate copies to interested persons.

12Education is the designated agency for public
elementary and secondary education systems and
institutions, institutions of higher education and
vocational education (other than schools of
medicine, dentistry, nursing, and other health-
related schools), and libraries. 28 CFR 35.190(b)(2).
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and Title II, as well as the implementing
regulations of both statutes.3

Definitions of Standards Referenced in
This Notice

In this notice, we explain our
interpretation of 34 CFR 104.23 as it
relates to new construction and
alterations commenced on or after
September 15, 2010. As described more
fully later in this notice, our purpose is
to inform all interested parties that for
new construction and alterations
commenced after that date, we are
interpreting Education’s current Section
504 regulations to permit use of
accessibility standards that are
consistent with DOJ’s Title II regulations
until Education’s Section 504
regulations are revised.14 DOJ first
issued the Title II regulations in 1991,15
and published revisions to the
regulations on September 15, 2010.
These revised regulations included
modifications to the Title Il ADA
nondiscrimination requirements and
they adopt revised ADA accessibility
standards (the 2010 Title Il ADA
Standards). Before discussing
Education’s decision to deem the 2010
Title I ADA Standards as an acceptable
alternative to UFAS, we first introduce
and define the various accessibility
standards referenced in the Title IT
regulations or Education’s Section 504
regulations that are used for designing,
constructing, or altering a facility:

UFAS means the Uniform Federal
Accessibility Standards. Education’s
Section 504 regulations reference
sections 3 through 8 of UFAS.16

1991 Standards means the
requirements in the ADA Standards for
Accessible Design originally published
as Appendix A to 28 CFR part 36 on
July 26, 1991, and republished as
Appendix D to 28 CFR part 36 on
September 15, 2010.17

13DOJ enforces Title III of the ADA and has
advised Education that private educational
institutions that are subject to Education’s Section
504 regulations are in almost all cases also subject
to Title IIL

1434 CFR 104.23(c). 42 U.S.C. 12131 et seq.; 28
CFR part 35. The Title II regulations and
supplementary information were published in the
Federal Register on September 15, 2010 (75 FR
56164-56236). DOJ’'s ADA Web site contains links
to HTML and PDF versions at www.ada.gov/
regs2010/ADAregs2010.htm.

1528 CFR part 35 (1992). DOJ also issued
regulations in 1991 under Title III of the ADA, 42
U.S.C. 12181 et seq., 28 CFR part 36 (1992), that
prohibit discrimination on the basis of disability by,
among other entities, private educational
institutions. As previously noted, DOJ enforces
Title III of the ADA.

16 34 CFR 104.23(c).

1728 CFR 35.104. These standards were based on
the ADA Accessibility Guidelines (ADAAG)
published by the Access Board (Architectural and
Transportation Barriers Compliance Board) in 1991

2010 Standards as defined in the Title
II regulation, means the 2010 ADA
Standards for Accessible Design, which
consist of the 2004 ADAAG and the
requirements contained in 28 CFR
35.151.18 In this notice, these standards
are referred to as the “2010 Title I ADA
Standards.”

2004 ADAAG means the requirements
set forth in appendices B and D to 36
CFR part 1191 (2009).19

Accessibility Standards in Title IT
Regulations Issued by DOJ

DQJ’s Title II regulations prohibit
exclusion from participation in or the
denial of the benefits of services,
programs, or activities, or other
discrimination because a public entity’s
facilities are inaccessible to or unusable
by individuals with disabilities. The
Title II regulations provide that design,
construction, and alterations of facilities
commenced after January 26, 1992, must
be done in such a manner that the
facility or part of the facility being built
or altered is readily accessible to and
usable by individuals with
disabilities.20

The Title II regulations issued in 1991
(which have been revised in relevant
part, as discussed later in this section)
incorporated by reference two sets of
standards for new construction and
alterations: UFAS and the 1991
Standards 2! without the “elevator
exemption.” 22 The 1991 Title I

(1991 ADAAG). DOJ’'s ADA Web site contains links
to HTML and PDF versions of the 1991 Standards
at www.ada.gov/stdspdf.htm.

1828 CFR 35.104. DOJ provides an online
compilation of the revised ADA regulations that
includes the 2010 Standards, guidance about the
2010 Standards, and the Title IT and Title III
regulations and the interpretive guidance
accompanying the regulations, at www.ada.gov/
2010ADAstandards_index.htm. There are links to
HTML, PDF screen, and PDF print versions of the
2010 Standards and the regulations. (The online
version also includes the 2010 Title IIl ADA
Standards for the purposes of the Title III
regulations, i.e., 28 CFR part 36, subpart D, and
2004 ADAAG.)

1928 CFR 35.104.

2028 CFR 35.151(a) (new construction); 28 CFR
35.151(b) (alterations).

21 See definition of 1991 Standards in the
Definitions of Standards Referenced in this Notice
section of this notice.

22The 1991 Title II regulations provided that
design, construction, or alterations of facilities in
conformance with UFAS or the 1991 Standards
shall be deemed compliant with the relevant
requirements, except that if the public entity chose
the 1991 Standards, the elevator exemption set forth
at section 4.1.3(5) and section 4.1.6(1)(k) of those
standards did not apply. All references in this
notice to the “elevator exemption” in connection
with the 1991 Standards refer to the exemption
from these specific sections of the 1991 Standards.
The elevator exemption, applicable to certain
private buildings under the 1991 Standards
pursuant to the 1991 Title IIT ADA regulations,
provided that, with some exceptions, elevators were
not required in facilities that have less than three

regulations also permitted departures
from the particular requirements of
either standard by the use of other
methods when it was clearly evident
that equivalent access to the facility or
part of the facility is thereby provided.23

On September 15, 2010, DOJ
published revisions to the Title II
regulations.24 The revised regulations
became effective March 15, 2011.
Among other things, they provide that
new construction and alterations that
commence on or after March 15, 2012,
must comply with the 2010 Title II ADA
Standards.25

The revised Title II regulations permit
covered entities to use the 2010 Title II
ADA Standards as an alternative to the
1991 Standards without the elevator
exemption or to UFAS for new
construction and alterations that
commenced on or after September 15,
2010, but before March 15, 2012.26 This
approach provides flexibility for
covered entities that comply with
building codes that have many of the
same requirements as the 2010 Title II
ADA Standards.

As emphasized by the revised Title II
regulatory language as well as the
interpretive guidance published with it,
covered entities engaged in physical
construction or alterations during this
period may select only one standard
from among the three options. They may
not rely on some of the requirements
contained in one standard and some of
the requirements contained in the other
standards.2?

Education’s Enforcement of DOJ’s Title
II Regulations

Public entities that receive Federal
financial assistance are subject to both
Title Il and Section 504, and, as
described previously, Education shares
enforcement responsibilities with DOJ
for Title II because it is the designated
agency for investigation of complaints
and voluntary compliance under Title
II. For new construction and alterations
commenced on or after March 15, 2012,
the 2010 Title Il ADA Standards will be

stories or have less than 3,000 square feet per story.
Consequently, although the 1991 Standards
contained an elevator exemption, the Title IT
regulations prohibited public entities that chose to
use the 1991 Standards for new construction or
alterations from applying the elevator exemption.
28 CFR 35.151(c).

2328 CFR 35.151(c).

24 That same day, DOJ also published revisions to
the Title IIl regulations (75 FR 56236).

25 See definition of the 2010 Standards (2010
Title Il ADA Standards) in the Definitions of
Standards Referenced in this Notice section in this
notice.

2628 CFR 35.151(c)(2).

2775 FR 56164, 56213 (Sep. 15, 2010).
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used by Education in its enforcement of
the Title II regulations.28

Education’s Intent To Revise its Section
504 Regulations To Adopt the 2010
Title II ADA Standards

In the preamble to the final Title II
regulation, DOJ stated that Federal
agencies that extend Federal financial
assistance should revise their Section
504 regulations to adopt the 2010
Standards as Section 504 standards for
new construction and alterations.2?
Following issuance of the final rule, DOJ
reiterated its intent to work with Federal
agencies ‘‘to revise their Section 504
regulations in the near future to adopt
the 2010 Standards as the appropriate
accessibility standard for their
recipients.” 30 The 2010 Standards were
adopted through formal rulemaking and
were subject to substantial scrutiny and
deliberation, including consideration of
costs and benefits; we intend to
harmonize the corresponding
requirements of Education’s Section 504
regulations with the Title II
requirements. For these reasons, in
coordination with DOJ, we are planning
to initiate rulemaking to address the
relevant standards of Education’s
Section 504 regulations for new
construction and alterations
commencing on or after March 15, 2012,
by proposing an amendment to adopt
the 2010 Title II ADA Standards, in lieu
of UFAS, except that Exception (1) to
Section 206.2.3 would not apply.3?

2828 CFR 35.151(c)(3). In other words, for the
purposes of Title IT compliance, a public entity
must comply with the 2010 Title I ADA Standards
as of March 15, 2012, even if UFAS remains an
option under the Section 504 regulations for some
period after this date. In addition, DOJ, which
enforces Title III of the ADA, has advised Education
that as of March 15, 2012, entities subject to Title
III must use the 2010 Title IIl ADA Standards for
the purposes of Title IIl ADA compliance.

2975 FR 56164, 56213 (Sep. 15, 2010) (Because
“construction in accordance with UFAS would no
longer satisfy ADA requirements[,] * * * the
Department [of Justice] would coordinate a
government wide effort to revise Federal agencies’
section 504 regulations to adopt the [2010 Title I
ADA Standards] as the Standard for new
construction and alterations.”).

30 Memorandum dated March 29, 2011, from
Thomas E. Perez, Assistant Attorney General,
Division of Civil Rights, U.S. DOJ, to Federal
Agency Civil Rights Directors and General
Counsels, titled “Permitting Entities Covered by the
Federally Assisted Provisions of Section 504 of the
Rehabilitation Act to Use the 2010 ADA Standards
for Accessible Design as an Alternative
Accessibility Standard for New Construction and
Alterations” (March 29, 2011 DOJ memorandum.)
This memorandum is available on DOJ’s ADA Web
site at http://www.ada.gov/
504_memo_standards.htm.

31 Section 206.2.3 of the 2010 Title I ADA
Standards requires that an accessible route connect
each story and mezzanine in multi-story facilities,
which means that an elevator is required unless
there is an applicable exception. Exception (1) to
Section 206.2.3 exempts from this requirement

Applicable Standards Under the
Department of Education’s Section 504
Regulation

Because the only standard specifically
incorporated by reference in Education’s
Section 504 regulations at this time is
UFAS, we have received questions both
about whether, for new construction
and alterations commenced on or after
September 15, 2010, but before March
15, 2012, we will interpret Education’s
Section 504 regulations to deem
conformance with the 2010 Title Il ADA
Standards or the 1991 Standards
without the elevator exemption as
compliance with these requirements,
and about which standards will be
permissible on or after March 15, 2012.
DOYJ, exercising its Section 504
coordinating authority, has advised all
affected Federal agencies that, until the
agencies revise their Section 504
regulations, they may issue guidance to
recipients that permits, but does not
require, recipients to use the 2010 Title
I ADA Standards as an acceptable
alternative to UFAS for the purposes of
compliance with Section 504.32

Standards Applicable Prior to March
15, 2012

We announce, through this notice,
that we will permit, but not require,
recipients to use the 2010 Standards as
adopted in the Title II regulations,
except that Exception (1) in Section
206.2.3 does not apply, as an acceptable
alternative accessibility standard for
new construction and alterations
commencing on or after September 15,
2010, but before March 15, 2012. In
addition, based on our longstanding
policy, we will also continue to
interpret 34 CFR 104.23(c), which
addresses UFAS and departures from
UFAS, to permit, but not require,
recipients to use the 1991 Standards
without the elevator exemption as an
acceptable alternative accessibility
standard for new construction and
alterations that commence before March
15, 2012. This is also consistent with
the corresponding provision in the Title
II regulations, 28 CFR 35.151(c), which
provides:

If physical construction or alterations
commence on or after September 15, 2010
and before March 15, 2012, then new
construction and alterations subject to this

certain private facilities that are less than three
stories or that have less than 3000 square feet per
story. Because Education’s Section 504 regulations
for new construction and alterations impose the
same obligation on recipients whether they are
public or private entities, the Department is
announcing that it will not permit recipients that
are private entities to avail themselves of Exception
(1).

32 March 29, 2011 DOJ memorandum.

section may comply with one of the
following: The 2010 Standards, UFAS, or the
1991 Standards except that the elevator
exemption contained at section 4.1.3(5) and
section 4.1.6(1)(k) of the 1991 Standards shall
not apply. Departures from particular
requirements of either standard by use of
other methods shall be permitted when it is
clearly evident that equivalent access to the
facility or part of the facility is thereby
provided.33

Thus, for the period spanning
September 15, 2010, to March 14, 2012,
we are deeming compliance with any of
the following three accessibility
standards as compliance with 34 CFR
104.23: (1) The 1991 Standards without
the elevator exemption, (2) the 2010
Title I ADA Standards except that
Exception (1) to Section 206.2.3 does
not apply, or (3) UFAS. We note,
however, that a recipient may select
only one standard from among these
options for purposes of complying with
34 CFR 104.23.

Because under Education’s Section
504 regulations we apply the same
accessibility standards for new
construction and alterations to private
and public recipients, this notice
applies to recipients of Federal financial
assistance from the Department
regardless of whether they are public or
private entities. That is, under the
interpretation announced in this notice,
both private and public recipients may
make the same choice of a standard for
the purposes of compliance with
Education’s Section 504 regulations.
Education wishes to emphasize that
private entities that are covered both by
our Section 504 regulation and by Title
III of the ADA and that choose the 2010
Standards may not rely on the elevator
exception found at Exception (1) to
section 206.2.3 of the 2010 Standards.

Standards Applicable Under Section
504 as of March 15, 2012

In addition, effective March 15, 2012,
because the 1991 Standards will no
longer be an applicable standard under
the ADA for any new construction and
alterations, we are announcing that for
Section 504, recipients will have the
choice of the 2010 Title I ADA
Standards (except that Exception (1) to
Section 206.2.3 does not apply) or
UFAS until Education has revised its
Section 504 regulation to adopt the 2010
Title I ADA Standards. Please refer to
the following table of dates and
accessibility standards for a quick

3328 CFR 35.151(c)(2).
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reference to standards for complying
with 34 CFR 104.23.

TABLE OF APPLICABLE STANDARDS FOR COMPLYING WITH 34 CFR 104.23

Date construction or alteration commenced

Applicable standards for complying with 34 CFR 104.23

Between 6/3/77 and 1/17/91
Between 1/18/91 and 1/25/92 ....
Between 1/26/92 and 9/14/10 ....
Between 9/15/10 and 3/14/12

On or after 3/15/2012 (until the regulations are revised) .........c.ccceceeeen.

UFAS.

not apply.

ANSI A117.1-1961 (R1971).34

UFAS or 1991 Standards without the elevator exception.
UFAS, 1991 Standards without the elevator exception, or 2010 Title Il
ADA Standards except that Exception (1) to Section 206.2.3 does

UFAS or 2010 Title Il ADA Standards except that Exception (1) to Sec-
tion 206.2.3 does not apply.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: www.gpo.gov/fdsys. At this site you
can view this document, as well as all
other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF). To use PDF you must
have software to open a PDF file. One
option is Adobe Acrobat Reader, which
is available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article-search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

This notice is also available on OCR’s
Web site at: http://www.ed.gov/ocr.
Authority: 29 U.S.C. 794.

Dated: March 8, 2012.
Arne Duncan,
Secretary of Education.
[FR Doc. 2012-6122 Filed 3-13-12; 8:45 am]
BILLING CODE 4000-01-P

34This is the “American National Standards
Specifications for Making Buildings and Facilities
Accessible to, and Usable by, the Physically
Handicapped,” published by the American National
Standards Institute, Inc.

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-0OAR-2011-0353; FRL-9644-3]

Approval and Promulgation of
Implementation Plans; Tennessee;
110(a)(1) and (2) Infrastructure
Requirements for the 1997 8-Hour
Ozone National Ambient Air Quality
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve the state implementation plan
(SIP) revision submitted by the State of
Tennessee, through the Tennessee
Department of Environment and
Conservation (TDEC), to demonstrate
that the State meets the requirements of
sections 110(a)(1) and (2) with respect to
sections 110(a)(2)(C) and (J), of the
Clean Air Act (CAA or Act) for the 1997
8-hour ozone national ambient air
quality standards (NAAQS). Section
110(a) of the CAA requires that each
state adopt and submit a state
implementation plan (SIP) for the
implementation, maintenance, and
enforcement of each NAAQS
promulgated by EPA, which is
commonly referred to as an
“infrastructure’” SIP. TDEC certified that
the Tennessee SIP contains provisions
that ensure the 1997 8-hour ozone
NAAQS are implemented, enforced, and
maintained in Tennessee (hereafter
referred to as “infrastructure
submission”). Tennessee’s
infrastructure submission, provided to
EPA on December 14, 2007, and
clarified in a subsequent May 28, 2009,
submission, addressed the required
infrastructure elements for the 1997 8-
hour ozone NAAQS, however the
subject of this notice is limited to
infrastructure elements 110(a)(2)(C) and
(J). All other applicable Tennessee

infrastructure elements will be
addressed in a separate rulemaking.

DATES: Effective Date: This rule will be
effective April 13, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR~-
2011-0353. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Nacosta C. Ward, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9140.
Ms. Ward can be reached via electronic
mail at ward.nacosta@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background

II. This Action

III. Final Action

IV. Statutory and Executive Order Reviews
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I. Background

Upon promulgation of a new or
revised NAAQS, sections 110(a)(1) and
(2) of the CAA require states to address
basic SIP requirements, including
emissions inventories, monitoring, and
modeling to assure attainment and
maintenance for that new NAAQS. On
July 18, 1997, EPA promulgated a new
NAAQS for ozone based on 8-hour
average concentrations, thus states were
required to provide submissions to
address sections 110(a)(1) and (2) of the
CAA for this new NAAQS. Tennessee
provided its infrastructure submission
for the 1997 8-hour ozone NAAQS on
December 14, 2007, and clarified it in a
subsequent submission submitted on
May 28, 2009. On March 27, 2008,
Tennessee was among other states that
received a finding of failure to submit
because its infrastructure submission
was deemed incomplete for elements
110(a)(2)(C) and (J) for the 1997 8-hour
ozone NAAQS by March 1, 2008. See 73
FR 16205. Specifically, the Tennessee
infrastructure submission did not
address the part C Prevention of
Significant Deterioration (PSD) permit
program requirements promulgated in
the 1997 8-Hour Ozone NAAQS
Implementation Rule New Source
Review (NSR) Update—Phase 2 final
rule (hereafter referred to as the Ozone
Implementation NSR Update)
recognizing nitrogen oxide (NOx) as an
ozone precursor, among other elements.
See 70 FR 71612 (November 29, 2005).
On May 28, 2009, TDEC submitted a SIP
revision to EPA for federal approval
which included revisions to Chapter
1200—-03-09 of the Tennessee NSR
program that addressed changes
promulgated in the Ozone
Implementation NSR Update. On
February 7, 2012, EPA finalized
approval of Tennessee’s May 28, 2009,
SIP revision. See 77 FR 6016. The May
28, 2009, submission was one of two
required SIP revisions that were
necessary in order for Tennessee to meet
the requirements of infrastructure
elements 110(a)(2)(C) and (J). In
addition revisions related to the Ozone
Implementation NSR Update, Tennessee
was also required to submit revisions
related to the “Prevention of Significant
Deterioration and Title V Greenhouse
Gas Tailoring Rule” (hereafter referred
to as the “PSD GHG Tailoring Rule”).

On January 11, 2012, TDEC submitted
its final PSD GHG Tailoring Rule
revision to EPA. This revision
establishes appropriate emission
thresholds for determining which new
stationary sources and modification
projects become subject to Tennessee’s
PSD permitting requirements for their

GHG emissions, and thereby addresses
the thresholds for GHG permitting
applicability in Tennessee. On January
27, 2012, the final rulemaking
approving Tennessee’s January 11, 2012,
SIP revision was signed by the Acting
EPA Region 4 Administrator. This
rulemaking is scheduled to be published
in the Federal Register on or before
February 28, 2012. On January 23, 2012,
EPA proposed to approve Tennessee’s
December 14, 2007, infrastructure
submission for the 1997 8-hour ozone
NAAQS for elements 110(a)(2)(C) and
(J), which is the subject of today’s
rulemaking. See 77 FR 3213. A
summary of the background for today’s
final action is provided below. See
EPA’s January 23, 2012, proposed
rulemaking at 77 FR 3213 for more
detail.

Section 110(a) of the CAA requires
states to submit SIPs to provide for the
implementation, maintenance, and
enforcement of a new or revised
NAAQS within three years following
the promulgation of such NAAQS, or
within such shorter period as EPA may
prescribe. Section 110(a) imposes the
obligation upon states to make a SIP
submission to EPA for a new or revised
NAAQS, but the contents of that
submission may vary depending upon
the facts and circumstances. In
particular, the data and analytical tools
available at the time the state develops
and submits the SIP for a new or revised
NAAQS affects the content of the
submission. The contents of such SIP
submissions may also vary depending
upon what provisions the state’s
existing SIP already contains. In the
case of the 1997 8-hour ozone NAAQS,
states typically have met the basic
program elements required in section
110(a)(2) through earlier SIP
submissions in connection with
previous ozone NAAQS.

More specifically, section 110(a)(1)
provides the procedural and timing
requirements for SIPs. Section 110(a)(2)
lists specific elements that states must
meet for “infrastructure” SIP
requirements related to a newly
established or revised NAAQS. As
already mentioned, these requirements
include SIP infrastructure elements
such as modeling, monitoring, and
emissions inventories that are designed
to assure attainment and maintenance of
the NAAQS. The requirements that are
the subject of this final rulemaking are
listed below * and in EPA’s October 2,

1Two elements identified in section 110(a)(2) are

not governed by the three year submission deadline
of section 110(a)(1) because SIPs incorporating
necessary local nonattainment area controls are not
due within three years after promulgation of a new
or revised NAAQS, but rather are due at the time

2007, memorandum entitled “Guidance
on SIP Elements Required Under
Section 110(a)(1) and (2) for the 1997 8-
Hour Ozone and PM, s National
Ambient Air Quality Standards.”

e 110(a)(2)(A): Emission limits and
other control measures.

e 110(a)(2)(B): Ambient air quality
monitoring/data system.

¢ 110(a)(2)(C): Program for
enforcement of control measures.?2

e 110(a)(2)(D): Interstate transport.3

e 110(a)(2)(E): Adequate resources.

e 110(a)(2)(F): Stationary source
monitoring system.

¢ 110(a)(2)(G): Emergency power.

e 110(a)(2)(H): Future SIP revisions.

e 110(a)(2)(I): Areas designated
nonattainment and meet the applicable
requirements of part D.4

e 110(a)(2)(]): Consultation with
government officials; public
notification; and PSD and visibility
protection.

e 110(a)(2)(K): Air quality modeling/
data.

e 110(a)(2)(L): Permitting fees.

e 110(a)(2)(M): Consultation/
participation by affected local entities.

II. This Action

EPA is taking final action to approve
Tennessee’s December 14, 2007, and

the nonattainment area plan requirements are due
pursuant to section 172. These requirements are: (1)
Submissions required by section 110(a)(2)(C) to the
extent that subsection refers to a permit program as
required in part D Title I of the CAA, and (2)
submissions required by section 110(a)(2)(I) which
pertain to the nonattainment planning requirements
of part D, Title I of the CAA. Today’s final
rulemaking does not address infrastructure
elements related to section 110(a)(2)(I) but does
provide detail on how Tennessee’s SIP addresses
110(a)(2)(C).

2This rulemaking only addresses requirements
for this element as they relate to attainment areas.

3 Today’s proposed rule does not address element
110(a)(2)(D)(i) (Interstate Transport) for the 1997 8-
hour ozone NAAQS. Interstate transport
requirements were formerly addressed by
Tennessee consistent with the Clean Air Interstate
Rule (CAIR). On December 23, 2008, CAIR was
remanded by the DC Circuit Court of Appeals,
without vacatur, back to EPA. See North Carolina
v. EPA, 531 F.3d 896 (DC Cir. 2008). Prior to this
remand, EPA took final action to approve
Tennessee’s SIP revision, which was submitted to
comply with CAIR. See 72 FR 46388 (August 20,
2007). In so doing, Tennessee’s CAIR SIP revision
addressed the interstate transport provisions in
section 110(a)(2)(D)(i) for the 1997 8-hour ozone
NAAQS. In response to the remand of CAIR, EPA
has promulgated a new rule to address the interstate
transport. See 76 FR 48208 (August 8, 2011) (“the
Transport Rule”’). That rule was recently stayed by
the DC Circuit Court of Appeals. EPA’s action on
element 110(a)(2)(D)(i) will be addressed in a
separate action.

4 This requirement was inadvertently omitted
from EPA’s October 2, 2007, memorandum entitled
“Guidance on SIP Elements Required Under
Section 110(a)(1) and (2) for the 1997 8-Hour Ozone
and PM, s National Ambient Air Quality
Standards,” but as mentioned above is not relevant
to today’s final rulemaking.
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clarified on May 28, 2009, infrastructure
submission as demonstrating that the
State meets the applicable requirements
of elements 110(a)(2)(C) and (J) of the
CAA 110(a)(1) and (2) SIP requirements
for the 1997 8-hour ozone NAAQS.
Section 110(a) of the CAA requires that
each state adopt and submit a SIP for
the implementation, maintenance, and
enforcement of each NAAQS
promulgated by the EPA, which is
commonly referred to as an
“infrastructure” SIP. Tennessee,
through TDEC, certified that the TDEC
SIP contains provisions that ensure the
1997 8-hour ozone NAAQS is
implemented, enforced, and maintained
in Tennessee for infrastructure elements
110(a)(2)(C) and (J). Additionally, EPA
received no adverse comments on its
January 23, 2012, proposed approval of
Tennessee’s December 14, 2007,
infrastructure submission.

EPA has determined that Tennessee’s
infrastructure submission, provided to
EPA on December 14, 2007, and
clarified in a subsequent submission
submitted on May 28, 2009, which
addressed infrastructure elements
110(a)(2)(C) and (J) for the 1997 8-hour
ozone NAAQS, is consistent with
section 110 of the CAA.

II1. Final Action

EPA is taking final action to approve
Tennessee’s December 14, 2007,
submission as clarified on May 28,
20009, for the 1997 8-hour ozone NAAQS
because this submission is consistent
with section 110 of the CAA. TDEC has
addressed the elements (C) and (J) of the
CAA 110(a)(1) and (2) SIP requirements
pursuant to EPA’s October 2, 2007,
guidance to ensure that the 1997 8-hour
ozone NAAQS are implemented,
enforced, and maintained in Tennessee.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond

those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian
country, and EPA notes that it will not
impose substantial direct costs on tribal
governments or preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the

Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 14, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: February 24, 2012.

A. Stanley Meiburg,

Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart RR—Tennessee

m 2. Section 52.2220(e) is amended by
adding a new entry “110(a)(1) and (2)
Infrastructure Requirements for the 1997
8-Hour Ozone National Ambient Air
Quality Standards—Elements 110(a)(1)
and (2)(C) and (J)” at the end of the table
to read as follows:

§52.2220 Identification of plan.
* * * * *
(e) * *x %
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EPA-APPROVED TENNESSEE NON-REGULATORY PROVISIONS
Applicable State
- geographic or ; i
Name of nonregulatory SIP provision nonattainment effective EPA approval date Explanation
date
area
110(a)(1) and (2) Infrastructure Requirements for the 1997 8- Tennessee ............. 12/14/2007 3/14/2012 [Insert ci-

Hour Ozone National Ambient Air Quality Standards—Ele-

ments 110(a)(1) and (2)(C) and (J).

tation of publica-
tion].

[FR Doc. 2012-5764 Filed 3-13-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 93
[EPA-HQ-OAR-2009-0128; FRL-9637-3]
RIN 2060-AP57

Transportation Conformity Rule
Restructuring Amendments

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is amending the
transportation conformity rule to
finalize provisions that were proposed
on August 13, 2010. These amendments
restructure several sections of the
transportation conformity rule so that
they apply to any new or revised
National Ambient Air Quality
Standards. EPA is also finalizing several
clarifications to improve
implementation of the rule. EPA is not
taking a final action at this time on the
proposal that areas analyze a near-term
analysis year when using the budget
test.

The Clean Air Act requires federally
supported transportation plans,
transportation improvement programs,
and projects to be consistent with
(conform to) the purpose of the state air

quality implementation plan. EPA
consulted with the U.S. Department of
Transportation and they concur in the
development of this final rule.

DATES: This final rule is effective on
April 13, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2009-0128. All
documents in the docket are listed in
the www.regulations.gov index.
Although listed in the index, some
information may not be publicly
available, e.g., CBI or other information

whose disclosure is restricted by statute.

Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available

either electronically in www.regulations.

gov or in hard copy at the Air and
Radiation Docket, EPA/DC, EPA West,
Room 3334, 1301 Constitution Ave.
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744 and the telephone
number for the Air and Radiation
Docket is (202) 566—1742.

FOR FURTHER INFORMATION CONTACT:
Patty Klavon, Transportation and
Regional Programs Division,
Environmental Protection Agency, 2000
Traverwood Drive, Ann Arbor, MI

48105, email address: klavon.patty@epa.

gov, telephone number: (734) 214-4476,

fax number: (734) 214—4052; or Laura
Berry, Transportation and Regional
Programs Division, Environmental
Protection Agency, 2000 Traverwood
Drive, Ann Arbor, MI 48105, email
address: berry.laura@epa.gov, telephone
number: (734) 214—-4858, fax number:
(734) 214-4052.

SUPPLEMENTARY INFORMATION: The
contents of this preamble are listed in
the following outline:

I. General Information

II. Background on the Transportation
Conformity Rule

III. Restructure of Section 93.109—Tests of
Conformity for Transportation Plans,
TIPs, and Projects—and Changes to
Related Sections

IV. Additional Option for Areas That Qualify
for EPA’s Clean Data Regulations or
Policies

V. Restructure of the Baseline Year Test for
Existing NAAQS and Baseline Year Test
for Future NAAQS

VI. How do these amendments affect
conformity SIPs?

VII. Statutory and Executive Order Reviews

1. General Information

A. Does this action apply to me?

Entities potentially regulated by the
transportation conformity rule are those
that adopt, approve, or fund
transportation plans, programs, or
projects under title 23 U.S.C. or title 49
U.S.C. Chapter 53. Regulated categories
and entities affected by today’s action
include:

Category

Examples of regulated entities

Local government

State government
Federal government ..........cccocoeiiiiiiiiini e

(MPOs).
State transportation and air quality agencies.

Administration (FTA)).

Local transportation and air quality agencies, including metropolitan planning organizations

Department of Transportation (Federal Highway Administration (FHWA) and Federal Transit

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this final rule. This table
lists the types of entities of which EPA
is aware that potentially could be
regulated by the transportation

conformity rule. Other types of entities
not listed in the table could also be
regulated. To determine whether your
organization is regulated by this action,
you should carefully examine the
applicability requirements in 40 CFR
93.102. If you have questions regarding

the applicability of this action to a
particular entity, consult the persons
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.
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B. How do I get copies of this document?
1. Docket

EPA has established an official public
docket for this action under Docket ID
No. EPA-HQ-OAR-2009-0128. You can
get a paper copy of this Federal Register
document, as well as the documents
specifically referenced in this action,
any public comments received, and
other information related to this action
at the official public docket. See the
ADDRESSES section for its location.

2. Electronic Access

You may access this Federal Register
document electronically through EPA’s
Transportation Conformity Web site at
www.epa.gov/otaq/stateresources/
transconf/index.htm. An electronic
version of the official public docket is
also available through www.regulations.
gov. You may use www.regulations.gov
to view public comments, access the
index listing of the contents of the
official public docket, and to access
those documents in the public docket
that are available electronically. Once in
the system, select “search,” then enter
the appropriate docket identification
number.

Certain types of information will not
be placed in the electronic public
docket. Information claimed as CBI and
other information for which disclosure
is restricted by statute is not available
for public viewing in the electronic
public docket. EPA’s policy is that
copyrighted material will not be placed
in the electronic public docket but will
be available only in printed, paper form
in the official public docket.

To the extent feasible, publicly
available docket materials will be made
available in the electronic public
docket. When a document is selected
from the index list in EPA Dockets, the
system will identify whether the
document is available for viewing in the
electronic public docket. Although not
all docket materials may be available
electronically, you may still access any
of the publicly available docket
materials through the docket facility
identified in the ADDRESSES section.
EPA intends to provide electronic
access in the future to all of the publicly
available docket materials through the
electronic public docket.

For additional information about the
electronic public docket, visit the EPA
Docket Center homepage at www.epa.
gov/epahome/dockets.htm.

II. Background on the Transportation
Conformity Rule

A. What is transportation conformity?

Transportation conformity is required
under Clean Air Act (CAA) section

176(c) (42 U.S.C. 7506(c)) to ensure that
transportation plans, transportation
improvement programs (TIPs) and
federally supported highway and transit
projects are consistent with (conform to)
the purpose of the state air quality
implementation plan (SIP). Conformity
to the purpose of the SIP means that
transportation activities will not cause
or contribute to new air quality
violations, worsen existing violations, or
delay timely attainment or achievement
of the relevant National Ambient Air
Quality Standards (NAAQS) and interim
emission reductions or milestones.
Transportation conformity (hereafter,
“conformity’’) applies to areas that are
designated nonattainment, and those
areas redesignated to attainment after
1990 (“maintenance areas’’) for
transportation-related criteria
pollutants: Carbon monoxide (CO),
ozone, nitrogen dioxide (NO,) and
particulate matter (PM» s and PM).1

EPA’s conformity rule (40 CFR Parts
51.390 and 93 Subpart A) establishes
the criteria and procedures for
determining whether transportation
activities conform to the SIP. EPA first
promulgated the conformity rule on
November 24, 1993 (58 FR 62188), and
subsequently published several other
amendments. DOT is EPA’s federal
partner in implementing the conformity
regulation. EPA consulted with the U.S.
Department of Transportation (DOT),
and they concur on this final rule.

B. Why are we issuing this final rule?

EPA is amending the conformity rule
so that its requirements will clearly
apply to areas designated for any future
new or revised NAAQS. To achieve this,
today’s final rule restructures two
sections of the conformity rule, 40 CFR
93.109 and 93.119, and makes changes
to certain definitions in 40 CFR 93.101.
These amendments are intended to
minimize the need to make
administrative updates to the
conformity rule merely to reference a
specific new or revised NAAQS. EPA
has already undertaken two conformity
rulemakings primarily for the purpose
of addressing a new or revised NAAQS.
See the March 24, 2010 Transportation
Conformity Rule PMs s and PM
Amendments (“PM Amendments”) final
rule and the July 1, 2004 final rule (75
FR 14260, and 69 FR 40004,
respectively). Due to other CAA
requirements, EPA will continue to
establish new or revised NAAQS in the
future. EPA believes that today’s

140 CFR 93.102(b)(1) defines PM, s and PM, as
particles with an aerodynamic diameter less than or
equal to a nominal 2.5 and 10 micrometers,
respectively.

conformity rule revisions provide more
certainty to implementers without
compromising air quality benefits from
the current program. These changes are
described in Sections III. and V. of
today’s final rule.

EPA is also clarifying in today’s final
rule the additional conformity test
option available to current ozone “clean
data” areas and is extending that option
to any nonattainment areas for which
EPA has developed a clean data
regulation or policy.2 This provision
should eliminate the need to update the
conformity rule in the future in order to
extend this conformity option to other
NAAQS. See Section IV. of today’s final
rule for further details.

EPA is also finalizing a change to the
wording of conformity rule section
93.118(b) that does not change its
requirements. Section 93.118(b) of the
conformity rule continues to require
consistency 3 for any years where the
SIP establishes a budget and for any
years that are analyzed to meet the
requirements in 40 CFR 93.118(d). This
change simplifies this provision and
eliminates repetitiveness within the
regulation, but does not change the
requirements for demonstrating
consistency. EPA did not receive
comments on this section, and we are
finalizing it as proposed.

Section VI. covers how today’s final
rule affects conformity SIPs. A
conformity SIP includes a state’s
specific criteria and procedures for
certain aspects of the conformity
process.*

In the August 13, 2010 Federal
Register notice, EPA had proposed that
a near-term year would have to be
analyzed when using the budget test
when an area’s attainment date has
passed or has not yet been established
(75 FR 49435). EPA is not taking final
action on this proposal at this time.

Finally, EPA received several
comments requesting that we issue a
rulemaking, rather than guidance, to
address conformity requirements in
areas designated for a distinct secondary
NAAQS. Transportation conformity
applies to any NAAQS for
transportation-related criteria
pollutants, including secondary

2(Clean data refers to air quality monitoring data
determined by EPA to indicate attainment of the
NAAQS. Note that we are finalizing a minor change
to the definition of clean data found in conformity
rule section 93.101; see Section IV. of today’s
notice.

3That is, transportation plan and TIP emissions
must be less than or equal to the budget(s) in the
applicable SIP.

4 For more information about conformity SIPs, see
EPA’s “Guidance for Developing Transportation
Conformity State Implementation Plans (SIPs)”,
(EPA—420-B—09-001, January 2009).
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NAAQS.5 CAA section 176(c) does not
distinguish between primary and
secondary NAAQS. EPA would issue
future transportation conformity
guidance as needed to implement new
or revised NAAQS, including a distinct
secondary NAAQS if one is
promulgated in the future.

II1. Restructure of Section 93.109—
Tests of Conformity for Transportation
Plans, TIPs, and Projects—and Changes
to Related Sections

A. Overview

Conformity determinations for
transportation plans, TIPs, and projects
not from a conforming transportation
plan and TIP must include a regional
emissions analysis that fulfills CAA
requirements. The conformity rule
provides for several different regional
conformity tests that satisfy statutory
requirements in different situations.
Once a SIP with a budget is submitted
for a NAAQS and EPA finds the budget
adequate for conformity purposes or
approves the SIP, conformity must be
demonstrated using the budget test for
that pollutant or precursor, as described
in 40 CFR 93.118.

EPA has amended the conformity rule
on two prior occasions to address a new
or revised NAAQS. In the July 1, 2004
final rule (69 FR 40004), EPA amended
40 CFR 93.109 by adding new
paragraphs to describe the regional
conformity tests for the 1997 ozone
areas that do not have 1-hour ozone
budgets, 1997 ozone areas that have 1-
hour ozone budgets, and 1997 PM, s
areas. Also, in the March 24, 2010 PM.
Amendments rulemaking (75 FR 14260),
EPA amended 40 CFR 93.109 again by
adding two new paragraphs to describe
the regional conformity tests for 2006
PM, 5 areas without 1997 PM, s budgets,
and 2006 PM, s areas that have 1997
PM; s budgets.

Given that CAA section 109(d)(1)
requires EPA to revisit the NAAQS for
criteria pollutants at least every five
years, and that EPA is in the process of
considering revisions to other NAAQS
per this requirement, EPA anticipates
other NAAQS revisions will be made in
the future that will be subject to
conformity requirements. Today’s action
restructures 40 CFR 93.109 to eliminate
repetition and reduce the need to
update the rule each time a NAAQS is
promulgated. The same hierarchy of
conformity tests as described below in
B. of this section generally applies to all
areas where conformity is required, and
for the reasons described below, EPA
believes it would apply to future

5 See the preamble to the August 13, 2010
proposal for further background (75 FR 49441).

nonattainment and maintenance areas
for transportation-related pollutants or
NAAQS.

B. Description of the Final Rule

In today’s action, EPA is restructuring
40 CFR 93.109 so that it contains two
paragraphs:

¢ Regional conformity tests, which
are covered by section 93.109(c); and,

¢ Project-level conformity tests,
which are covered by section 93.109(d).

New paragraph (c). Today’s final rule
revises 40 CFR 93.109(c) so that
requirements for using the budget test
and/or interim emissions tests apply for
any NAAQS in the following way:

e First, a nonattainment or
maintenance area for a specific NAAQS
must use the budget test, if the area has
adequate or approved SIP budgets for
that specific NAAQS (section
93.109(c)(1)). For example, once a 2006
PM. s nonattainment area has adequate
or approved SIP budgets for the 2006
PM, s NAAQS, it must use those budgets
in the budget test as the regional test of
conformity for the 2006 PM, s NAAQS;

e Second, if an area does not have
such budgets but has adequate or
approved budgets from a SIP that
addresses a different NAAQS of the
same criteria pollutant, these budgets
must be used in the budget test. Where
such budgets do not cover the entire
area, the interim emissions test(s) may
also have to be used (section
93.109(c)(2)). For example, before a
2006 PM; s area has adequate or
approved budgets for the 2006 PM; 5
NAAQS, it must use the budget test,
using budgets from an adequate or
approved SIP for the 1997 PM, 5
NAAQS, if it has them. If these budgets
do not cover the entire 2006 PM, s area,
one of the interim emissions tests may
also have to be used;

e Third, if an area has no adequate or
approved SIP budgets for that criteria
pollutant at all, it must use the interim
emissions test(s) (section 93.109(c)(3)).
For example, if a 2006 PM, s area has no
adequate or approved budgets for any
PM, s NAAQS, it must use one of the
interim emissions tests, as described in
40 CFR 93.119.

These conformity test requirements
are unchanged from the previous
regulation; today’s rulemaking restates
them in terms that apply to any
NAAQS.

In addition, in conformity rule section
93.109(c)(5), EPA is expanding the clean
data conformity option to all clean data
areas for which EPA has a clean data

regulation or policy.® See Section IV.
below for further information.

New paragraph (d). With regard to
project-level requirements, today’s final
rule places the existing rule’s
requirements for hot-spot analyses of
projects in CO, PM,o, and PMs 5
nonattainment and maintenance areas
together in one paragraph (section
93.109(d)(1), (2), and (3)). These
requirements are unchanged from the
previous regulation; today’s rulemaking
simply groups them together under one
paragraph.”

Related amendments. Today’s final
rule removes the definitions for “1-hour
ozone NAAQS”, ““8-hour ozone
NAAQS”, “24-hour PM;o NAAQS”,
“1997 PM, s NAAQS”, “2006 PM, s
NAAQS”, and “Annual PM;o NAAQS”
from 40 CFR 93.101. These definitions
are no longer necessary because the
updated regulatory text for sections
93.109 and 93.119 8 applies to any and
all NAAQS of those pollutants for
which conformity applies. In addition,
today’s final rule updates references to
40 CFR 93.109 found elsewhere in the
regulation. Finally, today’s final rule
corrects a reference to the consultation
requirements found in 93.109(g)(2)(iii)
which applies to isolated rural areas.

C. Rationale and Response to Comments

EPA is restructuring 40 CFR 93.109
because a recent court decision has
already established the legal parameters
for regional conformity tests. In
Environmental Defense v. EPA, 467 F.3d
1329 (DC Cir. 2006), the Court of
Appeals for the District of Columbia
Circuit held that where a motor vehicle
emissions budget developed for the
revoked 1-hour ozone NAAQS existed
in an approved SIP, that budget must be
used to demonstrate conformity to the 8-
hour ozone NAAQS until the SIP is
revised to include budgets for the new
(or revised) NAAQS. EPA incorporated
the court’s decision for ozone
conformity tests in its January 24, 2008
final rule (73 FR 4434). While the
Environmental Defense case concerned
ozone, EPA believes the court’s holding
is relevant for other pollutants for which

6 Clean data refers to air quality monitoring data
determined by EPA to indicate attainment of the
NAAQS. Note that this action finalizes a minor
change to the definition of clean data which is
found in section 93.101 of the conformity rule; see
Section IV. of today’s rulemaking.

7 Project-level conformity determinations are
typically developed during the National
Environmental Policy Act (NEPA) process, although
conformity requirements are separate from NEPA-
related requirements. Today’s action to restructure
40 CFR 93.109 does not affect how NEPA-related
requirements are implemented in the field.

8 See Section V. of today’s rulemaking for
revisions to 40 CFR 93.119.
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conformity must be demonstrated.
Consequently, EPA believes the
hierarchy of regional conformity tests
described above, which is already found
in the existing rule for 1997 ozone and
2006 PMs s areas, would apply for any
NAAQS of a pollutant for which the
conformity rule applies.

EPA’s restructuring of 40 CFR 93.109
and elimination of certain definitions in
40 CFR 93.101, along with the
standardization of the baseline year in
40 CFR 93.119 (see Section V. of today’s
final rule for details), should make the
rule sufficiently flexible to address any
future NAAQS changes, including the
promulgation of a new or revised
NAAQS or revocation of a NAAQS,
without additional rulemakings.

The restructured section 93.109 does
not change the criteria and procedures
for determining conformity of
transportation plans, TIPs, and projects
and is consistent with the regional
conformity test requirements described
in the PM Amendments final rule
(75 FR 14266—14274). The rationale for
the required regional tests has been
described in previous rulemakings.® The
rationale for the requirements for
project-level conformity tests in CO,
PM, s, and PM,, areas has also been
described in previous rulemakings.10

Today’s restructuring of 40 CFR
93.109 reduces the likelihood that EPA
would have to amend the conformity
rule when new or revised NAAQS are
promulgated, which has several
benefits. First, implementers will know
the requirements for regional conformity
tests for any potential area designated
nonattainment for a new or revised
NAAQS, even before such area’s official
designation, and will not need to wait
for any additional conformity
rulemaking from EPA to know what
type of regional conformity test will
apply. Second, reducing the need to
amend the conformity regulation each
time a NAAQS change is made will save
government resources and taxpayer
dollars, and will reduce stakeholder
efforts needed to keep track of
regulatory changes.

All commenters who addressed this
proposal supported EPA’s approach for
restructuring 40 CFR 93.109. Several
commenters agreed with EPA that these
changes will help streamline the

9See EPA’s March 24, 2010 final rule (75 FR
14266-14273). See also EPA’s July 1, 2004 final rule
(69 FR 40019-40031).

10For further details on project-level conformity
test requirements, please refer to the March 10,
2006 final rule (71 FR 12469-12506). See also EPA’s
January 24, 2008 final rule (73 FR 4432—-4434),
EPA’s July 1, 2004 final rule (69 FR 40036—40038;
40056-40058), the August 15, 1997 final rule (62 FR
43798), and the November 24, 1993 final rule
(58 FR 62199-62201; 62207—62208; 62212—-62213).

conformity regulation and reduce the
need to revise the conformity rule when
new or revised NAAQS are
promulgated. One commenter opined
that the restructuring of 40 CFR 93.109
provides a clear and concise
organization of the conformity
requirements and agreed with EPA’s
rationale that it will be beneficial for
implementing organizations to know the
conformity requirements in advance of
any new or revised NAAQS.

A few commenters requested that EPA
clarify whether areas that have an
adequate or approved NOx SIP budget
for a specific NAAQS (e.g., the 1997
ozone NAAQS) would have to use that
NOx budget to demonstrate conformity
for another pollutant, such as PMs s.

A NOx budget in an ozone SIP would
apply for conformity for an ozone
NAAQS only, and could not be used as
a budget for any other pollutant. CAA
section 176(c)(1)(A) establishes that
nonattainment and maintenance areas
must demonstrate conformity to a SIP’s
“purpose of eliminating or reducing the
severity and number of violations of the
national ambient air quality standards
and achieving expeditious attainment of
such standards.” The purpose of a SIP
is tied to the pollutant it addresses. The
2006 court case cited above in this
section supports this point. In that
ruling, the court held that where a
budget developed for the revoked
1-hour ozone NAAQS existed in an
approved SIP, that budget must be used
to demonstrate conformity to the 8-hour
ozone NAAQS until a SIP is revised to
include budgets for the new or revised
NAAQS. The court did not refer to
adequate or approved NOx or VOC
budgets from a SIP that addressed a
pollutant other than ozone, and did not
indicate that such budgets would need
to be used. In accordance with this court
decision, if, for example, a 1997 ozone
area has an approved 1997 ozone
attainment demonstration with a NOx
budget, this NOx budget must be used
to demonstrate conformity for the 1997
ozone NAAQS and could also be used
to demonstrate conformity for any
future ozone NAAQS before the area has
a SIP for that ozone NAAQS. However,
the NOx budget could not be used to
demonstrate conformity for a PM or NO,
NAAQS because doing so would not be
consistent with CAA section 176(c)
requirements that conformity be
demonstrated to the relevant SIP.

Finally, while pollutants may have
precursors in common, control
strategies may differ by pollutant and
the seasons for which the budget is
established may differ by pollutant as
well. For example, precursor SIP
budgets for the ozone NAAQS address

a typical summer day, because ozone is
a summertime air quality problem.
However, PM; s violations in the same
geographic area may have occurred
during winter months. An ozone
precursor SIP budget established for a
typical summer day has no relevance in
addressing a wintertime PM, 5 problem.

EPA believes that section 93.109(c)(2)
in today’s final rule provides sufficient
clarity for these situations because it
specifies that where an area does not
have an adequate or approved SIP
budget for a NAAQS, it would use an
approved or adequate SIP budget(s) for
another NAAQS of the same pollutant
as the test of conformity. No additional
changes are necessary.

IV. Additional Option for Areas That
Qualify for EPA’s Clean Data
Regulations or Policies

A. Overview

Prior to today’s final rule, the
conformity rule provided an additional
regional conformity test option for
certain moderate and above ozone
nonattainment areas that meet the
criteria of EPA’s existing clean data
regulation and policy. Today’s rule
clarifies this option and extends it to
any nonattainment areas that are
covered by EPA’s clean data regulations
or clean data policies. See Section IV of
the August 13, 2010 proposal for further
background on EPA’s clean data
regulations and policies (75 FR 49439).

B. Description of the Final Rule

Today, EPA is clarifying that any
nonattainment area that EPA determines
has air quality monitoring data that
meet the requirements of 40 CFR parts
50 and 58 and that show attainment of
a NAAQS—a ““clean data” area 11—can
choose to satisfy the regional conformity
test requirements by using on-road
emissions from the most recent year of
clean data as the budget(s) for that
NAAQS rather than using the interim
emissions test(s) per 40 CFR 93.119. The
area may do this if the following are
true:

e The state or local air quality agency
requests that budgets be established by
the EPA determination of attainment
(Clean Data) rulemaking for that
NAAQS, and EPA approves the request;
and,

e The area has not submitted a
maintenance plan for that NAAQS and
EPA has determined (through the Clean
Data rulemaking) that the area is not
subject to the CAA reasonable further
progress and attainment demonstration
requirements for the relevant NAAQS.

11 See conformity rule section 93.101 for a
definition of “clean data.”
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Otherwise, clean data areas for a
NAAQS must satisfy the regional
conformity test requirements using
either the budget test if they have
adequate or approved SIP budgets (per
40 CFR 93.109 and 93.118), or the
interim emissions test(s) per 40 CFR
93.119 if they do not have adequate or
approved SIP budgets.

In today’s rule, EPA is not making
changes to its existing clean data
regulations or policies or to the
conformity option for clean data areas.
EPA is merely clarifying this conformity
option and extending it to any
nonattainment areas that are covered by
EPA’s clean data regulations or clean
data policies.

The regulatory text for this flexibility
is found in section 93.109(c)(5) of the
conformity rule. This text clarifies that
before this flexibility may be used: (1)
the state or local air quality agency must
make the request that the emissions in
the most recent year for which EPA
determines the area is attaining (i.e., the
most recent year that the area has clean
data) be used as budgets, and (2) EPA
would have to approve that request
through notice-and-comment
rulemaking.

Today’s rule also updates the
definition of “clean data’” in 40 CFR
93.101 to describe this term more
accurately. The updated definition
references the appropriate requirements
at 40 CFR part 50, as well as part 58.

C. Rationale and Response to Comments

EPA believes that it is reasonable to
extend the same conformity option
available to clean data ozone areas to all
clean data areas for which EPA has a
clean data regulation or policy.
Furthermore, this provision should
work with any clean data policy or
regulation that EPA develops; thus, it
would eliminate the need to update the
conformity rule in the future in order to
extend this conformity option to any
NAAQS for which EPA develops a clean
data policy or regulation. See EPA’s
previous discussion and rationale for
the clean data conformity option in July
1, 2004 final rule (69 FR 40019-40021).
See also the preamble to the 1996
conformity proposal and 1997 final rule
(July 9, 1996, 61 FR 36116, and August
15, 1997, 62 FR 43784—43785,
respectively).

Several commenters requested that
EPA clarify whether the use of the most
recent year of clean data as the budget
becomes binding once EPA approves it
for use in completing regional
conformity analyses. These commenters
also wanted assurance that the state or
local air quality agency would need to
use the interagency and public

consultation process before such
budgets are submitted to EPA for
approval. As EPA explained in its
proposed rule (August 13, 2010, 75 FR
49439), once the state or local air quality
agency makes the request that the
emissions in the most recent year for
which the area is attaining be used as
the budget, and EPA approves that
request through a rulemaking, this level
of emissions becomes the approved
budget for conformity purposes in the
clean data area for the relevant
NAAQS.22 The area may not revert back
to using the interim emissions test(s) to
demonstrate conformity once a budget
has been established through a
rulemaking, regardless of whether such
budget is approved in a Clean Data
rulemaking for a NAAQS or is approved
as part of a control strategy SIP. Note
that should EPA subsequently
determine that the area has violated the
relevant NAAQS and withdraw the
determination of attainment through
appropriate rulemaking,13 EPA will also
withdraw its approval for the clean data
budget.

Once a clean data area submits a
maintenance plan, and its budget(s) are
found adequate or approved, the
maintenance plan budget(s) must be
used for conformity based on the
regulation at 40 CFR 93.118(b).

The conformity rule at 93.105(a)(1)
requires interagency consultation in SIP
development. The final rule is
consistent with prior conformity
rulemakings that require any clean data
budgets to be subject to the existing
interagency consultation process and
public comment. EPA established in its
August 15, 1997 final rule (62 FR
43784—43785) that, regardless of
whether a budget is created through the
SIP process or through a Clean Data
rulemaking, the interagency
consultation process must be used and
the public must be provided an
opportunity to comment. See the August
15, 1997 final rule for further details.

For details on EPA’s clean data
regulations and policies, see the
November 29, 2005 Phase 2 Ozone
Implementation rulemaking for the 1997
ozone NAAQS (70 FR 71644-71646), 40
CFR 51.918, and the April 25, 2007
Clean Air Fine Particle Implementation
Rule for the 1997 PM, s NAAQS (72 FR

121f EPA subsequently finds a different SIP
budget adequate or approves a SIP containing a
budget, then that budget would be used for
conformity purposes, as applicable, under 40 CFR
93.118.

13 See the November 29, 2005 Phase 2 Ozone
Implementation rulemaking for the 1997 ozone
NAAQS (70 FR 71644-71646), 40 CFR 51.918, and
the April 25, 2007 Clean Air Fine Particle
Implementation Rule for the 1997 PM» s NAAQS (72
FR 20603-20605), 40 CFR 1004(c).

20603-20605, 40 CFR 1004(c)). See also
various determinations of attainment for
PM,o nonattainment areas using EPA’s
Clean Data policy (October 30, 2006
final rule (71 FR 63642), February 8,
2006 final rule (71 FR 6352), March 14,
2006 final rule (71 FR 13021), March 23,
2010 proposed rule (75 FR 13710)).

V. Restructure of the Baseline Year Test
for Existing NAAQS and Baseline Year
Test for Future NAAQS

A. Overview

As stated above, conformity is
demonstrated with one or both of the
interim emissions tests if an adequate or
approved SIP budget is not available.
The interim emissions tests include
different forms of the “‘build/no-build”
test and ‘“baseline year” test. In general,
the baseline year test compares
emissions from the planned
transportation system to emissions that
occurred in the relevant baseline year.
The build/no-build test compares
emissions from the planned (or “build”)
transportation system with the existing
(or “no-build”) transportation system in
the analysis year.

B. Description of Final Rule

Today’s action revises 40 CFR 93.119
to apply more generally to any NAAQS
for a given pollutant. First, the section
has been reorganized to place the
baseline years for existing NAAQS in
one paragraph (revised paragraph (e)).
Today’s action also revises 40 CFR
93.119 to define the baseline year for
any NAAQS promulgated after 1997 by
reference to another requirement. Rather
than naming a specific year, the
conformity rule defines the baseline
year for conformity purposes as the
most recent year for which EPA’s Air
Emissions Reporting Requirements
(AERR) (40 CFR Part 51.30(b)) requires
submission of on-road mobile source
emissions inventories, as of the effective
date of EPA’s nonattainment
designations for any NAAQS
promulgated after 1997. AERR requires
on-road mobile source emission
inventories to be submitted for every
third year, for example, 2002, 2005,
2008, 2011, 2014, etc.14

Today’s rule is consistent with the
baseline year definition finalized for the
2006 PM, s NAAQS in the PM
Amendments final rule. In the PM
Amendments final rule, this definition
applied to only areas designated for any
PM, s NAAQS other than the 1997 PM, 5
NAAQS. Today’s action amends the

14 These are known as Three-Year Cycle
Inventories. See 40 CFR Part 51.30(b) and the EPA’s
December 17, 2008 final rule (73 FR 76539) for
more details.
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conformity rule to establish the same
baseline year definition for new or
revised NAAQS of any pollutant
promulgated after 1997, not just the
PM,s NAAQS. See the March 24, 2010
p-m. Amendments final rule (75 FR
14265—-14266) for further details.

This definition will automatically
establish a relevant baseline year for
conformity purposes for any areas
designated nonattainment for all future
NAAQS. For all future NAAQS, EPA
will identify the baseline year that
results from today’s rule in guidance
and will maintain a list of baseline years
on EPA’s Web site.15 Once the baseline
year is established according to this
provision, it will not change (i.e., the
baseline year would not be a rolling
baseline year for a given NAAQS).
Today’s final rule does not change any
baseline years already established for
conformity purposes prior to today’s
action.

The existing interagency consultation
process (40 CFR 93.105(c)(1)(i)) must be
used to determine the latest
assumptions and models for generating
baseline year motor vehicle emissions to
complete any baseline year test. The
baseline year emissions level that is
used in conformity must be based on the
latest planning assumptions available,
the latest emissions model, and
appropriate methods for estimating
travel and speeds as required by 40 CFR
93.110, 93.111, 93.122 of the current
conformity rule.

As described in earlier rulemakings,
the baseline year interim emissions test
can be completed with a submitted or
draft baseline year motor vehicle
emissions SIP inventory, if the SIP
reflects the latest information and
models.16 An MPO or state DOT, in
consultation with state and local air
agencies, could also develop baseline
year emissions as part of the conformity
analysis. EPA believes that a submitted
or draft SIP baseline inventory may be
the most appropriate source for
completing the baseline year tests for an
area’s first conformity determination
under a new or revised NAAQS. This is
due to the fact that SIP inventories are
likely to be under development at the
same time as these conformity
determinations, and such inventories
must be based on the latest available
data at the time they are developed
(CAA section 172(c)(3)).

15 See www.epa.gov/otaq/stateresources/
transconf/baseline.htm.

16 See the March 24, 2010 final rule (75 FR 14265)
and the July 1, 2004 final rule (69 FR 40015).

C. Rationale and Response to Comments

EPA believes that today’s final rule
results in an environmentally protective
and legal baseline year for conformity
for any NAAQS promulgated after 1997
and best accomplishes several important
goals.

First, as described in the August 13,
2010 proposed rule (75 FR 49440), EPA
believes it is important to coordinate the
conformity baseline year with the year
used for SIP planning and an emissions
inventory year. This was EPA’s rationale
for using 2002 as the baseline year for
interim emissions tests in
nonattainment areas for the 1997 ozone
and PM, s NAAQS (69 FR 40014—
40015). It was also EPA’s rationale for
finalizing the same baseline year
definition in today’s final rule for 2006
PM, s nonattainment areas in the March
24, 2010 final rule: this definition
resulted in a conformity baseline year of
2008 for the 2006 PM, s NAAQS (75 FR
14265-14266). Therefore, today’s
conformity baseline year is consistent
with how EPA has implemented the
conformity baseline year for new or
revised NAAQS in the past.

Second, today’s baseline year
definition also ensures that the baseline
year for any future NAAQS is always
fairly recent, which is appropriate for
meeting CAA conformity requirements
and is environmentally protective.
Because the AERR requires submission
of inventories every three years, the
baseline year for any NAAQS
promulgated after 1997 will always be
either the same year as the year in
which designations are effective, or one
or two years prior to the effective date
of the designations. For example, in the
case of the 2006 PM, s NAAQS,
nonattainment designations became
effective on December 14, 2009, and the
baseline year for conformity purposes is
2008 for areas designated nonattainment
for the 2006 PM, s NAAQS, the year
before the effective date of the
designations (See the PM Amendments
final rule for details (75 FR 14265—
14266)).

EPA also believes that coordinating
the baseline year for interim emissions
tests with other data collection and
inventory requirements would allow
state and local governments to use their
resources more efficiently. Given that
the CAA requires EPA to review the
NAAQS for possible revision once every
five years, today’s baseline year
provision standardizes the process for
selecting an appropriate baseline year
for any NAAQS promulgated in the
future.

Finally, today’s rule for the baseline
year definition provides implementers

with knowledge of the baseline year for
any future new or revised NAAQS upon
the effective date of nonattainment
designations for that NAAQS, without
having to wait for EPA to amend the
conformity rule. As a result, MPOs and
other implementers should understand
conformity requirements for future
NAAQS revisions more quickly, which
should enable them to fully utilize the
12-month conformity grace period to
complete conformity determinations for
new nonattainment areas.

Several commenters voiced support
for coordinating the conformity baseline
year with an emissions inventory year,
in part because EPA could avoid
additional rulemakings to implement
future baseline year changes. Several
commenters also agreed that this change
would be beneficial since implementing
organizations would know the
conformity requirements in advance of
any new or revised NAAQS.

Some commenters expressed concern
that emissions inventories are not
always submitted on time and
recommended that the conformity rule
require that the baseline year for the
baseline year interim emissions test be
the most recent emissions inventory
year that has been completed and
submitted to EPA. One commenter
recommended that the baseline year be
at least three years older than the date
the first conformity determination is
required and that if the most recent
completed emissions inventory is less
than three years old, the previous
emissions inventory should be used.
However, these suggestions could lead
to different baseline years in areas
designated for the same NAAQS, which
may not meet statutory requirements,
and would be confusing to track as well
as inequitable. EPA’s final rule
establishes the same baseline year for
every area designated for a particular
NAAQS regardless of whether an
individual area submitted its inventory
on time. If an area has not submitted a
final AERR inventory for the relevant
conformity baseline year, there are other
options for generating on-road mobile
source emissions in the baseline year,
discussed above under B. of this section.

Another commenter opined that if a
later year than currently required is
used as a baseline year for the baseline
year interim emissions test, and
emissions are on a downward trend, the
proposed change would make the
baseline year interim emissions test
more stringent than what was proposed.
The commenter suggested that this
concern may be mitigated by keeping
the baseline year for all future NAAQS
at or near the year 2002 that was
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established for the 1997 ozone and
PM, s NAAQS.

Today’s final rule is intended to
ensure the same level of stringency for
all NAAQS regardless of when the
NAAQS was promulgated. The
conformity baseline year of 2002 that
EPA established for the 1997 ozone and
PM, s NAAQS is several years prior to
the effective date of the 1997 ozone and
PM: s 0ozone nonattainment
designations. Area designations for the
1997 ozone NAAQS became effective on
June 15, 2004 and area designations for
the 1997 PM, s NAAQS became effective
on April 5, 2005 (See the April 30, 2004
(69 FR 23858) and the January 5, 2005
(70 FR 944) final rules, respectively).
Further, if there is a downward trend in
on-road mobile source emissions, it
makes sense to reflect that downward
trend in the interim emissions test.
Today’s final rule accomplishes that by
ensuring that the baseline year is always
fairly recent.

Finally, EPA would like to clarify a
couple of points related to this
comment. First, the commenter referred
to the baseline year of 2002 in the
“current conformity rule.” That baseline
year of 2002 was established in 2004 for
the 1997 ozone and PM, s NAAQS and
it remains the baseline year only for
these NAAQS. Second, the baseline year
definition in today’s rule is the same
definition EPA established as the
baseline year for areas designated
nonattainment for the 2006 PM. 5
NAAQS in the March 24, 2010 p.m.
Amendments rule. Thus, today’s
definition had already been part of the
current conformity rule prior to today’s
action.

VI. How do these amendments affect
conformity SIPs?

Today’s action does not affect existing
conformity SIPs that were prepared in
accordance with current CAA
requirements since the final rule does
not affect the provisions that are
required to be in a conformity SIP. CAA
section 176(c)(4)(E) requires a
conformity SIP to include the state’s
criteria and procedures for interagency
consultation (40 CFR 93.105) and two
additional provisions related to written
commitments for certain control and
mitigation measures (40 CFR
93.122(a)(4)(ii) and 93.125(c)).

However, the conformity rule also
requires states to submit a new or
revised conformity SIP to EPA within
12 months of the Federal Register
publication date of any final conformity
amendments if a state’s conformity SIP
includes the provisions of such final
amendments (40 CFR 51.390(c)).
Therefore, such a conformity SIP

revision is required to be submitted by
March 14, 2013 in states with approved
conformity SIP’s containing provisions
addressed by today’s action. EPA
encourages these states to revise their
conformity SIP to include only the three
required sections so that future changes
to the conformity rule do not require
further revisions to conformity SIPs.
EPA will continue to work with states
to approve such revisions as
expeditiously as possible through
flexible administrative techniques, such
as parallel processing and direct final
rulemaking.

Finally, any state that has not
previously been required to submit a
conformity SIP to EPA must submit a
conformity SIP within 12 months of an
area’s nonattainment designation (40
CFR 51.390(c)).

For additional information on
conformity SIPs, please refer to the
January 2009 guidance entitled,
“Guidance for Developing
Transportation Conformity State
Implementation Plans” available on
EPA’s Web site at www.epa.gov/otaq/
stateresources/transconf/policy/
420b09001.pdf.

VII. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866, (58 FR
51735; October 4, 1993), this action is a
“significant regulatory action” because
it raises novel legal and policy issues.
Accordingly, EPA submitted this action
to the Office of Management and Budget
(OMB) for review under Executive
Orders 12866 and 13563 (76 FR 3821,
January 21, 2011) and any changes made
in response to OMB recommendations
have been documented in the docket for
this action.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden. The
information collection requirements of
EPA’s existing transportation
conformity regulations and the
proposed revisions in today’s action are
already covered by EPA information
collection request (ICR) entitled,
“Transportation Conformity
Determinations for Federally Funded
and Approved Transportation Plans,
Programs and Projects.” The Office of
Management and Budget (OMB) has
previously approved the information
collection requirements contained in the
existing conformity regulations under
the provisions of the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
and has assigned OMB control number

2060—-0561. The OMB control numbers
for EPA’s regulations in 40 CFR are
listed in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an Agency to prepare
a regulatory flexibility analysis of rules
subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the Agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit organizations and small
government jurisdictions.

For purposes of assessing the impacts
of today’s final rule on small entities,
small entity is defined as: (1) a small
business as defined by the Small
Business Administration’s (SBA)
regulations at 13 CFR 121.201; (2) a
small governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise that is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
This regulation directly affects federal
agencies and metropolitan planning
organizations that, by definition, are
designated under federal transportation
laws only for metropolitan areas with a
population of at least 50,000. These
organizations do not constitute small
entities within the meaning of the
Regulatory Flexibility Act. Therefore,
this final rule will not impose any
requirements on small entities.

D. Unfunded Mandates Reform Act

This action does not contain a Federal
mandate that may result in expenditures
of $100 million or more for state, local,
and tribal governments, in the aggregate,
or the private sector in any one year.
This final rule implements already
established law that imposes conformity
requirements and does not itself impose
requirements that may result in
expenditures of $100 million or more in
any year. Thus, this rule is not subject
to the requirements of Sections 202 and
205 of the UMRA.

This final rule is also not subject to
the requirements of Section 203 of
UMRA because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. This
rule will not significantly or uniquely
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impact small governments because it
directly affects federal agencies and
metropolitan planning organizations
that, by definition, are designated under
federal transportation laws only for
metropolitan areas with a population of
at least 50,000.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. The CAA
requires conformity to apply in certain
nonattainment and maintenance areas
as a matter of law, and this action
merely establishes and revises
procedures for transportation planning
entities in subject areas to follow in
meeting their existing statutory
obligations. Thus, Executive Order
13132 does not apply to this action.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). The CAA requires conformity to
apply in any area that is designated
nonattainment or maintenance by EPA.
Because today’s amendments to the
conformity rule do not significantly or
uniquely affect the communities of
Indian tribal governments, Executive
Order 13175 does not apply to this
action.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This action is not subject to Executive
Order 13045 (62 FR 19885, April 23,
1997) because it is not economically
significant as defined in EO 12866, and
because the Agency does not have
reason to believe the environmental
health or safety risks addressed by this
action present a disproportionate risk to
children.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not a ““significant
energy action” as defined in Executive
Order 13211 (66 FR 18355 (May 22,
2001)), because it is not likely to have
a significant adverse effect on the
supply, distribution, or use of energy. It
does not create a serious inconsistency
or otherwise interfere with an action

taken or planned by another agency
regarding energy.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law
104-113, Section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. NTTAA directs EPA
to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this final
rule will not have disproportionately
high and adverse human health or
environmental effects on minority or
low-income populations because it
maintains or increases the level of
environmental protection for all affected
populations without having any
disproportionately high and adverse
human health or environmental effects
on any population, including any
minority or low-income population.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the

Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a major rule as
defined by 5 U.S.C. 804(2). This rule
will be effective April 13, 2012.

List of Subjects in 40 CFR Part 93

Administrative practice and
procedure, Air pollution control, Carbon
monoxide, Clean Air Act,
Environmental protection, Highways
and roads, Intergovernmental relations,
Mass transportation, Nitrogen dioxide,
Ozone, Particulate matter,
Transportation, Volatile organic
compounds.

Dated: March 8, 2012.
Lisa P. Jackson,
Administrator.

For the reasons discussed in the
preamble, 40 CFR part 93 is amended as
follows:

PART 93—[AMENDED]

m 1. The authority citation for part 93
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

m 2. Section 93.101 is amended by
removing paragraphs (1) through (6) of
the definition for “National ambient air
quality standards (NAAQS)” and by
revising the definition for “Clean data”
to read as follows:

§93.101 Definitions.

* * * * *

Clean data means air quality
monitoring data determined by EPA to
meet the applicable requirements of 40
CFR Parts 50 and 58 and to indicate
attainment of a NAAQS.

* * * * *

§93.105 [Amended]

m 3. Section 93.105(c)(1)(vi) is amended
by removing the citation
“§93.109(n)(2)(iii)” and adding in its
place the citation ““§ 93.109(g)(2)(iii)”.
m 4. Section 93.109 is amended as
follows:

m a. By revising paragraphs (b)
introductory text, (c), and (d);

m b. By removing paragraphs (e) through
(k), and redesignating paragraphs (1),
(m), and (n) as paragraphs (e), (f), and
(g)s

m c. In newly redesignated paragraph
(g)(2) introductory text, by removing the
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citation “paragraphs (c) through (m)”
and adding in its place “paragraph (c)”’;
m d. In newly redesignated paragraph
(g)(2)(iii), by removing the citation
“paragraph (n)(2)(ii)”” and adding in its
place “paragraph (g)(2)(ii)”’;

m e. In newly redesignated paragraph
(g)(2)(iii), by removing the citation
“paragraph (n)(2)(ii)(C)”” and adding in
its place “paragraph (g)(2)(ii)(C)’;

m f. In newly redesignated paragraph
(g)(2)(iii), by removing the citation
“§93.105(c)(1)(vii)” and adding in its
place “§93.105(c)(1)(vi)”.

§93.109 Criteria and procedures for
determining conformity of transportation
plans, programs, and projects: General.
* * * * *

(b) Table 1 in this paragraph indicates
the criteria and procedures in §§93.110
through 93.119 which apply for
transportation plans, TIPs, and FHWA/
FTA projects. Paragraph (c) of this
section explains when the budget and
interim emissions tests are required for
each pollutant and NAAQS. Paragraph
(d) of this section explains when a hot-
spot test is required. Paragraph (e) of
this section addresses conformity
requirements for areas with approved or
adequate limited maintenance plans.
Paragraph (f) of this section addresses
nonattainment and maintenance areas
which EPA has determined have
insignificant motor vehicle emissions.
Paragraph (g) of this section addresses
isolated rural nonattainment and

maintenance areas. Table 1 follows:
* * * * *

(c) Regional conformity test
requirements for all nonattainment and
maintenance areas. This provision
applies one year after the effective date
of EPA’s nonattainment designation for
a NAAQS in accordance with
§93.102(d) and until the effective date
of revocation of such NAAQS for an
area. In addition to the criteria listed in
Table 1 in paragraph (b) of this section
that are required to be satisfied at all
times, in such nonattainment and
maintenance areas conformity
determinations must include a
demonstration that the budget and/or
interim emissions tests are satisfied as
described in the following:

(1) In all nonattainment and
maintenance areas for a NAAQS, the
budget test must be satisfied as required
by § 93.118 for conformity
determinations for such NAAQS made
on or after:

(i) The effective date of EPA’s finding
that a motor vehicle emissions budget in
a submitted control strategy
implementation plan revision or
maintenance plan for such NAAQS is

adequate for transportation conformity
purposes;

(ii) The publication date of EPA’s
approval of such a budget in the Federal
Register; or

(1i1) The effective date of EPA’s
approval of such a budget in the Federal
Register, if such approval is completed
through direct final rulemaking.

(2) Prior to paragraph (c)(1) of this
section applying for a NAAQS, in a
nonattainment area that has approved or
adequate motor vehicle emissions
budgets in an applicable
implementation plan or implementation
plan submission for another NAAQS of
the same pollutant, the following tests
must be satisfied:

(i) If the nonattainment area covers
the same geographic area as another
NAAQS of the same pollutant, the
budget test as required by § 93.118 using
the approved or adequate motor vehicle
emissions budgets for that other
NAAQS;

(ii) If the nonattainment area covers a
smaller geographic area within an area
for another NAAQS of the same
pollutant, the budget test as required by
§93.118 for either:

(A) The nonattainment area, using
corresponding portion(s) of the
approved or adequate motor vehicle
emissions budgets for that other
NAAQS, where such portion(s) can
reasonably be identified through the
interagency consultation process
required by § 93.105; or

(B) The area designated
nonattainment for that other NAAQS,
using the approved or adequate motor
vehicle emissions budgets for that other
NAAQS. If additional emissions
reductions are necessary to meet the
budget test for the nonattainment area
for a NAAQS in such cases, these
emissions reductions must come from
within such nonattainment area;

(iii) If the nonattainment area covers
a larger geographic area and
encompasses an entire area for another
NAAQS of the same pollutant, then
either (A) or (B) must be met:

(A)(1) The budget test as required by
§93.118 for the portion of the
nonattainment area covered by the
approved or adequate motor vehicle
emissions budgets for that other
NAAQS; and

(2) the interim emissions tests as
required by § 93.119 for one of the
following areas: the portion of the
nonattainment area not covered by the
approved or adequate budgets for that
other NAAQS; the entire nonattainment
area; or the entire portion of the
nonattainment area within an
individual state, in the case where
separate adequate or approved motor

vehicle emissions budgets for that other
NAAQS are established for each state of
a multi-state nonattainment or
maintenance area.

(B) The budget test as required by
§93.118 for the entire nonattainment
area using the approved or adequate
motor vehicle emissions budgets for that
other NAAQS.

(iv) If the nonattainment area partially
covers an area for another NAAQS of
the same pollutant:

(A) The budget test as required by
§93.118 for the portion of the
nonattainment area covered by the
corresponding portion of the approved
or adequate motor vehicle emissions
budgets for that other NAAQS, where
they can be reasonably identified
through the interagency consultation
process required by § 93.105; and

(B) The interim emissions tests as
required by § 93.119, when applicable,
for either: the portion of the
nonattainment area not covered by the
approved or adequate budgets for that
other NAAQS; the entire nonattainment
area; or the entire portion of the
nonattainment area within an
individual state, in the case where
separate adequate or approved motor
vehicle emissions budgets for that other
NAAQS are established for each state of
a multi-state nonattainment or
maintenance area.

(3) In a nonattainment area, the
interim emissions tests required by
§93.119 must be satisfied for a NAAQS
if neither paragraph (c)(1) nor paragraph
(c)(2) of this section applies for such
NAAQS.

(4) An ozone nonattainment area must
satisfy the interim emissions test for
NOyx, as required by §93.119, if the
implementation plan or plan
submission that is applicable for the
purposes of conformity determinations
is a 15% plan or other control strategy
SIP that does not include a motor
vehicle emissions budget for NOx. The
implementation plan for an ozone
NAAQS will be considered to establish
a motor vehicle emissions budget for
NOx if the implementation plan or plan
submission contains an explicit NOx
motor vehicle emissions budget that is
intended to act as a ceiling on future
NOx emissions, and the NOx motor
vehicle emissions budget is a net
reduction from NOx emissions levels in
the SIP’s baseline year.

(5) Notwithstanding paragraphs (c)(1),
(c)(2), and (c)(3) of this section,
nonattainment areas with clean data for
a NAAQS that have not submitted a
maintenance plan and that EPA has
determined are not subject to the Clean
Air Act reasonable further progress and
attainment demonstration requirements
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for that NAAQS must satisfy one of the
following requirements:

(i) The budget test and/or interim
emissions tests as required by §§93.118
and 93.119 as described in paragraphs
(c)(2) and (c)(3) of this section;

(ii) The budget test as required by
§93.118, using the adequate or
approved motor vehicle emissions
budgets in the submitted or applicable
control strategy implementation plan for
the NAAQS for which the area is
designated nonattainment (subject to the
timing requirements of paragraph (c)(1)
of this section); or

(iii) The budget test as required by
§93.118, using the motor vehicle
emissions in the most recent year of
attainment as motor vehicle emissions
budgets, if the state or local air quality
agency requests that the motor vehicle
emissions in the most recent year of
attainment be used as budgets, and EPA
approves the request in the rulemaking
that determines that the area has
attained the NAAQS for which the area
is designated nonattainment.

(6) For the PM,o NAAQS only, the
interim emissions tests must be satisfied
as required by § 93.119 for conformity
determinations made if the submitted
implementation plan revision for a PMiq
nonattainment area is a demonstration
of impracticability under CAA Section
189(a)(1)(B)(ii) and does not
demonstrate attainment.

(d) Hot-spot conformity test
requirements for CO, PM- s, and PM;,
nonattainment and maintenance areas.
This provision applies in accordance
with §93.102(d) for a NAAQS and until
the effective date of any revocation of
such NAAQS for an area. In addition to
the criteria listed in Table 1 in
paragraph (b) of this section that are
required to be satisfied at all times,
project-level conformity determinations
in CO, PM,, and PM> 5 nonattainment
and maintenance areas must include a
demonstration that the hot-spot tests for
the applicable NAAQS are satisfied as
described in the following:

(1) FHWA/FTA projects in CO
nonattainment or maintenance areas
must satisfy the hot-spot test required
by §93.116(a) at all times. Until a CO
attainment demonstration or
maintenance plan is approved by EPA,
FHWA/FTA projects must also satisfy
the hot-spot test required by § 93.116(b).

(2) FHWA/FTA projects in PMio
nonattainment or maintenance areas
must satisfy the appropriate hot-spot
test as required by § 93.116(a).

(3) FHWA/FTA projects in PM, s
nonattainment or maintenance areas

must satisfy the appropriate hot-spot
test required by § 93.116(a).

* * * * *

§93.116 [Amended]

m 5. Section 93.116(b) is amended by
removing the citation “§93.109(f)(1)”
and adding in its place the citation
“§93.109(d)(1)”.

m 6. Section 93.118 is amended:

m a. In paragraph (a), by removing the
citation “§93.109(c) through (n)” and
adding in its place the citation
“§93.109(c) through (g)”’; and

m b. By revising paragraph (b)
introductory text.

§93.118 Criteria and procedures: Motor
vehicle emissions budget.
* * * * *

(b) Consistency with the motor
vehicle emissions budget(s) must be
demonstrated for each year for which
the applicable (and/or submitted)
implementation plan specifically
establishes a motor vehicle emissions
budget(s), and for each year for which
a regional emissions analysis is
performed to fulfill the requirements in

paragraph (d) of this section, as follows:

m 7. Section 93.119 is amended as
follows:

m a. In paragraph (a), by removing the
citation “§93.109(c) through (n)” and
adding in its place the citation
“§93.109(c) through (g)”’;

m b. In paragraph (b) introductory text,
by removing “1-hour ozone and
8-hour”’;

m c. By revising paragraphs (b)(1)(ii) and
(b)(2)(ii);

m d. By revising paragraphs (c)(1)(ii) and
(c)(2)(ii);

m e. By revising the heading of
paragraph (d);

m f. In paragraph (d) introductory text,
by removing “PM;o and NO,” and
adding in its place “PM, s, PM;0, and
NOy”;

m g. By revising paragraph (d)(2);

m h. By revising paragraph (e); and

m i. In paragraph (g)(2), by removing
“(b)(2)(1), (c)(2)(), (d)(1), and (e)(1)” and
adding in its place “(b)(2)(i), (c)(2)(),
and (d)(1)”.

§93.119 Criteria and procedures: Interim
emissions in areas without motor vehicle
emissions budgets.

* * * * *

(b) * % %

(1) EE

(ii) The emissions predicted in the
“Action” scenario are lower than
emissions in the baseline year for that
NAAQS as described in paragraph (e) of
this section by any nonzero amount.

(2) I

(ii) The emissions predicted in the
“Action” scenario are not greater than
emissions in the baseline year for that
NAAQS as described in paragraph (e) of
this section.

(C) * x %

(1) * ok %

(ii) The emissions predicted in the
“Action” scenario are lower than
emissions in the baseline year for that
NAAQS as described in paragraph (e) of
this section by any nonzero amount.

(2) * *x %

(ii) The emissions predicted in the
“Action” scenario are not greater than
emissions in the baseline year for that
NAAQS as described in paragraph (e) of
this section.

(d) PM> 5, PM;p, and NO; areas.* * *

(2) The emissions predicted in the
“Action” scenario are not greater than
emissions in the baseline year for that
NAAQS as described in paragraph (e) of
this section.

(e) Baseline year for various NAAQS.
The baseline year is defined as follows:

(1) 1990, in areas designated
nonattainment for the 1990 CO NAAQS
or the 1990 NO, NAAQS.

(2) 1990, in areas designated
nonattainment for the 1990 PM;,,
NAAQS, unless the conformity
implementation plan revision required
by §51.390 of this chapter defines the
baseline emissions for a PM,, area to be
those occurring in a different calendar
year for which a baseline emissions
inventory was developed for the
purpose of developing a control strategy
implementation plan.

(3) 2002, in areas designated
nonattainment for the 1997 ozone
NAAQS or 1997 PM, s NAAQS.

(4) The most recent year for which
EPA’s Air Emission Reporting Rule (40
CFR Part 51, Subpart A) requires
submission of on-road mobile source
emissions inventories as of the effective
date of designations, in areas designated
nonattainment for a NAAQS that is
promulgated after 1997.

* * * * *

§93.121 [Amended]

m 8. Section 93.121 is amended:

m a. In paragraph (b) introductory text,
by removing the citation “§93.109(n)”
and adding in its place the citation
“§93.109(g)”.

b. In paragraph (c) introductory text,
by removing the citation “§ 93.109(1) or
(m)” and adding in its place the citation
“§93.109(e) or ().

[FR Doc. 2012-6207 Filed 3—13-12; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 424

[CMS-6036-F2]

RIN 0938—-AQ57

Medicare Program; Revisions to the
Durable Medical Equipment,

Prosthetics, Orthotics, and Supplies
(DMEPOS) Supplier Safeguards

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.
ACTION: Final rule.

SUMMARY: This final rule removes the
definition of “direct solicitation” and
allows DMEPOS suppliers, including
DMEPOS competitive bidding program
contract suppliers, to contract with
licensed agents to provide DMEPOS
supplies, unless prohibited by State law.
It also removes the requirement for
compliance with local zoning laws and
modifies certain State licensure
requirement exceptions.

DATES: Effective Date: These regulations
are effective on April 13, 2012.

FOR FURTHER INFORMATION CONTACT:
Katie Mucklow Lehman, (410) 786—
0537; Frank Whelan, (410) 786-1302.

SUPPLEMENTARY INFORMATION:
I. Background
A. General Overview

1. Providers and Suppliers

Medicare services are furnished by
providers and suppliers. The term
“provider” is defined at 42 CFR 400.202
as a hospital, a critical access hospital
(CAH), a skilled nursing facility (SNF),
a comprehensive outpatient
rehabilitation facility (CORF), a home
health agency (HHA), or a hospice that
has in effect an agreement to participate
in Medicare, or a clinic, a rehabilitation
agency, or a public health agency that
has in effect a similar agreement but
only to furnish outpatient physical
therapy or speech pathology services, or
a community mental health center that
has in effect a similar agreement but
only to furnish partial hospitalization
services.

Provider is also defined in sections
1861(u) and 1866(e) of the Social
Security Act (the Act).

For purposes of the DMEPOS supplier
standards, the term “DMEPOS supplier”
is defined in 42 CFR 424.57(a) as an
entity or individual, including a
physician or Part A provider that sells
or rents Part B covered DMEPOS items

to Medicare beneficiaries and which
meets the DMEPOS supplier standards.
A supplier that furnishes DMEPOS is
one category of supplier. Other supplier
categories include, for example,
physicians, nurse practitioners, and
physical therapists. If a supplier, such
as a physician or physical therapist, also
furnishes DMEPOS to a patient, the
supplier is also considered to be a
DMEPOS supplier.

2. DMEPOS

The term ‘“durable medical
equipment” is defined in section
1861(n) of the Act. It is also included in
the definition of “medical and other
health services” in section 1861(s)(6) of
the Act. Furthermore, the term is
defined in 42 CFR 414.202 as equipment
furnished by a supplier or an HHA
that—

e Can withstand repeated use;

o Effective with respect to items
classified as DME after January 1, 2012,
has an expected life of at least 3 years;

e Is primarily and customarily used
to serve a medical purpose;

e Generally is not useful to an
individual in the absence of an illness
or injury; and

o Is appropriate for use in the home.

Examples of durable medical
equipment include blood glucose
monitors, hospital beds, oxygen tents,
and wheelchairs. Prosthetic devices are
included in the definition of “medical
and other health services” in section
1861(s)(8) of the Act. Prosthetic devices
are defined as devices (other than
dental) which replace all or part of an
internal body organ (including
colostomy bags and supplies directly
related to colostomy care), including
replacement of such devices, and
including one pair of conventional
eyeglasses or contact lenses furnished
subsequent to each cataract surgery with
insertion of an intraocular lens. Other
examples of prosthetic devices include
cardiac pacemakers, cochlear implants,
electrical continence aids, electrical
nerve stimulators, and tracheostomy
speaking valves.

Section 1861(s)(9) of the Act provides
for the coverage of leg, arm, back, and
neck braces, and artificial legs, arms,
and eyes, including replacement if
required because of a change in the
patient’s physical condition. As
indicated by section 1834(h)(4)(C) of the
Act, these items are often referred to as
“orthotics and prosthetics.” Under
section 1834(h)(4)(B) of the Act, the
term “‘prosthetic devices” does not
include parenteral and enteral nutrition
nutrients, supplies and equipment, and
implantable items payable under section
1833(t) of the Act.

Section 1861(s)(5) of the Act includes
“surgical dressings, and splints, casts,
and other devices used for reduction of
fractures and dislocations” as one of the
“medical and other health services” that
are covered by Medicare. Other items
that may be furnished by suppliers
include, but are not limited to:

e Prescription drugs used in
immunosuppressive therapy furnished
to an individual who receives an organ
transplant for which payment is made
under this title, as noted in section
1861(s)(2)(]) of the Act.

e Extra-depth shoes with inserts or
custom-molded shoes with inserts for an
individual with diabetes, as described
in section1861(s)(12) of the Act.

e Home dialysis supplies and
equipment, self-care home dialysis
support services, and institutional
dialysis services and supplies included
in section 1861(s)(2)(F) of the Act.

e Oral drugs prescribed for use as an
anticancer chemotherapeutic agent, as
specified in section 1861(s)(2)(Q) of the
Act.

¢ Self-administered erythropoietin, as
described in section 1861(s)(2)(O) of the
Act.

B. Statutory Authority

Various sections of the Act and the
regulations require providers and
suppliers to furnish information
concerning the amounts due and the
identification of individuals or entities
that furnish medical services to
beneficiaries before payment can be
made. The following is an overview of
the sections that grant this authority:

e Sections 1102 and 1871 of the Act
provide general authority for the
Secretary of the Department of Health
and Human Services (the Secretary) to
prescribe regulations for the efficient
administration of the Medicare program.

e Section 1834(j)(1)(A) of the Act
states that no payment may be made for
items furnished by a supplier of medical
equipment and supplies unless such
supplier obtains (and renews at such
intervals as the Secretary may require)

a supplier number. In order to obtain a
supplier billing number, a supplier must
comply with certain supplier standards
as identified by the Secretary.

We are authorized to collect
information on the Medicare enrollment
application (that is, the CMS-855
(Office of Management and Budget
(OMB) approval number 0938—-0685)) to
ensure that correct payments are made
to providers and suppliers under the
Medicare program, as established by
Title XVIII of the Act.
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II. Provisions of the Proposed Rule and
Responses to Public Comments

In the April 4, 2011 Federal Register
(76 FR 18472), we issued a proposed
rule that removed the definition of and
modified the requirements regarding
“direct solicitation;” allowed DMEPOS
suppliers, including DMEPOS
competitive bidding program contract
suppliers, to contract with licensed
agents to provide DMEPOS supplies
unless prohibited by State law; removed
the requirement for compliance with
local zoning laws; and modified certain
State licensing requirement exceptions.
We received 14 timely pieces of
correspondence on the April 4, 2011
proposed rule. In this section of the
final rule, we will present our proposals
and summarize and respond to the
public comments that we received.

A. Direct Solicitation

In the August 27, 2010 Federal
Register (75 FR 52629), we published a
final rule that addressed several matters
related to the DMEPOS supplier
standards in 42 CFR 424.57(c). One
involved the prohibition in
§424.57(c)(11) against the direct
solicitation of Medicare beneficiaries by
DMEPOS suppliers. Previously, the
definition of direct solicitation was
generally limited to telephonic contact.
The August 27, 2010 final rule
expanded the scope of this provision to
include in-person contacts, email, and
instant messaging. Since publication of
the August 27, 2010 final rule, we
discovered that implementation of the
expanded portions of this provision as
written was unfeasible. The definition
of “direct solicitation” was criticized as
being overly broad as it covered some
types of marketing activity outside the
bounds of what we intended to prohibit
under our regulations.

Therefore, in the April 4, 2011
proposed rule, we proposed to remove
the definition of “direct solicitation”
from §424.57(a), revise §424.57(c)(11)
to remove all references to “direct
solicitation,” and clarify that the
prohibition was limited to telephonic
contact.

The proposed revision to
§424.57(c)(11) thus read as follows:

e Must agree not to contact a
beneficiary by telephone when
supplying a Medicare-covered item
unless one of the following applies:

++ The individual has given written
permission to the supplier to contact
them by telephone concerning the
furnishing of a Medicare-covered item
that is to be rented or purchased.

++ The supplier has furnished a
Medicare-covered item to the individual

and the supplier is contacting the
individual to coordinate the delivery of
the item.

++ If the contact concerns the
furnishing of a Medicare-covered item
other than a covered item already
furnished to the individual, the supplier
has furnished at least one covered item
to the individual during the 15-month
period preceding the date on which the
supplier makes such contact.

We received the following comments on
this proposal:

Comment: A commenter expressed
support for CMS’s proposal to remove
email, instant messaging, and in-person
contacts from the definition of “direct
solicitation.” However, the commenter
requested a further revision to
§424.57(c)(11) that would allow
suppliers to contact Medicare
beneficiaries upon receipt of a written
or verbal prescription or prescriber
order as long as the beneficiary has been
made aware (for example, through the
prescribing physician) that he or she
will be contacted by a supplier. The
commenter believed that requiring
written consent from the beneficiary
would severely limit his or her access to
care by delaying the provision of needed
services and items. It would also impose
a large administrative burden on
physicians and physician offices, as
they would have to obtain the
beneficiary’s written permission to be
contacted by the DMEPOS supplier.

The commenter added that tEe policy
stated in CMS’s February 2010
frequently asked question (FAQ) #3
regarding what constitutes “unsolicited
contact” with a beneficiary is
appropriate. CMS’s response to that
question was:

“If a physician contacts a supplier on
behalf of a beneficiary with the beneficiary’s
knowledge, and then a supplier contacts the
beneficiary to confirm or gather information
needed to provide that particular covered
item (including delivery and billing
information), then that contact would not be
considered ‘“unsolicited.” Please note that
the beneficiary need only be aware that a
supplier will be contacting him/her regarding
the prescribed covered item, recognizing that
the appropriate supplier may not have been
identified at the time of consultation.”

Response: We appreciate the
commenter’s support. We note that we
did not specifically solicit comments on
our proposed change to § 424.57(c)(11).
As such, we are not in a position to
incorporate the commenter’s requested
revision of §424.57(c)(11) into this final
rule. However, we have addressed these
concerns in our Frequently Asked
Questions (FAQ) section (available at
http://www.cms.gov/
MedicareProviderSupEnroll/ by clicking

on “DME Supplier Telemarketing
Frequently Asked Questions” under the
“Downloads” section) and may update
that information in the future.

Comment: A commenter supported
CMS’s proposed revisions regarding
§424.57(c)(11), believing that the
current standard prohibiting “direct
solicitation” of beneficiaries is too
broad, thus making it difficult for
compliant suppliers to operate their
businesses and respond to the care
expectations of beneficiaries. The
commenter posed several scenarios,
asking whether any of them violated the
DMEPOS supplier standards.

Response: We appreciate the
commenter’s support. For the scenarios
that the commenter posed, we will be
conducting significant outreach to the
DMEPOS supplier and beneficiary
communities before and after the
implementation of this final rule. This
will include the issuance of updated
frequently asked questions (FAQs). We
will address the general tenets of the
commenter’s scenarios in our FAQ
updates.

Comment: One commenter stated that
the proposal to remove the definition of
“direct solicitation” from §424.57(c)(11)
will continue to unnecessarily restrain
DMEPOS suppliers. In order to reduce
annoying or abusive marketing practices
while also granting suppliers more
freedom to legitimately contact
beneficiaries, the commenter
recommended that §424.57(c)(11) be
revised to allow beneficiaries to give
verbal permission for a supplier to
contact them, and/or allow DMEPOS
suppliers to contact beneficiaries when
they have received a written order or
prescription for a Medicare-covered
item to be furnished from the patient’s
physician prior to contact with the
beneficiary.

Response: We disagree with the
commenter’s first recommendation as it
pertains to §424.57(c)(11)(i) regarding
verbal consent. Due to the potential for
abuse, we believe it is important that
there be a documented record of the
beneficiary’s approval of the contact.
Concerning this recommendation and as
previously explained, we are not in a
position to adopt this suggestion for this
final rule. However, we may consider
addressing the issue through future
rulemaking.

Comment: A commenter noted that
the April 4, 2011 proposed rule stated:
“In the interim, we intend to instruct
Medicare contractors to continue
applying the restrictions on telephone
solicitation that were in effect before
publication of the August 27, 2010 final
rule, instead of implementing the final
rule’s requirements regarding direct
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solicitation.” The commenter requested
that CMS explain its legal authority to
instruct Medicare contractors not to
enforce the regulatory modification to
the “direct solicitation” requirement
made in the August 27, 2010 final rule.
The commenter stated that Federal
regulations have the effect of law and
that CMS instructions cannot trump
them.

Response: We understand the
commenter’s concerns. However, due to
the concerns that we ourselves had
regarding the implementation of the
August 27, 2010 final rule, we decided
not to enforce it while working on the
April 4, 2011 proposed rule. Indeed, we
believed that the direct solicitation
restrictions in the August 27, 2010 rule
created an exigent situation, such that
enforcement of the rule as written
would have been problematic. Nor
would it have benefitted the DMEPOS
supplier community, Medicare
beneficiaries, or CMS for the August 27,
2010 rule to have been enforced while
waiting for the restrictions in question
to be removed via a subsequent
regulation.

Comment: A commenter
recommended that CMS retain the
“direct solicitation” provisions
established in the August 27, 2010 final
rule, and modify the definition of
“direct solicitation” found in §424.57(a)
by deleting the phrase, “which includes,
but is not limited to.” The commenter
believes by deleting this phrase it would
make the “direct solicitation” definition
less ambiguous.

Response: For reasons previously
stated, we believe that the definition of
“direct solicitation”” should be deleted
from the regulations.

Comment: A commenter requested
that CMS explain, using actual
examples: (1) Why it believed a problem
existed in unwanted and unsolicited
communications between DMEPOS
suppliers and beneficiaries; (2) whether
those problems have abated or
increased; and (3) why it is not taking
the necessary steps to reduce or
eliminate unwanted and unsolicited
communications between DMEPOS
suppliers and beneficiaries.

Response: We disagree with the
commenter’s assertion that we have not
taken steps to resolve these problems.
We have not conducted formal studies
in a way that would enable us to
quantify whether those issues have
abated or increased. Although we are
modifying the supplier standard on
direct solicitation at § 424.57(c)(11), we
will continue to actively monitor the
issue of unwanted and unsolicited
communications between DMEPOS
suppliers and beneficiaries. We will also

be working with law enforcement
agencies to determine if further agency
intervention is required. In the event we
believe that we need to take action to
limit these types of communications, we
will engage in further rulemaking to
address this concern.

Comment: A commenter
recommended that CMS add a
subparagraph (iv) to §424.57(c)(11) that
will allow suppliers, after receipt of a
prescription or prescriber order, to
contact individuals to coordinate the
delivery of a covered item. The
commenter stated that it can be
extremely difficult, and sometimes
impossible, for suppliers to coordinate
timely delivery of an item without first
contacting the beneficiary. The
commenter also noted that the proposed
language in §424.57(c)(11)(ii) is
ambiguous because it states that the
supplier may contact the beneficiary to
arrange delivery only after the item has
already been furnished. In short, the
commenter contends that the supplier
must contact the beneficiary in order to
furnish the item; waiting for written
permission from the beneficiary before
contacting him or her is neither
practical nor efficient. Another
commenter agreed that contact with the
beneficiary is necessary so that the item
can be furnished. Another commenter
contended that contacting beneficiaries
about the delivery of a prescribed item
is, in actuality, “care coordination,” not
telemarketing, and is not an
“unsolicited communication.”

Response: As previously explained,
we are not able to adopt the
commenter’s recommendation.
However, we may consider addressing
the issue through future rulemaking.

Comment: A commenter stated that
the August 27, 2010 final rule contained
a CMS response to a public comment in
that rule that stated:

However, if a physician contacts the
supplier on behalf of the beneficiary’s [sic]
with the beneficiary’s knowledge, and then a
supplier contacts the beneficiary to confirm
or gather information needed to provide that
particular covered item (including the
delivery and billing information), then that
contact would not be considered a direct
solicitation for the purpose of this standard.
This is the case even if the physician has not
specified the precise DMEPOS supplier that
will be contacting the beneficiary regarding
the item referred by that physician.

The commenter stated that the April 4,
2011 proposed rule removing the
prohibition against “direct solicitation”
did not address this specific issue. The
commenter sought confirmation that the
quoted verbiage remains CMS policy
notwithstanding the removal of the
“direct solicitation” reference.

Response: For reasons previously
stated, we are finalizing the version of
§424.57(c)(11) that was in the April 4,
2011 proposed rule by removing the
definition of “direct solicitation.” The
language in this final rule reflects our
policy on this particular issue. The
quoted verbiage still reflects our policy
with regard to this provision.

Comment: One commenter stated that
direct solicitation creates an
opportunity for businesses to solicit the
purchase of products that recipients
may not need, and that this opens the
door for fraud and waste.

Response: We appreciate the
commenter’s concern. As previously
stated, we will continue to actively
monitor the issue of unwanted and
unsolicited communications between
DMEPOS suppliers and beneficiaries.
We will also be working with law
enforcement agencies to determine if
further agency intervention is required.
In the event we believe that we need to
take action to limit these types of
communications, we will engage in
further rulemaking to address this
concern.

After review of the public comments
received, we are finalizing our proposals
to remove the definition of “direct
solicitation” from § 424.57(a), to revise
§424.57(c)(11) to remove all references
to “direct solicitation,” and to clarify
that the prohibition is limited to
telephonic contact.

B. Contractual Arrangement Issues

In the August 27, 2010 final rule, we
finalized an additional layer of oversight
of DMEPOS suppliers via State law.
Specifically, we added a new paragraph
(c)(1)(ii) to §424.57. It read—

e State licensure and regulatory
requirements. If a State requires
licensure to furnish certain items or
services, a DMEPOS supplier—

++ Must be licensed to provide the
item or service;

++ Must employ the licensed
professional on a full-time or part-time
basis, except for DMEPOS suppliers
who are—

—Awarded competitive bid contracts
using subcontractors to meet this
standard; or

—Allowed by the State to contract
licensed services as described in
paragraph (c)(1)(ii)(C) of this section;

—Must not contract with an individual
or other entity to provide the licensed
services, unless allowed by the State
where the licensed services are being
performed.

After the implementation of
§424.57(c)(1)(ii), the absence of specific
State laws regarding certain areas of
DMEPOS supplier oversight caused
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confusion among suppliers regarding
who they could contract with. This was
especially true regarding paragraphs
(i1)(B)(2) and (ii)(C), which use the term
“allowed by the State.” Therefore in the
April 4, 2011 proposed rule, we stated
that we would revise § 424.57(c)(1)(ii) to
read—

e State licensure and regulatory
requirements. If a State requires
licensure to furnish certain items or
services, a DMEPOS supplier—

++ Must be licensed to provide the
item or service; and

++ May contract with a licensed
individual or other entity to provide the
licensed services unless expressly
prohibited by State law.

We believed that this change would
clarify our expectations with regard to
State licensure and contracts. We
received the following comment on this
proposal:

Comment: A commenter expressed
support for our proposed revision to
§424.57(c)(1)(ii), stating that it is
straightforward compared to the current
standard. The commenter also posed
several factual scenarios and asked
whether said situations would
constitute violations of the DMEPOS
supplier standards.

Response: We appreciate the
commenter’s support concerning this
provision. As previously mentioned, we
will be conducting outreach to the
DMEPOS supplier community before
and after the implementation of this
final rule. This will include the issuance
of updated FAQs. We will address the
general tenets of the commenter’s
scenarios during this process. We also
remind suppliers that they must always
comply with any applicable Federal and
State laws, including, without
limitation, those related to fraud and
abuse.

After review of the public comments
received, we are finalizing our proposed
revision to § 424.57(c)(1)(ii) without
modification.

C. Local Zoning Requirements

In the August 27, 2010 final rule, we
stated in the new §424.57(c)(1)(iii) that
the DMEPOS supplier must operate its
business and furnish Medicare covered
supplies in compliance with local
zoning requirements. We believe that
this would help ensure that DMEPOS
suppliers were providing goods and
services to Medicare beneficiaries in a
physical location, rather than out of a
residence; indeed, the latter practice is
often prohibited by municipal code
zoning requirements. However, the wide
variances in State and municipal laws
and the potential difficulty our
contractors could have in verifying

compliance with municipal codes, led
us to propose the elimination of
§424.57(c)(1)(iii) in the April 4, 2011
proposed rule. In hindsight, we believe
that the task of ensuring that DMEPOS
suppliers comply with local zoning
requirements is best left to the States.
The State’s verification of the supplier’s
compliance will generally be reflected
in the supplier’s business license status,
which the National Supplier
Clearinghouse (NSC) validates. Thus,
ensuring the supplier’s adherence to all
State and local laws is, in part,
accomplished through the verification
of the supplier’s licensure status. We
received the following comments on
this proposal:

Comment: A commenter requested
that CMS explain the following:

e Whether the NSC verified that
suppliers met local zoning requirements
before the publication of the January 25,
2008 proposed rule entitled “Medicare
Program; Establishing Additional
Medicare Durable Medical Equipment,
Prosthetics, Orthotics and Supplies
(DMEPOS) Supplier Enrollment
Standards.”

o Whether the NSC verified that
DMEPOS suppliers met local zoning
requirements between January 2008 and
the publication of the August 27, 2010
final rule.

e How this proposed change (that is,
no longer verifying local zoning
requirements) will impact CMS’s efforts
to reduce fraud, waste and abuse in the
Medicare program.

¢ Whether it believes that more
unscrupulous DMEPOS suppliers will
try and obtain Medicare billing
privileges in residential neighborhoods
as a result of limiting the NSC from
denying or revoking Medicare billing
privileges based on local zoning
requirements.

Response: The NSC did not routinely
verify, either before or after the
publication of the January 25, 2008
proposed rule, whether DMEPOS
suppliers met local zoning
requirements. Therefore, we believe that
our proposed change will not impact
our ability to combat fraud, waste, and
abuse, as it simply codifies existing
practices. As explained previously, the
State’s verification of the supplier’s
compliance with local laws will often be
reflected in the supplier’s State business
license status, which the NSC verifies.
We note that DMEPOS suppliers would
still be required to comply with all
applicable Federal and State laws to
comply with the supplier standards.
Furthermore, suppliers are still required
to comply with all applicable local
zoning requirements. However, we
believe that allowing local

municipalities to enforce their zoning
requirements is most appropriate, as
they are most familiar with their
respective requirements and have
jurisdiction over these matters.

Comment: One commenter stated that
in the April 4, 2011 proposed rule, CMS
stated: “In the August 27, 2010 final
rule, we finalized regulations at
§424.57(c)(1)(iii) that required DMEPOS
suppliers to comply with all local
zoning requirements.” This statement,
the commenter contended, made it
appear that CMS established the
requirement that DMEPOS suppliers
adhere to local zoning requirements in
August 2010. The commenter disagreed
with this statement, noting that the
March 2009 version of the CMS—-855S
showed that CMS required DMEPOS
suppliers to submit “local (city/county)
business licenses’ in March 2009, if not
before. The commenter recommended
that CMS withdraw its proposal to
remove the provision found at
§424.57(c)(1)(iii) until it provides more
facts and data to the public about why
this change should be made. Another
commenter opposed the proposal to
remove §424.57(c)(1)(iii), believing that
it would increase Medicare’s exposure
to fraud, waste, and abuse.

Response: The previously quoted
statement in the August 27, 2010 final
rule was not meant to imply that
§424.57(c)(1)(iii) was a new
requirement. It was merely a
restatement of the fact that we had
finalized § 424.57(c)(1)(iii) in the August
27, 2010 rule. However, we decline to
accept the suggestion to withdraw our
proposal to remove §424.57(c)(1)(iii) for
the reasons outlined in the April 4, 2011
proposed rule and in the summary of
this provision outlined earlier in this
final rule.

After review of the public comments
received, we are finalizing the proposed
changes to § 424.57(c)(1) without
modification.

D. State Licensure Requirement
Exception

Per §424.57(c)(7), a DMEPOS supplier
must maintain a physical facility on an
appropriate site. The August 27, 2010
final rule added several paragraphs to
§424.57(c)(7), of which paragraph
(c)(7)(i)(A) stated that an appropriate
site must, among other things, meet the
following size requirement:

Except for State-licensed orthotic and
prosthetic personnel providing custom
fabricated orthotics or prosthetics in private
practice, (the DMEPOS supplier) maintains a
practice location that is at least 200 square
feet. (Parentheses added.)

In the April 4, 2011 rule, we proposed
to modify § 424.57(c)(7)(i)(A) to allow
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orthotic and prosthetic professionals to
qualify for the minimum square footage
exception if the State does not offer
licensure. We believed that due to
variations in State licensing procedures,
comparable practitioners should not be
excluded from this exception. Of course,
if a State does offer licensure for
orthotic and prosthetic professionals,
the supplier must obtain licensure in
order to qualify for the minimum square
footage exception. We received the
following comments on this proposal:

Comment: For the square footage
requirements, a commenter stated that
DMEPOS suppliers furnishing orthotic
and prosthetic items and services
should have a facility large enough to
perform all activities associated with
orthotic and prosthetic activities,
including a laboratory. The commenter
expressed concern about orthotic and
prosthetic offices that are very small,
have little overhead, and spend time
serving patients at nursing homes and
other provider facilities. The commenter
stated that this makes it difficult for
larger facilities to compete.

Response: As we stated in the August
27, 2010 final rule (75 FR 52636), we
received the following comment to the
January 25, 2008 proposed rule, which
proposed a minimum square footage
requirement in § 424.57(c)(7):

One commenter believes the minimum
square footage requirement causes potential
issues for orthotic and prosthetic suppliers,
since the lab area is separate from the patient
area and is often located off-site. The patient
interaction area is most important, but since
this area can be as small as 80 square feet,
the size requirement should not be imposed
as to orthotic and prosthetic suppliers.

We agreed with this comment and, as
a result, established an exception to the
proposed requirement for certain
orthotic and prosthetic suppliers. While
we understand the April 4, 2011,
proposed rule commenter’s concerns,
we continue to believe that this
exception is necessary.

After review of the public comments
received, we are finalizing the proposed
changes to §424.57(c)(7)(i)(A) without
modification.

E. Open Hours Exception

Section 424.57(c)(30)(i), in the August
27, 2010 final rule, states that suppliers
must be open to the public a minimum
of 30 hours per week. Section
(c)(30)(i1)(B) of this section prescribes an
exception to this requirement for
“licensed non-physician practitioners
whose services are defined in sections
1861(p) and 1861(g) of the Act (and)
furnishes items to his or her own
patients as part of his or her
professional service.” (Parentheses

added.) Sections 1861(p) and (g) of the
Act define certain outpatient physical
therapy services and certain outpatient
occupational therapy services,
respectively. In the April 4, 2011
proposed rule to clarify which non-
physician practitioners fall under
§424.57(c)(30)(ii)(B), we proposed to
remove the phrase “licensed non-
physician practitioners” from
§424.57(c)(30)(ii)(B) and simply refer to
physical and occupational therapists.

We did not receive any comments on
this provision. Therefore, we are
finalizing proposed changes to
§424.57(c)(30)(ii)(B) without
modification.

F. Out of Scope Comments

We received several other comments
that were outside of the scope of the
proposed rule. Therefore, we are not
addressing these comments in this final
rule.

I1I. Provisions of Final Rule

This final rule finalizes the provisions
of the proposed rule without
modification.

IV. Collection of Information
Requirements

This document does not impose
information collection and
recordkeeping requirements.
Consequently, it need not be reviewed
by the Office of Management and
Budget under the authority of the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35).

V. Regulatory Impact Statement

We have examined the impacts of this
rule as required by Executive Order
12866 on Regulatory Planning and
Review (September 30, 1993), Executive
Order 13563 on Improving Regulation
and Regulatory Review (February 2,
2011), the Regulatory Flexibility Act
(RFA) (September 19, 1980, Pub. L. 96—
354), section 1102(b) of the Social
Security Act, section 202 of the
Unfunded Mandates Reform Act of 1995
(March 22, 1995; Pub. L. 104—4),
Executive Order 13132 on Federalism
(August 4, 1999), and the Congressional
Review Act (5 U.S.C. 804(2)).

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
(RIA) must be prepared for major rules
with economically significant effects

($100 million or more in any 1 year).
This final rule does not reach the
economic threshold and thus is not
considered a major rule.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and small
governmental jurisdictions. Most
hospitals and most other providers and
suppliers are small entities, either by
nonprofit status or by having revenues
of $7.0 million to $34.5 million in any
1 year. Individuals and States are not
included in the definition of a small
entity. We are not preparing an analysis
for the RFA because the Secretary has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities.
The provisions contained in this final
rule are primarily procedural and do not
require DMEPOS suppliers to incur
additional operating costs. They merely
clarify several provisions in the
DMEPOS supplier standards covered in
§424.57. We anticipate a minimal
economic impact, if any, on small
entities.

As of March 2008, there were 113,154
individual DMEPOS suppliers.
However, due to the affiliation of some
DMEPOS suppliers with chains, there
were only approximately 65,984 unique
billing numbers. We believe that
approximately 20 percent of the
DMEPOS suppliers are located in rural
areas.

Comment: A commenter suggested
that we use current data (for example,
June 2011) rather than data from 2008
to update the number of DMEPOS
suppliers found in the Regulatory
Impact Analysis (RIA) and the
percentage of DMEPOS suppliers that
are located in rural areas.

Response: The percentage of DMEPOS
suppliers located in rural areas remains
largely unchanged from 2008. As of June
2011, there were approximately 102,000
individual DMEPOS suppliers enrolled
in Medicare. We believe that
approximately 20 percent of Medicare-
enrolled DMEPOS suppliers are located
in rural areas.

Comment: A commenter
recommended that CMS more fully
explain how this proposed change will
impact Medicare beneficiaries.

Response: We believe that Medicare
beneficiaries will be well-served by the
provisions of this final rule, as the
protections afforded by §424.57(c)(11)
will remain largely intact.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
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a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 604 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of

a metropolitan statistical area and has
fewer than 100 beds. We are not
preparing an analysis for section 1102(b)
of the Act because the Secretary has
determined that this final rule will not
have a significant impact on the
operations of a substantial number of
small rural hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
also requires that agencies assess
anticipated costs and benefits before
issuing any rule whose mandates
require spending in any 1 year of $100
million, updated annually for inflation.
In 2011, that threshold is approximately
$136 million. This rule does not
mandate expenditures by State, local, or
tribal governments, in the aggregate, or
by the private sector, of $136 million;
therefore, no analysis is required.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
Since this regulation does not impose
any costs on State or local governments,
the requirements of E.O. 13132 are not
applicable.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

List of Subjects in 42 CFR Part 424

Emergency medical services, Health
facilities, Health professionals,
Medicare, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Centers for Medicare &
Medicaid Services amends 42 CFR
chapter IV as set forth below:

PART 424—CONDITIONS FOR
MEDICARE PAYMENT

m 1. The authority citation for part 424
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh).

Subpart D—To Whom Payment Is
Ordinarily Made

§424.57 [Amended]
m 2. Section 424.57 is amended by—

m A. Removing the definition of “Direct
solicitation” in paragraph (a).
m B. Revising paragraph (c)(1)(ii).
m C. Removing paragraph (c)(1)(iii).
m D. Revising paragraphs (c)(7)(i)(A) and
(c)(11).
m E. In paragraph (c)(30)(ii)(B),
removing the phrase “Licensed non-
physician practitioners” and adding the
phrase “A physical or occupational
therapist” in its place.

The additions and revisions read as
follows:

§424.57 Special payment rules for items
furnished by DMEPOS suppliers and
issuance of DMEPOS supplier billing
privileges.

* % %

%2]) R

(ii) State licensure and regulatory
requirements. If a State requires
licensure to furnish certain items or
services, a DMEPOS supplier—

(A) Must be licensed to provide the
item or service; and

(B) May contract with a licensed
individual or other entity to provide the
licensed services unless expressly
prohibited by State law.

* * * * *

(7] * % %

(1) L

(A)(1) Except for orthotic and
prosthetic personnel described in
paragraph (c)(7)(1)(A)(2) of this section,
maintains a practice location that is at
least 200 square feet beginning—

(1) September 27, 2010 for a
prospective DMEPOS supplier;

(i) The first day after termination of
an expiring lease for an existing
DMEPOS supplier with a lease that
expires on or after September 27, 2010
and before September 27, 2013; or

(iii) Septem %er 27,2013, for an
existing DMEPOS supplier with a lease
that expires on or after September 27,
2013.

(2) Orthotic and prosthetic personnel
providing custom fabricated orthotics or
prosthetics in private practice do not
have to meet the practice location
requirements in paragraph (c)(7)(i)(A)(1)
of this section if the orthotic and
prosthetic personnel are—

(i) State-licensed; or

(i1) Practicing in a State that does not
offer State licensure for orthotic and
prosthetic personnel.

* * * * *

(11) Must agree not to contact a
beneficiary by telephone when
supplying a Medicare-covered item
unless one of the following applies:

(i) The individual has given written
permission to the supplier to contact
them by telephone concerning the
furnishing of a Medicare-covered item
that is to be rented or purchased.

(ii) The supplier has furnished a
Medicare-covered item to the individual
and the supplier is contacting the
individual to coordinate the delivery of
the item.

(iii) If the contact concerns the
furnishing of a Medicare-covered item
other than a covered item already
furnished to the individual, the supplier
has furnished at least one covered item
to the individual during the 15-month
period preceding the date on which the
supplier makes such contact.

* * * * *
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: January 11, 2012.
Marilyn Tavenner,
Acting Administrator, Centers for Medicare
& Medicaid Services.

Approved: February 21, 2012.
Kathleen Sebelius,
Secretary, Department of Health and Human
Services.
[FR Doc. 20125913 Filed 3-9-12; 4:15 pm]
BILLING CODE 4120-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 111213751-2012-02]
RIN 0648-XB038

Fisheries of the Exclusive Economic
Zone Off Alaska; Reallocation of
Pollock in the Bering Sea and Aleutian
Islands; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; correction.

SUMMARY: NMFS is correcting a
temporary rule that published on
February 29, 2012, reallocating the
projected unused amounts of pollock
directed fishing allowances from the
Aleut Corporation and the Community
Development Quota from the Aleutian
Islands subarea to the Bering Sea
subarea directed fisheries. There are
errors in the table for the pollock
allocation in the Aleutian Island subarea
and the Bogoslof District.

DATES: Effective March 14, 2012 through
2400 hrs, A.L.t., December 31, 2012, and
is applicable beginning February 29,
2012.
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FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—-7269.

SUPPLEMENTARY INFORMATION:

Need for Correction

NMEF'S published a reallocation of the
projected unused amount of pollock
directed fishing allowances from the
Aleut Corporation and from the
Community Development Quota from
the Aleutian Islands subarea to the
Bering Sea subarea directed fisheries, in
the Federal Register on Wednesday,
February 29, 2012 (77 FR 12214). In
Table 3, titled Final 2012 and 2013
Allocations of Pollock TACS to the
Directed Pollock Fisheries and to the
CDQ Directed Fishing Allowances, there
is an error on page 12215 in row 16 of
the third column. The 2012 A season
directed fishing allowance for the Aleut
Corporation is incorrectly specified as
15,500 metric tons (mt), instead of the
correct number of “5,000”’ mt. This

correction is necessary because the
incorrectly specified number exceeds
the Aleut Corporation’s annual 2012
directed fishing allowance of 5,000 mt
of pollock.

There is also an error on page 12215,
row 17, in columns two and six. The
2012 and 2013 Bogoslof District
incidental catch allowances (ICAs) were
incorrectly specified as 150" mt
instead of the correct “500” mt. These
corrections are necessary to provide
sufficient ICAs.

The Assistant Administrator for
Fisheries, NOAA (AA), finds good cause
to waive the requirement to provide
prior notice and opportunity for public
comment pursuant to the authority set
forth at 5 U.S.C. 553(b)(B) as such
requirement is impracticable and
contrary to the public interest. This
correction notice makes only minor
changes and does not change operating
practices in the fisheries. Corrections
should be made as soon as possible to

avoid confusion for participants in the
fisheries.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Correction

In rule FR Doc. 2012—-4836 published
on February 29, 2012, (72 FR 12214)
make the following corrections:

1. On page 12215, in Table 3, row 16
(the row beginning ““Aleut Corporation),
column 3, the entry “15,500” is
corrected to read ““5,000”.

2. Also, in row 17 (the row beginning
“Bogoslof District ICA”), in columns
two and six, the entry “150” is corrected
to read “500”.

The following table is corrected and
reprinted in its entirety:

TABLE 3—FINAL 2012 AND 2013 ALLOCATIONS OF POLLOCK TACS TO THE DIRECTED POLLOCK FISHERIES AND TO THE
CDQ DIRECTED FISHING ALLOWANCES (DFA) 1

[Amounts are in metric tons]

2012 A season! 5 2012 ) 2013 A season! 5 2013 )
2012 season 2013 season
Area and sector Allocations | A season SCA har- B season | Allocations | A season SCA har- B season
DFA vest limit2 DFA DFA vest limit2 DFA
Bering Sea subarea ......... 1,212,400 n/a n/a n/a 1,201,900 n/a n/a n/a
CDQ DFA ..., 121,900 48,760 34,132 73,140 120,190 48,076 33,653 72,114
ICAT s 32,400 n/a n/a n/a 32,451 n/a n/a n/a
AFA Inshore .......ccccce...... 529,050 211,620 148,134 317,430 524,629 209,852 146,896 314,778
AFA Catcher/Processors 3 423,240 169,296 118,507 253,944 419,703 167,881 117,517 251,822
Catch by C/Ps 387,265 154,906 n/a 232,359 384,029 153,611 n/a 230,417
Catch by CVs3 35,975 14,390 n/a 21,585 35,675 14,270 n/a 21,405
Unlisted C/P Limit4 .. 2,116 846 n/a 1,270 2,099 839 n/a 1,259
AFA Motherships ............. 105,810 42,324 29,627 63,486 104,926 41,970 29,379 62,956
Excessive Harvesting
Limit5 s 185,168 n/a n/a n/a 183,620 n/a n/a n/a
Excessive Processing
Limit® ... 317,430 n/a n/a n/a 314,778 n/a n/a n/a
Total Bering Sea DFA 1,058,100 423,240 296,268 634,860 1,049,259 419,703 293,792 629,555
Aleutian Islands subarea’ 6,600 n/a n/a n/a 19,000 n/a n/a n/a
CDQ DFA ..., 0 0 n/a 0 1,900 760 n/a 1,140
ICA e 1,600 800 n/a 800 1,600 800 n/a 800
Aleut Corporation ............. 5,000 5,000 n/a 0 15,500 15,500 n/a 0
Bogoslof District ICA7 ...... 500 n/a n/a n/a 500 n/a n/a n/a

1 Pursuant to §679.20(a)(5)(i)(A), the BS subarea pollock, after subtracting the CDQ DFA (10 percent) and the ICA (3 percent), is allocated as
a DFA as follows: inshore sector—50 percent, catcher/processor sector (C/P)—40 percent, and mothership sector—10 percent. In the BS sub-
area, 40 percent of the DFA is allocated to the A season (January 20—June 10) and 60 percent of the DFA is allocated to the B season (June
10-November 1). Pursuant to §679.20(a)(5)(iii)(B)(2)(/) and (ii), the annual Al pollock TAC, after subtracting first for the CDQ directed fishing al-
lowance (10 percent) and second the ICA (1,600 mt), is allocated to the Aleut Corporation for a directed pollock fishery. In the Al subarea, the A

season is allocated 40 percent of the ABC and the B season is allocated the remainder of the directed pollock fishery.

2|n the BS subarea, no more than 28 percent of each sector’'s annual DFA may be taken from the SCA before April 1. The remaining 12 per-
cent of the annual DFA allocated to the A season may be taken outside of SCA before April 1 or inside the SCA after April 1. If less than 28 per-
cent of the annual DFA is taken inside the SCA before April 1, the remainder will be available to be taken inside the SCA after April 1.

3 Pursuant to §679.20(a)(5)(i)(A)(4), not less than 8.5 percent of the DFA allocated to listed catcher/processors shall be available for harvest
only by eligible catcher vessels delivering to listed catcher/processors.

4Pursuant to §679.20(a)(5)(i)(A)(4)(iii), the AFA unlisted catcher/processors are limited to harvesting not more than 0.5 percent of the catcher/
processors sector’s allocation of pollock.

5Pursuant to §679.20(a)(5)(i)(A)(6), NMFS establishes an excessive harvesting share limit equal to 17.5 percent of the sum of the non-CDQ

pollock DFAs.

(
(

6 Pursuant to §679.20(a)(5)(i)(A)(7), NMFS establishes an excessive processing share limit equal to 30.0 percent of the sum of the non-CDQ

pollock DFAs.
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7The Bogoslof District is closed by the final harvest specifications to directed fishing for pollock. The amounts specified are for ICA only and
are not apportioned by season or sector.
Note: Seasonal or sector apportionments may not total precisely due to rounding.

Authority: 16 U.S.C. 1801 et seq. Dated: March 9, 2012.
Steven Thur,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-6198 Filed 3—13-12; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

5 CFR Part 7501
[Docket No. FR-5542—P—01]
RIN 2501-AD55

Supplemental Standards of Ethical
Conduct for Employees of the
Department of Housing and Urban
Development

AGENCY: Office of the Secretary,
Department of Housing and Urban
Development.

ACTION: Proposed rule.

SUMMARY: The Department of Housing
and Urban Development (HUD), with
the concurrence of the Office of
Government Ethics (OGE), seeks
comments on the proposed amendments
to HUD’s Supplemental Standards of
Ethical Conduct, which are regulations
for HUD officers and employees that
supplement the Standards of Ethical
Conduct for Employees of the Executive
Branch (Standards) issued by OGE. To
ensure a comprehensive and effective
ethics program at HUD, and to address
ethical issues unique to HUD, the
proposed rule reflects statutory changes
that were enacted subsequent to the
promulgation of HUD’s Supplemental
Standards of Conduct regulation in
1996; significantly, the transfer of
general regulatory authority over the
Federal National Mortgage Association
and the Federal Home Loan Mortgage
Corporation from HUD to the Federal
Housing Finance Agency (FHFA). In
addition, the proposed rule revises
definitions used in HUD’s Supplemental
Standards of Conduct to reflect updated
titles and positions and clarifies existing
prohibitions on certain financial
interests and outside employment to
better guide employee conduct, while
upholding the integrity of HUD in the
administration of its programs.

DATES: Comment Due Date: May 14,
2012.

ADDRESSES: Interested persons are
invited to submit comments regarding

this proposed rule. All comments must
be in writing and be addressed to the
Regulations Division, Office of General
Counsel, Department of Housing and
Urban Development, 451 7th St. SW.,
Room 10276, Washington, DC 20410—
0500. There are two methods for
submitting public comments. All
submissions must refer to the above
docket number and title.

1. Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW., Room 10276,
Washington, DC 20410-0500.

2. Electronic Submission of
Comments. Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations.gov. HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public. Comments submitted
electronically through the
www.regulations.gov Web site can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

Note: To receive consideration as public
comments, comments must be submitted
through one of the two methods specified
above. Again, all submissions must refer to
the docket number and title of the rule.

No Facsimile Comments. Facsimile
(FAX) comments are not acceptable.

Public Inspection of Public
Comments. All properly submitted
comments and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m. and 5 p.m. weekdays at the above
address. Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at 202—402—
3055 (this is not a toll-free number).
Individuals with speech or hearing
impairments may access this number
via TTY by calling the Federal Relay
Service, toll-free, at 800-877-8339.
Copies of all comments submitted are

available for inspection and
downloading at www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Robert H. Golden, Assistant General
Counsel, Ethics Law Division, telephone
number 202—402-6334, or Peter J.
Constantine, Associate General Counsel
for Ethics and Personnel Law, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW., Washington, DC 20410,
telephone number 202-402-2377.
Persons with hearing or speech
impairments may access this number
through TTY by calling the toll-free
Federal Relay Service at 800-877-8339.
SUPPLEMENTARY INFORMATION:

I. Background

Executive Order 12674, as amended
by Executive Order 12731, authorized
OGE to establish a single,
comprehensive, and clear set of
executive-branch standards of conduct.
On August 7, 1992, OGE published the
Standards of Ethical Conduct for
Employees of the Executive Branch
(Standards), as codified at 5 CFR part
2635. (See 57 FR 35006, as corrected at
57 FR 48557 and 57 FR 52583.) The
Standards, effective February 3, 1993,
set uniform ethical conduct standards
applicable to all executive branch
personnel.

With the concurrence of OGE, 5 CFR
2635.105 authorizes executive branch
agencies to publish agency-specific
supplemental regulations necessary to
implement their respective ethics
programs. Pursuant to this authority,
HUD, with OGE’s concurrence,
published on July 9, 1996, a final rule
to establish its supplementary standards
of ethical conduct for HUD employees
(61 FR 36246). HUD, with OGE’s
concurrence, now proposes to amend its
supplemental standards in order to
successfully implement HUD’s ethics
program in light of recent statutory
changes to HUD’s programs and
operations. One of the most significant
statutory changes to HUD programs and
operations was made by the Housing
and Economic Recovery Act of 2008
(HERA) (Pub. L. 110-289, approved July
30, 2008). HERA transfers regulatory
authority over the Federal National
Mortgage Association (Fannie Mae) and
the Federal Home Loan Mortgage
Corporation (Freddie Mac) (collectively
referred to as the Government
Sponsored Enterprises, or GSEs) from
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HUD to the Federal Housing Finance
Agency (FHFA). Based on this transfer
of regulatory authority, HUD has
decided to remove provisions of its
Supplemental Standards of Conduct
that prohibit all HUD employees from
owning certain financial interests issued
by the GSEs. In addition, HUD has
decided to remove § 7501.106 of its
Supplemental Standards of Conduct
that apply to employees whose duties
involve the regulation or oversight of
the GSEs. Section 7501.106 prohibits
covered employees from, among other
things, owning financial interests in
certain mortgage institutions and from
performing any work, either
compensated or uncompensated, for or
on behalf of a mortgage institution. The
removal of § 7501.106 is based on
HUD’s determination that this section is
no longer necessary to ensuring the
impartiality and integrity in the
administration of HUD’s programs.

In addition, this proposed rule revises
definitions used in HUD’s Supplemental
Standards of Conduct to reflect updated
titles and positions and clarifies existing
prohibitions on certain financial
interests and outside employment to
better guide employee conduct, while
upholding the integrity of HUD in the
administration of its programs. This rule
also proposes to add a new § 7501.106
that clarifies the authority of the HUD
OIG in the agency’s ethics program and
establishes it as a separate component as
provided by 5 CFR 2635.203(a).

II. Amendments Proposed by This Rule

The following is a section-by-section
overview of the amendments proposed
by this rule.

Section 7501.101
This section remains unchanged.

Section 7501.102 Definitions

Proposed § 7501.102 updates and
clarifies key terms already in the current
regulation. In addition, it adds new
terms to reflect current HUD policy and
removes terms that are no longer used
in the regulation. Specifically, the
proposed definitions of “Agency
designee” and ‘“Designated Agency
Ethics Official (DAEO)” are revised to
reflect updated office names and titles
within the current HUD organization.
Definitions of “Bureau,” “Bureau Ethics
Counselor,” and “Deputy Bureau Ethics
Counselor,” are proposed to clarify the
Office of Inspector General’s
responsibilities in HUD’s ethics
program. Additionally, the reference to
the Inspector General (IG) is removed
from the definition of “agency
designee” in favor of adding definitions
for “Bureau,” ‘“Bureau Ethics

Purpose

Counselor,” and “Deputy Bureau Ethics
Counselor.” “Bureau” would be defined
to mean the Office of the Inspector
General (OIG). “Bureau Ethics
Counselor” and ‘“Deputy Bureau Ethics
Counselor” would be defined to mean,
respectively, the General Counsel for
OIG and the OIG employees to whom
the OIG General Counsel delegates
responsibility to make determinations,
issue explanatory guidance, or establish
procedures necessary to implement this
part, subpart I of 5 CFR part 2634, and
5 CFR part 2635 for Bureau employees.
HUD is proposing these amendments to
make the structure of its ethics program
more consistent with the structure used
by other federal agencies and to more
clearly describe the role and
responsibilities of the IG in HUD’s
ethics program.

The proposed definition of
“employment” is also clarified to
provide that employment includes
uncompensated activity, such as
volunteer work for others while off-
duty.

The terms “assistance” and “‘security”’
are proposed to be removed from
§7501.102, because these terms are no
longer used in HUD’s supplemental
regulations.

Section 7501.103 Waivers

Proposed § 7501.103 clarifies the
procedure for requesting a waiver, and
makes other minor changes to make the
section clearer. Proposed § 7501.103
adds the requirement that a waiver
request be submitted in writing to an
agency designee and should include the
employee’s office and division; a
description of the employee’s official
duties; the nature and extent of the
waiver; a detailed statement of facts to
support the request; and the basis for
the request, such as hardship. This
amendment codifies HUD practice that
a waiver request must be in writing, and
provides direction to employees on
what should be included in a waiver
request for a thorough analysis to be
conducted. The amendment further
confirms HUD practice that hardship
and other exigent circumstances are
legitimate reasons for a waiver request,
and such a request will be considered in
light of HUD’s need to ensure public
confidence in the impartiality and
objectivity with which HUD programs
are administered. This section also
proposes to delegate authority to the
Bureau Ethics Counselor to waive
provisions of this part.

The proposed section also makes
minor textual changes in order to make
the regulation easier to understand.
These textual changes are not intended
to change the meaning of the section.

Section 7501.104 Prohibited Financial
Interests

Proposed § 7501.104 is amended to
remove the reference to covered
employees under § 7501.106(b)(1). This
change reflects the proposed removal of
§7501.106 as discussed in more detail
below in this preamble. The proposed
regulation continues to apply to all HUD
employees, except special government
employees, and to the employee’s
spouse and minor children, because
HUD has determined that ownership of
the financial interests listed in this
section by these individuals constitutes
a significant risk of an apparent conflict
of interest. Additionally, this section is
revised to reflect the changes to HUD
regulatory authority as the result of
HERA, which transferred all general
regulatory authority over Fannie Mae
and Freddie Mac from HUD to the
FHFA.

Existing § 7501.104(a)(1) is proposed
to be removed. The prohibition in this
section was promulgated in 1968 after
Congress provided HUD with general
regulatory authority over Fannie Mae
through the Federal National Mortgage
Association Charter Act (12 U.S.C. 1716
et seq.). Under this 1968 statute, HUD
was directed to establish housing goals
for Fannie Mae, specifically a goal for
low- and moderate-income housing and
a goal for housing located in central
cities. Beginning in 1968, HUD’s
Standards of Conduct prohibited
employees from owning securities
issued by Fannie Mae or securities
collateralized by Fannie Mae securities.
(See 24 CFR 0.735.205(a)(3) (1968).)
Section 7501.104(a)(1) is no longer
necessary since HERA transferred the
general regulatory functions over Fannie
Mae to FHFA.

Existing § 7501.104(a)(2) is also
proposed to be removed. In 1989,
Congress passed the Financial
Institutions Reform, Recovery, and
Enforcement Act (FIRREA) and granted
HUD essentially the same authority over
Freddie Mac as it had over Fannie Mae.
In response to this additional authority,
HUD'’s standards of conduct were
updated to include a prohibition against
owning securities issued by Freddie
Mac or securities collateralized by
Freddie Mac securities. HUD has
determined that the prohibition is no
longer necessary because of HERA.

The remaining provisions are
redesignated accordingly.

Proposed §7501.104(a)(1) adopts
language from the current
§7501.104(a)(3).

Proposed § 7501.104(a)(2) is based on
current § 7501.104(a)(4), but is revised
to add clarity. Specifically, the revised
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section replaces the phrase “in a
multifamily project or single family
dwelling, cooperative unit, or
condominium unit” with the term
“project” in order to cover all HUD
subsidized or insured projects that exist
or may come to exist in the future.
Employee ownership of homes with
mortgages insured under programs of
the Federal Housing Administration
(FHA) and the purchase by employees
of HUD-owned homes, which was an
exception within the prohibition of
§7501.104(a)(4), is now addressed in
exceptions under proposed
§7501.104(b). All remaining HUD
projects, including multifamily projects,
assisted living facilities, nursing homes,
and hospitals, are now included in the
revised prohibition in § 7501.104(a)(2).
Finally, proposed § 7501.104(a)(2) now
uses the term “financial interest” to
replace “stock or other financial
interest” and references OGE
regulations at 5 CFR 2635.403(c) for a
complete definition of the term
“financial interest,” including
examples.

Proposed § 7501.104(a)(3) revises the
language in current § 7501.104(a)(5). A
new exception is proposed that allows
all new HUD employees who already
have a tenant receiving Section 8
subsidies to retain that tenant until the
tenant terminates his or her lease.
Proposed § 7501.104(a)(3)(i)(E) adds a
new exception permitting HUD
employees to receive a Section 8
subsidy for the rental of properties
located in areas of Presidentially
declared emergency or natural disaster
with prior written approval from an
agency designee. HUD’s experience
demonstrates that in rare instances (e.g.,
Hurricane Katrina in 2005 or the 2008
flooding in Cedar Rapids, lowa), there
may be an extreme shortage of
affordable housing in an area due to a
natural disaster or other emergency.
This exception would permit HUD
employees with rentable properties in
these areas to accept new tenants
receiving Section 8 subsidies. These
supplemental ethics regulations are
intended to uphold the integrity of
HUD’s administration of the Section 8
program and are not intended to further
restrict the availability of Section 8
housing, especially in times of acute
housing shortages.

The exceptions provided by proposed
§7501.104(a)(3) continue as long as the
tenant continues to reside in the
property and as long as the rent charged
the tenant is not increased above the
annual rate adjustments permitted by
the Section 8 program. This first
condition codifies HUD’s intent not to
require an employee to terminate the

rental arrangement early or require a
Section 8 tenant to move based solely
on these regulations. The second
condition preserves the current
language of the exceptions.

Current § 7501.104(a)(6) is proposed
to be removed. The current prohibition
against “direct creditor interests” is
undefined and unclear.

Proposed § 7501.104(b), which
provides exceptions to this section on
prohibited financial interests, is revised
to add the phrase “directly or indirectly
receiving, acquiring or owning” to
ensure consistency with § 7501.104(a).
Additionally, this section proposes to
expand the exceptions by eliminating
from current § 7501.104(b)(1) the
prohibition on owning investment funds
that concentrate in residential mortgages
or mortgage-backed securities. This
prohibition is no longer needed to
maintain the integrity of HUD in light of
the fact that HUD no longer has
regulatory authority over Fannie Mae
and Freddie Mac.

Proposed § 7501.104(b)(1) also
provides an exception to the interests
prohibited under proposed
§ 7501.104(a)(2). Section 7501.104(b)(1)
allows the employee, or the employee’s
spouse or minor child, to have a
financial interest in a publicly available
or publicly traded investment fund that
may include interests that are
prohibited under § 7501.104(a)(2), as
long as the employee, or the employee’s
spouse or minor child, neither exercises
control nor has the ability to exercise
control over the fund or the financial
interests held in the fund. This
exception allows the employee, or the
employee’s spouse or minor child, to
have an interest in an investment fund
that may hold interests in HUD
subsidized projects. HUD’s experience
has been that it is extremely difficult to
determine which investment funds have
interests in HUD-subsidized projects,
since that information is not readily
available. Therefore, HUD has decided
that this type of interest does not
present an appearance problem and is
therefore permissible.

Current § 7501.104(b)(2) is proposed
to be removed. Read literally, this
exception had no possible application to
a limited partnership holding. Also,
limited partnerships create no less of an
appearance issue than other legal
entities that could be used as an
investment vehicle and do not warrant
the specific exception.

Proposed § 7501.104(b)(2) provides
that a HUD employee may obtain
mortgage insurance provided by FHA
under section 203 of the National
Housing Act (12 U.S.C. 1709) to assist
in his or her purchase of a single-family

home that serves as the employee’s
principal residence and of one other
single-family residence. Proposed

§ 7501.104(b)(2) provides notice to HUD
employees that they must adhere to the
procedures established by the Assistant
Secretary for Housing—FHA
Commissioner in order to obtain FHA
insurance. This exception was
previously found in § 7501.104(b)(3).

Proposed § 7501.104(b)(3) covers HUD
employees’ purchases of HUD-owned
homes. This provision is currently an
exception within the prohibition of
§7501.104(a)(4); however, since the
provision is permissive, HUD has
moved the exception to proposed
§7501.104(b), where the other
exceptions to the prohibitions to
§7501.104(a) are located. Current
§ 7501.104(a)(4) notifies employees that
the purchase of HUD-held properties
must be consistent with an Office of
Housing handbook that is now outdated.
To avoid the codification of references
to HUD handbooks that may become
obsolete, and thus create a discrepancy
with the supplemental standards,
proposed § 7501.104(b)(3) does not
reference a specific Office of Housing
handbook, but simply provides notice to
HUD employees that they must adhere
to the procedures established by the
Assistant Secretary for Housing—FHA
Commissioner in order to purchase a
HUD-held property.

Proposed § 7501.104(b)(4) has been
added to ensure that the employment
compensation and benefits package for
an employee’s spouse is not covered as
a prohibited financial interest if the
employee’s spouse is employed by an
entity that may have interests in HUD
projects that are prohibited under
proposed § 7501.104(a)(2). For example,
an employee’s spouse is not restricted
from earning a salary and other benefits
as compensation for employment with a
real estate development company that
does multifamily business with HUD.

Proposed § 7501.104(b)(5) contains a
revised provision that permits
employees, or their spouses or minor
children, to hold Government National
Mortgage Association (GNMA)
securities. The ownership of GNMA
securities is currently addressed in
§ 7501.104(b)(1). Under this provision,
an employee or the spouse or minor
child of an employee may not own an
interest in an investment fund that has
an objective or practice of investing in
residential mortgages or securities
backed by residential mortgages except
those of GNMA. Since HUD is
proposing to revise § 7501.104(b)(1), the
provision addressing ownership of
GNMA securities is established as a
separate exception.
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Section 7501.105 Outside Activities

Proposed § 7501.105 governs the
outside activities of HUD employees.
This proposed section has been revised
to account for changes in HUD’s
regulatory authority and to provide
clarity on restricted real estate activities.
The proposed rule is designed to
balance several important ethical
principles against an employee’s right to
engage in outside activities.

HUD has determined that maintaining
the policy against employment in
businesses related to real estate or
manufactured housing is necessary to
protect against questions regarding the
impartiality and objectivity of
employees in the administration of HUD
programs. Allowing such activity would
hinder HUD in meeting its missions if
members of the public question whether
HUD employees are using their public
positions or HUD connections to
advance their outside real estate-related
employment. While HUD has
determined that this concern remains
valid, HUD has also concluded that
implementing this rule in its current
form has led to inconsistent application
and confusion. Therefore, HUD is
proposing a number of amendments to
clarify the intent of the prohibition.

Proposed §7501.105(a)(1) is amended
by removing the phrase “involving
active participation” with a real estate-
related business. By removing this term,
HUD does not intend to change the
application of the prohibition contained
in § 7501.105(a)(1) of the current rule;
rather, HUD intends to make the
prohibition less confusing and more
transparent. The term “involving active
participation” with a real estate-related
business encompasses two prohibitions.
First, it prohibits employment with a
real estate-related business and, second,
it prohibits ownership of a real estate-
related business. The term led to some
confusion in the application of these
prohibitions by conflating the concepts
of employment in a business related to
real estate and the ownership activities
of operating or managing investment
properties. To rectify any confusion,
HUD has separated the prohibition
against the ownership activities of
operating and managing a real estate-
related business involving investment
properties from the employment
prohibition, by adding § 7501.105(a)(2),
which prohibits the operation or
management of investment properties to
the extent that doing so rises to the level
of a real estate business. To make the
prohibition more transparent, HUD has
decided to codify longstanding policy
by listing several factors that it uses to
consider whether the employee’s

actions of operating or managing
investment properties rises to the level
of a real estate business and falls within
the prohibition. HUD first announced
these factors in the 1995 preamble to the
proposed version of the current rule. By
listing these factors in the rule, HUD has
not changed the scope of the current
prohibition; rather, it has made the
prohibition more transparent by
including in the rule the factors that are
used to determine a violation of the
prohibition. Therefore, HUD employees
may continue to own or manage
investment properties, so long as that
ownership or management does not rise
to the level of operation or management
of a real estate-related business. In a
further effort to make the rule more
transparent, HUD has decided to codify
existing policy by stating in
§7501.105(a)(2) that HUD will consider
these situations on an individual basis.

Proposed § 7501.105(a)(3) is amended
to prohibit outside employment with a
registered lobbying organization that is
registered to lobby HUD. The current
regulation cites a repealed statute. The
proposed change would incorporate the
definition of a lobbyist under the
Lobbying Disclosure Act (2 U.S.C. 1601,
et seq.), although applying only to
entities that lobby HUD. This change
will allow easier compliance by
employees and review by ethics staff
because of the ease of checking the
lobbying database of the U.S. House of
Representatives and the U.S. Senate to
determine if a potential employer is
prohibited.

Proposed § 7501.105(a)(4) is amended
to remove the specific restriction on
employees having outside positions
with Fannie Mae and Freddie Mac. As
previously discussed, HUD no longer
has general regulatory authority over
Fannie Mae and Freddie Mac. Further,
under proposed §7501.105(a)(1),
employees would be prohibited from
employment with a business related to
real estate. This prohibition would
cover employment with Fannie Mae and
Freddie Mac. Therefore, a specific
prohibition is not necessary.

Proposed § 7501.105(b)(1)(ii) is
amended to clarify that the outside
employment prohibitions do not
prohibit employees from serving as a
member of an employee’s homeowners’
association. HUD previously permitted
serving on the board of a cooperative
and condominium association, and
HUD has determined that serving on the
board of a homeowners’ association
does not create additional ethics
concerns.

HUD has added § 7501.105(b)(2),
which codifies HUD’s longstanding
policy that employees with a real estate

agent’s license may continue to hold
such license. An employee may only
use his or her license in relation to
purchasing or selling a single-family
property for use as the employee’s
primary residence, or for the primary
residence of an immediate family of the
employee. Employees seeking to use
their real estate license for this purpose,
however, must obtain the prior written
approval of an agency ethics official.
HUD has revised § 7501.105(c) to add
the requirement for prior written
approval from an agency ethics official
for employees seeking to use their real
estate license for this purpose.

Proposed § 7501.105(c)(1) would
require an employee to receive written
approval prior to accepting a position of
authority with a prohibited source. This
section had previously extended only to
organizations that directly or indirectly
received HUD assistance. This section
has been expanded to include all
prohibited sources, because HUD has
determined that taking a position of
authority with any prohibited source,
not just those which receive HUD
funding, could create the appearance of
a conflict of interest and should
therefore be examined by an agency
ethics official. Further, the section will
now be easier for employees to
understand, because prohibited source
is a term with which they are familiar.
As discussed, HUD proposes to add the
requirement at § 7501.105(c)(1)(iv) for
prior written approval from an agency
ethics official for employees seeking to
use their real estate license in relation
to purchasing or selling a single-family
property for use as the employee’s
primary residence or as the primary
residence of an immediate family
member of the employee.

Proposed § 7501.105 would eliminate
the reference to voluntary services. That
section cited only other regulations, and
HUD has determined that it is no longer
needed to ensure public confidence in
the impartiality and objectivity with
which HUD programs are administered.

Proposed § 7501.105(d) incorporates
HUD'’s policy regarding liaison
representatives, which was previously
provided as a Note. This change will
avoid any confusion over the concept
and its authority.

Section 7501.106 Bureau Instructions
and Designation of Separate Agency
Components

HUD proposes to remove this section
as currently codified. As previously
discussed in this preamble, HUD no
longer has general regulatory authority
over Fannie Mae and Freddie Mac. In its
place, HUD is proposing to add a new
§7501.106 that clarifies the authority of
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the Office of the Inspector General in
the agency’s ethics program and
establishes it as a separate component as
provided for by 5 CFR 2635.203(a).

In 1992, Congress enacted the Federal
Housing Enterprise Financial Safety and
Soundness Act (FHEFSSA) (12 U.S.C.
4501 et seq.), which revamped the
statutory requirements and regulatory
structure of the GSEs by separating the
GSEs’ financial regulation from its
mission regulation. FHEFSSA also
established the Office of Federal
Housing Enterprise Oversight as an
independent regulatory office within
HUD to ensure the GSEs’ financial
safety and soundness, while the
Secretary of HUD retained responsibility
for the mission regulation and all other
general regulatory powers. FHEFSSA
also required HUD to prohibit the GSEs
from discriminating in their mortgage
purchases. The fair housing authority
was twofold: first, to take remedial
action against lenders found to have
engaged in discriminatory lending
practices and second, to periodically
review and comment on the GSEs’
underwriting and appraisal guidelines
to ensure consistency with the Fair
Housing Act (42 U.S.C. 3601 et seq.). In
2008, HERA transferred all regulatory
oversight of the GSEs from HUD to
FHFA, except for this fair housing
component.

HUD’s only remaining direct
regulation of the GSEs is the periodic
review of their underwriting and
appraisal guidelines by the Office of
Systemic Investigation of HUD’s Office
of Fair Housing and Equal Opportunity
and by the Fair Housing Enforcement
Division of HUD’s Office of General
Counsel. For employees involved in
these compliance reviews, 18 U.S.C.
208, which prohibits employees from
participating in matters that may affect
their financial interests, would prohibit
them from participating in official
matters such as these reviews if the
employee also owns a financial interest
that could be affected by the review.
Therefore, these employees would be
required to recuse themselves from the
official matter or divest their financial
interest without the need for an
additional HUD-specific regulation. The
criminal statute is sufficient to insure
against conflicts in those HUD
employees when the periodic review is
underway.

HUD has determined that the
prohibitions in the current § 7501.106
are unnecessary given HUD’s very
limited role regarding the GSEs. The
current § 7501.106 prohibits certain
employees that were involved with
GSEs from owning securities in certain
mortgage institutions that originate,

insure, or service mortgages owned or
guaranteed by the GSEs. However, HUD
employees no longer regulate the GSEs
in a way that could affect the stock
value of these mortgage institutions.

Additionally, there are other
regulations that cover an appearance
issue that might arise for those
employees working on fair housing
compliance review of the GSEs.
Specifically, OGE regulations at 5 CFR
2635.502 would apply and would limit
the activity that employees who are
involved in the periodic review of the
GSEs can engage in with respect to a
financial interest in a mortgage
institution that currently originates,
insures, or services mortgages owned or
guaranteed by the GSEs.

Accordingly removing these
prohibitions would not compromise the
integrity of HUD’s functions.

The new proposed § 7501.106(a)
delegates to the Bureau Ethics
Counselor the authority to designate
Deputy Bureau Ethics Counselors to
make determinations, issue explanatory
guidance, and establish procedures
necessary to implement this part,
subpart I of 5 CFR 2634, and 5 CFR part
2635 for his or her bureau. The
proposed rule also includes the
concurrence of the Designated Agency
Ethics Official on the delegation. This
designation is consistent with 5 CFR
2635.105(c), more clearly describes the
role and responsibility of the OIG in the
agency'’s ethics program, and maintains
the independence of the IG as provided
for by the Inspector General Act, as
amended.

Additionally, consistent with 5 CFR
2635.203(a), new proposed
§7501.106(b) designates the OIG as a
separate agency component. HUD is
designating the OIG as a separate agency
component to make the structure of its
ethics program more consistent with the
structure used by other federal agencies.
HUD’s changes are intended to more
clearly describe the role and
responsibility of the OIG in the agency’s
ethics program, and maintain the
independence and authority of the IG.
The designation as a separate agency
component authorizes Bureau Ethics
Counselors within the OIG to render
legal ethics advice regarding the
regulations contained in subpart B of
5 CFR part 2635, governing gifts from
outside sources; and 5 CFR 2635.807,
governing teaching, speaking, or
writing.

ITI. Matters of Regulatory Procedure

Administrative Procedure Act

Interested persons are invited to
submit written comments on this

proposed amendatory rulemaking, to be
received by DATES section of this
proposed rule. The comments will be
carefully considered and appropriate
changes will be made before a final rule
is adopted and published in the Federal
Register.

Executive Order 12866 and Executive
Order 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if the regulation is
necessary, to select the regulatory
approach that maximizes net benefits.
Because this rule relates solely to the
internal operations of HUD, this rule
was determined to be not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and therefore was
not reviewed by the Office of
Management and Budget (OMB).

Regulatory Flexibility Act

The Regulatory Flexibility Act
(5 U.S.C. 601 et seq.) generally requires
an agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. This rule
would not have a significant economic
impact on a substantial number of small
entities because this rule pertains only
to HUD employees.

Information Collection Requirements

The Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520) does not apply to
this regulation because it does not
contain information collection
requirements subject to the approval of
OMB.

Environmental Impact

In accordance with 40 CFR 1508.4 of
the regulations of the Council on
Environmental Quality and 24 CFR
50.20(k) of the HUD regulations, the
policies and procedures contained in
this rule relate only to internal
administrative procedures whose
content does not constitute a
development decision nor affect the
physical condition of project areas or
building sites, and therefore, are
categorically excluded from the
requirements of the National
Environmental Policy Act.

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism”’) prohibits, to the extent
practicable and permitted by law, an
agency from promulgating a regulation
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that has federalism implications and
either imposes substantial direct
compliance costs on state and local
governments and is not required by
statute or preempts state law, unless the
relevant requirements of section 6 of the
Executive Order are met. This rule does
not have federalism implications and
does not impose substantial direct
compliance costs on state and local
governments or preempt state law
within the meaning of the Executive
Order.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531—
1538) (UMRA) establishes requirements
for federal agencies to assess the effects
of their regulatory actions on state,
local, and tribal governments, and on
the private sector. Since it is only
directed toward HUD employees, this
rule would not impose any federal
mandates on any state, local, or tribal
governments, or on the private sector,
within the meaning of the UMRA

List of Subjects in 5 CFR Part 7501

Conflicts of interests.

Accordingly, for the reasons described
in the preamble, HUD, with the
concurrence of OGE, proposes to amend
5 CFR part 7501, as follows:

PART 7501—SUPPLEMENTAL
STANDARDS OF ETHICAL CONDUCT
FOR EMPLOYEES OF THE
DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Sec.

7501.101
7501.102
7501.103
7501.104

Purpose.

Definitions.

Waivers.

Prohibited financial interests.

7501.105 Outside activities.

7501.106 Bureau instructions and
designation of separate agency
component.

Authority: 5 U.S.C. 301, 7301, 7351, 7353;

5 U.S.C. App. (Ethics in Government Act of

1978); E.O. 12674, 54 FR 15159, 3 CFR, 1989

Comp., p. 215, as modified by E.O. 12731, 55

FR 42547, 3 CFR, 1990 Comp., p. 306; 5 CFR

2635.105, 2635.203(a), 2635.403(a), 2635.803,

2635.807.

§7501.101 Purpose.

In accordance with 5 CFR 2635.105,
the regulations in this part apply to
employees of the Department of
Housing and Urban Development (HUD
or Department) and supplement the
Standards of Ethical Conduct for
Employees of the Executive Branch
contained in 5 CFR part 2635.
Employees are required to comply with
5 CFR part 2635, this part, and any
additional rules of conduct that the
Department is authorized to issue.

§7501.102 Definitions.

For purposes of this part, and
otherwise as indicated, the following
definitions shall apply:

Agency designee, as used also in 5
CFR part 2635, means the Associate
General Counsel for Ethics and
Personnel Law, the Assistant General
Counsel for the Ethics Law Division,
and the HUD Regional Counsels.

Agency ethics official, as used also in
5 CFR part 2635, means the agency
designees as specified above.

Affiliate means any entity that
controls, is controlled by, or is under
common control with another entity.

Bureau means the Office of the
Inspector General.

Bureau Ethics Counselor means the
General Counsel for the Bureau.

Deputy Bureau Ethics Counselor
means the Bureau employee or
employees who the Bureau Ethics
Counselor has delegated responsibility
to act under § 7501.106 for the
Bureau.

Designated Agency Ethics Official
(DAEQ) means the General Counsel of
HUD or the Deputy General Counsel for
Operations in the absence of the General
Counsel.

Employment means any compensated
or uncompensated (including volunteer
work for others while off-duty) form of
non-Federal activity or business
relationship, including self-
employment, that involves the provision
of personal services by the employee. It
includes, but is not limited to, personal
services as an officer, director,
employee, agent, attorney, consultant,
contractor, general partner, trustee,
teacher, or speaker. It includes writing
when done under an arrangement with
another person for production or
publication of the written product.

§7501.103 Waivers.

The Designated Agency Ethics
Official, or the Bureau Ethics Counselor
for a Bureau employee may waive any
provision of this part upon finding that
the waiver will not result in conduct
inconsistent with 5 CFR part 2635 and
is not otherwise prohibited by law and
that application of the provision is not
necessary to ensure public confidence
in the Department’s impartial and
objective administration of its programs.
Each waiver shall be in writing and
supported by a statement of the facts
and findings upon which it is based and
may impose appropriate conditions,
such as requiring the employee’s
execution of a written disqualification
statement. A waiver will be considered
only in response to a written waiver
request submitted to an agency ethics

official. The waiver request should
include:

(1) The requesting employee’s Branch,
Unit, and a detailed description of his
or her official duties;

(2) The nature and extent of the
proposed waiver;

(3) A detailed statement of the facts
supporting the request; and

(4) The basis for the request, such as
undue hardship or other exigent
circumstances.

§7501.104 Prohibited financial interests.

(a) General requirement. This section
applies to all HUD employees except
special Government employees. Except
as provided in paragraph (b) of this
section, the employee, or the employee’s
spouse or minor child, shall not directly
or indirectly receive, acquire, or own:

(1) Federal Housing Administration
(FHA) debentures or certificates of
claim.

(2) A financial interest in a project,
including any single family dwelling or
unit, which is subsidized by the
Department, or which is subject to a
note or mortgage or other security
interest insured by the Department. The
definition of “financial interest” is
found at 5 CFR 2635.403(c).

(3)(i) Any Department subsidy
provided pursuant to Section 8 of the
United States Housing Act of 1937, as
amended (42 U.S.C. 1437{), to or on
behalf of a tenant of property owned by
the employee or the employee’s spouse
or minor child. However, such subsidy
is permitted when:

(A) The employee, or the employee’s
spouse or minor child acquires, without
specific intent as through inheritance, a
property in which a tenant receiving
such a subsidy already resides;

(B) The tenant receiving such a
subsidy lived in the rental property
before the employee worked for the
Department;

(C) The tenant receiving such a
subsidy is a parent, child, grandchild, or
sibling of the employee;

(D) The employee’s, or the employee’s
spouse or minor child’s, rental property
has an incumbent tenant who has not
previously received such a subsidy and
becomes the beneficiary thereof; or

(E) The location of the rental property
is in a Presidentially declared
emergency or natural disaster area and
the employee receives prior written
approval from an agency designee.

(ii) The exception provided by
paragraph (a)(3)(i) of this section
continues only as long as:

(A) The tenant continues to reside in
the property; and

(B) There is no increase in that
tenant’s rent upon the commencement
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of subsidy payments other than normal
annual adjustments under the Section 8
program.

(b) Exception to prohibition for
certain interests. Nothing in this section
prohibits the employee, or the
employee’s spouse or minor child from
directly or indirectly receiving,
acquiring, or owning:

(1) A financial interest in a publicly
available or publicly traded investment
fund that includes financial interests
prohibited by paragraph (a)(2) of this
section, so long as the employee neither
exercises control nor has the ability to
exercise control over the fund or the
financial interests held in the fund;

(2) Mortgage insurance provided
pursuant to section 203 of the National
Housing Act (12 U.S.C. 1709) on the
employee’s principal residence and any
one other single family residence.
Employees must adhere to the
procedures established by the Assistant
Secretary for Housing—FHA
Commissioner in order to obtain FHA
insurance;

(3) Department-owned single family
property. Employees must adhere to the
procedures established by the Assistant
Secretary for Housing—FHA
Commissioner in order to purchase a
HUD-held property;

(4) Employment compensation and
benefit packages provided by the
employer of an employee’s spouse that
include financial interests prohibited by
paragraph (a)(2) of this section; or

(5) Government National Mortgage
Association (GNMA) securities.

(c) Reporting and divestiture. An
employee must report, in writing, to the
appropriate agency ethics official, any
interest prohibited under paragraph (a)
of this section acquired prior to the
commencement of employment with the
Department or without specific intent,
as through gift, inheritance, or marriage,
within 30 days from the date of the start
of employment or acquisition of such
interest. Such interest must be divested
within 90 days from the date reported
unless waived by the Designated
Agency Ethics Official in accordance
with § 7501.103.

§7501.105 Outside activities.

(a) Prohibited outside activities.
Subject to the exceptions set forth in
paragraph (b) of this section, HUD
employees, except special Government
employees, shall not engage in:

(1) Employment with a business
related to real estate or manufactured
housing including, but not limited to,
real estate brokerage, management and
sales, architecture, engineering,
mortgage lending, property insurance,
appraisal services, title search services,

construction, construction financing,
land planning, or real estate
development;

(2) The operation or management of
investment properties to the extent that
it rises to the level of a real estate-
related business. HUD will determine
whether an employee is operating or
managing investment properties to an
extent that it rises to the level of a real
estate business based on the totality of
the circumstances, and will consider
whether the employee maintains an
office; advertises or otherwise solicits
clients or business; hires staff or
employees; uses business stationary or
other similar materials; files the
business as a corporation, limited
liability company, partnership, or other
type of business association with a state
government; establishes a formal or
informal association with an existing
business; hires a management company;
and the nature and number of its
investment properties;

(3) Employment with a person or
entity who registered as a lobbyist or
lobbyist organization pursuant to 2
U.S.C 1603(a) and engages in lobbying
activity concerning the Department;

(4) Employment as an officer or
director with a Department-approved
mortgagee, a lending institution, or an
organization that services securities for
the Department; or

(5) Employment with the Federal
Home Loan Bank System or any affiliate
thereof.

(b) Exceptions to employment
prohibitions. The prohibitions set forth
in paragraph (a) of this section do not
apply to:

(1) Serving as an officer or a member
of the Board of Directors of:

(i) A Federal Credit Union;

(ii) A cooperative, condominium
association, or homeowners association
for a housing project that is not subject
to regulation by the Department or, if so
regulated, in which the employee
personally resides; or

(iii) An entity designated in writing
by the Designated Agency Ethics
Official.

(2) Holding a real estate agent’s
license; however, use of the license is
limited as provided by paragraph (c) of
this section.

(c) Prior approval requirement. (1)
Employees, except special Government
employees, shall obtain the prior
written approval of an Agency Ethics
Official before accepting compensated
or uncompensated employment:

(i) As an officer, director, trustee, or
general partner of, or in any other
position of authority with a prohibited
source, as defined at 5 CFR 2635.203(d);

(ii) With a state or local government;

(iii) In the same professional field as
that of the employee’s official position;
or

(iv) As a real estate agent in relation
to purchasing or selling a single family
property for use as the employee’s
primary residence, or the primary
residence of the employee’s immediate
family member.

(2) Approval shall be granted unless
the conduct is inconsistent with 5 CFR
part 2635 or this part.

(d) Liaison representative. An
employee designated to serve in an
official capacity as the Department’s
liaison representative to an outside
organization is not engaged in an
outside activity to which this section
applies. Notwithstanding, an employee
may be designated to serve as the
Department’s liaison representative only
as authorized by law, and as approved
by the Department under applicable
procedures.

§7501.106 Bureau instructions and
designation of separate agency component.

(a) Bureau instructions. With the
concurrence of the Designated Agency
Ethics Official, the Bureau Ethics
Counselor is authorized, consistent with
5 CFR 2635.105(c), to designate Deputy
Bureau Ethics Counselors, to make a
determination, issue explanatory
guidance, and establish procedures
necessary to implement this part,
subpart I of 5 CFR part 2634, and 5 CFR
part 2635 for the Bureau.

(b) Designation of separate agency
component. Pursuant to 5 CFR
2635.203(a), the Office of the Inspector
General is designated as a separate
agency for purposes of the regulations
contained in subpart B of 5 CFR part
2635, governing gifts from outside
sources; and 5 CFR 2635.807, governing
teaching, speaking, or writing.

Dated: February 15, 2012.

Don W. Fox,

Principal Deputy Director, Office of
Government Ethics.

[FR Doc. 2012—6177 Filed 3—13-12; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG—109369-10]
RIN 1545-BJ33

Passive Activity Losses and Credits
Limited; Hearing

AGENCY: Internal Revenue Service (IRS),
Treasury.
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ACTION: Notice of public hearing on
proposed rulemaking.

SUMMARY: This document provides
notice of public hearing on proposed
rulemaking regarding the definition of
an “interest in a limited partnership as
a limited partner” for purposes of
determining whether a taxpayer
materially participates in an activity
under section 469 of the Internal
Revenue Code. These proposed
regulations affect individuals who are
partners in partnerships.

DATES: The public hearing is being held
on Monday, April 30, 2012, at 10 a.m.
The IRS must receive outlines of the
topics to be discussed at the public
hearing by April 9, 2012.

ADDRESSES: The public hearing is being
held in the IRS Auditorium, Internal
Revenue Service Building, 1111
Constitution Avenue NW., Washington,
DC 20224. Due to building security
procedures, visitors must enter at the
Constitution Avenue entrance. In
addition, all visitors must present photo
identification to enter the building.

Mail outlines to CC:PA:LPD:PR (REG—
109369-10), Room 5205, Internal
Revenue Service, POB 7604, Ben
Franklin Station, Washington, DC
20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (REG-109369-10),
Couriers Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC or sent electronically
via the Federal erulemaking Portal at
www.regulations.gov (IRS-REG—
109369-10).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Michala Irons, (202) 622—3050;
concerning submissions of comments,
the hearing and/or to be placed on the
building access list to attend the hearing
Funmi Taylor at (202) 622-7180 (not a
toll-free number).

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is the
notice of proposed rulemaking (REG—
109369-10) that was published in the
Federal Register on Monday, November
28, 2011 (76 FR 72875). The notice also
announced that a hearing will be
scheduled if requested by the public in
writing by February 27, 2012.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

A period of 10 minutes is allotted to
each person for presenting oral
comments. After the deadline has
passed, persons who have submitted
written comments and wish to present
oral comments at the hearing must
submit an outline of the topics to be

discussed and the amount of time to be
devoted to each topic (a signed original
and four copies) by April 9, 2012.

The IRS will prepare an agenda
containing the schedule of speakers.
Copies of the agenda will be made
available free of charge, at the hearing.
Because of access restrictions, the IRS
will not admit visitors beyond the
immediate entrance area more than
30 minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
document.

LaNita Van Dyke,

Branch Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel, Procedure and
Administration.

[FR Doc. 2012—-6068 Filed 3—13-12; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301

[REG-135491-10]

RIN 1545-BK02

Updating of Employer Identification
Numbers

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations that provide rules
requiring any person assigned an
employer identification number (EIN) to
provide updated information to the IRS
in the manner and frequency prescribed
by forms, instructions, or other
appropriate guidance. These proposed
regulations affect persons with EINs and
will enhance the IRS’s ability to
maintain accurate information as to
persons assigned EINs.

DATES: Written or electronic comments
and request for a public hearing must be
received by June 12, 2012.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-135491-10), room
5205, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to: CC:PA:LPD:PR (REG-135491—
10), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC 20224 or sent
electronically via the Federal
eRulemaking Portal at http://

www.regulations.gov (IRS REG-135491—
10).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Gregory T. Armstrong, (202) 622—4940;
concerning submissions of comments
and requests for a public hearing,
Oluwafunmilayo (Funmi) Taylor of the
Publications and Regulation Branch at
(202) 622—7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)). Comments on the collection of
information should be sent to the Office
of Management and Budget, Attn: Desk
Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, with copies to the Internal
Revenue Service, Attn: IRS Reports
Clearance Officer,
SE:W:CAR:MP:T:T:SP, Washington, DC
20224. Comments on the collection of
information should be received by May
14, 2012. Comments are specifically
requested concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the functions of the IRS,
including whether the information will
have practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information;

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of services to provide
information.

The collection of information in this
proposed regulation is in proposed
§301.6109-1(d)(2)(ii)(A). This
information is necessary to allow the
IRS to gather correct ownership
information with respect to persons that
have an EIN. The respondents are
persons that have an EIN.

Estimated total annual reporting
burden: 403,177 hours.

Estimated average annual burden per
respondent: varies from 10 to 20
minutes with an estimated average of
15 minutes.
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Estimated number of respondents:
1,612,708.

Estimated frequency of responses: On
occasion.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget. Books or
records relating to a collection of
information must be retained as long as
their contents may become material in
the administration of any internal
revenue law. Generally, tax returns and
tax return information are confidential,
as required by section 6103 of the
Internal Revenue Code.

Background and Explanation of
Provisions

This document contains proposed
amendments to the Procedure and
Administration Regulations (26 CFR
Part 301) under section 6109 relating to
identifying numbers. In general, section
6109(a)(1) provides that persons shall
include taxpayer identifying numbers
on returns, statements, or other
documents filed with the IRS.
Additionally, section 6109(c) authorizes
the Secretary to require such
information as may be necessary to
assign an identifying number to any
person.

One of the principal types of taxpayer
identifying numbers used to identify
taxpayers is an employer identification
number (EIN), which takes the form 00—
0000000. See Treas. Reg. §301.6109—
1(a)(1); Treas. Reg. §301.7701-12. In
general, the IRS assigns an EIN for use
by employers, sole proprietors,
corporations, partnerships, non-profit
associations, trusts, estates, government
agencies, certain individuals, and other
business entities for tax filing and
reporting purposes.

Section 301.6109-1(d)(2)(i) provides
that any person required to furnish an
EIN must apply for one with the IRS on
a Form SS—4, Application for Employer
Identification Number. The IRS accepts
applications for EINs electronically and
by telephone, facsimile, or mail.

With increasing frequency, EIN
applicants authorize certain individuals
(sometimes referred to as “nominees”
to act on the EIN applicants’ behalf.
These nominees are listed on the EIN
application as principal officers, general
partners, grantors, owners, and trustors.
The authority of these nominees to act
on behalf of the EIN applicant is often
temporary and expires after the
application is processed. The listing of
a nominee prevents the IRS from
gathering correct ownership information
with respect to the EIN applicant once

the nominee is no longer authorized to
act on behalf of the EIN applicant. In
response to concern with this practice
and the need for accurate records,
effective January 2010, the IRS revised
line 7a on the Form SS—4 requiring
disclosure of the name of the EIN
applicant’s “‘responsible party’’ and the
responsible party’s Social Security
Number, Individual Taxpayer
Identification Number, or EIN.

The Instructions for Form SS—4
provide a definition for “responsible
party.” For entities with shares or
interests traded on a public exchange, or
which are registered with the Securities
and Exchange Commission, the
instructions currently provide that a
“responsible party” is (a) a principal
officer, if the business is a corporation,
(b) a general partner, if a partnership, (c)
the owner of an entity that is
disregarded as separate from its owner
(disregarded entities owned by a
corporation enter the corporation’s
name and EIN), or (d) a grantor, owner,
or trustor, if a trust.

For all other entities, the “responsible
party”’ is the person who has a level of
control over, or entitlement to, the funds
or assets in the entity that, as a practical
matter, enables the individual, directly
or indirectly, to control, manage, or
direct the entity and the disposition of
its funds and assets. The ability to fund
the entity or the entitlement to the
property of the entity alone, however,
without any corresponding authority to
control, manage, or direct the entity
(such as in the case of a minor child
beneficiary), does not cause the
individual to be a responsible party.

These proposed regulations require
any person issued an EIN to provide
updated information to the IRS in the
manner and frequency required by
forms, instructions, or other appropriate
guidance, which the IRS will issue in
the near future. This requirement
includes updated application
information regarding the name and
taxpayer identifying number of the
responsible party. This requirement
covers those persons who previously
applied for an EIN by listing a person
other than the applicant’s responsible
party. This updated information will
allow the IRS to ascertain correct
ownership details for persons who have
an EIN. In turn, the IRS can use that
knowledge to contact the correct
persons when resolving a tax matter
related to a business with an EIN and to
help combat schemes that abuse the tax
system through the use of nominees.

Proposed Effective/Applicability Date

These regulations are proposed to
apply to all persons possessing an EIN

after the date the Treasury decision
adopting these rules as final regulations
is published in the Federal Register.

Special Analyses

It has been determined that these
proposed regulations are not a
significant regulatory action as defined
in Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations.

When an agency issues a rulemaking
proposal, the Regulatory Flexibility Act
(RFA) (5 U.S.C. chapter 6), requires the
agency to “‘prepare and make available
for public comment an initial regulatory
flexibility analysis” that will “describe
the impact of the proposed rule on small
entities.” (5 U.S.C. 603(a)). Section 605
of the RFA provides an exception to this
requirement if the agency certifies that
the proposed rulemaking will not have
a significant economic impact on a
substantial number of small entities.

The proposed rules affect entities that
have an EIN and the IRS has determined
that these proposed rules will have an
impact on a substantial number of small
entities. The IRS has determined,
however, that the impact on entities
affected by the proposed rule will not be
significant. The current Form SS—4
already requires entities to disclose the
name of the EIN applicant’s
“responsible party”” and the responsible
party’s Social Security Number,
Individual Taxpayer Identification
Number, or EIN. The amount of time
necessary to submit the updated
information required in these proposed
regulations, therefore, should be
minimal for these entities.

Based on these facts, the IRS hereby
certifies that the collection of
information contained in this notice of
proposed rulemaking will not have a
significant economic impact on a
substantial number of small entities.
Accordingly, a Regulatory Flexibility
Analysis is not required.

Pursuant to section 7805(f) of the
Code, these regulations have been
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are
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submitted timely to the IRS. Treasury
and the IRS request comments on all
aspects of the proposed rules. All
comments submitted by the public will
be made available for public inspection
and copying. A public hearing will be
scheduled if requested in writing by any
person that timely submits comments. If
a public hearing is scheduled, notice of
the date, time, and place for the public
hearing will be published in the Federal
Register.

Drafting Information

The principal authors of these
regulations are Tammie A. Geier and
Gregory T. Armstrong of the Office of
the Associate Chief Counsel (Procedure
and Administration).

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
proposed to be amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 continues to read as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 301.6109-1 is
amended by adding paragraphs
(d)(2)(i1)(A) and (d)(2)(ii)(B) to read as
follows:

§301.6109-1. Identifying numbers.
* * * * *

(d) * *x %

(2) * *x %

( * *x %

ii)
(A) Requirement to update. Persons
issued employer identification numbers

in accordance with the application
process set forth in paragraph (d)(2)(i) of
this section shall provide to the Internal
Revenue Service any updated
application information in the manner
and frequency required by forms,
instructions, or other appropriate
guidance.

(B) Effective/applicability date.
Paragraph (d)(2)(ii)(A) of this section
applies to all persons possessing an
employer identification number after
the date of publication of the Treasury

decision adopting these rules as final
regulations in the Federal Register.
* * * * *

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2012-6072 Filed 3—13-12; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG-2012-0070]

RIN 1625-AA08

Special Local Regulations; Third

Annual Space Coast Super Boat Grand
Prix, Atlantic Ocean, Cocoa Beach, FL

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish special local regulations on the
waters of the Atlantic Ocean east of
Cocoa Beach, Florida during the Third
Annual Space Coast Super Boat Grand
Prix, a series of high-speed boat races.
The event is scheduled to take place on
Sunday, May 20, 2012. Approximately
30 high-speed race boats are anticipated
to participate in the races, and
approximately 200 spectator vessels are
expected to attend the event. These
special local regulations are necessary to
provide for the safety of life on
navigable waters of the United States
during the races. The special local
regulations would consist of the
following areas: (1) A race area, where
all persons and vessels, except those
persons and vessels participating in the
high-speed boat races, are prohibited
from entering, transiting, anchoring, or
remaining; and (2) a buffer zone around
the race area, where all persons and
vessels, except those persons and
vessels enforcing the buffer zone, are
prohibited from entering, transiting,
anchoring, or remaining.

DATES: Comments and related material
must be received by the Coast Guard on
or before April 3, 2012. Requests for
public meetings must be received by the
Coast Guard on or before March 26,
2012.

ADDRESSES: You may submit comments
identified by docket number USCG—
2012-0070 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202-493—2251.

(3) Mail or Delivery: Docket
Management Facility (M—-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590-0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except federal
holidays. The telephone number is 202—
366—9329.

See the “Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Lieutenant
Commander Robert Butts, Sector
Jacksonville Office of Waterways
Management, Coast Guard; telephone
(904) 564-7563, email
Robert.S.Butts@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2012-0070),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a telephone number in the body of
your document so that we can contact
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you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number USCG-2012—-0070 in the
“SEARCH” box and click “SEARCH.”
Click on “Submit a Comment” on the
line associated with this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 8%z by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number (USCG—2012-0070) in
the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. We have an
agreement with the Department of
Transportation to use the Docket
Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting, but you may submit a request
for one on or before February 29, 2012
using one of the four methods specified
under ADDRESSES. Please explain why
you believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Basis and Purpose

The legal basis for the proposed rule
is the Coast Guard’s authority to
establish special local regulations:

33 U.S.C. 1233. The purpose of the
proposed rule is to insure safety of life
on navigable waters of the United States
during the Third Annual Space Coast
Super Boat Grand Prix.

Discussion of Proposed Rule

On Sunday, May 20, 2012, Super Boat
International Productions, Inc. will host
the Third Annual Space Coast Super
Boat Grand Prix, a series of high-speed
boat races. The event will be held on the
waters of the Atlantic Ocean east of
Cocoa Beach, Florida. Approximately 30
high-speed power boats are anticipated
to participate in the races. It is
anticipated that at least 200 spectator
vessels will be present during the event.

The proposed rule would establish
special local regulations that encompass
certain waters of the Atlantic Ocean east
of Cocoa Beach, Florida. The special
local regulations would be enforced
from 9 a.m. until 5:30 p.m. on May 20,
2012. The special local regulations
would consist of the following two
areas: (1) A race area, where all persons
and vessels, except those persons and
vessels participating in the high-speed
boat races, are prohibited from entering,
transiting, anchoring, or remaining; and
(2) a buffer zone around the race area,
where all persons and vessels, except
those persons and vessels enforcing the
buffer zone, are prohibited from
entering, transiting, anchoring, or
remaining. Persons and vessels would
be able to request authorization to enter,
transit through, anchor in, or remain
within the race area or buffer zone by
contacting the Captain of the Port
Jacksonville by telephone at (904) 564—
7501, or a designated representative via
VHF radio on channel 16. If
authorization to enter, transit through,
anchor in, or remain within the race
area or buffer zone is granted by the
Captain of the Port Jacksonville or a
designated representative, all persons
and vessels receiving such authorization
would be required to comply with the
instructions of the Captain of the Port
Jacksonville or a designated
representative. The Coast Guard would
provide notice of the regulated areas by
Local Notice to Mariners, Broadcast
Notice to Mariners, and on-scene
designated representatives.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses

based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The economic impact of this proposed
rule is not significant for the following
reasons: (1) The special local regulations
would be enforced for only 8V hours;
(2) although persons and vessels would
not be able to enter, transit through,
anchor in, or remain within the race
area or buffer zone without
authorization from the Captain of the
Port Jacksonville or a designated
representative, they would be able to
operate in the surrounding area during
the enforcement period; (3) persons and
vessels would still be able to enter,
transit through, anchor in, or remain
within the race area or buffer zone if
authorized by the Captain of the Port
Jacksonville or a designated
representative; and (4) the Coast Guard
would provide advance notification of
the special local regulations to the local
maritime community by Local Notice to
Mariners and Broadcast Notice to
Mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule may affect
the following entities, some of which
may be small entities: the owners or
operators of vessels intending to enter,
transit through, anchor in, or remain
within that portion of the Atlantic
Ocean encompassed within the special
local regulations from 9 a.m. until
5:30 p.m. on May 20, 2012. For the
reasons discussed in the Regulatory
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Planning and Review section above, this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this proposed rule would economically
affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
Lieutenant Commander Robert Butts,
Sector Jacksonville Office of Waterways
Management, Coast Guard; telephone
(904) 564-7563, email
Robert.S.Butts@uscg.mil. The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and determined that this rule
does not have implications for
federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not

result in such an expenditure, we do
discuss the effects of this proposed rule
elsewhere in this preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed rule is not an
economically significant rule and would
not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This proposed rule does not have
Tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their

regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves establishing special local
regulations issued in conjunction with a
marine event, as described in figure 2—
1, paragraph (34)(h), of the Instruction.
We seek any comments or information
that may lead to the discovery of a
significant environmental impact from
this proposed rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

2. Add a temporary § 100.35T07—-0070
to read as follows:

§100.35T07-0070 Special Local
Regulations; Third Annual Space Coast
Super Boat Grand Prix, Atlantic Ocean,
Cocoa Beach, FL.

(a) Regulated Areas. The following
regulated areas are established as
special local regulations. All
coordinates are North American Datum
1983.
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(1) Race Area. All waters of the
Atlantic Ocean located east of Cocoa
Beach encompassed within an
imaginary line connecting the following
points: Starting at Point 1 in position
28°22’09” N, 80°35’52” W; thence east to
Point 2 in position 28°22’08” N,
80°35'46” W; thence south to Point 3 in
position 28°19’53” N, 80°36’02” W;
thence west to Point 4 in position
28°19'53” N, 80°36'08” W; thence north
back to origin.

(2) Buffer Zone. All waters of the
Atlantic Ocean located east of Cocoa
Beach, excluding the race area, and
encompassed within an imaginary line
connecting the following points:
Starting at Point 1 in position 28°22’16”
N, 80°36’04” W; thence east to Point 2
in position 28°22’15” N, 80°35’39” W;
thence south to Point 3 in position
28°19’47” N, 80°35’55” W; thence west
to Point 4 in position 28°1947” N,
80°36’22” W; thence north back to
origin.

(b) Definition. The term ‘“‘designated
representative’” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port Jacksonville in the
enforcement of the regulated areas.

(c) Regulations. (1) All persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated areas
unless authorized by the Captain of the
Port Jacksonville or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated areas may
contact the Captain of the Port
Jacksonville by telephone at 904-564—
7501, or a designated representative via
VHF radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain
within the regulated areas is granted by
the Captain of the Port Jacksonville or
a designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Jacksonville or
a designated representative.

(3) The Coast Guard will provide
notice of the regulated areas by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Enforcement Date. This rule will
be enforced from 9 a.m. until 5:30 p.m.
on May 20, 2012.

Dated: February 13, 2012.
C.A. Blomme,

Captain, U.S. Coast Guard, Captain of the
Port Jacksonville.

[FR Doc. 20126182 Filed 3-13-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2012-0131]
RIN 1625-AA00

Safety Zones; Sellwood Bridge Project,
Willamette River; Portland, OR

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes the
establishment of two safety zones to
remain in effect throughout the duration
of the construction and renewal of the
Sellwood Bridge located on the
Willamette River in Portland, Oregon.
This action is necessary to ensure the
safety of vessels transiting in close
proximity to cranes, barges, and
temporary structures associated with
this construction project. During the
effective period, all vessels will be
required to remain at the prescribed safe
distance from the construction area
while transiting in the vicinity of the
Sellwood Bridge project; however, the
establishment of these safety zones does
not entirely close this section of the
Willamette River. The section of the
Willamette River between the safety
zones will remain open for vessel
transits, and it will have a minimum
channel width of 138 feet at all times.

The two safety zones proposed in this
rule are located within the same
geographical points as safety zones
issued as a temporary final rule effective
through 11 a.m., July 1, 2012.

DATES: Comments and related material
must be received by the Coast Guard on
or before May 14, 2012.

ADDRESSES: You may submit comments
identified by docket number USCG—
2012-0131 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and

5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email ENS Ian McPhillips,
Waterways Management Division,
Marine Safety Unit Portland, Coast
Guard; telephone 503-240-9319, email
Ian.P.McPhillips@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—-9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2012-0131),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a telephone number in the body of
your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
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“USCG-2012-0131" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8- by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2012—
0131” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE, Washington, DC
20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one on or before April 13, 2012 using
one of the four methods specified under
ADDRESSES. Please explain why you
believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Basis and Purpose

The Sellwood Bridge project will
replace the existing 86 year old bridge
that is structurally inadequate and
functionally obsolete. The project will
renew the bridge with a new deck arch
structure compliant with current

loading and seismic requirements,
upgrade the interchange at Oregon
Route 43, and provide substantially
improved bicycle and pedestrian
facilities. Construction work will
continue through January 1, 2015. The
project includes the construction of two
temporary structures and two new
bridge piers which will each require a
cofferdam. The temporary structures
will be constructed to facilitate the
moving of the older bridge. To ensure
the safety of construction crews on the
barges, temporary structures, and
cranes, two safety zones on each side of
the river are being established to require
vessels in the vicinity of the
construction area to remain outside of
the two designated safety zones.
Additionally, this will ensure that the
vessels operating in the vicinity of the
designated areas will not be in any
dangerous areas near the temporary
structures or cranes.

Discussion of Proposed Rule

The proposed rule would create two
safety zones that cover all waters of the
Willamette River; however, the
establishment of these safety zones does
not entirely close this section of the
Willamette River. The section of the
Willamette River between the safety
zones will remain open for vessel
transits, and it will have a minimum
channel width of 138 feet at all times.
The first safety zone on the West river
bank is encompassed within the
following four lines: Line one starting at
45-27'53.5” N/122—-40°03.5” W then
heading 375 feet offshore to 45-27'53.5”
N/122-39°58.5” W then heading up river
200 feet to 45—-27'49.5” N/122-39'58.5”
W then heading 375 feet back to the
shore at 45-27/49.5” N/122-40'04.5” W
then following the shoreline to end at
45-27'53.5” N/122—-40'03.5” W. The
second safety zone on the East river
bank is encompassed within the
following four lines: Line one starting at
45-27'53.5” N/122-39°50.5” W then
heading 420 feet offshore to 45-27'53.5”
N/122-39°55.0” W then heading up river
200 feet to 45-27°49.5” N/122-3955.0”
W then heading 420 feet back to the
shore at 45-27/49.5” N/122-3947.0" W
then following the shoreline to end at
45-27'49.5” N/122-39'47.0” W.
Geographically this rule will cover all
waters of the Willamette River 100 feet
upriver and downriver of the existing
Sellwood Bridge, inward 375 feet from
the Western side shoreline, and inward
420 feet from the Eastern side shoreline.
The section of the Willamette River
between the safety zones will remain
open for vessel transits, and it will have
a minimum width of 138 feet at all
times. These safety zones will ensure

the safety of the all vessels and crew
that are working and transiting in the
construction areas.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

Executive Orders 13563, Improving
Regulation and Regulatory Review, and
12866, Regulatory Planning and Review,
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has not been designated a significant
regulatory action under section 3(f) of
Executive Order 12866. Accordingly,
the Office of Management and Budget
has not reviewed this regulation under
Executive Order 12866. The Coast
Guard has made this determination
based on the fact that the safety zones
created by this rule will not
significantly affect the maritime public
because vessels may still transit in the
vicinity of the safety zones.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: The owners and operators of
vessels intending to operate in the area
covered by the safety zones. The safety
zones will not have a significant
economic impact on a substantial
number of small entities because the
area can still be used to transit through
this section of the river, which will
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maintain a minimum width of 138 feet.
Other maritime users, such as dragon
boats, kayaks, and canoes, will be able
to transit around the safety zones or
through the open section.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact ENS Ian
McPhillips, Waterways Management
Division, Marine Safety Unit Portland,
Coast Guard; telephone 503-240-9319,
email Ian.P.McPhillips@uscg.mil. The
Coast Guard will not retaliate against
small entities that question or complain
about this proposed rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
state, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the

effects of this rule elsewhere in this
preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency

provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES. This rule is
categorically excluded, under figure 2—
1, paragraph (34) (g), of the instruction.
This proposed rule involves the creation
of two safety zones. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

2. Add §165.T13-208 to read as
follows:
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§165.T13-208 Safety Zones; Sellwood
Bridge project, Willamette River; Portland,
R

(a) Location. The safety zone on the
western river bank encompasses all
waters of the Willamette River within
the following four lines: Line one
starting at 45—27'53.5” N/122-4003.5”
W then heading 375 feet offshore to 45—
27’53.5” N/122-3958.5” W then heading
up river 200 feet to 45-27'49.5” N/122—
39'58.5” W then heading 375 feet back
to the shore at 45-27749.5” N/122—
40°04.5” W then following the shoreline
to end at 45-2753.5” N/122—-4003.5” W.
The safety zone on the eastern river
bank is encompassed within the
following four lines: line one starting at
45-27'53.5" N/122-39°50.5” W then
heading 420 feet offshore to 45-27'53.5”
N/122-39'55.0” W then heading up river
200 feet to 45—-27’49.5” N/122-39'55.0”
W then heading 420 feet back to the
shore at 45-2749.5” N/122-39'47.0" W
then following the shoreline to end at
45-27'49.5” N/122-39'47.0” W.
Geographically, this rule will cover all
waters of the Willamette River 100 feet
upriver and downriver of the existing
Sellwood Bridge, inward 375 feet from
the Western side shoreline, and inward
420 feet from the Eastern side shoreline.
The section of the Willamette River
between the safety zones will remain
open for vessel transits, and it will have
a minimum width of 138 feet at all
times.

(b) Regulations. In accordance with
the general regulations in 33 CFR Part
165, subpart G, no person may enter or
remain in the safety zones created in
this section or bring, cause to be
brought, or allow to remain in the safety
zones created in this section any
vehicle, vessel, or object unless
authorized by the Captain of the Port or
his designated representative. The
Captain of the Port may be assisted by
other federal, state, or local agencies
with the enforcement of the safety
zones.

(c) Effective Period. The Safety zones
created by this section will be in effect
from 11 a.m. on July 1, 2012 through 11
p.m. on January 31, 2015.

Dated: March 1, 2012.

B.C. Jones,

Captain, U.S. Coast Guard, Captain of the
Port, Columbia River.

[FR Doc. 2012—6126 Filed 3—13-12; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2012-0001; FRL-9335-9]

Receipt of Several Pesticide Petitions
Filed for Residues of Pesticide
Chemicals in or on Various
Commodities

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of filing of petitions and
request for comment.

SUMMARY: This document announces the
Agency’s receipt of several initial filings
of pesticide petitions requesting the
establishment or modification of
regulations for residues of pesticide
chemicals in or on various commodities.

DATES: Comments must be received on
or before April 13, 2012.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number and the pesticide petition
number (PP) of interest as shown in the
body of this document, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001.

o Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

Instructions: Direct your comments to
the docket ID number and the pesticide
petition number of interest as shown in
the body of this document. EPA’s policy
is that all comments received will be
included in the docket without change
and may be made available on-line at
http://www.regulations.gov, including
any personal information provided,
unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through
regulations.gov or email. The

regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
regulations.gov, your email address will
be automatically captured and included
as part of the comment that is placed in
the docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in the docket index available
at http://www.regulations.gov. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either in the
electronic docket at http://
www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
hours of operation of this Docket
Facility are from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The Docket Facility telephone
number is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT: A
contact person, with telephone number
and email address, is listed at the end
of each pesticide petition summary. You
may also reach each contact person by
mail at Antimicrobials Division (7510P),
Biopesticides and Pollution Prevention
Division (7511P), or Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460-0001.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov.
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 77, No. 50/ Wednesday, March 14, 2012/Proposed Rules

15013

affected entities may include, but are
not limited to:

¢ Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed at the end of the
pesticide petition summary of interest.

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the document by docket ID
number and other identifying
information (subject heading, Federal
Register date and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

3. Environmental justice. EPA seeks to
achieve environmental justice, the fair
treatment and meaningful involvement
of any group, including minority and/or
low-income populations, in the
development, implementation, and
enforcement of environmental laws,
regulations, and policies. To help
address potential environmental justice
issues, the Agency seeks information on
any groups or segments of the
population who, as a result of their
location, cultural practices, or other
factors, may have atypical or
disproportionately high and adverse
human health impacts or environmental
effects from exposure to the pesticides
discussed in this document, compared
to the general population.

II. What action is the agency taking?

EPA is announcing its receipt of
several pesticide petitions filed under
section 408 of the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
3464, requesting the establishment or
modification of regulations in 40 CFR
part 174 or part 180 for residues of
pesticide chemicals in or on various
food commodities. The Agency is taking
public comment on the requests before
responding to the petitioners. EPA is not
proposing any particular action at this
time. EPA has determined that the
pesticide petitions described in this
document contain the data or
information prescribed in FFDCA
section 408(d)(2); however, EPA has not
fully evaluated the sufficiency of the
submitted data at this time or whether
the data support granting of the
pesticide petitions. After considering
the public comments, EPA intends to
evaluate whether and what action may
be warranted. Additional data may be
needed before EPA can make a final
determination on these pesticide
petitions.

Pursuant to 40 CFR 180.7(1), a
summary of each of the petitions that
are the subject of this document,
prepared by the petitioner, is included
in a docket EPA has created for each
rulemaking. The docket for each of the
petitions is available on-line at http://
www.regulations.gov.

As specified in FFDCA section
408(d)(3), (21 U.S.C. 346a(d)(3)), EPA is
publishing notice of the petition so that
the public has an opportunity to

comment on this request for the
establishment or modification of
regulations for residues of pesticides in
or on food commodities. Further
information on the petition may be
obtained through the petition summary
referenced in this unit.

New Tolerances

1. PP 1E7942. (EPA-HQ-OPP-2011—
0985). Interregional Research Project
Number 4 (IR—4), IR—4 Project
Headquarters, 500 College Road East,
Suite 201 W, Princeton, New Jersey,
08540, requests to establish tolerances
in 40 CFR part 180 for the combined
residues of the insecticide flonicamid
[N-(cyanomethyl)-4-(trifluoromethyl)-3-
pyridinecarboxamide] and its
metabolites TFNA [4-
trifluoromethylnicotinic acid], TFNA-
AM [4-trifluoromethylnicotinamide]
TFNG [N-(4-trifluoromethylnicotinoyl)
glycine], in or on berry, low growing,
subgroup 13-07G at 1.4 parts per
million (ppm); cucumber at 1.3 ppm;
and rapeseed, subgroup 20A at 1.5 ppm.
Analytical methodology has been
developed to determine the residues of
flonicamid and its three major plant
metabolites, TFNA, TFNG, and TFNA—
AM in various crops. The residue
analytical method for the majority of
crops includes an initial extraction with
acetonitrile (ACN)/deionized (DI) water,
followed by a liquid-liquid partition
with ethyl acetate. The residue method
for wheat straw is similar, except that a
Cis solid phase extraction (SPE) is
added prior to the liquid-liquid
partition. The final sample solution is
quantitated using a liquid
chromatography (LC) equipped with a
reverse phase column and a triple
quadruple mass spectrometer (MS/MS).
Contact: Sidney Jackson, Registration
Division (7505P), (703) 305—-7610, email
address: jackon.sidney@epa.gov.

2. PP 1E7950. (EPA-HQ-OPP-2011—
1012). Interregional Research Project
Number 4 (IR—4), IR—4 Project
Headquarters, 500 College Road East,
Suite 201 W, Princeton, NJ 08540,
requests to establish tolerances in 40
CFR part 180 for residues of the
insecticide pyriproxyfen, 2-[1-methyl-2-
(4-phenoxyphenoxy)ethoxypyridine, in
or on vegetable, bulb, group 3—07 at 0.70
ppm; vegetable, fruiting, group 8-10 at
0.20 ppm; fruit, citrus, group 10-10 at
0.30 ppm; fruit, pome, group 11-10 at
0.20 ppm; caneberry subgroup 13-07A
at 1.0 ppm; bushberry subgroup 13—-07B
at 1.0 ppm; berry, low growing, except
strawberry, subgroup 13-07H at 1.0
ppm; and herb subgroup 19A at 50 ppm.
Practical analytical methods for
detecting and measuring levels of
pyriproxyfen (and relevant metabolites)
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have been developed and validated in/
on all appropriate agricultural
commodities, respective processing
fractions, milk, animal tissues, and
environmental samples. The extraction
methodology has been validated using
aged radiochemical residue samples
from metabolism studies. The methods
have been validated in cottonseed,
apples, soil, and oranges at independent
laboratories. EPA has successfully
validated the analytical methods for
analysis of cottonseed, pome fruit,
nutmeats, almond hulls, and fruiting
vegetables. The limit of detection of
pyriproxyfen in the methods is 0.01
ppm which will allow monitoring of
food with residues at the levels
proposed for the tolerances. Contact:
Andrew Ertman, Registration Division
(7505P), (703) 308—9367, email address:
ertman.andrew@epa.gov.

3. PP 1E7959. (EPA-HQ-OPP-2012—
0009). Interregional Research Project
Number 4 (IR—4), IR—4 Project
Headquarters, 500 College Road East,
Suite 201 W, Princeton, NJ 08540,
requests to establish a tolerance in 40
CFR part 180 for residues of the
fungicide fluazinam, in or on fruiting
vegetables group, pepper/eggplant
subgroup 8—10B at 0.10 ppm and
cucurbit vegetables, melon subgroup 9A
at 0.08 ppm. This notice includes
information from a separate petition
submitted by ISK Biosciences
Corporation, 7470 Auburn Road, Suite
A, Concord, OH 44057. An analytical
method using LC/MS/MS for the
determination of fluazinam and AMGT
residues on cantaloupe and pepper has
been developed and validated. The
method involves solvent extraction
followed by liquid-liquid partitioning
and concentration prior to a final
purification. The method has been
successfully validated by an
independent laboratory using peanut
nutmeat as the matrix. The limit of
quantitation (LOQ) of the method is 0.01
ppm for both fluazinam and AMGT in
both crops. Contact: Andrew Ertman,
Registration Division (7505P), (703)
308-9367, email address:
ertman.andrew@epa.gov.

4. PP 1F7934. (EPA-HQ-OPP-2010—-
0916). Gowan Company, LLC, P.O. Box
556, Yuma, AZ 85366, requests to
establish tolerances in 40 CFR part 180
for residues of the insecticide
hexythiazox (trans-5-(4-chlorophenyll)-
N-cyclohexyl-4-methyl-2-
oxothiazolidine-3-carboxamide), in or
on wheat, forage at 3.0 ppm; wheat, hay
at 30 ppm; wheat, grain at 0.02 ppm;
wheat, straw at 7.0 ppm; alfalfa, forage
at 7.0 ppm; alfalfa, hay at 14 ppm;
timothy, forage at 35 ppm; and timothy,
hay at 17 ppm. A practical analytical

method, high pressure liquid
chromatography (HPLC) with an
ultraviolet (UV) detector, which detects
and measures residues of hexythiazox
and its metabolites as a common moiety,
is available for enforcement purposes
with a limit of detection that allows
monitoring of food with residues at or
above the levels set in this tolerance.
Contact: Olga Odiott, Registration
Division (7505P), (703) 308—-9369, email
address: odiott.olga@epa.gov.

5. PP 1F7944. (EPA-HQ-OPP-2011—
1002). Nichino America, Inc., 4550 New
Linden Hill Road, Suite 501,
Wilmington, DE 19808, requests to
establish a tolerance in 40 CFR part 180
for residues of the herbicide pyraflufen-
ethyl, ethyl 2-chloro-5-(4-chloro-5-
difluoromethoxy-1-methyl-1H-pyrazol-
3-yl)-4-fluorophenoxyacetate and its
acid metabolite, E-1, 2-chloro-5-(4-
chloro-5-difluoromethoxy-1-methyl-1H-
pyrazol-3-yl)-4-fluorophenoxyacetic
acid, expressed in terms of the parent,
in or on hop, dried cone at 0.01 ppm;
peanut at 0.01 ppm; peanut, hay at 0.07
ppm; peanut, meal at 0.01 ppm; and
peanut, refined oil at 0.01 ppm.
Aqueous organic solvent extraction,
column clean up, and quantitation by
gas chromatography with mass
spectrometry (GC/MS) is used to
measure and evaluate the chemical
residues. Contact: Tracy T. White,
Registration Division (7505P), (703)
308-0042, email address:
white.tracy@epa.gov.

Amended Tolerance

PP 1E7950. (EPA-HQ-OPP-2011-
1012). Interregional Research Project
Number 4 (IR-4), IR—4 Project
Headquarters, Rutgers, The State
University of New Jersey, 500 College
Road East, Suite 201 W, Princeton, NJ
08540, requests to amend the tolerances
in 40 CFR 180.510 by revocation of the
existing tolerances for residues of the
insecticide pyriproxyfen, 2-[1-methyl-2-
(4-phenoxyphenoxy)ethoxypyridine, in
or on vegetable, bulb, group 3, except
onion, bulb; onion, bulb; vegetable,
fruiting, group 8; okra; fruit, citrus; fruit,
pome; caneberry subgroup 13-A;
bushberry subgroup 13-B; cranberry;
loganberry; Juneberry; lingonberry; and
salal, because tolerances for the revised
groupings are being requested under
“New Tolerances”. Contact: Andrew
Ertman, Registration Division (7505P),
(703) 308—-9367, email address:
ertman.andrew@epa.gov.

New Tolerance Exemptions

1. PP 1E7936. (EPA-HQ-OPP-2011—
0951). Ecolab, Inc., EPA Company No.
1677, 370 N. Wabasha Street, St. Paul,
MN 55102, requests to establish an

exemption from the requirement of
tolerances for residues of the sodium
xylene sulfonate (SXS) (CAS No. 1300—
72—7) under 40 CFR 180.940(a) when
used as a pesticide inert ingredient in
antimicrobial pesticide formulations
applied to food-contact surfaces in
public eating places, dairy-processing
equipment, and food-processing
equipment and utensils at 500 ppm. The
petitioner believes no analytical method
is needed because it is not required for
the establishment of a tolerance
exemption for inert ingredients. Contact:
John Redden, Registration Division
(7505P), (703) 305—-1969, email address:
redden.john@epa.gov.

2. PP 1F7901. (EPA-HQ-OPP-2011—
1018). Wagner Regulatory Associates,
Inc., (on behalf of Bedoukan Research,
Inc., 21 Finance Drive, Danbury, CT
06810), requests to establish an
exemption from the requirement of
tolerances for residues of the
biochemical pesticide ethyl-2E, 4Z-
decadienoate (Pear Ester) for pre-harvest
uses, in or on all agricultural
commodities. Pear Ester is the naturally
occurring compound responsible for the
characteristic aroma of pears and other
fruits. Researchers have estimated that
mature, ripening fruit releases up to
3,712 grams of Pear Ester per acre per
month. It is estimated that the potential
residue amounts from application of
formulated products would be virtually
indistinguishable from natural
background levels. For this reason, and
due to its low toxicity, it is proposed to
exempt Pear Ester from the requirement
to establish a finite tolerance for
residues on food commodities.
Therefore, an analytical method for
determination of residues is not needed.
Contact: Gina M. Burnett, Biopesticides
and Pollution Prevention Division
(7511P), (703) 605-0513, email address:
burnett.gina@epa.gov.

3. PP 1F7914. (EPA-HQ-OPP-2011—
1033). Albemarle Corporation, 451
Florida Street, Baton Rouge, LA 70801,
requests to establish an exemption from
the requirement of tolerances for
residues of the antimicrobial 1,3-
dibromo-5,5-dimethylhydantoin, in or
on all raw agricultural commodities,
when such residues result from the use
of 1,3-dibromo-5,5-dimethylhydantoin
as an antimicrobial treatment in
solutions containing a diluted end-use
concentration of all bromide-producing
chemicals in the solution not to exceed
900 ppm of total bromine. The
petitioner believes no analytical method
is needed because it is not necessary
since 1,3-dibromo-5,5-
dimethylhydantoin residues are
exempted from the requirements of a
tolerance. Contact: Tom Luminello,
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Antimicrobials Division (7510P), (703)
308-8075, email address:
luminello.tom@epa.gov.

4. PP 1F7917. (EPA-HQ-OPP-2011—
1026). Bert Volger, Ceres International
LLC., 1087 Heartsease Drive, West
Chester, PA 19382 (on behalf of
Consumo Em Verde S.A., Biotecnologia
De Plantas, Parque Tecnologico de
Cantanhede, Nucleo 04, Lote 2, 3060—
197 Cantanhede, Portugal), requests to
establish an exemption from the
requirement of tolerances for residues of
the biofungicide BLAD, a naturally
occurring polypeptide from the
catabolism of a seed storage protein of
sweet lupines (Lupinus albus), in or on
various crops and ornamentals. The
petitioner believes no analytical method
is needed because the requirements of
an analytical method are not applicable
to a request to establish an exemption
from the requirement of a tolerance.
Contact: Menyon Adams, Biopesticides
and Pollution Prevention Division
(7511P), (703) 347—8496, email address:
adams.menyon@epa.gov.

5. PP 9F7670. (EPA-HQ-OPP-2010—
0065). Technology Sciences Group, Inc.,
1150 18th Street, NW., Suite 1000,
Washington, DC 20036, (on behalf of
AMVAC Chemical Corporation, 4695
MacArthur Court, Suite 1250, Newport
Beach, CA 90660), requests to establish
an exemption from the requirement of a
tolerance for residues of the biochemical
potato sprout inhibitor, 3-decen-2-one,
as a post-harvest treatment, in or on
stored potatoes. An analytical method
for residues is not applicable. It is
expected that, when used as proposed,
3-decen-2-one would not result in
residues that are of toxicological
concern. The Agency is re-issuing this
notice of filing (NOF) of a pesticide
petition for 3-decen-2-one (PP 9F7670)
because the petitioner revised the
pending petition. Instead of proposing
an exemption from the requirement of a
tolerance for residues of the potato
sprout inhibitor, 3-decen-2-one, in or on
all food commodities, the petitioner is
now requesting the tolerance exemption
for use of 3-decen-2-one as a post-
harvest treatment on stored potatoes
only. The original NOF published in the
Federal Register for comment on March
10, 2010 (75 FR 11171)(FRL-8810-8),
with a 30 day comment period. One
comment was received in response to
this NOF. The Agency will respond to
this comment in the final rule but notes
that the comment was not germane to
the active ingredient described herein,
and focused on concerns that were not
specific to dietary exposure. Contact:
Colin G. Walsh, Biopesticides and
Pollution Prevention Division (7511P),

(703) 308-0298, email address:
walsh.colin@epa.gov.

Amended Tolerance Exemptions

1. PP 1E7931. (EPA-HQ-OPP-2011—
0949). BASF Corporation, 100 Campus
Drive, Florham Park, NJ 07932, requests
to amend an exemption from the
requirement of a tolerance for residues
of N,N-Bis-o-ethyl-w-hydroxypoly(oxy-
1,2-ethanediyl) Cg-C;s saturated and
unsaturated alkylamines; the poly(oxy-
1,2-ethanediyl) content is 2—60 moles;
herein referred to as Alkyl Amines
Polyalkoxylates under 40 CFR 180.920
and 180.930 to include CAS No.
1266162—-49-5 when used as a pesticide
inert ingredient in pesticide
formulations. An analytical method is
not required for enforcement purposes
since the Agency has established an
exemption from the requirement of a
tolerance without any numerical
limitation. Contact: Elizabeth Fertich,
Registration Division (7505P), (703)
347-8560, email address:
fertich.elizabeth@epa.gov.

2. PP 1F7914. (EPA-HQ-OPP-2011—
1033). Albemarle Corporation, 451
Florida Street, Baton Rouge, LA 70801,
requests to amend 40 CFR 180.940(a) by
establishing an exemption from the
requirement of a tolerance for the
residues of the antimicrobial 1,2-
dibromo-5,5-dimethylhyadantoin (CAS
Reg. No. 77—48-5) in antimicrobial
formulations, in or on food contact
surface sanitizing solutions. May be
applied to: Food contact surfaces in
public eating places, dairy processing
equipment, and food-processing
equipment and utensils. When ready for
use, end-use concentration of all
bromine-producing chemicals in
solution is not to exceed 500 ppm of
total bromine. Analytical method is not
necessary since 1,3-dibromo-5,5-
dimethylhydantoin residues are
exempted from the requirements of a
tolerance. Contact: Tom Luminello,
Antimicrobials Division (7510P), (703)
308-8075, email address:
Iuminello.tom@epa.gov.

3. PP 1F7920. (EPA-HQ-OPP-2011—
1029). D-I-1-4, Inc., a Division of 1,4
Group, Inc., P.O. Box 680, Meridian, ID
83680, requests to amend an exemption
from the requirement of a tolerance in
40 CFR 180.1142 for residues of the
plant growth regulator 1,4-
Dimethylnaphthalene (1,4-DMN) when
applied post-harvest to potatoes and
other sprouting root, tuber and bulb
crops in accordance with good
agricultural practices. An analytical
method for residues is not applicable. It
is expected that, when used as
proposed, 1,4-Dimethylnaphthalene
would not result in residues that are of

toxicological concern. Contact: Colin G.
Walsh, Biopesticides and Pollution
Prevention Division (7511P), (703) 308—
0298, email address:
walsh.colin@epa.gov.

4. PP 1F7940. (EPA-HQ-OPP-2011—
1028). Kaken Pharmaceutical Co., Ltd.,
¢/o Conn & Smith, Inc., Agent, 6713
Catskill Road, Lorton, VA 22079,
requests to amend an existing
exemption from the requirement of
tolerances in 40 CFR 180.1285 for
residues of the biochemical pesticide
polyoxin D zinc salt when used as a
fungicide for pre-harvest and post-
harvest uses in accordance with good
agricultural practices, in or on all
agricultural commodities. A tolerance
exemption is proposed. Therefore, no
tolerance enforcement method is
proposed. Contact: Colin G. Walsh,
Biopesticides and Pollution Prevention
Division (7511P), (703) 308—0298, email
address: walsh.colin@epa.gov.

List of Subjects

Environmental protection,
Agricultural commodities, Feed
additives, Food additives, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 28, 2012.

Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

[FR Doc. 2012-6056 Filed 3—13-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2011-0964; FRL-9332-3]

Revocation of Tolerance Exemptions
for Diethyl Phthalate and Methyl Ethyl
Ketone; No Data Being Developed as
Required by Test Orders (Data Call-Ins)
Under EPA’s Endocrine Disruptor
Screening Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This document proposes,
under section 408(e)(1) of the Federal
Food, Drug, and Cosmetic Act (FFDCA),
to revoke the existing exemptions from
the requirement of a tolerance (tolerance
exemptions) for residues of diethyl
phthalate and methyl ethyl ketone when
used as inert ingredients in pesticide
products because there are insufficient
data to make the determination of safety
required by FFDCA. No manufacturer or
importer of these chemicals has
committed to conduct testing and
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submit data required by test orders that
EPA issued under the Endocrine
Disruptor Screening Program (EDSP).
EPA is, however, offering an
opportunity for interested parties to
comment or commit to submitting the
required data.

DATES: Comments must be received on
or before May 14, 2012.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2011-0964, by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

Instructions: Direct your comments to
docket ID number EPA-HQ-OPP-2011—
0964. EPA’s policy is that all comments
received will be included in the docket
without change and may be made
available on-line at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through regulations.gov or
email. The regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
regulations.gov, your email address will
be automatically captured and included
as part of the comment that is placed in
the docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,

EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in the docket index available
at http://www.regulations.gov. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either in the
electronic docket at http://
www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
hours of operation of this Docket
Facility are from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The Docket Facility telephone
number is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Anthony Britten, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 308-8179; fax number: (703) 605—
0781; email address:
britten.anthony@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer; or if you
manufacture or import chemical
substances that are used in pesticides.
Potentially affected entities may
include, but are not limited to:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

e Chemical manufacturers, importers
and processors (NAICS code 325).

e Pesticide, fertilizer, and other
agricultural chemical manufacturing
(NAICS code 3253).

e Scientific research and
development services (NAICS code
5417) e.g., persons who conduct testing
of chemical substances for endocrine
effects.

This listing is not intended to be
exhaustive, but rather provides a guide

for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the document by docket ID
number and other identifying
information (subject heading, Federal
Register date and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.
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C. What can I do if I wish EPA to
maintain a tolerance or tolerance
exemption that the agency proposes to
revoke?

This proposed rule provides a
comment period of 60 days for any
person to state an interest in retaining
a tolerance exemption proposed for
revocation. If EPA receives a comment
within the 60-day period to that effect,
EPA will not proceed to revoke the
tolerance exemption immediately.
However, EPA will take steps to ensure
the submission of any needed
supporting data and will either issue an
order under sections 3(c)(2)(B) of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) and section
408(p)(5) of FFDCA if the commenter is
a registrant or manufacturer, or will
issue an order in the Federal Register
under FFDCA section 408(f) if the
interested party is neither a registrant
nor manufacturer.

EPA issues a final rule after
considering comments that are
submitted in response to this proposed
rule. Comments should be limited only
to the inert ingredients and tolerance
exemptions subject to this proposed
rule. After considering comments, EPA
will issue a final regulation determining
whether revocation of the tolerance
exemptions is appropriate and making a
final finding on whether these tolerance
exemptions are “safe” within the
meaning of section 408(b)(2)(A)(ii).

In addition to submitting comments
in response to this proposal, you may
also submit an objection at the time of
the final rule pursuant to section 408(g)
(21 U.S.C. 346al(g)). If you anticipate that
you may wish to file objections to the
final rule, you must raise those issues in
your comments on this proposal. EPA
will treat as waived any issues raised in
objections that could reasonably have
been, but were not, presented in
comments on this proposal. Similarly, if
you fail to file an objection to the final
rule within the time period specified,
you will have waived the right to raise
any issues resolved in the final rule.
After the specified time, issues resolved
in the final rule cannot be raised again
in any subsequent proceedings.

II. Background
A. What action is the agency taking?

EPA, under section 408(e)(1) of
FFDCA, is proposing to revoke tolerance
exemptions for residues of diethyl
phthalate and methyl ethyl ketone in or
on raw agricultural commodities and
processed foods when these chemicals
are used as inert ingredients in pesticide
products. These revocations would be

effective 6 months after the final rule is
published in the Federal Register.

EPA issued test orders to
manufacturers and importers of diethyl
phthalate and methyl ethyl ketone on
January 21, 2010 and January 28, 2010,
respectively. The test orders required
recipients to generate data that would
allow the Agency to screen these
chemicals for their potential to interact
with the estrogen, androgen or thyroid
hormonal systems consistent with EPA’s
Endocrine Disruptor Screening Program
(EDSP), developed in accordance with
section 408(p) of FFDCA.

Section 408(p)(3) of FFDCA requires
screening of “all pesticide chemicals,”
including by definition inert ingredients
in pesticide products, to determine their
potential to disrupt the endocrine
system. 21 U.S.C. 345a(p)(3). The statute
also ties the availability of these or other
data “on whether the pesticide chemical
may have an effect in humans that is
similar to an effect produced by a
naturally occurring estrogen or other
endocrine effects” to the safety finding
that EPA must make in order to allow
a tolerance or exemption to remain. 21
U.S.C. 346a(b)(2)(D).

No company which received a test
order has committed to submit the
required data to support the continued
use of these chemicals as pesticide inert
ingredients. Rather, all elected to “opt
out” of the pesticide market rather than
conduct testing, and under the “opt-
out” provision, were required to cease,
within 6 months of EPA issuing the test
order, all sales and distribution of their
chemical for use in pesticide
formulations.

EPA’s outreach to trade associations
suggests that registrants of pesticide
products will also decline to conduct
required testing in order to continue
using these chemicals as inert
ingredients. EPA therefore is not issuing
further test orders at this time. Rather,
this proposed rule offers a final
opportunity for any interested parties to
commit to develop these data, which
FFDCA makes necessary to support a
tolerance or exemption. A companion
notice in this issue of the Federal
Register provides background on all the
inert ingredient test orders issued and
the responses EPA has received to date.

In sum, because no one has
committed to generate these data, and
because EPA has no other data on which
it could rely to evaluate the endocrine
disruption potential of these inert
ingredients, EPA is proposing to revoke
the tolerance exemption under 40 CFR
180.930 for diethyl phthalate and the
tolerance exemption under 40 CFR
180.920 for methyl ethyl ketone. In the
absence of any data bearing on the

endocrine disruption potential of these
chemicals, EPA cannot find that these
chemicals continue to meet the required
safety standard under FFDCA section
408(b)(2). Through this proposed rule,
the Agency is inviting individuals who
need these exemptions to identify
themselves and the tolerance
exemptions that are needed. If during
the comment period for this proposal no
one either submits or commits to
generate data required by the test orders,
EPA will revoke these tolerance
exemptions. The following list identifies
the data EPA required in the test orders
to screen for potential effects on the
thyroid, estrogen and androgen systems,
and the estimated time to generate the
data. If screening data were to identify
endocrine activity, additional testing
might be required to establish dose-
levels for adverse effects.

Required Data and Estimated Number of
Months to Develop

Amphibian Metamorphosis (Frog): 15.

Androgen Receptor Binding (Rat
Prostate): 6.

Aromatase (Human Recombinant): 6.

Estrogen Receptor Binding: 6.

Estrogen Receptor Transcriptional
Activation (Human Cell Line (HeLa-
9903)): 6.

Fish Short-term Reproduction: 12.

Hershberger (Rat): 9.

Female Pubertal (Rat): 15.

Male Pubertal (Rat): 15.

Steroidogenesis (Human Cell Line—
H295R): 6.

Uterotrophic (Rat): 9.

EPA has loaded a sample test order in
the docket for reference. If after reading
this proposed rule and the test order
requirements, you intend to submit
data, indicate this clearly in your
comments.

B. What is the agency’s authority for
taking this action?

This proposed rule is issued pursuant
to section 408(e)(1)(B) of FFDCA (21
U.S.C. 346a(e)(1)(B)). A “tolerance”
represents the maximum level for
residues of pesticide chemicals legally
allowed in or on raw agricultural
commodities and processed foods.
Section 408 of FFDCA, 21 U.S.C. 346a,
as amended by the Food Quality
Protection Act of 1996 (FQPA), Public
Law 104—170, authorizes the
establishment of tolerances, exemptions
from tolerance requirements,
modifications in tolerances, and
revocation of tolerances for residues of
pesticide chemicals in or on raw
agricultural commodities and processed
foods. Without a tolerance or
exemption, food containing pesticide
residues is considered to be unsafe and
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therefore “‘adulterated”” under section
402(a) of FFDCA, 21 U.S.C. 342(a). Such
food may not be distributed in interstate
commerce (21 U.S.C. 331(a)).

Section 408(b)(2)(A)(@) of the FFDCA
requires EPA to modify or revoke a
tolerance if EPA determines that the
tolerance is not “safe.” 21 U.S.C.
346a(b)(2)(A)(ii). Section 408(b)(2)(A)(ii)
of the FFDCA defines ‘‘safe” to mean
that “there is a reasonable certainty that
no harm will result from aggregate
exposure to the pesticide chemical
residue, including all anticipated
dietary exposures and all other
exposures for which there is reliable
information.” Among those factors that
EPA is directed to consider in
establishing, modifying, leaving in
effect, or revoking a tolerance or
exemption for a pesticide chemical
residue is “such information as the
Administrator may require on whether
the pesticide chemical may have an
effect in humans that is similar to an
effect produced by a naturally occurring
estrogen or other endocrine effects;

* * %2 21 U.S.C. 346a(b)(2)(D)(viii).

FFDCA section 408(p)(1) requires EPA
“to develop a screening program, using
appropriate validated test systems and
other scientifically relevant information
to determine whether certain substances
may have an effect in humans that is
similar to an effect produced by a
naturally occurring estrogen, or such
other effects as [EPA] may designate.”
21 U.S.C. 346a(p). FFDCA section
408(p)(3) expressly requires that EPA
““shall provide for the testing of all
pesticide chemicals.” FFDCA section
201 defines “pesticide chemical” as
“any substance that is a pesticide within
the meaning of the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), including all active and
pesticide inert ingredients of such
pesticide.” 21 U.S.C. 231(q)(1). FFDCA
section 408(e)(1)(B) provides that the
Administrator may issue a regulation
“establishing, modifying, suspending
under section (1)(3), or revoking an
exemption of a pesticide chemical
residue from the requirement of a
tolerance.” 21 U.S.C. 346a(e)(1)(B).

C. When would this action become
effective?

EPA is proposing to revoke the
tolerance exemptions for diethyl
phthalate and methyl ethyl ketone
effective 6 months after the date the
final rule publishes in the Federal
Register. EPA believes its proposed
timeline gives registrants sufficient time
to take appropriate action. Under the
EDSP test orders, manufacturers and
importers that “‘opted out” of testing
had to cease all sales and distribution of

the chemical to the pesticide market for
use in formulating pesticide products
within 6 months of EPA issuing the test
order. EPA issued the last test orders for
these chemicals on January 28, 2010, so
all sales and distribution of diethyl
phthalate and methyl ethyl ketone for
use in formulating pesticide products
were to have ceased as of July 28, 2010.
EPA has also been performing outreach
to trade groups to inform them about the
potential loss of these chemicals as inert
ingredients. This Federal Register
document provides further notice.

Any commodities treated with
pesticide products containing the inert
ingredients diethyl phthalate and
methyl ethyl ketone and in the channels
of trade following the tolerance
revocations, shall be subject to FFDCA
section 408(1)(5), as established by
FQPA. Under this section, any residues
of these pesticide chemicals in or on
such food shall not render the food
adulterated so long as it is shown to the
satisfaction of FDA that:

i. The residue is present as the result
of an application or use of the pesticide
at a time and in a manner that was
lawful under FIFRA.

ii. The residue does not exceed the
level that was authorized, at the time of
the application or use, to be present on
the food under a tolerance or exemption
from a tolerance. Evidence to show that
food was lawfully treated may include
records that verify the dates when the
pesticide was applied to such food.

III. Statutory and Executive Order
Reviews

EPA is proposing to revoke the
exemptions from the requirement of a
tolerance for diethyl phthalate and
methyl ethyl ketone. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this proposed rule has been
exempted from review under Executive
Order 12866 due to its lack of
significance, this proposed rule is not
subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This proposed rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive

Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of the FFDCA,
such as the tolerance in this proposed
rule, do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. The
Agency hereby certifies that this
proposed action will not have a
significant negative economic impact on
a substantial number of small entities.
In addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This proposed
rule directly regulates growers, food
processors, food handlers, and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this
proposed rule does not have any “tribal
implications” as described in Executive
Order 13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
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9, 2000). Executive Order 13175
requires EPA to develop an accountable
process to ensure ‘“‘meaningful and
timely input by tribal officials in the
development of regulatory policies that
have tribal implications.” “Policies that
have tribal implications” is defined in
the Executive order to include
regulations that have ““substantial direct
effects on one or more Indian tribes, on
the relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
proposed rule will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this proposed rule.

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Endocrine
disruptors, Pesticides and pests,
Reporting and recordkeeping
requirements.

Dated: February 17, 2012.

Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, it is proposed that 40 CFR
chapter I be amended as follows:

PART 180—[AMENDED]

1. The authority citation for 40 CFR
part 180 continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

§180.920 [Amended]

2.In §180.920, the table is amended
by removing the entire entry for
“Methyl ethyl ketone.”

§180.930 [Amended]

3.In §180.930, the table is amended
by removing the entire entry for
“Diethylphthalate.”
[FR Doc. 2012-6210 Filed 3-13-12; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Parts 13, 17, and 23

[Docket No. FWS—R9-1A—2010-0083; 96300~
1671-0000-R4]

RIN 1018—-AW82

Revision of Regulations Implementing
the Convention on International Trade
in Endangered Species of Wild Fauna
and Flora (CITES); Updates Following
the Fifteenth Meeting of the
Conference of the Parties to CITES;
Correction

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; correction.

SUMMARY: On March 8, 2012, we, the
Fish and Wildlife Service (FWS or
Service), published a proposed rule to
revise the regulations that implement
the Convention on International Trade
in Endangered Species of Wild Fauna
and Flora (CITES) by incorporating
certain provisions adopted at the
fourteenth and fifteenth meetings of the
Conference of the Parties (CoP14 and
CoP15) to CITES and clarifying and
updating certain other provisions.
Inadvertently, we made some errors in
the DATES and ADDRESSES sections
concerning the information collection
aspects of the proposal. With this
technical correction, we correct those
€ITOTS.

FOR FURTHER INFORMATION CONTACT:
Robert R. Gabel, Chief, Division of
Management Authority; U.S. Fish and
Wildlife Service; 4401 N. Fairfax Drive,
Suite 212; Arlington, VA 22203;
telephone, 703—-358-2093.
SUPPLEMENTARY INFORMATION: On March
8, 2012 (77 FR 14200), we published a
proposed rule to revise the regulations
that implement CITES. Inadvertently,
we made some errors in the DATES and
ADDRESSES sections concerning the
information collection aspects of the
proposal. With this technical correction,
we correct those errors.

Under DATES, we printed an incorrect
date for the deadline for comments on
the information collection aspects of the
proposed rule. The correct date is April
9, 2012. Comments on the information
collection aspects of this proposed rule
will be considered if received by April
9, 2012.

Under ADDRESSES, we printed an
incorrect address to which to provide us
a copy of your comments on the
information collection aspects of the
proposed rule. Please provide those
comments to the Service Information

Collection Clearance Officer, U.S. Fish
and Wildlife Service, MS 2042-PDM,
4401 N. Fairfax Drive, Arlington, VA
22203.

Dated: March 8, 2012.
Sara Prigan,
Federal Register Liaison.
[FR Doc. 2012—6104 Filed 3—-13-12; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

RIN 0648-BB42

Groundfish Fisheries of the Exclusive
Economic Zone Off Alaska and Pacific
Halibut Fisheries; Observer Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of availability of
fishery management plan amendment;
request for comments.

SUMMARY: The North Pacific Fishery
Management Council submitted
Amendment 86 to the Fishery
Management Plan (FMP) for Groundfish
of the Bering Sea and Aleutian Islands
Management Area (BSAI) and
Amendment 76 to the FMP for
Groundfish of the Gulf of Alaska (GOA),
(collectively referred to as the FMPs) to
NMEFS for review. If approved,
Amendments 86 and 76 would add a
funding and deployment system for
observer coverage to the existing North
Pacific Groundfish Observer Program
(Observer Program) and amend existing
observer coverage requirements for
vessels and processing plants at 50 CFR
679.50. The new funding and
deployment system would allow NMFS
to determine when and where to deploy
observers according to management and
conservation needs, with funds
provided through a system of fees based
on the ex-vessel value of groundfish and
halibut in fisheries covered by the new
system. This action is necessary to
resolve data quality and cost equity
concerns with the Observer Program’s
existing funding and deployment
structure. This action is intended to
promote the goals and objectives of the
Magnuson-Stevens Fishery
Conservation and Management Act
(MSA), the FMPs, and other applicable
law.
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DATES: Comments on Amendments 86
and 76 must be received by May 14,
2012.

ADDRESSES: You may submit comments,
identified by FDMS Docket Number
NOAA-NMFS-2011-0210, by any one
of the following methods:

e FElectronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov. To submit
comments via the e-Rulemaking Portal,
first click the “Submit a Comment”
icon, then enter NOAA-NMFS—-2011—
0210 in the keyword search. Locate the
document you wish to comment on
from the resulting list and click on the
“Submit a Comment” icon on that line.

e Mail: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Mail comments to P.O.
Box 21668, Juneau, AK 99802—-1668.

e Fax: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Fax comments to (907)
586-7557.

e Hand delivery to the Federal
Building: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Deliver comments to
709 West 9th Street, Room 420A,
Juneau, AK.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing
on www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address) voluntarily
submitted by the commenter will be
publicly accessible. Do not submit
Confidential Business Information or
otherwise sensitive or protected
information.

NMFS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

Electronic copies of Amendment 86 to
the FMP for Groundfish of the BSAI and
Amendment 76 to the FMP for
Groundfish of the GOA, and the

Environmental Assessment/Regulatory
Impact Review/Initial Regulatory
Flexibility Analysis (EA/RIR/IRFA)
prepared for this action may be obtained
from http://www.regulations.gov or from
the NMFS Alaska Region Web site at
http://alaskafisheries.noaa.gov.
FOR FURTHER INFORMATION CONTACT:
Brandee Gerke, 907-586-7228.
SUPPLEMENTARY INFORMATION: The MSA
requires that each regional fishery
management council submit any fishery
management plan amendment it
prepares to NMFS for review and
approval, disapproval, or partial
approval by the Secretary of Commerce
(Secretary). The MSA also requires that
NMFS, upon receiving an FMP
amendment, immediately publish a
notice in the Federal Register
announcing that the amendment is
available for public review and
comment. This notice announces that
proposed Amendment 86 to the FMP for
Groundfish of the BSAI and proposed
Amendment 76 to the FMP for
Groundfish of the GOA are available for
public review and comment.
Amendments 86 and 76 were
unanimously adopted by the North
Pacific Fishery Management Council in
October 2010. If approved by the
Secretary, these amendments would add
a funding and deployment system for
observer coverage to the existing
Observer Program and amend existing
observer coverage requirements for
vessels and processing plants at 50 CFR
679.50. The new funding and
deployment system would allow NMFS
to determine when and where to deploy
observers according to management and
conservation needs, with funds
provided through a system of fees based
on the ex-vessel value of groundfish and
halibut in fisheries covered by the new
system. These amendments would also
add groundfish vessels less than 60 ft.
in length and halibut vessels to the
Observer Program. Although the North
Pacific halibut fisheries are not subject
to the amendments, section 313 of the
MSA authorizes their inclusion in the
new funding and deployment system.
The proposed amendments would
divide the existing Observer Program
into two observer coverage categories—
partial and full. Operations with less
than 100 percent observer coverage
requirements would be in the partial
observer coverage category and
operations required to have 100 percent
of their operations observer would be in
the full observer coverage category.
Operations in the full coverage category
would continue to contract directly with
observer providers to meet their
required observer coverage within the

existing framework where they pay their
actual observer costs directly to the
provider. With limited exceptions for
operations with minimal processing
history, all vessels designated as
catcher/processors and motherships
would be in the full coverage category.
Catcher vessels would be in the full
coverage category while participating in
pollock fisheries in the Bering Sea and
Rockfish Program fisheries in the GOA.
Shoreside processors and stationary
floating processors would be in the full
coverage category only while
participating in Bering Sea pollock
fisheries where observers conduct a full
census of incidentally-caught Chinook
salmon.

The partial coverage category would
comprise the restructured funding and
deployment system. All catcher vessels
fishing for halibut with hook-and-line
gear or directed fishing for groundfish
would be included in the partial
coverage category; except for catcher
vessels directed fishing for Bering Sea
pollock or participating in the Gulf of
Alaska Rockfish Program. All shoreside
processors and stationary floating
processors would be in the partial
coverage category except for processors
receiving Bering Sea pollock deliveries.
A small number of catcher/processors
with a history of minor processing
would also be included in the partial
coverage category. Operations in the
partial coverage category would pay an
ex-vessel value-based fee to NMFS,
which would be used to fund direct
contracts between NMFS and an
observer provider(s) to deploy observers
in the partial coverage category
according to a randomized design.
Annually NMFS would release a
Deployment Plan outlining the sample
design and vessel selection probabilities
for the upcoming fishing year. The
objective of the randomized sample
design is to collect statistically reliable
estimates of total catch and catch
composition in the partial coverage
category fisheries.

The Observer Program has provided
the best available scientific information
for managing North Pacific groundfish
fisheries and developing measures to
minimize bycatch in furtherance of the
purposes and national standards of the
MSA since 1991. However, the quality
and utility of observer-collected data are
deficient due to the current structure of
procuring and deploying observers in
fisheries with less than 100 percent
observer coverage requirements. Under
the current program, coverage
requirements vary according to vessel
length or the quantity of fish processed,
and vessels less than 60 ft. length
overall (LOA) and vessels fishing for
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halibut are exempt from coverage. A
vessel equal to or greater than 60 ft.
LOA, but less than 125 ft. LOA must
carry an observer during at least 30
percent of its fishing days in a calendar
quarter (30 percent coverage). Vessel
owners and operators in the 30 percent
coverage category choose when to carry
observers, which statistically bias
estimates of catch and bycatch.

Under the current program, owners of
smaller vessels pay observer costs that
are disproportionately high relative to
their gross earnings. Operators of vessels
with no observer coverage requirements
do not contribute to the cost of observer
coverage, though they benefit from
management based on the observer-data
collected. Amendments 86 and 76
would resolve the data quality and cost

equity concerns with the existing
funding and deployment structure for
observers in fisheries with less than 100
percent coverage requirements.

Public comments are being solicited
on proposed Amendments 86 and 76 to
the FMPs through the end of the
comment period (see DATES). NMFS
intends to publish in the Federal
Register and seek public comment on a
proposed rule that would implement
Amendments 86 and 76, following
NMFS’s evaluation of the proposed rule
under the MSA. Public comments on
the proposed rule must be received by
the end of the comment period on
Amendments 86 and 76 to be
considered in the approval/disapproval
decision on Amendments 86 and 76. All
comments received by the end of the

comment period on Amendments 86
and 76, whether specifically directed to
the FMPs or to the proposed rule, will
be considered in the approval/
disapproval decision on the
amendments. To be considered,
comments must be received, not just
postmarked or otherwise transmitted, by
1700 hours Alaska local time on the last
day of the comment period.

Authority: 16 U.S.C. 773 et seq.; 1801 et
seq.; 3631 et seq.; Pub. L. 108—447.

Dated: March 9, 2012.
Steven Thur,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012—6197 Filed 3—-13-12; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Presidential Memorandum of February
21, 2012; Driving Innovation and
Creating Jobs in Rural America
Through Biobased and Sustainable
Product Procurement

On February 21, 2012, President
Barack Obama issued a memorandum to
the Heads of Executive Departments and
Agencies directing that they effectively
execute Federal procurement
requirements for biobased products,
including those requirements identified
in Executive Order 13514 and
prescribed in the 2002 Farm Bill, as
amended by the 2008 Farm Bill. The
text of this memorandum reads:

The BioPreferred program—
established by the Farm Security and
Rural Investment Act of 2002 (Pub. L.
107-171) (2002 Farm Bill), and
strengthened by the Food, Conservation
and Energy Act of 2008 (Pub. L. 110-
234) (2008 Farm Bill)—is intended to
increase Federal procurement of
biobased products to promote rural
economic development, create new jobs,
and provide new markets for farm
commodities. Biobased and sustainable
products help to increase our energy
security and independence.

The Federal Government, with
leadership from the Department of
Agriculture (USDA), has made
significant strides in implementing the
BioPreferred program. It is one of the
key elements in my efforts to promote
sustainable acquisition throughout the
Government under Executive Order
13514 of October 5, 2009 (Federal
Leadership in Environmental, Energy,
and Economic Performance). Further
efforts will drive innovation and
economic growth and create jobs at
marginal cost to the American public.

The goal of this memorandum is to
ensure that executive departments and
agencies (agencies) effectively execute
Federal procurement requirements for
biobased products, including those

requirements identified in Executive
Order 13514 and prescribed in the 2002
Farm Bill, as amended by the 2008 Farm
Bill. It is vital that these efforts are in
accord and carefully coordinated with
other Federal procurement
requirements.

Therefore, I direct that agencies take
the following steps to significantly
increase Federal procurement of
biobased and other sustainable
products.

Section 1. Actions Related to Executive
Order 13514

(a) Agencies shall include and report
on biobased acquisition as part of the
sustainable acquisition goals and
milestones in the Strategic
Sustainability Performance Plan
required by section 8 of Executive Order
13514.

(b) As required by section 2(h) of
Executive Order 13514, agencies shall
ensure that 95 percent of applicable new
contract actions for products and
services advance sustainable
acquisition, including biobased
acquisition, where such products and
services meet agency performance
requirements. In doing so, agencies
shall:

(i) Include acquisition of biobased
products in their Affirmative
Procurement Programs and Preferable
Purchasing Programs, as applicable (as
originally required by Executive Order
13101 of September 14, 1998 (Greening
the Government Through Waste
Prevention, Recycling, and Federal
Acquisition) and reinforced by
Executive Order 13423 of January 24,
2007 (Strengthening Federal
Environmental, Energy, and
Transportation Management) and
Executive Order 13514);

(ii) include biobased products as part
of their procurement review and
monitoring program required by section
9002(a) of the 2008 Farm Bill,
incorporating data collection and
reporting requirements as part of their
program evaluation; and

(iii) provide appropriate training on
procurement of biobased products for
all acquisition personnel including
requirements and procurement staff.

(c) The Office of Management and
Budget (OMB) shall emphasize biobased
purchasing in the fiscal year 2012 and
2013 Sustainability/Energy scorecard,
which is the periodic evaluation of
agency performance on sustainable

acquisition pursuant to section 4 of
Executive Order 13514.

Section 2. Biobased Product
Designations

The USDA has already designated 64
categories of biobased products for
preferred Federal procurement.
Although these categories represent an
estimated 9,000 individual products,
less than half of the known biobased
products are currently included in the
preference program. Increasing the
number of products subject to the
Federal procurement preference will
increase procurement of biobased
products. Therefore, I direct the
Secretary of Agriculture to:

(a) Increase both the number of
categories of biobased products
designated and individ