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Presidential Documents

Title 3—

The President

Proclamation 8778 of March 1, 2012

American Red Cross Month, 2012

By the President of the United States of America

A Proclamation

After more than 130 years of providing humanitarian relief at home and
abroad, the American Red Cross remains a reflection of the compassion
and generosity central to our national identity. At moments of profound
need, the actions of men and women across our country reflect our noblest
ideals of service—from search-and-rescue teams that brave disaster zones
to ordinary citizens who deliver not only lifesaving care and supplies, but
also hope for a brighter tomorrow. During American Red Cross Month,
we pay tribute to all those whose dedication to relieving human suffering
illuminates even our darkest hours.

A visionary humanitarian and unyielding advocate for those in need, Clara
Barton founded the American Red Cross in 1881 after many years of tending
to soldiers and families injured in war’s wake. In the generations that fol-
lowed, the American Red Cross served as a force for peace and recovery
during times of crisis. Presidents of the United States have called upon
the American Red Cross time and again, beginning when President Woodrow
Wilson proclaimed Red Cross Week during the First World War, and con-
tinuing into the 21st century.

Today, emergency response organizations like the American Red Cross con-
tinue to play a vital role in responding to disasters that cast countless
lives and communities into harm’s way. When devastating storms struck
cities spanning the Midwest to the Eastern Seaboard this past year, the
American Red Cross and other relief organizations were instrumental partners
in preparedness, response, and recovery. And when a devastating earthquake
shook Japan’s Pacific coast, they answered by extending support to the
people of Japan and standing with them as they rebuild.

We are reminded in times like these that the strength of our humanitarian
response and the measure of our resilience are drawn not only from the
committed action of relief organizations, but also from individuals who
step forward, volunteer, or give what they can to help their neighbors
in need. With generous spirits and can-do attitudes, Americans from every
corner of our country have come together again and again to show the
true character of our Nation. As we celebrate American Red Cross Month,
let us resolve to preserve and renew that humanitarian impulse to save,
to serve, and to build, and carry it forward in the year to come.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America and Honorary Chairman of the American Red Cross, by virtue
of the authority vested in me by the Constitution and the laws of the
United States, do hereby proclaim March 2012 as American Red Cross
Month. I encourage all Americans to observe this month with appropriate
programs, ceremonies, and activities, and by supporting the work of service
and relief organizations.
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IN WITNESS WHEREOF, I have hereunto set my hand this first day of
March, in the year of our Lord two thousand twelve, and of the Independence
of the United States of America the two hundred and thirty-sixth.

[FR Doc. 2012-5553
Filed 3-5-12; 8:45 am]
Billing code 3295-F2-P
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Proclamation 8779 of March 1, 2012

Irish-American Heritage Month, 2012

By the President of the United States of America

A Proclamation

For centuries, America and Ireland have built a proud and enduring partner-
ship cemented by mutual values and a common history. Generations of
Irish have crossed the Atlantic in pursuit of prosperity, and today nearly
40 million of their proud descendants continue to make their indelible
mark on the United States of America. Their stories, as varied as our Nation’s
people, humble us and inspire our children to reach for the opportunities
dreamed about by our forebears.

Over hundreds of years, Irish men, women, and children left the homes
of their ancestors, watching the coasts of Donegal and the cliffs of Dingle
fade behind them. Boarding overcrowded ships and navigating dangerous
seas, these resilient travelers looked to the horizon with hope in their
hearts. Many left any valuables, land, or stability they had behind, but
they came instead with the true treasures of their homeland—song and
literature, humor and tradition, faith and family. And when they landed
on our shores, they shared their gifts generously, adding immeasurable value
to towns, cities, and communities throughout our Nation.

Today, we draw on the indomitable spirit of those Irish Americans whose
strength helped build countless miles of canals and railroads; whose brogues
echoed in mills, police stations, and fire halls across our country; and
whose blood spilled to defend a Nation and a way of life they helped
define. Defying famine, poverty, and discrimination, these sons and daughters
of Erin demonstrated extraordinary strength and unshakable faith as they
gave their all to help build an America worthy of the journey they and
so many others have taken. During Irish-American Heritage Month, we recall
their legacy of hard work and perseverance, and we carry forward that
singular dedication to forging a more prosperous future for all Americans.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim March 2012 as
Irish-American Heritage Month. I call upon all Americans to observe this
month by celebrating the contributions of Irish Americans to our Nation.
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IN WITNESS WHEREOF, I have hereunto set my hand this first day of
March, in the year of our Lord two thousand twelve, and of the Independence
of the United States of America the two hundred and thirty-sixth.

[FR Doc. 2012-5561
Filed 3-5-12; 8:45 am]
Billing code 3295-F2-P
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Proclamation 8780 of March 1, 2012

Women’s History Month, 2012

By the President of the United States of America

A Proclamation

As Americans, ours is a legacy of bold independence and passionate belief
in fairness and justice for all. For generations, this intrepid spirit has driven
women pioneers to challenge injustices and shatter ceilings in pursuit of
full and enduring equality. During Women’s History Month, we commemorate
their struggles, celebrate centuries of progress, and reaffirm our steadfast
commitment to the rights, security, and dignity of women in America and
around the world.

We see the arc of the American story in the dynamic women who shaped
our present and the groundbreaking girls who will steer our future. Forty-
one years ago, when former First Lady Eleanor Roosevelt confronted President
John F. Kennedy about the lack of women in government, he appointed
her the head of a commission to address the status of women in America
and the discrimination they routinely faced. Though the former First Lady
passed away before the commission finished its work, its report would
spur action across our country and galvanize a movement toward true gender
parity. Our Nation stands stronger for that righteous struggle, and last March
my Administration was proud to release the first comprehensive Federal
report on the status of American women since President Kennedy’s commis-
sion in 1963. Today, women serve as leaders throughout industry, civil
society, and government, and their outstanding achievements affirm to our
daughters and sons that no dream is beyond their reach.

While we have made great strides toward equality, we cannot rest until
our mothers, sisters, and daughters assume their rightful place as full partici-
pants in a secure, prosperous, and just society. With the leadership of
the White House Council on Women and Girls, my Administration is advanc-
ing gender equality by promoting workplace flexibility, striving to bring
more women into math and science professions, and fighting for equal
pay for equal work. We are combating violence against women by revising
an antiquated definition of rape and harnessing the latest technology to
prevent dating violence, domestic violence, and sexual assault. From securing
women’s health and safety to leveling the playing field and ensuring women
have full and fair access to opportunity in the 21st century, we are making
deep and lasting investments in the future of all Americans.

Because the peace and security of nations around the globe depend upon
the education and advancement of women and girls, my Administration
has placed their perspectives and needs at the heart of our foreign policy.
Last December, I released the first United States National Action Plan on
Women, Peace, and Security to help ensure women play an equal role
in peace-building worldwide. By fully integrating women’s voices into peace
processes and our work to prevent conflict, protect civilians, and deliver
humanitarian assistance, the United States is bringing effective support to
women in areas of conflict and improving the chances for lasting peace.
In the months ahead, my Administration will continue to collaborate with
domestic and international partners on new initiatives to bring economic
and political opportunity to women at home and abroad.
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[FR Doc. 2012-5566
Filed 3-5-12; 8:45 am]
Billing code 3295-F2-P

During Women’s History Month, we recall that the pioneering legacy of
our grandmothers and great-grandmothers is revealed not only in our muse-
ums and history books, but also in the fierce determination and limitless
potential of our daughters and granddaughters. As we make headway on
the crucial issues of our time, let the courageous vision championed by
women of past generations inspire us to defend the dreams and opportunities
of those to come.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim March 2012 as
Women’s History Month. I call upon all Americans to observe this month
and to celebrate International Women’s Day on March 8, 2012, with appro-
priate programs, ceremonies, and activities that honor the history, accom-
plishments, and contributions of American women. I also invite all Ameri-
cans to visit www.WomensHistoryMonth.gov to learn more about the genera-
tions of women who have shaped our history.

IN WITNESS WHEREOF, I have hereunto set my hand this first day of
March, in the year of our Lord two thousand twelve, and of the Independence
of the United States of America the two hundred and thirty-sixth.
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008—-0107; Directorate
Identifier 2007-NM-087-AD; Amendment
39-16965; AD 2012-04-09]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 747-100,
747-100B, 747-100B SUD, 747-200B,
747-200C, 747-200F, 747-300, 747—
400, 747-400D, 747—400F, 747SR, and
747SP series airplanes. This AD requires
inspections for scribe lines in affected
lap and butt splices, wing-to-body
fairing locations, and external repair
and cutout reinforcement areas; and
related investigative and corrective
actions if necessary. This AD was
prompted by reports of scribe lines
found at lap joints and butt joints,
around external doublers and antennas,
and at locations where external decals
had been cut. We are issuing this AD to
detect and correct scribe lines, which
can develop into fatigue cracks in the
skin and cause sudden decompression
of the airplane.

DATES: This AD is effective April 10,
2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of April 10, 2012.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—

2207; telephone 206-544-5000,
extension 1; fax 206—-766—5680; email
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 am. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Bill
Ashforth, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, Washington
98057-3356; phone: 425-917-6432; fax:
425-917-6590; email:
bill.ashforth@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a supplemental notice of
proposed rulemaking (SNPRM) to
amend 14 CFR part 39 to include an
airworthiness directive (AD) that would
apply to the specified products. That
SNPRM published in the Federal
Register on August 30, 2010 (75 FR
52907). The original NPRM (73 FR 5768,
January 31, 2008) proposed to require
inspections for scribe lines in affected
lap and butt splices, wing-to-body
fairing locations, and external repair
and cutout reinforcement areas; and
related investigative and corrective
actions if necessary. The SNPRM
proposed to revise the original NPRM by
adding inspections for certain airplanes
and revising certain compliance times
including reducing the compliance time
for certain repetitive inspections.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal (75 FR 52907,
August 30, 2010) and the FAA’s
response to each comment.

Request To Revise Certain Inspection
Requirements

Boeing requested that we revise the
SNPRM (75 FR 52907, August 30, 2010)
to include an additional exception to
the service bulletin specifications. The
SNPRM referred to Boeing Service
Bulletin 747-53A2563, Revision 4,
dated May 6, 2010, as the appropriate
source of service information for the
post-repair inspections. Revision 4 of
this service bulletin includes lap joint
repair instructions in the
Accomplishment Instructions, and
refers to post-repair instructions in Parts
17 and 18. The post-repair inspection
instructions incorrectly refer to
inspections per the Boeing 747
Supplemental Structural Inspection
Document (SSID) D6-35022. Boeing
reported that it plans to remove the
reference to the SSID and update the
post-repair inspections when Boeing
Service Bulletin 747-53A2563 is
revised. Boeing therefore requested that
we revise the SNPRM to require
operators to contact the FAA to request
the appropriate post-repair inspections
rather than follow the post-repair
inspections given in Boeing Service
Bulletin 747-53A2563, Revision 4,
dated May 6, 2010.

We partially agree with the request.
Although we agree with the information
and rationale provided by the
commenter, we have determined that
the inspection procedures described in
Boeing Service Bulletin 747-53A2563,
Revision 4, dated May 6, 2010, are
adequate for the purpose of this AD. It
is not necessary to further burden the
operators with a requirement to contact
the FAA for post-repair inspection
instructions, when adequate inspections
already exist. Operators may, however,
contact the FAA with an alternative
method to the inspection procedures
specified in Boeing Service Bulletin
747-53A2563, Revision 4, dated May 6,
2010, in accordance with the procedures
specified in paragraph (m) of this AD.


Internethttps://www.myboeingfleet.com.
Internethttps://www.myboeingfleet.com.
http://www.regulations.gov
http://www.regulations.gov
mailto:bill.ashforth@faa.gov
mailto:me.boecom@boeing.com
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Request To Remove Certain Inspection
Requirement

Boeing and Delta Airlines requested
that we revise paragraph (g) of the
SNPRM (75 FR 52907, August 30, 2010)
to remove the requirement to inspect for
scribe lines around the perimeter of the
wing-to-body fairing. The commenters
stated that this inspection has been
removed from Boeing Service Bulletin
747-53A2563, Revision 4, dated May 6,
2010. Boeing noted that repetitive
inspections for cracks at previously
discovered scribe lines along the wing-
to-body fairing may still be necessary, as
specified in Table 17 of paragraph 1.E.,
“Compliance,” of Boeing Service
Bulletin 747-53A2563, Revision 4,
dated May 6, 2010.

We partially agree with the request.
We agree that the initial inspection of
the wing-to-body fairing for scribe lines
is not required; this action was removed
from Boeing Service Bulletin 747-
53A2563, Revision 3, dated June 11,
2009; and Boeing Service Bulletin 747—
53A2563, Revision 4, dated May 6,
2010. But we disagree that it is
necessary to change the final rule to
specify this provision; Note 1, which
was added to the SNPRM (75 FR 52907,
August 30, 2010) and retained in this
final rule, accounts for this requested
change. We have not changed the final
rule regarding this issue.

Request To Clarify Reporting
Requirement

Delta requested that we revise
paragraph (j) of the SNPRM (75 FR
52907, August 30, 2010) (paragraph (k)
in this final rule) to specify that the
inspection report is required only for
the initial inspection for scribe lines.
The commenter noted that the service
bulletin has no provision for reporting
requirements for any repetitive
inspections done during the limited
return to service (LRTS) program
specified in Boeing Service Bulletin
747-53A2563, Revision 4, dated May 6,
2010.

We agree to clarify that a report is not
required for any inspection
accomplished per the LRTS program.
We have added this clarification in
paragraph (k) in this final rule.

Request To Extend Certain Compliance
Times

Air New Zealand discussed the
implications of scribe lines found before
the applicable inspection threshold.
This commenter asserted that a scribe
line could be present on the airplane
from its date of manufacture, and that
Boeing Service Bulletin 747-53A2563,
Revision 4, dated May 6, 2010,

effectively declares there is no safety
implication resulting from this scribe
line until the relevant inspection
threshold. Yet the SNPRM (75 FR
52907, August 30, 2010) would require
that a scribe line found before the
inspection threshold must immediately
be repaired or further inspected. Air
New Zealand asserted that, if scribe
lines are discovered early, this
requirement would add to the
maintenance burden without increasing
safety.

We infer that the commenter is
requesting that we revise the SNPRM
(75 FR 52907, August 30, 2010) to
extend the time for corrective action on
known scribe lines to match the
threshold specified in the service
information, instead of requiring action
before further flight. We disagree. We
have determined that, in this case, due
to the safety implications and
consequences of this type of known
damage, operators must repair or
inspect scribed structure before further
flight. We have not changed the final
rule regarding this issue.

Request To Remove Certain Airplanes
From Inspection Requirements

Cargolux Airlines asserted that certain
airplanes should not be subject to the
inspection requirement, and requested
that we revise the SNPRM (75 FR 52907,
August 30, 2010) to exclude airplanes
delivered without fillet seals at lap
joints, and airplanes with fillet seals
that were applied but never removed.
The operator noted that Boeing Service
Bulletin 747-53A2563, Revision 4,
dated May 6, 2010, provides some
exceptions for airplanes that had never
been stripped or repainted, and for
airplanes on which any sealant removal
was always done in accordance with
Appendix A of this service bulletin. The
operator also noted, on the other hand,
that no exception exists if fillet seals
were never applied, or were applied but
never removed. Paragraph 1.D. of this
service bulletin specifies that scribe
lines are made while fillet seals are
removed during repainting. The
commenter concluded that if no fillet
seal was ever applied at a lap joint
location, or if an applied fillet seal was
never removed, no scribe line can exist.

We disagree with the commenter’s
request to remove certain airplanes from
the inspections required by this AD. As
noted in paragraph 1.E.1 of Boeing
Service Bulletin 747-53A2563, Revision
4, dated May 6, 2010, certain
inspections are still necessary even if no
fillet seal has ever been removed. We do
not agree to exempt airplanes on which
no fillet seal has ever been removed
from those inspections. The valid

exceptions to certain inspections are
explained further in Paragraphs 1.E.1
through 1.E.4 of Boeing Service Bulletin
747-53A2563, Revision 4, dated May 6,
2010. Note 1 of this AD states that the
exemptions noted in paragraph 1.E. of
Boeing Service Bulletin 747-53A2563,
Revision 4, dated May 6, 2010, apply to
this AD. It is not necessary to change the
final rule regarding this issue.

Request To Revise Compliance Time

British Airways (BA) requested that
we revise the SNPRM (75 FR 52907,
August 30, 2010) to allow low-time
airplanes (with fewer than 17,500 total
accumulated flight cycles) to be
inspected in area 1 of the fuselage at the
later of 1,500 flight cycles after the
effective date of the AD, and the next
“D” check after the airplane has
accumulated 15,000 total cycles without
exceeding 19,000 total flight cycles. BA
noted that Boeing recommends a
15,000-flight-cycle threshold for the area
1 inspections, and that the inspections
should be done during a “D” check to
avoid unscheduled downtime. As a
result, to align with a “D”” check, the
inspections for low-time airplanes may
have to occur as early as 12,000 total
flight cycles for long-haul airplanes, and
even earlier for short-haul airplanes.
The commenter added that Boeing
Service Bulletin 747-53A2563, Revision
4, dated May 6, 2010, also includes
procedures for inspecting for scribe
lines around external fuselage repairs,
and as such, shares commonality with
the need to assess repairs as detailed in
Boeing SSID D6-36181, which the FAA
approved in 2008. This program’s
threshold is the first “D” check after the
airplane has accumulated 15,000 total
flight cycles. The commenter felt it
would be appropriate to carry out the
scribe line inspection of area 1 and the
repair assessment program at the same
time. BA stated that it understands that
the term “D check” means different
things to different operators, but pointed
out that in the past the FAA has been
able to clarify this, for example, in
paragraph 217 of FAA Advisory Circular
120-93, dated November 20, 2007
(http://rgl.faa.gov/Regulatory _and
_Guidance Library/rgAdvisory
Circular.nsf/1ab39b4ed563b089
85256a35006d56af/f73fd2a31b
353a71862573b000521928!0pen
Document), which states as follows:

Airplanes less than 75 percent of DSG
[design service goal] on December 18, 2009.
Operators complete a survey at the first
heavy maintenance check (time limit
equivalent to a “D-check”) after an
individual airplane reaches 75% of the DSG,
not to exceed the DSG.


http://www.rgl.faa.gov/Regulatory_and_Guidance_library/rgAdvisory_Cirular.nsf/1ab39b4ed563b08985256a35006d56af/f73fd2a31b353a71862573b00521928!OpenDocument
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Note: A heavy maintenance check (D-check
or equivalent airplane inspection) is an
airplane maintenance visit where the major
structural inspections are performed. In some
cases, this may be a formal D-check or, in the
case of a Maintenance Steering Group
(MSG)-2 or —3 based maintenance program,
the D-check equivalent may be the “C-check”
multiple that contains the majority of the
major structural inspections, such as a “C—4"
which is sometimes called a heavy
maintenance visit.

BA stated that its proposed variation
on the threshold for area 1 would follow
this convention, but have the additional
safeguard that the airplane would not
exceed 19,000 total flight cycles before
inspection. Younger airplanes therefore
would have the same or greater level of
safety than airplanes currently
inspected at 17,500 total flight cycles
and allowed a 1,500-flight-cycle grace
period. BA reported that, of 314 Model
747 airplanes that have accumulated
more than 19,000 total flight cycles,
none had experienced cracking from
scribe lines—even though exploratory
inspections to date suggest that scribe
lines are commonplace.

We disagree with the request to revise
the compliance time as suggested. We
do not specify compliance times in
terms of letter checks because, as the
commenter noted, maintenance
schedules vary among operators. We
have determined that the compliance
times as proposed are appropriate to
address the identified unsafe condition.
The minimum grace period for
compliance with this AD is 1,500 flight
cycles for airplanes with fewer than
17,500 total flight cycles, which
corresponds to approximately 3 years
based on a typical utilization of 500
flight cycles per year for long-haul
airplanes. A 3-year grace period should
be sufficient for operators to plan for the

scribe line inspections, and will allow
for timely data collection for use in
developing final action and determining
whether this AD should be revised in
the future. We have not changed the
final rule regarding this issue. Under the
provisions of paragraph (m) in this final
rule, however, we may consider
requests for adjustments to the
compliance time if data are submitted to
substantiate that such an adjustment
would provide an acceptable level of
safety.

Request for Alternative Inspection
Program

KLM requested that we revise the
SNPRM (75 FR 52907, August 30, 2010)
to exclude from the inspection program
the CLAD layer of the skin (up to a
certain depth/percentage, to be
determined by the type certificate
holder). KLM asserted that scribe lines
found in the CLAD layer are not critical
for continued operation and do not
require repeat inspections as specified
in the LRTS program. KLM also
requested investigation of a single
fatigue crack evolving from a scribe line
found in the CLAD layer, not in the base
material. KLM requested that the
proposed AD be revised to allow
blending scribe lines found in CLAD
layers as a corrective action. KLM
suggested that scribe lines might have
no effect on the CLAD layer, and
suggested that a program be developed
for inspecting scribe lines in the CLAD
layer of the skin.

We agree that additional studies on
scribe lines within CLAD layers might
benefit the development of new
inspection programs and relieve certain
inspection criteria. But we disagree to
change this aspect of the SNPRM (75 FR
52907, August 30, 2010) at this time,

ESTIMATED COSTS

because no such inspection program
exists. To delay this action would be
inappropriate, since we have
determined that an unsafe condition
exists and we must proceed to mandate
the inspections as proposed to ensure
continued safety. In the future, we
might consider additional rulemaking to
include new inspections, if a new
inspection program is developed,
approved, and available. In the
meantime, under the provisions of
paragraph (m) of this final rule, we will
consider requests for approval of an
alternative method of compliance if
sufficient data are submitted to
substantiate that the alternative
inspection program would provide an
acceptable level of safety. We have not
changed the final rule regarding this
issue.

Explanation of Additional Change
Made to This AD

We have revised the heading for and
wording in paragraph (1) of this AD; this
change has not changed the intent of
that paragraph.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We also determined that these changes
will not increase the economic burden
on any operator or increase the scope of
the AD.

Costs of Compliance

We estimate that this AD affects 219
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

Average Number of
Action x\éarrlg labor rate gﬁs}a%eer U.S.-registered Fleet cost
per hour p airplanes
Detailed inspections ......... 1,020 to 1,140 ......cc.c.c. $85 | $86,700 to $96,900 ........ 219 | $18,987,300 to
$21,221,100.
Authority for This Rulemaking “General requirements.” Under that Regulatory Findings

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:

section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:
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(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2012-04-09 The Boeing Company:
Amendment 39-16965; Docket No.
FAA—-2008-0107; Directorate Identifier
2007-NM-087—AD.

(a) Effective Date
This AD is effective April 10, 2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 747-100, 747-100B, 747—100B SUD,
747-2008B, 747-200C, 747—-200F, 747-300,
747-400, 747—-400D, 747—400F, 747SP, and
747SR series airplanes; certificated in any
category; as identified in Boeing Service
Bulletin 747-53A2563, Revision 4, dated
May 6, 2010.

(d) Subject

Air Transport Association (ATA) of
America Code 53: Fuselage.

(e) Unsafe Condition

This AD results from reports of scribe lines
found at lap joints and butt joints, around
external doublers and antennas, and at
locations where external decals had been cut.
We are issuing this AD to detect and correct
scribe lines, which can develop into fatigue
cracks in the skin and cause sudden
decompression of the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Inspection

At the applicable times specified in Tables
1 through 21 and Table 25 in paragraph 1.E.,
“Compliance,” of Boeing Service Bulletin
747-53A2563, Revision 4, dated May 6, 2010,
except as provided in paragraph (h) of this
AD, do detailed inspections for scribe lines
of affected lap and butt splices, wing-to-body
fairing locations, and external repair and
cutout reinforcement areas, and do all
applicable related investigative and
corrective actions, by accomplishing all
actions specified in the Accomplishment
Instructions of Boeing Service Bulletin 747—
53A2563, Revision 4, dated May 6, 2010,
except as provided by paragraph (i) of this
AD

Note 1 to paragraph (g) of this AD: The
inspection exemptions noted in paragraph
1.E., “Compliance,” of Boeing Service
Bulletin 747-53A2563, Revision 4, dated
May 6, 2010, apply to this AD, provided that
the operator meets the requirements stated in
each applicable exemption.

(h) Exceptions to Service Bulletin
Specifications: Compliance Time

Where Boeing Service Bulletin 747—
53A2563, Revision 4, dated May 6, 2010,
specifies a compliance time after the date on
that revision or any previous issue of Boeing
Service Bulletin 747-53A2563, this AD
requires compliance within the specified
compliance time after the effective date of
this AD. Where Boeing Service Bulletin 747—
53A2563, Revision 4, dated May 6, 2010,
states that airplane flight-cycle time shall be
calculated after the “issue date on this
service bulletin,” this AD requires the
airplane flight-cycle time to be calculated as
of the effective date of this AD.

(i) Exception to Service Bulletin
Specifications: Repair Method

Where Boeing Service Bulletin 747—
53A2563, Revision 4, dated May 6, 2010,
specifies to contact Boeing for appropriate

action, accomplish applicable actions before
further flight using a method approved in
accordance with the procedures specified in
paragraph (m) of this AD.

(j) Report

At the applicable time specified in
paragraph (j)(1) or (j)(2) of this AD: Submit
a report of the findings (both positive and
negative) of the inspections required by
paragraphs (g) and (k) of this AD. Send the
report to Boeing Commercial Airplanes, P.O.
Box 3707, Seattle, Washington 98124-2207.
The report must contain, at a minimum, the
inspection results, a description of any
discrepancies including maximum scribe
depth, the airplane serial number, and the
number of flight cycles and flight hours on
the airplane. Under the provisions of the
Paperwork Reduction Act (44 U.S.C. 3501 et
seq.), the Office of Management and Budget
(OMB) has approved the information
collection requirements contained in this AD
and has assigned OMB Control Number
2120-0056. A report is not required for any
inspection accomplished in accordance with
the Limited Return to Service (LRTS)
program.

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

(k) Additional Inspections for Previously
Inspected Airplanes

For airplanes that have been inspected
before the effective date of this AD in
accordance with the service information
specified in table 1 of this AD: At the
applicable times specified in Tables 22
through 24 and Tables 26 through 29 of
paragraph 1.E., “Compliance,” of Boeing
Service Bulletin 747-53A2563, Revision 4,
dated May 6, 2010, except as provided in
paragraph (h) of this AD, do detailed
inspections for scribe lines of affected lap
splices, butt splices and cargo door lap
splices; and do detailed and surface high
frequency eddy current or ultrasonic
inspections of scribe lines; and do all
applicable related investigative and
corrective actions; by accomplishing all the
applicable actions specified in the
Accomplishment Instructions of Boeing
Service Bulletin 747-53A2563, Revision 4,
dated May 6, 2010, except as provided by
paragraph (i) of this AD.

TABLE 1—PREVIOUS SERVICE BULLETIN REVISIONS

Document

Revision Date

Boeing Alert Service Bulletin 747-53A2563
Boeing Service Bulletin 747-53A2563 .....

Boeing Service Bulletin 747-53A2563 ...............

March 29, 2007.
January 3, 2008.
June 11, 2009.

Note 2 to paragraph (k) of this AD: Boeing
Alert Service Bulletin 747-53A2563,
Revision 1, dated November 8, 2007, was

published with omitted information. Actions
accomplished according to Boeing Alert
Service Bulletin 747-53A2563, Revision 1,

dated November 8, 2007, are not considered
acceptable for compliance with this AD.
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(1) Credit for Previous Actions

This paragraph provides credit for the
actions required by paragraph (g) of this AD,
if those actions were performed before the
effective date of this AD using the service
information identified in Table 1 of this AD,
except as required by paragraph (k) of this
AD.

(m) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. Information may be mailed to 9-
ANM-Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authority (ODA) that has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

(n) Related Information

For more information about this AD,
contact Bill Ashforth, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; phone: 425-917-6432; fax: 425-917—
6590; email: bill.ashforth@faa.gov.

(o) Material Incorporated by Reference

You must use Boeing Service Bulletin 747-
53A2563, Revision 4, dated May 6, 2010, to
do the actions required by this AD, unless the
AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; email me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741-
6030, or go to http://www.archives.gov/
federal register/code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on February
17, 2012.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-4520 Filed 3—-5—12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0992; Directorate
Identifier 2011-NM-126—-AD; Amendment
39-16968; AD 2012-04-12]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model CL-600-2B16
(CL-604 Variant) airplanes. This AD
was prompted by reports of the air-
driven generator (ADG) failing to
provide power during operational/
function checks due to wires in the ADG
power feeder cables being damaged. The
damage was due to galvanic corrosion
and inadequate silver-plating. This AD
requires replacing ADG power feeder
cables. We are issuing this AD to
prevent galvanic corrosion on ADG
power feeder cables, which could result
in damage to the cable and consequently
the cable may not be able to provide
emergency electrical power to the
airplane.

DATES: This AD becomes effective April
10, 2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 10, 2012.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Assata Dessaline, Aerospace Engineer,
Avionics and Flight Test Branch, ANE—
172, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone (516) 228-7301; fax
(516) 794-5531.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on September 23, 2011 (76 FR
59067). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Three (3) events have occurred where the
Air-Driven Generator (ADG) failed to provide
power on CL-600-2B19 (CR]) aeroplanes
during their regularly scheduled operational/
functional checks. An investigation revealed
that in all cases, the silver-plated copper
wires within the ADG power feeder cables
were damaged due to galvanic corrosion. It
was subsequently determined that the silver-
plating is inadequate for this application.

In the event of damage to the power feeder
cable wires, the ADG may not be able to
provide emergency electrical power to the
aeroplane.

Although there have been no reported
failures to date on any CL-600-2B16 (604
Variant) aeroplanes, a sampling program
carried out on these aeroplanes showed signs
of microscopic galvanic corrosion on the
ADG power feeder cable wires.

This [Transport Canada] directive is issued
to correct this potentially unsafe condition by
mandating the replacement of all ADG power
feeder cables * * * with an ADG power
feeder cable that contains tin-plated copper
wires.

You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received.

Request To Revise Applicability

Bombardier Aerospace (Bombardier)
commented that the aircraft
applicability needs to be revised to
remove two of the three model
designations (Model CL-601-3A and
—3R) specified in the NPRM (76 FR
59067, September 23, 2011), because
only airplanes of the Model CL-604
Variant are affected by the proposed
actions of the NPRM.

We agree to revise the applicability of
this AD as requested. The airplane serial
numbers specified in Transport Canada
Civil Aviation (TCCA) Airworthiness
Directive CF-2011-08, dated April 28,
2011 (cited in the NPRM (76 FR 59067,
September 23, 2011) as the Canadian
mandatory continuing airworthiness
information (MCAI)), and Bombardier
Service Bulletin 604—24—-024, dated
January 31, 2011 (cited as the
appropriate service information for
accomplishing the actions proposed by
the NPRM) are all of the Model CL-604
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Variant. We have changed the affected
airplanes specified in the applicability
in the Summary and in paragraph (c) of
this AD accordingly.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
with the change described previously.
We determined that this change will not
increase the economic burden on any
operator or increase the scope of the AD.

Costs of Compliance

We estimate that this AD will affect
about 72 products of U.S. registry. We
also estimate that it will take about 24
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $1,897
per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$283,464, or $3,937 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (76 FR 59067,
September 23, 2011), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2012-04-12 Bombardier, Inc.: Amendment
39-16968. Docket No. FAA-2011-0992;
Directorate Identifier 2011-NM—-126—AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective April 10, 2012.

(b) Affected ADs
None.
(c) Applicability

This AD applies to Bombardier, Inc. Model
CL-600-2B16 (CL —604 Variant) airplanes,

certificated in any category, serial numbers
5301, 5302, 5305 through 5318 inclusive,
5320 through 5328 inclusive, 5331 through
5349 inclusive, 5351 through 5367 inclusive,
5369 through 5408 inclusive, 5410, 5412
through 5426 inclusive, 5428 through 5438
inclusive, 5440 through 5489 inclusive, 5491
through 5498 inclusive, 5500 through 5517
inclusive, 5519 through 5522 inclusive, and
5524 through 5665 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 24: Electrical power.

(e) Reason

This AD was prompted by reports of the
air-driven generator (ADG) failing to provide
power during operational/function checks
due to wires in the ADG power feeder cables
being damaged. The damage was due to
galvanic corrosion and inadequate silver-
plating. We are issuing this AD to prevent
galvanic corrosion on ADG power feeder
cables, which could result in damage to the
cable and consequently the cable may not be
able to provide emergency electrical power to
the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Actions

Within 72 months after the effective date
of this AD, replace the ADG power feeder
cable, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 604—24-024, dated January
31, 2011.

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone 516—-228-7300; fax 516—
794-5531. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.


http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 77, No. 44/Tuesday, March 6, 2012/Rules and Regulations

13193

(i) Related Information

Refer to MCAI Transport Canada Givil
Aviation (TCCA) Airworthiness Directive
CF-2011-08, dated April 28, 2011; and
Bombardier Service Bulletin 604—24—-024,
dated January 31, 2011; for related
information.

(j) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) under 5
U.S.C. 552(a) and 1 CFR part 51 of the
following service information.

(i) Bombardier Service Bulletin 604—24—
024, dated January 31, 2011, approved for
IBR April 10, 2012.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855—7401; email
thd.crj@aero.bombardier.com; Internet http://
www.bombardier.com.

(3) You may review copies of the service
information at the FAA, 1601 Lind Avenue
SW., Renton, Washington. For information
on the availability of this material at the
FAA, call (425) 227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal_register/code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on February
22, 2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012—-4805 Filed 3-5-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1230; Directorate
Identifier 2011-NM-141-AD; Amendment
39-16964; AD 2012-04-08]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Model DHC-8-102, —103, and —106
airplanes and Model DHC-8-200, —300,
and —400 series airplanes. This AD was

prompted by reports of cracking of the
DHC-8 Series 100 rudder actuator
mounting bracket. This AD requires
modifying the mounting adapters of the
power control unit (PCU). We are
issuing this AD to prevent loss of both
rudder PCU actuators which could
result in free play of the rudder control
surface and loss of controllability of the
airplane.

DATES: This AD becomes effective April
10, 2012.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of April 10, 2012.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office (ACO), 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7318; fax (516) 794-5531.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on November 18, 2011 (76 FR
71470). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Several reports have been received
regarding cracking of the DHC-8 Series 100
rudder actuator mounting bracket. An
investigation revealed that the mounting
bracket has been under-designed based on
the static and endurance loading conditions.
The failure of the mounting brackets that
attach the power control unit (PCU) to the
airframe could result in a loss of the rudder
actuating system. The loss of both rudder
PCU actuators could result in free play of the
rudder control surface and potentially induce
a flutter condition.

This [TCCA] directive mandates the
installation of a new design of rudder
actuator mounting bracket [adapter].

The unsafe condition is loss of
controllability of the airplane. You may
obtain further information by examining
the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received. The

commenter supports the NPRM (76 FR
71470, November 18, 2011).

Explanation of Change Made to This
AD

We have revised the heading for and
the wording in paragraph (h) of this AD;
this change has not changed the intent
of that paragraph.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
with the change described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (76 FR
71470, November 18, 2011) for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (76 FR 71470,
November 18, 2011).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of the AD.

Costs of Compliance

We estimate that this AD will affect
about 171 products of U.S. registry. We
also estimate that it will take up to 10
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost up to $2,856
per product. Based on these figures, we
estimate the cost of the AD on U.S.
operators to be up to $633,726, or
$3,706 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
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Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (76 FR 71470,
November 18, 2011), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2012-04-08 Bombardier, Inc.: Amendment
39-16964. Docket No. FAA-2011-1230;
Directorate Identifier 2011-NM-141-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective April 10, 2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc.
airplanes identified in paragraphs (c)(1) and
(c)(2) of this AD, certificated in any category.

(1) Model DHC-8-102, —103, —106, =201,
—-202, -301, —311, and —315 airplanes, serial
numbers 003 through 672 inclusive.

(2) Model DHC—-8-400, —401, and —402
airplanes, serial numbers 4001 through 4343
inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 27: Flight controls.

(e) Reason

This AD was prompted by reports of
cracking of the DHC-8 Series 100 rudder
actuator mounting bracket. We are issuing
this AD to prevent loss of both rudder PCU
actuators which could result in free play of
the rudder control surface and loss of
controllability of the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Free-Play Check and Corrective Actions

Within 6,000 flight hours or 3 years after
the effective date of this AD, whichever
occurs first, do the actions required by
paragraph (g)(1) or (g)(2) of this AD, as
applicable.

(1) For Model DHC-8-102, —~103, —108,
—-201, -202, —301, —311, and —315 airplanes:
Install a new CRES mounting adapter with
new bolts by incorporating MODSUM
8Q101890, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 8—27—110, Revision C, dated
May 13, 2011.

(2) For DHC-8-400, —401, and —402
airplanes: Replace the existing upper and
lower mounting adapters of the PCU with
redesigned adapters by incorporating
MODSUM 4-113655, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 84—27-53, dated November
26, 2010.

(h) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraph (g)(1) of this AD, if
those actions were performed before the
effective date of this AD using Bombardier
Service Bulletin 8—27-110, Revision A, dated
December 3, 2010; or Bombardier Service
Bulletin 8-27-110, Revision B, dated January
31, 2011.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO,
ANE-170, FAA, has the authority to approve
AMOGC:s for this AD, if requested using the

procedures found in 14 CFR 39.19. Send
information to ATTN: Program Manager,
Continuing Operational Safety, FAA, New
York ACO, 1600 Stewart Avenue, Suite 410,
Westbury, New York 11590; telephone 516—
228-7300; fax 516—794-5531. Before using
any approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOG approval letter
must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(j) Related Information

Refer to MCAI Canadian Airworthiness
Directive CF-2011-12, dated June 6, 2011;
Bombardier Service Bulletin 8—27-110,
Revision C, dated May 13, 2011; and
Bombardier Service Bulletin 84—-27-53, dated
November 26, 2010; for related information.

(k) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) of the
following service information under 5 U.S.C.
552(a) and 1 CFR part 51:

(i) Bombardier Service Bulletin 8-27-110,
Revision C, dated May 13, 2011.

(i) Bombardier Service Bulletin 84-27-53,
dated November 26, 2010.

(2) For service information identified in
this AD, contact Bombardier, Inc., Q—Series
Technical Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone 416—-375-4000; fax 416—375-4539;
email thd.gseries@aero.bombardier.com;
Internet http://www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal _register/code_of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on February
17, 2012.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012—4494 Filed 3—5-12; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2011-0591; Airspace
Docket No. 11-AS0-26]

Amendment of Class E Airspace;
Springfield, TN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
Airspace in the Springfield, TN area.
Aydelotte Airport has been abandoned
and controlled airspace is no longer
needed. Airspace reconfiguration is
necessary for the continued safety and
airspace management of Instrument
Flight Rules (IFR) operations within the
Springfield, TN airspace area. This
action also makes a minor adjustment to
the geographic coordinates of the
Springfield Robertson County Airport.

DATES: Effective 0901 UTC, April 5,
2012. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:
History

On September 22, 2011, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace at Springfield, TN (76
FR 58726). Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received. Subsequent to
publication, the FAA found that the
geographic coordinates for Springfield
Robertson County Airport needed to be
adjusted. This action makes that
adjustment. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9V dated
August 9, 2011, and effective September
15, 2011, which is incorporated by
reference in 14 CFR Part 71.1. The Class
E airspace designations listed in this
document will be published
subsequently in the Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
amends Class E airspace extending
upward from 700 feet above the surface
at Springfield, TN, as the Aydelotte
Airport has been abandoned and is
being removed from the airspace
description. This action is necessary for
the safety and management of IFR
operations in the Springfield, TN area.
This action also adjusts the geographic
coordinates of the Springfield Robertson
County Airport to be in concert with the
FAAs aeronautical database.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it amends controlled airspace in the
Springfield, TN area.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and

no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, effective
September 15, 2011, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASO TN E5 Springfield, TN [Amended]
Springfield Robertson County Airport, TN
(Lat. 36°32"14” N., long. 86°5515” W.)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of Springfield Robertson County Airport.

Barry A. Knight,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2012-5123 Filed 3—-5-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-A026

Exempting In-Home Video Telehealth
From Copayments

AGENCY: Department of Veterans Affairs.
ACTION: Direct final rule.

SUMMARY: The Department of Veterans
Affairs (VA) is taking final action to
amend its regulation that governs VA
services that are not subject to
copayment requirements for inpatient
hospital care or outpatient medical care.
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Specifically, the regulation is amended
to exempt in-home video telehealth care
from having any required copayment.
This removes a barrier that may have
previously discouraged veterans from
choosing to use in-home video
telehealth as a viable medical care
option. In turn, VA hopes to make the
home a preferred place of care,
whenever medically appropriate and
possible.

DATES: This final rule is effective May 7,
2012, without further notice, unless VA
receives relevant adverse comments by
April 5, 2012.

ADDRESSES: Written comments may be
submitted through
www.Regulations.gov; by mail or hand-
delivery to the Director, Regulations
Management (02REG), Department of
Veterans Affairs, 810 Vermont Ave.
NW., Room 1068, Washington, DC
20420; or by fax to (202) 273-9026.
Comments should indicate that they are
submitted in response to “RIN 2900-
AO26—Exempting In-home Video
Telehealth from Copayments.”” Copies of
comments received will be available for
public inspection in the Office of
Regulation Policy and Management,
Room 1063B, between the hours of 8
a.m. and 4:30 p.m. Monday through
Friday (except holidays). Please call
(202) 461—4902 for an appointment (this
is not a toll-free number). In addition,
during the comment period, comments
may be viewed online through the
Federal Docket Management System
(FDMS) at www.Regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Kristin J. Cunningham, Director
Business Policy, Chief Business Office,
Department of Veterans Affairs, 810
Vermont Ave. NW., Washington, DC
20420; (202) 461-1599. (This is not a
toll-free number.)

SUPPLEMENTARY INFORMATION: Many of
our nation’s veterans must travel great
distances in order to obtain health care
at a VA hospital or medical center. To
improve veterans’ access to VA health
care, VA established community-based
outpatient clinics (CBOCGs) located in
local communities. VA has continued
its efforts to improve veterans’ access to
VA medical care by establishing
“telehealth” services. Telehealth allows
VA to provide certain medical care
without requiring the veteran to be
physically present with the examining
or treating medical professional.
Telehealth helps ensure that veterans
are able to get their care in a timely and
convenient manner by reducing burdens
on the patient as well as appropriately
reducing the utilization of VA resources
without sacrificing the quality of care
provided. The benefits of using this

technology include increased access to
specialist consultations, improved
access to primary and ambulatory care,
reduced waiting times, and decreased
veteran travel.

VA provides various telehealth
services, including clinical video
telehealth and in-home video telehealth
care. Clinical video telehealth, as the
name implies, occurs between two
clinical settings, such as two VA
Medical Centers (VAMCs), a VAMC and
a CBOC, or two CBOCs. Clinical video
telehealth may also connect patient and
provider between VAMCs and VA
Centers of Specialized Care, such as
those established for Spinal Cord Injury
(SCI), Traumatic Brain Injury (TBI) and
Multiple Sclerosis (MS). Clinical video
telehealth uses real-time interactive
video conferencing, sometimes with
supportive peripheral devices, such as a
camera to closely examine skin. This
allows a specialist located in another
facility to assess and treat a veteran by
providing care remotely.

Like clinical video telehealth, in-
home video telehealth care is used to
connect a veteran to a VA health care
professional using real-time
videoconferencing, and other equipment
as necessary, as a means to replicate
aspects of face-to-face assessment and
care delivery that do not require the
health care professional to make an
examination requiring physical contact.
However, in-home video telehealth care
is provided in a veteran’s home,
eliminating the need for the veteran to
travel to a clinical setting. Using
telehealth capabilities, a VA clinician
can assess elements of a patient’s care,
such as wound management, psychiatric
or psychotherapeutic care, exercise
plans, and medication management. The
clinician may also monitor patient self-
care by reviewing vital signs and
evaluating the patient’s appearance on
video.

Prior to this rulemaking, veterans
have been required to pay a copayment
for in-home video telehealth care. We
believe that VA has authority by statute
to discontinue charging copayments for
these services.

Section 1710(g)(1) of 38 U.S.C. states:

The Secretary may not furnish medical
services (except if such care constitutes
hospice care) under subsection (a) of this
section (including home health services
under section 1717 of this title) to a veteran
who is eligible for hospital care under this
chapter by reason of subsection (a)(3) of this
section unless the veteran agrees to pay to the
United States in the case of each outpatient
visit the applicable amount or amounts
established by the Secretary by regulation.

VA has interpreted section 1710(g)(1) to
mean that VA has the discretion to

establish the applicable copayment
amount in regulation, even if such
amount is zero. One such implementing
regulation is 38 CFR 17.108.

Generally, VA calculates the amount
of a copayment based on the complexity
of care provided and the resources
needed to provide that care. In addition,
VA may exempt certain care from the
copayment requirement in an effort to
make health care more accessible to
veterans, or to encourage veterans to
become more actively involved in their
medical care, and thereby improve
health care outcomes (which, in turn,
lowers overall health care costs). VA has
determined that in-home video
telehealth care should be exempt from
copayments because it is not used to
provide complex care and its use
significantly reduces impact on VA
resources compared to an in-person,
outpatient visit. It also reduces any
potential negative impact on the
veteran’s health that might be incurred
if the veteran were required to travel to
a VA hospital or medical center to
obtain the care provided via in-home
video telehealth. VA also wants to
encourage veterans to use the in-home
video telehealth care option when their
provider finds it appropriate because we
believe that it will help ensure that
veterans comply with outpatient
treatment plans by regularly following
up with physicians and medical
professionals, taking medication in
appropriate doses on a regular basis,
and generally being more engaged with
their VA health care providers.

As previously stated in this
rulemaking, in-home video telehealth
allows a VA clinician to assess the
elements of a veteran’s care, while the
veteran remains at home. Conversely,
clinical video telehealth assess the
veteran’s medical condition in a clinical
setting using resources and technology
that allows a medical specialist, who
may be hundreds of miles away, to
interact with the veteran and provide
the level of care needed to treat the
medical condition. VA will not exempt
clinical video telehealth services from
the copayment requirement because the
type of care a veteran receives in
clinical video telehealth requires not
just the use of CBOC'’s technological
resources, but also patient interaction
between the attending physician that
may be hundreds of miles away, and the
medical staff in the CBOC. The
attending medical staff in the CBOC
follows the attending physician’s
instructions in the placement of the
adapted equipment that is used in
clinical video telehealth in order to
assess the veteran’s medical condition,
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to include the set up of the conference,
use of the teleconference room, etc. All
of these additional services provide a
veteran a higher level of care than the
level of care that the veteran receives
through in-home video telehealth.
Paragraph (e) of § 17.108 contains a
list of services that are not subject to
copayment requirements for inpatient
hospital care or outpatient medical care.
Based on the rationale set forth in this
preamble, VA amends § 17.108(e) by
adding a new paragraph (e)(16) to
include in-home video telehealth care as
exempt from copayment requirements.

Administrative Procedure Act

VA anticipates that this non-
controversial rule will not result in
adverse or negative comment and,
therefore, is issuing it as a direct final
rule. Previous actions of this nature,
which remove restrictions on VA
medical benefits to improve health
outcomes, have not been controversial
and have not resulted in significant
adverse comments or objections.
However, in the “Proposed Rules”
section of this Federal Register
publication we are publishing a
separate, substantially identical
proposed rule document that will serve
as a proposal for the provisions in this
direct final rule if significant adverse
comments are filed. (See RIN 2900—
AO027).

For purposes of the direct final
rulemaking, a significant adverse
comment is one that explains why the
rule would be inappropriate, including
challenges to the rule’s underlying
premise or approach, or why it would
be ineffective or unacceptable without
change. If significant adverse comments
are received, VA will publish a notice
of receipt of significant adverse
comments in the Federal Register
withdrawing the direct final rule.

Under direct final rule procedures,
unless significant adverse comments are
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, VA will publish
a document in the Federal Register
indicating that no adverse comments
were received and confirming the date
on which the final rule will become
effective. VA will also publish a notice
withdrawing the proposed rule, RIN
2900-A027.

In the event the direct final rule is
withdrawn because of receipt of
significant adverse comments, VA can
proceed with the rulemaking by
addressing the comments received and
publishing a final rule. The comment
period for the proposed rule runs
concurrently with that of the direct final

rule. Any comments received under the
direct final rule will be treated as
comments regarding the proposed rule.
Likewise, significant adverse comments
submitted to the proposed rule will be
considered as comments to the direct
final rule. VA will consider such
comments in developing a subsequent
final rule.

Effect of Rulemaking

Title 38 of the Code of Federal
Regulations, as revised by this
rulemaking, represents VA’s
implementation of its legal authority on
this subject. Other than future
amendments to this regulation or
governing statutes, no contrary guidance
or procedures are authorized. All
existing or subsequent VA guidance
must be read to conform with this
rulemaking if possible or, if not
possible, such guidance is superseded
by this rulemaking.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3521).

Regulatory Flexibility Act

The Secretary hereby certifies that
this regulatory amendment will not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
rulemaking will not directly affect any
small entities. Only VA beneficiaries
will be directly affected. Therefore,
pursuant to 5 U.S.C. 605(b), this
amendment is exempt from the initial
and final regulatory flexibility analysis
requirements of sections 603 and 604.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “significant
regulatory action,” which requires
review by the Office of Management and
Budget (OMB), as “any regulatory action
that is likely to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
have been examined and it has been
determined not to be a significant
regulatory action under Executive Order
12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
given year. This final rule would have
no such effect on State, local, or tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance program number and title for
this rule are as follows: 64.007 Blind
Rehabilitation Centers; 64.008, Veterans
Domiciliary Care; 64.009, Veterans
Medical Care Benefits; 64.010, Veterans
Nursing Home Care; 64.014, Veterans
State Domiciliary Care; 64.015, Veterans
State Nursing Home Care; 64.018,
Sharing Specialized Medical Resources;
64.019, Veterans Rehabilitation Alcohol
and Drug Dependence; and 64.022,
Veterans Home Based Primary Care.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on February 28, 2012, for
publication.
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List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Health care, Health facilities,
Mental health programs, Nursing
homes, Veterans.

Dated: March 1, 2012.

Robert C. McFetridge,

Director, Office of Regulation Policy and
Management, Office of the General Counsel,
Department of Veterans Affairs.

For the reasons set forth in the
preamble, we are amending 38 CFR part
17 as follows:

PART 17—MEDICAL

m 1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, and as noted in
specific sections.
m 2. Amend § 17.108 by adding
paragraph (e)(16) to read as follows:

§17.108 Copayments for inpatient hospital
care and outpatient medical care.
* * * * *

(e) * *x %
(16) In-home video telehealth care.
* * * * *

[FR Doc. 2012-5354 Filed 3-5-12; 8:45 am]
BILLING CODE 8320-01-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3020

[Docket Nos. CP2012-6; CP2012-7;
CP2012-8; CP2012-15; MC2011-29;
MC2012-2; MC2012-3; MC2012—-4; MC2012—-
5, CP2012-10 and CP2012-11; MC2012-6,
CP2012-12 and CP2012-13; MC2012-7; and
R2011-6]

Product List Update

AGENCY: Postal Regulatory Commission.
ACTION: Final rule.

SUMMARY: The Commission is updating
the market dominant and competitive
product lists. This action reflects a
publication policy adopted in a recent
Commission order. The referenced
policy assumes periodic updates. The
updates are identified in the body of
this document. The product lists, which
are re-published in their entirety,
include these updates.
DATES: Effective Date: March 6, 2012.
Applicability Dates: February 23, 2012
Priority Mail Contract 36 (MC2012-2
and CP2012-6); Priority Mail Contract
37 (MC2012-3 and CP2012-7); Priority
Mail Contract 38 (MC2012—7 and
CP2012-15); First-Class Package
Service; Global Expedited Package
Services Non-published Rates 3
(MC2012—4 and CP2012-8); Global Plus

1C (MC2012-6, CP2012-12 and
CP2012-13); Global Plus 2C (MC2012—
5, CP2012-10 and CP2012-11); and
Inbound Market Dominant Expres
Service Agreement 1 (R2011-6).

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel
at 202—-789-6820.

SUPPLEMENTARY INFORMATION: This
document identifies an update to the
market dominant and competitive
product lists, which appear as 39 CFR
Appendix A to Subpart A of Part 3020—
Mail Classification Schedule.
Publication of updated product lists in
the Federal Register is addressed in the
Postal Accountability and Enhancement
Act (PAEA) of 2006.

Authorization. The Commission
process for periodic publication of
updates was established in Order No.
445, April 22, 2010.

Changes. Since publication of the
product lists in the Federal Register on
April 22, 2011 (76 FR 22618), an
addition to the competitive product list
that was previously overlooked has been
made:

¢ Global Expedited Package Services 4
(CP2011-54) (Order No. 657), added January
24, 2011.

In addition, a correction to the market
dominant product list, replacing The
Strategic Bilateral Agreement Between
United States Postal Service and
Koninklijke TNT Post BV and TNT Post
Pakketservice Benelux BV, collectively
“TNT Post” and China Post Group—
United States Postal Service Letter Post
Bilateral Agreement (MC2010-35,
R2010-5 and R2010-6) with Inbound
Market Dominant Multi-Service
Agreements with Foreign Postal
Operators 1, has been made.

Updated product lists. The referenced
change to the market dominant and
competitive product lists are identified
following the Secretary’s signature.

List of Subjects in 39 CFR Part 3020

Administrative practice and
procedure, Postal services.

By the Commission.
Shoshana M. Grove,
Secretary.

For the reasons discussed in the
preamble, the Postal Regulatory
Commission amends chapter III of title
39 of the Code of Federal Regulations as
follows:

PART 3020—PRODUCT LISTS

m 1. The authority citation for part 3020
continues to read as follows:

Authority: 39 U.S.C. 503; 3622; 3631;
3642; 3682.

m 2. Revise Appendix A to Subpart A of
Part 3020—Mail Classification Schedule
to read as follows:

Appendix A to Subpart A of Part
3020—Mail Classification Schedule

Part A—Market Dominant Products

1000 Market Dominant Product List

First-Class Mail

Single-Piece Letters/Postcards

Bulk Letters/Postcards

Flats

Parcels

Outbound Single-Piece First-Class Mail
International

Inbound Single-Piece First-Class Mail
International

Standard Mail (Regular and Nonprofit)

High Density and Saturation Letters

High Density and Saturation Flats/Parcels

Carrier Route

Letters

Flats

Not Flat-Machinables (NFMs)/Parcels

Periodicals
Within County Periodicals
Outside County Periodicals
Package Services

Single-Piece Parcel Post

Inbound Surface Parcel Post (at UPU rates)

Bound Printed Matter Flats

Bound Printed Matter Parcels

Media Mail/Library Mail

Special Services

Ancillary Services

International Ancillary Services

Address Management Services

Caller Service

Change-of-Address Credit Card
Authentication

Confirm

Customized Postage

International Reply Coupon Service

International Business Reply Mail Service

Money Orders

Post Office Box Service

Stamp Fulfillment Services

Negotiated Service Agreements
Bookspan Negotiated Service Agreement

Bank of America Corporation Negotiated
Service Agreement

Discover Financial Services 1

HSBC North America Holdings Inc.
Negotiated Service Agreement

Inbound Market Dominant Expres Service
Agreement 1 (R2011-6)

The Bradford Group Negotiated Service
Agreement

Inbound International

Canada Post—United States Postal Service
Contractual Bilateral Agreement for
Inbound Market Dominant Services
(MC2010-12 and R2010-2)

Inbound Market Dominant Multi-Service
Agreements with Foreign Postal
Operators 1

Market Dominant Product Descriptions
First-Class Mail

Single-Piece Letters/Postcards

Bulk Letters/Postcards

Flats

Parcels

Outbound Single-Piece First-Class Mail
International
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Inbound Single-Piece First-Class Mail
International
Standard Mail (Regular and Nonprofit)
High Density and Saturation Letters
High Density and Saturation Flats/Parcels
Carrier Route
Letters [Reserved for Product Description]
Flats
Not Flat-Machinables (NFMs)/Parcels
Periodicals
Within County Periodicals
Outside County Periodicals
Package Services
Single-Piece Parcel Post

Inbound Surface Parcel Post (at UPU rates)

Bound Printed Matter Flats

Bound Printed Matter Parcels

Media Mail/Library Mail

Special Services

Ancillary Services

Address Correction Service

Applications and Mailing Permits

Business Reply Mail

Bulk Parcel Return Service

Certified Mail

Certificate of Mailing

Collect on Delivery

Delivery Confirmation

Insurance

Merchandise Return Service

Parcel Airlift (PAL)

Registered Mail

Return Receipt

Return Receipt for Merchandise

Restricted Delivery

Shipper-Paid Forwarding

Signature Confirmation

Special Handling

Stamped Envelopes

Stamped Cards

Premium Stamped Stationery

Premium Stamped Cards

International Ancillary Services

International Certificate of Mailing

International Registered Mail

International Return Receipt

International Restricted Delivery

Address List Services

Caller Service

Change-of-Address Credit Card
Authentication

Confirm

International Reply Coupon Service

International Business Reply Mail Service

Money Orders

Post Office Box Service [Reserved for
Product Description]

Negotiated Service Agreements

HSBC North America Holdings Inc.
Negotiated Service Agreement

Bookspan Negotiated Service Agreement

Bank of America Corporation Negotiated
Service Agreement

The Bradford Group Negotiated Service
Agreement

Part B—Competitive Products
2000 Competitive Product List

Express Mail
Express Mail

Outbound International Expedited Services

Inbound International Expedited Services

Inbound International Expedited Services 1

(CP2008-7)

Inbound International Expedited Services 2

(MC2009-10 and CP2009-12)

Inbound International Expedited Services 3
(MC2010-13 and CP2010-12)

Inbound International Expedited Services 4

(MC2010-37 and CP2010-126)

First-Class Package Service
Priority Mail

Priority Mail

Outbound Priority Mail International

Inbound Air Parcel Post (at non-UPU rates)

Royal Mail Group Inbound Air Parcel Post
Agreement

Inbound Air Parcel Post (at UPU rates)

Parcel Return Service
Parcel Select
International

International Priority Airlift (IPA)

International Surface Airlift (ISAL)

International Direct Sacks—M—-Bags

Global Customized Shipping Services

Inbound Surface Parcel Post (at non-UPU
rates)

Canada Post—United States Postal Service
Contractual Bilateral Agreement for
Inbound Competitive Services (MG2010—
14 and CP2010-13—Inbound Surface
Parcel Post at Non-UPU Rates and
Xpresspost-USA)

International Money Transfer Service—
Outbound

International Money Transfer Service—
Inbound

International Ancillary Services

Special Services

Address Enhancement Service
Competitive Ancillary Services
Greeting Cards and Stationery
Premium Forwarding Service
Shipping and Mailing Supplies

Negotiated Service Agreements

Domestic

Express Mail Contract 1 (MC2008-5)

Express Mail Contract 2 (MC2009-3 and
CP2009-4)

Express Mail Contract 3 (MC2009-15 and
CP2009-21)

Express Mail Contract 4 (MC2009-34 and
CP2009-45)

Express Mail Contract 5 (MC2010-5 and
CP2010-5)

Express Mail Contract 6 (MC2010-6 and
CP2010-6)

Express Mail Contract 7 (MC2010-7 and
CP2010-7)

Express Mail Contract 8 (MC2010-16 and
CP2010-16)

Express Mail Contract 9 (MC2011-1 and
CP2011-2)

Express Mail Contract 10 (MC2011-12 and
CP2011-48)

Express Mail Contract 11 (MC2011-14 and
CP2011-50)

Express Mail & Priority Mail Contract 1
(MC2009-6 and CP2009-7)

Express Mail & Priority Mail Contract 2
(MC2009-12 and CP2009-14)

Express Mail & Priority Mail Contract 3
(MC2009-13 and CP2009-17)

Express Mail & Priority Mail Contract 4
(MC2009-17 and CP2009-24)

Express Mail & Priority Mail Contract 5
(MC2009-18 and CP2009-25)

Express Mail & Priority Mail Contract 6
(MC2009-31 and CP2009-42)

Express Mail & Priority Mail Contract 7
(MC2009-32 and CP2009-43)

Express Mail & Priority Mail Contract 8
(MC2009-33 and CP2009—-44)

Parcel Select & Parcel Return Service
Contract 1 (MC2009-11 and CP2009-13)

Parcel Return Service Contract 1 (MC2009—
1 and CP2009-2)

Parcel Return Service Contract 2 (MC2011—
6 and CP2011-33)

Parcel Select Contract 1 (MC2011-16 and
CP2011-53)

Parcel Select & Parcel Return Service
Contract 2 (MC2009—40 and CP2009-61)

Priority Mail Contract 1 (MC2008-8 and
CP2008-26)

Priority Mail Contract 2 (MC2009-2 and
CP2009-3)

Priority Mail Contract 3 (MC2009—4 and
CP2009-5)

Priority Mail Contract 4 (MC2009-5 and
CP2009-6)

Priority Mail Contract 5 (MC2009-21 and
CP2009-26)

Priority Mail Contract 6 (MC2009-25 and
CP2009-30)

Priority Mail Contract 7 (MC2009-25 and
CP2009-31)

Priority Mail Contract 8 (MC2009-25 and
CP2009-32)

Priority Mail Contract 9 (MC2009-25 and
CP2009-33)

Priority Mail Contract 10 (MC2009-25 and
CP2009-34)

Priority Mail Contract 11 (MC2009-27 and
CP2009-37)

Priority Mail Contract 12 (MC2009-28 and
CP2009-38)

Priority Mail Contract 13 (MC2009-29 and
CP2009-39)

Priority Mail Contract 14 (MC2009-30 and
CP2009-40)

Priority Mail Contract 15 (MC2009-35 and
CP2009-54)

Priority Mail Contract 16 (MC2009-36 and
CP2009-55)

Priority Mail Contract 17 (MC2009-37 and
CP2009-56)

Priority Mail Contract 18 (MC2009-42 and
CP2009-63)

Priority Mail Contract 19 (MC2010-1 and
CP2010-1)

Priority Mail Contract 20 (MC2010-2 and
CP2010-2)

Priority Mail Contract 21 (MC2010-3 and
CP2010-3)

Priority Mail Contract 22 (MC2010—4 and
CP2010-4)

Priority Mail Contract 23 (MC2010-9 and
CP2010-9)

Priority Mail Contract 24 (MC2010-15 and
CP2010-15)

Priority Mail Contract 25 (MC2010-30 and
CP2010-75)

Priority Mail Contract 26 (MC2010-31 and
CP2010-76)

Priority Mail Contract 27 (MC2010-32 and
CP2010-77)

Priority Mail Contract 28 (MC2011-2 and
CP2011-3)

Priority Mail Contract 29 (MC2011-3 and
CP2011-4)

Priority Mail Contract 30 (MC2011-9 and
CP2011-44)

Priority Mail Contract 31 (MC2011-10 and
CP2011-46)

Priority Mail Contract 32 (MC2011-11 and
CP2011-47)

Priority Mail Contract 33 (MC2011-13 and
CP2011-49)
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Priority Mail Contract 34 (MC2011-17 and
CP2011-56)

Priority Mail Contract 35 (MC2011-18 and
CP2011-57)

Priority Mail Contract 36 (MC2012-2 and
CP2012-6)

Priority Mail Contract 37 (MC2012-3 and
CP2012-7)

Priority Mail Contract 38 (MC2012—7 and
CP2012-15)

Priority Mail—Non-Published Rates

Priority Mail—Non-Published Rates 1
(MC2011-15 and CP2011-51)

Outbound International

Direct Entry Parcels Contracts

Direct Entry Parcels 1 (MC2009-26 and
CP2009-36)

Global Direct Contracts (MC2009-9,
CP2009-10, and CP2009-11)

Global Expedited Package Services (GEPS)
Contracts

GEPS 1 (CP2008-5, CP2008-11, CP2008—
12, CP2008-13, CP2008-18, CP2008-19,
CP2008-20, CP2008-21, CP2008-22,
CP2008-23 and CP2008-24)

Global Expedited Package Services 2
(CP2009-50)

Global Expedited Package Services 3
(MC2010-28 and CP2010-71)

Global Expedited Package Services 4
(CP2011-54)

Global Expedited Package Services—Non-
published Rates 2 (MC2010-29 and
CP2011-45)

Global Expedited Package Services Non-
published Rates 3 (MC2012—4 and
CP2012-8)

Global Plus Contracts

Global Plus 1 (CP2008—8, CP2008—46 and
CP2009-47)

Global Plus 1A (MC2010-26, CP2010-67
and CP2010-68)

Global Plus 1B (MC2011-7, CP2011-39
and CP2011-40)

Global Plus 1C (MC2012-6, CP2012-12
and CP2012-13)

Global Plus 2 (MC2008-7, CP2008—48 and
CP2008-49)

Global Plus 2A (MC2010-27, CP2010-69
and CP2010-70)

Global Plus 2B (MC2011-8, CP2011-41
and CP2011-42)

Global Plus 2C (MC2012-5, CP2012-10
and CP2012-11)

Global Reseller Expedited Package Services
1 (MC2010-21 and CP2010-36)

Inbound International

Inbound Competitive Multi-Service
Agreements with Foreign Postal
Operators 1 (MC2010-34 and CP2010—
95)

Inbound Direct Entry Contracts with
Foreign Postal Administrations

Inbound Direct Entry Contracts with
Foreign Postal Administrations
(MC2008-6, CP2008—14 and MC2008—
15)

Inbound Direct Entry Contracts with
Foreign Postal Administrations 1
(MC2008-6 and CP2009-62)

International Business Reply Service
Competitive Contract 1 (MC2009-14 and
CP2009-20)

International Business Reply Service
Competitive Contract 2 (MC2010-18,
CP2010-21 and CP2010-22)

Competitive Product Descriptions

Express Mail
Express Mail
Outbound International Expedited Services
Inbound International Expedited Services
Priority
Priority Mail
Outbound Priority Mail International
Inbound Air Parcel Post
Parcel Select
Parcel Return Service
International
International Priority Airlift (IPA)
International Surface Airlift (ISAL)
International Direct Sacks—M-Bags
Global Customized Shipping Services
International Money Transfer Service
Inbound Surface Parcel Post (at non-UPU

rates)

International Ancillary Services
International Certificate of Mailing
International Registered Mail
International Return Receipt
International Restricted Delivery
International Insurance
Negotiated Service Agreements
Domestic
Outbound International

Part C—Glossary of Terms and Conditions
[Reserved]

Part D—Country Price Lists for International
Mail [Reserved]

[FR Doc. 2012-5320 Filed 3-5-12; 8:45 am]
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[EPA-R06-RCRA-2011-0478; FRL—9643-7]
Texas: Final Authorization of State

Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Immediate final rule.

SUMMARY: The State of Texas has
applied to the EPA for Final
authorization of the changes to its
hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). EPA has determined that
these changes satisfy all requirements
needed to qualify for Final
authorization, and is authorizing the
State’s changes through this immediate
final action. The EPA is publishing this
rule to authorize the changes without a
prior proposal because we believe this
action is not controversial and do not
expect comments that oppose it. Unless
we receive written comments which
oppose this authorization during the
comment period, the decision to
authorize Texas’ changes to its
hazardous waste program will take

effect. If we receive comments that
oppose this action, we will publish a
document in the Federal Register
withdrawing this rule before it takes
effect, and a separate document in the
proposed rules section of this Federal
Register will serve as a proposal to
authorize the changes.

DATES: This final authorization will
become effective on May 7, 2012 unless
the EPA receives adverse written
comment by April 5, 2012. If the EPA
receives such comment, it will publish
a timely withdrawal of this immediate
final rule in the Federal Register and
inform the public that this authorization
will not take effect.

ADDRESSES: Submit your comments by
one of the following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Email: patterson.alima@epa.gov.

3. Mail: Alima Patterson, Region 6,
Regional Authorization Coordinator,
State/Tribal Oversight Section (6PD-0),
Multimedia Planning and Permitting
Division, EPA Region 6, 1445 Ross
Avenue, Dallas, Texas 75202—2733.

4. Hand Delivery or Courier: Deliver
your comments to Alima Patterson,
Region 6, Regional Authorization
Coordinator, State/Tribal Oversight
Section (6PD-0), Multimedia Planning
and Permitting Division, EPA Region 6,
1445 Ross Avenue, Dallas, Texas 75202—
2733.

Instructions: Do not submit
information that you consider to be CBI
or otherwise protected through
regulations.gov, or email. The Federal
regulations.gov Web site is an
“anonymous access’’ system, which
means the EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to the EPA without
going through regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, the EPA recommends that
you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses. You can view and
copy Texas’ application and associated
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publicly available materials from 8:30
a.m. to 4 p.m. Monday through Friday
at the following locations: Texas
Commission on Environmental Quality,
(TCEQ) 12100 Park S. Circle, Austin, TX
78753-3087, (512) 239-6079 and EPA,
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202—-2733, phone number (214)
665—8533. Interested persons wanting to
examine these documents should make
an appointment with the office at least
two weeks in advance.

FOR FURTHER INFORMATION CONTACT:
Alima Patterson, Region 6 Regional
Authorization Coordinator, State/Tribal
Oversight Section (6PD-0), Multimedia
Planning and Permitting Division, (214)
665—8533, EPA Region 1445 Ross
Avenue, Dallas, Texas 75202—-2733, and
email address patterson.alima@epa.gov.

SUPPLEMENTARY INFORMATION:

A. Why are revisions to State programs
necessary?

States which have received final
authorization from the EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
program. As the Federal program
changes, States must change their
programs and ask the EPA to authorize
the changes. Changes to State programs
may be necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, States must
change their programs because of
changes to the EPA’s regulations in 40
Code of Federal Regulations (CFR) parts
124, 260 through 268, 270, 273, and 279.

B. What decisions have we made in this
rule?

We conclude that the State of Texas’
application to revise its authorized
program meets all of the statutory and
regulatory requirements established by
RCRA. Therefore, we grant the State of
Texas Final Authorization to operate its
hazardous waste program with the
changes described in the authorization
application. The State of Texas has
responsibility for permitting treatment,
storage, and disposal facilities within its
borders (except in Indian Country) and
for carrying out the aspects of the RCRA
program described in its revised
program application, subject to the
limitations of the Hazardous and Solid
Waste Amendments of 1984 (HSWA).
New Federal requirements and
prohibitions imposed by Federal
regulations that the EPA promulgates
under the authority of HSWA take effect
in authorized States before they are
authorized for the requirements. Thus,

the EPA will implement those
requirements and prohibitions in Texas
including issuing permits, until the
State is granted authorization to do so.

C. What is the effect of today’s
authorization decision?

The effect of this decision is that a
facility in the State of Texas subject to
RCRA will now have to comply with the
authorized State requirements instead of
the equivalent Federal requirements in
order to comply with RCRA. The State
of Texas has enforcement
responsibilities under its State
hazardous waste program for violations
of such program, but the EPA retains its
authority under RCRA sections 3007,
3008, 3013, and 7003, which include,
among others, authority to:

¢ Do inspections, and require
monitoring, tests, analyses, or reports;

e Enforce RCRA requirements and
suspend or revoke permits; and

o Take enforcement actions after
notice to and consultation with the
State.

This action does not impose
additional requirements on the
regulated community because the
regulations for which the State of Texas
is being authorized by today’s action are
already effective under State law, and
are not changed by today’s action.

D. Why wasn’t there a proposed rule
before today’s rule?

The EPA did not publish a proposal
before today’s rule because we view this
as a routine program change and do not
expect comments that oppose this
approval. We are providing an
opportunity for public comment now. In
addition to this rule, in the proposed
rules section of today’s Federal Register
we are publishing a separate document
that proposes to authorize the State
program changes.

E. What happens if the EPA receives
comments that oppose this action?

If the EPA receives comments that
oppose this authorization, we will
withdraw this rule by publishing a
document in the Federal Register before
the rule becomes effective. The EPA will
base any further decision on the
authorization of the State program
changes on the proposal mentioned in
the previous paragraph. We will then
address all public comments in a later
final rule. You may not have another
opportunity to comment. If you want to
comment on this authorization, you
must do so at this time. If we receive
comments that oppose only the
authorization of a particular change to
the State hazardous waste program, we
will withdraw only that part of this rule,

but the authorization of the program
changes that the comments do not
oppose will become effective on the
date specified in this document. The
Federal Register withdrawal document
will specify which part of the
authorization will become effective, and
which part is being withdrawn.

F. For what has Texas previously been
authorized?

The State of Texas initially received
final authorization on December 26,
1984 (49 FR 48300), to implement its
Base Hazardous Waste Management
Program. This authorization was
clarified in a notice published March
26, 1985 (50 FR 11858). Texas received
authorization for revisions to its
program, effective October 4, 1985 (51
FR 3952), February 17, 1987 (51 FR
45320), March 15, 1990 (55 FR 7318),
July 23, 1990 (55 FR 21383), October 21,
1991 (56 FR 41626), December 4, 1992
(57 FR 45719), June 27, 1994 (59 FR
16987), June 27, 1994 (59 FR 17273),
November 26, 1997 (62 FR 47947),
December 3, 1997 (62 FR 49163),
October 18, 1999 (64 FR 44836),
November 15, 1999 (64 FR 49673),
September 11, 2000 (65 FR 43246), June
14, 2005 (70 FR 34371), December 29,
2008, (73 FR 64252), and July 13, 2009
(74 FR 22469). The EPA incorporated by
reference Texas’ then authorized
hazardous waste program effective
December 3, 1997 (62 FR 49163),
November 15, 1999 (64 FR 49673),
December 29, 2008 (73 FR 64252) and
March 7, 2011 (76 FR 12285) effective
May 6, 2011.

On March 24, 2010, Texas submitted
a final complete program revision
application, seeking authorization of its
program revision in accordance with 40
CFR 271.21. In 1991, Texas Senate Bill
2 created the Texas Natural Resource
Conservation Commission (TNRCC)
which combined the functions of the
former Texas Water Commission and
the former Texas Air Control Board. The
transfer of functions to the TNRCC from
the two agencies became effective on
September 1, 1993. House Bill 2912,
Article 18 of the 77th Texas Legislature,
2001, changed the name of the TNRCC
to the Texas Commission on
Environmental Quality (TCEQ) and
directed the TNRCC to adopt a timetable
for phasing in the change of the agency’s
name. The TNRCC decided to make the
change of the agency’s name to the
TCEQ effective September 1, 2002. The
change of name became effective
September 1, 2002, and the legislative
history of the name change is
documented at (See, Act of June 15,
2001, 77th Leg. R. S., Ch 965, Section
18.01, 2001 Tex. Gen. Laws 1985). The
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TCEQ may perform any act authorized
by law either as the TNRCC or as the
TCEQ. Id. Therefore, references to the
TCEQ are references to TNRCC and to
its successor, the TCEQ.

The TCEQ has primary responsibility
for administration of laws and
regulations concerning hazardous waste.
The official State regulations may be
found in Title 30, Texas Administrative
Code, Chapters 305 and 335, effective
October 29, 2009. Some of the State
rules incorporate the Federal regulations
by reference. Texas Water Code Section
5.102 confers on the Texas Commission
on Environmental Quality the powers to
perform any acts necessary and
convenient to the exercise of its
jurisdiction. The TCEQ is authorized to
administer the RCRA program.
However, the Railroad Commission
(RRC) has jurisdiction over the
discharge, storage, handling,
transportation, reclamation, or disposal
of waste materials (both hazardous and
non hazardous) that result from the
activities associated with the
exploration, development, or
production of oil or gas or geothermal
resources and other activities regulated
by the RRC. A list of activities that
generate wastes that are subject to the
jurisdiction of the RRC is found at 16
Tex. Admin. Code Section 3.8(a)(30)
and at 30 Tex. Admin. Code § 335.1.
Such wastes are termed “‘oil and gas
wastes.” The TCEQ has responsibility to
administer the RCRA program, however,
hazardous waste generated at natural
gas or natural gas liquids processing
plants or reservoir pressure
maintenance or repressurizing plants
are subject to the jurisdiction of the
TCEQ until the RRC is authorized by

EPA to administer those waste under
RCRA. The TCEQ jurisdiction over
Solid waste can be found at Chapter 361
of the Texas Health and Safety Code
Sections 361.001 through 361.754. The
TCEQ’s jurisdiction encompasses both
hazardous and nonhazardous, industrial
and municipal Solid waste. The
definition of Solid waste can be found
at Texas Health and Safety Code Section
361.003(34). When the RRC is
authorized by EPA to administer the
RCRA program for these wastes,
jurisdiction over such hazardous waste
will transfer from the TCEQ to the RRC.
The EPA has designated the TCEQ as
the lead agency to coordinate RCRA
activities between the two agencies. The
EPA is responsible for the regulation of
any hazardous waste for which TCEQ
has not been previously authorized.

Further clarification of the
jurisdiction between the TCEQ and the
RRC can be found in a separate
document. This document, a
Memorandum of Understanding (MOU),
became effective on May 31, 1998.

The TCEQ has the rules necessary to
implement EPA’s RCRA Clusters XVI
through XVIII including Post-Closure
Permit Requirement and Closure
Process (Checklist 174) and also
Hazardous Air Pollutant Standards for
Combustors: Interim Standards
(Checklist 197) revisions to the Federal
Hazardous Waste Program promulgated
from October 22, 1998, February 13,
2002 and July 1, 2005 through June 30,
2008. The adoption for RCRA Clusters
XVI through XVIII with Checklists 174
and 197 include changes to 30 Texas
Administrative Code Chapters 305 and
335. The Commissioners adopted these
rules on July 25, 2007 and the rules
became effective on October 29, 2009.

The TCEQ authority to incorporate
Federal rules by reference can be found
at Texas Government Code Annotated
Section 311.027 (Vernon 1998) and
adoption of the hazardous waste rules in
general are pursuant to the following
statutory provisions: Tex. Water Code
Ann. Sections 5.1032000), effective
September 1995, as amended (TCEQ’s
authority to adopt any rules necessary to
carry out its powers and duties). Texas
did not adopt the Federal regulations 40
CFR part 266, subpart N, Appendix III
and also Appendices IV through XIII.
Therefore, the State is not authorized for
those regulations. The State has not
made program revisions to the Federal
Used Oil regulations in Checklist 214
therefore, EPA is excluding this portion
of the Federal regulations from this
Federal Register notice.

G. What changes are we approving with
today’s action?

On March 24, 2010, the State of Texas
submitted a final complete program
application, seeking authorization of
their changes in accordance with 40
CFR 271.21. We now make an
immediate final decision, subject to
receipt of written comments that oppose
this action, that the State of Texas’
hazardous waste program revision
satisfies all of the requirements
necessary to qualify for final
authorization. The State of Texas
revisions consist of regulations which
specifically govern Federal Hazardous
Waste revisions promulgated from
October 22, 1998, February 13, 2002 and
July 1, 2005 through June 30, 2008. The
adoption for RCRA Clusters XVI through
XVIII with Checklists 174 and 197 are
included in a chart with this document.
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Description of federal requirement
(include checklist #, if relevant)

Federal Register date and page
(and/or RCRA statutory authority)

Analogous state authority

1. Post-Closure Permits Require-
ment and Closure Process.
(Checklist 174).

2. Hazardous Air Standards for
Combustors: Interim Standards.
(Checklist 197).

3. Universal Waste Rule: Specific

Provisions for Mercury Con-
taining Equipment.  (Checklist
209).

4. Standardized Permit for RCRA
Hazardous Waste Management
facilities. (Checklist 210).

5. Revision of Wastewater Treat-
ment Exemptions for Hazardous
Waste Mixtures (“Headworks ex-
emption”). (Checklist 211).

6. NESHAP: Final Standards for
Hazardous Waste Combustors
(Phase | Final Replacement
Standards and Phase Il). (Check-
list 212).

7. Burden Reduction Initiative.

(Checklist 213).

63 FR 56710-56735, October 22,
1998.

67 FR 6792-6818 February 13,
2002.

70 FR 45508-45522, August 5,
2005.

70 FR 53420-53478, September
8, 2005.

70 FR 57769-57785, October 4,
2005.

70 FR 59402-59579, October 12,
2005.

71 FR 16862-16915, April 4, 2006

Texas Water Code Annotated Sections 5.103 and 5.105, 7.031,
Texas Health & Safety Code Annotated Section 361.024, 361.082;
Texas Administrative Code, Chapter 335.151(d), 335.2(m),
335.151(e) and 335.156(a)(3) intro, 335.156(a)(3)(A), 335.1(9),
335.151(e)(2) and 335.156(a)(3)(B), IBR at 335.152(a)(5),
335.151(e) intro, 335.151(f) and 335.156(a)(4), 335.151(e)(1),
335.151(e)(2), 335.7, 335.167(c), 335.179(a), 37.11, 37 Subchapter
P (37.6001 et seq.), IBR at 335.112(a)(5) and 335.116(g) intro,
335.116(g)(1), 335.116(g)(2), 335.112(a)(6), 335.111(e)(1) intro,
335.111(e)(2), 335.111(d) intro, 335.111(d)(1), 335.111(d)(2),

(e)
336.167(c), 335.111(d)(3), Chapter 39 Subpart N, 335.118(c),
335.119(c), Chapter 39 Subchapter N, 335.7, 335.111(d)(4),
335.167(c), 335.179(a), 37.11, 37 Subchapter P (37.6001 et seq.),
335.2(i), 305.2(28), 335.1(117), 305.41, 305.50(a) intro,

305.50(a)(4)(A) and 305.50(b) intro, 305.50(b)(1)—(3), 305.2(1),
305.42(a), 305.43(b), 305.47, 305.50(b)(5)—(b)(7), 305.156(a)(1) &
(a)(2), as amended effective through October 29, 2009.

Texas Water Code Annotated Sections 5.103 and 5.105, Texas
Health & Safety Code Annotated Section 361.017 and 361.024;
Texas Administrative Code, Chapters 335.152(a)(13),
335.112(a)(14), 335.221(a)(1), 305.50(a)(4)(A), 305.571(b),
305.175, 305.571(b) and 305.572(a)(6), as amended effective
through October 29, 2009.

Texas Water Code Annotated Sections 5.103 and 5.105, Texas
Health & Safety Code Annotated Section, 361.017 and 361.024,
Texas Administrative Code, Chapters 335.261(b)(16)(F)(iii),
335.1(162), 335.431(b)(3), and 335.261(a), as amended effective
through October 29, 2009.

Texas Water Code Annotated Sections 5.103 and 5.105 Texas
Health & Safety Code Annotated Sections 361.017 and 361.024
Texas Administrative Code, Chapters 39.503, 39.403(b)(1),
335.1(111), 335.602, 335.1(142), 335.1, 305.661, 39.503(a),
39.503(a)(2), 39.503(c), 305.650, 305.651, 305.42(f), 50.133,
305.651, 305.653(b), 55.156 and 50.117(f), 50.139, 305.661,
335.1(59), 305.150 and 335.31, 335.504, 335.601, 335.602(a)(1)-
(6), 335.602(c), 335.602(a)(7)—(9), 335.2(c), 305.42(b), 305.63(a),
305.64(g), 305.69(b)(1)(c), 305.66(a), 305.65, 305.650, 305.651,
305.652, 305.653, 305.654, 305.655, 305.656, 305.657, 305.658,
305.659, 305.660 and 305.661, as amended effective through Oc-
tober 29, 2009.

Texas Water Code Annotated Sections 5.103 and 5.105, Texas
Health & Safety Code Annotated Sections 361.017 and 361.024,
Texas Administrative Code Chapter 335.504, as amended effective
through October 29, 2009.

Texas Water Code Annotated Sections 5.103 and 5.105, Texas
Health & Safety Code Annotated Sections 361.017 and 361.024,
Texas Administrative Code, Chapters 305.150, 335.152(a)(13),
335.112(a)(14), 335.221(a)(3), 305.150, 305.50(a)(15),
305.50(a)(4)(A), 305.571(b) and 305.50(a)(4)(A), 305.50(a)(16),
305.69(i)(1), 305.69(k)(L)(10), 305.175, 305.571, and
305.572(a)(6), as amended effective through October 29, 2009.

Texas Water Code Annotated Sections 5.103 and 5.105, Texas
Health & Safety Code Annotated Sections 361.017 and 361.024,
Texas Administrative Code, Chapters 335.504, 335.1(134)(A)(iv),
IBR 335.2(g), 335.152(a)(1), 335.152(a)(3)—(4), 335.164(7)(B)—(C),

335.165(6)—(7), 335.166(7), 335.152(a)(5)—(8), 335.152(a)(10),
335.172(b), 335.175(a), 335.175(b)—(d), 335.175(c),
335.152(a)(13)~(15), 335.152(a)(18), 335.152(a)(20),
335.112(a)(1), 335.112(a)(3)—(13), 335.125(a), 335.125(b)—(f),
335.125(f), 335.112(a)(18), 335.112(a)(20), 335.112(a)(22),
335.221(a)(6), 335.224(11), 335.221(a)(14), 335.431(c)(1),

305.45(a)(6) and 305.50(a)(1), 305.144(1), 305.69(k)(O) Appendix
I, as amended effective through October 29, 2009.
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Description of federal requirement
(include checklist #, if relevant)

Federal Register date and page
(and/or RCRA statutory authority)

Analogous state authority

8. Corrections to Errors in the Code
of Federal Regulations. (Check-
list 214).

9. Cathode Ray Tubes
(Checklist 215).

Rule.

10. Exclusion of Oil-Bearing Sec-
ondary Materials Processed in a
Gasification System to Produce
Synthesis Gas. (Checklist 216).

11. NESHAP: Final Standards for
Hazardous Waste Combustors
(Phase | Final Replacement
Standards and Phase 1l) Amend-
ments. (Checklist 217).

12. FO19 Exemption for Waste-
water Treatment Sludges from
Auto Manufacturing Zinc
Phosphating Processes. (Check-
list 218).

71 FR 40254-40280, July 14,
2006.

71 FR 42928-42949, July 28,
2006.

73 FR 57-72, January 2, 2008

73 FR 18970-18984, April 8, 2008

73 FR
2008.

31756-31769, June 4,

Texas Water Code Annotated Sections 5.103 and 5.105, Texas
Health & Safety Code Annotated Sections 361.017 and 361.024,
Texas Administrative Code, Chapters 335.1(76), 335.1(112),
335.1(162), 335.1(167), 335.29(4), 335.22, 335.23, 335.504(1),

335.504(1), 335.504(3), 335.504(2), 335.29(4), 335.29(3),
335.69(a)(1)(D), 335.13, 335.13(h), 335.76, 335.41(d)(4),
335.76(h), 335.24(b), 335.152(a)(1), 335.163(1)(A),
335.163(1)(A)(), 335.163(9)(E), 335.164(1)(B), 335.164(7)(D)(i),
335.165(11), 335.152(a)(5), 335.179(b), 37.211(f), 37.211(g),
37.241(f), 37.201()(1)-(2), 37.231(f), 37.261(a)—(e), 37.231(a),

37.211(c), 37.651, 37.351, 37.661(2), 37.661(13)—(14), 37.531(c)—
(d), 37.621, 37.311, 37.611, 37.671(a), 37.671(3), 37.671(12),
37.671(16), 335.152(a)(8), 335.168(c), 335.29(2) 335.168(e)(1)(A)-
(©), 335.152(a)(9)—(10), 335.170(a)(1), 335.152(a)(10),
335.172(c)(7), 335.172(d), 335.152(a)(11), 335.173(a)(3),
335.173(e)(1)(b), 335.152(a)(12), 335.175(d)(2), 335.152(a)(13)—
(20) 335.112, 335.112(a)(1), 335.112(a)(3), 335.116(d), 335.118(b),
335.112(a)(6), 37.6001, 37.6021, 37.531, 335.112(a)(8)—(13),
335.125, 335.112(a)(16), 335.112(a)(18)—(19), 335.112(a)(21),
335.112(a)(22), 335.112(a)(24)(A), (D), and (E), 334.241(a),
335.251, 335.221(a)(1), 335.223(a), 335.221(a)(6), 335.221(a)(8),
335.221(a)(10), 335.224(5), 335.221(a)(11), 335.221(a)(13),
335.221(a)(17), 335.221(a)(20), 37.351, 335.431(c)(1), Chapter 335
Index, 335.2(a)—(c), 335.47(a)(1), 335.41(d)(2), 335.1(105),
335.1(123), 305.50(a)(8), 305.44(b), 305.45(a)(7)(G),
305.50(a)(4)(A), 305.122(a), 335.201(a), 305.69(e)(2)(A), 306.69
Appendix |, 305.42(b), 335.261(b)(16)(F), 335.261(a), Chapter 324,
as amended effective through October 29, 2009.

Texas Water Code Annotated Sections 5.103 and 5.105, 7.031,
Texas Health & Safety Code Annotated Section 361.024, 361.082;
Texas Administrative Code, Chapters 335.1(17), 335.1(35),
335.1(36), 335.1(37), 335.1(138)(A)(iv), as amended effective
through October 29, 2009.

Texas Water Code Annotated Sections 5.103 and 5.105, Texas
Health & Safety Code Annotated Section 361.017 and 361.024;
Texas Administrative Code, Chapter 335.1(64), 335.504(1), as
amended effective through October 29, 2009.

Texas Water Code Annotated Sections 5.103 and 5.105, Texas
Health & Safety Code Annotated Section 361.017 and 361.024;
Texas Administrative Code, Chapter 335.152(a)(13) and
335.221(a), as amended effective through October 29, 2009.

Texas Water Code Annotated Sections 5.103 and 5.105, Texas
Health & Safety Code Annotated Section 361.017 and 361.024;
Texas Administrative Code, Chapter 335.504(2), as amended ef-
fective through October 29, 2009.

H. Where are the revised State rules
different from the Federal rules?

The State hazardous waste program is
at least as equivalent to the Federal
program in all areas, except where the

the requirements for responding to
comments. Other State regulations that
are also more stringent than the Federal
regulations can be found at Sections
335.175(b)—(d), 335.175(c). There are

I. Who handles permits after the
authorization takes effect?

The State of Texas will issue permits
for all the provisions for which it is
authorized and will administer the

State program is more stringent and
broader in scope. The State of Texas
Section 305.50(b)(1) is more stringent
than the Federal program, because the
State request from the owner/operator
additional information that the
executive director determines is
necessary from 40 CFR 270.14 including
post-closure cost estimates. Chapters
39.503, 305.653(b) through 305.661,
55.25 and 50.117(f) are more stringent
than the Federal regulations at 40 CFR
124.207, 124.208 and 124.209 regarding
public notice, public comments and
hearing on draft permit decisions and

also some rules that are broader in scope
because they cover both hazardous
waste and Class 1 non-hazardous waste,
whereas the Federal regulations cover
only hazardous waste. Other differences
contained in the current authorization
application are that of the Standard
Permit public notice and financial
assurance requirements are broader in
scope. Therefore, EPA cannot authorize
broader in scope provisions because the
Agency cannot enforce those
regulations.

permits it issues. The EPA will continue
to administer any RCRA hazardous
waste permits or portions of permits
which we issued prior to the effective
date of this authorization. We will not
issue any more new permits or new
portions of permits for the provisions
listed in the Table in this document
after the effective date of this
authorization. The EPA will continue to
implement and issue permits for HSWA
requirements for which Texas is not yet
authorized.
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J. How does today’s action affect Indian
Country (18 U.S.C. 1151) in Texas?

The State of Texas Hazardous
Program is not being authorized to
operate in Indian Country.

K. What is codification and is the EPA
codifying Texas’ hazardous waste
program as authorized in this rule?

Codification is the process of placing
the State’s statutes and regulations that
comprise the State’s authorized
hazardous waste program into the CFR.
We do this by referencing the
authorized State rules in 40 CFR part
272. We reserve the amendment of 40
CFR part 272, subpart SS for this
authorization of Texas’ program changes
until a later date. In this authorization
application the EPA is not codifying the
rules documented in this Federal
Register notice.

L. Administrative Requirements

The Office of Management and Budget
(OMB) has exempted this action from
the requirements of Executive Order
12866 (58 FR 51735, October 4, 1993),
and therefore this action is not subject
to review by OMB. This action
authorizes State requirements for the
purpose of RCRA 3006 and imposes no
additional requirements beyond those
imposed by State law. Accordingly, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this action
authorizes preexisting requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). For the same reason,
this action also does not significantly or
uniquely affect the communities of
Tribal governments, as specified by
Executive Order 13175 (65 FR 67249,

November 9, 2000). This action will not
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
authorizes State requirements as part of
the State RCRA hazardous waste
program without altering the
relationship or the distribution of power
and responsibilities established by
RCRA. This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks. This rule is not
subject to Executive Order 13211,
‘“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not a significant
regulatory action under Executive Order
12866.

Under RCRA 3006(b), the EPA grants
a State’s application for authorization as
long as the State meets the criteria
required by RCRA. It would thus be
inconsistent with applicable law for the
EPA, when it reviews a State
authorization application, to require the
use of any particular voluntary
consensus standard in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, the EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. The
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of

the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the Executive
Order. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this
document and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication in the
Federal Register. A major rule cannot
take effect until 60 days after it is
published in the Federal Register. This
action is not a “major rule” as defined
by 5 U.S.C. 804(2). This action will be
effective May 7, 2012.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This action is issued under the
authority of sections 2002(a), 3006, and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: February 17, 2012.

Al Armendariz,

Regional Administrator, EPA Region 6.
[FR Doc. 2012-5376 Filed 3—5-12; 8:45 am]
BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
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issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

10 CFR Part 1046

[Docket No. DOE-HQ-2012-0002]

RIN 1992-AA40

Protective Force Personnel Medical,

Physical Readiness, Training, and
Access Authorization Standards

AGENCY: Department of Energy.
ACTION: Notice of proposed rulemaking
and public hearings.

SUMMARY: The Department of Energy
(DOE or Department) proposes to revise
the regulation governing the standards
for medical, physical performance,
training, and access authorizations for
protective force (PF) personnel
employed by contractors providing
security services to the Department. The
existing version of this regulation was
promulgated in 1993 and substantial
portions of the regulation date to the
mid-1980s. Since 1993 DOE policy has
placed greater reliance upon technology,
vehicular response, and increased
firepower and, correspondingly, has
reduced its reliance upon the ability of
PF personnel to perform the running
tasks required in the current regulation.
Furthermore, this shift in emphasis has
placed a greater premium upon the
retention of mature, tactically
experienced, and technically
sophisticated personnel, particularly
since these personnel represent a
considerable investment by DOE in
security background investigations and
training. The proposed revisions bring
DOE PF medical and physical readiness
requirements in line with these tactical
and organizational priorities. The
proposed revisions reduce the exposure
of the PF population to injuries related
to physical readiness testing. They
would create a PF readiness
classification designed specifically to
encourage the retention of experienced
personnel. The revisions would further
ensure that PF personnel would be
evaluated on a case-by-case basis on
their ability to perform the essential

functions of their positions without
posing a direct threat to themselves or
site personnel, the facility, or the
general public. The proposed revisions
would further ensure that reasonable
accommodations would be considered
before a determination is made that an
individual cannot perform the essential
functions of a particular position. The
proposed rule also would provide for
new medical review processes for PF
personnel disqualified from medical
certification. The proposed rule would
ensure that DOE PF medical and
physical readiness requirements would
be compliant with the Americans with
Disabilities Act (ADA) of 1990, as
amended by the Americans with
Disabilities Amendment Act of 2009
(ADAAA), the Privacy Act and DOE
implementing regulations, and changes
in DOE policy regarding PF operations
made since the publication of the last
version of this rule. In addition, the
proposed rule would promote
operational efficiency through greater
emphasis on aligning training with
mission-essential tasks and the
increased use of simulation
technologies. Finally, the proposed
revision would update the regulation to
reflect organizational changes in the
Office of Health, Safety and Security
and the creation of the National Nuclear
Security Administration (NNSA).
DATES: Written comments must be
received by DOE on or before April 5,
2012. Oral views, data, and arguments
may be presented at the public hearings,
which are scheduled as follows:

e March 15, 2012, in Germantown,
MD, from 1:30 to 4:30 p.m.

e March 21, 2012, in Albuquerque,
New Mexico, from 1:30 to 4:30 p.m.
ADDRESSES: The public hearings will be
held at the following addresses:

e Germantown, MD: DOE
Germantown Auditorium, 19901
Germantown Road, 20874 Albuquerque,
NM: Technology Ventures
Corporation—McCorkle Room, 1155
University Blvd., SE

Written comments should be
addressed to: Mr. Glenn S. Podonsky,
Chief Health, Safety and Security
Officer, Office of Health, Safety and
Security, HS—1/Forrestal Building,
Department of Energy, Docket No. DOE—
HQ-2012-0002, 1000 Independence
Avenue SW., Washington, DC 20585 or
via email at 1992-AA40@hq.doe.gov.
Questions concerning submitting

written comments should be addressed
to: Mr. John Cronin, Office of Security
Policy, Office of Health, Safety and
Security, Department of Energy, HS-51/
Germantown Building, 1000
Independence Avenue SW.,
Washington, DC 20585-1290, (301) 903—
6209 or via email at 1992-
AA40@hq.doe.gov. You may submit
comments, identified by [DOE-HQ—
2012—-0002 and/or 1992—AA40], by any
of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: 1992-AA40@hq.doe.gov.
Include [DOE-HQ-2012-0002 and/or
1992—-AA40] in the subject line of the
message.

e Mail: [Mailing Address for paper,
disk, or CD—ROM submissions:
Department of Energy, Office of Security
Policy, (HS-51, Attn: John Cronin), 1000
Independence Ave. SW., Washington,
DC 20585-1290].

e Hand Delivery/Courier: [Street
Address: Department of Energy, Office
of Security Policy, (HS-51, Attn: John
Cronin), 1000 Independence Ave. SW.,
Washington, DC 20585-1290].

Instructions: All submissions received
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this
rulemaking. All comments received will
be posted without change to [http://
www.regulations.govl], including any
personal information provided.

Docket: For access to the docket to
read background documents or
comments received, go to [http://
www.regulations.gov or contact John
Cronin at (301) 903—6209 prior to
visiting Department of Energy, Office of
Security Policy, (HS-51), 19901
Germantown Rd., Germantown, MD
20874].

FOR FURTHER INFORMATION CONTACT:
Mr. John Cronin, Office of Security
Policy at (301) 903-6209;
John.Cronin@hgq.doe.gov.

SUPPLEMENTARY INFORMATION:

1. Background
II. Section by Section Analysis
III. Regulatory Review and Procedural
Requirements
A. Review Under Executive Order 12866
B. Review Under the Regulatory Flexibility
Act
C. Review Under Paperwork Reduction Act
D. Review Under the National
Environmental Policy Act


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:John.Cronin@hq.doe.gov
mailto:1992-AA40@hq.doe.gov
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E. Review Under Executive Order 13132

F. Review Under Executive Order 12988

G. Review Under the Unfunded Mandates
Reform Act of 1995

H. Review Under Executive Order 13211

I. Review Under the Treasury and General
Government Appropriations Act of 1999

IV. Opportunity for Public Comment

I. Background

Pursuant to the Atomic Energy Act of
1954 (42 U.S.C. 2011 et seq.) and DOE
Organization Act of 1977 (42 U.S.C.
7101 et seq.), DOE owns and leases
defense nuclear and other facilities in
various locations in the United States.
These facilities are operated by
contractors (including subcontractors at
all tiers) with DOE oversight or are
operated by DOE. Protection of the DOE
facilities is provided by armed and
unarmed PF personnel employed by
Federal Government contractors. These
PF personnel are required to perform
both routine and emergency duties,
which include patrolling DOE sites,
manning security posts, protecting
government and contractor employees,
property, and sensitive and classified
information, training for potential crisis
or emergency situations, and responding
to security incidents. PF personnel are
required to meet various job-related
minimum medical and physical
readiness qualification standards
designed to ensure they are capable of
performing all essential functions of
normal and emergency PF duties
without posing a direct threat to
themselves or others.

DOE has developed the proposed
modifications to 10 CFR part 1046 to
update training and qualification
criteria, clarify remediation
requirements, ensure compliance with
the Privacy Act (5 U.S.C. 552a) and DOE
regulations implementing the Privacy
Act (10 CFR part 1008), and ensure that
medical and readiness qualifications for
DOE PF personnel established in these
regulations are in compliance with the
ADA as amended by the ADAAA. The
ADA, as amended by the ADAAA, and
its implementing regulations provide
that an individual with a disability is
qualified for a position if he or she
satisfies the skill, experience, education
and other job-related requirements of
the position and can perform the
“essential functions” of the position
with or without reasonable
accommodation. An employer must
make ‘“‘reasonable accommodation” to
the known physical or mental
limitations of a qualified individual
with a disability, unless the employer
can demonstrate that a particular
accommodation would impose ‘“undue
hardship” on the operation of its
business. Further, an employer may

require, as a qualification standard, that
an individual not pose a “direct threat”
to that individual or others. This rule
proposes the minimum medical and
physical readiness performance
standards for PF personnel, and the
criteria required to develop, record, and
communicate a medical opinion of each
individual’s ability to perform, with or
without accommodation, all essential
functions of normal and emergency PF
duties without posing a direct threat to
that individual or to others.

The proposed modifications to 10
CFR part 1046 are described in the
Section by Section Analysis in section
I below.

II. Section by Section Analysis

The heading for this part would be
revised to Protective Force Personnel
Medical, Physical Readiness, Training
and Access Authorization Standards.
The revision is intended to more
accurately reflect the contents of the
regulation.

Subpart A—General

1. Proposed changes for § 1046.1,
Purpose, would revise the language of
this section for clarity, but would not
change it substantively.

2. Proposed changes for § 1046.2,
Scope, would revise for clarity, but
would not change it substantively
except to provide the process for
Department-approved exemptions from
the requirements of these regulations.
Language has been added to indicate
that part 1046 would encourage the use
of a single physician to fill multiple
roles as required by this part and title.
In addition, the requirements of part
1046 could be fulfilled in the course of
compliance with other DOE regulations.
This is intended to facilitate efficiency,
avoid duplicative examinations and
testing, and the appropriate sharing of
medical information related to PF
personnel.

3. Proposed changes for § 1046.3,
Definitions, would add the following.

The terms “direct threat” and
“essential functions of the job” would
be defined consistent with the
definitions of these terms in the
ADAAA.

The terms “defensive combative
standard” and “‘offensive combative
standard” would be replaced with
‘“basic readiness standard’ (BRS) and
“advanced readiness standard” (ARS)
personnel to better identify the
requirements of these standards.
Additionally, a new physical readiness
standard which identifies requirements
for personnel staffing stationary posts,
the “fixed post readiness standard”
(FPRS) has been added.

The terms “guard” and “‘security
inspector” would be replaced with
“security officer”” (SO) and “‘security
police officer” (SPO) to conform to
current usage for the names of these
positions. The term “PF personnel”
would also be added to encompass SOs,
SPOs and special response team (SRT)-
qualified personnel.

The term “Designated Physician” and
its definition would be updated.

The term “field organization” would
be replaced with “field element” to
conform to current usage.

The term “applicants” as pertains to
PF personnel would be added as a result
of the use of this term in proposed
section 1046.11.

The term “corrective devices” as
pertains to reasonable accommodation
would be added as a result of the use
of this term in proposed section
1046.13.

The term “emergency conditions’ as
an aspect of PF personnel performance
requirements would be added due to the
use of this term in proposed section
1046.17.

The terms “medical certification” and
“medical certification disqualification”
would be added as a result of the use
of these terms in proposed sections
1046.13, 1046.14, and 1046.15.

The term “medical examination” is
added and its related requirements
would be described in section 1046.13.

The terms “‘Chief Medical Officer,”
“Site Occupational Medical Director”
(SOMD), and “‘Physical Protection
Medical Director” (PPMD) would be
added to section 1046.3 and related
requirements would be described in the
new proposed section 1046.4.

The term ‘““semi-structured
interviews’’ associated with examining
PF personnel would be added to section
1046.3 and related provisions provided
in section 1046.13.

The terms “Independent Review” and
“Final Review’” would be added to
section 1046.3 and the process
associated with medical certification
would also be added to section 1046.15
in this proposed update of the
regulations.

The term “medical condition” is
outdated and would therefore no longer
be used in the regulations.

4. Proposed changes for § 1046.4 to
include addressing the PPMD.

DOE proposes to delete the existing
section 1046.4, Use of Number and
Gender, as unnecessary. Standard rules
of construction acknowledge that words
in the singular also include the plural
and words in the masculine also include
the feminine, and vice versa, as the use
may require. The new section 1046.4
proposes the required qualifications of
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the PPMD and the responsibilities of the
PPMD to oversee site physical
protection medical activities and to
nominate and evaluate the performance
of the Designated Physician. The
required qualifications for Designated
Physicians to be nominated are also
proposed in this section. This section
would also enhance DOE oversight of
the PPMD and Designated Physicians
DOE facilities.

5. Proposed changes for § 1046.5
Designated Physician.

This new section proposes the roles
and responsibilities for the position of
Designated Physician. Among other
duties, the Designated Physician would
be responsible for the medical
examination of SOs and SPOs and
would determine whether portions of
each certification examination could be
performed by other qualified personnel.

Subpart B—PF Personnel

1. Proposed changes for § 1046.11
Essential functions of PF personnel

This new section proposes the
essential functions for SOs, SPOs and
SRT-qualified PF personnel. Specific
requirements for FPRS, BRS, and ARS
SPO personnel are proposed.

2. Proposed changes for § 1046.12
Medical, physical readiness, and
training requirements for PF personnel.

This section proposes to establish the
medical certification requirements for
PF personnel to support their meeting
the physical readiness qualification
requirements proposed in section
1046.16; to have the required
knowledge, skills and abilities; and to
meet the requirements of a physical
training program as proposed in section
1046.17.

3. Proposed changes for § 1046.13
Medical certification standards and
procedures.

This section proposes to update
language in the existing Appendix A to
Subpart B and require all applicant and
incumbent PF personnel to satisfy the
applicable medical certification
standards; proposes the medical
standards for SOs and SPOs; and
proposes that Field Elements may
develop more stringent medical
qualification requirements or additional
medical or physical tests, in
collaboration with the PPMD, where
special assignment duties may require
such additional testing.

The required frequency of medical
certification would remain unchanged.
Incumbent SOs would be reexamined by
the Designated Physician every two
years (24 months) after beginning work.
Incumbent SPOs would be reexamined
by the Designated Physician every 12
months. The recertification requirement

for both SOs and SPOs would be
clarified to require recertification within
thirty days of the 24-month or 12-month
anniversary of the previous
qualification. In addition, this section
proposes that the medical examination
include a review by the Designated
Physician of essential functions of the
position, as provided by PF
management and a requirement that a
semi-structured interview with a
psychologist who meets standards
established by DOE be conducted for
SOs and SPOs, as part of the initial
medical evaluation and periodically
thereafter. The proposed changes in this
section also will allow the Designated
Physician to require any other medical
examination, test, consultation or
evaluation he/she deems necessary.

There are several changes proposed
by DOE for compliance purposes with
the ADA, as amended by the ADAAA,
which does not permit blanket medical
disqualification standards based on the
presence of a particular medical
condition. Individuals must be
evaluated on a case-by-case basis to
determine their ability to perform the
essential functions of the job without
posing a direct threat to themselves or
others. Moreover, the ADAAA requires
employers to make ‘‘reasonable
accommodations” for individuals with
disabilities unless it creates an undue
hardship for the employer. Language
has been added to paragraph (a)
referring to “essential functions” as set
forth in section 1046.11 and “direct
threat.” The section would also require,
consistent with ADAAA, that each
member of the PF be medically certified
as able to perform the essential
functions of that individual’s job.
Finally, as a result of the proposed
1046.13, the reference to waivers of
medical qualification standards would
be deleted from the existing section
1046.11, because each individual will
be evaluated on a case-by-case basis to
determine the individual’s ability to
perform the essential functions of the
individual’s specific position. This
section also adds a requirement for a
health status exit review for all
employees leaving PF service.

This section also amends the language
regarding the use of corrective devices
and reasonable accommodations that
must be made to modify emergency and
protective equipment to be compatible
with these devices. Paragraph (g)(3)
proposes that a determination regarding
the compatibility of such devices with
emergency and protective equipment be
made by a designated supervisor in
conjunction with the Designated
Physician. Paragraph (g)(4) proposes to
require that management personnel take

reasonable steps to accommodate
protective equipment for individuals
with corrective devices.

The ability of PF personnel to engage
in physical training and testing without
undue risk, and to safely and efficiently
perform essential job functions, with or
without reasonable accommodation,
without posing a direct threat to their
own or others’ safety, depends on the
ability of those individuals to meet
physical and medical standards
(medical certification). Failure to
comply with these medical standards
will result in denial of medical
certification for employment.

e §1046.14 Medical certification
disqualification.

This new section proposes the process
for medical certification
disqualification. Such disqualification is
the determination by the PPMD that an
individual, with or without reasonable
accommodation, is unable to perform
the essential functions of an SO or SPO
job position, including the required
physical fitness training and physical
readiness qualifications (for SPOs),
without creating a direct threat to that
individual or others.

A new provision has been added that
would require responsible employers to
offer an SPO medical removal if the
Designated Physician determines in a
written medical opinion that it is
medically appropriate to remove the
SPO from PF duties as a result of
injuries sustained while engaging in
required physical fitness or training
activities (e.g., preparing for or
participating in a physical readiness
standard qualification attempt). The
provision would require that the
Designated Physician’s determination,
approved by the PPMD, be based on an
examining physician’s recommendation
or any other signs or symptoms that the
PPMD deems medically sufficient to
remove an SPO.

e §1046.15 Review of medical
certification disqualification.

This new section would permit an
individual denied medical certification
for employment in a particular position
to request in writing that an
Independent Review of his/her case be
conducted. If the Independent Review
of an individual’s case results in an
unfavorable decision from the Office of
Health, Safety and Security, the
individual would be able to petition the
DOE Office of Hearings and Appeals for
a Final Review. Procedures for the
proposed review process are described
in detail in this section.

e §1046.16 SPO physical readiness
qualification program requirements.

This section proposes the program
requirements (FPRS, BRS, and ARS) for
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individual SPO fitness assessments,
physical readiness maintenance,
remedial physical fitness training, and
safety. The FPRS level is proposed to be
added, which would be required to be
physically demonstrated every year but
would not require a running standard.
These changes would result in an
overall 90 percent reduction in exposure
to potential injuries associated with
physical readiness qualification running
tests for the population of BRS and ARS
SPOs. While the previous physical
readiness running standards would be
retained for the BRS and ARS levels, the
number of officers annually asked to
demonstrate that readiness would be
reduced. Greater reliance would be
placed on medical evaluation to
determine physical readiness of BRS
and ARS SPOs. In addition to the
medical evaluation process, which is
analogous to that used as the physical
readiness evaluation by law
enforcement agencies, the DOE
evaluation program would be validated
by testing of randomly selected BRS and
ARS SPOs.

e §1046.17 Training standards and
procedures.

DOE proposes to modify the language
of this section from the existing section
1046.15, incorporating standards
currently set forth in Appendix B to
Subpart B, and DOE Order 473.3,
Protection Program Operations, https://
www.directives.doe.gov/directives/
current-directives/473.3-BOrder/view.
Specific training requirements and
knowledge, skills, and abilities would
be replaced with the requirement that
PF personnel and their supervisors
possess the knowledge, skills and
abilities necessary to protect DOE
security interests. The knowledge, skills
and abilities that would be required
would be developed based on the
applicable Job Analysis (JA) or Mission
Essential Task List (METL). This
proposal would ensure that training
requirements comport readily to
existing conditions and essential job
functions as dictated by the site-specific
JA or METL.

Firearms qualification requirements
would be modified regarding how SPOs
are required to qualify with the
individually-issued and primary
weapons required by their duty
assignment (i.e., specialty weapon, long
gun and/or handgun). These
requirements would also require that to
operate post-assigned site-specific
specialized or crew-served weapons, the
SPO must be trained and demonstrate
proficiency in the safe use of such
weapons in a tactical environment.

DOE also proposes to clarify the
procedure for developing site-specific
and/or specialized courses of fire.

e §1046.18 Access authorization.

The language of this section would be
modified from the existing 1046.14 rule
for clarity and to eliminate the
requirement for all armed PF members
to have a minimum “L”’ access
authorization. The revised provision
would instead require that, at a
minimum, a favorably adjudicated
background investigation including
national agency check with local agency
and credit check (NACLC) be conducted
to ensure the individual’s suitability for
arming. A “Q” access authorization
would continue to be required under
certain circumstances.

e §1046.19 Medical/fitness for duty
status reporting requirements.

This new section proposes to restate
the reporting requirements for PF
personnel but has not changed
substantially from the requirements in
Appendix A of the existing rule. The
section would clarify the requirement
that PF personnel advise their
supervisors when they have an
unspecified change in their health status
that might impair their ability to
perform job duties. PF personnel would
also be required to provide a detailed
report identifying the change to the
Designated Physician. This section
would also require PF personnel to
advise their supervisors when a
corrective device is not functioning
properly.

In addition, this section would restate
the requirement that management report
to the Designated Physician any
physical, behavioral, or health changes
or deterioration in work performance in
PF personnel under their jurisdiction.
The section contains new language
requiring the Designated Physician to be
informed of all anticipated job transfers
involving either upward or downward
recategorization (e.g., from SO to armed
status, from armed status to SO, or from
PF to other assignments).

e §1046.20 Medical record
maintenance requirements.

This section proposes to clarify record
retention and confidentiality
requirements contained in Appendix A,
section C, of the existing version of the
rule. This rule would substitute
language on the inability to perform the
essential functions of the job for the
term “‘disqualifying defects.” Language
has been added to make it clear that
access to medical information
developed pursuant to the requirements
of this part can be appropriately shared
to satisfy the requirements of other parts
of this or other titles. Thus duplicative
testing or examinations can be avoided.

Additionally, a more explicit discussion
of medical records confidentiality has
been added for consistency with the
requirements of the Privacy Act and
DOE’s implementing regulations.

e §1046.21 Materials incorporated
by reference.

This section lists the industry
standards proposed to be incorporated
by reference in DOE’s PF regulations.

e Appendix A to Subpart B of Part
1046—Medical and Physical Fitness
Qualifications Standards and Appendix
B to Subpart B of Part 1046—Training
Qualification for Security Skills and
Knowledge.

These Appendices have been removed
and necessary elements have been
incorporated into the rule for clarity and
completeness, as described in the
preceding discussion.

III. Rulemaking Requirements
A. Review Under Executive Order 12866

This action does not constitute a
“significant regulatory action” as
defined in section 3(f) of Executive
Order 12866, “Regulatory Planning and
Review” (58 FR 51735).

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of a regulatory flexibility analysis for
any rule that by law must be proposed
for public comment, unless the agency
certifies that the rule, if promulgated,
will not have a significant economic
impact on a substantial number of small
entities. As required by Executive Order
13272, “Proper Consideration of Small
Entities in Agency Rulemaking” (67 FR
53461, Aug. 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. DOE has made its
procedures and policies available on the
Office of the General Counsel’s Web site
(www.gc.doe.gov).

DOE has reviewed today’s proposed
rule under the Regulatory Flexibility
Act and certifies that, if adopted, the
rule would not have a significant impact
on a substantial number of small
entities. This proposed action would
amend an existing rule which
establishes medical and physical
training requirements and standards for
DOE PF personnel. The rule would
affect approximately twenty private
firms (e.g., integrated Management and
Operating contractors, security services
contractors and subcontractors) at the
Department’s facilities around the
United States. Some of those firms
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which provide protective services are
classified under NAICS Code 561612,
Security Guards and Patrol Services. To
be classified as a small business, they
must have average annual receipts of
$18.5 million or less. Some of the
private firms affected by these standards
and requirements would be classified as
small businesses.

The proposed rule would update the
medical certification and physical
readiness requirements for PF personnel
and require PF contractors to make
reasonable accommodations to modify
emergency and protective equipment for
qualified individuals. The rule would
also set forth the essential functions that
PF personnel would be required to
meet, with or without such reasonable
accommodation. Medical certification
and physical readiness requirements are
currently set forth in Appendix A to
subpart B of 10 CFR part 1046, and the
proposed updates, which are applicable
to individual PF personnel rather than
their employer, are not expected to
impose a significant cost impact. While
these essential functions for PF
personnel have not previously been
specified by regulation, DOE has
determined that PF personnel must
already be able to perform these
functions to adequately perform their
job responsibilities. In addition, while
the reasonable accommodation
provisions are not currently specified by
the current regulation, such
accommodations are already required by
the ADA, as amended by the ADAAA.

The rule also proposes a process for
review of a medical certification
disqualification and for medical
removal protection benefits in certain
circumstances. The proposed review
process would be conducted by the DOE
Office of Health Safety and Security
(independent review) and the DOE
Office of Hearings and Appeals (final
review), and as such are therefore not
expected to result in a significant
impact on affected small businesses.
Any medical removal protection
benefits would be reduced to the extent
worker’s compensation is provided and
will be reimbursable to the contractor
under the applicable contract with DOE.

The rule would also update the
training standards and procedures for
PF officers, and makes minor updates to
existing reporting and records
maintenance requirements. The training
standards and procedures are currently
set forth at Appendix B to subpart B of
10 CFR part 1046. The proposed
updates, intended to tailor training
requirements to existing conditions and
essential job functions specified in a
site-specific JA or METL, are not
expected to result in significant

increases in costs to meet these
requirements. Medical records are
maintained by the designated physician
and the evaluating psychologist, and the
proposed updates would require PF
personnel management to develop plans
to ensure the confidentiality of medical
information. Such confidentiality is
already required by other existing
regulations.t

Because these standards and
requirements are primarily clarifications
and updates to existing standards and
requirements, DOE does not believe that
the impact on these firms would be
significant. DOE seeks comment on its
estimate of the number of small entities
and the expected impacts of today’s
proposed rule. DOE emphasizes that
these firms are under contract to DOE
either directly or indirectly, so any costs
incurred while meeting the standards
and requirements proposed in this rule
would be invoiced and may be
reimbursable in accordance with the
terms of the contract and applicable
law.

For the above reasons, DOE certifies
that the proposed rule, if adopted, will
not have a significant economic impact
on a substantial number of small
entities.

C. Review Under Paperwork Reduction
Act

No new information collection
requirements subject to the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.,
are imposed by this regulatory action.

D. Review Under the National
Environmental Policy Act

This proposed rule amends existing
policies and procedures establishing
medical and physical readiness
standards for DOE PF personnel and has
no significant environmental impact.
Consequently, the Department has
determined that this rule is covered
under Categorical Exclusion A-5, of
Appendix A to Subpart D, 10 CFR part
1021, which applies to a rulemaking

1DOE notes that the rule would also set forth

qualification requirements for the PPMD and
designated physicians. While many Management
and Operations contractors may have medical
professionals on staff, subcontractor firms that
employ physicians, psychologists, and psychiatrists
may be classified under NAICS Codes 621111,
Offices of Physicians (except Mental Health
Specialists), 621112, Offices of Physicians, Mental
Health Specialists, and 621330, Offices of Mental
Health Practitioners (except Physicians). To be
classified as small businesses, these firms must
have average annual receipts of $10 million, $10
million, and $7 million, respectively. Because
individuals employed by these firms likely meet the
proposed qualification requirements already in
order to practice in the field, DOE does not believe
that these requirements would result in a significant
impact on any small firms employing these
individuals.

that addresses amending an existing
rule or regulation that does not change
the environmental effect of the rule or
regulation being amended. Accordingly,
neither an environmental assessment
nor an environmental impact statement
is required.

E. Review Under Executive Order 13132

Executive Order 13132, “Federalism,”
(64 FR 43255, August 4, 1999), imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications.
Agencies are required to develop a
formal process to ensure meaningful
and timely input by State and local
officials in the development of
regulatory policies that have
“federalism implications.” Policies that
have federalism implications are
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” On March 7,
2011, DOE published a statement of
policy describing the intergovernmental
consultation process it will follow in the
development of such regulations (65 FR
13735, March 14, 2000).

DOE has examined the proposed and
revised rule and has determined that it
does not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. No further
action is required by Executive Order
13132.

F. Review Under Executive Order 12988

Section 3 of Executive Order 12988,
(61 FR 4729, February 7, 1996), instructs
each agency to adhere to certain
requirements in promulgating new
regulations. These requirements, set
forth in section 3(a) and (b), include
eliminating drafting errors and needless
ambiguity, drafting the regulations to
minimize litigation, providing clear and
certain legal standards for affected legal
conduct, and promoting simplification
and burden reduction. Agencies are also
instructed to make every reasonable
effort to ensure that the regulation
describes any administrative proceeding
to be available prior to judicial review
and any provisions for the exhaustion of
administrative remedies. The
Department has determined that this
regulatory action meets the
requirements of section 3(a) and (b) of
Executive Order 12988.
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G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) requires
each Federal agency to assess the effects
of Federal regulatory action on state,
local and tribal governments and the
private sector. For proposed regulatory
actions likely to result in a rule that may
cause expenditures by State, local, and
Tribal governments, in the aggregate, or
by the private sector of $100 million or
more in any one year (adjusted annually
for inflation), section 202 of UMRA
requires a Federal agency to publish
estimates of the resulting costs, benefits,
and other effects on the national
economy. UMRA also requires Federal
agencies to develop an effective process
to permit timely input by elected
officers of State, local, and Tribal
governments on a proposed “‘significant
intergovernmental mandate.” In
addition, UMRA requires an agency
plan for giving notice and opportunity
for timely input to small governments
that may be affected before establishing
a requirement that might significantly or
uniquely affect them. On March 18,
1997, DOE published a statement of
policy on its process for
intergovernmental consultation under
UMRA (62 FR 12820, March 18, 1997).
(This policy is also available at http://
www.gc.doe.gov). Today’s proposed rule
contains neither an intergovernmental
mandate, nor a mandate that may result
in the expenditure of $100 million or
more in any year, so these requirements
do not apply. While the rule would
require certain private sector employers
and employees (i.e., DOE security
contractors and certain PF personnel
employed by them) to meet certain job-
related medical and physical training
standards and requirements, the impact
is not likely to result in the expenditure
of $100 million or more in any year. In
addition, any costs incurred by
employers in meeting these
requirements would be invoiced and
may be reimbursable in accordance with
the terms of the contract and applicable
law.

H. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” (66 FR 28355,
May 22, 2001) requires Federal agencies
to prepare and submit to the Office of
Information and Regulatory Affairs
(OIRA), Office of Management and
Budget, a Statement of Energy Effects for
any proposed significant energy action.
A “‘significant energy action” is defined
as any action by an agency that

promulgates or is expected to lead to the
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy; or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternates to the
action and their expected benefits on
energy supply, distribution, and use.
This proposed rule is not a significant
energy action, nor has it been
designated as such by the Administrator
of OIRA. Accordingly, DOE has not
prepared a Statement of Energy Effects.

I. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any
proposed rule or policy that may affect
family well-being. Today’s proposed
rule would not have any impact on the
autonomy or integrity of the family as
an institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

IV. Opportunity for Public Comment
A. Participation in Rulemaking

DOE encourages the maximum level
of public participation in this
rulemaking. Interested persons are
encouraged to participate in the public
hearings at the times and places
indicated at the beginning of this
proposed rulemaking.

DOE has established a period of thirty
days following publication of this
proposed rulemaking for persons and
organizations to comment. All public
comments, hearing transcripts, and
other docket material will be available
for review and copying at the DOE
offices at each of the hearing sites. The
docket material will be filed under
“DOE-HQ-2012-0002.”

B. Written Comment Procedures

Interested persons are invited to
participate in this proceeding by
submitting written data, views or
arguments with respect to the subjects
set forth in this proposed rulemaking.
Instructions for submitting written
comments are set forth at the beginning

of this notice and below. Where
possible, comments should identify the
specific section they address.

Comments should be labeled both on
the envelope and on the documents,
“Docket No. DOE-HQ-2012-0002"" and
must be received by the date specified
at the beginning of this proposed
rulemaking. All comments and other
relevant information received by the
date specified at the beginning of this
proposed rulemaking will be considered
by DOE in the subsequent stages of the
rulemaking process.

Pursuant to the provisions of 10 CFR
part 1004, any person submitting
information or data that is believed to be
confidential and exempt by law from
public disclosure should submit one
complete copy of the document and
three copies, if possible, from which the
information believed to be confidential
has been deleted. DOE will make its
own determination with regard to the
confidential status of the information or
data and treat it according to its
determination.

C. Public Hearings

The dates, times and places of the
public hearings are indicated at the
beginning of this proposed rulemaking.
DOE invites any person or organization
who has an interest in these proceedings
to make a request to make an oral
presentation at one of the public
hearings. Requests can be phoned in
advance to the telephone number
indicated at the beginning of this
proposed rulemaking. The person
making the request should provide a
telephone number where he or she may
be contacted.

DOE reserves the right to schedule the
presentations, and to establish the
procedures governing the conduct of the
hearings. Each presentation is limited to
ten minutes.

A DOE official will be designated to
preside at the hearings and ask
questions. The hearings will not be
judicial or evidentiary-type hearings,
but will be conducted in accordance
with section 501 of the DOE
Organization Act, 42 U.S.C. 7191. At the
conclusion of all initial oral statements,
each person who has made an oral
statement will be given the opportunity
to make a rebuttal or clarifying
statement, subject to time limitations.
Any further procedural rules regarding
proper conduct of the hearings will be
announced by the presiding official.

Transcripts of the hearings will be
made and the entire record of this
rulemaking, including the transcripts,
will be retained by DOE and made
available for inspection as provided at
the beginning of this proposed
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rulemaking. Any person may also
purchase a copy of a transcript from the
transcribing reporter.

List of Subjects in 10 CFR Part 1046

Government contracts, Incorporation
by reference, Reporting and
recordkeeping requirements, Security
measures.

Issued in Washington, DC, on February 10,
2012.
Daniel B. Poneman,
Deputy Secretary of Energy.

For the reasons set out in the
preamble, the Department of Energy
(DOE) proposes to amend Chapter X of
Title 10 of the Code of Federal
Regulations by revising part 1046 to
read as follows:

PART 1046—MEDICAL, PHYSICAL
READINESS, TRAINING, AND ACCESS
AUTHORIZATION STANDARDS FOR
PROTECTIVE FORCE PERSONNEL

Subpart A—General

Sec.

1046.1 Purpose.

1046.2 Scope.

1046.3 Definitions.

1046.4 Physical Protection Medical Director
(PPMD).

1046.5 Designated Physician.

Subpart B—Protective Force (PF) Personnel

1046.11 Essential functions of PF positions.

1046.12 Medical, physical readiness, and
training requirements for PF personnel.

1046.13 Medical certification standards and
procedures.

1046.14 Medical certification
disqualification.

1046.15 Review of medical certification
disqualification.

1046.16 SPO physical readiness
qualification standards and procedures.

1046.17 Training standards and procedures.

1046.18 Access authorization.

1046.19 Medical and fitness for duty status
reporting requirements.

1046.20 Medical records maintenance
requirements.

1046.21 Materials incorporated by
reference.

Authority: 42 U.S.C. 2011, et seq.; 42
U.S.C. 7101, et seq.; 50 U.S.C. 2401, et seq.

Subpart A—General

§1046.1 Purpose.

This part establishes the medical,
physical readiness, training and
performance standards for contractor
protective force (hereinafter “PF”’)
personnel who provide security services
at Department of Energy (DOE) facilities
including the National Nuclear Security
Administration (NNSA). DOE and
NNSA may choose to incorporate
elements of these standards into Federal
protective force programs.

§1046.2 Scope.

(a) This part applies to DOE,
including NNSA, hereinafter “DOE” or
the “Department,” contractor employees
and applicants for contractor protective
force positions at government-owned or
government leased facilities, regardless
of whether the facility is privately
operated. This part provides for the
establishment of physical security
programs based on uniform standards
for medical, physical performance,
training, and access authorizations for
PF personnel providing physical
security services to the Department.

(b) Use of a single, suitably qualified
individual is encouraged when it is
operationally, fiscally, or otherwise
appropriate to perform multiple roles as
required in this part (e.g., Designated
Physician and Protection Program
Medical Director). Similarly, when
appropriate medical, psychological, or
other examinations, evaluations, or
testing required by other DOE
regulations can be used to satisfy the
requirements of multiple parts of this
title; nothing in this part is intended to
require duplicative examinations,
evaluations, or testing as long as the
requirements of this part are met.

(c) The Department is authorized to
grant such exemptions from the
requirements of this part as it
determines are authorized by law.
Exemptions may not be granted from the
requirement to meet any essential
function of a position notwithstanding
that reasonable accommodation must be
granted as required by this part and the
Americans with Disabilities Act of 1990
(ADA), as amended by the Americans
with Disabilities Act Amendment Act of
2009 (ADAAA), and its implementing
regulations. Exemptions from non-
medical requirements are allowed only
on a case-by-case basis for a specific
requirement covered under this part.
The Department must document that the
exemption will not endanger life or
property or the common defense and
security, and is otherwise in the public
interest. The exemption process
required by DOE must be used.
Exemptions must be made from this part
in consultation with the Chief Health,
Safety and Security Officer and
approved by the Secretary, Deputy
Secretary, or for the National Nuclear
Security Administration, the
Administrator. Granting of
equivalencies is not authorized.

(d) Requests for technical clarification
of the requirements of this part by
organizations or individuals affected by
its requirements must be made in
writing through the appropriate program
or staff offices of the Department. Such
requests must be coordinated with the

Office of Health, Safety and Security or
its successor organization. The Office of
Health, Safety and Security is
responsible for providing a written
response to such requests. Requests for
interpretations of the requirements of
this part may be made to the General
Counsel. The General Counsel is
responsible for providing responses to
such requests.

§1046.3 Definitions.

The following definitions apply to
this part:

Active shooter means an individual
actively engaged in killing or attempting
to kill a person or persons in a confined
and populated area.

Advanced Readiness Standard (ARS)
means a qualification standard that
includes the requirements of the Fixed
Post Readiness Standard (FPRS), but
also requires the completion of a one
mile run with a maximum qualifying
time of 8 minutes 30 seconds, and a 40-
yard dash from the prone position in 8.0
seconds and any other site-specific
measure of physical readiness
prescribed by site management and
approved by the respective program
office. This standard applies to SPOs
who staff security posts that normally
require extensive tactical movement on
foot or are assigned Special Response
Team duties.

Applicant means a person who has
applied for and been conditionally
offered a position as a Security Officer
(SO) or a Security Police Officer (SPO),
but who has not yet begun the active SO
or SPO duties for which the person has
applied.

Basic Readiness Standard (BRS)
means a qualification standard that
includes the requirements of the FPRS,
but also requires the completion of a
one-half mile run with a maximum
qualifying time of 4 minutes, 40
seconds, and a 40-yard dash from the
prone position in 8.5 seconds and any
other site-specific measure of physical
readiness prescribed by site
management and approved by the
respective program office. This standard
applies to SPOs with mobile defensive
duties in support of facility protection
strategies.

Chief Medical Officer means a Federal
employee who is a doctor of medicine
(MD) or doctor of osteopathic medicine
(DO) who is licensed without restriction
and qualified in the full range of
occupational medicine services
employed by the Department’s health,
safety, and security programs. This
individual provides leadership and
technical support for these programs
and must be identified in writing.
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Contractor means a contractor for the
Department and includes subcontractors
at all tiers.

Corrective device means devices, such
as eyeglasses or hearing aids, which are
necessary to enable an examinee to meet
medical qualification standards, and
which the supervisor responsible for the
performance of the examinee and the
Designated Physician have determined
are compatible with the performance of
the essential functions of the position.

Designated Physician means an MD or
DO, licensed without restriction in the
state of practice, who has been approved
by the Physical Protection Medical
Director (PPMD). The Office of Health
Safety and Security must be consulted
regarding an individual’s suitability
prior to appointment as a Designated
Physician.

Direct threat means a significant risk
of substantial harm to the health or
safety of the individual or others. The
risk must be based on an assessment of
the individual’s present ability to
perform safely the essential functions of
the job, and it must be determined that
the risk cannot be eliminated or reduced
by reasonable accommodation.

DOE facility means any facility
required by DOE to employ PF
personnel and used by DOE, including
NNSA, and its contractors for the
performance of work under DOE
jurisdiction.

Efficiency, for the purposes of this
part, pertains to the individual’s
physical efficiency rather than
operational efficiency.

Emergency conditions are those
conditions that could arise at a DOE
facility as a result of a breach of security
(e.g., sabotage or terrorism) or accident
(e.g., fire, explosion, storm, or
earthquake) and threaten the security or
integrity of DOE facilities, assets,
personnel, the environment or the
general public. For the purposes of this
rule, emergency conditions include PF
drills and exercises relating to search,
rescue, crowd control, fire suppression
and special operations, including
response to the scene of the incident,
and all functions performed at the
scene.

Essential functions of the job are the
fundamental job duties of PF members
as set out in §1046.11.

Field element means the management
and staff elements of DOE, including
NNSA, with delegated responsibility for
oversight and program management of
major facilities, programs, and site
operations.

Final review means the process for an
individual disqualified from medical
certification to have a second and
ultimate review of the individual’s case

conducted by the DOE Office of
Hearings and Appeals.

Fixed Post Readiness Standard
(FPRS) means a standard that requires
an SPO to demonstrate the ability to
assume and maintain the variety of
cover positions associated with effective
use of firearms at entry portals and
similar static environments to include
prone, standing, kneeling, and barricade
positions; to use site specific
intermediate force weapons and
weaponless self-defense techniques; to
effect arrest of suspects and place them
under restraint, e.g., with handcuffs or
other temporary restraint devices; and
any other site-specific measure of
physical readiness prescribed by site
management and approved by the
respective program office.

Independent Physician means a
physician who possesses an MD or DO
degree, is licensed without restriction
and board certified, and has experience
in a relevant field of medicine. The
Independent Physician must not have
served as the requestor’s personal
physician in any capacity or have been
previously involved in the requestor’s
case on behalf of the Department or a
Department contractor.

Independent review means the
process through which a medically
disqualified individual may appeal to
have an independent review of his/her
case conducted by an Independent
Physician.

Job analysis (JA) is a systematic
method used to obtain a detailed listing
of the tasks of a specific job. JAs will be
derived from criteria determined and
published by the DOE National Training
Center or identified and documented
through a site-specific Mission Essential
Task List (METL)-based process based
on a set of Departmental Nuclear
Security Enterprise-wide standards. A
METL-based process that identifies and
formally documents duties, tasks, and
sub-tasks to be trained is commensurate
with the process to develop JAs.

Medical approval means a
determination by a Designated
Physician that it is medically
appropriate for an individual to attempt
the physical performance qualification
test.

Medical certification means a
determination by a Designated
Physician approved by the PPMD that
an individual is medically qualified for
a particular category of PF positions,
including the performance of the
essential functions of an SO or SPO, and
the required ongoing physical readiness
training.

Medical certification disqualification
means a determination by a Designated
Physician and approved by the PPMD

that an individual, with or without
reasonable accommodation, is unable to
perform the essential functions of an SO
or SPO job position, including the
required physical readiness training,
without creating a direct threat to that
individual or others.

Medical evaluation means the
analysis of information generated by
medical examinations and
psychological evaluations and
assessments of an individual to
determine medical certification.

Medical examination means an
examination performed or directed by
the Designated Physician that
incorporates the components described
in section 1046.13.

Mission Essential Task List (METL)
means a list of common tasks required
for PF assignments based on site-
specific protection plans to defend
against adversary capabilities as defined
by DOE.

Officially designated Federal security
authority (ODFSA) means the
Departmental Federal authority at the
Field or Headquarters (HQ) Element
with the primary and delegated
responsibility for oversight of a site PF.
Also may be referred to as the
Department cognizant security
authority.

Pertinent negative means the absence
of a sign or symptom that helps
substantiate or identify a patient’s
condition.

Physical Protection Medical Director
(PPMD) means the physician
programmatically responsible for the
overall direction and operation of the
site medical program supporting the
requirements of this part.

Primary weapon as used in this part
means any weapon individually
assigned or available at the majority of
posts/patrols to which the SPO may be
assigned.

Protective Force personnel means
Special Response Team members, SPOs,
and SOs who are employed to protect
Department security interests.

Qualification means the
determination that an individual meets
the applicable medical, physical, and as
appropriate, firearms training standards,
and possesses the knowledge, skills,
abilities and clearances required for a
particular SO or SPO position.

Randomly selected means any process
approved by the ODFSA, which ensures
each member of the SPO population has
an equal chance to be chosen every time
the selection process is used.

Reasonable accommodation means
corrective devices and medications
which allow the examinee to meet
medical qualification standards, are
compatible with the performance of the
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essential functions of the position, and
are documented in writing.

Requalification date means the date of
expiration of current qualification at
which demonstration of knowledge,
skills and/or abilities is required to
maintain specific job status.

Security interests include any
Department asset, resource or property
which requires protection from
malevolent acts and/or unpermitted
access. These interests may include (but
are not limited to) Department
personnel; sensitive technology;
classified matter; nuclear weapons,
components, and assemblies; special
nuclear material (SNM) and other
nuclear materials; secure
communications centers; sensitive
compartmented information facilities;
automated data processing centers or
facilities storing and transmitting
classified information; vital equipment;
or other Department property.

Security Officer (SO) means an
unarmed uniformed PF member who
has no Departmental arrest or detention
authority, used to support SPOs and/or
to perform duties (e.g., administrative,
access control, facility patrol, escort,
assessment and reporting of alarms)
where an armed presence is not
required.

Security Police Officer (SPO) means a
uniformed PF member who is
authorized under section 161(k) of the
Atomic Energy Act of 1954, as amended,
section 661 of the DOE Organization
Act, or other statutory authority, to carry
firearms and to make arrests without
warrant for specifically enumerated
offenses and who is employed for, and
charged with, the protection of
Department security interests.

Semi-structured interview means, for
the purpose of this part, an interview by
a Psychologist who meets standards
established by DOE and who has the
latitude to vary the focus and content of
the questions depending upon the
interviewee’s responses.

Site occupational medical program
means the comprehensive occupational
health services and basic worker
protection requirements for contractor
employees.

Special Response Team (SRT)
Member means SPOs who meet the
Advanced Readiness Standard, with
additional training and qualification
requirements as necessary, and who are
assigned to a Special Response Team
that trains and responds as a team to
perform recapture and recovery and to
augment denial missions, e.g., those that
require adversaries be denied proximity
to the protected property.

Special Response Team, commonly
referred to as SRT, means a PF special

operations unit comprised of SPOs
whose primary mission is to resolve
incidents that require activities and
force options that exceed the capability
of existing physical security systems
(e.g., performance of recapture/recovery
operations and augmentation of denial
missions).

Weapons proficiency demonstration
means a process based on a
predetermined, objective set of criteria
approved by the respective program
office in consultation with the Office of
Health, Safety and Security that results
in a grade (e.g., pass/fail). The process
must ensure that an individual (or team,
for crew-served weapons) demonstrates
the ability to perform all weapons-
handling and operational manipulations
necessary to load, operate, and
discharge a weapon system accurately
and safely (to include clearing/returning
to safe mode the weapons system at the
conclusion of firing), without the
necessity for scoring targets during the
course of fire. Proficiency courses of fire
must include tactically-relevant time
constraints. Demonstrations of
proficiency are allowed with the actual
weapon and assigned duty load, with
alternate loads (e.g., frangible or dye-
marking rounds), or with authorized
weapons system simulators, as defined
in this section. Proficiency courses of
fire must be tactically relevant.

Weapons qualification is a formal test
of weapons proficiency that includes, in
addition to all specified elements of
proficiency demonstration, the
achievement of a prescribed
qualification score according to a
Departmentally-approved course of fire.
Weapons qualification courses of fire
must be constrained by time.

Weapons system simulator means a
device that closely simulates all major
aspects of employing the corresponding
actual firearm/weapons system, without
firing live ammunition. The simulator
should permit all weapons-handling
and operational actions required by the
actual weapon, and should allow the
use of sight settings similar to the
corresponding actual weapon with
assigned duty loads. Additionally, when
weapons or weapons system simulators
are used for qualification testing of
protective force officers, the operation of
the simulated weapon must closely
approximate all weapons handling and
operational manipulation actions
required by the actual weapon. The
simulation system must precisely
register on-target hits and misses with
accuracy comparable to the actual
weapon at the same shooting distances.
The weight, balance, and sighting
systems should replicate those of the
corresponding actual weapon, and noise

signatures and felt recoil should be
simulated to the extent technically
feasible. Additionally, when used for
qualification testing of protective force
officers, the weight and balance of the
simulated weapon with assigned duty
loads must be closely approximated.

§1046.4 Physical Protection Medical
Director (PPMD).

(a) General. The PPMD is the
physician programmatically responsible
for the overall direction and operation
of site medical programs supporting the
requirements of this part. Appropriate
contractual arrangements must ensure
that the PPMD’s authority applies to all
site contractors.

(1) Nomination. The name of each
PPMD candidate must be submitted by
the contractor to the officially
designated Federal security authority
who in turn must consult with the
Office of Health, Safety and Security
prior to the PPMD’s approval. At the
time of initial nomination for the PPMD
designation, the nominee shall submit
to the Office of Health, Safety and
Security, through his or her employer
and the Federal security authority, the
following documents or copies thereof,
translated into English if written in
another language:

(i) Applicable diplomas;

(ii) Certificate of any postgraduate
professional training (e.g., internship,
residency, fellowship); and

(ii1) Current medical license in the
state in which duties will be performed.
If determined necessary by the Office of
Health, Safety and Security, certification
of good standing by all medical
licensing bodies from which the
applicant has held medical licenses, as
well as documentation of any
restrictions or limitations to practice
medicine, past or present (such
documentation may be obtained in
written form or electronically) may be
requested. The nominee may be
requested to instruct the licensing body
to send such certifications to the Office
of Health, Safety and Security. Under no
circumstances will such certifications of
good standing be accepted directly from
the applicant. Additionally, notice of
certification by any additional American
specialty board, if applicable, and/or
current curriculum vitae may be
requested. The curriculum vitae, if
requested, must provide a discussion of
any gaps in employment..

(2) Other roles and responsibilities.
Nothing in this part is intended to
preclude the PPMD from fulfilling
similar or related roles under other
parts, including providing occupational
medical services under 10 CFR part 851,
“Worker Safety and Health Program.”
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Additionally, the PPMD may fulfill the
role of Designated Physician.

(3) Qualifications. The PPMD shall
possess an MD or DO degree; be board
certified in or have equivalent advanced
training, in occupational medicine; be a
professionally qualified physician in
good standing in his or her professional
community, to include all medical
licensing bodies from which the
applicant has held medical licenses;
demonstrate past professional
performance and personal conduct
suitable for a position of responsibility
and trust; read, write, speak, and
understand the English language
proficiently; and possess an unrestricted
license to practice medicine in the state
in which the designation is sought or
meet the medical licensing requirements
of the applicable military or Federal
service to which he/she belongs.

(b) Nominations. The PPMD must
nominate in writing, through the local
officially designated Federal security
authority, to the Office of Health, Safety
and Security, one or more Designated
Physicians.

(1) Each nomination must describe
the relevant training and experience of
the nominee.

(2) Each nominee must be
professionally qualified in good
standing in his or her professional
community, to include all medical
licensing bodies from which the
applicant has held medical licenses;
demonstrate past professional
performance and personal conduct
suitable for a position of responsibility
and trust; read, write, speak, and
understand the English language
proficiently; and possess the applicable
unrestricted license to practice in the
state in which the designation is sought
or meet the medical licensing
requirements of the applicable military
or Federal service to which he/she
belongs.

(3) To be nominated, a Designated
Physician shall possess an MD or DO
degree and be board certified or have
equivalent advanced training in
occupational medicine.

(c) Documentation. At the time of
initial nomination, the nominee shall
submit to the PPMD the following
documents or copies thereof, translated
into English if written in another
language:

(1) Applicable diplomas;

(2) Certificate of any postgraduate
professional training (e.g., internship,
residency, fellowship); and

(3) Current medical license in the
state in which duties will be performed.
If determined necessary by the PPMD,
certification of good standing by all
medical licensing bodies from which

the applicant has held medical licenses,
as well as documentation of any
restrictions or limitations to practice
medicine, past or present (such
documentation may be obtained in
written form or electronically) may be
requested. The PPMD may request the
nominee to instruct the licensing body
to send such certifications to the PPMD.
Under no circumstances will such
certifications of good standing be
accepted directly from the applicant.
Additionally, the PPMD may request
notice of certification by any additional
American specialty board, if applicable,
and/or a current curriculum vitae. The
curriculum vitae, if requested, must
provide a discussion of any gaps in
employment.

(d) Self reporting. Each individual
covered under paragraphs (a) and (b) of
this section must agree to report the
following information about him/herself
as a condition of his/her designation.
PPMDs must report to their employer,
who must forward the information to
the Office of Health, Safety and Security
through the Federal security authority.
Designated Physicians must report to
the PPMD:

(1) Any change in status or initiation
of an adverse action by any state
medical licensing board or any other
professional licensing board;

(2) Initiation of an adverse action by
any Federal or state regulatory board;

(3) Being named a defendant in any
criminal proceedings (felony or
misdemeanor);

(4) Being named in a civil suit
alleging professional malpractice;

(5) Being evaluated or treated for
alcohol use disorder or drug
dependency or abuse;

(6) Occurrence of a physical disorder,
a mental disorder, or any other health
condition that might affect his or her
ability to perform professional duties;
and

(7) Any adverse action against the
medical license(s) of the individual,
past or present (these may be obtained
in written form or electronically). The
incumbent or nominee may be
instructed to request the licensing body
to provide such information to the
appropriate individual. Under no
circumstances will such information be
accepted directly from the incumbent or
nominee. All such actions must be
submitted to DOE for consideration and
possible action which may result in
rejection of, or termination of, the
applicable designation.

(e) Annual activity report. The PPMD
must send an annual activity report to
the Office of Health, Safety and Security
through the appropriate field element,
reporting on the current credentials of

each incumbent Designated Physician
and recommending the retention or
replacement of each incumbent.

(f) Retention or replacement. The
PPMD’s supervisor of record must send
an annual letter to, the Office of Health,
Safety and Security reporting on the
current credentials of the PPMD
recommending retention or
replacement. Immediate notification
must be made to the Office of Health
Safety and Security if a PPMD is
relieved of his duties or replaced.

(g) Medical activity summary. The
PPMD must submit an annual letter
summarizing the medical activity
during the previous year conducted
under this part to the Chief Health,
Safety and Security Officer or his or her
designee through the manager of the
Field Element. The PPMD must comply
with applicable DOE requirements
specifying report content.

§1046.5 Designated Physician.

(a) Responsibilities. The Designated
Physician is responsible for the conduct
of medical examinations, evaluations,
and medical certification of SOs and
SPOs. The Designated Physician must:

(1) Annually determine whether to
approve an individual’s participation in
programmed training programs required
under this rule and determine the
individual’s ability to perform the
physical readiness and training
qualification tests without undue risk.
Medical approval must be obtained
within thirty days prior to the
individual’s beginning such training or
attempting the qualifying tests;

(2) With the assistance of a
psychologist or psychiatrist meeting
standards established by DOE,
determine:

(i) An individual’s medical capability,
with or without reasonable
accommodation, to perform the
essential functions of PF job duties
without creating a direct threat to the
individual or others; and

(ii) Whether to certify that the
individual meets the applicable medical
and physical readiness standards as set
forth herein for their position.

(3) Determine whether any portion of
any medical examination may be
performed by other qualified personnel,
such as another physician, physician’s
assistant, or a nurse practitioner;

(4) Be responsible for case
management, including supervising,
interpreting, and documenting PF
personnel medical conditions; and

(5) Be familiar with the required
essential functions of the job duties for
PF personnel, as set forth in § 1046.11.

(b) Approval in lieu of nomination. If
the Designated Physician has been
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approved under the provisions of 10
CFR part 712, “Human Reliability
Program,” that approval will satisfy the
requirement for nomination to, and
approval by, DOE under this part.

Subpart B—Protective Force (PF)
Personnel

§1046.11 Essential functions of PF

positions.

Nothing in this part is intended to
preclude emergency use of any available
protective force personnel by an on-
scene commander to successfully
resolve a national security emergency.

(a) Essential functions. The essential
functions described in paragraphs (b)
through (g) of this section and other site-
specific essential functions must be
communicated in writing by the
manager of the Field Element to the
PPMD and the Designated Physician.
The Designated Physician is required to
ensure applicant and incumbent PF
members are aware that these essential
physical and mental functions in
paragraphs (b) through (g), as
appropriate, are the elements against
which the initial and annual evaluations
for PF personnel will be conducted.

(b) SO essential functions. (1) The
control of voluntary motor functions,
strength, range of motion,
neuromuscular coordination, stamina,
and dexterity needed to meet physical
demands associated with routine and
emergency situations of the job;

(2) The ability to maintain the mental
alertness necessary to perform all
essential functions without posing a
direct threat to self or others; and

(3) The ability to understand and
share essential, accurate communication
by written, spoken, audible, visible, or
other signals while using required
protective equipment.

(c) Additional SO essential functions.
SOs may be required to support SPOs
and assist in the routine physical
protection of DOE facilities, personnel,
classified information, and property, as
warranted by DOE facility operations,
staff security posts used in controlling
access to DOE facilities, conduct routine
foot and vehicular patrols, escort
visitors, check rooms and facilities,
assess and report alarms, and perform
basic first aid. Therefore, all SOs must
also be able to:

(1) Understand and implement post
and patrol operations and access control
systems;

(2) Understand and implement
departmental and site policies and
procedures governing the SO’s role in
site protection;

(3) Understand and implement
inspection techniques for persons,

packages and vehicles, as well as detect
and identify prohibited articles and site-
specific security interests;

(4) Work in locations where assistance
may not be available;

(5) Spend extensive time outside
exposed to the elements and working in
wet, icy, hot, or muddy areas;

(6) Make frequent transitions from hot
to cold, cold to hot, dry to humid, and
from humid to dry atmospheres;

(7) Walk, climb stairs and ladders,
and stand for prolonged periods of time;

(8) Safely operate motor vehicles
when their use is required by local
missions and duty assignments;

(9) Use clear and audible speech and
radio communications in other than
quiet environments;

(10) Read and understand policies,
procedures, posted notices, and badges;

(11) Rely on the senses of smell, sight,
hearing and touch to: detect the odor of
products of combustion and of tracer
and marker gases to detect prohibited
articles; inspect persons; packages and
vehicles; and in general determine the
nature of emergencies; maintain
personal safety; and report the nature of
emergencies;

(12) Employ weaponless self-defense;

(13) Be fitted with and use respirators
other than self-contained breathing
apparatus when the use of such
equipment is required by local
assignment.

(d) FPRS SPO essential functions.
FPRS SPO personnel may be assigned
only to fixed posts where there is no
planned requirement for response away
from that post. In addition to the SO
essential functions listed in paragraphs
(b) and (c) of this section, FPRS SPOs
must be able to:

(1) Apply basic tactics (to include use
of intermediate force weapons)
necessary to engage and neutralize
armed adversaries and determine
probable capabilities and motivations of
potential adversaries;

(2) Use site-specific hand tools and
weapons required for the performance
of duties;

(3) Perform complex tasks, and make
life or death decisions under stressful
conditions while armed and authorized
to use deadly force;

(4) Perform physically demanding
work under adverse weather and
temperature conditions (extreme heat
and extreme cold) on slippery or
hazardous surfaces with the prolonged
use of protective equipment and
garments such as respirators, air supply
hoods, or bullet-resistant garments, as
required by site protection strategies;

(5) Be fitted for and properly utilize
personal duty equipment;

(6) Work for long periods of time in
conditions requiring sustained physical

activity and intense concentration in
environments of high noise, poor
visibility, limited mobility, at heights,
and in enclosed or confined spaces;

(7) Accommodate to changing work
and meal schedules or to a delay in
meals without potential or actual
incapacity;

(8) Have no known significant
abnormal intolerance to chemical,
mechanical (e.g., heat, light or water),
and other physical agent exposures to
the skin that may be encountered during
routine and emergency duties, as
specified at the site; and

(9) Make critical decisions and take
appropriate actions in a confused and
potentially life-threatening environment
throughout the duration of an
emergency situation, e.g., active shooter
scenarios.

(e) BRS SPO essential functions. In
addition to the FPRS SPO essential
functions listed above, BRS SPOs must
be able to:

(1) Have night vision sufficient to read
placards and street signs while driving
or to see and respond to imminently
hazardous situations in conditions of
darkness;

(2) Be capable of operating armored
vehicles with an expectation of
employing the capabilities of the
vehicle;

(3) Staff security posts which
normally require movement on foot, by
vehicle, watercraft, or aircraft in
response to alarms and any breach of
security; and to support site protection
strategies;

(4) Provide interdiction, interruption,
neutralization, and support the
recapture of a DOE asset/site/facility/
location;

(5) Make rapid transitions from rest to
near maximal exertion without warm-
up; and

(6) Otherwise act as needed to protect
Department sites, personnel, classified
information, and nuclear weapons,
nuclear weapons components, and
SNM, to apprehend suspects, and to
participate in the armed defense of a
Department site against a violent assault
by adversaries.

(f) ARS SPO essential functions. The
essential functions of an ARS SPO
include those of a BRS SPO. Security
posts which normally, or are expected
to, require extensive tactical movement
on foot must be staffed by ARS SPOs.

In addition, an ARS SPO must be able
to support the pursuit/recovery of a
Department security interest.

(g) SRT member essential functions.
The essential functions of an SRT
member include those of an ARS SPO.
The primary role of SRTs is the
recapture, pursuit, and/or recovery of
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Department security interests. In
addition, an SRT member must be
trained to resolve incidents that require
activities and force options that exceed
the capabilities of other site PF
members, as determined by site-specific
analysis. An SRT SPO also must:

(1) Successfully complete a
Departmental advanced tactical
qualification course designed to provide
the minimum level of skills and
knowledge needed to completely
perform all tasks associated with SRT
job responsibilities;

(2) Have knowledge and skills to
provide additional protection capability
as demanded by the particular targets,
threats, and vulnerabilities existing at
their assigned Departmental facility;

(3) Operate special weapons, tactical
vehicles, and other equipment necessary
to protect a particular facility or to
effectively engage an adversary with
advanced capabilities; and

(4) Possess the ability to act
successfully as a member of an
aggressive and readily mobile response
team as dictated by site-specific
vulnerability assessments, using force
options and tactical response team
techniques necessary for recapture and
recovery operations directed against an
adversary and to support site-specific
protection strategies.

§1046.12 Medical, physical readiness, and
training requirements for PF personnel.

Department PF personnel must be
individuals who:

(a) Are medically certified by the
PPMD pursuant to the procedures set
out in section 1046.13 as meeting the
medical certification standards to
perform all of the applicable essential
functions of the job, as set forth in
§1046.11;

(b) Meet the physical readiness
qualification standards set forth in
§1046.16; and

(c) Are determined to be qualified as
having the knowledge, skills, abilities
and completed the requirements of a
formal training program as set out in
§1046.17.

§1046.13 Medical certification standards
and procedures.

(a) PF medical certification standards.
All applicant and incumbent PF
personnel must satisfy the applicable
Medical Certification Standards set forth
in this section.

(b) Requirements of the medical
evaluation to determine medical
certification. (1) The medical evaluation
must be made by the Designated
Physician without delegation (e.g., to a
physician’s assistant or nurse
practitioner).

(2) An evaluation of incumbent
security police officer must include a
medical history, the results of the
examination, and a formal written
determination.

(3) A site standard form approved by
the Chief Medical Officer must be used,
and pertinent negatives must be
documented on the form.

(4) The Medical Certification
Standards are the minimum medical
standards to be used in determining
whether applicants and incumbent PF
personnel can effectively perform, with
or without reasonable accommodation,
all essential functions of normal and
emergency duties without imposing an
undue hardship on the employer or
posing a direct threat to the PF member
or others, the facility, or the general
public. All reasonable accommodations
as defined in this part must be approved
in writing by the PPMD.

(c) General medical standards for PF
personnel. The examinee must possess
the mental, sensorial, and motor skills
to perform safely and efficiently all
applicable essential job functions
described in §1046.11 and those
designated in the job analysis submitted
by PF management prior to each
examination. Specific qualifications for
SOs and SPOs are set forth in
paragraphs (d) and (e), respectively, of
this section.

(d) Specific medical standards for
SOs—(1) Head, face, neck, and scalp.
Configuration suitable for fitting and
effective use of personal protective
equipment when the use of such
equipment is required by assigned
normal or emergency job duties.

(2) Sense of smell. Ability to detect
the odor of combustion products and of
tracer or marker gases.

(3) Speech. Capacity for clear and
audible speech as required for effective
communications on the job.

(4) Hearing. Hearing loss with or
without aids not to exceed 30 decibels
(db) average at 500, 1000, and 2000
Hertz (Hz), with no loss greater than 40
db at any one of these frequencies and
a difference of not more than 15 db
average loss between the two ears; the
ability to recognize speech as
demonstrated by a Speech Recognition
Threshold of 20 db or less (by ANSI
S3.6, 2010audiometry (incorporated by
reference, see § 1046.21)). If a hearing
aid is necessary, suitable testing
procedures shall be used to ensure
auditory acuity equivalent to the above
requirement.

(5) Vision. Near and distant visual
acuity, with or without correction, of at
least 20/25 in one eye and no worse
than 20/40 in the other eye.

(6) Color vision. Ability to distinguish
red, green, and yellow. Acceptable
measures of color discrimination
include the Ishihara; Hardy, Rand, &
Rittler; and Dvorine pseudoisochromatic
plates (PIP) when administered and
scored according to the manufacturer’s
instructions. Tinted lenses such as the
X-Chrom contact lenses or tinted
spectacle lenses effectively alter the
standard illumination required for all
color vision tests, thereby invalidating
the results and are not permitted during
color vision testing.

(7) Cardiorespiratory. Capacity to use
a respirator other than self-contained
breathing apparatus (SCBA).

(8) Nutritional/metabolic. Status
adequate to meet the stresses and
demands of assigned normal and
emergency job duties. Ability to
accommodate to changing work and
meal schedules without potential or
actual incapacity.

(e) Specific medical standards for
SPOs. In addition to the criteria
identified in section 1046.16(f) the
following standards must be applied.

(1) Head, face, neck and scalp.
Configuration suitable for fitting and
effective use of personal protective
equipment when the use of such
equipment is required by assigned
normal or emergency job duties.

(2) Sense of Smell. The ability to
detect the odor of combustion products
and of tracer or marker gases.

(3) Speech. Capacity for clear and
audible speech as required for effective
communications on the job.

(4) Hearing. Hearing loss without aids
not to exceed 30 db average at 500,
1000, 2000 Hz, with no loss greater than
40 db at any of these frequencies and a
difference of not more than 15 db
average loss between the two ears; the
ability to recognize speech as
demonstrated by a Speech Recognition
Threshold of 25 db or less (by ANSI
S$3.6, 2010 audiometry (incorporated by
reference, see § 1046.21)). Hearing loss
beyond indicated level would interfere
with ability to function and respond to
commands in emergency situations. Use
of a hearing aid is allowed for one ear
only with the remaining ear qualifying
for no more than an average of 30 db
loss at all speech frequencies. If a
hearing aid is necessary, suitable testing
procedures must be used to assure
auditory acuity equivalent to the above
requirement for the difference between
two ears.

(5) Vision. (i) Near and distant vision.
Near and distant visual acuity sufficient
to effectively perform emergency-related
essential functions:
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(A) With or without correction, vision
of 20/25 or better in the better eye and
20/40 in the other eye.

(B) If uncorrected distant vision in the
better eye is not at least 20/25 and the
SPO wears corrective lenses, the SPO
must carry an extra pair of corrective
lenses.

(ii) Color vision. Ability to distinguish
red, green, and yellow. Acceptable
measures of color discrimination
include the Ishihara; Hardy, Rand, &
Rittler; and Dvorine pseudoisochromatic
plates (PIP) when administered and
scored according to the manufacturer’s
instructions. Tinted lenses such as the
X-Chrom contact lenses or tinted
spectacle lenses effectively alter the
standard illumination required for all
color vision tests, thereby invalidating
the results and are not permitted during
color vision testing.

(iii) Field of vision. Field of vision in
the horizontal meridian at least a total
of 140 degrees, contributed to by at least
70 degrees from each eye.

(iv) Depth perception. Ability to judge
the distance of objects and the spatial
relationship of objects at different
distances.

(6) Cardiorespiratory. (i) Respiratory.
Capacity and reserve to perform
physical exertion in emergencies at least
equal to the demands of the job
assignment. This will be measured by
annual pulmonary function test, with no
less than a 90 percent predicted forced
vital capacity and forced expiratory
volume. There must be no diagnosis of
respiratory impairment requiring
continuous or continual medications
such as bronchodilators or beta agonists.
A full evaluation and approval by the
PPMD is required whenever there is a
past history of sleep apnea, with or
without treatment.

(ii) Cardiovascular. (A) Capacity for
tolerating physical and high levels of
exertion during emergencies. Normal
configuration and function, normal
resting pulse, regular pulse without
arrhythmia, full symmetrical pulses in
extremities, and normotensive, with
tolerance for rapid postural changes on
rapid change from lying to standing
position. The use of hypertensive
medications is acceptable if there are no
side effects present that would preclude
adequate functions as herein specified.

(B) If an examination reveals
significant evidence of cardiovascular
abnormality or significantly increased
risk for coronary artery disease (CAD) as
determined by the examining physician,
an evaluation by a specialist in internal
medicine or cardiology may be required
and evaluated by the Designated
Physician. An electrocardiogram is
required at entry, at age 40 and annually

thereafter, which must be free from
significant abnormality. If such
abnormalities are detected, then a stress
electrocardiogram with non-ischemic
results must be provided, or the
individual must be referred to a
cardiologist for a fitness for duty
examination. A stress electrocardiogram
must be performed every other year
beginning at age 50 with the results
reviewed by the Designated Physician.

(7) Neurological, mental, and
emotional. Absence of central and
peripheral nervous system conditions
that could adversely affect ability to
perform normal and emergency duties
or to handle firearms safely. A tuning
fork test for peripheral neuropathy at
fingers and toes is required anually.
Absence of neurotic or psychotic
conditions which would affect
adversely the ability to handle firearms
safely or to act safely and efficiently
under normal and emergency
conditions. Psychologists and
psychiatrists identified to conduct
evaluations, assessments, testing, and/or
diagnoses associated with medical
qualifications of this part must meet
standards established by DOE.

(8) Musculoskeletal. Absence of
conditions that could reasonably be
expected to interfere with the safe and
effective performance of essential
physical activities such as running,
walking, crawling, climbing stairs, and
standing for prolonged periods of time.
All major joint range of motion limits
must have no significant impairments in
the performance of essential functions.
This includes overhead reaching and
the ability for full squatting. No history
of spine surgery, a documented
diagnosis of herniated disc, or
mechanical back pain that has not been
certified to have normal functional
recovery with no activity limitations.

(9) Skin. Have no known significant
abnormal intolerance to chemical,
mechanical, and other physical agent
exposures to the skin that may be
encountered during routine and
emergency duties, as specified at the
site. Capability to tolerate use of
personal protective covering and
decontamination procedures when
required by assigned job duties. Facial
hair cannot be allowed to interfere with
respirator fitting, and any such growth
or a skin condition precluding respirator
fit is not acceptable.

(10) Endocrine/nutritional/metabolic.
Status adequate to meet the stresses and
demands of assigned normal and
emergency job duties. Ability to
accommodate to changing work and
meal schedules without potential or
actual incapacity. A full evaluation and
approval of reasonable accommodation

by the PPMD is required for hiring and
retention when metabolic syndrome is
identified and/or when diabetes is
controlled by other than diet.

(f) Additional medical or physical
tests. For those facilities where it is
necessary to determine the medical
qualification of SPOs or SPO applicants
to perform special assignment duties
which might require exposure to
unusually high levels of stress or
physical exertion, Field Elements may
develop more stringent medical
qualification requirements or additional
medical or physical tests, in
collaboration with the PPMD, as
necessary for such determinations. All
such additional qualification
requirements must be coordinated with
the Office of Health Safety and Security
prior to application.

(g) Medical examination procedures
and requirements. (1) The medical
examinations required for certification
must be performed at the following
intervals:

(i) Applicants for PF member
positions must undergo a
comprehensive medical examination, as
specified herein. The Chief Health,
Safety and Security Officer or designee,
the Chief, Defense Nuclear Security in
the case of NNSA, and/or the PPMD
may require additional evaluations.

(ii) After initial certification, each SO
must be medically examined and
recertified at least every two years or
more often if the PPMD so requires.
Medical certification remains valid
through the end of the twenty-fourth
month following each certification or for
the period indicated by the PPMD if less
than twenty-four months.

(ii1) After initial certification, each
SPO must be medically examined and
recertified every twelve months or more
often (pursuant to § 1046.14 or
otherwise if the PPMD so requires).
Medical certification remains valid
through the end of the twelfth month
following each qualification or for the
time indicated by the PPMD if less than
twelve months.

(2) The medical examination must
include a review of the essential
functions of the job to which the
individual is assigned. Medical
examinations of SPO and SO applicants
and incumbents must include the
following evaluations of whether the
individual meets the Medical
Certification Standards for the
applicable position:

(i) An updated medical and
occupational history, complete physical
examination, vision testing, audiometry,
and spirometry. In addition, laboratory
testing must be performed, including a
complete blood count (CBC), basic
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blood chemistry, a fasting blood
glucose, and a fasting lipid panel (the
examination and testing is to identify
baseline abnormalities, as well as
trends); and

(i1)(A) A psychologist who meets
standards established by DOE must be
used to fulfill the requirements of this
part. A personal, semi-structured
interview at the time of the pre-
placement medical evaluation and
during the biennial or annual medical
examination must be conducted by a
psychologist. At the pre-placement
medical examination and every third
year for SPOs and every fourth year for
SOs thereafter, a Minnesota Multi-
Phasic Personality Inventory (MMPI)
(available only to appropriate medical
professionals at, e.g., http://psychcorp.
pearsonassessments.com) or its revised
form will be administered in order to:

(1) Establish a baseline psychological
profile;

(2) Monitor for the development of
abnormalities; and

(3) Qualify and quantify
abnormalities.

(B) The information gathered from
paragraph (g)(2)(i) of this section,
together with the results of the semi-
structured interview, psychiatric
evaluations (if required), and reviews of
job performance may indicate
disqualifying medical conditions.
Additional generally-accepted
psychological testing may be performed
as required to substantiate findings of
the MMPI. If medically indicated and
approved by the PPMD, an additional
evaluation by a psychiatrist who meets
standards established by DOE may be
required. Additional or more frequent
psychological evaluations as determined
by the psychologist, psychiatrist,
Designated Physician, or the PPMD may
be required. Unless otherwise indicated,
a psychological evaluation performed in
accordance with the other DOE
requirements may satisfy the
requirements of this part.

(C) The Designated Physician may
request any additional medical
examination, test, consultation or
evaluation deemed necessary to
evaluate an incumbent SO’s or SPO’s
ability to perform essential job duties or
the need for temporary work
restrictions.

(3) When an examinee needs the use
of corrective devices, such as eyeglasses
or hearing aids, to enable the examinee
to successfully meet medical
qualification requirements, the
supervisor responsible for the
examinee’s performance, in conjunction
with the Designated Physician, must
make a determination that the use of
any such device is compatible with all

required emergency and protective
equipment that the examinee may be
required to wear or use while
performing assigned job duties. This
determination must be made before
such corrective devices may be used by
the examinee to meet the medical,
physical readiness, or training
requirements for a particular position.

(4) Contractor management must
provide reasonable accommodations to
a qualified individual by taking
reasonable steps to modify required
emergency and protective equipment to
be compatible with corrective devices or
by providing equally effective, alternate
equipment, if available.

(5) The Designated Physician must
discuss the results of the medical and
physical readiness examinations with
the individual. The results of the
medical examinations also must be
communicated in writing to PF
management and to the individual and
must include:

(i) A statement of the certification
status of the individual, including any
essential functions for which the
individual is not qualified, with or
without reasonable accommodations,
and an assessment of whether the
individual would present a direct threat
to self or others in the position at issue;

(ii) If another medical appointment is
required, the date of the next medical
appointment; and

(iii) Recommended remedial programs
or other measures that may restore the
individual’s ability to perform the
essential functions or may negate the
direct threat concern, if the individual
is not qualified for physical training,
testing, or the relevant position.

(6) PF management must request from
the PPMD a health status exit review for
all employees leaving PF service. This
review must include all of the medical
standards for the PF position being
vacated.

§1046.14 Medical certification
disqualification.

(a) Removal. An individual is
disqualified from medical certification
by the PPMD if one or more of the
medical certification standards
contained in § 1046.13 are not met. An
individual, temporarily or permanently,
disqualified from medical certification
by the PPMD must be removed from the
protective force job classification by his
or her employer when the employer is
notified by the PPMD of such a
determination.

(b) Medical removal protection. The
employer of a disqualified SPO must
offer the SPO medical removal
protection if the PPMD determines in a
written medical opinion that it is

medically appropriate to remove the
SPO from PF duties as a result of
injuries sustained while engaging in
required physical readiness activities
(e.g., preparing for or participating in a
physical readiness standard
qualification attempt) or training
activities requiring physical exertion.
The PPMD’s determination must be
based on an examining physician’s
recommendation or any other signs or
symptoms that the Designated Physician
deems medically sufficient to remove an
SPO. The employee pay benefits
specified in this part for combined
temporary and permanent medical
removal shall not be provided for more
than one year from the date of the initial
PPMD written determination regarding
the same injury.

(1) Temporary removal pending final
medical determination. The employer of
a disqualified SPO must offer the SPO
temporary medical removal from PF
duties on each occasion that the PPMD
determines in a written medical opinion
that the worker should be temporarily
removed from such duties pending a
final medical determination of whether
the SPO should be removed
permanently.

(i) In this section, “final medical
determination” means the outcome of
the Independent Review process or the
Final Review process provided for in
§1046.15(c) and (d), as appropriate.

(ii) If an SPO is temporarily removed
from PF duties pursuant to this section,
the SPO’s employer must not remove
the employee from the active payroll
unless alternative duties for which the
worker is qualified or can be trained in
a short period of time are refused or
alternative duties are performed
unsatisfactorily.

(iii) When the SPO remains on the
active payroll pursuant to paragraph
(b)(1)(ii) of this section, the SPO’s
employer must maintain for the
duration of the temporary assignment
the SPO’s total base pay, seniority, and
other worker rights and benefits as if the
worker had not been removed.

(iv) If there are no suitable alternative
duties available as described in
paragraph (ii), the SPO’s employer must
provide to the SPO the medical removal
protection benefits specified in
paragraph (c)(1) of this section until
alternative duties become available, the
SPO has recovered, or for one year,
whichever comes first.

(2) Permanent medical removal
resulting from injuries. If the PPMD
determines in a written medical opinion
that the worker should be permanently
removed from PF duties as a result of
injuries sustained while engaging in
required physical readiness activities
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(e.g., preparing for or participating in a
physical readiness standard
qualification attempt) or training
activities requiring physical exertion,
employer Human Resources policies,
disability insurance, and/or collective
bargaining agreements will dictate
further employment status and
compensation.

(3) Worker consultation before
temporary or permanent medical
removal. If the PPMD determines that an
SPO should be temporarily or
permanently removed from PF duties,
the PPMD must:

(i) Advise the SPO of the
determination that medical removal is
necessary to protect the SPO’s health
and well-being or prevent the SPO from
being a hazard to self or others;

(ii) Provide the SPO the opportunity
to have any questions concerning
medical removal answered; and

(iii) Obtain the SPQO’s signature or
document that the SPO has been
advised on the benefits of medical
removal as provided in this section and
the risks of continued participation in
physically demanding positions.

(4) Return to work after medical
removal. (i) The SPO’s employer,
subject to paragraph (b)(4)(ii) of this
section, must not return an SPO who
has been permanently removed under
this section to the SPO’s former job
status unless the PPMD first determines
in a written medical opinion that
continued medical removal is no longer
necessary to protect the SPO’s health
and well-being or to prevent the SPO
from being a direct threat to self or
others.

(ii) If, in the PPMD’s opinion,
continued participation in PF duties
will not pose an increased risk to the
SPO’s health and well-being or an
increased risk (beyond those normally
associated with SPO duties) of the SPO
being a direct threat to self or others, the
PPMD must fully discuss these matters
with the SPO and then, in a written
determination, may authorize the SPO’s
employer to return the SPO to former
job status.

(c) Medical removal protection
benefits. If an SPO has been removed
from duty pursuant to paragraph (b)(2)
of this section as a result of injuries
sustained while engaging in required
physical readiness activities (e.g.,
preparing for or participating in a
physical readiness standard
qualification attempt) or other training
activities requiring physical exertion,
the SPO’s employer must provide the
SPO the opportunity to transfer to
another available position, or one which
later becomes available, for which the
SPO is qualified (or for which the SPO

can be trained in a short period), subject
to collective bargaining agreements, as
applicable;

(1) If required by this section to
provide medical removal protection
benefits, the SPO’s employer must
maintain for a period of one year,
beginning from the date of the PPMD’s
determination as described in paragraph
(b)(1) of this section, the removed
worker’s total base pay, and seniority, as
though the SPO had not been removed.

(2) If a removed SPO files a claim for
workers’ compensation payments for a
physical disability, then the SPO’s
employer must continue to provide
medical removal protection benefits
pending disposition of the claim, the
claimant has recovered, or one year,
whichever comes first. The SPO’s
employer will receive no credit towards
the SPO’s base pay for the SPO’s
compensation payments received by the
SPO for treatment related expenses.

(3) The SPQO’s employer’s obligation to
provide medical removal protection
benefits to an SPO is reduced to the
extent that the worker receives
compensation for earnings lost during
the period of removal either from a
publicly or employer-funded
compensation program, or from
employment with another employer
made possible by virtue of the worker’s
removal.

(d) Collective Bargaining Agreements.
For the purposes of this section, the
requirement that the SPO employer
provide medical removal protection
benefits is not intended to expand upon,
restrict, or change any rights to a
specific job classification or position
under the terms of an applicable
existing collective bargaining
agreement.

§1046.15 Review of medical certification
disqualification.

(a) Temporary medical and physical
conditions. Should the PPMD determine
that an individual is disqualified from
medical certification because of a
temporary medical or physical
condition which results in the
individual not being able to perform any
of the essential functions of the job
classification, the employer may assign
the individual to alternate, limited duty,
if available, until the individual is
determined by the PPMD to be removed
from a disqualification status. This
limited duty may include assignment to
duties in any job classification where all
essential functions can be safely and
efficiently performed. A temporary
medical certification disqualification
may not exceed a period of twelve
months. During or by the end of the
twelve-month period, the PPMD must

determine whether the individual is
permanently disqualified from medical
certification because of a continuing
medical or physical condition which
results in the individual not being able
to perform all essential functions of the
job classification. The individual may
request an Independent Review of the
disqualification at the initial
notification of disqualification, and at
any time during or at the end of the
twelve-month period.

(b) Permanent medical and physical
conditions. If the PPMD determines that
an individual is disqualified from
medical certification because of a
permanent medical or physical
condition which results in the
individual not being able to perform all
essential functions of the job
classification, and the individual
requests an Independent Review, the
employer may assign the individual to
alternate, limited duty, if available. This
limited duty may include assignment to
duties in any job classification where all
essential functions can be safely and
efficiently performed. Subject to the one
year limit as identified in § 1046.14,
assignment to alternate, limited duty,
may remain in effect until an
Independent Review determination, and
if applicable, the Final Review
determination by the DOE Office of
Hearings and Appeals.

(c) Independent Review. An
individual PF member disqualified from
medical certification, temporarily or
permanently, by the PPMD may request
an Independent Review of his case. The
individual initiating such a review must
submit the request for an Independent
Review in writing to the Office of
Health, Safety and Security within ten
working days of the date of notification
(date of written correspondence) of
disqualification. A copy of the request
must be sent to the individual’s
employer and to the local officially
designated Federal security authority:
For DOE HQ sites, to the Director, Office
of Security Operations; for NNSA sites,
to the cognizant NNSA Security
Director; and for any other DOE sites, to
the cognizant DOE Security Director.

(1) The Office of Health, Safety and
Security, in coordination with the
respective PPMD, must provide for the
Independent Review. The Independent
Review must be conducted within sixty
calendar days of the receipt of the
request for an Independent Review. The
Independent Review must include a
complete review of the record of the
case.

(2) The disqualified individual may
select a representative of his/her choice
during the Independent Review process.
The individual or representative may
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provide additional evidence relating
solely to the medical or physical
readiness of the individual. The
individual must execute a consent
document authorizing the release of
relevant medical information to the
Office of Health, Safety and Security.

(3) The disqualified individual must
provide a copy of the request for
Independent Review and the signed
consent document for the release of
medical information to the respective
PPMD and the individual’s employer
within ten working days of the
submission of the request to the Office
of Health, Safety and Security.

(4) Within ten working days of receipt
of a copy of the request for an
Independent Review, the disqualified
individual’s employer must provide the
Office of Health, Safety and Security
with the following:

(i) A copy of the job analysis (JA)/
mission essential task list (METL)
available to the respective Designated
Physician at the time of the individual’s
medical evaluation;

(ii) A listing of the essential functions
for the individual’s PF job classification;
and

(iii) Any additional information
relating to the medical or physical
readiness of the requestor that the Office
of Health, Safety and Security may
request.

(5) The Office of Health, Safety and
Security must provide the information
in paragraph (c)(4) to the Independent
Physician for use in the independent
review.

(6) A medical examination of the
disqualified individual must be
conducted by an Independent Physician
approved by the Office of Health, Safety
and Security. The Independent
Physician must not have served as the
requestor’s personal physician in any
capacity. The Independent Review must
confirm or disagree with the medical
certification disqualification and must
consider:

(i) The validity of the stated physical
requirements and essential function(s)
for the applicable job classification;

(ii) The PPMD’s medical
determination of the individual’s
inability to perform essential functions
or to undertake training or the physical
readiness qualification test without
undue medical risk to the health and
safety of the individual;

(ii1) The completeness of the medical
information available to the PPMD; and
(iv) If applicable, the determination
by the PPMD that the performance of
the individual poses a direct threat to

self or others.

(7) The results of the Independent
Physician’s medical examination of the

individual must be provided to the
Office of Health, Safety and Security for
review. The Office of Health, Safety and
Security must then recommend a final
determination confirming or reversing
the medical certification
disqualification. The recommendation
of the Office of Health, Safety and
Security must be forwarded to the
applicable local Federal authority for
security: For DOE HQ sites, the Director,
Office of Security Operations; for NNSA
sites, the cognizant local NNSA Security
Director; for any other DOE sites, the
cognizant local DOE Security Director;
and the respective PPMD. This
individual will either adopt or reject the
recommendation of the Office of Health,
Safety and Security.

(8) The Office of Health, Safety and
Security must provide the results of the
Independent Review and the final
determination regarding the individual’s
medical disqualification to the
requestor, the respective PPMD, the
respective local ODFSA, and the
requestor’s employer.

(9) If the Independent Review
determination confirms the individual
is disqualified from medical
certification, the individual must be
removed from the PF job classification
by the individual’s employer. If the
Independent Review disagrees with the
medical certification disqualification,
the individual must be reinstated to the
PF job classification by the individual’s
employer, subject to successful
completion of any required
qualifications or training requirements
that were due during the temporary
disqualification.

(3) Final Review. An individual
receiving an unfavorable Independent
Review Determination may request a
Final Review of the Independent
Review Determination by the Office of
Hearings and Appeals. The individual
must submit his or her request for a
Final Review to the Office of Hearings
and Appeals, in writing, within 30 days
of receiving an unfavorable
determination, and notify the Office of
Health, Safety and Security of his or her
appeal. In the request for a Final
Review, the individual must state with
specificity why he or she disagrees with
the Independent Review confirming his
or her medical certification
disqualification. The Office of Health,
Safety and Security will transmit the
complete record in the case to the Office
of Hearings and Appeals within five
business days of receiving notice from
the individual that he or she has filed
an appeal of the Independent Review
Determination. The Office of Hearings
and Appeals may request additional
information, if necessary, to clarify any

issue on appeal. Within 45 days of the
closing of the record, the Office of
Hearings and Appeals will issue a
Decision and Order setting forth its
findings on appeal and its conclusions
based on the record before it. Upon
receipt of the unfavorable results of a
Final Review determination by the
Office of Hearings and Appeals, the
individual must be permanently
removed from that PF job classification,
SO or SPO (FPRS, BRS, ARS, or SRT
member) by his or her employer.
However, nothing in this determination
shall prevent the employee from being
allowed to qualify for a less strenuous
physical readiness job classification
given the availability of said position
subject to successful completion of any
other required qualifications or training
requirements. Upon receipt of the
favorable results of a Final Review
determination from the Office of
Hearings and Appeals, the individual
must be reinstated to the PF job
classification by his or her employer,
subject to successful completion of any
required qualifications or training
requirements due during the temporary
disqualification and future ability to be
medically certified for the PF job
classification.

§1046.16 SPO physical readiness
qualification standards and procedures.

(a) General. Employers must provide
SPOs with a copy of the applicable
physical readiness standards, a copy of
these regulations, and must inform
SPOs of their rights associated with the
physical readiness requirements.

(1) All SPO applicants must satisfy
the applicable physical readiness
standard for their assigned position and
must physically demonstrate the
physical training and skills, knowledge
and abilities set out in paragraph (g) of
this section, as required for their
assigned position before beginning
active duty in that position.

(2) All incumbent SPOs must
requalify every year according to their
applicable readiness standard, pursuant
to paragraph (d)(1), (f), or (g) of this
section. Requalification must occur no
later than the twelfth month following
the previous annual qualification. The
requalification may be accomplished at
any time during, or prior to, the
requalification month.

(3) All qualification and
requalification activities must be
conducted under the supervision of
personnel knowledgeable of DOE
physical readiness program
requirements and approved by the local
officially designated Federal security
authority.
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(b) Physical readiness training
program. Each SPO must engage in a
year-round physical readiness training
program to:

(1) Achieve and maintain the cardio-
respiratory and musculoskeletal fitness
necessary to safely perform all essential
functions of normal and emergency PF
duties at any time, without posing a
direct threat to self or others; and

(2) Enable the individual SPO to pass
(on an annual basis) the applicable SPO
physical readiness standard without any
undue risk of physical injury.

(c) Training program requirements.

(1) The training program must include
the following elements:

(i) Activities with appropriate
durations which address aerobic, agility,
flexibility, and strength conditioning.

(ii) Instruction on techniques and
exercises designed to ensure SPOs can
safely rise quickly from the prone
position, and if required by qualification
standard, transition into a run.

(iii) Appropriate stretching/warm-up
and cool down activities designed by
certified exercise physiologists to
support injury free workouts and
physical readiness testing.

(2) An SPO physical readiness
training and maintenance program must
be developed by the employing
organization and approved by the PPMD
in consultation with the local officially
designated Federal security authority.

(3) After initial training and
qualification, each SPO must participate
in the physical readiness training and
maintenance program on a continuing
basis. The physical readiness
maintenance program must be based on
assessment of the individual SPO’s
physical readiness levels and be tailored
to the individual SPO’s physical
readiness maintenance requirements
and improvement needs. The SPO’s
participation in this training program
must be validated by the SPO’s
employing organization.

(4) Assessments of an SPQO’s level of
physical readiness must be conducted at
least every six months by personnel
knowledgeable of DOE requirements
and be based upon recognized
assessment standard values (e.g.,
American College of Sports Medicine
[http://www.acsmstore.org/], Cooper
Fitness Institute [http://
www.cooperinstitute.org/], and Rockport
Walk Protocol [available online from a
variety of Web sites]). Though not a
qualification, the assessment must
include an evaluation of the SPO’s level
of physical readiness and provide
recommendations for maintenance
requirements and improvement needs, if
any. Ability to summon appropriate
medical emergency response must be

available at the assessment site. An
individual trained in cardio-pulmonary
resuscitation and automatic external
defibrillator equipment must be present.

(5) An SPO who fails to requalify
during the twelfth month following the
anniversary of the date of initial or
previous qualification must be removed
from armed SPO status and must
participate in a remedial physical
readiness training program. No
additional training or time extension to
meet the standards is permitted except
for unusual circumstances based on a
temporary medical or physical
condition as certified by the PPMD that
causes the SPO to be unable to satisfy
the physical readiness standards within
the required time period without
suffering undue physical harm.

(6) SPOs must maintain physical
readiness standards on a continuing
basis. Employees must notify the
employer when the requirements of the
training program cannot be successfully
completed on a recurring basis (e.g.,
exercises cannot be completed and/or
completed within time limits several
times in a row due to injury and/or
conditioning issues). The employer
must provide access to a work
hardening or rehabilitation program
upon PPMD medical evaluation
validating the need for such a program.

(7) An SPO may be required to
demonstrate the ability to meet the
applicable physical readiness
qualification standard during a
Headquarters or field audit/inspection/
survey or other similar activity, as
directed by the local officially
designated Federal security authority.
Failure to meet the physical readiness
standard will be treated as if the SPO
failed the first attempt during routine
qualification, and the procedures of
paragraphs (g)(3), (4) and (5) of this
section will apply.

(d) Physical readiness standards for
SPOs. The physical readiness standards
for SPOs are as follows:

(1) Fixed Post Readiness Standard
(FPRS). This standard applies to all
SPOs and must be physically
demonstrated every year. The standard
is sufficient agility and range of motion
to: Assume, maintain, and recover from
the variety of cover positions associated
with effective use of firearms at entry
portals and similar static environments
to include prone, standing, kneeling,
and barricade positions; use site-specific
deadly and intermediate force weapons
and employ weaponless self-defense
techniques; effect arrest of suspects and
place them under restraint, e.g., with
handcuffs or other physical restraint
devices; and meet any other site-specific
measure of physical readiness

prescribed by site management and
approved by the respective program
office.

(2) Basic Readiness Standard (BRS).
In addition to demonstrating the FPRS
requirements as stated in paragraph
(d)(1) of this section, the BRS consists
of a one-half mile run with maximum
qualifying times of 4 minutes 40
seconds and a 40-yard dash from the
prone position in 8.5 seconds, and any
other site-specific measure of physical
readiness prescribed by site
management and approved by the
respective program office.

(3) Advanced Readiness Standard
(ARS). In addition to demonstrating the
FPRS requirements as stated in
paragraph (d)(1) of this section, the ARS
consists of a one mile run with
maximum qualifying times of 8 minutes
30 seconds and a 40-yard dash from the
prone position in 8.0 seconds, and any
other site-specific measure of physical
readiness prescribed by site
management and approved by the
respective program office.

(e) Administrative Procedure Act. The
Department may revise the physical
readiness standards or establish new
standards consistent with the
Administrative Procedure Act and other
applicable law.

(f) Evaluation and documentation.
The Designated Physician’s evaluation
and documentation that an incumbent
BRS or ARS SPO has reasonable
expectation of meeting the appropriate
physical readiness standard will be
deemed to have met the annual physical
readiness qualification requirement
without having to take the appropriate
BRS or ARS test. The following
procedures apply regarding the
Designated Physician’s evaluation and
documentation that an incumbent BRS
or ARS SPO has a reasonable
expectation of meeting the appropriate
physical readiness standard. The
physical readiness capability evaluation
must be made by the Designated
Physician without delegation (e.g., to a
physician’s assistant or nurse
practitioner). A site standard form must
be used, and pertinent negatives must
be documented on the form.

(1) Evaluation of BRS and ARS SPOs
must include consideration of
normative data where it is available for
individuals deemed to be physically
capable. The following criteria must be
evaluated: Cardiac function to include
resting pulse rate, pulse recovery after
exertion; neuromuscular function to
include assessments of strength, range/
freedom of motion, and movement
without pain.

(2) The designated physician may
clear the BRS or ARS SPO medically for
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SPO duties and document that the SPO
has a reasonable expectation of meeting
the appropriate physical readiness
standard. In this case, the SPO is
deemed to have met the annual physical
readiness qualification requirement
without having to take the appropriate
BRS or ARS test.

(3) The designated physician may
indicate the BRS or ARS SPO meets
medical standards for SPO duties but
indicate that the SPO does not appear to
have the physical capability to pass the
appropriate physical readiness test. In
this case, the file will be immediately
forwarded to the PPMD for review.

(4) If the PPMD concurs with the
Designated Physician, the SPO may
challenge the decision by taking and
passing the appropriate physical
readiness test, which must be
accomplished successfully within 30
days of the date of the physical
evaluation for the SPO to remain in
status. Should the SPO fail to meet the
standard, the retesting process described
below in paragraph (g) of this section
must be followed. Ultimate return to
work would require following the new
hire process for medical clearance and
physical readiness testing.

(5) Should the PPMD determine that
the SPO does appear to have a
reasonable expectation of meeting the
appropriate physical readiness standard,
the SPO will be deemed to have met the
annual qualification requirement for the
appropriate physical readiness standard.

(6) The Designated Physician may
find that the SPO cannot be medically
cleared for SPO duties. In this case, the
SPO will be removed from status with
appropriate PPMD review and medical
intervention provided.

(7) Each year, 10 percent of the BRS
and ARS SPO populations at each site
will be randomly selected by the
employer for physical testing pursuant
to paragraph (g). The identity of an
individual as the selectee shall be kept
confidential by the employer in a
manner that ensures this information
does not become known to the selected
individual and the Designated Physician
until after the individual SPO has been
deemed to have a reasonable
expectation of meeting the appropriate
physical readiness standard pursuant to
paragraphs (f) (2) or (f)(5) of this section.
The selected individuals must
successfully complete the applicable
physical readiness standard in order to
retain SPO status. During a given year’s
testing, at least 90 percent of those
tested in each physical readiness
category must meet the requirements.

(8) Should the passing percentage of
those randomly selected in a particular
physical readiness category at a

particular site drop below 90 percent on
their first attempts at annual
qualification, then subsequently all
incumbent SPOs in that category at that
site must be tested against their
appropriate physical readiness standard
when their anniversary date occurs.
This testing will continue until a 95
percent successful completion rate for
that category of physical readiness is
achieved at the site. Once a 95 percent
successful completion rate on the first
attempt is achieved for a given testing
year, the required testing ratio will
return to 10 percent for that category.

(g) Physical testing for BRS and ARS
SPOs. The following procedures apply
to an individual physically
demonstrating the physical readiness
standards for applicants and incumbent
SPOs.

(1) Incumbent BRS and ARS SPOs
randomly selected for physical testing
pursuant to paragraph (f) in any given
year, shall physically meet the
applicable physical readiness standard
during the month of, or prior to, their
anniversary date.

(2) Incumbent SPOs shall physically
meet the applicable physical readiness
standard prior to their assignment to
duties which require a more stringent
standard.

(3) All newly hired SPOs must
physically meet the most stringent
standard required at the site.

(4) SPOs returning after an absence of
more than one year from protective
force duties must physically meet the
standard they were required to meet
when they left SPO duties, should such
a position requiring that standard be
available.

(5) Each applicant and incumbent
SPO must be medically approved by the
Designated Physician and have
successfully completed a physical
readiness assessment within thirty days
prior to initial participation in any
physical readiness training program and
prior to attempting the applicable
standard to determine whether the
individual can undertake the standard
without undue medical risk to the
health and safety of the individual.

(6) SPOs must qualify on the
applicable standard annually either by
medical clearance or by physically
passing the required test. The testing
protocol shall include mandated
participation by the officer being tested
in pre-test stretching, warm-up, and
cool-down activities as described in
paragraph (c) of this section. The
responsible person in charge of the
qualification activity must ensure that
the SPO understands the attempt will be
for qualification. Once this has been
communicated by the person in charge,

the attempt will constitute a
qualification attempt. Ability to
summon appropriate medical
emergency response must be available at
the testing site. An individual trained in
cardio pulmonary resuscitation and
automatic external defibrillator
equipment must be present.

(7) Physical readiness requalification
must occur not later than during the
twelfth month from the previous annual
qualification. Failure to qualify within
this one-month period, or earlier, must
result in removal from SPO status. All
attempts must be made within 30 days
of the medical approval required in
§1046.16 (g)(5). Not more than five
attempts may be allowed during the
30-day period.

(8) Remedial training program: Each
incumbent SPO who has not met the
applicable physical readiness
qualification standards as set forth
herein for reasons other than injury or
illness must participate in a supervised
physical readiness remedial training
program.

(i) Supervision of the physical
readiness remedial training program
may be accomplished by direct
observation of the SPO during the
training program by personnel
knowledgeable of Department physical
readiness program requirements, or by
these personnel monitoring the SPO’s
progress on a weekly basis.

(ii) The remedial training program
must be based upon an assessment of
the SPO’s individual physical readiness
deficiencies and improvement needs
which precluded the SPO from
successfully completing the applicable
physical readiness standard.

(iii) The remedial training program
must not exceed a period of 30 days.

(9) Re-testing after completion of
remedial training program.

(i) Once an incumbent SPO has begun
a remedial training program, it must be
completed before the SPO may attempt
the applicable standard.

(ii) Upon completion of the remedial
training the incumbent SPO must be
assessed using the same process that is
used for the required semiannual
assessment as required in (b)(4) of this
section with the results indicating the
SPO is ready to take the test.

(iii) The incumbent SPO has seven
days from the completion date of the
remedial training program to meet the
applicable physical readiness
qualification standard. Only one attempt
during this seven-day period may be
made unless circumstances beyond the
testing organization or participant’s
control (e.g., severe weather, equipment
failure, or injury) interrupt the attempt.
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When the attempt is interrupted, it may
then be rescheduled within seven days.
(iv) The SPO’s original anniversary
qualification date will remain the same.

(10) Extensions: The physical
readiness standards set forth in this part
may not be waived or exempted. Time
extensions, not to exceed six months,
may be granted on a case-by-case basis
for those individuals who, because of a
temporary medical or physical
condition certified by the Designated
Physician, are unable to satisfy the
physical readiness standards within the
required period without suffering
injury. When an extension is granted:

(i) The granting of such a time
extension does not eliminate the
requirement for the incumbent SPO to
be removed from SPO status during the
time extension.

(ii) When an extension is granted
because of an inability to qualify
without a certified medical or physical
condition, the PF member is not entitled
to temporary removal protection
benefits.

(iii) Upon completion of the time
extension period and requisite physical
readiness training, as applicable, the
incumbent SPO must be assessed using
the same process that is used for the
required semiannual assessment as
required in (b)(4) of this section with the
results indicating the SPO is ready to
take the test.

(iv) For time extensions exceeding
three months, the SPO’s original
anniversary qualification date may be
revised to reflect the date for passing the
applicable standard, which will become
the new anniversary qualification date.

§1046.17 Training standards and
procedures.

(a) Department contractors
responsible for the management of PF
personnel must establish training
programs and procedures for PF
members to develop and maintain the
knowledge, skills and abilities required
to perform assigned tasks. The
qualification and training programs
must be based upon criteria approved
by the officially designated Federal
security authority.

(b) Department contractors
responsible for training PF personnel
must prepare and annually review
mission essential tasks from which a JA
or mission essential task list (METL).
The JAs or METLs must be prepared
detailing the required actions or
functions for each specific PF job
assignment. When a generic Department
JA or METL does not exist for a site-
specific PF assignment (e.g., dog
handler, investigator, flight crew, pilot,
etc.) the site must develop a site-specific

JA or METL. The JA or METL must be
used as the basis for local site-specific
training programs.

(c) The Designated Physician must
approve in advance the participation by
individuals in training and
examinations of training competence
prior to an individual’s beginning
employment as a PF member and
annually thereafter.

(d) The formal PF training program
must:

(1) Be based on identified essential
functions and job tasks, with identified
levels of knowledge, skills and abilities
needed to perform the tasks required by
a specific position;

(2) Be aimed at achieving a well-
defined, minimum level of competency
required to perform each essential
function and task acceptably, with or
without reasonable accommodations;

(3) Employ standardized lesson plans
with clear performance objectives as the
basis for instruction;

(4) Include valid performance-based
testing to determine and certify job
readiness;

(5) Be documented so that individual
and overall training status is easily
accessible. Individual training records
and certifications must be retained for at
least one year after termination of the
employee from employment as a
member of the PF;

(6) Incorporate the initial and
maintenance training and training
exercise requirements expressly set
forth in this part and as otherwise
required by DOE;

(7) Be reviewed and revised, as
applicable, by PF management on an
annual basis; and

(8) Be reviewed and approved by the
local officially designated Federal
security authority on an annual basis.

(e) SOs—(1) SO initial training
requirements. (i) Prior to initial
assignment to duty, each SO must
successfully complete a basic SO
training course, approved by the local
officially designated Federal security
authority, designed to provide the
minimum level of skills, knowledge and
ability needed to competently perform
all essential functions and tasks
associated with SO job responsibilities.

(ii) The essential functions and
minimum competency levels must be
determined by a site-specific JA or
METL. The essential functions and
minimum competency levels will
include, but are not limited to, the
knowledge, skills, and abilities required
to perform the essential functions set
forth in this part, task areas as specified
by DOE; and any other site specific task
areas that will ensure the SQO’s ability to
perform all aspects of the assigned

position under normal and emergency
conditions without posing a direct
threat to themselves or to others.

(2) SO maintenance training. Each SO
must successfully complete an annual
course of maintenance training to
maintain the minimum level of
competency required for the successful
performance of tasks and essential
functions associated with SO job
responsibilities. The type and intensity
of training must be based on a site-
specific JA or METL. Failure to achieve
a minimum level of competency must
result in the SO’s placement in a
remedial training program. The
remedial training program must be
tailored to provide the SO with the
necessary training to afford a reasonable
opportunity to meet the level of
competency required by the job
analysis. Failure to demonstrate
competency at the completion of the
remedial program must result in loss of
SO status.

(3) SO knowledge, skills, and abilities.
Each SO must possess the knowledge,
skills, and abilities necessary to protect
Department security interests from the
theft, sabotage, and other acts that may
harm national security, the facility, its
employees, or the health and safety of
the public. The requirements for each
SO to demonstrate proficiency in, and
familiarity with, the knowledge, skills,
and abilities and the responsibilities
necessary to perform the essential
functions of the job must be based on
the JA or METL.

(f) SPOs—(1) SPO initial training
requirements. Prior to initial assignment
to duty, in addition to meeting SO
training requirements described above
in paragraph (e)(1), each SPO must
successfully complete the approved
Department basic SPO training course.
In addition to the basic SPO training
course, SPO initial training must
include successful completion of site-
specific training objectives derived from
a site-specific JA or METL, task areas as
specified by DOE, and any other site
specific task areas that will ensure the
SPQO’s ability to perform all aspects of
the assigned position under normal and
emergency conditions without posing a
direct threat to themselves or to others.

(2) SPO maintenance training. In
addition to meeting the SO maintenance
training requirements described in
paragraph (e)(2) of this section, each
SPO must successfully complete an
annual course of maintenance training
to maintain the minimum level of
competency required for the successful
performance of essential functions and
tasks associated with SPO job
responsibilities. The type and intensity
of training must be determined by a site-
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specific JA or METL. Failure to achieve
a minimum level of competency will
result in the SPO being placed in a
remedial training program. The
remedial training program must be
tailored to provide the SPO with
necessary training to afford a reasonable
opportunity to meet the level of
competency required by the JA or METL
within clearly established time frames.
Failure to demonstrate competency at
the completion of the remedial program
must result in loss of SPO status.

(3) SPO knowledge, skills and
abilities. In addition to meeting the SO
knowledge, skills and ability
requirements described in paragraph
(e)(3) of this section, the requirements
for each SPO to demonstrate proficiency
in, and familiarity with, the
responsibilities identified in the
applicable JA or METL and proficiency
in the individual and collective
knowledge, skills, and abilities
necessary to perform the essential
functions and the job tasks based on
their applicable JA or METL.

(g) SRT Members. In addition to
satisfying the initial and maintenance
training requirements for SPOs and
meeting the SPO knowledge, skill, and
ability requirements, SRT members
must meet the following requirements.

(1) SRT initial training requirements.
Prior to initial assignment to duty, each
SRT-qualified SPO must successfully
complete the current approved SRT
basic qualification course designed to
provide the minimum level of skills,
knowledge and ability needed to
competently perform all the identified
essential functions of the job and tasks
associated with SRT job responsibilities.
After completion of the SRT basic
qualification course, the SRT-qualified
SPO must participate in a site-specific
training program designed to provide
the minimum level of skills and
knowledge needed to competently
perform all the identified essential
functions of the job and tasks associated
with site-specific SRT job
responsibilities. The site-specific
essential functions and minimum levels
of competency will be based on a site-
specific JA or METL, task areas as
specified by DOE, and any other site
specific task areas that will ensure the
SRT-qualified SPO’s ability to perform
all aspects of the assigned position
under normal and emergency conditions
without posing a direct threat to himself
or to others.

(2) SRT maintenance training. After
assignment to duties as a member of an
SRT, an SRT-qualified SPO must, as a
minimum, train semiannually in all of
the areas determined necessary by a
site-specific JA or METL. Failure to

achieve a minimum level of competency
will result in the SRT-qualified SPO
being placed in a remedial training
program or removal from SRT
qualification status, as determined by
contractor management. The remedial
training program must be tailored to
provide the SRT-qualified SPO with
necessary training to afford a reasonable
opportunity to meet the level of
competency required by the JA or
METL. Failure to demonstrate
competency at the completion of the
remedial program will result in loss of
SRT-qualification status.

(3) SRT knowledge, skills, and
abilities. The requirements for each
SRT-qualified SPO to demonstrate
proficiency in, and familiarity with, the
responsibilities identified in the
applicable JA or METL and proficiency
in the individual and collective
knowledge, skills, and abilities
necessary to perform the job tasks must
include, but are not limited to, those
identified for SPOs and based on their
applicable JA or METL.

(h) Specialized requirements. PF
personnel who are assigned specialized
PF responsibilities outside the scope of
normal duties must successfully
complete the appropriate basic and
maintenance training, as required by
DOE and other applicable governing
regulating authorities (e.g., Federal
Aviation Administration). This training
must enable the individual to achieve
and maintain the minimum level of
skills, knowledge and ability needed to
competently perform the tasks
associated with the specialized job
responsibilities, as well as maintain
mandated certification, when
applicable. Such personnel may
include, but are not limited to, flight
crews, instructors, armorers, central
alarm system operators, crisis
negotiators, investigators, canine
handlers, and law enforcement
specialists. The assignment of such
specialists and scope of such duties
must be based on site-specific needs and
approved by the local officially
designated Federal security authority.

(i) Supervisors—(1) Supervisor
training requirements. Prior to initial
assignment to duty, each PF supervisor
must successfully complete a supervisor
training program designed to provide
the minimum level of skills, knowledge
and ability needed to competently
perform all essential functions of the job
and tasks associated with supervisory
job responsibilities. Appropriate annual
refresher training must be provided. The
essential functions and minimum levels
of competency will be based on a site-
specific JA or METL and will include
the essential functions and task areas

identified for the level of PF personnel
to be supervised. Armed supervisors of
SPOs must be trained and qualified as
SPOs. They must meet applicable
medical and physical readiness
qualification and certification standards
for assigned response duties.

(2) Supervisor knowledge, skills, and
abilities. Each PF supervisor must
possess the skills necessary to
effectively direct the actions of assigned
personnel. Each supervisor must
demonstrate proficiency in, and
familiarity with, the responsibilities
identified in the applicable JA or METL
and proficiency in the skills and
abilities necessary to perform those jobs.

(j) PF training exercises. Exercises of
various types must be included in the
training and performance testing
process for the purposes of achieving
and maintaining skills and assessing
individual, leader and collective
competency levels. The types and
frequency of training exercises must be
determined by the training needs
analysis conducted as part of the
training program, and approved by the
local officially designated Federal
security authority. These exercises must
be planned and conducted to provide
site-specific training to the PF in the
prevention of the successful completion
of potential adversarial acts as specified
by DOE.

(k) Firearms qualification standards.
(1) No person may be authorized to
carry a firearm as an SPO until the
responsible local ODFSA is assured that
the individual who is to be armed with
individually issued/primary weapons is
qualified in accordance with firearms
standards or that, in the case of post-
specific crew-served and special
weapons, a determination of proficiency
and ability to operate the weapon safely
has been made.

(2) As a minimum, each SPO must
meet the applicable firearms
qualification or proficiency standards
every 6 months. Requalification or
proficiency demonstration must occur
no later than the sixth month from the
previous qualification. The
requalification or proficiency
demonstration may be accomplished at
any time prior to or during the
requalification month. In the case of
individually assigned/primary weapons,
if the SPO does not re-qualify during the
re-qualification month, individual’s
authority to be armed and to make
arrests must be suspended following the
unsuccessful qualification attempts as
provided in paragraph (k)(11) of this
section. For post-specific and crew-
served weapons, if the SPO does not
demonstrate proficiency during the
requalification month, the individual’s
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eligibility for assignment to posts having
those post-specific or crew-served
weapons must be suspended until such
time as proficiency can be
demonstrated. If requalification occurs
prior to the anniversary month, the
month of requalification becomes the
new anniversary month.

(3) PF personnel must maintain
firearms proficiency on a continuing
basis. Therefore, an SPO may be
required to demonstrate an ability to
meet the applicable firearms
qualification or proficiency standard(s)
during a Headquarters or field audit,
survey, inspection, or other situation
directed by the local officially
designated Federal security authority.
Failure to meet the standard will be
treated as if the individual failed the
first attempt during routine semiannual
qualification or proficiency
demonstration. In this event, the
requirements of paragraphs (k)(11)
through (k)(14) of this section apply.

(4) Each SPO must qualify with
primary/individually-issued weapons
required by duty assignment (to include:
specialty weapons, long gun and/or
handgun, if so armed). Qualification is
the semi-annual act of achieving a set
score while demonstrating the ability to
load, operate, and discharge a firearm or
weapon system accurately and safely (to
include clearing the weapon at the
conclusion of firing) according to a
Departmentally-approved course of fire.
At least one of the two semi-annual
qualifications must be accomplished
with the same type of firearm or weapon
system and ammunition equivalent in
trajectory and recoil as that authorized
for duty use. All qualification courses
must be constrained by time, identify
the maximum amount of available
ammunition, and include minimum
scoring percentages required to qualify.

(5) For the purposes of this part,
weapons system simulator means a
device that closely simulates all major
aspects of employing the corresponding
actual firearm/weapons system, without
firing live ammunition. The simulator
should permit all weapons-handling
and operational actions required by the
actual weapon, and should allow the
use of sight settings similar to the
corresponding actual weapon with
assigned duty loads. Additionally, when
weapons or weapons system simulators
are used for qualification testing of
protective force officers, the operation of
the simulated weapon must closely
approximate all weapons handling and
operational manipulation actions
required by the actual weapon. The
simulation system must precisely
register on-target hits and misses with
accuracy comparable to the actual

weapon at the same shooting distances.
The weight, balance, and sighting
systems should replicate those of the
corresponding actual weapon, and noise
signatures and felt recoil should be
simulated to the extent technically
feasible. Additionally, when used for
qualification testing of protective force
officers, the weight and balance of the
simulated weapon with assigned duty
loads must be closely approximated.

(6) SPOs assigned to posts which
require the operation of site-specific
post-specific specialized or crew-served
weapons must be trained and must
demonstrate proficiency in the safe use
of such weapons in a tactical
environment. These proficiency courses
must provide for the demonstration of
skills required to support the site
security plan. Ammunition equivalent
in both trajectory and recoil to that used
for duty must be used during an initial
demonstration of proficiency. A
weapons proficiency demonstration
means a process based on a
predetermined, objective set of criteria
approved by the respective program
office in consultation with the Office of
Health, Safety and Security that results
in a grade (e.g., pass/fail). The process
must ensure that an individual (or team,
for crew-served weapons) demonstrates
the ability to perform all weapons-
handling and operational manipulations
necessary to load, operate, and
discharge a weapon system accurately
and safely (to include clearing/returning
to safe mode the weapons system at the
conclusion of firing), without the
necessity for scoring targets during the
course of fire. Proficiency courses of fire
must include tactically-relevant time
constraints. Demonstrations of
proficiency are allowed with the actual
weapon and assigned duty load, with
alternate loads (e.g., frangible or dye-
marking rounds), or with authorized
weapons system simulators, as defined
in this section. Proficiency courses of
fire must be tactically relevant.

(7) Weapon system simulators may be
used for training, familiarization, and
semi-annual proficiency verifications
(e.g., engaging moving vehicles and/or
aircraft). Demonstrations of proficiency
must include all weapons-handling and
operational manipulations necessary to
load, operate, and discharge a weapon
system accurately and safely (to include
clearing the weapon at the conclusion of
firing) according to a Departmentally-
approved course of demonstration.
Weapon demonstrations of proficiency
are allowed with the same type of
firearm or weapon system and
ammunition equivalent in trajectory and
recoil as that authorized for duty use, or
with firearms simulators that have the

features and capabilities as described in
paragraph (k)(5) of this section.

(8) Each SPO must be given a safety
presentation on the basic principles of
weapons safety prior to any range
activity. This does not require that a
weapons safety presentation be given for
each course of fire, but does require that
prior to the start of range training or
qualification for a given period (e.g.,
initial qualification, semiannual
qualification, training, familiarization,
proficiency testing, or range practice)
each SPO must be given a range safety
presentation.

(9) Standardized Departmentally-
approved firearm/weapon qualification
courses must be used for qualification.
Site-specific conditions and deployment
of specialized firearms/weapons may
justify requirements for developing and
implementing supplementary special
training and proficiency courses.
Proficiency courses or demonstrations
must be constrained by time limits.
Where standardized Department
firearms/weapons courses do not exist
for a weapons system that is required to
address site-specific concerns, both
daylight and reduced lighting site-
specific qualification or proficiency
courses (as applicable) must be
developed. After approval by the local
officially designated Federal security
authority, the developed courses will be
submitted to the respective program
office for review and approval.

(10) When qualification is prescribed,
SPOs must be allowed two attempts to
qualify with assigned firearms/weapons
semiannually. A designated firearms
instructor or other person in charge of
the range will ensure the shooter
understands that the attempt will be for
qualification. Once this has been
communicated by the firearms
instructor or person in charge, the
attempt will constitute an attempt to
qualify or demonstrate proficiency. The
SPO must qualify or demonstrate
proficiency during one of these
attempts.

(11) Upon suspension of an SPO’s
authority to carry firearms, the SPO
must enter a standardized, remedial
firearms/weapons training program
developed by the respective site PF
contractor firearms training staff. The
remedial training program will be a
combination of basic weapon
manipulation skills, firearms safety, and
an additional segment of time tailored to
provide the SPO with the necessary
individual training to afford a
reasonable opportunity to meet the
firearms/weapons qualification or
proficiency standards.

(12) When qualification is required
following the completion of the
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remedial training course, any SPO who
fails to qualify after two subsequent
attempts must lose SPO status and the
authority to carry firearms/weapons and
to make arrests. When weapons-specific
safety or proficiency cannot be
demonstrated, the SPO must not be
assigned to posts that require the
operation of that weapon until such
safety or proficiency standards can be
met.

(13) Any SPO who requires remedial
training on three consecutive
semiannual qualification periods with
the same type of firearm/weapon
(caliber, make, and model, but not
necessarily the exact same weapon)
must be suspended from duties that
require the issuance of that weapon. If
the weapon is considered a primary
duty weapon, e.g., rifle or handgun, the
contractor may, at its discretion,
permanently remove that individual
from SPO status based on recurring
inability to maintain qualification
status. Three consecutive recurrent
remediations on specialty weapons shall
result in permanent removal from duties
that require those specific weapons. The
contractor may consider reinstating an
individual permanently removed from
SPO status if the individual can
demonstrate the ability to pass the
current Department qualification course
for that firearm with written validation
from a certified firearms instructor. All
such training and validation expenses
are solely the responsibility of the SPO.
If such an individual is reinstated, the
contractor must provide all other
training for returning protective force
members according to the requirements
of this part and as otherwise specified
by DOE.

(14) An appropriate Department
record must be maintained for each SPO
who qualifies or who attempts to qualify
or to demonstrate proficiency. Records
will be retained for one year after
separation of a PF member from SPO
duties, unless a longer retention period
is specified by other requirements. A
supervisor or a training officer will be
designated, in writing, as the individual
authorized to certify the validity of the
scores.

§1046.18 Access authorization.

PF personnel must have the access
authorization for the highest level of
classified matter to which they have
access or SNM which they protect. The
specific level of access authorization
required for each duty assignment must
be determined by the site security
organization and approved by the local
officially designated Federal security
authority. At sites where access
authorizations are not required, SPOs

must have at least a background
investigation based upon a national
agency check with local agency and
credit check (NACLC), with maximum
duration between reinvestigations not to
exceed 10 years. This background
investigation must be favorably
adjudicated by the applicable
Departmental field element. Those SPOs
who have access to Category I or
Category II quantities of SNM with
credible roll-up potential to Category I
must have and maintain a DOE “Q”
access authorization.

§1046.19 Medical and fitness for duty
status reporting requirements.

(a) SPOs and SOs must report
immediately to their supervisor that
they have a known or suspected change
in health status that might impair their
capacity for duty. To protect their
medical confidentiality, they are
required only to identify that they need
to see the Designated Physician. SOs
and SPOs must provide to the
Designated Physician detailed
information on any known or suspected
change in health status that might
impair their capacity for duty or the safe
and effective performance of assigned
duties.

(b) SPOs and SOs must report to their
supervisor and the Designated Physician
for a determination of fitness for duty
when prescription medication is started
or a dosage is changed, to ensure that
such medication or change in dosage
does not alter the individual’s ability to
perform any of the essential functions of
the job. SPOs and SOs must report to
their supervisor and the Designated
Physician for a determination of fitness
for duty within 24 hours, and prior to
assuming duty, after any medication
capable of affecting the mind, emotions,
and behavior is started, to ensure that
such medication does not alter the
individual’s ability to perform any of
the essential functions of the job. Where
a written reasonable accommodation
determination already has been made,
any additional change to an SO’s or
SPO’s health status affecting that
accommodation must be reported to
their supervisor and the Designated
Physician for a determination of fitness
for duty.

(c) Supervisory personnel must
document and report to the Designated
Physician any observed physical,
behavioral, or health changes or
deterioration in work performance in
SPOs and SOs under their supervision.

(d)(1) PF management must inform
the Designated Physician of all
anticipated job transfers or
recategorizations including:

(i) From SO to FPRS, BRS, ARS, or
SRT Member;

(ii) From FPRS, to BRS, ARS or SRT
Member;

(iii) From BRS to ARS to SRT
Member;

(iv) From ARS to SRT Member;

(v) From SRT Member to ARS, BRS,
FPRS or SO;

(vi) From ARS to BRS, FPRS, or SO;

(vii) From BRS to FPRS or SO;

(viii) From FPRS to SO; and

(ix) From PF to other assignments.

(2) For downward re-categorizations
in paragraphs (d)(1)(v) through (ix) of
this section, the anticipated transfer
notification must include appropriate
additional information such as the
apparent inability of the employee to
perform essential functions, meet
physical readiness standards, or to serve
without posing a direct threat to self or
others.

(e) The Designated Physician must
notify the PPMD to ensure appropriate
medical review can be made regarding
any recommended or required changes
to the PF member’s status.

§1046.20 Medical records maintenance
requirements.

(a) The Designated Physician must
maintain all medical information for
each employee or applicant as a
confidential medical record, with the
exception of the psychological record.
The psychological record is part of the
medical record but must be stored
separately, in a secure location in the
custody of the evaluating psychologist.
These records must be kept in
accordance with DOE Privacy Act
System of Records 33—Personnel
Medical Records.

(b) Nothing in this part is intended to
preclude access to these records
according to the requirements of other
parts of this or other titles. Medical
records maintained under this section
may not be released except as permitted
or required by law.

(c) Medical records will be retained
according to Paragraph 21.1,
Department of Energy, Administrative
Records Schedule 1: Personnel Records,
September 2010, Revision 3 (http://
energy.gov/sites/prod/files/cioprod/
documents/ADM 1%281%29.pdf).

(d) When an individual has been
examined by a Designated Physician, all
available history and test results must
be maintained by the Designated
Physician under the supervision of the
PPMD in the medical record, regardless
of whether:

(1) The individual completes the
examination;

(2) It is determined that the individual
cannot engage in physical training or
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testing and cannot perform the essential
functions of the job; or

(3) It is determined that the individual
poses a direct threat to self or others.

(e) The Designated Physician will
provide written work restrictions to the
affected SPO/SO and PF management.
PF management must approve and
implement site-specific plans to ensure
confidentiality of PF medical
information. This plan must permit
access to only those with a need to
know the information and must identify
those individuals by organizational
position or responsibility. The plan
must adhere to all applicable laws and
regulations, including but not limited to
the Health Insurance Portability and
Accountability Act of 1996 (HIPAA), the
Family and Medical Leave Act of 1993
(FMLA), and the ADA, as amended by
the ADAAA.

§1046.21
reference.

Materials incorporated by

(a) General. DOE incorporates by
reference the following standards into
part 1046. The material has been
approved for incorporation by reference
by the Director of the Federal Register
in accordance with 5 U.S.C. 552a and 1
CFR part 51. Any subsequent
amendment to a standard by the
standard-setting organization will not
affect the DOE regulations unless and
until amended by DOE. Material will be
incorporated as it exists on the date of
the approval and a notice of any change
to the material will be published in the
Federal Register. All approved material
will be available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html. Also, this material
will be available for inspection at U.S.
Department of Energy, Office of Health,
Safety and Security, 1000 Independence
Ave. SW., Washington, DC 20585.
Standards can be obtained from the
sources below.

(b) ANSI. American National
Standards Institute, 25 W. 43rd St., 4th
Floor, New York, NY 10036, 212—642—
4900, or go to http://www.ansi.org.

(1) ANSI/ASA S3.6—2010 (“ANSI
S3.6”’), American National Standard
Specification for Audiometers,
approved 2010; IBR approved for
§1046.13.

(2) [Reserved].

[FR Doc. 2012-5280 Filed 3—-5-12; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2012-0188; Directorate
Identifier 2011-NM-120-AD]

RIN 2120-AA64

Airworthiness Directives; BAE
SYSTEMS (Operations) Limited
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all BAE
SYSTEMS (Operations) Limited Model
4101 airplanes. This proposed AD was
prompted by reports of cracking found
in the wing rear spar. This proposed AD
would require a one-time detailed
inspection for cracks, corrosion, and
other defects of the rear face of the wing
rear spar, and repair if necessary. We are
proposing this AD to detect and correct
cracking in the rear spar, which could
propagate to a critical length, possibly
affecting the structural integrity of the
area and resulting in a fuel tank rupture,
with consequent damage to the airplane
and possible injury to its occupants.
DATES: We must receive comments on
this proposed AD by April 20, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact BAE
SYSTEMS (Operations) Limited,
Customer Information Department,
Prestwick International Airport,
Ayrshire, KA9 2RW, Scotland, United
Kingdom; telephone +44 1292 675207;
fax +44 1292 675704; email
RApublications@baesystems.com;
Internet http://www.baesystems.com/
Businesses/RegionalAircraft/index.htm.
You may review copies of the
referenced service information at the

FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
425-227-1175; fax 425-227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0188; Directorate Identifier
2011-NM-120-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2011-0096,
dated May 25, 2011 (referred to after
this as “the MCAI”’), to correct an unsafe
condition for the specified products.
The MCAI states:

Four cracks were found on a wing rear spar
by an operator during a fuel leak
investigation. The cracks were located
between ribs 6 and 7, immediately inboard of
the inboard engine rib. The cracks initiated
at adjacent fastener bores in the rear spar
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upper boom and progressed downwards,
diagonally, into the rear spar web.

Such cracking in the rear spar, if not
detected and corrected, could propagate to a
critical length, possibly affecting the
structural integrity of the area and/or
resulting in a fuel tank rupture, and
consequent damage to the aeroplane and
injury to its occupants.

For the reasons described above, this
[EASA] AD requires a one-time [detailed]
inspection [for cracks, corrosion, and other
defects] of the rear face of the wing rear spar
and the accomplishment of the associated
corrective actions [i.e., repair], depending on
findings.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

BAE SYSTEMS (Operations) Limited
has issued Alert Service Bulletin J41—
A57-029, dated May 6, 2011; and
Subject 57-00—00, Wings General, of
Chapter 57, Wings, of the Jetstream
Series 4100 Structural Repair Manual,
Volume 1, Revision 30, dated April 15,
2007. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 3 products of U.S. registry.
We also estimate that it would take
about 25 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$6,375, or $2,125 per product.

We have received no definitive data
that would enable us to provide a cost
estimates for the on-condition actions
(repairing cracks, corrosion, and defects)
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue

rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

BAE SYSTEMS (Operations) Limited: Docket
No. FAA-2012-0188; Directorate
Identifier 2011-NM-120—-AD.

(a) Comments Due Date

We must receive comments by April 20,
2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to BAE SYSTEMS
(Operations) Limited Model 4101 airplanes,

certificated in any category, all models, and
all serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 57: Wings.

(e) Reason

This AD was prompted by reports of
cracking found in the wing rear spar. We are
issuing this AD to detect and correct cracking
in the rear spar, which could propagate to a
critical length, possibly affecting the
structural integrity of the area and resulting
in a fuel tank rupture, with consequent
damage to the airplane and possible injury to
its occupants.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Detailed Inspection and Repair

Within 300 flight hours after the effective
date of this AD, or before further flight if a
fuel leak is detected in the vicinity of a wing
rear spar, whichever occurs first: Do a
detailed inspection for cracks, corrosion, and
other defects (defects include scratches,
dents, holes, damage to fastener holes, or
damage to surface protection and finish) of
the rear face of the wing rear spars, in
accordance with the Accomplishment
Instructions of BAE SYSTEMS Alert Service
Bulletin J41-A57-029, dated May 6, 2011.

(1) If any cracking, corrosion, or other
defect is found to be within the criteria
defined in Subject 57-00—00, Wings General,
of Chapter 57, Wings, of the Jetstream Series
4100 Structural Repair Manual, Volume 1,
Revision 30, dated April 15, 2007: Before
further flight, repair the damage, in
accordance with the repair instructions
specified in Subject 57—00—00, Wings
General, of Chapter 57, Wings, of the
Jetstream Series 4100 Structural Repair
Manual, Volume 1, Revision 30, dated April
15, 2007.

(2) If any cracking, corrosion, or other
defect is found exceeding the criteria as
specified in Subject 57-00-00, Wings
General, of Chapter 57, Wings, of the
Jetstream Series 4100 Structural Repair
Manual, Volume 1, Revision 30, dated April
15, 2007: Before further flight, repair the
condition, in accordance with a method
approved by the Manager, International
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Branch, ANM-116, Transport Airplane
Directorate, FAA, or EASA (or its delegated
agent).

(h) Reporting

Submit a report of the findings of the
inspection required by paragraph (g) of this
AD, including a report of no defects, to BAE
SYSTEMS (Operations) Limited, Customer
Information Department, Prestwick
International Airport, Ayrshire, KA9 2RW,
Scotland, United Kingdom; telephone +44
1292 675207; fax+44 1292 675704; email
RApublications@baesystems.com; Internet
http://www.baesystems.com/Businesses/
RegionalAircraft/index.htm, at the applicable
time specified in paragraph (h)(1) or (h)(2) of
this AD.

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone 425-227-1175; fax 425-227—
1149. Information may be emailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,

including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(j) Related Information

Refer to MCAI EASA Airworthiness
Directive 2011-0096, dated May 25, 2011,
and the service information specified in
paragraphs (k)(1) and (k)(2) of this AD; for
related information.

(1) BAE SYSTEMS Alert Service Bulletin
J41-A57-029, dated May 6, 2011.

(2) Subject 57-00—00, Wings General, of
Chapter 57, Wings, of the Jetstream Series
4100 Structural Repair Manual, Volume 1,
Revision 30, dated April 15, 2007.

Issued in Renton, Washington, on February
27,2012.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-5379 Filed 3—-5—12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0189; Directorate
Identifier 2011-NM-133-AD]

RIN 2120-AA64

Airworthiness Directives; BAE
SYSTEMS (OPERATIONS) LIMITED
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
BAE SYSTEMS (OPERATIONS)
LIMITED Model BAe 146 and Avro 146—
RJ airplanes. This proposed AD was
prompted by a report of a crack found
on the left-hand sidewall well on the
nose landing gear (NLG). This proposed
AD would require performing a
repetitive high frequency eddy current
inspection of the stiffeners on the left-
hand sidewall on the NLG gear bay for
cracks, and repair or replace the
sidewall if necessary. Replacing the
sidewall with a certain sidewall part
number constitutes a terminating action
for the repetitive inspections. We are
proposing this AD to detect and correct
failure of the sidewall, which could
result in consequent in-flight rapid

decompression of the cabin and injury
to the passengers.

DATES: We must receive comments on
this proposed AD by April 20, 2012.

ADDRESSES: You may send comments by
any of the following methods:

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact BAE
SYSTEMS (OPERATIONS) LIMITED,
Customer Information Department,
Prestwick International Airport,
Ayrshire, KA9 2RW, Scotland, United
Kingdom; telephone +44 1292 675207;
fax +44 1292 675704; email
RApublications@baesystems.com;
Internet http://www.baesystems.com/
Businesses/Regional Aircraft/index.htm.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-1175; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
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this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA-2012-0189; Directorate Identifier
2011-NM-133—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2011-0097,
dated May 25, 2011 (referred to after
this as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

During accomplishment of EASA AD
2007-0305 on an Avro 146—R]85, a corner
crack was found on the left hand Nose
Landing Gear (NLG) sidewall well. The crack
was located on one of the sidewall stiffeners
adjacent to the area being inspected. In this
instance, the cracking was severe enough to
warrant replacement of the sidewall.
Analysis has shown that these types of cracks
are likely to exist or develop in other
aeroplanes of the same design.

This condition, if not detected and
corrected, could result in failure of the
sidewall and consequent in-flight rapid
decompression of the cabin and injury to its
occupants.

For the reasons described above, this
[EASA] AD requires repetitive [high
frequency eddy current] inspections of the
stiffeners [for cracks] on the left hand NLG
sidewall. This [EASA] AD also introduces an
optional terminating action for the repetitive
inspections.

The corrective actions include
repairing or replacing the sidewall with
a new sidewall. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

BAE SYSTEMS (OPERATIONS)
LIMITED has issued Inspection Service
Bulletin ISB.53—-229, Revision 1, dated
November 22, 2010. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This Proposed AD
and the MCAI or Service Information

This proposed AD specifies not
installing certain sidewalls after the
installation of a new sidewall is done.
This proposed AD does not allow
installation of certain sidewalls as of the
effective date of this proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 1 product of U.S. registry.
We also estimate that it would take
about 2 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$170.

In addition, we estimate that any
necessary follow-on actions would take
about 2 work-hours and require parts
costing $8,850, for a cost of $9,020 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.
Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

BAE SYSTEMS (OPERATIONS) LIMITED:
Docket No. FAA-2012-0189; Directorate
Identifier 2011-NM-133—-AD.

(a) Comments Due Date
We must receive comments by April 20,
2012.
(b) Affected ADs
None.
(c) Applicability

This AD applies to BAE SYSTEMS
(OPERATIONS) LIMITED Model BAe 146—
100A, —200A, and —300A airplanes; and
Model Avro 146—-R]J70A, 146—RJ85A, and
146-RJ100A airplanes; certificated in any
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category; all serial numbers; on which the
left-hand sidewall of the nose landing gear
(NLG) bay has one of the following part
numbers installed: HC537L.0002—-000, —002,
and —004, HC537H8021-000, —002, and —004,
and HC537H8018-000.

(d) Subject

Air Transport Association (ATA) of
America Code 53: Fuselage.

(e) Reason

This AD was prompted by a report of a
crack found on the left-hand sidewall well on
the NLG. We are issuing this AD to correct
and detect failure of the sidewall, which
could result in consequent in-flight rapid
decompression of the cabin and injury to the
passengers.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Inspection

Before the accumulation of 12,000 total
flight cycles or within 4,000 flight cycles
after the effective date of this AD, whichever
occurs later: Perform a high frequency eddy
current inspection of the stiffeners on the
left-hand sidewall on the NLG gear bay
adjacent to the boss at the NLG retraction
jack attachment pin hole, in accordance with
the Accomplishment Instructions of BAE
SYSTEMS (OPERATIONS) LIMITED
Inspection Service Bulletin ISB.53-229,
Revision 1, dated November 22, 2010. Repeat
the inspection thereafter at intervals not to
exceed 12,000 flight cycles, except as
provided in paragraph (i) of this AD.

(h) Repair

If, during any inspection required by
paragraph (g) of this AD, any crack is found
in the sidewall stiffeners, before further flight
repair the sidewall stiffeners, using a method
approved by either the Manager,
International Branch, ANM 116, Transport
Airplane Directorate, FAA; or the EASA (or
its delegated agent); or do the replacement
specified in paragraph (i) of this AD.

(i) Optional Replacement

Replacement of the sidewall stiffeners,
with sidewall P/N HC537L0002—-006, on any
airplane, in accordance with the
Accomplishment Instructions of BAE
SYSTEMS (OPERATIONS) LIMITED
Inspection Service Bulletin ISB.53-229,
Revision 1, dated November 22, 2010,
terminates the repetitive inspections required
by paragraph (g) of this AD.

(j) Parts Installation

As of the effective date of this AD: No
person may install a sidewall stiffener with
P/N HC537L0002-000, —002, or —004,
HC537H8021-000, —002, or —004, or
HC537H8018-000, on any airplane.

(k) Credit for Previous Actions

This paragraph provides credit for
inspections and replacements, as specified in
paragraphs (g) and (i) of this AD, if those
actions were performed before the effective

date of this AD using BAE SYSTEMS
(OPERATIONS) LIMITED Inspection Service
Bulletin ISB.53-229, dated July 8, 2010.

(1) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227—1175; fax (425)
227-1149. Information may be emailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(m) Related Information

Refer to MCAI EASA Airworthiness
Directive 2011-0097, dated May 25, 2011;
and BAE SYSTEMS (OPERATIONS)
LIMITED Inspection Service Bulletin ISB.53—
229, Revision 1, dated November 22, 2010;
for related information.

Issued in Renton, Washington, on February
27,2012.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-5380 Filed 3—5-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 172
[Docket No. FDA-2012-F-0138]

Abbott Laboratories; Filing of Food
Additive Petition

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of petition.

SUMMARY: The Food and Drug
Administration (FDA) is announcing

that Abbott Laboratories has filed a
petition proposing that the food additive
regulations be amended to provide for
the expanded safe use of vitamin D3 as
a nutrient supplement in food.

FOR FURTHER INFORMATION CONTACT:
Judith Kidwell, Center for Food Safety
and Applied Nutrition (HFS-265), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740—
3835, 240—402-1071.

SUPPLEMENTARY INFORMATION: Under the
Federal Food, Drug, and Cosmetic Act
(section 409(b)(5) (21 U.S.C. 348(b)(5))),
notice is given that a food additive
petition (FAP 2A4788) has been filed by
Abbott Laboratories, 3300 Stelzer Rd.,
Columbus, OH 43219. The petition
proposes to amend § 172.380 (21 CFR
172.380) to provide for the safe use of
vitamin D3 as a nutrient supplement in
meal replacement beverages and meal
replacement bars that are not intended
for special dietary use in reducing or
maintaining body weight and for use in
foods that are sole sources of nutrition
for enteral tube feeding.

The Agency has determined under 21
CFR 25.32(k) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

Dated: February 29, 2012.

Dennis M. Keefe,

Director, Office of Food Additive Safety,
Center for Food Safety and Applied Nutrition.

[FR Doc. 2012-5314 Filed 3-5-12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—-2012-0052]

RIN 1625-AA87

Security Zones; G8/North Atlantic

Treaty Organization (NATO) Summit,
Chicago, IL

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish four separate security zones on
both the waters and waterfront area of
Chicago Harbor and the Chicago River.
These proposed temporary security
zones are intended to restrict vessels,
regardless of the mode of propulsion,
and people from certain land and water
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areas in Chicago Harbor and the Chicago
River during the G8/NATO Summit and
associated events, which will be held in
Chicago from May 16, 2012, through
May 24, 2012. These security zones are
necessary to protect visiting government
officials and dignitaries from the
potential dangers, including terrorists
threats, associated with a large scale,
international political event.

DATES: Comments and related materials
must be received by the Coast Guard on
or before April 5, 2012.

ADDRESSES: You may submit comments
identified by docket number USCG—
2012-0052 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
temporary rule, call or email CWO Jon
Grob, Prevention Department, Coast
Guard Sector Lake Michigan,
Milwaukee, WI at (414) 747—7188, email
at Jon.K.Grob@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—-9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2012-0052),
indicate the specific section of this
document to which each comment

applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a telephone number in the body of
your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment”” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2012-0052" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2012—
0052” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of

our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

Leaders from around the world will
gather in Chicago this spring for two
diplomatic summits hosted by President
Obama. Specifically, the G8 and NATO
will hold summits and certain
associated events in Chicago from May
16, 2012, through May 24, 2012. G8
(Group of Eight) was founded in 1975.
The G8 is a group of eight countries that
has served in recent years as a forum for
the leaders of the world’s largest
markets to discuss critical issues of the
day ranging from the global economy to
pressing security challenges.
Meanwhile, NATO was founded in 1949
and includes the United States and
twenty seven other countries. Today,
NATO is the hub of an international
global security network.

Considering the international,
economical, and political objectives of
G8 and NATO along with the high
concentration of dignitaries and
political figures, the GB/NATO Summit
is expected to draw significant domestic
and international media interest and
also attract a large number of protesters.
Consequently, the Captain of the Port,
Sector Lake Michigan (COTP), has
determined that the implementation of
four separate security zones is necessary
to mitigate the threat of violence and
ensure the safety and security of those
who attend, participate, and visit the
G8/NATO Summit and any associated
events.

Discussion of Proposed Rule

To alleviate the safety and security
concerns presented by the international,
economical, and political implications
of G8 and NATO; the high concentration
of dignitaries and political figures; the
expected interest of domestic and
international media; and the anticipated
presence of protesters; the Captain of
the Port, Sector Lake Michigan, has
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determined that it is necessary to
establish four separately enforceable
security zones. These zones will allow
for the closure of four specific areas on
and around the waterfront along both
Chicago Harbor and the Chicago River.

The four proposed temporary security
zones will encompass:

(1) Security Zone A—This zone will
encompass all U.S. navigable waters,
facilities, and shoreline within the arc of
a circle with a 2000-yard radius of the
Burnham park hoist ramp with its
center point located in the approximate
position 41°51’37” N, 087°36'44” W.
[DATUM: NAD 83].

(2) Security Zone B—This zone will
encompass all U.S. navigable waters,
facilities, and shoreline within the arc of
a circle with a 2000-yard radius of the
outermost tip of the Chicago lock with
its center point located in the
approximate position 41°53’19” N,
087°36"17” W. [DATUM: NAD 83].

(3) Security Zone C—This zone will
encompass all U.S. navigable waters of
the Chicago River between the Western
Gate of the Chicago Controlling Works
Lock which is located in approximate
position 41°53"18” N, 087°36'28” W.
[DATUM: NAD 83] and the juncture of
the north and south branches of the
Chicago River which is located in
approximate position 41°53’11” N,
087°38"15” W. [DATUM: NAD 83]

(4) Security Zone D—This zone will
encompass all U.S. navigable waters of
the Chicago River between Mile Marker
322.0, which is in the vicinity of the
Loomis Street coal storage terminal slip,
and Mile Marker 326.4, which is in the
vicinity of the Chicago Tribune Wharf.
[DATUM: NAD 83]

These proposed security zones would
be effective and enforced between 8 a.m.
on May 16, 2012, and 8 a.m. on May 24,
2012.

In accordance with 33 CFR 165.33, no
person or vessel, regardless of the mode
of propulsion, may enter or remain in
any one of the security zones
established in this proposed rule
without first obtaining permission from
the Captain of the Port Sector Lake
Michigan. The Captain of the Port
Sector Lake Michigan, at his or her
discretion, may permit persons and
vessels to enter the security zones
addressed in this proposed rule.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this proposed
rule is not a significant regulatory action
because we anticipate that it will have
minimal impact on the economy, will
not interfere with other agencies, will
not adversely alter the budget of any
grant or loan recipients, and will not
raise any novel legal or policy issues.
Each security zone has been designed to
allow as much free transit of vessels as
possible while also preserving the
security of the G8/NATO Summit. Thus,
vessels may still transit portions of the
affected waterways not implicated by
the proposed security zones. Also,
under certain conditions, vessels may
still transit through a security zone
when permitted by the Captain of the
Port, Sector Lake Michigan. Moreover,
the COTP retains the discretion to
suspend enforcement of any or all of
these proposed security zones when he
deems necessary. On the whole, the
Coast Guard expects insignificant
adverse impact to mariners from the
activation of these security zones.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would affect the
following entities, some of which might
be small entities: the owners and
operators of vessels, regardless of the
mode of propulsion, intending to transit
or anchor in the security zones
established in this proposed rule. These
security zones would not have a
significant economic impact on a
substantial number of small entities for
the same reasons discussed above in the

Regulatory Planning and Review
section.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If this proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
the Waterways Management
Department, Coast Guard Marine Safety
Unit Chicago, Willowbrook, IL at (630)
986—2155. The Coast Guard will not
retaliate against small entities that
question or object to this rule or any
policy or action of the Coast Guard.

Collection of Information

This proposed rule calls for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed temporary rule under that
Order and have determined that it does
not have implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed temporary rule would not
result in such an expenditure, we do
discuss the effects of this proposed
temporary rule elsewhere in this
preamble.
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Taking of Private Property

This proposed temporary rule will not
affect the taking of private property or
otherwise have taking implications
under Executive Order 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed temporary rule meets
applicable standards in sections 3(a)
and 3(b)(2) of Executive Order 12988,
Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Protection of Children

We have analyzed this proposed
temporary rule under Executive Order
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed temporary rule is
not an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This proposed temporary rule does
not have tribal implications under
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these

standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed temporary rule does
not use technical standards. Therefore,
we did not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed
temporary rule under Commandant
Instruction M16475.1D and Department
of Homeland Security Management
Directive 5100.1, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
temporary rule involves the establishing
of security zones and therefore, is
categorically excluded under paragraph
34(g) of the Instruction. A preliminary
environmental analysis check list
supporting this preliminary
determination is available in the docket
where indicated under ADDRESSES. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this proposed temporary rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine security, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

2. Add §165.T09-0052 to read as
follows:

§165.T09-0052 Security Zones; G8/North
Atlantic Treaty Organization (NATO)
Summit, Chicago, lllinois.

(a) Locations. The following areas are
designated security zones:

(1) Security Zone A—Security Zone A
encompasses all U.S. navigable waters,
facilities, and shoreline within the arc of
a circle with a 2000-yard radius of the
Burnham park hoist ramp with its
center point located in the approximate
position 41°51’37” N, 087°36'44” W.
[DATUM: NAD 83].

(2) Security Zone B—Security Zone B
encompasses all U.S. navigable waters,
facilities, and shoreline within the arc of
a circle with a 2000-yard radius of the
outermost tip of the Chicago lock with
its center point located in the
approximate position 41°53’19” N,
087°36’17” W. [DATUM: NAD 83].

(3) Security Zone C—Security Zone C
encompasses all U.S. navigable waters
of the Chicago River between the
Western Gate of the Chicago Controlling
Works Lock which is located in
approximate position 41°53’18” N,
087°36°28” W. [DATUM: NAD 83] and
the juncture of the north and south
branches of the Chicago River which is
located in approximate position
41°53’11” N, 087°38’15” W. [DATUM.:
NAD 83]

(4) Security Zone D—This zone will
encompass all U.S. navigable waters of
the Chicago River between Mile Marker
322.0, which is in the vicinity of the
Loomis Street coal storage terminal slip,
and Mile Marker 326.4, which is in the
vicinity of the Chicago Tribune Wharf.
[DATUM: NAD 83]

(b) Enforcement period. The security
zones described in paragraph (a) of this
section will be effective and enforced
between 8 a.m. on May 16, 2012, and 8
a.m. on May 24, 2012.

(c) Regulations. (1) In accordance with
§165.33, entry into any area of these
security zones is prohibited unless
authorized by the Coast Guard Captain
of the Port, Sector Lake Michigan, or his
or her on-scene designated
representative.

(2) The ““designated representative” of
the Captain of the Port, Sector Lake
Michigan, is any Coast Guard
commissioned, warrant or petty officer
who has been designated by the Captain
of the Port, Sector Lake Michigan, to act
on his or her behalf.

(3) Vessel operators desiring to enter
or operate within any of the security
zones shall contact the Captain of the
Port, Sector Lake Michigan, or his or her
on-scene designated representative to
obtain permission to do so. The Captain
of the Port, Sector Lake Michigan, or his
or her on-scene designated
representative may be contacted via
VHF Channel 16.

(4) Vessel operators given permission
to enter or operate in any of the security
zones shall comply with all directions
given by the Captain of the Port, Sector
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Lake Michigan, or his or her on-scene
designated representative.

Dated: February 3, 2012.
M.W. Sibley,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Lake Michigan.

[FR Doc. 2012-5330 Filed 3-5-12; 8:45 am)]
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-A027

Exempting In-Home Video Telehealth
From Copayments

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) is proposing to amend its
regulation that governs VA services that
are not subject to copayment
requirements for inpatient hospital care
or outpatient medical care. Specifically,
the regulation would be amended to
exempt in-home video telehealth care
from having any required copayment.
This would remove a barrier that may
have previously discouraged veterans
from choosing to use in-home video
telehealth as a viable medical care
option. In turn, VA hopes to make the
home a preferred place of care,
whenever medically appropriate and
possible.

DATES: Written comments must be
received on or before April 5, 2012.

ADDRESSES: Written comments may be
submitted through
www.Regulations.gov; by mail or hand-
delivery to the Director, Regulations
Management (02REG), Department of
Veterans Affairs, 810 Vermont Ave.
NW., Room 1068, Washington, DC
20420; or by fax to (202) 273-9026.
Comments should indicate that they are
submitted in response to ‘“RIN 2900-
A027]— Exempting In-home Video
Telehealth from Copayments.”” Copies of
comments received will be available for
public inspection in the Office of
Regulation Policy and Management,
Room 1063B, between the hours of

8 a.m. and 4:30 p.m. Monday through
Friday (except holidays). Please call
(202) 461-4902 for an appointment (this
is not a toll-free number). In addition,
during the comment period, comments
may be viewed online through the
Federal Docket Management System
(FDMS) at www.Regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Kristin J. Cunningham, Director

Business Policy, Chief Business Office,
Department of Veterans Affairs, 810
Vermont Ave. NW., Washington, DC
20420; (202) 461-1599. (This is not a
toll-free number.)

SUPPLEMENTARY INFORMATION: Many of
our nation’s veterans must travel great
distances in order to obtain health care
at a VA hospital or medical center. To
improve veterans’ access to VA health
care, VA established community-based
outpatient clinics (CBOCs) located in
local communities. VA has continued
its efforts to improve veterans’ access to
VA medical care by establishing
“telehealth” services. Telehealth allows
VA to provide certain medical care
without requiring the veteran to be
physically present with the examining
or treating medical professional.
Telehealth helps ensure that veterans
are able to get their care in a timely and
convenient manner, by reducing
burdens on the patient as well as
appropriately reducing the utilization of
VA resources without sacrificing the
quality of care provided. The benefits of
using this technology include increased
access to specialist consultations,
improved access to primary and
ambulatory care, reduced waiting times,
and decreased veteran travel.

VA provides various telehealth
services, including clinical video
telehealth and in-home video telehealth
care. Clinical video telehealth, as the
name implies, occurs between two
clinical settings, such as two VA
Medical Centers (VAMCs), a VAMC and
a CBOC, or two CBOCs. Clinical video
telehealth may also connect patient and
provider between VAMCs and VA
Centers of Specialized Care, such as
those established for Spinal Cord Injury
(SCI), Traumatic Brain Injury (TBI) and
Multiple Sclerosis (MS). Clinical video
telehealth uses real-time interactive
video conferencing, sometimes with
supportive peripheral devices, such as a
camera to closely examine skin. This
allows a specialist located in another
facility to assess and treat a veteran by
providing care remotely.

Like clinical video telehealth, in-
home video telehealth care is used to
connect a veteran to a VA health care
professional using real-time
videoconferencing, and other equipment
as necessary, as a means to replicate
aspects of face-to-face assessment and
care delivery that do not require the
health care professional to make an
examination requiring physical contact.
However, in-home video telehealth care
is provided in a veteran’s home,
eliminating the need for the veteran to
travel to a clinical setting. Using
telehealth capabilities, a VA clinician

can assess elements of a patient’s care,
such as wound management, psychiatric
or psychotherapeutic care, exercise
plans, and medication management. The
clinician may also monitor patient self-
care by reviewing vital signs and
evaluating the patient’s appearance on
video.

Prior to this proposed rulemaking,
veterans have been required to pay a
copayment for in-home video telehealth
care. We believe that VA has authority
by statute to discontinue charging
copayments for these services.

Section 1710(g)(1) of 38 U.S.C. states:

The Secretary may not furnish medical
services (except if such care constitutes
hospice care) under subsection (a) of this
section (including home health services
under section 1717 of this title) to a veteran
who is eligible for hospital care under this
chapter by reason of subsection (a)(3) of this
section unless the veteran agrees to pay to the
United States in the case of each outpatient
visit the applicable amount or amounts
established by the Secretary by regulation.

VA has interpreted section 1710(g)(1) to
mean that VA has the discretion to
establish the applicable copayment
amount in regulation, even if such
amount is zero. One such implementing
regulation is 38 CFR 17.108.

Generally, VA calculates the amount
of a copayment based on the complexity
of care provided and the resources
needed to provide that care. In addition,
VA may exempt certain care from the
copayment requirement in an effort to
make health care more accessible to
veterans, or to encourage veterans to
become more actively involved in their
medical care, and thereby improve
health care outcomes (which, in turn,
lowers overall health care costs). VA
proposes to make in-home video
telehealth care exempt from copayments
because it is not used to provide
complex care and its use significantly
reduces impact on VA resources
compared to an in-person, outpatient
visit. It also reduces any potential
negative impact on the veteran’s health
that might be incurred if the veteran
were required to travel to a VA hospital
or medical center to obtain the care that
would be provided via in-home video
telehealth. VA also wants to encourage
veterans to use the in-home video
telehealth care option when their
provider finds it appropriate because we
believe that it would help ensure that
veterans comply with outpatient
treatment plans by regularly following
up with physicians and medical
professionals, taking medication in
appropriate doses on a regular basis,
and generally being more engaged with
their VA health care providers.
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As previously stated in this
rulemaking, in-home video telehealth
allows a VA clinician to assess the
elements of a veteran’s care, while the
veteran remains at home. Conversely,
clinical video telehealth assess the
veteran’s medical condition in a clinical
setting using resources and technology
that allows a medical specialist, who
may be hundreds of miles away, to
interact with the veteran and provide
the level of care needed to treat the
medical condition. VA would not
exempt clinical video telehealth
services from the copayment
requirement because the type of care a
veteran receives in clinical video
telehealth requires not just the use of
CBOC'’s technological resources, but
also patient interaction between the
attending physician that may be
hundreds of miles away, and the
medical staff in the CBOC. The
attending medical staff in the CBOC
follows the attending physician’s
instructions in the placement of the
adapted equipment that is used in
clinical video telehealth in order to
assess the veteran’s medical condition,
to include the set up of the conference,
use of the teleconference room, etc. All
of these additional services provide a
veteran a higher level of care than the
level of care that the veteran receives
through in-home video telehealth.

Paragraph (e) of § 17.108 contains a
list of services that are not subject to
copayment requirements for inpatient
hospital care or outpatient medical care.

Based on the rationale set forth in this
preamble, VA proposes to amend
§17.108(e) by adding a new paragraph
(e)(16) to include in-home video
telehealth care as exempt from
copayment requirements.

Administrative Procedure Act

Concurrent with this proposed rule,
we also are publishing a separate,
substantively identical direct final rule
in the “Rules and Regulations” section
of this Federal Register. The
simultaneous publication of these
documents will speed notice and
comment rulemaking under section 553
of the Administrative Procedure Act
should we have to withdraw the direct
final rule due to receipt of significant
adverse comments.

For purposes of the direct final
rulemaking, a significant adverse
comment is one that explains why the
rule would be inappropriate, including
challenges to the rule’s underlying
premise or approach, or why it would
be ineffective or unacceptable without
change. If significant adverse comments
are received, VA will publish a notice
of receipt of significant adverse

comments in the Federal Register
withdrawing the direct final rule.

Under direct final rule procedures,
unless significant adverse comments are
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, VA will publish
a document in the Federal Register
indicating that no adverse comments
were received and confirming the date
on which the final rule will become
effective. VA will also publish a notice
withdrawing this proposed rule.

In the event the direct final rule is
withdrawn because of significant
adverse comments, VA can proceed
with the rulemaking by addressing the
comments received and publishing a
final rule. The comment period for the
proposed rule runs concurrently with
that of the direct final rule. Any
comments received under the direct
final rule will be treated as comments
regarding the proposed rule. VA will
consider such comments in developing
a subsequent final rule. Likewise,
significant adverse comments submitted
to the proposed rule will be considered
as comments regarding the direct final
rule.

Effect of Rulemaking

The Code of Federal Regulations, as
proposed to be revised by this proposed
rulemaking, would represent the
exclusive legal authority on this subject.
No contrary rules or procedures would
be authorized. All VA guidance would
be read to conform with this rulemaking
if possible or, if not possible, such
guidance would be superseded by this
rulemaking.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3521).

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed regulatory amendment
would not have a significant economic
impact on a substantial number of small
entities as they are defined in the
Regulatory Flexibility Act, 5 U.S.C. 601—
612. This rulemaking would not directly
affect any small entities. Only VA
beneficiaries would be directly affected.
Therefore, pursuant to 5 U.S.C. 605(b),
this amendment would be exempt from
the initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and

benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action,” which requires
review by the Office of Management and
Budget (OMB), as ““‘any regulatory action
that is likely to result in a rule that may:
(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
have been examined and it has been
determined not to be a significant
regulatory action under Executive Order
12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
given year. This proposed rule would
have no such effect on State, local, or
tribal governments, or on the private
sector.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance program number and title for
this proposed rule are as follows: 64.007
Blind Rehabilitation Centers; 64.008,
Veterans Domiciliary Care; 64.009,
Veterans Medical Care Benefits; 64.010,
Veterans Nursing Home Care; 64.014,
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Veterans State Domiciliary Care; 64.015,
Veterans State Nursing Home Care;
64.018, Sharing Specialized Medical
Resources; 64.019, Veterans
Rehabilitation Alcohol and Drug
Dependence; and 64.022, Veterans
Home Based Primary Care.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on February 28, 2012, for
publication.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Health care, Health facilities,
Mental health programs, Nursing
homes, Veterans.

Dated: March 1, 2012.
Robert C. McFetridge,
Director, Office of Regulation Policy and
Management, Office of the General Counsel,
Department of Veterans Affairs.

For the reasons set forth in the
preamble, we propose to amend 38 CFR
part 17 as follows:

PART 17—MEDICAL

1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, and as noted in
specific sections.

2. Amend §17.108 by adding
paragraph (e)(16) to read as follows:

§17.108 Copayments for inpatient hospital
care and outpatient medical care.
* * * * *

(e) * * *

(16) In-home video telehealth care.
* * * * *
[FR Doc. 2012-5355 Filed 3-5-12; 8:45 am)]
BILLING CODE 8320-01-P

ACTION: Proposed rule.

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2012-0112, FRL-9643-5]

Partial Approval and Promulgation of
Implementation Plans; Washington:
Infrastructure Requirements for the
1997 8-Hour Ozone National Ambient
Air Quality Standards

AGENCY: Environmental Protection
Agency (EPA).

SUMMARY: EPA is proposing to partially
approve the State Implementation Plan
(SIP) submittal from the Washington
State Department of Ecology (Ecology)
to demonstrate that the SIP meets the
requirements of section 110(a)(1) and (2)
of the Clean Air Act (CAA) for the
National Ambient Air Quality Standards
(NAAQS) promulgated for ozone on July
18, 1997. EPA is proposing to find that
the current Washington SIP meets the
following 110(a)(2) infrastructure
elements for the 1997 8-hour ozone
NAAQS: (A), (B), (C), (D)(ii), (E), (F), (G),
(H), (J), (K), (L), and (M), except for
portions related to the major source
Prevention of Significant Deterioration
(PSD) permitting program which is
implemented under a Federal
Implementation Plan.

DATES: Comments must be received on
or before April 5, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10—
OAR-2012-0112, by any of the
following methods:

e www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e Email: R10-

Public Comments@epa.gov.

o Mail: Jeff Hunt, EPA Region 10,
Office of Air, Waste and Toxics (AWT—
107), 1200 Sixth Avenue, Suite 900,
Seattle, WA 98101.

e Hand Delivery/Courier: EPA Region
10, 1200 Sixth Avenue, Suite 900,
Seattle, WA 98101. Attention: Jeff Hunt,
Office of Air, Waste and Toxics, AWT—
107. Such deliveries are only accepted
during normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R10-OAR-2012—
0112 EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov your email
address will be automatically captured

and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy
during normal business hours at the
Office of Air, Waste and Toxics, EPA
Region 10, 1200 Sixth Avenue, Seattle,
WA 98101.

FOR FURTHER INFORMATION CONTACT: Jeff
Hunt at telephone number: (206) 553—
0256, email address: hunt.jeff@epa.gov,
or the above EPA, Region 10 address.
SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we”, “us” or “our” are used, we mean
EPA. Information is organized as
follows:

Table of Contents

I. What action is EPA proposing?

II. What is the background for the action that
EPA is proposing?

III. What infrastructure elements are required
under sections 110(a)(1) and (2)?

IV. What is the scope of action on
infrastructure submittals?

V. What is EPA’s analysis of Washington’s
submittal?

VI. Scope of Proposed Action

VII. Proposed Action

VIII. Washington Notice Provision

IX. Statutory and Executive Order Reviews

I. What action is EPA proposing?

EPA is proposing to partially approve
the State Implementation Plan (SIP)
submittal from the State of Washington
to demonstrate that the SIP meets the
requirements of section 110(a)(1) and (2)
of the Clean Air Act (CAA) for the
National Ambient Air Quality Standards
(NAAQS) promulgated for ozone on July
18, 1997. EPA is proposing to find that
the current Washington SIP, as codified
at 40 CFR Part 52 Subpart WW meets
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the following 110(a)(2) infrastructure
elements for the 1997 8-hour ozone
NAAQS: (A), (B), (C), (D)(ii), (E), (F), (G),
(H), (0, (K), (L), and (M), except for
those infrastructure requirements which
relate to regulations for preventing
significant deterioration (PSD) of air
quality, as explained in this Notice. PSD
permits are implemented in Washington
under a Federal Implementation Plan as
specified at 40 CFR 52.2497.

Section 110(a)(1) of the CAA requires
that each state, after a new or revised
NAAQS is promulgated, review their
SIPs to ensure that they meet the
requirements of the “infrastructure”
elements of section 110(a)(2). The State
of Washington submitted a certification
to EPA dated January 24, 2012,
certifying that Washington’s SIP meets
the infrastructure obligations for the
1997 8-hour ozone NAAQS. The
certification included an analysis of
Washington’s SIP as it relates to each
section of the infrastructure
requirements with regard to the 1997 8-
hour ozone NAAQS. This action does
not address the requirements of
110(a)(2)(D)(i) for the 1997 8-hour ozone
NAAQS which were previously
addressed and approved by EPA on
January 13, 2009 (74 FR 1501).

II. What is the background for the
action that EPA is proposing?

On July 18, 1997, EPA promulgated a
new NAAQS for ozone. EPA revised the
ozone NAAQS to provide an 8-hour
averaging period which replaced the
previous 1-hour averaging period, and
the level of the NAAQS was changed
from 0.12 parts per million (ppm) to
0.08 ppm (62 FR 38856).

The CAA requires SIPs meeting the
requirements of sections 110(a)(1) and
(2) be submitted by states within 3 years
after promulgation of a new or revised
standard. Sections 110(a)(1) and (2)
require states to address basic SIP
requirements, including emissions
inventories, monitoring, and modeling
to assure attainment and maintenance of
the standards, so-called ‘‘infrastructure”
requirements. States were required to
submit such SIPs for the 1997 8-hour
ozone NAAQS to EPA no later than June
2000. However, intervening litigation
over the 1997 8-hour ozone standard
created uncertainty about how to
proceed, and many states did not
provide the required infrastructure SIP
submissions for the newly promulgated
standard.

To help states meet this statutory
requirement for the 1997 8-hour ozone
NAAQS, EPA issued guidance to
address infrastructure SIP elements

under section 110(a)(1) and (2).1 The
2007 Guidance provides that, to the
extent an existing SIP already meets the
section 110(a)(2) requirements, states
need only to certify that fact via a letter
to EPA. Section 110(a) imposes the
obligation upon states to make a SIP
submission to EPA for a new or revised
NAAQS, but the contents of that
submission may vary depending upon
the facts and circumstances. In
particular, the data and analytical tools
available at the time the state develops
and submits the SIP for a new or revised
NAAQS affects the content of the
submission. The contents of such SIP
submissions may also vary depending
upon what provisions the state’s
federally approved SIP already contains.
In the case of the 1997 8-hour ozone
NAAQS, states typically have met the
basic program elements required in
section 110(a)(2) through earlier SIP
submissions in connection with
previous ozone standards.

III. What infrastructure elements are
required under sections 110(a)(1) and
(2)?

Section 110(a)(1) provides the
procedural and timing requirements for
SIP submissions after a new or revised
NAAQS is promulgated. Section
110(a)(2) lists specific elements that
states must meet for “infrastructure’” SIP
requirements related to a newly
established or revised NAAQS. These
requirements include SIP infrastructure
elements such as modeling, monitoring,
and emissions inventories that are
designed to assure attainment and
maintenance of the NAAQS. The
requirements, with their corresponding
CAA subsection, are listed below:

e 110(a)(2)(A): Emission limits and
other control measures.

e 110(a)(2)(B): Ambient air quality
monitoring/data system.

e 110(a)(2)(C): Program for
enforcement of control measures.

¢ 110(a)(2)(D): Interstate transport.

e 110(a)(2)(E): Adequate resources.

e 110(a)(2)(F): Stationary source
monitoring system.

¢ 110(a)(2)(G): Emergency power.

e 110(a)(2)(H): Future SIP revisions.

e 110(a)(2)(I): Areas designated
nonattainment and meet the applicable
requirements of part D.

e 110(a)(2)(]): Consultation with
government officials; public

1William T. Harnett, Director, Air Quality Policy
Division, Office of Air Quality Planning and
Standards. “Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the 1997 8-hour
Ozone and PM: s National Ambient Air Quality
Standards.” Memorandum to EPA Air Division
Directors, Regions I-X, October 2, 2007 (The “2007
Guidance”).

notification; and Prevention of
Significant Deterioration (PSD) and
visibility protection.

e 110(a)(2)(K): Air quality modeling/
data.

e 110(a)(2)(L): Permitting fees.

e 110(a)(2)(M): Consultation/
participation by affected local entities.

EPA’s 2007 Guidance clarified that
two elements identified in section
110(a)(2) are not governed by the 3 year
submission deadline of section 110(a)(1)
because SIPs incorporating necessary
local nonattainment area controls are
not due within 3 years after
promulgation of a new or revised
NAAQS, but rather due at the time the
nonattainment area plan requirements
are due pursuant to CAA section 172.
These requirements are: (i) Submissions
required by section 110(a)(2)(C) to the
extent that subsection refers to a permit
program as required in part D Title I of
the CAA, and (ii) submissions required
by section 110(a)(2)(I) which pertain to
the nonattainment planning
requirements of part D, Title I of the
CAA. As a result, this action does not
address infrastructure elements related
to section 110(a)(2)(C) with respect to
nonattainment new source review (NSR)
or 110(a)(2)(I). This action also does not
address the requirements of
110(a)(2)(D)() for the 1997 8-hour ozone
NAAQS which EPA previously found to
be adequate on January 13, 2009 (74 FR
1501). Furthermore, EPA interprets the
section 110(a)(2)(J) provision on
visibility as not being triggered by a new
NAAQS because the visibility
requirements in part C are not changed
by a new NAAQS.

EPA is proposing to disapprove
Washington’s SIP for those
infrastructure elements discussed herein
which relate to the major source PSD
regulation. Washington’s SIP does not
currently include EPA-approved
provisions for PSD regulation. Instead
PSD regulations are implemented by
means of a FIP in Washington which
incorporates the requirements of 40 CFR
52.21. See 40 CFR 52.2497. To the
extent that Washington’s SIP does not
include federally-approvable or
approved PSD regulations,
Washington’s SIP must be disapproved
for those infrastructure elements which
relate to PSD regulation. However,
because these major source PSD
regulations are implemented in the state
by means of the FIP, neither Washington
nor EPA have additional SIP or FIP
obligations arising out of this proposed
disapproval.
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IV. What is the scope of action on
infrastructure submittals?

EPA is currently acting upon SIPs that
address the infrastructure requirements
of CAA section 110(a)(1) and (2) for
ozone and PM, s NAAQS for various
states across the country. Commenters
on EPA’s recent proposals for some
states raised concerns about EPA
statements that it was not addressing
certain substantive issues in the context
of acting on those infrastructure SIP
submissions.2 The commenters
specifically raised concerns involving
provisions in existing SIPs and with
EPA’s statements in other proposals that
it would address two issues separately
and not as part of actions on the
infrastructure SIP submissions: (i)
Existing provisions related to excess
emissions during periods of start-up,
shutdown, or malfunction at sources,
that may be contrary to the CAA and
EPA’s policies addressing such excess
emissions (“SSM”); and (ii) existing
provisions related to “director’s
variance” or ‘“‘director’s discretion” that
purport to permit revisions to SIP
approved emissions limits with limited
public process or without requiring
further approval by EPA, that may be
contrary to the CAA (“director’s
discretion’’). EPA notes that there are
two other substantive issues for which
EPA likewise stated in other proposals
that it would address the issues
separately: (i) Existing provisions for
minor source new source review
programs that may be inconsistent with
the requirements of the CAA and EPA’s
regulations that pertain to such
programs (“minor source NSR”); and (ii)
existing provisions for PSD programs
that may be inconsistent with current
requirements of EPA’s “Final NSR
Improvement Rule,” 67 FR 80,186
(December 31, 2002), as amended by 72
FR 32,526 (June 13, 2007) (“NSR
Reform”). In light of the comments, EPA
believes that its statements in various
proposed actions on infrastructure SIPs
with respect to these four individual
issues should be explained in greater
depth. It is important to emphasize that
EPA is taking the same position with
respect to these four substantive issues
in this action on the infrastructure SIP

2 See, Comments of Midwest Environmental
Defense Center, dated May 31, 2011. Docket # EPA—
R05-OAR-2007-1179 (adverse comments on
proposals for three states in Region 5). EPA notes
that these public comments on another proposal are
not relevant to this rulemaking and do not have to
be directly addressed in this rulemaking. EPA will
respond to these comments in the appropriate
rulemaking action to which they apply.

for the 1997 8-hour ozone NAAQS
submittal from Washington.3

EPA intended the statements in the
other proposals concerning these four
issues merely to be informational, and
to provide general notice of the
potential existence of provisions within
the existing SIPs of some states that
might require future corrective action.
EPA did not want states, regulated
entities, or members of the public to be
under the misconception that the
Agency’s approval of the infrastructure
SIP submission of a given state should
be interpreted as a reapproval of certain
types of provisions that might exist
buried in the larger existing SIP for such
state. Thus, for example, EPA explicitly
noted that the Agency believes that
some states may have existing SIP
approved SSM provisions that are
contrary to the CAA and EPA policy,
but that “in this rulemaking, EPA is not
proposing to approve or disapprove any
existing State provisions with regard to
excess emissions during SSM of
operations at facilities.” EPA further
explained, for informational purposes,
that “EPA plans to address such State
regulations in the future.” EPA made
similar statements, for similar reasons,
with respect to the director’s discretion,
minor source NSR, and NSR Reform
issues. EPA’s objective was to make
clear that approval of an infrastructure
SIP for these ozone and PM, s NAAQS
should not be construed as explicit or
implicit reapproval of any existing
provisions that relate to these four
substantive issues. EPA is reiterating
that position in this action on the 1997
8-hour ozone infrastructure SIP for
Washington.

Unfortunately, the commenters and
others evidently interpreted these
statements to mean that EPA considered
action upon the SSM provisions and the
other three substantive issues to be
integral parts of acting on an
infrastructure SIP submission, and
therefore that EPA was merely
postponing taking final action on the
issues in the context of the
infrastructure SIPs. This was not EPA’s
intention. To the contrary, EPA only
meant to convey its awareness of the
potential for certain types of
deficiencies in existing SIPs, and to
prevent any misunderstanding that it
was reapproving any such existing
provisions. EPA’s intention was to
convey its position that the statute does
not require that infrastructure SIPs

3 As noted earlier, EPA is proposing to disapprove
Washington’s SIP for those elements of CAA
Section 110(a)(2) infrastructure requirements that
require adequate PSD regulations as part of the
approved SIP because the PSD program is
implemented in Washington by means of a FIP.

address these specific substantive issues
in existing SIPs and that these issues
may be dealt with separately, outside
the context of acting on the
infrastructure SIP submission of a state.
To be clear, EPA did not mean to imply
that it was not taking a full final agency
action on the infrastructure SIP
submission with respect to any
substantive issue that EPA considers to
be a required part of acting on such
submissions under section 110(k) or
under section 110(c). Given the
confusion evidently resulting from
EPA’s statements in those other
proposals, however, we want to explain
more fully the Agency’s reasons for
concluding that these four potential
substantive issues in existing SIPs may
be addressed separately from actions on
infrastructure SIP submissions.

The requirement for the SIP
submissions at issue arises out of CAA
section 110(a)(1). That provision
requires that states must make a SIP
submission “within 3 years (or such
shorter period as the Administrator may
prescribe) after the promulgation of a
national primary ambient air quality
standard (or any revision thereof)” and
that these SIPS are to provide for the
“implementation, maintenance, and
enforcement” of such NAAQS. Section
110(a)(2) includes a list of specific
elements that “[e]ach such plan”
submission must meet. EPA has
historically referred to these particular
submissions that states must make after
the promulgation of a new or revised
NAAQS as “infrastructure SIPs.” This
specific term does not appear in the
statute, but EPA uses the term to
distinguish this particular type of SIP
submission designed to address basic
structural requirements of a SIP from
other types of SIP submissions designed
to address other different requirements,
such as “nonattainment SIP”
submissions required to address the
nonattainment planning requirements of
part D, “regional haze SIP”’ submissions
required to address the visibility
protection requirements of CAA section
169A, new source review permitting
program submissions required to
address the requirements of part D, and
a host of other specific types of SIP
submissions that address other specific
matters.

Although section 110(a)(1) addresses
the timing and general requirements for
these infrastructure SIPs, and section
110(a)(2) provides more details
concerning the required contents of
these infrastructure SIPs, EPA believes
that many of the specific statutory
provisions are facially ambiguous. In
particular, the list of required elements
provided in section 110(a)(2) contains a
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wide variety of disparate provisions,
some of which pertain to required legal
authority, some of which pertain to
required substantive provisions, and
some of which pertain to requirements
for both authority and substantive
provisions.4 Some of the elements of
section 110(a)(2) are relatively
straightforward, but others clearly
require interpretation by EPA through
rulemaking, or recommendations
through guidance, in order to give
specific meaning for a particular
NAAQS.5

Notwithstanding that section 110(a)(2)
provides that “each” SIP submission
must meet the list of requirements
therein, EPA has long noted that this
literal reading of the statute is internally
inconsistent, insofar as section
110(a)(2)(I) pertains to nonattainment
SIP requirements that could not be met
on the schedule provided for these SIP
submissions in section 110(a)(1).6 This
illustrates that EPA must determine
which provisions of section 110(a)(2)
may be applicable for a given
infrastructure SIP submission.
Similarly, EPA has previously decided
that it could take action on different
parts of the larger, general
“infrastructure SIP” for a given NAAQS
without concurrent action on all
subsections, such as section
110(a)(2)(D)(i), because the Agency
bifurcated the action on these latter
“interstate transport”” provisions within
section 110(a)(2) and worked with states
to address each of the four prongs of
section 110(a)(2)(D)(i) with substantive
administrative actions proceeding on
different tracks with different
schedules.? This illustrates that EPA

4 For example, section 110(a)(2)(E) provides that
states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a substantive program to
address certain sources as required by part C of the
CAA; section 110(a)(2)(G) provides that states must
have both legal authority to address emergencies
and substantive contingency plans in the event of
such an emergency.

5For example, section 110(a)(2)(D)(i) requires
EPA to be sure that each state’s SIP contains
adequate provisions to prevent significant
contribution to nonattainment of the NAAQS in
other states. This provision contains numerous
terms that require substantial rulemaking by EPA in
order to determine such basic points as what
constitutes significant contribution. See, e.g., “Rule
To Reduce Interstate Transport of Fine Particulate
Matter and Ozone (Clean Air Interstate Rule);
Revisions to Acid Rain Program; Revisions to the
NOx SIP Call; Final Rule,” 70 FR 25,162 (May 12,
2005) (defining, among other things, the phrase
“contribute significantly to nonattainment”).

6See, e.g., Id., 70 FR 25,162, at 63—-65 (May 12,
2005) (explaining relationship between timing
requirement of section 110(a)(2)(D) versus section
110(a)(2)@).

7EPA issued separate guidance to states with
respect to SIP submissions to meet section

may conclude that subdividing the
applicable requirements of section
110(a)(2) into separate SIP actions may
sometimes be appropriate for a given
NAAQS where a specific substantive
action is necessitated, beyond a mere
submission addressing basic structural
aspects of the state’s SIP. Finally, EPA
notes that not every element of section
110(a)(2) would be relevant, or as
relevant, or relevant in the same way,
for each new or revised NAAQS and the
attendant infrastructure SIP submission
for that NAAQS. For example, the
monitoring requirements that might be
necessary for purposes of section
110(a)(2)(B) for one NAAQS could be
very different than what might be
necessary for a different pollutant. Thus,
the content of an infrastructure SIP
submission to meet this element from a
state might be very different for an
entirely new NAAQS, versus a minor
revision to an existing NAAQS.8

Similarly, EPA notes that other types
of SIP submissions required under the
statute also must meet the requirements
of section 110(a)(2), and this also
demonstrates the need to identify the
applicable elements for other SIP
submissions. For example,
nonattainment SIPs required by part D
likewise have to meet the relevant
subsections of section 110(a)(2) such as
section 110(a)(2)(A) or (E). By contrast,
it is clear that nonattainment SIPs
would not need to meet the portion of
section 110(a)(2)(C) that pertains to part
C, i.e., the PSD requirements applicable
in attainment areas. Nonattainment SIPs
required by part D also would not need
to address the requirements of section
110(a)(2)(G) with respect to emergency
episodes, as such requirements would
not be limited to nonattainment areas.
As this example illustrates, each type of
SIP submission may implicate some
subsections of section 110(a)(2) and not
others.

Given the potential for ambiguity of
the statutory language of section
110(a)(1) and (2), EPA believes that it is
appropriate for EPA to interpret that
language in the context of acting on the
infrastructure SIPs for a given NAAQS.
Because of the inherent ambiguity of the
list of requirements in section 110(a)(2),

110(a)(2)(D)(i) for the 1997 ozone and 1997 PM, s
NAAQS. See, “Guidance for State Implementation
Plan (SIP) Submissions to Meet Current
Outstanding Obligations Under Section
110(a)(2)(D)(i) for the 8-Hour Ozone and PM, 5
National Ambient Air Quality Standards,” from
William T. Harnett, Director Air Quality Policy
Division OAQPS, to Regional Air Division Director,
Regions [-X, dated August 15, 2006.

8For example, implementation of the 1997 PM, 5
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.

EPA has adopted an approach in which
it reviews infrastructure SIPs against
this list of elements “‘as applicable.” In
other words, EPA assumes that Congress
could not have intended that each and
every SIP submission, regardless of the
purpose of the submission or the
NAAQS in question, would meet each
of the requirements, or meet each of
them in the same way. EPA elected to
use guidance to make recommendations
for infrastructure SIPs for these ozone
and PM, s NAAQS.

On October 2, 2007, EPA issued
guidance making recommendations for
the infrastructure SIP submissions for
both the 1997 8-hour ozone NAAQS and
the 1997 PM, s NAAQS.9 Within this
guidance document, EPA described the
duty of states to make these submissions
to meet what the Agency characterized
as the “infrastructure” elements for
SIPs, which it further described as the
“basic SIP requirements, including
emissions inventories, monitoring, and
modeling to assure attainment and
maintenance of the standards.” 19 As
further identification of these basic
structural SIP requirements,
“attachment A’ to the guidance
document included a short description
of the various elements of section
110(a)(2) and additional information
about the types of issues that EPA
considered germane in the context of
such infrastructure SIPs. EPA
emphasized that the description of the
basic requirements listed on attachment
A was not intended “‘to constitute an
interpretation of” the requirements, and
was merely a “brief description of the
required elements.” 11 EPA also stated
its belief that with one exception, these
requirements were ‘‘relatively self
explanatory, and past experience with
SIPs for other NAAQS should enable
States to meet these requirements with
assistance from EPA Regions.” 12 For the
one exception to that general
assumption, however, i.e., how states
should proceed with respect to the
requirements of section 110(a)(2)(G) for
the 1997 PM» s NAAQS, EPA gave much
more specific recommendations. But for

9 See, “Guidance on SIP Elements Required
Under Section 110(a)(1) and (2) for the 1997 8-hour
Ozone and PM; 5 National Ambient Air Quality
Standards,” from William T. Harnett, Director Air
Quality Policy Division, to Air Division Directors,
Regions I-X, dated October 2, 2007.

10]d., at page 2.

11]d., at attachment A, page 1.

12]d., at page 4. In retrospect, the concerns raised
by commenters with respect to EPA’s approach to
some substantive issues indicates that the statute is
not so “self explanatory,” and indeed is sufficiently
ambiguous that EPA needs to interpret it in order
to explain why these substantive issues do not need
to be addressed in the context of infrastructure SIPs
and may be addressed at other times and by other
means.



13242

Federal Register/Vol. 77, No. 44 /Tuesday, March 6, 2012/Proposed Rules

other infrastructure SIP submittals, and
for certain elements of the submittals for
the 1997 PM, s NAAQS, EPA assumed
that each State would work with its
corresponding EPA regional office to
refine the scope of a State’s submittal
based on an assessment of how the
requirements of section 110(a)(2) should
reasonably apply to the basic structure
of the State’s SIP for the NAAQS in
question.

On September 25, 2009, EPA issued
guidance to make recommendations to
states with respect to the infrastructure
SIPs for the 2006 PM, s NAAQS.13 In the
2009 Guidance, EPA addressed a
number of additional issues that were
not germane to the infrastructure SIPs
for the 1997 8-hour ozone and 1997
PM, s NAAQS, but were germane to
these SIP submissions for the 2006
PM,s NAAQS, e.g., the requirements of
section 110(a)(2)(D)(i) that EPA had
bifurcated from the other infrastructure
elements for those specific 1997 ozone
and PM, s NAAQS. Significantly,
neither the 2007 Guidance nor the 2009
Guidance explicitly referred to the SSM,
director’s discretion, minor source NSR,
or NSR Reform issues as among specific
substantive issues EPA expected states
to address in the context of the
infrastructure SIPs, nor did EPA give
any more specific recommendations
with respect to how states might address
such issues even if they elected to do so.
The SSM and director’s discretion
issues implicate section 110(a)(2)(A),
and the minor source NSR and NSR
Reform issues implicate section
110(a)(2)(C). In the 2007 Guidance and
the 2009 Guidance, however, EPA did
not indicate to states that it intended to
interpret these provisions as requiring a
substantive submission to address these
specific issues in existing SIP provisions
in the context of the infrastructure SIPs
for these NAAQS. Instead, EPA’s 2007
Guidance merely indicated its belief
that the states should make submissions
in which they established that they have
the basic SIP structure necessary to
implement, maintain, and enforce the
NAAQS. EPA believes that states can
establish that they have the basic SIP
structure, notwithstanding that there
may be potential deficiencies within the
existing SIP. Thus, EPA’s proposals for
other states mentioned these issues not
because the Agency considers them
issues that must be addressed in the
context of an infrastructure SIP as

13 See, “‘Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the 2006 24-
Hour Fine Particle (PM,s) National Ambient Air
Quality Standards (NAAQS),” from William T.
Harnett, Director Air Quality Policy Division, to
Regional Air Division Directors, Regions I-X, dated
September 25, 2009 (the “2009 Guidance”).

required by section 110(a)(1) and (2),
but rather because EPA wanted to be
clear that it considers these potential
existing SIP problems as separate from
the pending infrastructure SIP actions.
The same holds true for this action on
the 1997 8-hour ozone infrastructure SIP
for Washington.

EPA believes that this approach to the
infrastructure SIP requirement is
reasonable, because it would not be
feasible to read section 110(a)(1) and (2)
to require a top to bottom, stem to stern,
review of each and every provision of an
existing SIP merely for purposes of
assuring that the state in question has
the basic structural elements for a
functioning SIP for a new or revised
NAAQS. Because SIPs have grown by
accretion over the decades as statutory
and regulatory requirements under the
CAA have evolved, they may include
some outmoded provisions and
historical artifacts that, while not fully
up to date, nevertheless may not pose a
significant problem for the purposes of
“implementation, maintenance, and
enforcement” of a new or revised
NAAQS when EPA considers the overall
effectiveness of the SIP. To the contrary,
EPA believes that a better approach is
for EPA to determine which specific SIP
elements from section 110(a)(2) are
applicable to an infrastructure SIP for a
given NAAQS, and to focus attention on
those elements that are most likely to
need a specific SIP revision in light of
the new or revised NAAQS. Thus, for
example, EPA’s 2007 Guidance
specifically directed states to focus on
the requirements of section 110(a)(2)(G)
for the 1997 PM, s NAAQS because of
the absence of underlying EPA
regulations for emergency episodes for
this NAAQS and an anticipated absence
of relevant provisions in existing SIPs.

Finally, EPA believes that its
approach is a reasonable reading of
section 110(a)(1) and (2) because the
statute provides other avenues and
mechanisms to address specific
substantive deficiencies in existing SIPs.
These other statutory tools allow the
Agency to take appropriate tailored
action, depending upon the nature and
severity of the alleged SIP deficiency.
Section 110(k)(5) authorizes EPA to
issue a “SIP call”” whenever the Agency
determines that a state’s SIP is
substantially inadequate to attain or
maintain the NAAQS, to mitigate
interstate transport, or otherwise to
comply with the CAA.14 Section

14EPA has recently issued a SIP call to rectify a
specific SIP deficiency related to the SSM issue.
See, “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revision,” 74 FR 21,639
(April 18, 2011).

110(k)(6) authorizes EPA to correct
errors in past actions, such as past
approvals of SIP submissions.15
Significantly, EPA’s determination that
an action on the infrastructure SIP is not
the appropriate time and place to
address all potential existing SIP
problems does not preclude the
Agency’s subsequent reliance on
provisions in section 110(a)(2) as part of
the basis for action at a later time. For
example, although it may not be
appropriate to require a state to
eliminate all existing inappropriate
director’s discretion provisions in the
course of acting on the infrastructure
SIP, EPA believes that section
110(a)(2)(A) may be among the statutory
bases that the Agency cites in the course
of addressing the issue in a subsequent
action.16

V. What is EPA’s analysis of
Washington’s submittal?

The Washington SIP submittal lists
specific provisions of the Revised Code
of Washington (RCW) including Chapter
70.94 RCW Washington Clean Air Act;
Chapter 43.21 RCW Department of
Ecology; Chapter 34.05 RCW
Administrative Procedure Act; Chapter
42.30 RCW Open Public Meetings Act;
Chapter 42.17 RCW Public Disclosure
Act; and the Washington Administrative
Code (WAC) Chapters 173—400 through
—492 as codified in the SIP at 40 CFR
part 52 Subpart WW.

110(a)(2)(A): Emission Limits and Other
Control Measures

Section 110(a)(2) requires SIPs to
include enforceable emission limits and
other control measures, means or
techniques, schedules for compliance
and other related matters. EPA notes
that the specific nonattainment area
plan requirements of Section 110(a)(2)(I)
are subject to the timing requirement of

15 EPA has recently utilized this authority to
correct errors in past actions on SIP submissions
related to PSD programs. See, ‘‘Limitation of
Approval of Prevention of Significant Deterioration
Provisions Concerning Greenhouse Gas Emitting-
Sources in State Implementation Plans; Final Rule,”
75 FR 82,536 (Dec. 30, 2010). EPA has previously
used its authority under CAA 110(k)(6) to remove
numerous other SIP provisions that the Agency
determined it had approved in error. See, e.g., 61
FR 38,664 (July 25, 1996) and 62 FR 34,641 (June
27, 1997) (corrections to American Samoa, Arizona,
California, Hawaii, and Nevada SIPs); 69 FR 67,062
(November 16, 2004) (corrections to California SIP);
and 74 FR 57,051 (November 3, 2009) (corrections
to Arizona and Nevada SIPs).

16 EPA has recently disapproved a SIP submission
from Colorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including
section 110(a)(2)(A). See, e.g., 75 FR 42,342 at
42,344 (July 21,2010)(proposed disapproval of
director’s discretion provisions); 76 FR 4,540 (Jan.
26, 2011)(final disapproval of such provisions).
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Section 172, not the timing requirement
of Section 110(a)(1).

Washington’s submittal: The
Washington SIP submittal lists the
emissions limitation regulations of WAC
Chapters 173—400 through -492 as
codified in 40 CFR 52.2470. These
regulations are (in parenthesis: state
adopted date; EPA approval date; and
FR citation):

e WAC 173-400 General Regulations
for Air Pollution Sources (3/22/91; 6/2/
95; 60 FR 28726)

e WAC 173-405 Kraft Pulping Mills
(3/22/91; 1/15/93; 58 FR 4578)

e WAC 173-410 Sulfite Pulping Mills
(3/22/91; 1/15/93; 58 FR 4578)

e WAC 173-415 Primary Aluminum
Plants (3/22/91; 1/15/93; 58 FR 4578)

e WAC 173-425 Open Burning (10/
18/90; 1/15/93; 58 FR 4578)

e WAC 173-433 Solid Fuel Burning
Device Standards (various dates from
12/16/87 to 10/18/90; 1/15/93; 58 FR
4578)

e WAC 173-434 Solid Waste
Incinerator Facilities (various dates from
12/16/87 to 1/22/04; 1/15/93; 58 FR
4578)

e WAC 173-490 Emission Standards
and Controls for Sources Emitting
Volatile Organic Compounds (3/22/91;
9/10/93; 58 FR 37426)

As part of the federally approved SIP
codified in 40 CFR Part 52 Subpart WW,
Washington State has an air quality
permitting program for minor sources.
As discussed previously, major sources
are subject to regulation under the PSD
permitting program implemented by
means of a FIP which incorporates the
PSD program specified at 40 CFR 52.21
(See 40 CFR 52.2497).

Under the Washington Clean Air Act
general authority to adopt enforceable
emission standards and limitations and
other measures necessary for the
attainment and maintenance of NAAQS
is contained in RCW 70.94.331, Powers
and Duties of Department. The
following sections of the statute address
various components of the state’s
emissions control measures and
permitting program:

e RCW 70.94.152 Notice May be
Required of Construction of Proposed
New Contaminant Source—Submission
of Plans—Approval, Disapproval—
Emission Control—‘De Minimis New
Sources” Defined

e RCW 70.94.153 Existing Stationary
Source—Replacement or Substantial
Alteration of Emission Control
Technology

e RCW 70.94.161 Operating Permits
for Air Contaminant Sources—
Generally—Fees, Report to Legislature

¢ RCW 70.94.162 Annual Fees from
Operating Permit Program

¢ RCW 70.94.380 Emission Control
Requirements

e RCW 70.94.395 Air Contaminant
Sources—Regulation by Department;
Authorities May be More Stringent—
Hearing—Standards

¢ RCW 70.94.430 Penalties

¢ RCW 70.94.431 Civil Penalties—
Excusable Excess Emissions

e RCW 70.94.850 Emission Credits
Banking Program—Amount of Credit

EPA analysis: EPA finds that
Washington’s rules as codified in 40
CFR 52.2470, Subpart WW define and
reference emissions limits and
significant emissions rates for air
pollutants including NOx and VOCs,
which are precursors to ozone.
Washington has no areas designated
nonattainment for the 1997 8-hour
ozone NAAQS.

Some of the rules listed above were
approved into the SIP under part D
because certain areas in Washington
were historically nonattainment under
the 1-hour ozone standard and required
maintenance plans to ensure on-going
compliance with the 1997 8-hour ozone
standard. As a result, Washington
regulates ozone and its precursors
through its SIP-approved minor source
permitting program and ozone
maintenance plans. EPA does not
consider SIP requirements triggered by
the nonattainment area mandates in part
D of Title I of the CAA to be governed
by the submission deadline of section
110(a)(1), and EPA is not proposing to
find the SIP to be adequate for purposes
of CAA Part D requirements in this
action. Nevertheless, Washington has
referenced some SIP provisions
originally submitted in response to part
D in its submittal documenting its
compliance with the infrastructure
requirements of section 110(a)(1) and
(2). Washington has over time updated
the elements of its SIP addressing the
ozone NAAQS, and the provisions
reviewed here are a weave of SIP
revisions submitted in response to the
infrastructure requirements of section
110(a)(2) and the nonattainment
requirements of part D.

For the purposes of this action, EPA
is reviewing any rules originally
submitted in response to part D solely
for the purposes of determining whether
they support a finding that the state has
met the basic infrastructure
requirements under section 110(a)(2).
EPA is proposing to approve
Washington’s SIP as meeting the
requirements of section 110(a)(2)(A) for
the 1997 8-hour ozone NAAQS.

In this action, EPA is not proposing to
approve or disapprove any existing state
provisions with regard to excess
emissions during startup, shutdown, or

malfunction (SSM) of operations at a
facility. EPA believes that a number of
states may have SSM provisions that are
contrary to the Clean Air Act and
existing EPA guidance 17 and the
Agency plans to address such state
regulations in the future. In the
meantime, EPA encourages any state
having a deficient SSM provision to take
steps to correct it as soon as possible.

In this action, EPA is not proposing to
approve or disapprove any existing state
rules relating to director’s discretion or
variance provisions. EPA believes that a
number of states may have such
provisions that are contrary to the Clean
Air Act and existing EPA guidance (52
FR 45109), November 24, 1987, and the
Agency plans to take action in the future
to address such state regulations. In the
meantime, EPA encourages any state
having a director’s discretion or
variance provision that is contrary to the
Clean Air Act and EPA guidance to take
steps to correct the deficiency as soon
as possible.

110(a)(2)(B): Ambient Air Quality
Monitoring/Data System

Section 110(a)(2)(B) requires SIPs to
include provisions to provide for
establishment and operation of ambient
air quality monitors, collecting and
analyzing ambient air quality data, and
making these data available to EPA
upon request.

Washington’s submittal: Washington
references RCW 70.94.331(5) which
requires Ecology to provide for or
conduct surveillance program that:
monitors the quality of the ambient
atmosphere, monitors the
concentrations and movements of air
contaminants, and determines the
quantity of emissions to the atmosphere.
The regulations implementing this
provision are contained in WAC 173—
400-105 Records, Monitoring and
Reporting as codified in the SIP at 40
CFR 52.2470, Subpart WW.

EPA analysis: In accordance with
EPA’s air quality monitoring
requirements of 40 CFR part 58 states
are required to submit annual network
reviews to determine if the network
achieved its required air monitoring
objectives and if it should be modified
(e.g., termination, relocation or
establishment of monitoring stations) to
meet those objectives. Washington’s
most recent annual network review was

17 Steven Herman, Assistant Administrator for
Enforcement and Compliance Assurance, and
Robert Perciasepe, Assistant Administrator for Air
and Radiation. ““State Implementation Plans (SIPs):
Policy Regarding Excess Emissions During
Malfunctions, Startup, and Shutdown.”
Memorandum to EPA Air Division Directors,
August 11, 1999.
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approved by EPA on December 7, 2011,
and is available to the public on the
Ecology Web site at http://
www.ecy.wa.gov/biblio/1102017.html.
This plan includes, among other things,
the locations for the ozone monitoring
network. In addition, Washington sends
real time air monitoring information for
ozone, particulate matter, and carbon
monoxide to EPA’s AIRNow Web page
at http://www.airnow.gov and also
provides the information on the Ecology
Web site at https://fortress.wa.gov/ecy/
enviwa/Default.ltr.aspx. Based on the
foregoing, EPA proposes to approve the
Washington’s SIP as meeting the
requirements of CAA Section
110(a)(2)(B) for the 1997 8-hour ozone
NAAQS.

110(a)(2)(C): Program for Enforcement
of Control Measures

Section 110(a)(2)(C) requires states to
include a program providing for
enforcement of all SIP measures and the
regulation of construction of new or
modified stationary sources, including a
program to meet PSD and
nonattainment NSR requirements.

Washington’s submittal: Washington
State cites the following regulatory
provisions contained in the SIP which
provide for the enforcement of the
measures described in subparagraph
(A). As discussed previously,
Washington State has an EPA-approved
air quality permitting program for minor
sources. For major sources, EPA has a
FIP in place to implement the PSD
program.

e WAC 173-400-230 Regulatory
Actions (state adopted date 3/20/93;
EPA approval date 6/2/95; 60 FR 28726)

e WACGC 173-400-240 Criminal
Penalties (state adopted date 3/22/91;
EPA approval date 6/2/95; 60 FR 28726)

Ecology’s enforcement powers are
derived from the statutory provisions in
Chapter 70.94 RCW:

e RCW 70.94.141 Air Pollution
Control Authority—Powers and Duties
of Activated Authority

e RCW 70.94.200 Investigation of
Conditions by Control Officer or
Department—Entering Private, Public
Property

e RCW 70.94.211 Enforcement
Actions by Air Authority—Notice to
Violators

e RCW 70.94.332 Enforcement
Actions by Department—Notice to
Violators

e RCW 70.94.425 Restraining
Orders—Injunctions

e RCW 70.94.430 Penalties

e RCW 70.94.431 Civil Penalties—
Excusable Excess Emissions

e RCW 70.94.435 Additional Means
for Enforcement of Chapter

EPA analysis: To generally meet the
requirements of section 110(a)(2)(C), the
state is required to have a minor NSR
permitting program adequate to
implement the 1997 8-hour ozone
NAAQS. For major sources a FIP is in
place to implement the PSD program.
Because the SIP does not contain
approved PSD permitting provisions,
EPA is proposing to disapprove that
aspect of the SIP. However, as explained
previously, EPA need not take any
additional action related to the section
110(a)(2) provisions that are contingent
upon adequate PSD permitting
provisions in the SIP because these
requirements are currently addressed by
a FIP. Also, as discussed above, in this
action EPA is not evaluating
nonattainment related provisions, such
as the nonattainment NSR program
required by part D of the CAA, nor does
Washington have nonattainment areas
for the 1997 8-hour ozone NAAQS.

EPA believes Washington code
provides Ecology with the authority to
enforce the air quality laws, regulations,
permits, and orders promulgated
pursuant to WAC Chapters 173-400
through —492 as codified in the SIP at
40 CFR 52.2470, Subpart WW. Ecology
staffs and maintains an enforcement
program to ensure compliance with SIP
requirements. The Ecology director may
issue a restraining order for polluting
activities that constitute or will
constitute a violation under the SIP
approved provisions of WAC 173-400—
230(4). Enforcement cases may be
referred to the state Attorney General’s
Office for civil or criminal enforcement.
Therefore, EPA is proposing to approve
the Washington SIP as meeting the
requirements of 110(a)(2)(C) related to
enforcement for the 1997 8-hour ozone
NAAQS.

In this action, EPA is not proposing to
approve or disapprove the state’s
existing minor NSR program itself to the
extent that it is inconsistent with EPA’s
regulations governing this program,
such as the SSM and director’s
discretion provisions discussed with
respect to 110(a)(2)(A). EPA believes
that a number of states may have minor
NSR provisions that are contrary to the
existing EPA regulations for this
program. EPA intends to work with
states to reconcile state minor NSR
programs with EPA’s regulatory
provisions for the program. The
statutory requirements of section
110(a)(2)(C) provide for considerable
flexibility in designing minor NSR
programs, and EPA believes it may be
time to revisit the regulatory
requirements for this program to give
the states an appropriate level of
flexibility to design a program that

meets their particular air quality
concerns, while assuring reasonable
consistency across the country in
protecting the NAAQS with respect to
new and modified minor sources.

110(a)(2)(D): Interstate Transport

Section 110(a)(2)(D) requires SIPs to
include provisions prohibiting any
source or other type of emissions
activity in one state from contributing
significantly to nonattainment, or
interfering with maintenance of the
NAAQS in another state, or from
interfering with measures required to
prevent significant deterioration of air
quality or to protect visibility in another
state. As noted above, this action does
not address the requirements of
110(a)(2)(D() for the 1997 8-hour ozone
NAAQS which were previously
approved by EPA on January 13, 2009
(74 FR 1501).

Interstate and International Transport
Provisions

Section 110(a)(2)(D)(ii) requires SIPs
to include provisions ensuring
compliance with the applicable
requirements of sections 126 and 115
(relating to interstate and international
pollution abatement). Specifically,
section 126(a) requires new or modified
major sources to notify neighboring
states of potential impacts from the
source.

EPA analysis: The notification
requirements of CAA section 126(a)
pertain only to major proposed new or
modified sources. As previously
discussed, the major source PSD
program in Washington is implemented
under a FIP and is therefore not part of
this action. The state has no pending
obligations under section 115 or 126(b)
of the Act. Because the PSD permitting
program is implemented pursuant to a
FIP, EPA is proposing to disapprove the
Washington SIP because it does not
meet the requirements of CAA section
110(a)(2)(D)(ii) for the 1997 8-hour
ozone NAAQS. However, these
requirements are adequately satisfied by
the FIP and thus no additional action by
Washington or EPA is needed to satisfy
this infrastructure requirement for the
1997 8-hour ozone NAAQS.

110(a)(2)(E): Adequate Resources

Section 110(a)(2)(E) requires states to
provide (i) necessary assurances that the
state will have adequate personnel,
funding, and authority under state law
to carry out the SIP (and is not
prohibited by any provision of Federal
or state law from carrying out the SIP or
portion thereof), (ii) requires that the
state comply with the requirements
respecting state boards under section
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128 and (iii) necessary assurances that,
where the state has relied on a local or
regional government, agency, or
instrumentality for the implementation
of any SIP provision, the state has
responsibility for ensuring adequate
implementation of such SIP provision.

Washington’s submittal: Ecology cites
the following:

Chapter 43.21A RCW provides
authority for the director to employ
personnel necessary for administration
of this chapter. Chapters 43.21A and
70.94 RCW provide for Ecology’s rule-
making authority. Ecology’s Air Quality
Program is funded through the
following funding sources: the state
General Fund, section 105 of the CAA
grant program, Air Operating Permit
Account (permit fees from large
industrial sources), and Air Pollution
Control Account (permit fees for
burning and annual fees for small
industrial air pollution sources).

The SIP-approved provisions of
WACs 173-400-220 Requirements for
Board Members and 173-400-260
Conflict of Interest (state adopted date
3/22/91; EPA approval date 6/2/95; 60
FR 28726) provide that no state board or
body which approves operating permits
or enforcement orders, either in the first
instance or upon appeal, shall be
constituted of less than a majority of
members who represent the public
interest and who do not derive a
significant portion of their income from
persons subject to operating permits.
State law also provides that any
potential conflicts of interest by
members of such board or body or the
head of any executive agency with
similar powers be adequately disclosed.
See RCW 34.05.425 Administrative
Procedure Act; RCW 42.17 Public
Disclosure Act; RCW 70.94.100
Composition of Local Air Authorities’
Board; Conflict of Interest
Requirements.

Ecology works with other
organizations and agencies and may
enter into agreements allowing for
implementation of the air pollution
controls by another agency. However,
RCW 70.94.370 states that no provision
of this chapter or any recommendation
of the state board or of any local or
regional air pollution program is a
limitation on the power of a state agency
in the enforcement, or administration of
any provision of law which it is
specifically permitted or required to
enforce or administer.

EPA analysis: Regarding adequate
personnel, funding and authority, EPA
believes the Washington SIP meets the
requirements of this element.
Washington receives sections 103 and
105 grant funds from EPA and provides

state matching funds necessary to carry
out SIP requirements. Regarding the
state board requirements under section
128, EPA approved WAC 173-400-220
Requirements for Board Members and
WAC 173-400-260 Conflict of Interest
as meeting the section 128 requirements
on June 2, 1995 (60 FR 28726). Finally,
regarding state responsibility and
oversight of local and regional entities,
RCW 70.94.370 provides Ecology with
adequate authority to carry out SIP
obligations with respect to the 1997 8-
hour ozone NAAQS. Therefore EPA is
proposing to approve the Washington
SIP as meeting the requirements of CAA
Section 110(a)(2)(E) for the 1997 8-hour
ozone NAAQS.

110(a)(2)(F): Stationary Source
Monitoring System

Section 110(a)(2)(F) requires (i) the
installation, maintenance, and
replacement of equipment, and the
implementation of other necessary
steps, by owners or operators of
stationary sources to monitor emissions
from such sources, (ii) periodic reports
on the nature and amounts of emissions
and emissions-related data from such
sources, and (iii) correlation of such
reports by the state agency with any
emission limitations or standards
established pursuant to the CAA, which
reports shall be available at reasonable
times for public inspection.

Washington’s submittal: Washington’s
SIP submittal refers to the following SIP
approved regulatory provisions:

¢ WAC 173—-400-105 Records,
Monitoring, and Reporting (state
adopted date 9/20/93; EPA approval
date 6/2/95; 60 FR 28726)

e WAC 173-400-110 New Source
Review (NSR) (state adopted date 3/22/
91; EPA approval date 6/2/95; 60 FR
28726)

e WAC 173-400-112 Requirements
for New Sources in Nonattainment
Areas (state adopted date 3/22/91; EPA
approval date 6/2/95; 60 FR 28726)

e WAC 173-400-113 Requirements
for New Sources in Attainment or
Unclassifiable Areas (state adopted date
3/22/91; EPA approval date 6/2/95; 60
FR 28726)

EPA analysis: The provisions cited by
the Washington SIP submittal provide
for monitoring, recordkeeping and
reporting requirements for sources. As
note previously, Washington State has
an EPA-approved air quality permitting
program for minor sources. A FIP
implements the PSD program
requirements for major sources. EPA
proposes to approve the Washington SIP
as meeting the requirements of CAA
Section 110(a)(2)(F) for the 1997 8-hour
ozone NAAQS, with the exception of

those aspects of the infrastructure
requirements which relate to PSD
permitting. EPA proposes disapprove
that aspect of the SIP because the PSD
provisions continue to be implemented
by a FIP. Accordingly, no additional
action is needed by Washington or EPA
in response to this proposed
disapproval.

110(a)(2)(G): Emergency Episodes

Section 110(a)(2)(G) requires states to
provide for authority to address
activities causing imminent and
substantial endangerment to public
health, including contingency plans to
implement the emergency episode
provisions in their SIPs.

Washington’s submittal: The
Washington submittal cites the
emergency episode regulations of WAC
173—435 approved into the SIP by EPA
on January 15, 1993 (58 FR 4578). The
significant harm level for ozone under
the SIP approved WAC 173-435 is
identical to the level contained in the
current Federal regulations at 40 CFR
51.151.

EPA analysis: As noted in EPA’s
October 2, 2007 guidance, the
significant harm level for the 8-hour
ozone NAAQS shall remain unchanged
at 0.60 ppm ozone, 2 hour average, as
indicated in 40 CFR 51.151. EPA
believes that the existing ozone-related
provisions of 40 CFR 51 Subpart H
remain appropriate. Washington’s
regulations discussed above, which
have previously been approved by EPA
into the SIP on January 15, 1993 (58 FR
4578) continue to be consistent with the
requirements of 40 CFR 51.151.
Accordingly, EPA proposes to find that
the Washington SIP is adequate for
purposes of CAA section 110(a)(2)(G) for
the 1997 8-hour ozone NAAQS.

110(a)(2)(H): Future SIP Revisions

Section 110(a)(2)(H) requires that SIPs
provide for revision of such plan (i)
from time to time as may be necessary
to take account of revisions of such
national primary or secondary ambient
air quality standard or the availability of
improved or more expeditious methods
of attaining such standard, and (ii),
except as provided in paragraph
110(a)(3)(C), whenever the
Administrator finds on the basis of
information available to the
Administrator that the SIP is
substantially inadequate to attain the
NAAQS which it implements or to
otherwise comply with any additional
requirements under the CAA.

Washington’s submittal: Washington’s
SIP submittal refers to RCW 70.94
which gives Ecology the authority to
promulgate rules and regulations to
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maintain and protect Washington’s air
quality and to comply with the federal
requirements, including revisions of
NAAQS, SIPs, and responding to EPA’s
findings.

EPA analysis: RCW 70.94.510
specifically requires Ecology to
cooperate with the federal government
in order to insure the coordination of
the provisions of the federal and state
clean air acts. EPA proposes to approve
the Washington SIP as meeting the
requirements of section 110(a)(2)(H) for
the 1997 8-hour ozone NAAQS.

110(a)(2)(I): Nonattainment Area Plan
Revision Under Part D

EPA analysis: There are two elements
identified in section 110(a)(2) not
governed by the 3 year submission
deadline of section 110(a)(1) because
SIPs incorporating necessary local
nonattainment area controls are not due
within 3 years after promulgation of a
new or revised NAAQS, but rather due
at the time of the nonattainment area
plan requirements pursuant to section
172. These requirements are: (i)
Submissions required by section
110(a)(2)(C) to the extent that subsection
refers to a permit program as required in
part D Title I of the CAA, and (ii)
submissions required by section
110(a)(2)(I) which pertain to the
nonattainment planning requirements of
part D, Title I of the CAA. As a result,
this action does not address
infrastructure elements related to
section 110(a)(2)(C) with respect to
nonattainment NSR or section
110(a)(2)(@).

110(a)(2)(]): Consultation With
Government Officials

Section 110(a)(2)(J) requires states to
provide a process for consultation with
local governments and Federal Land
Managers carrying out NAAQS
implementation requirements pursuant
to Section 121 relating to consultation.
Section 110(a)(2)(]) further requires
states to notify the public if NAAQS are
exceeded in an area and to enhance
public awareness of measures that can
be taken to prevent exceedances. Lastly,
section 110(a)(2)(J) requires states to
meet applicable requirements of part C
related to prevention of significant
deterioration and visibility protection.

Washington’s submittal: Washington’s
SIP submittal refers to a number of laws
and regulations relating to consultation
and public notification:

e WAC 173-400-171 Public
Involvement (state effective date 9/20/
93; EPA approval date 6/2/95; 60 FR
28726).

e WAC 173—435-050 Emergency
Episode Plan (state effective date 1/3/89;

EPA approval date 1/15/93; 58 FR
4578).

e RCW 70.94.141 Washington Clean
Air Act, Air Pollution Control
Authority—Powers and Duties of
Activated Authority.

e RCW 70.94.240 Washington Clean
Air Act, Air Pollution Control Advisory
Council.

¢ RCW 34.05 Administrative
Procedure Act.

¢ RCW 42.30 Open Public Meetings
Act.

EPA analysis: Under the SIP approved
provisions of WAC 173-400-171 Public
Involvement, Ecology routinely
coordinates with local governments,
states, federal land managers, and other
stakeholders on air quality issues and
provides notice to appropriate agencies
related to permitting actions.
Washington regularly participates in
regional planning processes including
the Western Regional Air Partnership
which is a voluntary partnership of
states, tribes, federal land managers,
local air agencies, and the U.S. EPA
whose purpose is to understand current
and evolving regional air quality issues
in the West. Therefore EPA proposes to
approve the Washington SIP as meeting
the requirements of CAA Section
110(a)(2)(]) for consultation with
government officials.

Washington sends real time air
monitoring information for ozone,
particulate matter, and carbon
monoxide to EPA’s AIRNow Web page
at http://www.airnow.gov and also
provides the information on Ecology’s
Web site at https://fortress.wa.gov/ecy/
enviwa/Default.Itr.aspx. Therefore, EPA
is proposing to approve the Washington
SIP as meeting the requirements of CAA
Section 110(a)(2)(]) for public
notification.

Turning to the requirement in section
110(a)(2)(J) that the SIP meet the
applicable requirements of part C of title
I of the CAA, EPA has evaluated this
requirement with respect to PSD
permitting. As previously discussed, the
major source PSD permitting program in
Washington is implemented by means
of a FIP. Therefore, EPA proposes to
find that Washington’s SIP must be
disapproved with respect to the
requirements of 110(a)(2)(J) because PSD
provisions are not part of Washington’s
SIP. However, because the PSD
provisions are adequately addressed by
the FIP that is in place, no further action
is needed by Washington or EPA in
response to this proposed disapproval.

With regard to the applicable
requirements for visibility protection,
EPA recognizes that states are subject to
visibility and regional haze program
requirements under part C of the CAA.

In the event of the establishment of a
new NAAQS, however, the visibility
and regional haze program requirements
under part C do not change. Thus we
find that there is no new visibility
obligation triggered under section
110(a)(2)(J) when a new NAAQS
becomes effective.

110(a)(2)(K): Air Quality and Modeling/
Data

Section 110(a)(2)(K) requires that SIPs
provide for (i) the performance of such
air quality modeling as the
Administrator may prescribe for the
purpose of predicting the effect on
ambient air quality of any emissions of
any air pollutant for which the
Administrator has established a national
ambient air quality standard, and (ii) the
submission, upon request, of data
related to such air quality modeling to
the Administrator.

Washington’s submittal: Washington’s
SIP submittal refers to the SIP-approved
minor source NSR permitting provisions
in WAC 173-400-110, -112, and —113
(State adopted date 3/22/91; EPA
approval date 6/2/95; 60 FR 28726),
which models pollutant concentrations
in the ambient air based on EPA’s
guidance and latest methodologies and
techniques specified in 40 CFR 51,
Appendix W (Guideline on Air Quality
Models). Ecology also cites the
Washington Clean Air Act (specifically
RCW 70.94.011 Declaration of Public
Policies and Purpose and RCW
70.94.510 Policy to Cooperate with
Federal Government) which directs
Ecology to cooperate with the federal
government in order to coordinate and
implement federal and state clean air
acts, which would include the
submission of data related to air quality
modeling to the Administrator.

EPA analysis: Washington models
estimates of ambient concentrations
based on 40 CFR part 51 Appendix W
(Guidelines on Air Quality Models).
Any change or substitution from models
specified in 40 CFR part 51, Appendix
W is subject to notice and opportunity
for public comment. While Washington
has no nonattainment areas for the 1997
8-hour ozone NAAQS, modeling was
used to support maintenance plans and
redesignation to attainment requests for
the historical nonattainment areas of
Puget Sound and Vancouver approved
by EPA on September 26, 1996 (61 FR
50438) and May 19, 1997 (62 FR 27204),
respectively. Modeling data has been
provided to EPA in this context. Based
on the foregoing, EPA proposes to
approve Washington’s SIP as meeting
the requirements of CAA Section
110(a)(2)(K) for the 1997 8-hour ozone
NAAQS.
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110(a)(2)(L): Permitting Fees

Section 110(a)(2)(L) requires SIPs to
require each major stationary source to
pay permitting fees to cover the cost of
reviewing, approving, implementing,
and enforcing a permit, until such time
as the SIP fee requirement is superseded
by EPA’s approval of the state’s Title V
operating permit program.

Washington’s submittal: Washington’s
SIP submittal refers to RCW 70.94.162,
Annual Fees from Operating Permit
Program Source to Gover Cost of
Program, which provides Ecology
authority to establish a schedule of fees
for permits based upon the costs of
filing and investigating applications,
issuing or denying permits, carrying out
Title V requirements, and determining
compliance. Washington’s submittal
also refers to WAC 173-455, Air Quality
Fee Regulation, which requires payment
of permit fees based on a specified table
of sources and fee schedule.

EPA analysis: On August 13, 2001 (66
FR 42439), EPA fully approved
Washington’s Title V program. As part
of the approval process, Washington’s
Title V program included a
demonstration the state will collect a fee
from Title V sources above the
presumptive minimum in accordance
with 40 CFR 70.9(b)(2)(i). Therefore,
EPA proposes to find that Washington
has satisfied the requirements of CAA
Section 110(a)(2)(L) for the 1997 8-hour
ozone NAAQS.

110(a)(2)(M): Consultation/Participation
by Affected Local Entities

Section 110(a)(2)(M) requires states to
provide for consultation and
participation in SIP development by
local political subdivisions affected by
the SIP.

Washington’s submittal: Washington’s
SIP submittal refers to the following
laws and regulations:

e WAC 173-400-171 Public
Involvement (state effective date 9/20/
93; EPA approval date 6/2/95; 60 FR
28726).

e RCW 34.05 Administrative
Procedure Act.

e RCW 42.30 Open Public Meetings
Act.

e RCW 70.94.240 Washington Clean
Air Act, Air Pollution Control Advisory
Council.

EPA analysis: As discussed in the
narrative relating to 110(a)(2)(]), Ecology
routinely coordinates with local
governments and other stakeholders on
air quality issues. The public
involvement regulations cited in
Washington’s submittal were previously
approved into Washington’s federally-
approved SIP on June 2, 1995 (60 FR

28726). Therefore, EPA proposes to find
that Washington’s SIP meets the
requirements of CAA Section
110(a)(2)(M) for the 1997 8-hour ozone
NAAQS.

VI. Scope of Proposed Action

This proposed SIP approval does not
extend to sources or activities located in
“Indian Country” as defined in 18
U.S.C. 1151.18 Consistent with previous
Federal program approvals or
delegations, EPA will continue to
implement the Act in Indian Country
because Washington did not adequately
demonstrate authority over sources and
activities located within the exterior
boundaries of Indian reservations and
other areas of Indian Country. The one
exception is within the exterior
boundaries of the Puyallup Indian
Reservation, also known as the 1873
Survey Area. Under the Puyallup Tribe
of Indians Settlement Act of 1989, 25
U.S.C. 1773, Congress explicitly
provided state and local agencies in
Washington authority over activities on
non-trust lands within the 1873 Survey
Area. Therefore, EPA’s proposed SIP
approval applies to sources and
activities on nontrust lands within the
1873 Survey Area.

VII. Proposed Action

EPA is proposing to approve the
following section 110(a)(2)
infrastructure elements for Washington
for the 1997 ozone NAAQS: (A), (B), (C),
(D)), (E), (), (G), (H), (J), (K), (L), (M),
except for those portions of (C), (D)(ii),
and (J) which relate to PSD and are
addressed by the FIP codified at 40 CFR
52.2497. Therefore, EPA proposes to
disapprove the SIP as inadequate for
these PSD-related requirements, but no
additional action is required by the state
or EPA pursuant to this proposed
disapproval because the requirements
are adequately addressed by the FIP.
EPA is also taking no action on
infrastructure elements (D)(i) and (I) for
the 1997 ozone NAAQS. This action is
being taken under section 110 of the
CAA.

18 “Indian country” is defined under 18 U.S.C.
1151 as: (1) All land within the limits of any Indian
reservation under the jurisdiction of the United
States Government, notwithstanding the issuance of
any patent, and including rights-of-way running
through the reservation, (2) all dependent Indian
communities within the borders of the United
States, whether within the original or subsequently
acquired territory thereof, and whether within or
without the limits of a State, and (3) all Indian
allotments, the Indian titles to which have not been
extinguished, including rights-of-way running
through the same. Under this definition, EPA treats
as reservations trust lands validly set aside for the
use of a Tribe even if the trust lands have not been
formally designated as a reservation.

VIII. Washington Notice Provision

Washington’s Regulatory Reform Act
of 1995, codified at Chapter 43.05
Revised Code of Washington (RCW),
precludes “regulatory agencies”, as
defined in RCW 43.05.010, from
assessing civil penalties under certain
circumstances. EPA has determined that
Chapter 43.05 of the RCW, often referred
to as “House Bill 1010,” conflicts with
the requirements of CAA section
110(a)(2)(A) and (C) and 40 CFR
51.230(b) and (e). Based on this
determination, Ecology has determined
that Chapter 43.05 RCW does not apply
to the requirements of Chapter 173-422
WAC. See 66 FR 35115, 35120 (July 3,
2001). The restriction on the issuance of
civil penalties in Chapter 43.05 RCW
does not apply to local air pollution
control authorities in Washington
because local air pollution control
authorities are not “regulatory agencies”
within the meaning of that statute. See
66 FR 35115, 35120 (July 3, 2001).

In addition, EPA is relying on the
State’s interpretation of another
technical assistance law, RCW
43.21A.085 and .087, to conclude that
the law does not impinge on the State’s
authority to administer Federal Clean
Air Act programs. The Washington
Attorney Generals’ Office has concluded
that RCW 43.21A.085 and .087 do not
conflict with Federal authorization
requirements because these provisions
implement a discretionary program.
EPA understands from the State’s
interpretation that technical assistance
visits conducted by the State will not be
conducted under the authority of RCW
43.21A.085 and .087. See 66 FR 16, 20
(January 2, 2001); 59 FR 42552, 42555
(August 18, 1994).

IX. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves the state’s law
as meeting Federal requirements and
does not impose additional
requirements beyond those imposed by
the state’s law. For that reason, this
proposed action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);
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¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in Washington 19 and EPA notes
that it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, and Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.

19 The one exception is within the exterior
boundaries of the Puyallup Indian Reservation, also
known as the 1873 Survey Area. Under the
Puyallup Tribe of Indians Settlement Act of 1989,
25 U.S.C. 1773, Congress explicitly provided State
and local agencies in Washington authority over
activities on non-trust lands within the 1873 Survey
Area.

Dated: February 23, 2012.
Dennis J. McLearran,
Regional Administrator, Region 10.
[FR Doc. 2012-5393 Filed 3—-5-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[EPA-R06-RCRA-2011-0478; FRL-9642-5]
Texas: Final Authorization of State

Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The State of Texas has
applied to EPA for Final authorization
of the changes to its hazardous waste
program under the Resource
Conservation and Recovery Act (RCRA).
EPA proposes to grant Final
authorization to the State of Texas. In
the “Rules and Regulations” section of
this Federal Register, EPA is
authorizing the changes by an
immediate final rule. EPA did not make
a proposal prior to the immediate final
rule because we believe this action is
not controversial and do not expect
comments that oppose it. We have
explained the reasons for this
authorization in the preamble to the
immediate final rule. Unless we get
written comments which oppose this
authorization during the comment
period, the immediate final rule will
become effective on the date it
establishes, and we will not take further
action on this proposal. If we receive
comments that oppose this action, we
will withdraw the immediate final rule
and it will not take effect. We will then
respond to public comments in a later
final rule based on this proposal. You
may not have another opportunity for
comment. If you want to comment on
this action, you must do so at this time.

DATES: Send your written comments by
April 5, 2012.

ADDRESSES: Send written comments to
Alima Patterson, Region 6, Regional
Authorization Coordinator, (6PD-0),
Multimedia Planning and Permitting
Division, at the address shown below.
You can examine copies of the materials
submitted by the State of Texas during
normal business hours at the following
locations: EPA Region 6, 1445 Ross
Avenue, Dallas, Texas 75202—-2733,
phone number (214) 665-8533; or Texas
Commission on Environmental Quality,
(TCEQ) 12100 Park S. Circle, Austin TX

78753-3087, (512) 239—6079. Comments
may also be submitted electronically or
through hand delivery/courier; please
follow the detailed instructions in the
ADDRESSES section of the immediate
final rule which is located in the Rules
section of this Federal Register.

FOR FURTHER INFORMATION CONTACT:
Alima Patterson (214) 665—8533.
SUPPLEMENTARY INFORMATION: For
additional information, please see the
immediate final rule published in the
“Rules and Regulations”’section of this
Federal Register.

Dated: February 17, 2012
Al Armendariz,
Regional Administrator, Region 6.
[FR Doc. 2012-5378 Filed 3-5—12; 8:45 am|]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[FWS-R1-ES-2011-N251;
FXES11130100000C4-123—-FF01E00000]

Endangered and Threatened Wildlife
and Plants; 5-Year Status Reviews of
46 Species in Idaho, Oregon,
Washington, Nevada, Montana, Hawaii,
Guam, and the Northern Mariana
Islands

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of initiation of reviews;
request for information.

SUMMARY: We, the U.S. Fish and
Wildlife Service, are initiating 5-year
reviews for 46 species in Idaho, Oregon,
Washington, Nevada, Montana, Hawaii,
Guam, and the Northern Mariana
Islands under the Endangered Species
Act of 1973, as amended (Act). We
request any new information on these
species that may have a bearing on their
classification as endangered or
threatened. Based on the results of our
5-year reviews we will determine
whether these species are properly
classified under the Act.

DATES: To ensure consideration in our
reviews, we are requesting submission
of new information no later than May 7,
2012. However, we will continue to
accept new information about any listed
species at any time.

ADDRESSES: For the 44 species in
Hawaii, Guam, and the Northern
Mariana Islands (see Table 1 below),
submit information to: Field Supervisor,
Attention: 5-Year Review, U.S. Fish and
Wildlife Service, Pacific Islands Fish
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and Wildlife Office, 300 Ala Moana
Blvd., Room 3-122, Box 50088,
Honolulu, HI 96850. Information can
also be submitted by email to: pifwo-
5yr-review@fws.gov.

For the Snake River physa snail and
bull trout, submit information to:
Branch Chief, Classification and
Recovery, Attention: 5-Year Review,
U.S. Fish and Wildlife Service, Idaho
Fish and Wildlife Office, 1387 S.
Vinnell Way, Room 368, Boise, ID
83709. Information can also be
submitted by email to:
fws1srbocomment@fws.gov.

FOR FURTHER INFORMATION CONTACT: Jess
Newton, U.S. Fish and Wildlife Service,
Pacific Islands Fish and Wildlife Office
(see ADDRESSES), 808—792—9400 (for
species in Hawaii, Guam, and the
Northern Mariana Islands); or Susan
Burch, U.S. Fish and Wildlife Service,
Idaho Fish and Wildlife Office, 208—
378-5243 (for Snake River physa snail
and bull trout). Individuals who are

hearing impaired or speech impaired
may call the Federal Relay Service at
(800) 877—8337 for TTY assistance.

SUPPLEMENTARY INFORMATION:

I. Why do we conduct 5-year reviews?

Under the Act (16 U.S.C. 1531 et seq.),
we maintain Lists of Endangered and
Threatened Wildlife and Plants (which
we collectively refer to as the List) in
the Code of Federal Regulations (CFR) at
50 CFR 17.11 (for animals) and 17.12
(for plants). Section 4(c)(2)(A) of the Act
requires us to review each listed
species’ status at least once every 5
years. Then, under section 4(c)(2)(B), we
determine whether to remove any
species from the List (delist), to
reclassify it from endangered to
threatened, to reclassify it from
threatened to endangered, or to
conclude that the current listing is
appropriate. Any change in Federal
classification requires a separate
rulemaking process.

We use the following definitions,
from 50 CFR 424.02, in our analysis of
classification status:

(A) Species includes any species or
subspecies of fish, wildlife, or plant,
and any distinct population segment of
any species of vertebrate, that
interbreeds when mature;

(B) Endangered species means any
species that is in danger of extinction
throughout all or a significant portion of
its range; and

(C) Threatened species means any
species that is likely to become an
endangered species within the
foreseeable future throughout all or a
significant portion of its range.

Our regulations at 50 CFR 424.21
require that we publish a notice in the
Federal Register announcing those
species under active review.

II. What species are under review?

This notice announces our active
review of the 46 species listed in
Table 1.

TABLE 1—SPECIES FOR WHICH WE ARE INITIATING A STATUS REVIEW TO DETERMINE IF THEY ARE APPROPRIATELY
LISTED UNDER THE U.S. ENDANGERED SPECIES ACT

Common name Scientific name Status Where listed Final listing rule
Animals
Akepa, Maui ................... Loxops coccineus ochraceus ........... Endangered .................. USA HI) oo 35 FR 16047; 10/13/
1970.
Creeper, Molokai ........... Paroreomyza flammea ..................... Endangered .................. USA HI) i 35 FR 16047; 10/13/
1970.
Crow, Mariana (=aga) .... | Corvus Kubaryi ...........ccccccoecereeenuncns Endangered .................. Western Pacific 49 FR 33885; 8/27/
Ocean—U.S.A. 1984.
(Guam, Rota).
Duck, Laysan ................. Anas laysanensis .............ccccccooeeenns Endangered .................. USA HI) i 32 FR 4001; 3/11/1967.
Finch, Laysan ................ Telespyza cantans ............ccccceeueene.. Endangered .................. USA (HI) o 32 FR 4001; 3/11/1967.
Fruit bat, Mariana .......... Pteropus mariannus mariannus  ....... Threatened .................... Western Pacific 70 FR 1190; 1/06/2005.
Ocean—U.S.A. (GU,
MP).
Honeycreeper, crested .. | Palmeria dolei ...........c.ccoccivcieionns Endangered ................. USA. HI) o 32 FR 4001; 3/11/1967.
Kingfisher, Guam Micro- | Halcyon cinnamomina cinnamomina | Endangered .................. Western Pacific 49 FR 33885; 8/27/
nesian. Ocean—U.S.A. 1984.
(Guam).
Parrotbill, Maui ............... Pseudonestor xanthophrys ............... Endangered .................. USA (HI) i 32 FR 4001; 3/11/1967.
Po'ouli ...oooieiiiiiiiiieee Melamprosops phaeosoma .............. Endangered .................. USA HI) i 40 FR 44151; 9/25/
1975.
Rail, Guam ........c........... Rallus owstoni ...........ccccccvvueeveeeeennn. Endangered, Non-Es- Western Pacific 49 FR 33881; 8/27/

sential Experimental Ocean—U.S.A. 1984.
Population. (Guam, Rota).
Snail, Snake River Physa natricing ...........cccccccecveevvneennee. Endangered .................. US.A. (ID) e 57 FR 59244; 12/14/
physa. 1992.
Thrush, Molokai ............. Myadestes lanaiensis rutha .............. Endangered .................. USA HI) i 35 FR 16047; 10/13/
1970.
Trout, bull ....occovrirene Salvelinus confluentus ...................... Threatened ................... U.S.A., coterminous 64 FR 58910; 11/01/
(lower 48 states); oc- 1999.
curs in ID, OR, WA,
NV, and MT.
White-eye, bridled .......... Zosterops conspicillatus | Endangered .................. Western Pacific 49 FR 33885; 8/27/
conspicillatus. Ocean—U.S.A. 1984.
(Guam).
Plants
No common name ......... Abutilon eremitopetalum ................... Endangered .................. USA HI) i 56 FR 47694; 9/20/

1991.
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TABLE 1—SPECIES FOR WHICH WE ARE INITIATING A STATUS REVIEW TO DETERMINE IF THEY ARE APPROPRIATELY
LISTED UNDER THE U.S. ENDANGERED SPECIES ACT—Continued

Common name Scientific name Status Where listed Final listing rule
Liliwai ..o Acaena exigua .............ccoeeeeeenenns Endangered .................. USA HI) oo 57 FR 20787; 5/15/
Pua ‘ala ..o Brighamia rocKii .............ccccccevveeene Endangered .................. USA HI) oo 5713224;6339; 10/8/
Kamanomano ................. Cenchrus agrimonioides ................... Endangered ................. USA HI) i 61132253123; 10/10/
Haha ..o Cyanea dunbarii ............cccccecveeeneenn Endangered .................. USA (HI) i 611!3!3253137; 10/10/

Cyanea hamatiflora ssp. hamatiflora | Endangered .. .. | U.S.A. (HI) 64 FR 48323; 9/3/1999.
Cyanea lobata ..........ccccocoueveioennncnn. Endangered .................. U.S.A. (HI) 57 FR 20787; 5/15/
1992.
Haha .....ccooooeiiiiiiis Cyanea macrostegia ssp. gibsonii ... | Endangered ................. US.A HI) oo 56 FR 47694; 9/20/
1991.
Haha .....ccooooeiiiiiiis Cyanea mceldowneyi ............cc....... Endangered .................. USA HI) i, 57 FR 20787; 5/15/
1992.
Haha .....ccooooeiiiiiiis Cyanea procera ............ccccceceeeeenenn. Endangered .................. USA HI) i, 57 FR 46339; 10/8/
1992.
No common name ......... Diplazium molokaiense ..................... Endangered .................. USA HI) i 59 FR 49031; 9/26/
1994.
Na‘ena‘e ......cccceeveevnnens Dubautia plantaginea ssp. humilis ... | Endangered U.S.A. (HI) 64 FR 48323; 9/3/1999.
Gardenia (=Na‘u), Ha- Gardenia brighamii ............c.cccccoee.. Endangered U.S.A. (HI) 50 FR 33731; 8/21/
waiian. 1985.
Kopa ...oooeeiiiiiieieeeee Hedyotis schlechtendahliana var. | Endangered .................. USA (HI) oo 64 FR 48323; 9/3/1999.
remyi.
Wawae'iole ........cccceuee. Huperzia mannii .............ccccccoevveenee.. Endangered .................. USA (HI) i 57 FR 20787; 5/15/
1992.
Kohe malama malama o | Kanaloa kahoolawensis .................... Endangered .................. USA (HI) i 64 FR 48323; 9/3/1999.
kanaloa.
Koki‘o, Cooke’s .............. Kokia COOKEI ......cuueeveeeecccieeeaaeeenn, Endangered .................. US.A. (HI) oo 44 FR 62471; 10/30/
1979.
Kamakahala ................... Labordia triflora .............cccecveneennnen. Endangered .................. USA (HI) oo 64 FR 48323; 9/3/1999.
Nehe ..o Lipochaeta kamolensis ..................... Endangered .................. USA HI) i, 57 FR 20787; 5/15/
1992.
No common name ......... Lysimachia maxima ..............ccc........ Endangered .................. USA HI) i, 61 FR 53137; 10/10/
1996.
Alani ..o Melicope adscendens ...................... Endangered .................. USA HI) i, 59 FR 62352; 12/5/
1994.
Alani ..o Melicope knudsenii .............cccccc...... Endangered .................. USA HI) i, 59 FR 9327; 2/25/1994.
Alani ..o Melicope mucronulata ...................... Endangered .................. USA (HI) i 57 FR 20787; 5/15/
1992.
No common name ......... Phyllostegia hispida Endangered .. .. | US.A. (HI) 73 FR 9078; 2/19/2008.
No common name ......... Platanthera holochila Endangered .................. U.S.A. (HI) 61 FR 53123; 10/10/
1996.
Lo‘Ulu oo Pritchardia munroi ..............ccccccco..... Endangered .................. USA HI) i, 57 FR 46339; 10/8/
1992.
No common name ......... Pteris lidgatei ..........cccoeveeiieenienannen. Endangered .................. USA HI) i, 59 FR 49031; 9/26/
1994.
Remya, Maui .................. Remya mauiensis Endangered U.S.A. (HI) 56 FR 1453; 1/14/1991.
Naupaka, dwarf Scaevola coriacea Endangered U.S.A. (HI) 51 FR 17974; 5/16/
1986.
No common name ......... Silene alexandri .............cccccoevuenee. Endangered .................. USA (HI) i 57 FR 46339; 10/8/
1992.
No common name ......... Stenogyne bifida ............cccccovevnenee. Endangered .................. USA (HI) i 57 FR 46339; 10/8/
1992.
III. What information do we consider in distribution, abundance, demographics, (E) Other new information, data, or
the review? and genetics; corrections including, but not limited

(B) Habitat conditions including, but to, taxonomic or nomenclatural changes,

A 5-year review considers all new not limited to, amount, distribution, and identification of erroneous information

information available at the time of the

) ) ¢ suitability; contained in the List, and improved
review. In conductu.lg thgse reviews, we (C) Conservation measures that have analytical methods.
consider the best scientific and been implemented that benefit the

commercial data that has become IV. How do we determine whether a

species; o
available since the listing determination P(D) Threat status and trends (see five ~ SPECI€S 18 endangered or threatened?
or most recent status review, such as: factors under heading “How Do We Section 4(a)(1) of the Act requires that
(A) Species biology including, but not Determine Whether a Species is we determine whether a species is

limited to, population trends, Endangered or Threatened?”’); and
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endangered or threatened based on one
or more of the five following factors:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

Under section 4(b)(1) of the Act, we
must base our assessment of these
factors solely on the best scientific and
commercial data available.

V. What could happen as a result of this
review?

For each species under review, if we
find new information that indicates a
change in classification may be
warranted, we may propose, through
formal rulemaking, to:

(A) Reclassify the species from
threatened to endangered (uplist);

(B) Reclassify the species from
endangered to threatened (downlist); or

(C) Remove the species from the List
(delist).

If we determine that a change in
classification is not warranted, then no
formal rulemaking is required; the
species remains on the List under its
current status.

VI. Request for New Information

To ensure that a 5-year review is
complete and based on the best
available scientific and commercial
information, we request new
information from all sources. See “What
Information Do We Consider in Our
Review?” for specific criteria. If you
submit information, please support it
with documentation such as maps,
bibliographic references, methods used
to gather and analyze the data, and/or
copies of any pertinent publications,
reports, or letters by knowledgeable
sources.

If you wish to provide information for
any species listed above, please submit
your comments and materials to the
appropriate contact in either the Idaho
or Pacific Islands Fish and Wildlife
Office (see ADDRESSES section).

VII. Public Availability of Comments

Before including your address, phone
number, email address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying

information from public review, we
cannot guarantee that we will be able to
do so.

Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the offices where the comments
are submitted.

VIII. Completed and Active Reviews

A list of all completed and currently
active 5-year reviews addressing species
for which the Pacific Region of the
Service has lead responsibility is
available at: http://www.fws.gov/pacific/
ecoservices/endangered/recovery/
Syear.html.

IX. Authority

This document is published under the
authority of the Endangered Species Act
of 1973, as amended (16 U.S.C. 1531 et
seq.).

Dated: January 18, 2012.
Richard R. Hannan,

Acting Regional Director, Region 1 Fish and
Wildlife Service.

[FR Doc. 2012-5335 Filed 3-5—-12; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[FWS-R5-ES—-2012-N038;
FXES11130500000D2-123—-FF05E00000]

Endangered and Threatened Wildlife
and Plants; Initiation of a 5-Year
Review of Nine Northeastern Species

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of initiation of reviews;
request for information.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), are initiating
5-year reviews under the Endangered
Species Act (Act), as amended, for nine
northeastern species. We will review the
following species, all listed as
endangered under the Act: Maryland
darter, Virginia fringed mountain snail,
Virginia big-eared bat, Hay’s Spring
amphipod, Lee County Cave isopod, and
Shenandoah salamander. We will also
review the following threatened species:
Knieskern’s beaked-rush, small whorled
pogonia, and Virginia sneezeweed. We
conduct these reviews to ensure that our
classification of each species on the lists
of endangered and threatened wildlife
and plants is accurate. A 5-year review
assesses the best scientific and
commercial data available at the time of
the review. We are requesting

submission of any such information that
has become available since the previous
5-year review for each species. Based on
review results, we will determine
whether we should change the listing
status of any of these species.

DATES: To ensure consideration, please
send your written information by May 7,
2012. However, we will continue to
accept new information about any listed
species at any time.

ADDRESSES: For where and how to send
information, see “VIII. Contacts’’ near
the end of the SUPPLEMENTARY
INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Mary Parkin, by U.S. mail at U.S. Fish
and Wildlife Service, Northeast
Regional Office, 300 Westgate Center
Drive, Hadley, MA 01035; by telephone
at 617—417-3331; or by electronic mail
at mary parkin@fws.gov.
SUPPLEMENTARY INFORMATION:

I. Why do we conduct 5-year reviews?

Under the Act (16 U.S.C. 1531 et seq.),
we maintain lists of endangered and
threatened wildlife and plants (which
we refer to collectively as the list) at 50
CFR 17.11 (for animals) and 17.12 (for
plants). Section 4(c)(2)(A) of the ESA
requires us to review the status of each
listed species at least once every 5 years.
Then, under section 4(c)(2)(B), we
determine whether to remove the
species from the list (delist), reclassify
it from endangered to threatened, or
reclassify it from threatened to
endangered. Any change in Federal
classification requires a separate
rulemaking process.

In classifying a species, we use the
following definitions from 50 CFR
424.02:

(A) Species includes any species or
subspecies of fish, wildlife, or plant, or
any distinct population segment of any
species or vertebrate, that interbreeds
when mature;

(B) Endangered species means any
species that is in danger of extinction
throughout all or a significant portion of
its range; and

(C) Threatened species means any
species that is likely to become an
endangered species within the
foreseeable future throughout all or a
significant portion of its range.

We must support delisting a species
by the best scientific and commercial
data available, and we only consider
delisting if data substantiate that the
species is neither endangered nor
threatened for one or more of the
following reason (50 CFR 424.11 (d)):

(A) The species is extinct;

(B) The species is recovered; or

(C) The original data available when
the species was listed, or the
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interpretation of such data, were in
€ITor.

The regulations in 50 CFR 424.21
require that we publish a notice in the

Federal Register announcing those
species currently under active review.

II. What species are under review?

We are initiating 5-year status reviews
of the species in the following table.

Species Under 5-Year Review

e : Final listing rule publication date
Common name Scientific name Status Where listed and citation
Animals
Maryland darter .......... Etheostoma sellare ...................... Endangered ............... US.A; MD ....coeeeen. March 11, 1967; 32 FR 4001.
Virginia fringed moun- | Polygyriscus virginianus ............... Endangered ............... USA; VA . July 3, 1978; 43 FR 28932.
tain snail.
Virginia big-eared bat | Corynorhinus (=Plecotus) | Endangered ............... U.S.A.; KY, NC, VA, November 30, 1979; 44 FR
townsendii virginianus. WV. 69206.
Hay’s Spring Stygobromus hayi ...........cccccue.... Endangered ............... U.S.A;; District of Co- | February 5, 1982; 47 FR 5425.
amphipod. lumbia, MD.
Lee County Cave iso- | Lirceus usdagalun ........................ Endangered ............... USA; VA ...l November 20, 1992; 57 FR
pod. 54722.
Shenandoah sala- Plethodon shenandoah ................ Endangered ............... USA; VA .. August 18, 1989; 54 FR 34464.
mander.
Plants
Knieskern's beaked- Rhynchospora knieskernii ............ Threatened ................. US.A;; DE, NJ .......... July 18, 1991; 56 FR 32978.
rush.
Small whorled Isotria medeoloides ...................... Threatened ................. U.S.A.; CT, DE, GA, September 9, 1982; 47 FR
pogonia. IL, ME, MA, MI, 39827.
MO, NH, NJ, NY,
NC, OH, PA, R,
SC, TN, VA, WV.
Virginia sneezeweed .. | Helenium virginicum ..................... Threatened ................. US.A; MO, VA .......... November 3, 1998; 63 FR 59239.

II1. What do we consider in our review?

We consider all new information
available at the time we conduct a
5-year review. We consider the best
scientific and commercial data that have
become available since the current
listing determination or most recent
status review, such as:

(A) Species biology, including but not
limited to, population trends,
distribution, abundance, demographics,
and genetics;

(B) Habitat conditions, including but
not limited to, amount, distribution, and
suitability;

(C) Conservation measures that have
been implemented that benefit the
species;

(D) Threat status and trends (see five
factors under heading, “How Do We
Determine Whether a Species is
Endangered or Threatened?”’); and

(E) Other new information, data, or
corrections, including but not limited
to, taxonomic or nomenclatural changes,
identification of erroneous information
contained in the List, and improved
analytical methods.

We specifically request data from any
systematic surveys, as well as any
studies or analysis of data that may
show any of the following:

(A) Population size or trends;

(B) Species biology or ecology;

(C) The effects of current land
management on population distribution
and abundance;

(D) Current habitat conditions;

(E) Recent conservation measures that
have been implemented to benefit the
species;

(F) Current distribution of
populations;

(G) Evaluation of threats faced by the
species in relation to the five listing
factors (as defined below and in section
4(a)(1) of the Act); or

(H) The species’ status as judged
against the definition of endangered or
threatened.

IV. How do we determine whether a
species is endangered or threatened?

Section 4(a)(1) of the Act requires that
we determine whether a species is
endangered or threatened based on one
or more of the five following factors:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or man-made factors
affecting its continued existence.

Under section 4(b)(1) of the Act, we
must base our assessment of these

factors solely on the best scientific and
commercial data available.

V. What Could Happen as a Result of
Our Review?

For each species under review, if we
find new information indicating that a
change in classification may be
warranted, we may propose a rule that
could do one of the following:

(A) Reclassify the species from
threatened to endangered (uplist);

(B) Reclassify the species from
endangered to threatened (downlist); or

(C) Remove the species from the List
(delist).

If we determine that a change in
classification is not warranted, then the
species will remain on the list under its
current status.

VI. Request for New Information

To ensure that a 5-year review is
complete and based on the best
available scientific and commercial
information, we request new
information from all sources. See ‘“What
Information Do We Consider in Our
Review?” for specific criteria. If you
submit information, support it with
documentation such as maps,
bibliographic references, methods used
to gather and analyze the data, and/or
copies of any pertinent publications,
reports, or letters by knowledgeable
sources.
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Submit your information and
materials to the appropriate U.S. Fish
and Wildlife Office listed under “VIIL,
Contacts.”

VII. Public Availability of Information
Submitted

Before including your address, phone
number, electronic mail address, or

other personal identifying information
in your submission, you should be
aware that you entire submission—
including your personal identifying
information—may be made publicly
available at any time. Although you can
request that personal information be
withheld from public review, we cannot

guarantee that we will be able to do so.
Materials received will be available for
public inspection, by appointment,
during normal business hours at the
offices where the information is
submitted.

VIII. Contacts

Species

Contact person, phone, e-mail

Contact address

Maryland darter

Virginia fringed mountain snail

Virginia big-eared bat

Hay’s Spring amphipod

Lee County Cave isopod

Shenandoah salamander

Knieskern’s beaked-rush

Small whorled pogonia

Virginia sneezeweed

Andy Moser, (410) 573-4537; e-mail andy
moser@fws.gov.

Michael Drummond, (804) 693-6694; e-mail
mike_drummond @fws.gov.

Barbara Douglas, (304) 636—-6586; e-mail bar-
bara_douglas @fws.gov.

Andy Moser, (410) 573-4537; e-malil
andy _moser@fws.gov.
Shane Hanlon, (276) 623-1233; e-mail

shane_hanlon @fws.gov.

Cindy Schulz, (804) 693-6694; e-mail cindy
schulz@fws.gov.

Annette Scherer, (609) 383-3938; e-mail an-
nette_scherer @fws.gov.

Susi von Oettingen, (603) 223-2541; e-mail
susi_vonOettingen @fws.gov.

Cindy Schulz, (804) 693-6694; e-mail cindy
schulz@fws.gov.

U.S. Fish and Wildlife Service, Chesapeake
Bay Field Office, 177 Admiral Cochrane
Drive, Annapolis, MD 21401.

U.S. Fish and Wildlife Service, Virginia Field
Office, 6669 Short Lane, Gloucester, VA
23061.

U.S. Fish and Wildlife Service, West Virginia
Field Office, 694 Beverly Pike, Elkins, WV
26241.

U.S. Fish and Wildlife Service, Chesapeake
Bay Field Office, 177 Admiral Cochrane
Drive, Annapolis, MD 21401.

U.S. Fish and Wildlife Service, Southwest Vir-
ginia Field Office, 330 Cummings Street,
Abingdon, VA 24210.

U.S. Fish and Wildlife Service, Virginia Field
Office, 6669 Short Lane, Gloucester, VA
23061.

U.S. Fish and Wildlife Service, New Jersey
Field Office, 927 North Main Street, Bldg D,
Pleasantville, NJ 08232.

U.S. Fish and Wildlife Service, New England
Field Office, 70 Commercial Street, Ste.
300, Concord, NH 03301.

U.S. Fish and Wildlife Service, Virginia Field
Office, 6669 Short Lane, Gloucester, VA
23061.

IX. Authority

We publish this document under the
authority of the Endangered Species Act
of 1973, as amended (16 U.S.C. 1531 et
seq.).

Dated: January 25, 2012.
Wendi Weber,

Regional Director, Northeast Region, U.S. Fish
and Wildlife Service.

[FR Doc. 2012-5212 Filed 3-5-12; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
RIN 0648-BB18

Fisheries of the Exclusive Economic
Zone Off Alaska; Bering Sea and
Aleutian Islands Management Area;
Amendment 97

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of availability of
fishery management plan amendment;
request for comments.

SUMMARY: The North Pacific Fishery
Management Council submitted
Amendment 97 to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) to NMFS for
review. If approved, Amendment 97
would allow owners of vessels
participating in the Amendment 80
Program, known as Amendment 80
vessels, to replace their vessels for any
reason at any time. Amendment 97
includes provisions that would limit the
length of a replacement vessel, extend
Gulf of Alaska groundfish harvest limits
known as “sideboards’ to replacement
vessels, require replacement vessels to
meet certain safety standards
established by the Coast Guard, and
prevent replaced vessels from being
used in Federal groundfish fisheries off
Alaska other than certain Bering Sea
and Aleutian Islands groundfish
fisheries. This action is necessary to
promote safety-at-sea by allowing
Amendment 80 vessels owners to

replace aging vessels with newer, larger,
and safer vessels and by requiring
replacement vessels to meet certain
Coast Guard vessel safety standards, and
is intended to provide Amendment 80
vessel owners with the opportunity to
increase their retention and utilization
of groundfish catch through the ability
to expand their vessel’s range of
processing capabilities. This action is
intended to promote the goals and
objectives of the Magnuson-Stevens
Fishery Conservation and Management
Act, the FMP, and other applicable
laws.

DATES: Comments on the amendment
must be received on or before May 7,
2012.

ADDRESSES: Send comments to Glenn
Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. You may submit
comments, identified by NOAA-NMFS—
2011-0147, by any one of the following
methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal at http://


mailto:moser@fws.gov
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www.regulations.gov. To submit
comments via the e-Rulemaking Portal,
first click the “submit a comment” icon,
then enter NOAA-NMFS-2011-0147 in
the keyword search. Locate the
document you wish to comment on
from the resulting list and click on the
“Submit a Comment” icon on that line.

e Fax: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Fax comments to (907)
586—-7557.

e Mail: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Mail comments to P.O.
Box 21668, Juneau, AK 99802.

e Hand delivery to the Federal
Building: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Deliver comments to
709 West 9th Street, Room 420A,
Juneau, AK.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing
on www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address) voluntarily
submitted by the commenter will be
publicly accessible. Do not submit
Confidential Business Information or
otherwise sensitive or protected
information.

NMFS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

Electronic copies of the
Environmental Assessment/Regulatory
Impact Review/Initial Regulatory
Flexibility Analysis (EA/RIR/IRFA)
prepared for this action may be obtained
from http://www.regulations.gov or from
the Alaska Region Web site at http://
alaskafisheries.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Seanbob Kelly, 907-586—7228.
SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) requires that

each regional fishery management
council submit any fishery management
plan amendment it prepares to NMFS
for review and approval, disapproval, or
partial approval by the Secretary of
Commerce (Secretary). The Magnuson-
Stevens Act also requires that NMFS,
upon receiving a fishery management
plan amendment, immediately publish a
notice in the Federal Register
announcing that the amendment is
available for public review and
comment. This notice announces that
proposed Amendment 97 to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) is available for
public review and comment.

The groundfish fisheries in the
exclusive economic zone (EEZ) of the
BSAI are managed under the FMP. The
FMP was prepared by the North Pacific
Fishery Management Council (Council)
under the Magnuson-Stevens Act. The
EA/RIR/IRFA prepared for this action
contains a complete description of the
alternatives and a comparative analysis
of the potential impacts of the
alternatives (see ADDRESSES for
availability). All of the directly
regulated entities would be expected to
benefit from this action relative to the
status quo because the proposed
amendment would enable vessel owners
to replace aging vessels with newer,
larger, safer, and more efficient vessels.

Amendment 97 would amend FMP
provisions related to vessel replacement
in the Amendment 80 Program. In June
2006, the Council adopted Amendment
80 to the FMP, which was implemented
with a final rule published in 2007 and
was fully effective starting with the
2008 fishing year (72 FR 52668,
September 14, 2007). Among other
measures, Amendment 80 authorized
the allocation of specified groundfish
species to harvesting cooperatives and
established a catch share program for
trawl catcher/processors that are not
authorized to conduct directed fishing
for pollock under the American
Fisheries Act of 1998 (AFA) (Pub. L.
105-227, Title II of Division C), or non-
AFA trawl catcher/processors. Non-AFA
trawl catcher/processors are also
referred to as Amendment 80 vessels or
the Amendment 80 sector. Amendment
80 was intended to meet a number of
policy objectives that included
improving retention and utilization of
fishery resources by the Amendment 80
sector, reducing potential bycatch
reduction costs, encouraging fishing
practices with lower discard rates, and
promoting opportunities for the sector
to increase the value of harvested
species.

Regulations implementing
Amendment 80 limit participation in
the Amendment 80 sector to non-AFA
trawl catcher/processors that qualified
under the definition of the non-AFA
traw] catcher processor subsector as
defined by section 219(a)(7) of the BSAI
Catcher Processor Capacity Reduction
Program (CRP), contained within the
Department of Commerce and Related
Agencies Appropriations Act, 2005
(Pub. L. 108—447). The regulations list
the 28 non-AFA trawl catcher/
processors that meet the criteria laid out
in section 219(a)(7) of the CRP. In
developing the regulations for
Amendment 80, NMFS determined that
the language of the CRP prohibited
vessels that did not meet the criteria
from participating in the Amendment 80
sector. Therefore, only listed vessels
were permitted to fish in the
Amendment 80 sector and non-
qualifying vessels could not be used as
replacement vessels. Arctic Sole
Seafoods, Inc., the owner of an original
qualifying Amendment 80 vessel that
was lost, submitted comments on the
proposed rule specifically addressing
the restriction of participation in the
Amendment 80 sector to the listed
vessels and the lack of a replacement
vessel provision in the regulations.
NMFS maintained that Congress had
established the eligibility requirements
for participation in the Amendment 80
sector through the CRP and the non-
AFA trawl catcher/processor subsector,
and that section 219(a)(7) limited
participation to the vessels that met the
qualifying criteria. NMFS further
explained that it could not provide
replacement language in the regulations
because Congress did not authorize such
action. After publication of the final
rule, Arctic Sole Seafoods, Inc.
challenged NMFS’s statutory
interpretation of section 219(a)(7),
contending that the lack of replacement
vessel language was arbitrary and
capricious.

On May 19, 2008, the U.S. District
Court for the Western District of
Washington (Court) issued a decision
invalidating those regulatory provisions
that limit the vessels used in the
Amendment 80 Program to only those
vessels meeting the qualification criteria
in section 219(a)(7) of the CRP. In Arctic
Sole Seafoods, Inc. v. Gutierrez, 622
F.Supp.2d 1050 (W.D. Wash. 2008), the
Court found the statutory language of
the CRP ambiguous as to whether
replacement of qualifying vessels with
non-qualifying vessels was permissible,
and found the agency’s interpretation of
the statute to be arbitrary and
capricious. The Court concluded that
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the inability to replace qualifying
vessels with non-qualifying vessels
would ultimately result in the
elimination of the sector through vessel
attrition, and that Congress had not
intended such an outcome in the CRP.
The Court ordered that “[t]o the extent
that [regulations] restrict access to the
BSAI non-pollock groundfish fishery to
qualifying vessels without allowing a
qualified owner to replace a lost
qualifying vessel with a single substitute
vessel, the regulations must be set aside.
* k%

After receiving the Court’s decision,
NMFS developed an interim policy for
vessel replacement in the Amendment
80 sector consistent with the Court’s
decision. In October 2008, NMFS
provided the Council with an overview
of the Court Order, the necessary
amendments to the FMP to implement
the Court Order, possible alternatives
the Council could consider with regard
to vessel replacement, and a discussion
of other aspects of the Amendment 80
Program that may be affected by vessel
replacement, such as the application of
Gulf of Alaska (GOA) sideboards to
replacement vessels and the assignment
of quota share (QQS) permits to
replacement vessels.

The Council and NMFS recognized
the need to clarify the conditions under
which an Amendment 80 vessel may be
replaced and that any vessel
replacement provisions must be
consistent with the Court Order, the
Capacity Reduction Program, and the
Magnuson-Stevens Act. Over the course
of several meetings, the Council
considered an analysis prepared for the
action and public comments regarding
the action. At its June 2010 meeting, the
Council selected its preferred alternative
for vessel replacement and
recommended that it be submitted for
Secretarial review as Amendment 97 to
the FMP.

If approved, Amendment 97 would
allow the owner of an Amendment 80
vessel to replace that vessel for any
reason and at any time. The Council
determined that Amendment 97 is
necessary to provide for the replacement
of Amendment 80 vessels in a manner
that promotes the objectives of
Amendment 80, the CRP, and the
Magnuson-Stevens Act, to promote
safety-at-sea by providing Amendment
80 vessel owners the opportunity to
replace aging vessels with newer, larger,
more efficient vessels and requiring
replacement vessels to meet certain
Coast Guard safety standards, and to
facilitate the sector’s ability to increase
its processing capabilities to improve
the sector’s retention and utilization of
groundfish catch.

Amendment 97 would make several
modifications to the FMP applicable to
replacement vessels and replaced
vessels. For replacement vessels,
Amendment 97 would authorize
Amendment 80 vessel owners to replace
an Amendment 80 vessel for any reason
and at any time. Amendment 97 would
require that up to one replacement
vessel be used at any given time and
would restrict the length of Amendment
80 replacement vessels to no longer than
295 ft (89.0 m) length overall. The
Council considered several length
limits, including no length limit, before
recommending that NMFS implement a
295 ft (89.9 m) maximum length overall
(MLOA) limit for all Amendment 80
replacement vessels. The Council
recognized that larger vessels can
include facilities able to store large
quantities of fish and are able to make
value added products like surimi, fillets,
and fishmeal in onboard fishmeal
plants. The Council also determined
that the proposed 295 ft (89.9 m) MLOA
would provide equal advantages to each
participant in the Amendment 80 sector
while improving the ability of the
Council and NMFS to analyze and
predict the maximum fishery impacts of
the Amendment 80 fleet in future
actions. If approved, Amendment 97 is
intended to demonstrate to the United
States Maritime Administration
(MARAD) that the Council
recommended and NMFS approved
conservation and management measures
allowing vessels that exceed the limits
set forth in 46 U.S.C. 12113 to
participate in certain North Pacific
fisheries under the Council’s
jurisdiction and therefore are eligible to
receive a certificate of documentation
consistent with 46 U.S.C. 12113 and
MARAD regulations at 46 CFR 356.47.

Under Amendment 97, vessel owners
that choose to remove an Amendment
80 vessel would have the option of
either assigning their Amendment 80
QS permit to a replacement vessel or
permanently assigning their
Amendment 80 QS permit to the
License Limitation Program (LLP)
license derived from the originally
qualifying Amendment 80 vessel. Under
this second option, the holder of an
Amendment 80 LLP/QS license could
then assign the license to a vessel
authorized to participate in the
Amendment 80 sector. Amendment 97
would prohibit the use of a replacement
vessel in an Amendment 80 fishery
unless an Amendment 80 QS permit or
an Amendment 80 LLP/QS license has
been assigned to that vessel.
Additionally, Amendment 97 would
permit a person holding an Amendment

80 QS permit associated with a vessel
that is permanently ineligible to re-enter
United States fisheries to replace the
vessel associated with the QS permit.

With an exception for the F/V
GOLDEN FLEECE, Amendment 97
would extend to a replacement vessel
all Gulf of Alaska (GOA) sideboard
measures that are applicable to the
originally qualifying Amendment 80
vessel being replaced. Additionally,
Amendment 97 would extend to a
replacement vessel authorization to
conduct directed fishing for GOA
flatfish species if the originally
qualifying Amendment 80 vessel being
replaced was authorized to conduct
directed fishing for GOA flatfish
species. This action would ensure that
any vessel that replaces an Amendment
80 vessel eligible to conduct directed
fishing for flatfish in the GOA will
continue to be allowed to conduct
directed fishing in the GOA flatfish
fishery. The Council did not
recommend any measures to address the
potential expansion of the harvest by
Amendment 80 replacement vessels in
GOA flatfish fisheries because the
Council determined that halibut
prohibited species catch limits
applicable to Amendment 80
replacement vessels adequately
constrain harvest and because the
annual harvest limits for many GOA
flatfish species have not been fully
harvested. Depending on the length
overall of any replacement vessel for the
F/V GOLDEN FLEECE, Amendment 97
would either extend the current
sideboard measures applicable to the
F/V GOLDEN FLEECE or would impose
the sideboard measures applicable to
other Amendment 80 vessels. These
provisions would continue to recognize
the special standing that this vessel has
received under Amendment 80 and its
implementing regulations.

Amendment 97 would require all
Amendment 80 replacement vessels to
meet contemporary vessel construction
standards in order to improve safety-at-
sea for these vessels. Under Amendment
97, vessel owners applying to NMFS to
replace their vessel would have to
submit documentation demonstrating
that their replacement vessel meets U.S.
Coast Guard requirements applicable to
catcher/processor vessels operating in
the Amendment 80 sector or, if unable
to meet these requirements, is enrolled
in the U.S. Coast Guard Alternative
Compliance and Safety Agreement
(ACSA) program. Amendment 97 would
allow Amendment 80 vessels currently
participating in the Amendment 80
program to replace other Amendment 80
vessels. However, in order to be used as
an Amendment 80 replacement vessel,
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the currently participating Amendment
80 vessel would have to demonstrate
compliance with the U.S. Coast Guard
requirements or participate in the ACSA
program.

Amendment 97 would restrict the use
of replaced vessels that are not used as
Amendment 80 replacement vessels. For
replaced vessels that are not assigned to
an Amendment 80 fishery, e.g., that are
not used as Amendment 80 replacement
vessels, Amendment 97 would establish
a catch limit of zero metric tons for all
BSAI and GOA groundfish fisheries. A
catch limit of zero metric tons for all
BSAI and GOA groundfish fisheries
would effectively prohibit the vessel
from being used to fish in any BSAI or
GOA groundfish fishery. This provision
would prevent the use of replaced
vessels that have substantial fishing
capacity from entering into other BSAI
or GOA fisheries. The Council was
concerned about the highly

destabilizing effect of increased fishing
capacity and the resulting rapid pace of
harvest if replaced vessels entered other
BSAI and GOA fisheries.

Finally, Amendment 97 would amend
the FMP to provide a brief summary of
Amendment 93 to the FMP. This
summary was inadvertently omitted
from Amendment 93. To correct this
omission, Amendment 97 would insert
a brief summary of Amendment 93 in
Appendix A to the FMP.

Public comments are being solicited
on proposed Amendment 97 to the FMP
through the end of the comment period
(see DATES). NMFS intends to publish in
the Federal Register and seek public
comment on a proposed rule that would
implement Amendment 97, following
NMFS’ evaluation of the proposed rule
under the Magnuson-Stevens Act.
Public comments on the proposed rule
must be received by the end of the
comment period on Amendment 97 to

be considered in the approval/
disapproval decision on Amendment
97. All comments received by the end
of the comment period on Amendment
97, whether specifically directed to the
FMP amendment or the proposed rule,
will be considered in the FMP
amendment approval/disapproval
decision.

Comments received after that date
will not be considered in the approval/
disapproval decision on the
amendment. To be considered,
comments must be received, not just
postmarked or otherwise transmitted, by
the last day of the comment period.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 1, 2012.
Steven Thur,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-5430 Filed 3-5—-12; 8:45 am)]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

February 29, 2012.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques and other forms of
information technology should be
addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
Washington, DC,
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such

persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Forest Service

Title: McKenzie River and Trail
Visitor Surveys, Flathead Wild and
Scenic River Visitor Survey.

OMB Control Number: 0596-NEW.

Summary of Collection: The Forest
and Rangeland Renewable Resources
Planning Act of 1974 (RPA) (Pub. L. 93—
378) guides planning and inventory
activities on the National Forests. It
requires the agency to inventory
resources in the National Forests,
including recreation opportunities, and
to periodically review and update these
assessments. The Forest Service
Willamette National Forest and Flathead
National Forest, in co-operation with
National Park Service Glacier National
Park, are proposing to conduct an
information collection in 2012, from
forest visitors using the Flathead and
McKenzie and Wild and Scenic Rivers
and McKenzie River National
Recreational Trail. The McKenzie visitor
survey will (1) support implementation
of the existing Willamette National
Forest Land and Resource Management
Plan (USFS 1990) and Upper McKenzie
River Management Plan (“UMRMP,”
USFS 1992), (2) assess changes in visitor
experience that have occurred since a
previous river study in 1996, and (3)
inform management practices to protect
and enhance the outstandingly
remarkable values identified for the
McKenzie River, as required by the Wild
and Scenic Rivers Act. The Flathead
visitor survey, which is being conducted
in partnership with Glacier National
Park, will (1) support the development
of a Comprehensive River Management
Plan (CRMP) and, in particular, will
assist managers in determining a user
capacity for the river, both of which are
statutory requirements of the Wild and
Scenic River Act and (2) help determine
the allocation of service days for
outfitters and guides and develop
thresholds and standards for important,
measurable attributes.

Need and Use of the Information: The
information will be used in conjunction
with other information about natural
resource conditions by Flathead and
Willamette National Forest and Glacier
National Park managers in taking
actions to provide optimum recreation
experiences for visitors, while still

protecting the natural resource.
Information from this study will help
managers determine how well river and
trail values are being protected and
what actions may be needed to ensure
the outstandingly remarkable values for
which the rivers were designated is
protected and enhanced. The surveys
will be administered on-site. Collecting
thoughts from the public on how these
areas should be managed and
consideration of their interest and
priorities is a critical component to
developing a fair and balanced
management plan and strategy. Without
the public’s involvement, a plan has the
risk of being biased and ineffective.
Without the information from this
survey, managers would not have
representative information about public
perceptions and preferences.

Description of Respondents:
Individuals or households.

Number of Respondents: 3,000.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 394.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2012-5325 Filed 3-5-12; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

February 29, 2012.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
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techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Animal Plant and Health Inspection
Service

Title: Emergency Management
Response System (EMRS).

OMB Control Number: 0579-0071.

Summary of Collection: The Animal
Health Protection Act (AHPA) of 2002 is
the primary Federal law governing the
protection of animal health. The law
gives the Secretary of Agriculture broad
authority to detect, control, or eradicate
pests or diseases of livestock or poultry.
The Secretary may also prohibit or
restrict import or export of any animal
or related material if necessary to
prevent the spread of any livestock or
poultry pest or disease. Through the
Foreign Animal Disease Surveillance
Program, the Animal and Plant Health
Inspection Service (APHIS) compiles
essential epidemiological and diagnostic
data that are used to define foreign
animal diseases (FAD) and their risk
factors. The data is compiled through
the Veterinary Services Emergency
Management Response System, a web-
based database for reporting
investigations of suspected FAD
occurrences.

Need and Use of the Information:
APHIS collects information such as the
purpose of the diagnostician’s visit to
the site, the name and address of the
owner/manager, the type of operation
being investigated, the number of and
type of animals on the premises,
whether any animals have been moved
to or from the premises and when this
movement occurred, number of sick or
dead animals, the results of physical
examinations of the affected animals,

the results of postmortem examinations,
and the number and kinds of samples
taken, and the name of the suspected
disease. APHIS uses the collected
information to effectively prevent FAD
occurrences and protect the health of
the United States.

Without the information, APHIS has
no way to detect and monitor foreign
animal disease outbreaks in the United
States.

Description of Respondents: Business
or other for-profit State, Local or Tribal
Government.

Number of Respondents: 471.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 1,884.

Animal and Plant Health Inspection
Service

Title: Importation of Fruits and
Vegetables.

OMB Control Number: 0579-0264.

Summary of Collection: Under the
Plant Protection Act (7 U.S.C. 7701—
7772), the Secretary of Agriculture is
authorized to regulate the importation of
plants, plant products, and other articles
to prevent the introduction of injurious
plant pests. Regulations contained in
Title 7 of the Code of Federal
Regulations, Part 319 (Subpart-Fruit and
Vegetables), Sections 319.56 et seq.
implement the intent of this Act by
prohibiting or restricting the
importation of certain fruits and
vegetables into the United States from
certain parts of the world to prevent the
introduction and dissemination of fruit
flies and other injurious plant pests that
are new to the United States or not
widely distributed within the United
States. These regulations are enforced
by the Plant Protection and Quarantine,
a program with USDA’s Animal and
Plant Health Inspection Service
(APHIS).

Need and Use of the Information: The
use of certain information collection
activities including phytosanitary
certificates, fruit fly monitoring records,
and cooperative agreements will be used
to allow the entry of certain fruits and
vegetables into the United States.
Without the information all shipment
would need to be inspected very
thoroughly, thereby requiring
considerably more time and would slow
the clearance of international
shipments.

Description of Respondents: Business
or other for-profit; Federal Government.

Number of Respondents: 15.

Frequency of Responses:
Recordkeeping; Reporting: On occasion.

Total Burden Hours: 123.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2012-5326 Filed 3-5—-12; 8:45 am)]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2011-0129]

Biotechnology Regulatory Services;
Changes Regarding the Solicitation of
Public Comment for Petitions for
Determinations of Nonregulated Status
for Genetically Engineered Organisms

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service (APHIS) is
implementing changes to the way it
solicits public comment when
considering petitions for determinations
of nonregulated status for genetically
engineered organisms to allow for early
public involvement in the process.
Under the updated process, APHIS will
publish two separate notices in the
Federal Register for petitions for which
APHIS prepares an environmental
assessment. The first notice will
announce the availability of the
petition, and the second notice will
announce the availability of APHIS’
decisionmaking documents. This
change will provide two opportunities
for public involvement in the
decisionmaking process.

FOR FURTHER INFORMATION CONTACT: Dr.
T. Clint Nesbitt, Chief of Staff,
Biotechnology Regulatory Services,
APHIS, 4700 River Road Unit 147,
Riverdale, MD 20737-1236; (301) 851—
3917, email:
Thomas.C.Nesbitt@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:

Background

Under the authority of the plant pest
provisions of the Plant Protection Act (7
U.S.C. 7701 et seq.), the regulations in
7 CFR part 340, “Introduction of
Organisms and Products Altered or
Produced Through Genetic Engineering
Which Are Plant Pests or Which There
Is Reason to Believe Are Plant Pests,”
regulate, among other things, the
introduction (importation, interstate
movement, or release into the
environment) of organisms and products
altered or produced through genetic
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engineering that are plant pests or that
there is reason to believe are plant pests.
Such genetically engineered (GE)
organisms and products are considered
“regulated articles.”

The regulations in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
Paragraph (d) provides that, for petitions
that meet the submission procedures,
format, required data, and information
requirements in paragraphs (b) and (c),
APHIS will publish a notice in the
Federal Register to inform the public
that APHIS will accept written
comments regarding the petition for a
period of 60 days from the date of the
notice.

As part of the USDA Customer
Service Plan,! which seeks to improve
the Agency’s customer service
processes, APHIS analyzed the current
petition process using Lean Six Sigma
business process techniques. Based on
this analysis, APHIS is implementing
changes to improve our process for
evaluating and responding to petitions
for determinations of nonregulated
status. Changes include earlier
publication of the notice announcing
the petition’s availability in the Federal
Register, which will allow early public
involvement in the process, and changes
to the way we currently solicit and use
public comment.2

Current Comment Process for Petitions
for Determinations of Nonregulated
Status

Once APHIS deems a petition to be
complete (i.e., the petition meets all the
submission procedures, format, required
data, and information requirements in
§340.6(b) and (c)), APHIS, in most
instances, prepares a plant pest risk
assessment (PPRA) and a draft
environmental assessment (EA). APHIS
prepares a PPRA to assess the plant pest
risk of the article and an EA, in
accordance with the National
Environmental Policy Act (NEPA), to
provide the Agency with a review and
analysis of any potential environmental
impacts associated with the petition
request. After the completion of these
documents, APHIS typically publishes a
notice in the Federal Register

1For more information on the USDA Customer
Service Plan, go to http://www.usda.gov/open/
Blog.nsf/dx/USDA-CSPlan.pdf/$file/USDA-
CSPlan.pdf.

2For information regarding APHIS’ analysis and
other internal process changes APHIS is making to
our petition process, go to http://
www.aphis.usda.gov/biotechnology/
pet_proc_imp.shtml.

announcing the availability of the
petition, PPRA, and draft EA for public
comment.

After the comment period closes,
APHIS reviews all written comments
received during the comment period
and any other relevant information.
After reviewing and evaluating the
comments on the petition, draft EA,
PPRA, and other data, APHIS prepares
a final EA, PPRA, and NEPA decision
document, which can be either a
Finding of No Significant Impact
(FONSI) or notice of intent (NOI) to
prepare an environmental impact
statement (EIS).3

If APHIS determines, based on the
PPRA, that the regulated article is
unlikely to pose a plant pest risk and a
FONSI is reached, APHIS subsequently
furnishes a response to the petitioner
approving the petition. APHIS also
publishes a notice in the Federal
Register announcing the regulatory
status of the GE organism and the
availability of APHIS’ final EA, PPRA,
FONSI, and regulatory determination.
Copies of these documents are made
available as indicated in the Federal
Register notice.

Changes to the Comment Process for
Petitions for Determinations of
Nonregulated Status

Under our updated process, APHIS
intends to decide whether a petition is
complete within 3 months of its receipt.
If APHIS deems that a petition is not
complete, APHIS will so inform the
petitioner. For petitions APHIS deems
complete, APHIS will follow the process
for public involvement described below.

EA Comment Process for Petitions for
Determinations of Nonregulated Status

For complete petitions, APHIS will
make the petition available for public
comment before preparing our EA and
PPRA.4 APHIS will, therefore, publish
two separate notices in the Federal
Register—a notice announcing the
availability of the petition, with an
opportunity for public comment,
followed by a notice announcing the
availability of APHIS’ EA and PPRA and

31f an EIS is determined to be necessary, APHIS
completes the NEPA EIS process in accordance
with Council on Environmental Quality regulations
(40 CFR part 1500-1508) and APHIS’ NEPA
implementing regulations (7 CFR part 372) and
prepares a record of decision prior to either
approving or denying the petition.

4 This notice describes our process for handling
most petitions for determinations of nonregulated
status. APHIS may decide that an EIS is necessary,
either when we deem the petition to be complete
or at any time during the EA process, in which case
APHIS would complete the NEPA EIS process in
accordance with Council on Environmental Quality
regulations and APHIS’ NEPA implementing
regulations.

an opportunity for public involvement
on those documents. This will provide
two separate and specific opportunities
for public involvement in the
decisionmaking process.

First Opportunity for Public
Involvement

The first opportunity for public
involvement will be a public comment
period on the petition itself, once it is
deemed complete by APHIS. APHIS will
publish a notice in the Federal Register
to inform the public that APHIS will
accept written comments regarding a
petition for a determination of
nonregulated status for a period of 60
days from the date of the notice. The
comment period will provide the public
with an opportunity to raise any issues
regarding the petition and will be used
by APHIS as a scoping opportunity to
identify potential issues and impacts
that APHIS would then determine
should be considered in our evaluation
of the petition.

Second Opportunity for Public
Involvement

The second opportunity for public
involvement will come with the
publication of a notice of availability for
APHIS’ EA and PPRA in the Federal
Register. This second notice will follow
one of two approaches for public
participation based on whether or not
APHIS decides the petition for a
determination of nonregulated status is
for a GE organism that raises substantive
new issues.

Approach 1

This approach for public participation
will be used when APHIS decides,
based on our review of the petition and
our evaluation and analysis of
comments received from the public
during the 60-day comment period on
the petition, that the petition involves a
GE organism that raises no substantive
new issues. This would include
instances, for example, where APHIS
decides that the petition involves gene
modifications that do not raise
substantive new biological, cultural, or
ecological issues due to the nature of the
modification or APHIS’ familiarity with
the recipient organism.

Under this approach, APHIS will
publish a notice in the Federal Register
announcing APHIS’ preliminary
regulatory determination and the
availability of APHIS’ EA, FONSI, and
PPRA for a 30-day public review. Upon
completion of the 30-day review period,
APHIS will review and evaluate any
information received. If APHIS
determines that no substantive
information has been received that
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