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Presidential Documents

Title 3—

The President

Memorandum of February 21, 2012

Driving Innovation and Creating Jobs in Rural America
Through Biobased and Sustainable Product Procurement

Memorandum for the Heads of Executive Departments and Agencies

The BioPreferred program—established by the Farm Security and Rural In-
vestment Act of 2002 (Public Law 107-171)(2002 Farm Bill), and strengthened
by the Food, Conservation and Energy Act of 2008 (Public Law 110-234)(2008
Farm Bill)—is intended to increase Federal procurement of biobased products
to promote rural economic development, create new jobs, and provide new
markets for farm commodities. Biobased and sustainable products help to
increase our energy security and independence.

The Federal Government, with leadership from the Department of Agriculture
(USDA), has made significant strides in implementing the BioPreferred pro-
gram. It is one of the key elements in my efforts to promote sustainable
acquisition throughout the Government under Executive Order 13514 of
October 5, 2009 (Federal Leadership in Environmental, Energy, and Economic
Performance). Further efforts will drive innovation and economic growth
and create jobs at marginal cost to the American public.

The goal of this memorandum is to ensure that executive departments and
agencies (agencies) effectively execute Federal procurement requirements
for biobased products, including those requirements identified in Executive
Order 13514 and prescribed in the 2002 Farm Bill, as amended by the
2008 Farm Bill. It is vital that these efforts are in accord and carefully
coordinated with other Federal procurement requirements.

Therefore, I direct that agencies take the following steps to significantly
increase Federal procurement of biobased and other sustainable products.

Section 1. Actions Related to Executive Order 13514. (a) Agencies shall
include and report on biobased acquisition as part of the sustainable acquisi-
tion goals and milestones in the Strategic Sustainability Performance Plan
required by section 8 of Executive Order 13514.

(b) As required by section 2(h) of Executive Order 13514, agencies shall
ensure that 95 percent of applicable new contract actions for products and
services advance sustainable acquisition, including biobased acquisition,
where such products and services meet agency performance requirements.
In doing so, agencies shall:

(i) include acquisition of biobased products in their Affirmative Procure-
ment Programs and Preferable Purchasing Programs, as applicable (as origi-
nally required by Executive Order 13101 of September 14, 1998 (Greening
the Government Through Waste Prevention, Recycling, and Federal Acqui-
sition) and reinforced by Executive Order 13423 of January 24, 2007
(Strengthening Federal Environmental, Energy, and Transportation Manage-
ment) and Executive Order 13514);

(ii) include biobased products as part of their procurement review and
monitoring program required by section 9002(a) of the 2008 Farm Bill,
incorporating data collection and reporting requirements as part of their
program evaluation; and

(iii) provide appropriate training on procurement of biobased products
for all acquisition personnel including requirements and procurement staff.
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(c) The Office of Management and Budget (OMB) shall emphasize biobased
purchasing in the fiscal year 2012 and 2013 Sustainability/Energy scorecard,
which is the periodic evaluation of agency performance on sustainable acqui-
sition pursuant to section 4 of Executive Order 13514.

Sec. 2. Biobased Product Designations. The USDA has already designated
64 categories of biobased products for preferred Federal procurement. Al-
though these categories represent an estimated 9,000 individual products,
less than half of the known biobased products are currently included in
the preference program. Increasing the number of products subject to the
Federal procurement preference will increase procurement of biobased prod-
ucts. Therefore, I direct the Secretary of Agriculture to:

(a) increase both the number of categories of biobased products designated
and individual products eligible for preferred purchasing by 50 percent
within 1 year of the date of this memorandum; and

(b) establish a web-based process whereby biobased product manufacturers
can request USDA to establish a new product category for designation.
The USDA shall determine the merit of the request and, if the product
category is deemed eligible, propose designation within 180 days of the
request.

Sec. 3. Changes in Procurement Mechanisms. Several actions can be taken
to facilitate improvement in and compliance with the requirements to pur-
chase biobased products. To achieve these changes, I direct:

(a) the Senior Sustainability Officers and Chief Acquisition Officers of
all agencies to randomly sample procurement actions (such as solicitations
and awards) to verify that biobased considerations are included as appro-
priate. Agencies shall include results of these sampling efforts in the Sustain-
ability/Energy scorecard reported to OMB;

(b) the Secretary of Agriculture to work with relevant officials in agencies
that have electronic product procurement catalogs to identify and implement
solutions to increase the visibility of biobased and other sustainable products;

(c) the Senior Sustainability Officers of all agencies that have established
agency-specific product specifications, in coordination with any other appro-
priate officials, to review and revise all specifications under their control
to assure that, wherever possible and appropriate, such specifications require
the use of sustainable products, including USDA-designated biobased prod-
ucts, and that any language prohibiting the use of biobased products is
removed. The review shall be on a 4-year cycle. Significant review should
be completed within 1 year of the date of this memorandum, and the
results of the reviews shall be annually reported to OMB and the Office
of Science and Technology Policy (OSTP); and

(d) the Secretary of Agriculture to amend USDA’s automated contract
writing system, the Integrated Acquisition System, to serve as a model
for biobased product procurement throughout the Federal Government by
adding elements related to acquisition planning, evaluation factors for source
selection, and specifications and requirements. Once completed, USDA shall
share the model with all agencies and, as appropriate, assist any agency
efforts to adopt similar mechanisms.

Sec. 4. Small Business Assistance. A majority of the biobased product manu-
facturers and vendors selling biobased products and services that use
biobased products to the Federal Government are small businesses. To im-
prove the ability of small businesses to sell these products and services
to the Federal Government, I direct:

(a) the Secretary of Commerce, in consultation with the Secretary of Agri-
culture, to use relevant programs of the Department, such as the Manufac-
turing Extension Partnership network, to improve the performance and com-
petitiveness of biobased product manufacturers;

(b) the Secretary of Agriculture to work cooperatively with Procurement
Technical Assistance Center programs located across the Nation to provide
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training and assistance to biobased product companies to make these compa-
nies aware of the BioPreferred program and opportunities to sell biobased
products to Federal, State, and local government agencies; and

(c) the Secretary of Agriculture to develop training within 6 months of
the date of this memorandum for small businesses on the BioPreferred
program and the opportunities it presents, and the Administrator of the
Small Business Administration (SBA) to disseminate that training to Small
Business Development Centers and feature it on the SBA website.

Sec. 5. Reporting. The Federal Government should obtain the most reliable
information to gauge its progress in purchasing biobased products, including
measuring the annual number of procurements that include direct purchase
of biobased products, the annual number of construction and service contracts
that include the purchase of biobased products, and the annual volume
and type of biobased products the Federal Government purchases. I direct
that:

(a) within 1 year of the date of this memorandum, the Federal Acquisition
Regulatory Council shall propose an amendment to the Federal Acquisition
Regulation to require reporting of biobased product purchases, to be made
public on an annual basis; and

(b) following the promulgation of the proposed amendment referenced

in subsection (a) of this section, the Secretary of Agriculture, in consultation
with the Chief Acquisition Officers Council, shall develop a reporting tem-
plate to facilitate the annual reporting requirement.
Sec. 6. Jobs Creation Research. Biobased products are creating jobs across
America. These innovative products are creating new markets for agriculture
and expanding opportunities in rural America. Therefore, I direct the Sec-
retary of Agriculture to prepare a report on job creation and the economic
impact associated with the biobased product industry to be submitted to
the President through the Domestic Policy Council and OSTP within 2
years of the date of this memorandum. The study shall include:

(a) the number of American jobs originating from the biobased product
industry annually over the last 10 years, including the job changes in specific
sectors;

(b) the dollar value of the current domestic biobased products industry,
including intermediates, feedstocks, and finished products, but excluding
biofuels;

(c) a forecast for biobased job creation potential over the next 10 years;

(d) a forecast for growth in the biobased industry over the next 10 years;
and

(e) jobs data for both biofuels and biobased products, but shall generate
separate data for each category.

Sec. 7. Education and Outreach. In compliance with the 2002 Farm Bill,
several agencies established agency promotion programs to support the
biobased products procurement preference. The Federal Acquisition Institute
has added biobased procurement training to its course offerings. To assure
both formal and informal educational and outreach instruction on the BioPre-
ferred program are in place and being implemented by each agency, I direct:

(a) the Secretary of Agriculture to update all existing USDA BioPreferred
and related sustainable acquisition training materials within 1 year of the
date of this memorandum;

(b) the Senior Sustainability Officers and Chief Acquisition Officers of
agencies to work cooperatively with the Secretary of Agriculture to imme-
diately implement such BioPreferred program agency education and outreach
programs as are necessary to meet the requirements of this memorandum
and relevant statutes; and

(c) the Secretary of Agriculture to work actively with the Committee
for Purchase From People Who Are Blind or Severely Disabled to promote
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education and outreach to program, technical, and contracting personnel,
and to purchase card holders on BioPreferred AbilityOne products.

Sec. 8. General Provisions. (a) This memorandum shall apply to an agency
with respect to the activities, personnel, resources, and facilities of the
agency that are located within the United States. The head of an agency
may provide that this memorandum shall apply in whole or in part with
respect to the activities, personnel, resources, and facilities of the agency
that are not located within the United States, if the head of the agency
determines that such application is in the interest of the United States.

(b) The head of an agency shall manage activities, personnel, resources,
and facilities of the agency that are not located within the United States,
and with respect to which the head of the agency has not made a determina-
tion under subsection (a) of this section, in a manner consistent with the
policies set forth in this memorandum, to the extent the head of the agency
determines practicable.

(c) For purposes of this memorandum, ‘biobased product” shall have
the meaning set forth in section 8101(4) of title 7, United States Code.

(d) This memorandum is not intended to, and does not, create any right
or benefit, substantive or procedural, enforceable at law or in equity by
any party against the United States, its departments, agencies, or entities,
its officers, employees, or agents, or any other person.

(e) The Secretary of Agriculture is hereby authorized and directed to
publish this memorandum in the Federal Register.

THE WHITE HOUSE,
Washington, February 21, 2012
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SMALL BUSINESS ADMINISTRATION

13 CFR Part 121
RIN 3245-AG08

Small Business Size Standards:
Transportation and Warehousing

AGENCY: U.S. Small Business
Administration.

ACTION: Final rule.

SUMMARY: The United States Small
Business Administration (SBA) is
increasing the small business size
standards for 22 industries in North
American Industry Classification
System (NAICS) Sector 48—49,
Transportation and Warehousing, and
retaining the current standards for the
remaining 37 industries in that Sector.
As part of its ongoing comprehensive
review of all size standards, SBA has
evaluated all receipts based standards
for industries in NAICS Sector 48—49 to
determine whether they should be
retained or revised. SBA did not review
the employee based standards for
industries in NAICS Sector 48—49, but
will do so at a later date with other
employee based size standards.

DATES: This rule is effective March 26,
2012.

FOR FURTHER INFORMATION CONTACT: Jon
Haitsuka, Program Analyst, Size
Standards Division, (202) 205-6618 or
sizestandards@sba.gov.

SUPPLEMENTARY INFORMATION: To
determine eligibility for Federal small
business assistance programs, SBA
establishes small business size
definitions (referred to as size
standards) for private sector industries
in the United States. SBA’s existing size
standards use two primary measures of
business size—average annual receipts
and number of employees. Financial
assets, electric output and refining
capacity are used as size measures for a
few specialized industries. In addition,

SBA’s Small Business Investment
Company (SBIC), 7(a), and Certified
Development Company (CDC or 504)
Loan Programs determine small
business eligibility using either the
industry based size standards or net
worth and net income size based
standards. At the start of the current
comprehensive review of SBA’s small
business size standards, there were 41
different size standards levels, covering
1,141 NAICS industries and 18 sub-
industry activities. Of these, 31 were
based on average annual receipts, seven
based on number of employees, and
three based on other measures.

Over the years, SBA has received
comments that its size standards have
not kept up with changes in the
economy, in particular, that they do not
reflect changes in the Federal
contracting marketplace and industry
structure. SBA last conducted a
comprehensive review of size standards
during the late 1970s and early 1980s.
Since then, most reviews of size
standards have been limited to a few
specific industries in response to
requests from the public and Federal
agencies. SBA also makes periodic
inflation adjustments to its monetary
based size standards. The latest inflation
adjustment to size standards was
published in the Federal Register on
July 18, 2008 (73 FR 41237).

SBA recognizes that changes in
industry structure and the Federal
marketplace since the last overall
review have rendered existing size
standards for some industries no longer
supportable by current data.
Accordingly, in 2007, SBA began a
comprehensive review of its size
standards to determine whether existing
size standards have supportable bases
relative to the current data, and to revise
them, where necessary.

In addition, on September 27, 2010,
the President of the United States signed
the Small Business Jobs Act of 2010
(Jobs Act). The Jobs Act directs SBA to
conduct a detailed review of all size
standards and to make appropriate
adjustments to reflect market
conditions. Specifically, the Jobs Act
requires SBA to conduct a detailed
review of at least one-third of all size
standards during every18-month period
from the date of its enactment and
review of all size standards not less
frequently than once every 5 years
thereafter. Reviewing existing small

business size standards and making
appropriate adjustments based on
current data is also consistent with
Executive Order 13563 on improving
regulation and regulatory review.

SBA has chosen not to review all size
standards at one time. Rather, it is
reviewing groups of related industries
on a Sector by Sector basis.

As part of SBA’s comprehensive
review of size standards, the Agency
reviewed all receipts based size
standards in NAICS Sector 48—49,
Transportation and Warehousing, to
determine whether the existing size
standards should be retained or revised.
On May 13, 2011, SBA published a
proposed rule in the Federal Register
(76 FR 27935) seeking public comment
on its proposal to increase the size
standards for 22 industries in NAICS
Sector 48—49. The rule was one of a
series of proposed rules that examines
industries grouped by NAICS Sector.

SBA developed a “Size Standards
Methodology” for developing,
reviewing, and modifying size
standards, when necessary. SBA
published the document on its Web site
at www.sba.gov/size for public review
and comment and also included it as a
supporting document in the electronic
docket of the May 13, 2011 proposed
rule at www.regulations.gov.

In evaluating an industry’s size
standard, SBA examines its
characteristics (such as average firm
size, startup costs, industry competition
and distribution of firms by size) and
the level and small business share of
Federal contract dollars in that industry.
SBA also examines the potential impact
a size standard revision might have on
its financial assistance programs and
whether a business concern under a
revised size standard would be
dominant in its industry. SBA analyzed
the characteristics of each industry in
NAICS Sector 48—49 that has a receipts
based size standard, mostly using a
special tabulation obtained from the
U.S. Bureau of the Census based on its
2007 Economic Census (the latest
available). SBA also evaluated the level
and small business share of Federal
contracts in each of those industries
using the data from the Federal
Procurement Data System—Next
Generation (FPDS-NG) for fiscal years
2007 to 2009. To evaluate the impact of
changes to size standards on its loan
programs, SBA analyzed internal data
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on its guaranteed loan programs for
fiscal years 2008 to 2010.

SBA’s “Size Standards Methodology”’
provides a detailed description of its
analyses of various industry and
program factors and data sources, and
how the Agency uses the results to
derive size standards. In the proposed
rule, SBA detailed how it applied its
“Size Standards Methodology” to
review and modify, where necessary,
the existing standards for industries in
NAICS Sector 48—49. SBA sought
comments from the public on a number
of issues about its ““Size Standards
Methodology,” such as whether there
are alternative methodologies that SBA
should consider; whether there are
alternative or additional factors or data
sources that SBA should evaluate;
whether SBA’s approach to establishing
small business size standards makes
sense in the current economic
environment; whether SBA’s
applications of anchor size standards
are appropriate in the current economy;
whether there are gaps in SBA’s
methodology because of the lack of
comprehensive data; and whether there
are other facts or issues that SBA should
consider.

SBA sought comments on its proposal
to increase receipts based size standards
for 22 industries in NAICS Sector 48—49
(Transportation and Warehousing) and
retain the existing size standards for
remaining industries in that Sector.
Specifically, SBA requested comments
on whether the size standards should be
revised as proposed and whether the
proposed revisions are appropriate. SBA
also invited comments on whether its
proposed eight fixed size standard
levels are appropriate and whether it
should adopt common size standards for
several Subsectors and Industry Groups
in NAICS Sector 48—49.

SBA'’s analyses supported lowering
existing receipts based standards for 18
industries. However, as SBA pointed
out in the proposed rule, lowering size
standards would reduce the number of
firms eligible to participate in Federal
small business assistance programs and
this is contrary to what the Federal
government and the Agency are doing to
help small businesses. Therefore, SBA
proposed to retain the current size
standards for those industries and
requested comments on whether the
Agency should lower size standards for
those industries for which its analyses
might support lowering them.

In addition, because of lack of
relevant industry data, SBA proposed
no changes to current size standards for
the following: Offshore Marine Air
Transportation Services (sub-industries
or “‘exceptions” to both NAICS Codes

481211 and NAICS 481212); Offshore
Marine Water Transportation Services
(exception to NAICS Subsector 483);
Non-Vessel Owning Common Carriers
and Household Goods Forwarders
(exception to NAICS Code 488510); and
Postal Services (NAICS Code 491110).
SBA sought comments on this proposal
as well as supporting information if
different size standards appeared more
appropriate for these industries or sub-
industries.

Summary of Comments

SBA received six comments to the
proposed rule. However, three of them
were related to the proposed rule for
NAICS Sector 54 (Professional,
Technical, and Scientific Services),
which was published for comments
separately about the same time. One of
those three comments was submitted
within the comment period for the
NAICS Sector 54 proposed rule, and
therefore SBA considered it along with
the other comments in drafting a final
rule for that Sector. However, the other
two comments were submitted after the
closing date for the comment period for
Sector 54 (June 15, 2011), and thus were
not considered for NAICS Sector 54
(because they were untimely) or for this
rule (because they were not relevant).
Therefore, SBA received and considered
three valid comments to the proposed
rule on NAICS Sector 48—49. Each of
these comments is discussed below.

SBA received one comment on NAICS
484230 (Specialized Freight (except
Used Goods) Trucking, Long-Distance).
For the reasons provided in the
proposed rule, SBA proposed to retain
the current $25.5 million size standard
for that NAICS code, although its
analyses of industry data related to all
industries within NAICS Subsector 484
and to NAICS Code 484230 individually
supported a lower $19 million size
standard. The commenter stated that the
size standard for NAICS Code 484230
should not be lowered to $19 million
based on SBA’s analyses, but instead
should be increased to $30 million from
the current $25.5 million. However, the
comment provided no specific data or
analysis justifying why the $30 million
size standard is a more appropriate size
standard than $25.5 million for that
industry. Rather, the commenter simply
pointed out SBA’s results on certain
industry and Federal procurement
factors to justify the $30 million size
standard. Although the four-firm
concentration ratio was only 8 percent
(i.e., much lower than 40 percent for
this to factor in the calculated size
standard), the commenter suggested that
the size standard be increased to $30
million based on that factor. Similarly,

although the Gini coefficient value
reflecting the size distribution of firms
in that industry supported the current
$25.5 million size standard, the
commenter argued that the size standard
should be $30 million instead. Finally,
the commenter contended that the size
standard for NAICS Code 484230 should
be $30 million because the Federal
contracting factor, based on the 2007—
2009 FPDS-NG data, supported that
level. As explained in the SBA’s size
standards methodology as well as in the
proposed rule, SBA calculates an
industry’s size standard based on the
average of size standards supported by
each of industry and Federal factors, not
based on one or several factors that
support a higher size standard.
Although SBA sought comments on
whether it should weigh some factors
more heavily than others for specific
industries, the commenter provided no
feedback on this issue.

In response to the comment, SBA
analyzed updated 2008-2010 Federal
procurement data and industry data
from an updated tabulation of the 2007
Economic Gensus. The updated data
produced a Gini coefficient value that
supported a higher $30 million size
standard, and the Federal contracting
factor based on the updated data
supported a higher $35.5 million size
standard than the previous analyses.
However, SBA’s analysis based on all
factors continued to support the current
$25.5 million size standard for NAICS
Code 484230 because the remaining
industry factors supported a standard
much lower than the current $25.5
million size standard. Because all
industries within NAICS Subsector 484
currently share a common size standard,
SBA also used the updated data to
recalculate the appropriate common size
standard for NAICS Subsector 484 and
found it to be $19 million. Since SBA
received no comments opposing its
proposal to retain a common size
standard for all industries in NAICS
Subsector 484, the Agency is
maintaining a common size standard for
these industries. However, continuing
its policy of not lowering any size
standards under the current economic
environment, SBA is adopting the
current $25.5 million size standard for
all industries in NAICS Subsector 484,
including NAICS Code 484230. In other
words, SBA has not adopted the
commenter’s recommendation to
increase the size standard for NAICS
Code 484230 to $30 million.

Additionally, the commenter
suggested that fuel surcharges should be
excluded from the calculation of
receipts when determining if a company
meets the size standard. SBA’s
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definition of receipts states the
following: ‘“‘Receipts means ‘total
income’ (or in the case of a sole
proprietorship, ‘gross income’) plus
‘cost of goods sold’ as these terms are
defined and reported on Internal
Revenue Service (IRS) tax return forms
* * *713 CFR 121.104. The definition
of receipts provides for a limited
number of specific exclusions, none of
which relates to fuel surcharges or other
fuel related costs. Fuel surcharges are
part of the usual and customary costs of
doing business. In addition, fuel
surcharges that businesses collect are
subject to taxation and therefore are part
of a firm’s revenues. Further, SBA uses
data from the Economic Census, and the
revenue data that firms report under law
to the Economic Census include those
costs. Accordingly, SBA does not
exclude fuel surcharges from the
calculation of receipts for small
business size determination purposes.
SBA acknowledges that firms in the
transportation industries may have
substantial fuel surcharges or other fuel
related costs, and, as such, the Agency
may consider such costs as a secondary
factor in addition to the primary
industry and Federal procurement
factors that SBA evaluates when
establishing small business size
standards.

Another commenter felt that most of
the revenues generated from the
commenter’s firm’s contracts are passed
through to its many subcontractors,
which were tied to its costs and thus
should not be included as part of its
revenues. The commenter pointed out
that on average the subcontractors are
paid 82 percent of the total contract
value, and including these pass-
throughs overstates the firm’s revenues.
The commenter stated that the
requirement to include subcontracting
costs in revenues had an adverse impact
on its business’ size determination
because it caused its total revenues to
exceed the size standard. The
commenter suggested that costs of goods
sold be removed from the definition of
receipts and that actual profit be the
determining factor on whether a firm
qualifies as small.

This is not a new suggestion, nor is it
unique to transportation industries. As
explained above, SBA’s definition of
receipts states that “receipts means
‘total income’ * * * plus ‘cost of goods
sold’ * * *” and provides for a limited
number of specific exclusions. 13 CFR

121.104. None of the enumerated
exclusions relates to subcontracting
costs.

Similar to fuel surcharges mentioned
above, SBA does not allow for the
exclusion of subcontracting costs
(commonly known as “pass-throughs”’)
from the calculation of revenues
because they are part of the usual and
customary costs of doing business.
Additionally, SBA uses data from the
U.S. Bureau of the Census’ 2007
Economic Census, and the revenue data
that firms report under law to the
Economic Census include
subcontracting and other costs of goods
sold. If the Agency were to exclude the
value of “pass-through” revenues, SBA
would also have to establish a lower
size standard to reflect the size of the
industry without them.

SBA has always included all
revenues, including pass-throughs or
subcontracting costs, for size standards
purposes for several reasons. First, as
stated above, the revenue data SBA
receives from the Economic Census
includes those costs. Second, this
practice is consistent with the Small
Business Act, which refers to SBA’s
establishing size standards based on
“* * * annual average gross receipts of
the business concern * * *”

§ 3(a)(2)(C)(ii)(II) [emphasis added].
Third, SBA’s existing definitions of
receipts and employees provide a
consistent approach to establishing
eligibility for small business programs
for all industries. Fourth, if SBA were to
exclude certain costs for one or a few
industries, other industries could raise
the same questions, creating a ‘“‘slippery
slope” leading toward widespread
inconsistency in how businesses
calculate their receipts to determine if
they qualify as small.

The third commenter supported the
increase in the size standard for NAICS
Code 485113 (Bus and Motor Vehicles
Transit Systems) from $7.0 million in
average annual receipts to $14.0 million
in average annual receipts because the
higher size standard better reflected
current operations of the commenter’s
business, where a large portion of small
business set-aside contracts had to be
subcontracted to other businesses. The
commenter stated that subcontractors
are paid on average 85 percent of the
total contract value, while the
commenter’s business receives the
remaining 15 percent.

SBA acknowledges that some
industries may have substantially higher

subcontracting costs than others. SBA
considers subcontracting costs as a
secondary factor, in addition to the
primary industry and Federal
procurement factors, when it reviews
size standards for those industries. In
other words, SBA may make further
adjustments to small business size
standards, if necessary, for industries for
which subcontracting costs are
substantially higher than for other
industries.

SBA notes that two of the three
comments indicated that subcontracting
costs accounted for more than 80
percent of the total value of work in
their industries. It is important to point
out that SBA’s regulations on
Government Contracting Programs
provide that “[i]n order to be awarded
a full or partial small business set-aside
contract, an 8(a) contract, a WOSB or
EDWOSB contract pursuant to part 127
of this chapter, * * * a small business
concern must agree that: (1) In the case
of a contract for services (except
construction), the concern will perform
at least 50 percent of the cost of the
contract incurred for personnel with its
own employees. * * *” 13 CFR 125.6.
A firm undertaking such contracts must
comply with these “limitations on
subcontracting,” even if it otherwise
appears to meet the small business size
standard for a particular procurement. It
cannot qualify as small for award under
any of the aforementioned programs if it
subcontracts more than 50 percent of
the contract.

SBA received no comments opposing
its proposal to retain the current size
standards where analyses suggested
lowering them. The Agency also
received no comments opposing SBA’s
proposal to retain the current standards
where relevant data were not available.

All comments to the proposed rule are
available for public review at http://
www.regulations.gov.

Conclusion

Based on SBA’s analyses of relevant
industry and program data and the
public comments it received on the
proposed rule, SBA has decided to
increase the small business size
standards for the 22 industries in NAICS
Sector 48—49 to the levels it proposed.
Those industries and their revised size
standards are shown in the following
Table 1, Summary of Revise Size
Standards in NAICS Sector 48—49.
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TABLE 1—SUMMARY OF REVISED SIzE STANDARDS IN NAICS SECTOR 48-49

Current size New size

NAICS codes NAICS industry title standard standard

(millions) (millions)
Other Nonscheduled Air Transportation ..........c.ccocevereenienieenenecseneenens $7.0 $14.0
Mixed Mode Transit SYStems ..........cccccveiiiiiiiiiicce e 7.0 14.0
Commuter Rail SYStEMS .......ceoiiriiirieereees e 7.0 14.0
Bus and Other Motor Vehicle Transit Systems ........c.cccocoeviiiiiniiiceenns 7.0 14.0
Other Urban Transit SYSteMS .......c.cccvieiiiiiieseeeeee e 7.0 14.0
Interurban and Rural Bus Transportation ...........ccccccevvieeeviieeescieesniiee e 7.0 14.0
TAXI SEIVICE ..ottt e 7.0 14.0
LimOUSING SEIVICE ......ooiiiiiiiiiieiicee e 7.0 14.0
School and Employee Bus Transportation ............cccceceevineeneneeneneennens 7.0 14.0
Charter Bus INAUSETY .......cooiiiiiic e 7.0 14.0
Special Needs Transportation ...........cc.ceceerieieninienineere e 7.0 14.0
All Other Transit and Ground Passenger Transportation ...............c......... 7.0 14.0
Pipeline Transportation of Natural Gas ..........ccccvvvevereeieninieneceesenees 7.0 255
AIr Traffic CONTrOl ... 7.0 30.0
Other AIrport OPErations ..........cccveeceerieireneeeese e 7.0 30.0
Other Support Activities for Air Transportation ..........cccccccevvceeeeiierencinenn. 7.0 30.0
Support Activities for Rail Transportation ...........ccccccveevverienieenieneeneneennens 7.0 14.0
Port and Harbor Operations ...........ccccoveiiieiiieiieiceee e 25.5 35.5
Marine Cargo HandliNg .........cccoereeiieiieieseeeese e 25.5 35.5
Navigational Services to Shipping .......ccccoiiiiiiiiiiiccc s 7.0 35.5
Other Support Activities for Water Transportation ...........ccccceeevnvevereennens 7.0 35.5
Freight Transportation Arrangement 10 ... 107.0 14.0

For the reasons stated above in this
rule and in the proposed rule, SBA has
decided to retain the current receipts
based size standards for 18 industries
for which analytical results suggested
lower size standards. Not lowering size
standards in NAICS Sector 48—49 is
consistent with SBA’s recent final rules
on NAICS Sector 44—45, Retail Trade
(75 FR 61597, October 6, 2010); NAICS
Sector 72, Accommodation and Food
Services (75 FR 61604, October 6, 2010);
and NAICS Sector 81, Other Services
(75 FR 61591, October 6, 2010). In each
of those final rules, SBA adopted its
proposal not to reduce small business
size standards for the same reasons.
SBA is also retaining the existing
receipts based size standards for two
industries for which the results
supported them at their current levels.
Accordingly, SBA has retained the
existing receipts based size standards
for all industries in NAICS Subsector
484 (Truck Transportation), Subsector
487 (Scenic and Sightseeing
Transportation), Subsector 492 (Couriers
and Messengers), and Subsector 493
(Warehousing and Storage).

SBA has also retained current receipts
based size standards for Offshore
Marine Air Transportation Services
(exceptions to NAICS Code 481211 and
NAICS Code 481212), Offshore Marine
Water Transportation Services
(exception to NAICS Subsector 483,
Water Transportation), Non-Vessel
Owning Common Carriers and
Household Goods Forwarders
(exception to NAICS Code 488510), and
Postal Services (NAICS Code 491110).

SBA did not review the 15 industries
in NAICS Sector 48—49 that have
employee based size standards.
Therefore, SBA has retained the size
standards for those industries at their
current levels until the Agency reviews
employee based size standards at a later
date.

Compliance With Executive Orders
12866, 13563, 12988, and 13132, the
Paperwork Reduction Act (44 U.S.C.,
Ch. 35) and the Regulatory Flexibility
Act (5 U.S.C. 601-612)

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this final
rule is a “significant” regulatory action
for purposes of Executive Order 12866.
Accordingly, the next section contains
SBA’s Regulatory Impact Analysis. This
is not a major rule, however, under the
Congressional Review Act, 5 U.S.C. 800.

Regulatory Impact Analysis:

1. Is there a need for the regulatory
action?

SBA believes that the revised changes
to small business size standards for 22
industries in NAICS Sector 48—49,
Transportation and Warehousing, reflect
changes in economic characteristics of
small businesses in those industries and
the Federal procurement market. SBA’s
mission is to aid and assist small
businesses through a variety of
financial, procurement, business
development, and advocacy programs.
To assist the intended beneficiaries of
these programs effectively, SBA
establishes distinct definitions to

determine which businesses are deemed
small businesses. The Small Business
Act (15 U.S.C. 632(a)) delegates to SBA’s
Administrator the responsibility for
establishing definitions for small
business. The Act also requires that
small business definitions vary to reflect
industry differences. The Jobs Act
requires the Administrator to review
one-third of all size standards within
each 18-month period from the date of
its enactment and to review all size
standards at least every five years
thereafter. The supplementary
information section of the May 13, 2011
proposed rule and this rule explained in
detail SBA’s methodology for analyzing
a size standard for a particular industry.

2. What are the potential benefits and
costs of this regulatory action?

The most significant benefit to
businesses obtaining small business
status as a result of this rule is gaining
eligibility for Federal small business
assistance programs, including SBA’s
financial assistance programs, economic
injury disaster loans, and Federal
procurement opportunities intended for
small businesses. Federal small business
programs provide targeted opportunities
for small businesses under SBA’s
various business development and
contracting programs. These include the
8(a) Business Development program and
programs benefiting small businesses
located in Historically Underutilized
Business Zones (HUBZone), women
owned small businesses (WOSB), and
service-disabled veteran-owned small
businesses (SDVOSB). Other Federal
agencies also may use SBA’s size
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standards for a variety of regulatory and
program purposes. These programs help
small businesses become more
knowledgeable, stable, and competitive.
In the 22 industries in NAICS Sector
48—49 for which SBA has decided to
increase size standards, SBA estimates
that about 1,200 additional firms will
gain small business status and become
eligible for these programs. That number
is 0.7 percent of the total number of
firms in industries in NAICS Sector 48—
49 that have receipts based size
standards. SBA estimates that this
would increase the small business share
of total industry receipts in those
industries from 36 percent under the
current size standards to 39 percent.

The benefits of increasing size
standards to a more appropriate level
will accrue to three groups in the
following ways: (1) Some businesses
that are above the current size standards
will gain small business status under
the higher size standards, thereby
enabling them to participate in Federal
small business assistance programs; (2)
growing small businesses that are close
to exceeding the current size standards
will be able to retain their small
business status under the higher size
standards, thereby enabling them to
continue their participation in the
programs; and (3) Federal agencies will
have a larger pool of small businesses
from which to draw for their small
business procurement programs.

Based on the data for fiscal years 2007
to 2009, more than two-thirds of total
Federal contracting dollars spent in
industries reviewed in this proposed
rule were accounted for by the 22
industries for which SBA is increasing
size standards. SBA estimates that
additional firms gaining small business
status in those industries under the
revised size standards could potentially
obtain Federal contracts totaling up to
$25 million per year through the 8(a),
HUBZone, WOSB, and SDVOSB
programs and through other,
unrestricted procurements. The added
competition for many of these
procurements may also result in lower
prices to the Government for
procurements reserved for small
businesses, although SBA cannot
quantify this benefit.

Under SBA’s 7(a) Business Loan and
504 Programs, based on the 2008 to
2010 data, SBA estimates that
approximately 10 additional loans
totaling $4 million to $5 million in new
Federal loan guarantees could be made
to the newly defined small businesses
under the revised size standards. Under
the Jobs Act, SBA can now guarantee
substantially larger loans than in the
past. In addition, the Jobs Act

established an alternative size standard
for SBA’s 7(a) and 504 Loan Programs
for those applicants that do not meet the
size standards for their industries. That
is, under the Jobs Act, if a firm applies
for a 7(a) or 504 loan but does not meet
the size standard for its industry, it
might still qualify if, including its
affiliates, it has a tangible net worth that
does not exceed $15 million and also
has an average net income after Federal
income taxes (excluding any carry-over
losses) for its preceding two completed
fiscal years that does not exceed $5.0
million. Thus, increasing the size
standards may result in an increase in
small business guaranteed loans to
small businesses in these industries, but
it would be impractical to try to
estimate the extent of their number and
the total amount loaned.

Newly defined small businesses will
also benefit from SBA’s Economic Injury
Disaster Loan Program. Since this
program is contingent on the occurrence
and severity of a disaster, SBA cannot
make a meaningful estimate of benefits
for future disasters.

To the extent that all 1,200 newly
defined small firms under the revised
size standards could become active in
Federal procurement programs, this may
entail some additional administrative
costs to the Federal Government
associated with additional bidders for
Federal small business procurement
opportunities, additional firms seeking
SBA guaranteed lending programs,
additional firms eligible for enrollment
in the Central Contractor Registration’s
Dynamic Small Business Search
database and additional firms seeking
certification as 8(a) or HUBZone firms
or those qualifying for small business,
WOSB, SDVOSB, and SDB status.
Among businesses in this group seeking
SBA assistance, there could be some
additional costs associated with
compliance and verification of small
business status and protests of small
business status. These added costs are
likely to be minimal because
mechanisms are already in place to
handle these administrative
requirements.

The costs to the Federal Government
may be higher on some Federal
contracts under the higher revised size
standards. With a greater number of
businesses defined as small, Federal
agencies may choose to set aside more
contracts for competition among small
businesses rather than using full and
open competition. The movement from
unrestricted to set-aside contracting will
likely result in competition among
fewer total bidders, although there will
be more small businesses eligible to
submit offers. In addition, higher costs

may result when additional full and
open contracts are awarded to HUBZone
businesses because of a price evaluation
preference. The additional costs
associated with fewer bidders, however,
will likely be minor since, as a matter
of law, procurements may be set aside
for small businesses or reserved for the
8(a), HUBZone, WOSB, or SDVOSB
Programs only if awards are expected to
be made at fair and reasonable prices.

The revised size standards may have
some distributional effects among large
and small businesses. Although SBA
cannot estimate with certainty the
actual outcome of gains and losses
among small and large businesses, there
are several likely impacts. There may be
a transfer of some Federal contracts
from large businesses to small
businesses. Large businesses may have
fewer Federal contract opportunities as
Federal agencies decide to set aside
more Federal contracts for small
businesses. In addition, some agencies
may award more Federal contracts to
HUBZone concerns instead of large
businesses since HUBZone concerns
may be eligible for price evaluation
adjustments when they compete on full
and open bidding opportunities.
Similarly, currently defined small
businesses may obtain fewer Federal
contracts due to the increased
competition from more businesses
defined as small under the revised size
standards. This transfer may be offset by
more Federal procurements set aside for
all small businesses. The number of
newly defined and expanding small
businesses that are willing and able to
sell to the Federal Government will
limit the potential transfer of contracts
away from large and small businesses
under the existing size standards. The
SBA cannot estimate with precision the
potential distributional impacts of these
transfers.

The revisions to the existing size
standards for Transportation and
Warehousing industries are consistent
with SBA’s statutory mandate to assist
small business. This regulatory action
promotes the Administration’s
objectives. One of SBA’s goals in
support of the Administration’s
objectives is to help individual small
businesses succeed through fair and
equitable access to capital and credit,
Government contracts, and management
and technical assistance. Reviewing and
modifying size standards, when
appropriate, ensures that intended
beneficiaries have access to small
business programs designed to assist
them.
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Executive Order 13563

A description of the need for this
regulatory action and benefits and costs
associated with this action including
possible distributions impacts that
relate to Executive Order 13563 is
included above in the Regulatory Impact
Analysis under Executive Order 12866.

In an effort to engage interested
parties in this action, SBA has presented
its methodology (discussed above under
SUPPLEMENTARY INFORMATION) to various
industry associations and trade groups.
SBA also met with various industry
groups to obtain their feedback on its
methodology and other size standards
issues. SBA also presented its size
standards methodology to businesses in
13 cities in the U.S. and sought their
input as part of the Jobs Act tours. The
presentation also included information
on the latest status of the
comprehensive size standards review
and on how interested parties can
provide SBA with input and feedback
on size standards review.

Additionally, SBA sent letters to the
Directors of the Offices of Small and
Disadvantaged Business Utilization
(OSDBU) at several Federal agencies
with considerable procurement
responsibilities requesting their
feedback on how the agencies use SBA
size standards and whether current
standards meet their programmatic
needs (both procurement and non-
procurement). SBA gave appropriate
consideration to all input, suggestions,
recommendations, and relevant
information obtained from industry
groups, individual businesses, and
Federal agencies in preparing this
proposed rule.

The review of size standards in
NAICS Sector 48—49, Transportation
and Warehousing, is consistent with EO
13563 § 6 calling for retrospective
analyses of existing rules. The last
overall review of size standards
occurred during the late 1970s and early
1980s. Since then, except for periodic
adjustments for monetary based size
standards, most reviews of size
standards were limited to a few specific
industries in response to requests from
the public and Federal agencies. SBA
recognizes that changes in industry
structure and the Federal marketplace
over time have rendered existing size
standards for some industries no longer
supportable by current data.
Accordingly, in 2007, SBA began a
comprehensive review of all size
standards to ensure that existing size
standards have supportable bases and to
revise them when necessary. In
addition, the Jobs Act directs SBA to
conduct a detailed review of all size

standards and to make appropriate
adjustments to reflect market
conditions. Specifically, the Jobs Act
requires SBA to conduct a detailed
review of at least one-third of all size
standards during every 18-month period
from the date of its enactment and do a
complete review of all size standards
not less frequently than once every 5
years thereafter.

Executive Order 12988

This action meets applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

Executive Order 13132

For purposes of Executive Order
13132, SBA has determined that this
rule will not have substantial, direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
SBA has determined that this rule has
no federalism implications warranting
preparation of a federalism assessment.

Paperwork Reduction Act

For the purpose of the Paperwork
Reduction Act, 44 U.S.C. Ch. 35, SBA
has determined that this rule would not
impose any new reporting or record
keeping requirements.

Final Regulatory Flexibility Analysis

Under the Regulatory Flexibility Act
(RFA), this rule may have a significant
impact on a substantial number of small
entities in NAICS Sector 48—49,
Transportation and Warehousing. As
described above, this rule may affect
small entities seeking Federal contracts,
SBA’s 7(a) and 504 Guaranteed Loans,
SBA’s Economic Injury Disaster Loans,
and various small business benefits
under other Federal programs.

Immediately below, SBA sets forth a
final regulatory flexibility analysis of
this final rule addressing the following
questions: (1) What are the need for and
objective of the rule? (2) What are SBA’s
description and estimate of the number
of small entities to which the rule will
apply? (3) What are the projected
reporting, record keeping, and other
compliance requirements of the rule? (4)
What are the relevant Federal rules
which may duplicate, overlap, or
conflict with the rule? and (5) What
alternatives will allow the Agency to
accomplish its regulatory objectives
while minimizing the impact on small
entities?

(1) What are the need for and
objective of the rule?

Most of SBA’s size standards for the
Transportation and Warehousing
industries had not been reviewed since
the 1980s. Technological changes,
productivity growth, international
competition, mergers and acquisitions
and updated industry definitions may
have changed the structure of many
industries in that Sector. Such changes
can be sufficient to support a revision to
size standards for some industries.
Based on the analysis of the latest
industry and program data available,
SBA believes that the revised standards
in this rule more appropriately reflect
the size of businesses in those industries
that need Federal assistance.
Additionally, the Jobs Act requires SBA
to review all size standards and make
appropriate adjustments to reflect
current data and market conditions.

(2) What are SBA’s description and
estimate of the number of small entities
to which the rule will apply?

SBA estimates that approximately
1,200 additional firms will become
small because of increases in size
standards in 22 industries in NAICS
Sector 48—49. That represents 0.7
percent of total firms in industries in
that Sector that have receipts based size
standards. This will result in an
increase in the small business share of
total industry receipts in those
industries from about 36 percent under
the current size standards to nearly 39
percent under the proposed standards.
SBA does not anticipate a significant
competitive impact on smaller
businesses in these industries. The
revised size standards will enable more
small businesses to retain their small
business status for a longer period.
Under current size standards, many
small businesses may have lost their
eligibility or found it difficult to
compete with companies that are
significantly larger than they are, and
this final rule attempts to correct that
impact. SBA believes these changes will
have a positive impact for existing small
businesses and for those that have either
exceeded or are about to exceed current
size standards.

(3) What are the projected reporting,
record keeping, and other compliance
requirements of the rule and an estimate
of the classes of small entities which
will be subject to the requirements?

Revising size standards does not
impose any additional reporting or
record keeping requirements on small
entities. However, qualifying for Federal
procurement and a number of other
Federal programs requires that entities
register in the Central Contractor
Registration (CCR) database and certify



Federal Register/Vol. 77, No. 37/Friday, February 24, 2012/Rules and Regulations

10949

at least annually that they are small in
the Online Representations and
Certifications Application (ORCA).
Therefore, businesses opting to
participate in those programs must
comply with CCR and ORCA
requirements. There are no costs
associated with either CCR registration
or ORCA certification. Revising size
standards alters the access to SBA
programs that are designed to assist
small businesses, but does not impose a
regulatory burden as they neither
regulate nor control business behavior.

(4) What are the relevant Federal rules
which may duplicate, overlap, or
conflict with the rule?

Under § 3(a)(2)(C) of the Small
Business Act, 15 U.S.C. 632(a)(2)(c),
Federal agencies must use SBA’s size
standards to define a small business,
unless specifically authorized by
statute. In 1995, SBA published in the
Federal Register a list of statutory and
regulatory size standards that identified
the application of SBA’s size standards
as well as other size standards used by
Federal agencies (60 FR 57988,
November 24, 1995). SBA is not aware
of any Federal rule that would duplicate
or conflict with establishing or revising
size standards.

However, the Small Business Act and
SBA’s regulations allow Federal

agencies to develop different size
standards if they believe that SBA’s size
standards are not appropriate for their
programs, with the approval of SBA’s
Administrator (13 CFR 121.903). The
Regulatory Flexibility Act authorizes an
agency to establish an alternative small
business definition after consultation
with the Office of Advocacy of the U.S.
Small Business Administration (5 U.S.C.
601(3)).

(5) What alternatives will allow the
Agency to accomplish its regulatory
objectives while minimizing the impact
on small entities?

By law, SBA is required to develop
numerical size standards for
establishing eligibility for Federal small
business assistance programs. Other
than varying size standards by industry
and changing the size measures, no
practical alternative exists to the
existing system of numerical size
standards. The possible alternative size
standards considered for the individual
NAICS Code industries within NAICS
Sector 48—49 are discussed in the
supplementary information to the
proposed rule and this final rule.

List of Subjects in 13 CFR Part 121

Administrative practice and
procedure, Government procurement,
Government property, Grant programs—

business, Individuals with disabilities,
Loan programs—business, Reporting
and recordkeeping requirements, Small
businesses.

For reasons set forth in the preamble,
SBA amends 13 CFR part 121 as
follows:

PART 121—SMALL BUSINESS SIZE
REGULATIONS

m 1. The authority citation for part 121
continues to read as follows:

Authority: 15 U.S.C. 632, 634(b)(6), 636(b),
662, 694a(9).

m 2.In §121.201, in the table, revise the
entries for “481219”, “485111”,
485112, “485113”’, “485119”,
485210, 485310, 485320,
‘485410, “485510”’, ‘485991,
485999, 486210, 488111,
488119, “488190”, ‘488210,
“488310”’, ““488320"’, ‘488330,
“488390”’, and ‘488510” to read as
follows:

§121.201 What size standards has SBA
identified by North American Industry
Classification System codes?

* * * * *

SMALL BUSINESS SizE STANDARDS BY NAICS INDUSTRY

Size standards in

NAICS : : Size standards in
NAICS U.S. industry title e number of
codes millions of dollars employees
Sector 48-49—Transportation and Warehousing
481219 ....ccceeene Other Nonscheduled Air Transportation ..........occceoeenieeieenieeree e $14.0 e

Taxi Service

*

*

Air Traffic Control

Mixed Mode Transit Systems
Commuter Rail Systems ...
Bus and Other Motor Vehicle Transit Systems .
Other Urban Transit Systems
Interurban and Rural Bus Transportation

Limousine Service .............
School and Employee Bus Transportation .
Charter Bus Industry .........
Special Needs Transportation
All Other Transit and Ground Passenger Transportation

Pipeline Transportation of Natural Gas

* * *

Other Airport Operations ...
Other Support Activities for Air Transportation ..
Support Activities for Rail Transportation
Port and Harbor Operations
Marine Cargo Handling .....
Navigational Services to Shipping
Other Support Activities for Water Transportation
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SMALL BUSINESS SizE STANDARDS BY NAICS INDUSTRY—Continued
; . Size standards in
NAICS : : Size standards in
NAICS U.S. industry title i number of
codes millions of dollars employees
488510 ........c.c... Freight Transportation Arrangement 0 ..., 10940 oo
Footnotes of one or more engines, leading to an shutdowns the engines were capable of
* * * * * emergency or forced landing of the restarting. GE stated that these events

10. NAICS codes 488510 (part)
531210, 541810, 561510, 561520, and
561920—As measured by total revenues,
but excluding funds received in trust for
an unaffiliated third party, such as
bookings or sales subject to
commissions. The commissions

received are included as revenues.
* * * * *

Dated: December 21, 2011.
Karen G. Mills,
Administrator.
[FR Doc. 2012—4330 Filed 2—23-12; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2006—25738; Directorate
Identifier 2006-NE—27-AD; Amendment 39—
16961; AD 2012-04-05]

RIN 2120-AA64
Airworthiness Directives; General

Electric Company (GE) Turbofan
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
all GE CF6—-80C2B series turbofan
engines. That AD currently requires
installing software version 8.2.Q1 to the
engine electronic control unit (ECU),
which increases the engine’s margin to
flameout. This new AD requires the
removal of the affected ECUs from
service. This AD was prompted by two
reports of engine flameout events during
flight in inclement weather conditions,
eight reports of engine in-flight
shutdown (IFSD) events caused by dual-
channel central processing unit (CPU)
faults in the ECU, and four reports of
engine flameout ground events. We are
issuing this AD to prevent engine
flameout or un-commanded engine IFSD

airplane.

DATES: This AD is effective March 30,
2012.

ADDRESSES:

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Tomasz Rakowski, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7735; fax: 781-238—
7199; email: tomasz.rakowski@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2007-12-07,
Amendment 39-15085 (72 FR 31174,
June 6, 2007). That AD applies to the
specified products. The NPRM was
published in the Federal Register on
November 14, 2011 (76 FR 70382). That
NPRM proposed to remove the affected
ECUs from service.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal and the FAA’s
response to each comment.

Request To Change Unsafe Condition

Commenter GE stated that in all of the
events of flameout the engines relit and
in all dual-channel CPU fault in-flight

should not be considered unsafe
conditions.

We do not agree. Although a flameout
with a consecutive relight or an in-flight
shutdown with a consecutive restart
during cruise flight is not in itself an
unsafe condition, these types of loss of
thrust can be unsafe conditions during
takeoff or during approach and landing.
We did not change the AD.

Request To Clarify Engine Flight Cycle
and ECU Cycle Count

Commenter All Nippon Airways
(ANA) requested that we clarify the
relationship between the engine flight
cycles and ECU cycles of operation in
the engine, and whether previous ECU
history affects the flight cycle count.

We do not agree. The flight cycle
intervals in paragraph (g) of the AD refer
to the engine start-stop cycles with the
affected ECU part numbers (P/Ns)
installed, rather than ECU operational
cycles. Engine flight cycles accrued
before the effective date of the AD are
not accounted for in the cycle count. We
did not change the AD.

Request To Remove Certain Affected
ECU P/Ns From the AD

Commenters Atlas Air, ANA, KLM,
and China Airlines requested that we
remove from the list of affected ECU
P/Ns in Table 2 of the AD, ECUs with
software version 8.2.Q1 and 8.2.R, a
new front panel assembly (FPA) and an
old pressure subsystem (PSS), or an old
FPA and a new PSS generation circuit
boards.

We do not agree. Dual-channel CPU
faults have not been ruled out for the
new FPA or the new PSS, therefore any
ECU with either a new FPA or a new
PSS must be addressed regardless of the
version of software installed. We did not
change the AD.

Request To Add ECU P/Ns to the AD

Commenter Atlas Air stated that ECUs
P/Ns 1471M63P41, 1519M89P31, and
1820M33P14 are not listed in the
proposed AD, but should be listed.

We do not agree. Those ECUs have the
old generation of FPA and PSS circuit
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boards and, therefore, are not
susceptible to dual-channel CPU faults.
The referenced ECUs also have the latest
available version of software installed.
We did not change the AD.

Request To Mandate Software Version
8.2.R or Later

Commenter Atlas Air requested to add
a requirement to install software version
8.2.R or later in all affected engines at
specified times, without regard to FPA
and PSS circuit board hardware
configuration.

We do not agree. Certain ECU P/Ns
that have software version 8.2.R are
susceptible to CPU channel faults. We
did not change the AD.

Request To Modify ECUs

Commenter Atlas Air requested to
modify ECU P/Ns 1471M63P42,
1519M89P32, and 1820M33P15 to ECU
P/Ns 1471M63P41, 1519M89P31, and
1820M33P14, respectively.

We do not agree. No approved
procedure exists to downgrade the
ECUs. Engine owners and operators may
propose such a procedure for approval,
and request an alternative method of
compliance to the AD, as specified in
paragraph (i) of the AD. We did not
change the AD.

Request To Add ECU Rework
Procedures

Commenter ANA requested that we
add rework procedures to the AD to
modify affected ECUs into serviceable
configurations of ECUs.

We do not agree. The AD is written
to only remove affected ECU P/Ns from
service. Refer to the manufacturer’s
service information for upgrading
affected ECUs. We did not change the
AD.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD will affect
697 GE CF6-80C2B series turbofan
engines installed on airplanes of U.S.
registry. We also estimate that it will
take about 4 work-hours per engine to
perform a removal and replacement of
the ECU, and that the average labor rate
is $85 per work-hour. A replacement

ECU costs about $4,600. Based on these
figures, we estimate the total cost of the
AD to U.S. operators to be $3,443,180.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,

TABLE 1—AFFECTED ECU P/Ns

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2007-12-07, Amendment 39-15085 (72
FR 31174, June 6, 2007), and adding the
following new AD:

2012-04-05 General Electric Company
(GE): Amendment 39-16961; Docket No.
FAA-2006—-25738; Directorate Identifier
2006—NE-27-AD.

(a) Effective Date

This airworthiness directive (AD) is
effective March 30, 2012.

(b) Affected ADs

This AD supersedes AD 2007-12-07,
Amendment 39-15085 (72 FR 31174, June 6,
2007).

(c) Applicability

This AD applies to GE CF6-80C2B1F, CF6—
80C2B1F1, CF6—-80C2B1F2, CF6—80C2B2F,
CF6—80C2B3F, CF6—-80C2B4F, CF6—
80C2B5F, CF6—-80C2B6F, CF6—80C2B6FA,
CF6-80C2B7F, and CF6—80C2B8F turbofan
engines, including engines marked on the
engine data plate as CF6—80C2B7F1.

(d) Unsafe Condition

This AD results from:

(1) Two reports of engine flameout events
during flight in inclement weather
conditions; and

(2) Eight reports of engine in-flight
shutdown (IFSD) events caused by dual-
channel central processing unit (CPU) faults
in the electronic control unit (ECU); and

(3) Four reports of engine flameout ground
events.

(e) We are issuing this AD to prevent
engine flameout or un-commanded engine
IFSD of one or more engines, leading to an
emergency or forced landing of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) ECU Removal

(1) Remove from service ECUs with part
numbers (P/Ns) listed in Table 1 of this AD
within 6 months or 450 engine flight cycles
after the effective date of this AD, whichever
occurs first.

1471M63P01 1471M63P02 1471M63P03 1471M63P04 1471M63P05
1471M63P06 1471M63P07 1471M63P08 1471M63P09 1471M63P10
1471M63P11 1471M63P12 1471M63P13 1471M63P14 1471M63P15
1471M63P16 1471M63P17 1471M63P18 1471M63P23 1471M63P24
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TABLE 1—AFFECTED ECU P/Ns—Continued
1471M63P25 1471M63P26 1471M63P27 1471M63P28 1471M63P29
1471M63P30 1471M63P31 1471M63P32 1471M63P33 1471M63P34
1471M63P35 1471M63P36 1519M89P01 1519M89P02 1519M89P03
1519M89P04 1519M89P05 1519M89P06 1519M89P07 1519M89P08
1519M89P09 1519M89P10 1519M89P13 1519M89P 14 1519M89P15
1519M89P16 1519M89P17 1519M89P18 1519M89P19 1519M89P20
1519M89P21 1519M89P22 1519M89P23 1519M89P24 1519M89P25
1519M89P26 1820M33P01 1820M33P02 1820M33P03 1820M33P04
1820M33P05 1820M33P06 1820M33P07 1820M33P08 1820M33P09

(2) Remove from service ECUs with P/Ns
2121M37P01, 2121M37P02, 2121M38P01,
2121M38P02, 2121M41P01 and 2121M41P02
within 14 months or 1,050 engine flight

cycles after the effective date of this AD,
whichever occurs first.

(3) Remove from service ECUs with P/Ns
listed in Table 2 of this AD within 60 months

TABLE 2—AFFECTED ECU P/Ns

or 4,500 engine flight cycles after the
effective date of this AD, whichever occurs
first.

1471M63P37 1471M63P38 1471M63P39 1471M63P40 1471M63P42
1519M89P27 1519M89P28 1519M89P29 1519M89P30 1519M89P32
1820M33P10 1820M33P11 1820M33P12 1820M33P13 1820M33P15
2121M25P01 2121M25P02 2121M26P01 2121M26P02 2121M29P01
2121M29P02 2121M37P03 2121M38P03 2121M41P03

(h) Installation Prohibition

(1) After the effective date of this AD, do
not install any ECU P/N listed in Table 1 of
this AD onto any airplane.

(2) After the effective date of this AD, do
not operate any airplane with more than one
ECU P/N 2121M37P02, 2121M38P02, or
2121M41P02 installed.

(i) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, may approve AMOCs for this AD. Use
the procedures in 14 CFR 39.19 to make your
request.

(j) Related Information

For more information about this AD,
contact Tomasz Rakowski, Aerospace
Engineer, Engine Certification Office, FAA,
Engine & Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; phone: 781-238-7735; fax: 781-238—
7199; email: tomasz.rakowski@faa.gov.

(k) Material Incorporated by Reference
None.
Issued in Burlington, Massachusetts, on
February 17, 2012.
Peter A. White,
Manager, Engine & Propeller Directorate,
Aircraft Certification Service.
[FR Doc. 2012—4284 Filed 2-23-12; 8:45 am]|

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008-1245; Directorate
Identifier 2008—NE—27-AD; Amendment 39—
15912; AD 2009-11-02]

RIN 2120-AA64
Airworthiness Directives; CFM

International S.A. Model CFM56
Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: The FAA is correcting an
airworthiness directive (AD) that
published in the Federal Register. That
AD applies to CFM International S.A.
CFM56—-2, CFM56-3, CFM56-5A,
CFM56-5B, CFM56-5C, and CFM56-7B
series turbofan engines with certain part
number (P/N) and serial number (SN)
high-pressure compressor (HPC) 4—9
spools installed. In Table 1 of the AD,
the HPC 4-9 spool SN GWNO5AMO in
the 2nd column of the Table is
incorrect. This document corrects that
error. In all other respects, the original
document remains the same.

DATES: This final rule is effective
February 24, 2012. The effective date for
AD 2009-11-02 (74 FR 23305, May 19,
2009) remains June 23, 2009.
ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD

docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Martin Adler, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7157; fax: 781-238—
7199; email: martin.adler@faa.gov.

SUPPLEMENTARY INFORMATION:
Airworthiness Directive 2009-11-02,
Amendment 39-15912 (74 FR 23305,
May 19, 2009), currently requires
removing certain HPC 4-9 spools listed
by P/N and SN in the AD.

As published, in Table 1 of the AD,
the HPC 4-9 spool SN GWN0O5AMO in
the 2nd column of the Table is
incorrect.

No other part of the preamble or
regulatory information has been
changed; therefore, only the changed
portion of the final rule is being
published in the Federal Register.

The effective date of this AD remains
June 23, 2009.

Correction of Regulatory Text
§39.13 [Corrected]

m In the Federal Register of May 19,
2009, on page 23306, in the 3rd column,
in Table 1, under the HPC 4-9 Spool SN
heading, in the twentieth line of AD
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2009-11-02; Amendment 39-15912 is
corrected as follows:

GWNO05AMO

Issued in Burlington, Massachusetts, on
February 13, 2012.

Peter A. White,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2012—4285 Filed 2—23-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 748
[Docket No. 110525297-1476-01]
RIN 0694—-AF26

Amendment to Existing Validated End-
User Authorizations for Applied
Materials (China), Inc., Boeing Tianjin
Composites Co. Ltd., CSMC
Technologies Corporation, Lam
Research Corporation, and
Semiconductor Manufacturing
International Corporation in the
People’s Republic of China, and for GE
India Industrial Pvt. Ltd. in India

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: In this rule, the Bureau of
Industry and Security (BIS) amends the
Export Administration Regulations
(EAR) to revise the existing
Authorization Validated End-User
(VEU) listings for five VEUs in the
People’s Republic of China (PRC) and
one VEU in India. For Applied Materials
(China), Inc. (AMAT), this rule amends
the eligible items AMAT may receive
under Authorization VEU. For Boeing
Tianjin Composites Co., Ltd. (BTC), this
rule amends the eligible items the
company may receive under
Authorization VEU and revises the
address of the eligible destination (i.e.,
facility) to which items may be
exported, reexported, or transferred (in-
country) under Authorization VEU. For
CSMC Technologies Corporation
(CSMCQ), this rule revises the address of
one eligible destination. For Lam
Research Corporation (Lam), this rule
revises the list of facilities to which
eligible items may be exported,
reexported, or transferred (in-country)
under Authorization VEU. For
Semiconductor Manufacturing
International Corporation (SMIC), this
rule revises the list of eligible items that

may be exported, reexported, or
transferred (in-country) to SMIC under
Authorization VEU. Finally, this rule
revises the listed name for GE India to
GE India Industrial Pvt Ltd. (GE India),
amends the list of eligible items that
may be exported, reexported, or
transferred (in-country) to GE India
under Authorization VEU, and removes
one of the company’s eligible
destinations.

DATES: This rule is effective February
24, 2012.

FOR FURTHER INFORMATION CONTACT:
Karen Nies-Vogel, Chair, End-User
Review Committee, Bureau of Industry
and Security, U.S. Department of
Commerce, 14th Street & Pennsylvania
Avenue NW., Washington, DC 20230; by
telephone: (202) 482—-5991, by fax: (202)
482-3991 or email: ERC@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

Authorization Validated End-User

BIS amended the EAR in a final rule
on June 19, 2007 (72 FR 33646), creating
a new authorization for “validated end-
users”” (VEUs) located in eligible
destinations to which eligible items may
be exported, reexported, or transferred
(in-country) under a general
authorization instead of a license, in
conformance with section 748.15 of the
EAR. VEUs may obtain eligible items
that are on the Commerce Control List,
set forth in Supplement No. 1 to Part
774 of the EAR, without having to wait
for their suppliers to obtain export
licenses from BIS. Eligible items may
include commodities, software, and
technology, except those controlled for
missile technology or crime control
reasons.

The VEUs listed in Supplement No. 7
to Part 748 of the EAR were reviewed
and approved by the U.S. Government
in accordance with the provisions of
section 748.15 and Supplement Nos. 8
and 9 to Part 748 of the EAR. The
revisions to Supplement No. 7 to Part
748 set forth in this rule are being made
either at the request of the VEUs or
pursuant to the U.S. Government’s
periodic review of VEU authorizations,
and were approved by the End-User
Review Committee (ERC) following the
process set forth in Section 748.15 and
Supplement No. 9 to Part 748 of the
EAR.

Amendment to Existing Validated End-
User Authorizations in the PRC

Revision to the List of “Eligible Items”
for Applied Materials (China), Inc.

Applied Materials (China), Inc.
(AMAT) was designated as a VEU on

October 19, 2007 (72 FR 59164).
Subsequently, AMAT’s VEU
authorization listing has been amended
to add additional facilities, modify the
items it is eligible to receive, and change
the company’s name (74 FR 19382 (Apr.
29, 2009) and 75 FR 27185 (May 14,
2010)). In this rule, BIS amends
Supplement No. 7 to Part 748 of the
EAR to add an additional Export Control
Classification Number (ECCN)
paragraph, ECCN 3B001.a, as an eligible
item for all eligible AMAT destinations.

Correction of Facility Address and
Revision to the List of “Eligible Items”’
for Boeing Tianjin Composites Co. Ltd.

BIS designated BHA Aero Composite
Parts Co. as a VEU on October 19, 2007
(72 FR 59164). On April 29, 2009, BIS
amended the authorization by changing
the name of the VEU to Boeing Tianjin
Composites Co., Ltd. (BTC) (74 FR
19382). In this rule, BIS amends
Supplement No. 7 to Part 748 of the
EAR to correct the spelling of the name
of the road on which BTC’s “Eligible
Destination” (i.e., facility) is located:
“Heibei Road”” will be revised to read
“Hebei Road.” BIS also revises the list
of “Eligible Items (By ECCN)” that may
be exported, reexported, and transferred
(in-country) to BTC by removing ECCN
2B001.a from the parenthetical limiting
statement for ECCN 1E001. Pursuant to
the latter revision, the export, reexport
or transfer (in-country) of 1E001
“technology,” according to the General
Technology Note, for the
“development” or “production” of
items controlled by ECCN 2B001.a is no
longer authorized to BTC under
Authorization VEU. This amendment is
not the result of activities of concern by
BTC.

Revisions to the List of “Eligible
Destinations” for CSMC Technologies
Corporation

BIS designated CSMC Technologies
Corporation (CSMC) as a VEU on
January 18, 2011 (76 FR 2802).
Thereafter, on June 28, 2011, BIS
amended the list of CSMC'’s eligible
items (76 FR 37364). This rule amends
Supplement No. 7 to Part 748 by
updating the address of CSMC
Technologies Fab 2 Co., Ltd., a CSMC
“Eligible Destination.”

Revisions to the List of “‘Eligible
Destinations” for Lam Research
Corporation

BIS designated Lam Research
Corporation (Lam) as a VEU on October
12, 2010 (75 FR 62462). This rule
amends Supplement No. 7 to Part 748
by adding three and updating six
addresses of the company’s list of
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facilities eligible to receive items under
Authorization VEU. The revised list of
“Eligible Destinations” for Lam in
Supplement No. 7 to Part 748 is as
follows:

Eligible Destinations

Lam Research (Shanghai) Service Co.,
1st Floor, Area C, Hua Hong Science
& Technology Park, 177 Bi Bo Road,
Zhangjiang Hi-Tech Park, Pudong,
Shanghai, China 201203

Lam Research Shanghai Co., Ltd., No. 1
Jilong Rd., Room 424-2, Waigaoqiao
Free Trade Zone, Shanghai, China
200131

Lam Research International Sarl (Lam
Shanghai Warehouse), c/o HMG
Supply Chain (Shanghai) Co., Ltd.,
No. 3869, Longdong Avenue, Pudong
New District, Shanghai, China 201203

Lam Research International Sarl (Lam
Shanghai Warehouse; WGQ Bonded
Warehouse), c/o HMG Supply Chain
(Shanghai) Co., Ltd., No. 55, Fei la
Road Waigaogiao Free Trade Zone,
Pudong New Area, Shanghai, China
200131

Lam Research Service Co., Ltd. (Beijing
Branch), Room 1010, Zhaolin
Building, No. 15 Rong Hua Zhong
Road, BDA, Beijing, China 100176

Lam Research International Sarl (Lam
Beijing Warehouse), Beijing Lam
Electronics Tech Center, No. 8
Building, No. 1, Disheng North Street,
BDA, Beijing, China 100176

Lam Research Service Co., Ltd., Wuxi
Representative Office, Singapore
International Park, 6 #302, No. 89
Xing Chuang, 4 Road New District,
Wuxi, Jiangsu, China 214028

Lam Research International Sarl (Wuxi
EPZ Bonded Warehouse), c/o HMG
WHL Logistic (Wuxi) Co., Ltd., F1,
Area 4, No. 1, Plot J3, No. 5 Gaolang
East Road, Export Processing Zone,
Wuxi, China 214028

Lam Research Service Co., Ltd., Wuhan
Representative Office, No. 1
Guanshan Road, Donghu
Development Zone, Room E4-302,
Optical Valley Software Park, Wuhan,
Hubei, China 430074

Lam Research Semiconductor (Suzhou)
Co., Ltd. (Suzhou), A Division of Lam
Research International Sarl, A—2
Building, Export Processing Zone,
Suzhou New District, Jiangsu
Province, China 215151

Lam Research International Sarl (Lam
Beijing Warehouse), Building 3, No. 9
Ke Chuang Er Street, Beijing
Economic Technology Development
Zone, Beijing, China 100176

Lam Research International Sarl (Wuhan
TSS), ¢/o HMG Wuhan Logistic Co.,
Ltd., 1st—2nd Floor, No. 5 Building,
Hua Shi Yuan Er Road, Optical Valley

Industry Park, East-Lake Hi-Tech
Development Zone, Wuhan City,
Hubei Province, China 430223

Revision to the List of “Eligible Items”
for Semiconductor Manufacturing
International Corporation

BIS designated Semiconductor
Manufacturing International
Corporation (SMIC) as a VEU on
October 19, 2007 (72 FR 59164). Two
subsequent rules amended SMIC’s
eligible destinations (i.e., facilities) (75
FR 67029 (Nov. 1, 2010); 76 FR 69609
(Nov. 9, 2011)). In this rule, BIS amends
Supplement No. 7 to Part 748 of the
EAR by revising SMIC’s eligible items to
correspond with changes to an entry on
the Commerce Control List (Supplement
No. 1 to Part 774 of the EAR).
Specifically, ECCN 2B350.i.4 is being
replaced with ECCN 2B350.i.3 to
conform to the harmonization of
fluoropolymer classifications in the
EAR. BIS is also updating the citations
in the “Federal Register Citation”
column in Supplement No. 7 to Part 748
for SMIC to include the citation for the
November 9, 2011, revision to SMIC’s
list of ““Eligible Destinations” (76 FR
69609). This information was
inadvertently omitted from the
November 9 Notice.

Amendment to Existing Validated End-
User Authorization in India

Revision to the List of “Eligible Items”
and Removal of One “Eligible
Destination” for GE India

BIS designated GE India as a VEU on
June 2, 2009 (74 FR 31620).
Subsequently, on December 23, 2009,
BIS amended the company’s list of
eligible destinations (74 FR 68147). In
this rule, BIS amends Supplement No.

7 to Part 748 of the EAR by changing the
company’s name listing from “GE
India” to “GE India Industrial Pvt Ltd.”
and removing an unnecessary address
(AIFACS) from the “Eligible Items (By
ECCN)” column. In addition, this rule
amends the list of items eligible for
export, reexport and transfer (in-
country) to GE India Industrial Pvt Ltd.
(GE India) by removing ECCN 2E983
from the list of eligible items for the GE
India Technology Centre Private
Limited (GEITC) eligible destination and
by adding ECCNs 2E003.f and 9E003.a.2
for all GE India eligible destinations.
With this amendment, all GE India
eligible destinations may receive the
same eligible items.

Since August 21, 2001, the Export
Administration Act (the Act) has been
in lapse and the President, through
Executive Order 13222 of August 17,
2001 (3 CFR, 2001 Comp., p. 783

(2002)), as extended most recently by
the Notice of August 12, 2011, 76 FR
50661 (August 16, 2011), has continued
the EAR in effect under the
International Emergency Economic
Powers Act. BIS continues to carry out
the provisions of the Act, as appropriate
and to the extent permitted by law,
pursuant to Executive Order 13222.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been determined to be not
significant for purposes of Executive
Order 12866.

2. This rule involves collections
previously approved by the Office of
Management and Budget (OMB) under
Control Number 0694—0088, “Multi-
Purpose Application,” which carries a
burden hour estimate of 43.8 minutes to
prepare and submit form BIS-748; and
for recordkeeping, reporting and review
requirements in connection with
Authorization VEU, which carries an
estimated burden of 30 minutes per
submission. This rule is expected to
result in a decrease in license
applications submitted to BIS. Total
burden hours associated with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.) (PRA) and OMB
Control Number 0694—0088 are not
expected to increase significantly as a
result of this rule.

Notwithstanding any other provisions
of law, no person is required to respond
nor be subject to a penalty for failure to
comply with a collection of information,
subject to the requirements of the PRA,
unless that collection of information
displays a currently valid OMB Control
Number.

3. This rule does not contain policies
with Federalism implications as that
term is defined under Executive Order
13132.

4. Pursuant to the Administrative
Procedure Act (APA), 5 U.S.C.
553(b)(B), BIS finds good cause to waive
requirements that this rule be subject to
notice and the opportunity for public
comment because such notice and
comment here are unnecessary. In
determining whether to grant VEU
designations, a committee of U.S.
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Government agencies evaluates
information about and commitments
made by candidate companies, the
nature and terms of which are set forth
in 15 CFR Part 748, Supplement No. 8.
The criteria for evaluation by the
committee are set forth in 15 CFR
748.15(a)(2).

The information, commitments, and
criteria for this extensive review were
all established through the notice of
proposed rulemaking and public
comment process (71 FR 38313, July 2,
2006, and 72 FR 33646, June 19, 2007).
Given the similarities between the
authorizations provided under the VEU
program and export licenses (as
discussed further below), the
publication of this information does not
establish new policy; in publishing this
final rule, BIS simply amends six VEU
authorizations by correcting names,
correcting addresses, revising “Eligible
Destinations,” and/or revising ‘‘Eligible
Items (By ECCN).” This has been done
within the established regulatory
framework of the Authorization VEU
program. Further, this rule does not
abridge the rights of the public or
eliminate the public’s option to export
under any of the forms of authorization
set forth in the EAR.

Publication of this rule in other than
final form is unnecessary because the
authorization granted in the rule is
consistent with the authorizations
granted to exporters for individual
licenses (and amendments or revisions
thereof), which do not undergo public
review. Just as license applicants do,
VEU authorization applicants provide
the U.S. Government with confidential

business information. This information
is extensively reviewed according to the
criteria for VEU authorizations, as set
out in 15 CFR 748.15(a)(2).
Additionally, just as the interagency
reviews license applications, the
authorizations granted under the VEU
program involve interagency
deliberation and result from review of
public and non-public sources,
including licensing data, and the
measurement of such information
against the VEU authorization criteria.
Given the thorough nature of the review,
and in light of the parallels between the
VEU application review process and the
review of license applications, public
comment on this authorization and
subsequent amendments prior to
publication is unnecessary. Moreover,
because, as noted above, the criteria and
process for authorizing and
administering VEUs were developed
with public comments; allowing
additional public comment on this
amendment to an individual VEU
authorization, which was determined
according to those criteria, is
unnecessary.

Section 553(d) of the APA generally
provides that rules may not take effect
earlier than thirty (30) days after they
are published in the Federal Register.
However, section 553(d)(1) of the APA
provides that a substantive rule which
grants or recognizes an exemption or
relieves a restriction, may take effect
earlier. Today’s final rule grants an
exemption from licensing procedures
and thus is effective immediately.

No other law requires that a notice of
proposed rulemaking and an

opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required under the APA or by any other
law, the analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) are not applicable and no
regulatory flexibility analysis has been
prepared.

List of Subjects in 15 CFR Part 748

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

Accordingly, part 748 of the EAR
(15 CFR parts 730-774) is amended as
follows:

PART 748—[AMENDED]

m 1. The authority citation for 15 CFR
Part 748 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66
FR 44025, 3 CFR, 2001 Comp., p. 783; Notice
of August 12, 2011, 76 FR 50661 (August 16,
2011).

2. Supplement No. 7 to Part 748 is
amended by revising the entries for
“Applied Materials (China), Inc.”,
“Boeing Tianjin Composites Co. Ltd.”,
“CSMC Technologies Corporation”,
“Lam Research Corporation”, and
‘“Semiconductor Manufacturing
International Corporation” in “China
(People’s Republic of)”, and the entry
for “GE India” in “India” to read as
follows:

SUPPLEMENT NO. 7 TO PART 748—AUTHORIZATION VALIDATED END-USER (VEU); LIST OF VALIDATED END-USERS,
RESPECTIVE ITEMS ELIGIBLE FOR EXPORT, REEXPORT AND TRANSFER, AND ELIGIBLE DESTINATIONS

Validated

Country end-user

Eligible items
(by ECCN)

Eligible destination

Federal Register citation

China (People’s Re-
public of).

Applied Materials
(China), Inc.

2B006.b, 2B230, 2B350.9.3, 2B350.i,

* * *

Applied Materials South East Asia Pte.

* *

72 FR 59164, 10/19/07.

3B001.a,

3B001.b, 3B001.c,

3B001.d, 3B001.e, 3B001.f, 3C001,
3C002, 3D002 (limited to “software”
specially designed for the “use” of

stored program controlled

items

classified under ECCN 3B001).

Ltd.—Shanghai Depot, c/o Shanghai
Applied Materials, Technical Service
Center, No. 2667 Zuchongzhi Road,
Shanghai, China 201203.

Applied Materials South East Asia Pte.
Ltd.—Beijing Depot, c/o Beijing Ap-
plied Materials, Technical Service
Center, No. 1 North Di Sheng
Street, BDA, Beijing, China 100176.

Applied Materials South East Asia Pte.
Ltd.—Wuxi Depot, c/o Sinotrans
Jiangsu Fuchang, Logistics Co.,
Ltd., 1 Xi Qin Road, Wuxi Export
Processing Zone, Wuxi, Jiangsu,
China 214028.

Applied Materials South East Asia Pte.
Ltd.—Wuhan Depot, c/o Wuhan Op-
tics Valley Import & Export Co., Ltd.,
No. 101 Guanggu Road, East Lake
High-Tec Development Zone,
Wuhan, Hubei, China 430074.

74 FR 19382, 4/29/09.

75 FR 27185, 5/14/10.

77 FR [INSERT FR PAGE NUMBER]
2/24/12.
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SUPPLEMENT NO. 7 TO PART 748—AUTHORIZATION VALIDATED END-USER (VEU); LIST OF VALIDATED END-USERS,
RESPECTIVE ITEMS ELIGIBLE FOR EXPORT, REEXPORT AND TRANSFER, AND ELIGIBLE DESTINATIONS—Continued

Country

Validated
end-user

Eligible items
(by ECCN)

Eligible destination

Federal Register citation

Boeing Tianjin
Composites Co.
Ltd.

CSMC Tech-
nologies Cor-
poration.

Lam Research
Corporation.

2B006.b, 2B230, 2B350.9.3, 2B350.i,
3B001.a, 3B001.b, 3B001.c,
3B001.d, 3B001.e, 3B001.f, 3C001,
3C002, 3D002 (limited to “software”
specially designed for the “use” of
stored program controlled items
classified under ECCN 3B001), and
3EO001 (limited to “technology” ac-
cording to the General Technology
Note for the “development” or “pro-
duction” of items controlled by
ECCN 3B001).

1A002.a, 1B001.f, 1C010.b, 1C010.e,
1D001 (limited to “software” spe-
cially designed or modified for the
“development”,  “production”  or
“use” of equipment controlled by
1B001.f), 1E001 (limited to “tech-
nology” according to the General
Technology Note for the “develop-
ment” or “production” of items con-
trolled by 1A002.a, 1B001.f, and
1C010.b & .e), 2B001.b.2 (limited to
machine tools with accuracies no
better than (i.e., less than) 13 mi-
crons), 2B001.e, 2D001 (limited to
“software,” other than that con-
trolled by 2D002, specially designed
or modified for the “development”,
“production” or “use” of equipment
controlled by 2B001.b.2 and
2B001.e), and 2D002 (limited to
“software” for electronic devices,
even when residing in an electronic
device or system, enabling such de-
vices or systems to function as a
“numerical control” unit, capable of
coordinating  simultaneously more
than 4 axes for “contouring control”

controlled by 2B001.b.2 and
2B001.e).

1C350.c.3, 1C350.c.11, 2B230.a,
2B230.b, 2B350.f, 2B350.9,

2B350.h, 3B001.c.1.a, 3B001.c.2.a,
3B001.e, 3B001.h (except for multi-
layer masks with a phase shift layer
designed to produce “space quali-
fied” semiconductor devices),
3C002.a, and 3C004.

* *

2B230, 2B350.c, 2B350.d, 2B350.g,
2B350.h, 2B350.i, 3B001.c and
3B001.e (items classified under
ECCNs 3B001.c and 3B001.e are
limited to parts and components),
3D001 and 3D002 (items classified
under ECCNs 3D001 and 3D002
are limited to “software” specially
designed for the “use” of stored
program controlled items classified
under ECCN 3B001), and 3E001
(limited to “technology” according to
the General Technology Note for the
“development” of equipment con-
trolled by ECCN 3B001).

Applied Materials (China), Inc.—
Shanghai Depot, No. 2667,
Zuchongzhi Road, Shanghai, China
2012083.

Applied Materials (China), Inc.—Bei-
jing Depot, No. 1 North Di Sheng
Street, BDA, Beijing, China 100176.

Applied Materials (Xi'an) Ltd., No. 28
Xin Xi Ave., Xi'an High Tech Park
Export Processing Zone, Xian,
Shaanxi, China 710075.

Boeing Tianjin Composites Co. Ltd.,
No. 4-388 Hebei Road, Tanggu
Tianjin, China.

CSMC Technologies Fab 1 Co., Ltd.,
14 Liangxi Road, Wuxi, Jiangsu
214061, China.

CSMC Technologies Fab 2 Co., Ltd.,
8 Xinzhou Rd., Wuxi National New
Hi-Tech  Industrial Development
Zone, Wuxi, Jiangsu 214061, China.

Wuxi CR Semiconductor Wafers and
Chips Co., Ltd., 14 Liangxi Road,
Wauxi, Jiangsu 214061, China.

* *

Lam Research (Shanghai) Service
Co., 1st Floor, Area C, Hua Hong
Science & Technology Park, 177 Bi
Bo Road, Zhangjiang Hi-Tech Park,
Pudong, Shanghai, China 201203.

Lam Research Shanghai Co., Ltd., No.
1 Jilong Rd., Room 424-2,
Waigaogiao Free Trade Zone,
Shanghai, China 200131.

Lam Research International Sarl (Lam
Shanghai Warehouse), c/o HMG
Supply Chain (Shanghai) Co., Ltd.,
No. 3869, Longdong Avenue,
Pudong New District, Shanghai,
China 201203.

72 FR 59164, 10/19/07.

74 FR 19381, 4/29/09.

77 FR [INSERT FR PAGE NUMBER]
2/24/12.

76 FR 2802, 1/18/11.

76 FR 37634, 6/28/11.

77 FR [INSERT FR PAGE NUMBER]
2/24/12.

*

75 FR 62462, 10/12/10.
77 FR [INSERT FR PAGE NUMBER]
2/24/12.
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Country

Validated
end-user

Eligible destination

Federal Register citation

Semiconductor
Manufacturing
International
Corporation.

Eligible items

(by ECCN)
ltems controlled under ECCNs
1C350.¢c.3, 1C350.d.7, 2B006.b.1,
2B230, 2B350.d.2, 2B350.9.3,
2B350.i.3, 3B001.a, 3B001.b,
3B001.c, 3B001.d, 3B001.e,
3B001.f, 3C001, 3C002, 3C004,

5B002 and 5E002 (limited to “tech-
nology” according to the General
Technology Note for the “produc-
tion” of integrated circuits controlled
by ECCN 5A002 that have been
classified by BIS as eligible for Li-
cense Exception ENC under para-
graph (b)(2) or (b)(3) of section
740.17 of the EAR, or classified by
BIS as a mass market item under
paragraph (b)(3) of section 742.15
of the EAR).

Lam Research International Sarl (Lam
Shanghai Warehouse; WGQ Bond-
ed Warehouse), c/o HMG Supply
Chain (Shanghai) Co., Ltd., No. 55,
Fei la Road, Waigaogiao Free Trade
Zone, Pudong New Area, Shanghai,
China 200131.

Lam Research Service Co., Ltd. (Bei-
jing Branch), Rm 1010, Zhaolin
Building No. 15, Rong Hua Zhong
Road, BDA, Beijing, China 100176.

Lam Research International Sarl (Lam
Beijing Warehouse), Beijing Lam
Electronics Tech Center, No. 8
Building, No. 1, Disheng North
Street, BDA, Beijing, China 100176.

Lam Research Service Co., Ltd., Wuxi
Representative  Office, Singapore
International Park, 6 #302, No. 89
Xing Chuang, 4 Road, New District,
Wauxi, Jiangsu, China 214028.

Lam Research International Sarl (Wuxi
EPZ Bonded Warehouse), c/o HMG
WHL Logistic (Wuxi) Co., Ltd., F1,
Area 4, No. 1, Plot J3 No. 5,
Gaolang East Road, Export Proc-
essing Zone, Wuxi, China 214028.

Lam Research Service Co., Ltd,,
Wuhan Representative Office, No. 1
Guanshan Road, Donghu Develop-
ment Zone, Room E4-302, Optical
Valley Software Park, Wuhan,
Hubei, China 430074.

Lam Research Semiconductor
(Suzhou) Co., Ltd. (Suzhou), A Divi-
sion of Lam Research International
Sarl, A-2 Building, Export Proc-
essing Zone, Suzhou New District,
Jiangsu Province, China 215151.

Lam Research International Sarl (Lam
Beijing Warehouse), Building 3, No.
9 Ke Chuang Er Street, Beijing Eco-
nomic Technology Development
Zone, Beijing, China 100176.

Lam Research International Sarl
(Wuhan TSS), c/o HMG Wuhan Lo-
gistic Co., Ltd., 1st-2nd Floor, No. 5
Building, Hua Shi Yuan Er Road,
Optical Valley Industry Park, East-
lake Hi-Tech Development Zone,
Wuhan City, Hubei Province, China
430223.

Semiconductor Manufacturing Inter-
national (Shanghai) Corporation, 18
Zhang Jiang Rd., Pudong New
Area, Shanghai, China 2012083.

Semiconductor Manufacturing Inter-
national (Tianjin) Corporation, 19
Xing Hua Avenue, Xi Qing Eco-
nomic Development Area, Tianjin,
China 300385.

Semiconductor Manufacturing Inter-
national (Beijing) Corporation, No.
18 Wen Chang Road, Beijing Eco-
nomic-Technological Development
Area, Beijing, China 100176.

72 FR 59164, 10/19/07.

75 FR 67029, 11/1/10.

76 FR 69609, 11/9/11.

77 FR [INSERT FR PAGE NUMBER]
2/24/12.
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Country \égg(_jgézg E(li%bllz%gﬂ)'s Eligible destination Federal Register citation
India ..ooooovveeeeieeens GE India Industrial 1C002.a.1, 1C002.a.2, 1C002.b.1.a, GE India Technology Centre Private 74 FR 31620, 7/2/09.
Pvt Ltd. 1C002.b.1.b, 1E001, 2E003.f, Limited (GEITC), No. 122, EPIP, 74 FR 68147, 12/23/09.
9E003.a.1, 9E003.a.2, 9E003.a.4, Phase Il, Hoodi Village, Whitefield 77 FR [INSERT FR PAGE NUMBER]
9E003.a.5, 9E003.a.6, 9E003.a.8, Road, Bangalore 560066, 2/24/12.
and 9E003.c. Karnataka, India.

Bangalore Engineering Center (BEC),
c/o GE India Technology Centre Pri-

vate Limited

(GEITC),

No. 122,

EPIP, Phase Il Hoodi Village, White-

field Road,
Karnataka, India.

Bangalore

560066,

Dated: February 14, 2012.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2012-4365 Filed 2-23-12; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

Bureau of Economic Analysis

15 CFR Part 801
[110817508-2069-2]
RIN 0691-AA79

International Services Surveys: BE-
150, Quarterly Survey of Cross-Border
Credit, Debit, and Charge Card
Transactions

AGENCY: Bureau of Economic Analysis,
Commerce.

ACTION: Final rule.

SUMMARY: This final rule amends the
regulations of the Bureau of Economic
Analysis, Department of Commerce
(BEA) to add new entities that are
required to report information on the
BE-150, Quarterly Survey of Cross-
Border Credit, Debit, and Charge Card
Transactions, to change the survey title,
and to collect data in greater detail.
Specifically, this rule expands the
covered entities to include companies
that operate debit networks based on a
personal identification number (PIN).
PIN-based debit network companies will
be required to report on cross-border
transactions between U.S. cardholders
traveling abroad and foreign businesses
and foreign cardholders traveling in the
United States and U.S. businesses. This
change improves the identification of
cross-border travel transactions. This
rule also changes the survey title from
Quarterly Survey of Cross-Border Credit,
Debit, and Charge Card Transactions to
Quarterly Survey of Payment Card and
Bank Card Transactions Related to

International Travel to reflect this
change to the regulations. In addition,
this rule makes certain changes to the
BE—-150 form to collect data in greater
detail. The revised BE-150 survey will
be conducted on a quarterly basis
beginning with the first quarter of 2012.
DATES: The final rule is effective March
26, 2012.

FOR FURTHER INFORMATION CONTACT:
Chris Emond, Chief, Special Surveys
Branch, Balance of Payments Division
(BE-50), Bureau of Economic Analysis,
U.S. Department of Commerce,
Washington, DC 20230; email
Christopher.Emond@bea.gov; or phone
(202) 606—9826.

SUPPLEMENTARY INFORMATION: This rule
amends 15 CFR 801.9 to expand the
covered entities to include companies
that operate debit networks based on a
personal identification number (PIN).
To reflect this change to the regulations,
this final rule also changes the title of
the form from Quarterly Survey of
Cross-Border Credit, Debit, and Charge
Card Transactions to Quarterly Survey
of Payment Card and Bank Card
Transactions Related to International
Travel. In addition, this final rule
revises the BE-150 survey form to
collect certain data in greater detail.

In the October 28, 2011 issue of the
Federal Register (76 FR 66872-66874),
BEA published a notice of proposed
rulemaking that would amend 15 CFR
801.9(c)(7) to set forth the reporting
requirements for the BE-150, Quarterly
Survey of Cross-Border Credit, Debit,
and Charge Card Transactions. No
comments were received on the
proposed rule. Thus, the proposed rule
is adopted without change.

Description of Changes

This final rule amends 15 CFR
801.9(c)(7) to require companies that
operate PIN-based debit networks to
submit information on BE-150,
Quarterly Survey of Cross-Border Credit,
Debit, and Charge Card Transactions in

addition to U.S. credit card companies
that are required to complete the current
survey. These companies are required to
submit information on cross-border
transactions between (1) U.S.
cardholders traveling abroad and foreign
businesses and (2) foreign cardholders
traveling in the United States and U.S.
businesses. The revised BE-150 survey
is mandatory for all U.S. credit card
companies and PIN-based debit network
companies. The PIN-based debit
network companies have been added to
the list of required reporters to close a
gap in the coverage of international
travel transactions. This final rule also
changes the title of the form from
Quarterly Survey of Cross-Border Credit,
Debit, and Charge Card Transactions to
Quarterly Survey of Payment Card and
Bank Card Transactions Related to
International Travel to reflect the
change in companies that are required
to report.

BEA also revised the BE-150 survey
to collect in greater detail certain
information that was currently collected
on the BE-150. The revised survey
distinguishes between transactions
when the bank or payment card is
present at the point of sale and when
the bank or payment card is not present
at the point of sale. This change
improves the identification of cross-
border travel transactions. In addition,
the revised survey disaggregates
transactions by spending category by
type of card—personal card, government
card, and business or corporate card.
This change provides the detail
necessary for BEA to publish U.S.
international travel statistics in
accordance with international economic
accounting guidelines.

Upon the effective date of this rule,
BEA will conduct the revised BE-150
on a quarterly basis, beginning with
transactions for the first quarter of 2012,
under the authority provided in the
International Investment and Trade in
Services Survey Act, 22 U.S.C. 3101—
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3108, hereinafter, “the Act.” BEA will
begin sending the survey to potential
respondents in March of 2012;
responses will be due by May 15, 2012.

The revised BE-150 survey data will
be used by BEA to estimate the travel
component of the U.S. International
Transactions Accounts. In constructing
the estimates, these data will be used in
conjunction with data BEA collected
separately from U.S. and foreign
travelers on the Survey of International
Travel Expenditures about the methods
these travelers used to pay for their
international travel, such as credit,
debit, and charge card purchases, cash
withdrawals, currency brought from
home, and travelers’ checks.

BEA maintains a continuing dialogue
with respondents and with data users,
including its own internal users, to
ensure that, as far as possible, the
required data serve their intended
purposes and are available from the
existing records, that instructions are
clear, and that unreasonable burdens are
not imposed. In reaching decisions on
what questions to include in the survey,
BEA considered the Government’s need
for the data, the burden imposed on
respondents, the quality of the likely
responses (for example, whether the
data are available on respondents’
books), and BEA’s experience in
previous annual and quarterly surveys.

Survey Background

The Bureau of Economic Analysis
(BEA), U.S. Department of Commerce,
will conduct the revised survey under
the Act, which provides that the
President shall, to the extent he deems
necessary and feasible, conduct a
regular data collection program to
secure current information related to
international investment and trade in
services and publish for the use of the
general public and United States
Government agencies periodic, regular,
and comprehensive statistical
information collected pursuant to this
subsection.

In section 3 of Executive Order 11961,
as amended by Executive Orders 12318
and 12518, the President delegated the
responsibilities under the Act for
performing functions concerning
international trade in services to the
Secretary of Commerce, who has
redelegated them to BEA.

The revised survey will provide a
basis for compiling the travel account of
the U.S. International Transactions
Accounts. In constructing the estimates,
these data will be used in conjunction
with data BEA collected separately from
U.S. and foreign travelers on the Survey
of International Travel Expenditures on
the methods these travelers used to pay

for international travel expenditures.
With the two data sources, BEA will be
able to estimate total expenditures by
foreign travelers in the United States
(U.S. exports) and total expenditures by
U.S. travelers abroad (U.S. imports) by
country and region.

Executive Order 12866

This final rule has been determined to
be not significant for purposes of E.O.
12866.

Executive Order 13132

This final rule does not contain
policies with Federalism implications as
that term is defined under E.O. 13132.

Paperwork Reduction Act

The collection-of-information
requirement in this final rule has been
approved by the Office of Management
and Budget (OMB) under control
Number 0608—-0072 pursuant to the
requirements of the Paperwork
Reduction Act.

Notwithstanding any other provisions
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act unless that collection
displays a currently valid Office of
Management and Budget Control
Number.

The revised BE-150 quarterly survey
is expected to result in the filing of
reports from six respondents on a
quarterly basis, or 24 reports annually.
The respondent burden for this
collection of information varies from
one respondent to another, but is
estimated to average 16 hours per
response (64 hours annually), including
time for reviewing the instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Thus, the
total respondent burden for the revised
BE—-150 survey is estimated at 384
hours.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in the final rule
should be sent to both
Christopher.emond@bea.gov and to the
Office of Management and Budget,
O.I.R.A., Paperwork Reduction Project,
Attention PRA Desk Officer for BEA, via
email at pbugg@omb.eop.gov, or by FAX
at 202—-395-7245.

Regulatory Flexibility Act

The Chief Counsel for Regulation,
Department of Commerce, has certified
to the Chief Counsel for Advocacy,

Small Business Administration, under
provisions of the Regulatory Flexibility
Act (5 U.S.C. 605(b)), that this rule will
not have a significant economic impact
on a substantial number of small
entities. The factual basis for this
certification was published with the
proposed rule and is not repeated here.
No comments were received regarding
the economic impact of this rule. As a
result, final regulatory flexibility
analysis is not required and none was
prepared.

List of Subjects in 15 CFR Part 801

International transactions, Economic
statistics, Foreign trade, Penalties,
Reporting and recordkeeping
requirements, Travel expenses, Cross-
border transactions, Credit card, and
Debit card.

Dated: February 6, 2012.
J. Steven Landefeld,
Director, Bureau of Economic Analysis.

For the reasons set forth in the
preamble, BEA amends 15 CFR part 801
as follows:

PART 801—SURVEY OF
INTERNATIONAL TRADE IN SERVICES
BETWEEN U.S. AND FOREIGN
PERSONS

m 1. The authority citation for 15 CFR
part 801 continues to read as follows:

Authority: 5 U.S.C. 301; 15 U.S.C. 4908;
22 U.S.C. 3101-3108; and E.O. 11961, 3 CFR,
1977 Comp., p. 86, as amended by E.O.
12318, 3 CFR, 1981 Comp., p. 173, and E.O.
12518, 3 CFR, 1985 Comp., p. 348.

m 2. Amend § 801.9, by revising
paragraph (c)(7) to read as follows:

§801.9 Reports required.

* * * * *

(C) * % %

(7) BE-150, Quarterly Survey of
Payment Card and Bank Card
Transactions Related to International
Travel:

(i) A BE-150, Quarterly Survey of
Payment Card and Bank Card
Transactions Related to International
Travel will be conducted covering the
first quarter of the 2012 calendar year
and every quarter thereafter.

(A) Who must report. A BE-150 report
is required from each U.S. company that
operates networks for clearing and
settling credit card transactions made by
U.S. cardholders in foreign countries
and by foreign cardholders in the
United States and from PIN-based debit
network companies. Each reporting
company must complete all applicable
parts of the BE-150 form before
transmitting it to BEA. Issuing banks,
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acquiring banks, and individual
cardholders are not required to report.

(B) Covered transactions. The BE-150
survey collects aggregate information on
the use of credit, debit, and charge cards
by U.S. cardholders when traveling
abroad and foreign cardholders when
traveling in the United States. Data are
collected by the type of transaction, by
type of card, by spending category, and
by country.

(ii) [Reserved]
[FR Doc. 2012-4352 Filed 2—-23-12; 8:45 am]
BILLING CODE 3510-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 117

[Docket No. USCG—2012-0047]

Drawbridge Operation Regulation;
Snake Creek, Islamorada, FL
AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Seventh
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of Snake Creek
Bridge, mile 0.5, across Snake Creek, in
Islamorada, Florida. The regulation is
set forth in 33 CFR 117.331. The
deviation is necessary due to the high
volume of vehicle traffic anticipated
during the Annual Nautical Flea Market,
which will be held in Islamorada,
Florida on February 25, 2012 and
February 26, 2012. The deviation will
result in the bridge only opening to
navigation at the top of the hour from

8 a.m. until 5 p.m. daily on February 25,
2012 and February 26, 2012. At all other
times on February 25, 2012 and
February 26, 2012, the bridge will open
on demand.

DATES: This deviation is effective from
8 a.m. on February 25, 2012 through

5 p.m. on February 26, 2012.
ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG—-2012—
0047 and are available online by going
to http://www.regulations.gov, inserting
USCG-2012-0047 in the “Keyword”
box and then clicking “Search”. They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,

between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Jessica Hopkins, Seventh District
Bridge Branch, Coast Guard; telephone
(305) 415-6946, email
Jessica.R.Hopkins@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION: The
Monroe County Sheriff’s Office has
requested a temporary modification to
the operating schedule of Snake Creek
Bridge in Islamorada, Florida. This
deviation will result in the bridge
opening only on the top of the hour
from 8 a.m. to 5 p.m. daily on February
25, 2012 and February 26, 2012 during
the Annual Nautical Flea Market. The
Annual Nautical Flea Market generates
a high volume of vehicle traffic.
Opening this bridge on demand in past
years during the event has resulted in
significant vehicle congestion. By
opening the bridge only on the top of
the hour vehicular congestion will be
reduced.

The vertical clearance of Snake Creek
Bridge, across Snake Creek is 27 feet.
Vessels with a clearance of less than
27 feet may pass underneath the bridge
while it is in the closed position. The
normal operating schedule for Snake
Creek Bridge is set forth in 33 CFR
117.331. 33 CFR 117.331 requires the
bridge to open on signal; except that
from 8 a.m. to 4 p.m., the bridge need
only open on the hour and half-hour. As
a result of this temporary deviation,
Snake Creek Bridge will only open to
navigation on the top of the hour from
8 a.m. until 5 p.m. daily on February 25,
2012 and February 26, 2012. At all other
times on February 25, 2012 and
February 26, 2012, the bridge will open
on signal. However, the drawspan will
open as soon as possible for the passage
of tugs with tows, vessels in distress,
and Public vessels of the United States.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulation
is authorized under 33 CFR 117.35.

Dated: February 1, 2012.

B.L. Dragon,

Bridge Program Director, Seventh Coast
Guard District.

[FR Doc. 2012—4392 Filed 2-22-12; 11:15 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2012-0092]
RIN 1625-AA87

Security Zone, East River and Bronx
Kill; Randalls and Wards Islands, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary security zone
on the waters of the East River and
Bronx Kill, in the vicinity of Randalls
and Wards Islands, New York. This
security zone is necessary to ensure the
safety of the President of the United
States, members of his official party,
and other senior government officials.
The zone is intended to restrict vessels
from a portion of the East River and
Bronx Kill when public officials are
scheduled to arrive and depart the area.
Persons or vessels may not enter this
security zone without permission of the
Captain of the Port New York (COTP) or
the COTP’s designated on-scene
representative.

DATES: This rule is effective from 4 p.m.
until 11:30 p.m. on Thursday, March 1,
2012.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—-2012—
0092 and are available online by going
to http://www.regulations.gov, inserting
USCG-2012-0092 in the “Keyword”
box, and then clicking ““Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email Mr. Jeff Yunker,
Waterways Management Division, Coast
Guard Sector New York; telephone 718—
354—4195, email
Jeff-M.Yunker@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
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notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because specific
information regarding the event was not
received in time to publish a NPRM and
seek comments before issuing a final
rule before the effective date. Publishing
an NPRM and delaying the effective
date would be contrary to the public
interest since the occasion would occur
before a notice and comment
rulemaking could be completed, thereby
potentially jeopardizing the safety of the
President of the United States, members
of his official party, and other senior
government officials.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register for the reasons in the preceding
paragraph.

Basis and Purpose

The legal basis for this rule is 33
U.S.C. 1226 and 1231; 46 U.S.C. Chapter
701, 3306, 3703; 50 U.S.C. 191, 195; 33
CFR 1.05-1, 6.04-1, 6.04-6, 160.5;
Department of Homeland Security
Delegation No. 0170.1, which
collectively authorize the Coast Guard
to establish security zones.

The United States Secret Service
requested that the Coast Guard establish
a security zone on the waters of the East
River and Bronx Kill during the arrival
and departure of the President of the
United States to and from Randalls and
Wards Islands, New York. The purpose
of the temporary security zone is to
facilitate the security and safety of the
President of the United States during his
visit to New York City.

Discussion of Rule

The temporary security zone is
effective on March 1, 2012, from 4 p.m.
until 11:30 p.m. The security zone is
located on a portion of the East River
and the Bronx Kill. The East River
security zone is approximately 1,500
yards to 2,150 yards long and 290 yards
to 860 yards wide. The Bronx Kill
security zone is approximately 430
yards long and 30 yards to 340 yards
wide. Specific geographic locations are
specified in the regulatory text. Vessels
or persons violating this rule are subject

to the penalties set forth in 33 U.S.C.
1232 and 50 U.S.C. 192.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, as
supplemented by Executive Order
13563, Regulatory Planning and Review,
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order.

This determination is based on the
limited time that vessels will be
restricted from the zone. The temporary
security zone will only be in effect for
less than eight hours on March 1, 2012.
The Coast Guard expects minimal
adverse impact to mariners from the
zone’s activation based on the limited
duration of the enforcement period, the
limited geographic area affected and
because affected mariners may request
authorization from the COTP or the
designated on-scene representative to
transit the zone.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners and operators of
vessels intending to transit or anchor in
a portion of the East River or Bronx Kill,
in the vicinity of Randalls or Wards
Islands, NY, during the effective period.

This temporary security zone will not
have a significant economic impact on
a substantial number of small entities
for the following reasons: The security
zone is of limited size and duration.
Persons or vessels may request
permission to transit the security zone

from the COTP or the designated on-
scene representative.

Additionally, before and during the
effective period, the Coast Guard will
issue maritime advisories widely
available to users of the waterway,
including verbal broadcast notice to
mariners and distribute a written notice
to waterway users online at http://
homeport.uscg.mil/newyork.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
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effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these

standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishment of a temporary
security zone on a portion of the East
River and Bronx Kill during the arrival
and departure of the President of the
United States to and from Randalls and
Wards Islands. An environmental
analysis checklist and a categorical
exclusion determination will be
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine security, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T01-0092 to read as
follows:

§165.T01-0092 Security Zone, East River
and Bronx Kill; Randalls and Wards Islands,
NY

(a) Location. The following area is a
temporary security zone: All waters of

the East River between the Hell Gate
Rail Road Bridge (mile 8.2), and a line
drawn from a point at approximate
position 40°4727.12” N, 073°54’35.14”
W (Lawrence Point, Queens) to a point
at approximate position 40°47°52.55” N,
073°54’35.25” W (Port Morris Stacks),
and all waters of the Bronx Kill
southeast of the Bronx Kill Rail Road
Bridge (mile 0.6).

(b) Definitions. For purposes of this
section “Designated on-scene
representative” is any Coast Guard
commissioned, warrant, or petty officer
who has been designated by the COTP
to act on the COTP’s behalf.

(c) Effective period. This section is
effective from 4 p.m. until 11:30 p.m. on
March 1, 2012.

(d) Regulations. (1) All persons are
required to comply with the general
regulations governing security zones
found in 33 CFR 165.33.

(2) Entry, transit, or anchoring within
the security zone described in paragraph
(a) of this section is prohibited unless
authorized by the COTP or the COTP’s
designated representative. The
designated on-scene representative may
be on a Coast Guard vessel, or onboard
a federal, state, or local agency vessel
that is authorized to act in support of
the Goast Guard.

(3) The COTP will provide notice of
this security zone by appropriate means,
which may include but are not limited
to a Local Notice to Mariners or
Broadcast Notice to Mariners.

(4) Vessel operators given permission
to enter or operate in the security zone
must comply with all directions given to
them by the COTP or the designated on-
scene representative. Those vessels may
be required to anchor or moor up to a
waterfront facility.

(5) Vessel operators desiring to enter
or operate within the security zone shall
telephone the COTP at 718-354—4356 or
the designated on-scene representative
via VHF channel 16 to obtain
permission to do so.

Dated: February 14, 2012.
G.P. Hitchen,

Captain, U.S. Coast Guard, Acting Captain
of the Port New York.

[FR Doc. 2012—4270 Filed 2—23-12; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2010-0494; FRL-8883-1]

Flazasulfuron; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of flazasulfuron
in or on citrus fruit, grape, and
sugarcane. ISK Biosciences Corporation
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective
February 24, 2012. Objections and
requests for hearings must be received
on or before April 24, 2012, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2010-0494. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Susan Stanton, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 305-5218; email address:
stanton.susan@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

¢ Crop production (NAICS code 111).

e Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://ecfr.gpoaccess.gov/cgi/t/
text/text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl. To access the
harmonized test guidelines referenced
in this document electronically, please
go to http://www.epa.gov/ocspp and
select “Test Methods and Guidelines.”

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2010-0494 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before April 24, 2012. Addresses for
mail and hand delivery of objections
and hearing requests are provided in
40 CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-0OPP-2010-0494, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of August 4,
2010 (75 FR 46926) (FRL—-8834-9), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 0F7666) by ISK
Biosciences Corporation, 7470 Auburn
Rd., Suite A, Concord, OH 44077. The
petition requested that 40 CFR part 180
be amended by adding a section for the
herbicide flazasulfuron and establishing
tolerances therein for residues of
flazasulfuron, N-[[(4,6-dimethoxy-2-
pyrimidinyl)amino]carbonyl]-3-
(trifluoromethyl)-2-
pyridinesulfonamide, in or on fruit,
citrus, group 10 at 0.01 parts per million
(ppm); grapes at 0.01 ppm; and
sugarcane at 0.01 ppm. That notice
referenced a summary of the petition
prepared by ISK Biosciences
Corporation, the registrant, which is
available in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

EPA has made minor changes to the
citrus and grape commodity terms. The
reason for these changes is explained in
Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
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occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. * * *”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for flazasulfuron
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with flazasulfuron follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Flazasulfuron exhibits low acute
toxicity via oral, dermal and inhalation
routes of exposure. It is not irritating to
the skin or eyes and is not a dermal
sensitizer. Subchronic studies in
animals indicated decreased body
weight gain, slight anemia in rats, and
liver abnormalities in dogs. Dermal or
systemic toxicity was not seen in a
subchronic dermal study in rabbits at
dose levels up to the limit dose.

In the longer-term mammalian
toxicity studies, the kidney and liver
were the primary target organs of
flazasulfuron toxicity. Observed effects
included adverse changes in kidney
function (chronic nephropathy) and

kidney physiology (enlargement, dark
color of kidney), increases in liver
weight and hepatocellular hypertrophy,
increases in inflammatory cell
infiltration, hepatocellular necrosis,
hepatocellular swelling, and bile duct
proliferation.

Developmental toxicity was observed
in both rats and rabbits. Reduced fetal
weights and delays in ossification were
seen in a developmental toxicity study
with Sprague-Dawley rats; an increased
incidence of visceral malformations
(intraventricular septal defect) was seen
in a developmental study with Wistar
rats. The developmental study in rabbits
showed high incidences of abortion at
the highest dose tested. Decreases in
body weight and chronic nephropathy
were observed in offspring in a 2-
generation rat reproduction toxicity
study. The effects on offspring in these
studies occurred at dose levels which
were also toxic to the parents.

A transient decrease in motor activity
5 hours post-dosing on Day 0 was
observed at the mid-dose in an acute
neurotoxicity study. This observation
may be associated with a systemic effect
and not with neurotoxicity. The effect
was reversed by the next scheduled
observation (Day 7), and
neurohistopathologic evaluation of
tissues from the central and peripheral
nervous systems of high dose and
control animals did not demonstrate any
test material-related neurotoxic lesions.

There was no evidence of
carcinogenicity in the mouse
oncogenicity study or the combined
chronic toxicity/carcinogenicity study
in the rat and no evidence of genotoxic
potential in in vitro and in vivo
mutagenicity studies. Based on the
results of these studies, EPA has
classified flazasulfuron as “No evidence
of carcinogenicity to humans.”

Specific information on the studies
received and the nature of the adverse
effects caused by flazasulfuron as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-

adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
“Flazasulfuron: Human Health Risk
Assessment for Proposed Uses on
Citrus, Grapes, Sugarcane, Christmas
Trees, and Industrial Vegetation,” at
p. 36 in docket ID number EPA-HQ-
OPP-2010-0494.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no-observed-adverse-
effect-level (NOAEL) and the lowest-
observed-adverse-effect-level (LOAEL).
Uncertainty/safety factors are used in
conjunction with the POD to calculate a
safe exposure level—generally referred
to as a population-adjusted dose (PAD)
or a reference dose (RfD)—and a safe
margin of exposure (MOE). For non-
threshold risks, the Agency assumes
that any amount of exposure will lead
to some degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for flazasulfuron used for
human risk assessment is shown in
Table 1 of this unit.

TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR FLAZASULFURON FOR USE IN HUMAN HEALTH RISK

ASSESSMENT

Exposure/scenario

Point of departure and
uncertainty/safety factors

RfD, PAD, LOC for risk
assessment

Study and toxicological effects

Acute dietary (General population

including females, 13-49 years | UF5 = 10x aPAD = 0.5 mg/kg/day
old, infants and children). UFy = 10x
FQPA SF = 1x

Chronic dietary (All populations) ....

NOAEL = 50 mg/kg/day

NOAEL= 1.3 mg/kg/day ................

UFA = 10x cPAD = 0.013 mg/kg/day
UFH = 10x
FQPA SF = 1x

Acute RfD = 0.5 mg/kg/day ..........

Chronic RfD = 0.013 mg/kg/day ...

Acute neurotoxicity study in rats.

LOAEL = 1,000 mg/kg/day based
on transient decrease in motor
activity at Day 0 (5 hours post-
dosing).

Combined Chronic Toxicity/Car-
cinogenicity in rats.

LOAEL = 13.3 mg/kg/day based
on adverse change in kidney
function (chronic nephropathy).
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TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR FLAZASULFURON FOR USE IN HUMAN HEALTH RISK

ASSESSMENT—Continued

Exposure/scenario

Point of departure and
uncertainty/safety factors

RfD, PAD, LOC for risk
assessment

Study and toxicological effects

Cancer (Oral, dermal, inhalation) ..

Classification: “No evidence of carcinogenicity to humans” based on lack of carcinogenic effects in the rat
and mouse carcinogenicity studies and lack of a mutagenicity concern.

UFA = extrapolation from animal to human (interspecies). UFy = potential variation in sensitivity among members of the human population
(intraspecies). FQPA SF = Food Quality Protection Act Safety Factor. PAD = population adjusted dose (a = acute, ¢ = chronic). RfD = reference
dose. MOE = margin of exposure. LOC = level of concern.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to flazasulfuron, EPA
considered exposure under the
petitioned-for tolerances. No other
tolerances have been established for
flazasulfuron. EPA assessed dietary
exposures from flazasulfuron in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. Such effects were identified
for flazasulfuron. In estimating acute
dietary exposure, EPA used food
consumption information from the
United States Department of Agriculture
(USDA) 1994-1996 and 1998
Nationwide Continuing Surveys of Food
Intake by Individuals (CSFII). As to
residue levels in food, EPA assumed
that 100% of citrus fruit, grape, and
sugarcane commodities are treated with
flazasulfuron and that residues on these
commodities are present at the tolerance
levels.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
CSFII. As to residue levels in food, EPA
made the same assumptions (tolerance-
level residues and 100 percent crop
treated (PCT)) as in the acute dietary
exposure assessment.

1ii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that flazasulfuron does not
pose a cancer risk to humans. Therefore,
a dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

2. Dietary exposure from drinking
water. The residues of concern in
drinking water include flazasulfuron
and its identified degradates DTPU (V-
(4,6-dimethoxy-2-pyrimidinyl)-N-[3-
(trifluoromethyl)-2-pyridinyllurea),
DTPP (4,6-dimethoxy-N-[3-
(trifluoromethyl)-2-pyridinyl]-2-
pyrimidinamine), TPSA (3-
(trifluoromethyl)-2-

pyridinesulfonamide), ADMP (2-amino-
4,6-dimethoxypyrimidine), HTPP (6-
methoxy-2-[[3-(trifluoromethyl)-2-
pyridinyl]amino]-4-pyrimidinol), and
2,3-GTP (3-trifluoromethyl-2-
pyridylguanidine). The Agency used
screening level water exposure models
in the dietary exposure analysis and risk
assessment for flazasulfuron and its
degradates in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of flazasulfuron
and its degradates. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Pesticide
Root Zone Model Ground Water (PRZM
GW), the estimated drinking water
concentrations (EDWCs) of flazasulfuron
and its degradates for acute exposures
are estimated to be 26.9 parts per billion
(ppb) for surface water and 102 ppb for
ground water. EDWCs of flazasulfuron
and its degradates for chronic exposures
for non-cancer assessments are
estimated to be 4.67 ppb for surface
water and 102 ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute and chronic dietary risk
assessment, the water concentration
value of 102 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Flazasulfuron is currently registered for
use on non-residential turf, including
recreation areas (golf courses and
professionally managed sports fields).
There is a potential for post-application
short-term dermal exposure of adults
and children entering recreation areas
which have been treated with
flazasulfuron. However, since no hazard
associated with dermal exposure was

identified in the toxicity database for
flazasulfuron, flazasulfuron is not
expected to pose a risk from post-
application dermal exposure.

In accordance with current policy,
EPA did not conduct a quantitative
assessment of post-application
inhalation exposure to flazasulfuron;
however, volatilization of pesticides
may be a source of post-application
inhalation exposure of individuals
nearby pesticide applications. The
Agency sought expert advice and input
on issues related to volatilization of
pesticides from its Federal Insecticide,
Fungicide, and Rodenticide Act
Scientific Advisory Panel (SAP) in
December 2009, and received the SAP’s
final report on March 2, 2010 http://
www.epa.gov/scipoly/SAP/meetings/
2009/120109meeting.html. EPA is
currently in the process of evaluating
the SAP report and may, as appropriate,
develop policies and procedures to
identify the need for and, subsequently,
the way to incorporate post-application
inhalation exposure into the Agency’s
risk assessments. In the case of
flazasulfuron, although EPA has not
conducted a quantitative assessment of
post-application inhalation exposure,
the Agency’s concern for such
exposures is low due to flazasulfuron’s
low vapor pressure (<1 x 107 torr) and
low acute toxicity.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.” EPA has not
found flazasulfuron to share a common
mechanism of toxicity with any other
substances, and flazasulfuron does not
appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has assumed that
flazasulfuron does not have a common
mechanism of toxicity with other
substances. For information regarding


http://www.epa.gov/scipoly/SAP/meetings/2009/120109meeting.html
http://www.epa.gov/scipoly/SAP/meetings/2009/120109meeting.html
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EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
The pre- and postnatal toxicity database
for flazasulfuron includes
developmental toxicity studies in rats
(Sprague-Dawley and Wistar) and
rabbits and a 2-generation reproduction
toxicity study in rats.

There was no evidence of increased
quantitative susceptibility of fetuses or
offspring to flazasulfuron in any of the
developmental or reproductive toxicity
studies, since the effects on offspring
occurred at dose levels which were also
toxic to the parents. There is a potential
concern for increased qualitative
susceptibility of offspring based on the
intraventricular septal defect seen in
offspring at minimally toxic maternal
dose levels in the Wistar rat
developmental toxicity study; however,
the concern for the increased
susceptibility is low, and EPA did not
identify any residual uncertainties after
establishing toxicity endpoints and
traditional uncertainty factors (UFs) to
be used in the risk assessment for
flazasulfuron. There was a clear NOAEL
and LOAEL in the Wistar rat study, and
thus the dose response for the observed
effect is well defined. In addition, since
the Agency is using PODs for risk
assessment that are lower than the
NOAEL in the Wistar rat study, the
PODs are protective of the adverse
developmental effect.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1x. That decision is
based on the following findings:

i. The toxicity database for
flazasulfuron is complete, except for an
immunotoxicity study (OPPTS
Guideline 870.7800) and a subchronic
neurotoxicity study (OPPTS Guideline
870.6200b). These studies are now
requirements under 40 CFR 158.500 for
pesticide registration. In the absence of
specific immunotoxicity and subchronic
neurotoxicity studies, EPA has
evaluated the available flazasulfuron
toxicity database to determine whether
an additional database uncertainty
factor is needed to account for potential
immunotoxicity or neurotoxicity.

With the exception of a transient
decrease in motor activity at a high dose
level (1,000 mg/kg/day) in the acute
neurotoxicity study, which may be
associated with a systemic effect, there
is no evidence of neurotoxicity in the
flazasulfuron toxicity database. There is
no evidence of immunotoxicity in the
database, as indicated by hematology,
lymphoid organ weights and
histopathology in standard studies.
Consequently, EPA believes the existing
data are sufficient for endpoint selection
for exposure/risk assessment and for
evaluation of the requirements under
FQPA, and an additional database
uncertainty factor is not needed to
account for the lack of these studies.

ii. Although there was evidence of
potential increased qualitative
susceptibility of fetuses in the
developmental toxicity study in Wistar
rats, EPA’s concern for increased
qualitative susceptibility is low and the
Agency did not identify any residual
uncertainties after establishing toxicity
endpoints and traditional UFs to be
used in the risk assessment for
flazasulfuron.

iii. There are no residual uncertainties
identified in the exposure databases.

The dietary food exposure
assessments were performed based on
100 PCT and tolerance-level residues.
EPA made conservative (protective)
assumptions in the ground and surface
water modeling used to assess exposure
to flazasulfuron in drinking water.
These assessments will not
underestimate the exposure and risks
posed by flazasulfuron.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the aPAD and cPAD. For
linear cancer risks, EPA calculates the
lifetime probability of acquiring cancer
given the estimated aggregate exposure.
Short-, intermediate-, and chronic-term
risks are evaluated by comparing the
estimated aggregate food, water, and

residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
flazasulfuron will occupy 4% of the
aPAD for infants less than one year old,
the population group receiving the
greatest exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to flazasulfuron
from food and water will utilize 54% of
the cPAD for infants less than one year
old, the population group receiving the
greatest exposure. Based on the
explanation in Unit III.C.3., regarding
residential use patterns, chronic
residential exposure to residues of
flazasulfuron is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). Although there is
potential for short-term residential
dermal and inhalation post-application
exposure to flazasulfuron, no short-term
dermal hazard was identified for
flazasulfuron and inhalation exposure is
expected to be negligible; therefore, EPA
relies on the chronic dietary risk
assessment for evaluating short-term
aggregate exposure to flazasulfuron.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level). An
intermediate-term adverse effect was
identified; however, flazasulfuron is not
registered for any use patterns that
would result in intermediate-term
residential exposure. Intermediate-term
risk is assessed based on intermediate-
term residential exposure plus chronic
dietary exposure. Because there is no
intermediate-term residential exposure
and chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to
assess intermediate-term risk), no
further assessment of intermediate-term
risk is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating intermediate-term risk for
flazasulfuron.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
flazasulfuron is not expected to pose a
cancer risk to humans.
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6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to flazasulfuron
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(high performance liquid
chromatography/tandem mass
spectrometry with multiple reaction
monitoring (HPLC/MS-MS/MRM)) is
available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

The Codex has not established a MRL
for flazasulfuron.

C. Revisions to Petitioned-For
Tolerances

EPA has revised the citrus fruit crop
group and grape commodity terms.
“Grapes” has been changed to “grape”
to agree with the Agency’s Food and
Feed Vocabulary. ISK Biosciences
Corporation petitioned for a tolerance
on the crop group “fruit, citrus, group
10.” In the Federal Register of
December 8, 2010 (75 FR 76284) (FRL—-
8853-8), EPA issued a final rule that
revised the crop grouping regulations.
As part of this action, EPA expanded
and revised the citrus fruit crop group.
Changes to crop group 10 included
adding Australian desert lime,
Australian finger lime, Australian round

lime, Brown River finger lime, Japanese
summer grapefruit, Mediterranean
mandarin, Mount White lime, New
Guinea wild lime, Russell River lime,
sweet lime, Tachibana orange, Tahiti
lime, tangelo, tangor, trifoliate orange,
and uniq fruit; creating subgroups;
revising the representative commodities;
and naming the new crop group citrus
fruit group 10-10. EPA indicated in the
December 8, 2010 final rule as well as
the earlier January 6, 2010 proposed
rule (75 FR 807) (FRL-8801-2) that, for
existing petitions for which a Notice of
Filing had been published, the Agency
would attempt to conform these
petitions to the rule. That is possible
here because, despite the revisions to
the representative commodities for the
crop group, the petitioner’s residue data
submission pertaining to the
representative commodities for the
earlier version of the crop group meets
the residue data requirements for the
revised representative commodities.
Additionally, EPA assessed the risk
taking into account the additional crops
included in the revised crop group.
Therefore, consistent with this
December 8, 2010 rule, EPA is
establishing a tolerance on the revised
subgroup ““fruit, citrus, group 10-10.”

V. Conclusion

Therefore, tolerances are established
for residues of flazasulfuron, N-[[(4,6-
dimethoxy-2-
pyrimidinyl)amino]carbonyl]-3-
(trifluoromethyl)-2-
pyridinesulfonamide, including its
metabolites and degrades, as set forth in
the regulatory text.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special

considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
With Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act,
5 U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not


mailto:residuemethods@epa.gov

10968

Federal Register/Vol. 77, No. 37/Friday, February 24, 2012/Rules and Regulations

a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 9, 2012.
Steven Bradbury,
Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2. Section 180.655 is added to read as
follows:

§180.655 Flazasulfuron; tolerances for
residues.

(a) General. Tolerances are
established for residues of flazasulfuron,
including its metabolites and
degradates, in or on the commodities in
the table below. Compliance with the
tolerance levels specified below is to be
determined by measuring only
flazasulfuron (N-[[(4,6-dimethoxy-2-
pyrimidinyl)amino]carbonyl]-3-
(trifluoromethyl)-2-

pyridinesulfonamide).
. Parts per
Commodity million
Fruit, citrus, group 10-10 ........... 0.01
Grape ....ooceereeenieenieeee e 0.01
SUQArCane ......cccoveeeeneneenieniens 0.01

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 2012—4332 Filed 2-23-12; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2009-0364; FRL-9336-9]
Fluopyram; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of fluopyram in
or on multiple commodities which are

identified and discussed later in this
document. Bayer Crop Science
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective
February 24, 2012. Objections and
requests for hearings must be received
on or before April 24, 2012, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2009-0364. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT: Lisa
Jones, Registration Division, Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460-0001;
telephone number: (703) 308-9424;
email address: jones.lisa@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide

for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://ecfr.gpoaccess.gov/cgi/t/
text/text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab 02.tpl. To access the
harmonized test guidelines referenced
in this document electronically, please
go to http://www.epa.gov/ocspp and
select “Test Methods and Guidelines.”

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2009-0364 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before April 24, 2012. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2009-0364, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200


http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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Pennsylvania Ave. NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of January 6,
2010 (75 FR 864) (FRL-8801-5), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of two
pesticide petitions (PP 8F7358 and
8F7463) by Bayer Crop Science, 2.T.W.
Alexander Drive, Research Triangle
Park, NC 27709.

Petition 8F7358 requested that 40 CFR
part 180 be amended by establishing
tolerances on residues of the fungicide,
fluopyram, N-[2-[3-chloro-5-
(trifluoromethyl)-2-pyridinyl]ethyl]-2-
(trifluoromethyl)benzamide, including
its metabolites and degradates in or on
the following commodities: Grape at 2.0
parts per million (ppm); strawberry at
2.0 ppm; and tomato at 1.0 ppm. A
subsequent petition 8F7463 requested
that 40 CFR part 180 be amended by
establishing additional tolerances on
residues of the fungicide, fluopyram, N-
[2-[3-chloro-5-(trifluoromethyl)-2-
pyridinyl]ethyl]-2-
(trifluoromethyl)benzamide, including
its metabolites and degradates in or on
the following commodities: Alfalfa,
forage at 0.25 ppm; alfalfa, hay at 0.80
ppm; almond, hulls at 8.0 ppm; apple,
wet pomace at 2.5 ppm; artichoke at 2.0
ppm; banana at 1.0 ppm; beet, sugar,
roots at 0.10 ppm; berry, low growing,
subgroup 13-07G at 2.0 ppm; Brassica,
head and stem, subgroup 5A at 3.0 ppm;
Brassica, leafy greens, subgroup 5B at 35
ppm; bushberries, subgroup 13—07B at
10 ppm; caneberries, subgroup 13—07A
at 5.0 ppm; citrus, oil at 10 ppm; corn,
sweet, kernel plus cob with husk
removed at 0.10 ppm; cotton, gin
byproducts at 0.05 ppm; cotton,
undelinted seed at 0.10 ppm; fruit,
citrus, group 10 at 1.0 ppm; fruit, pome,
group 11 at 1.0 ppm; fruit, small, vine,
climbing, except fuzzy kiwifruit,
subgroup 13—-07F at 2.0 ppm; fruit,
stone, group 12 at 2.0 ppm; grain, cereal,
forage, fodder and straw, group 16,
except rice, forage at 8.0 ppm; grain,
cereal, forage, fodder and straw, group

16, except rice, hay, straw and stover at
14 ppm; grain, cereal, forage, fodder and
straw, group 16, except rice, aspirated
fractions at 50 ppm; grain, cereal, group
15, except rice and sweet corn at 3.0
PpI; grape, raisin at 3.5 ppm; grass,
forage, fodder and hay, group 17, forage
at 80 ppm; grass, forage, fodder and hay,
group 17, hay at 30 ppm; herbs,
subgroup 19A, fresh at 50 ppm; herbs,
subgroup 19A, dried at 260 ppm; hop,
dried cones at 100 ppm; nut, tree, group
(including pistachio) 14 at 0.05 ppm;
okra at 8.0 ppm; oilseed, group 20,
except cotton at 5.0 ppm; onion, bulb,
subgroup 3-07A at 0.30 ppm; onion,
green, subgroup 3—-07B at 20 ppm;
peanut at 0.05 ppm; peanut, hay at 50
ppm, pepper, non-bell at 8.0 ppm;
potato, processed potato waste at 0.15
ppm; soybean, aspirated fractions at 70
ppm; soybean, forage at 8.0 ppm;
soybean, hay at 30 ppm; soybean, hulls
at 0.40 ppm; soybean, seed at 0.30 ppm;
spices, except black pepper, subgroup
19B at 100 ppm; vegetable, cucurbit,
group 9 at 1.0 ppm; vegetable, foliage of
legume, except soybean, subgroup 7A,
forage at 30 ppm; vegetable, foliage of
legume, except soybean, subgroup 7A,
hay at 75 ppm; vegetable, foliage of
legume, except soybean, subgroup 7A,
vines at 16 ppm; vegetable, fruiting,
except non-bell pepper, group 8 at 1.0
ppm; vegetable, leafy, except Brassica,
group 4 at 35 ppm; vegetable, leaves of
root and tuber, group 2 at 30 ppm;
vegetable, legume, edible podded,
subgroup 6A at 2.0 ppm; vegetable,
legume, succulent shelled, subgroup 6B
at 0.20 ppm; vegetable, pea and bean,
dried shelled (except soybean),
subgroup 6C at 0.50 ppm; vegetable,
root and tuber, except sugar beet,
subgroup 1B at 0.50 ppm; and vegetable,
tuberous and corm, subgroup 1C at 0.05

ppm.
This petition (8F7463) also requested
that 40 CFR part 180 be amended by
establishing tolerances on residues of
the fungicide, fluopyram, N-[2-[3-
chloro-5-(trifluoromethyl)-2-
pyridinyl]ethyl]-2-
(trifluoromethyl)benzamide, including
its metabolites and degradates, in or on
the following commodities: Cattle, fat at
0.10 ppm; cattle, meat at 0.10 ppm;
cattle, meat byproducts, except liver at
0.10 ppm; cattle, liver at 1.2 ppm; eggs
at 0.1 ppm; goat, fat at 0.10 ppm; goat,
meat at 0.10 ppm; goat, meat
byproducts, except liver at 0.10 ppm;
goat, liver at 1.2 ppm; hog, fat at 0.01
ppm; hog, meat at 0.01 ppm; hog, meat
byproducts, except liver at 0.01 ppm;
hog, liver at 0.15 ppm; horse, fat at 0.10
ppm; horse, meat at 0.10 ppm; horse,
meat byproducts, except liver at 0.10

ppm; horse, liver at 1.2 ppm, milk at 1.2
ppm; poultry, fat at 0.05 ppm; poultry,
meat at 0.03 ppm; poultry, meat
byproducts at 0.20 ppm; sheep, fat at
0.10 ppm; sheep, meat at 0.10 ppm;
sheep, meat byproducts, except liver at
0.10 ppm; and sheep, liver at 1.2 ppm.

That notice referenced a summary of
the petitions prepared by Bayer Crop
Science, the registrant, which is
available in the docket, http://
www.regulations.gov.

One comment was received from a
private citizen who opposed the
manufacturing and selling of this
product due to the lack of available bee
information. This comment is
considered irrelevant because the safety
standard for approving tolerances under
section 408 of the FFDCA is directed
solely at the safety of the pesticide
residues in food to the food consumer
and does not permit consideration of
environmental effects on bees.

Based upon review of the data
supporting the petitions, EPA has
revised tolerance levels. Subsequently,
the petitions have been further modified
per Bayer Crop Science’s request to
withdraw a majority of the primary
crops initially proposed for this action,
and expanded the original rotatable
crops of alfalfa and cotton to include
canola, soybean, and cereals grains
except rice, December 8, 2011 (76 FR
76676) (FRL—9328-8). The reason for
these changes is explained in Unit
IV.D.START.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue * * *.”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
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reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for fluopyram
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with fluopyram follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Decreased body weight and liver
effects were the common and frequent
findings in the fluopyram subchronic
and chronic oral toxicity studies in rats,
mice, and dogs, and they appeared to be
the most sensitive effects. Liver effects
were characterized by increased liver
weight, hepatocellular hypertrophy,
hepatocellular vacuolation, increased
mitosis and hepatocellular necrosis. In
the carcinogenicity study, increased
liver tumors were also observed in
female rats. Liver effects in rodents were
seen at lower dose levels than those in
the dogs. Thyroid effects were found at
dose levels similar to those that
produced liver effects in rats and mice;
these effects consisted of follicular cell
hypertrophy, increased thyroid weight
and hyperplasia at dose levels greater
than or equal to 100 milligrams/
kilogram/day (mg/kg/day). Changes in
thyroid hormone levels were also seen
in a subchronic toxicity study. In male
mice, there was an increased incidence
of thyroid adenomas.

Fluopyram is classified as “‘Likely to
be Carcinogenic to Humans” and a unit
risk, Q1*, of 1.55 X 10~ 2 (mg/kg/day) !

was used for the linear low dose
extrapolation of cancer risk based on
liver tumors in female rats; thyroid
tumors were also observed in male
mice. Fluopyram is not genotoxic or
mutagenic.

Fluopyram is not a developmental
toxicant, nor did it adversely affect
reproductive parameters. No evidence of
qualitative or quantitative susceptibility
was observed in developmental studies
in rats and rabbits or in a
multigeneration study in rats.

In an acute neurotoxicity study,
transient decreased motor activity was
seen only on the day of treatment, but
no other findings demonstrating
neurotoxicity were observed. In
addition, no neurotoxicity was observed
in the subchronic neurotoxicity study in
the presence of other systemic adverse
effects. Fluopyram did not produce
treatment-related effects on the immune
system.

Fluopyram has low acute toxicity via
the oral, dermal and inhalation routes of
exposure. Fluopyram is not a skin or eye
irritant or sensitizer under the
conditions of the murine lymph node
assay.

Specific information on the studies
received and the nature of the adverse
effects caused by fluopyram as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in the document
“Fluopyram: Human Health Risk
Assessment for Proposed Uses on
Apples, Bananas (Import only), Cherries
(Sweet and Tart), Dried Beans, Peanuts,
Potatoes, Strawberries, Sugar Beets, Tree
Nuts, Watermelon, and Wine Grapes”
beginning at Appendix A, pages 41-47
in docket ID number EPA-HQ-OPP—
2009-0364.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies

toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

The details for selecting toxicity
endpoints and points of departure for
various exposure scenarios can be found
at http://www.regulations.gov in the
document “Fluopyram: Human Health
Risk Assessment for Proposed Uses on
Apples, Bananas (Import only), Cherries
(Sweet and Tart), Dried Beans, Peanuts,
Potatoes, Strawberries, Sugar Beets, Tree
Nuts, Watermelon, and Wine Grapes” in
Appendix A on pages 47—66 in docket
ID number EPA-HQ-OPP-2009-0364.

A summary of the toxicological
endpoints for fluopyram used for
human risk assessment is shown in
Table 1 of this unit.

TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR FLUOPYRAM FOR USE IN HUMAN HEALTH RISK

ASSESSMENT

Exposure/scenario

Point of departure

Uncertainty/
FQPA safety factors

RfD, PAD, Level of con-
cern for risk assessment

Study and toxicological
effects

Acute Dietary (General
Population, including In-
fants and Children).

NOAEL= 50 mg/kg/day .....

UFa= 10X ..o
UFu=10X
FQPA SF=1X

aRfD = 0.50 mg/kg/day .....
aPAD = 0.50 mg/kg/day

Acute Neurotoxicity Study
in Rats.

The LOAEL of 100 mg/kg
in females is based on
decreased motor and lo-
comotor activity in fe-
males.

The LOAEL in males was
125 mg/kg/day.
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TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR FLUOPYRAM FOR USE IN HUMAN HEALTH RISK

ASSESSMENT—Continued

Exposure/scenario

Point of departure

Uncertainty/
FQPA safety factors

RfD, PAD, Level of con-
cern for risk assessment

Study and toxicological
effects

Acute Dietary (Females
13-49 years of age).

An endpoint attributable to a

single dose exposure has not been identified for this subpopulation.

Chronic Dietary (All Popu-
lations).

NOAEL= 1.2 mg/kg/day ....

UFA= 10X coooooecvvrrreeers
UF=

10X

FQPA SF=1X

cRfD = 0.012 mg/kg/day ...
cPAD = 0.012 mg/kg/day

Combined Chronic/Car-
cinogenicity in Rats.

The LOAEL of 6.0 mg/kg/
day is based on follicular
cell hypertrophy in the
thyroid, and increased
liver weight with gross
pathological and
histopathological find-
ings.

Cancer (oral, dermal, inha-
lation).

Based on the liver tumor in female rats, EPA classified fluopyram as a “Likely to be Carcinogenic to Human” and
recommended the use of linear low dose extrapolation model for risk assessment using a unit risk, Q,* = 1.55 x
10~2 (mg/kg/day) —!.

Point of Departure (POD) = A data point or an estimated point that is derived from observed dose-response data and used to mark the begin-
ning of extrapolation to determine risk associated with lower environmentally relevant human exposures. NOAEL = no observed adverse effect
level. LOAEL = lowest observed adverse effect level. UF = uncertainty factor. UF4 = extrapolation from animal to human (interspecies). UFy =
potential variation in sensitivity among members of the human population (intraspecies). FQPA SF = FQPA Safety Factor. PAD = population ad-
justed dose (a = acute, ¢ = chronic). RfD = reference dose (a = acute, ¢ = chronic). mg/kg/day = milligrams/kilogram/day.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to fluopyram, EPA considered
exposure under the petitioned-for
tolerances. EPA assessed dietary
exposures from fluopyram in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. Such effects were identified
for fluopyram. In estimating acute
dietary exposure, EPA used food
consumption information from the U.S.
Department of Agriculture (USDA)
1994-1996 and 1998 Nationwide
Continuing Surveys of Food Intake by
Individuals (CSFII). The acute dietary
analysis included tolerance residue
levels, 100% crop treated assumption
and processing factors (empirical and
default).

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
CSFIIL The chronic dietary analysis
included average residue levels from
crop field trials, 100% crop treated
assumption, and processing factors
(empirical and default).

iii. Cancer. EPA determines whether
quantitative cancer exposure and risk
assessments are appropriate for a food-
use pesticide based on the weight of the
evidence from cancer studies and other
relevant data. If quantitative cancer risk

assessment is appropriate, cancer risk
may be quantified using a linear or
nonlinear approach. If sufficient
information on the carcinogenic mode
of action is available, a threshold or
non-linear approach is used and a
cancer RfD is calculated based on an
earlier noncancer key event. If
carcinogenic mode of action data are not
available, or if the mode of action data
determines a mutagenic mode of action,
a default linear cancer slope factor
approach is utilized. Based on the data
summarized in Unit III.A., EPA has
concluded that fluopyram should be
classified as ““Likely to be Carcinogenic
to Humans” and a linear approach has
been used to quantify cancer risk. The
cancer dietary analysis included average
residue levels from crop field trials,
processing factors (empirical and
default, commercial and household),
and percent crop treated (PCT)
estimates.

iv. Anticipated residue and PCT
information. EPA used tolerance level
residues and assumed 100% crop
treated in the acute dietary assessment
for fluopyram. For the chronic dietary
assessment, EPA used average residues
from field trials and 100% CT
information. The cancer dietary risk
assessment used average residues from
field trials and projected percent crop
treated estimates based on processing
factors.

Section 408(b)(2)(E) of FFDCA
authorizes EPA to use available data and
information on the anticipated residue
levels of pesticide residues in food and
the actual levels of pesticide residues

that have been measured in food. If EPA
relies on such information, EPA must
require pursuant to FFDCA section
408(f)(1) that data be provided 5 years
after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. For the present
action, EPA will issue such data call-ins
as are required by FFDCA section
408(b)(2)(E) and authorized under
FFDCA section 408(f)(1). Data will be
required to be submitted no later than

5 years from the date of issuance of
these tolerances.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if:

e Condition a: The data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain the pesticide residue.

e Condition b: The exposure estimate
does not underestimate exposure for any
significant subpopulation group.

¢ Condition c: Data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area.

In addition, the Agency must provide
for periodic evaluation of any estimates
used. To provide for the periodic
evaluation of the estimate of PCT as
required by FFDCA section 408(b)(2)(F),
EPA may require registrants to submit
data on PCT.

The Agency estimated the PCT for
new uses as follows:
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Almonds: 33%; apples: 40%; barley:
22%; dry beans: 7%; cherry: 49%;
cotton: 7%; grapes: 79%; oats: 23%;
peanuts: 67%; potatoes: 64%; rapeseed:
73%; rye: 63%; sorghum: 12%;
soybeans: 1%; strawberries: 71%; sugar
beets: 48%; watermelon: 54%; and
wheat: 1%.

EPA’s estimate of the percent crop
treated for the new uses of fluopyram
represents the upper bound of use
expected during the pesticide’s initial 5
years of registration; that is, the percent
crop treated for fluopyram is a threshold
of use that EPA is reasonably certain
will not be exceeded for this registered
use site. The percent crop treated for use
in the chronic dietary assessment is
calculated as the average percent crop
treated of the market leader or leaders
(i.e., the pesticides with the greatest
percent crop treated) on that crop over
the 3 most recent years of available data.
The percent crop treated for use in the
acute dietary assessment is the
maximum observed percent crop treated
over the same period. Comparisons are
only made among pesticides of the same
pesticide types (e .g., the market leader
for fungicides on the use crop is
selected for comparison with a new
fungicide). The market leader included
in the estimation may not be the same
for each year since different pesticides
may dominate at different times.

To calculate these percent crop
treated values, EPA used recent data
from the National Agricultural Statistics
Service (NASS) 2002—-2006, and recent
proprietary data (2006—2010). The
estimates for the primary crops are
based on the market leader approach
involving several registered fungicides,
and the estimates for the rotational
crops are based on acres of wheat, corn,
sorghum, barley, oats, rye, millet,
soybeans, canola, cotton, and alfalfa
grown relative to the total acreage of dry
beans and potatoes treated with
fluopyram.

The Agency believes that the three
conditions discussed in Unit II1.C.1.iv.
have been met. With respect to
Condition a, PCT estimates are derived
from Federal and private market survey
data, which are reliable and have a valid
basis. The Agency is reasonably certain
that the percentage of the food treated
is not likely to be an underestimation.
As to Conditions b and c, regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s

exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available reliable information on
the regional consumption of food to
which fluopyram may be applied in a
particular area.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for fluopyram in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of fluopyram.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.htm.

Environmental fate studies indicate
that the parent fluopyram is stable
under environmental conditions.
Reported half-lives range from 89 days
in field and aqueous photolysis studies
to >1,000 days in aerobic/anaerobic
water/sediment systems. Fluopyram is
mobile in soil and can therefore, be
expected to occur in surface water
runoff and/or in ground water leachate.
Upper-bound ground water estimates
were derived using the Tier I Screening
Concentration in Ground Water (SCI-
GROW) model. Surface water estimates
were partially refined by incorporating
a foliar degradation rate into the Tier II
Pesticide Root Zone Model/Exposure
Analysis Modeling System (PRZM/
EXAMS) model. The foliar decay rate
was calculated from field trial studies in
which residues were determined at
various intervals following foliar
application; no rain or irrigation
occurring during the study period. All
other inputs reflect high-end
assumptions regarding application rates
and percent cropped area (PCA) in the
watershed.

Based on the Tier Il PRZM/EXAMS
and SCI-GROW models the estimated
drinking water concentrations (EDWCs)
of fluopyram for acute exposures are 13
parts per billion (ppb) for surface water
and 0.32 ppb for ground water. The
EDWGs of fluopyram for chronic
exposures for non-cancer assessments
are estimated to be 4.9 ppb for surface
water and 0.32 ppb for ground water
and the EDWGs of fluopyram chronic
exposures for cancer assessments are
estimated to be 3.5 ppb for surface water
and 0.32 ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value 13 ppb (1 in 10 year
annual peak) based on a maximum
application rate of 0.446 1b ai/A/season
(cucumber) was used to access the
contribution to drinking water. For
chronic dietary risk assessment, the
water concentration of value 4.9 ppb
(1 in 10 year annual mean) based on a
maximum application rate of 0.356 lb
active ingredient/Acre (a.i./A)/season
(potato) was used to access the
contribution to drinking water. For
cancer dietary risk assessment, the
water concentration of value 3.5 ppb
(1 in 30 year annual mean) based on a
maximum application rate of 0.356 lb
a.i./A/season (potato) was used to access
the contribution of drinking water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Fluopyram is not registered for any
specific use patterns that would result
in residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.” EPA has not
found fluopyram to share a common
mechanism of toxicity with any other
substances, and fluopyram does not
appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has assumed that
fluopyram does not have a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
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and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
The available developmental toxicity
studies in rats and rabbits and the multi-
generation reproduction in rats
demonstrate no evidence of increased
susceptibility in the developing or
young animals which were exposed
during prenatal or postnatal periods.
Decreased fetal body weight was
observed at levels equal to or greater
than the maternal LOAEL in both rat
and rabbit developmental studies.
Likewise, body weight effects were seen
in offspring at levels equal to the
parental LOAEL in the rat 2-generation
reproductive toxicity study.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for fluopyram
is complete and includes the
immunotoxicity study and neurotoxicity
screening battery.

ii. The fluopyram toxicology database
did not demonstrate evidence of
neurotoxicity. Although transient
decreases in motor and locomotor
activities in the acute neurotoxicity
study on the day of treatment and
limited use of hind-limbs and reduced
motor activity in the rat chronic/
carcinogenicity study were seen, there
were no other associated
neurobehavioral or histopathology
changes found in other studies in the
fluopyram toxicity database. The effects
seen in the chronic/carcinogenicity
study were in the presence of increased
mortality and morbidity such as general
pallor and appearance. Therefore, the
reduced motor activity and limited use
of hind-limbs seen in these two studies
were judged to be the consequence of
the systemic effects and not direct
neurotoxicity. There is no indication
that fluopyram is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. There is no evidence that
fluopyram results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or

in young rats in the multi-generation
reproduction study.

iv. There are no residual uncertainties
in the exposure database. Although
extended field rotational crop studies
are required as a condition of
registration, the rotational crop
tolerances used in the dietary risk
assessment are not expected to
underestimate exposure because they
are based on crop residue results from
direct foliar treatment as opposed to
residues taken up by plants through
roots from treated soil. The acute dietary
exposure assessment was performed
using tolerance level residues for all
crops whereas the chronic dietary
assessment included average field trial
residue levels for all crops. Both acute
and chronic assessments assumed 100%
crop treated and incorporated empirical
or default processing factors. The
dietary exposure assessment also
assumed that all drinking water will
contain fluopyram at the highest EDWC
levels modeled by the Agency for
ground or surface water. Residential
exposures are not expected. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to fluopyram in
drinking water. These assessments will
not underestimate the exposure and
risks posed by fluopyram.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
fluopyram will occupy 8.8% of the
aPAD for children 1 to 2 years old, the
population group receiving the greatest
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to fluopyram from
food and water will utilize 13% of the
cPAD for children 1 to 2 years old, the
population group receiving the greatest
exposure. There are no residential uses
for fluopyram.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). Because no short-term
adverse effect was identified; fluopyram
is not expected to pose a short-term risk.

A short-term adverse effect was
identified; however, fluopyram is not
registered for any use patterns that
would result in short-term residential
exposure. Short-term risk is assessed
based on short-term residential
exposure plus chronic dietary exposure.
Because there is no short-term
residential exposure and chronic dietary
exposure has already been assessed
under the appropriately protective
cPAD (which is at least as protective as
the POD used to assess short-term risk),
no further assessment of short-term risk
is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating short-term risk for
fluopyram.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Because no intermediate-term effect was
identified, fluopyram is not expected to
pose an intermediate-term risk. An
intermediate-term adverse effect was
identified; however, fluopyram is not
registered for any use patterns that
would result in intermediate-term
residential exposure. Intermediate-term
risk is assessed based on intermediate-
term residential exposure plus chronic
dietary exposure. Because there is no
intermediate-term residential exposure
and chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to
assess short-term risk), no further
assessment of intermediate-term risk is
necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating intermediate-term risk for
fluopyram.

5. Aggregate cancer risk for U.S.
population. Using the exposure
assumptions described in this unit for
the cancer risk assessment, EPA has
concluded that exposure to fluopyram
from food and water will result in a
lifetime cancer risk of 2.9 x 106 for the
general U.S. population. EPA generally
considers cancer risks in the range of
1in 1 million (1 x 10~9) or less to be
negligible. The precision which can be
assumed for cancer risk estimates is best
described by rounding to the nearest
integral order of magnitude on the log
scale; for example, risks falling between
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3x10~7and 3 x 10 ¢ are expressed as
risks in the range of 10 ~¢. Considering
the precision with which cancer hazard
can be estimated, the conservativeness
of low-dose linear extrapolation, and the
rounding procedure described above,
cancer risk should generally not be
assumed to exceed the benchmark level
of concern of the range of 10 ~¢ until the
calculated risk exceeds approximately

3 x 106, This is particularly the case
where some conservatism is maintained
in the exposure assessment.

Although the fluopyram exposure risk
assessment is refined, it retains some
conservatism due, among other things,
to the use of field trial data to estimate
residues in food and the use of high-end
assumptions to estimate residues in
water. Accordingly, EPA has concluded
the cancer risk from aggregate exposure
to fluopyram falls within the range of
1 x10~¢ and is thus negligible.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to fluopyram
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

The German multiresidue method
DFG Method S 19, a gas
chromatography with mass selective
detection (GC/MSD) method, has been
proposed for the enforcement of
tolerances for fluopyram residues in or
on crop commodities, and a high
performance liquid chromatography
method with tandem mass spectrometry
detection (HPLC/MS/MS), Method
01079, has been proposed for the
enforcement of tolerances for residues of
fluopyram and its metabolite, AE
C656948-benzamide, in livestock
commodities. The validated limit of
quantitation (LOQ) is 0.01 ppm for each
analyte in each matrix. The proposed
enforcement method for plant
commodities (DFG Method S19) and
livestock commodities (Method 01079)
are deemed adequate as enforcement
methods. Adequate HPLC/MS/MS
methods were used for data collection
for crop and livestock commodities. The
FDA multiresidue methods of PAM Vol.
I are suitable for the determination of
fluopyram in non-fatty matrices (using
Section 302), but are not suitable for
detection of AE C656948-benzamide
residues. The method may be requested
from: Chief, Analytical Chemistry
Branch, Environmental Science Center,
701 Mapes Rd., Ft. Meade, MD 20755—
5350; telephone number: (410) 305—

2905; email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

Codex Maximum Residue Limits
(CXLs) have been established for grape
at 2 ppm and dried grapes (raisins) at 5
ppm; milk at 0.07 ppm; mammalian
meat at 0.1 ppm, and edible offal
mammalian (meat byproducts) at 0.7
ppm. For the purpose of international
harmonization, EPA is establishing U.S.
tolerances for wine grape at 2.0 ppm
(raised from 1.4 ppm); milk at 0.07 ppm
(raised from 0.06 ppm); and hog meat
byproducts at 0.70 ppm (raised from
0.45 ppm).

The Codex MRL for grapes is based on
field trials conducted in Europe, and is
calculated by rounding up of the
statistically determined 1.3 ppm to 2
ppm. A U.S. tolerance for dried grapes
(raisins) is not needed as the tolerance
request is for wine-type grapes only,
which are not converted to raisins.

Harmonization of recommended U.S.
tolerances for meat and meat byproducts
(other than hog) with Codex MRLs
cannot be achieved. The Codex MRL for
livestock is calculated on the basis of
the diets listed in Annex 6 of the 2009
JMPR Report (OECD Feedstuffs Derived
from Field Crops) and the use of a
reasonable worst case diet/feed
approach (RWCF). The dietary burden
was calculated using only grape pomace
residue and 20% contribution to the
Australian dairy and beef cattle diets.
The U.S. tolerance was based on
guidance ‘“Revisions of Feedstuffs in
(Table 1) OPPTS Test Guideline
860.1000” and “Guidance on
Constructing Maximum Reasonably
Balanced Diets (MRBD)”. Based on the
U.S. livestock diets (which does not
include grape pomace) and the cattle
feeding study, the meat byproduct

(cattle, goat horse, sheep) tolerances
need to be set at 1.1 ppm, a higher level
than the 0.7 Codex MRL for edible offal.
Similarly, the U.S. meat tolerances for
these animals need to be set higher than
the Codex MRL (0.15 versus 0.1 ppm).

C. Revisions to Petitioned-For
Tolerances

Because the Agency’s preliminary risk
assessment of fluopyram determined
that aggregate exposure to fluopyram
potentially exceeded safe levels, the
petitioner withdrew tolerance proposals
and registration requests for the
following crops: Crop Group 1B Root
vegetable; 1C Tuberous and corm
vegetable (except potatoes and
sugarbeet); Crop Group 2 Leaves of root
and tuberous vegetables, Crop
subgroups 3—-07A and B Bulb vegetables;
Crop Group 4 Leafy vegetables; Crop
Group 5 Brassica; Crop Group 6A Edible
legumes; Crop Group 6B Succulent
beans and peas; Crop Group 6C (part)
Dried peas and some dried beans,
(except soybeans); Crop Group 7 Foliage
of legume vegetables; Crop Group 8
Fruiting vegetables; Crop Group 10
Citrus; Crop Group 11 Pome fruit
(except apple); Crop subgroups 13-07A
and B Caneberries and Bushberries;
Crop subgroup 13-07F Vine fruit
(except wine grapes); Crop subgroup
13-07G Low growing berries (except
strawberry); Crop Group 15 Cereal
Grains (except for rotational purposes);
Crop Group16 Forage Cereals (except for
rotational purposes); Crop Group17
Grasses grown for forage or seed; Crop
Group18 Non grass animal feeds; Crop
Group19 Herbs and Spices; Crop Group
20 Oilseeds (except canola); Hops;
Globe artichoke; Christmas Trees; Turf;
and Ornamentals.

The petitioner subsequently,
submitted a revised registration
specifying uses only on the following
crops: Apple; banana (no U.S.
registration); bean, dry; beet, sugar, root;
cherry (sweet and tart); grape, wine; nut
tree crop group 14; peanut; pistachio;
potatoes; strawberry; and watermelon.
Based on the available field trial data,
and NAFTA tolerance calculation
procedures, the Agency recommended
appropriate tolerance levels for
individual commodities as opposed to
levels proposed for crop groups.
However, although the petitioner
proposed a tolerance for ‘‘nut, tree,
group 14 (including pistachio)” at 0.05
ppm, EPA determined that separate
tolerances must be established for the
tree nut crop group and pistachio
because pistachio is not at this time
included in crop group 14. The
available data indicate that 0.05 ppm is
an appropriate level for these tolerances.
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The petitioner has proposed
tolerances for combined residues of
fluopyram and AE C656948-benzamide
in egg; milk; the fat, meat, and meat
byproducts of poultry; and the fat, liver,
meat, and meat byproducts (except
liver) of cattle, goat, hog, horse, and
sheep. The estimated livestock dietary
burden and available feeding study data
indicate that most of the proposed
tolerances for livestock commodities are
too low. In addition, EPA no longer
establishes separate tolerances for liver
(it is accounted for in the meat
byproducts of livestock animals). Based
on the NAFTA calculator, the Agency
recommended higher tolerances.

The revised registration permits crop
rotation to alfalfa, cotton, canola, cereal
grains (except rice), and soybean with
certain restrictions. However, extensive
field rotational crop data for these crops
are not available. In the absence of
sufficient rotational crop data, highly
conservative target crop residue data
were used for setting tolerance for
rotational crops. The preference was to
select an intermediate level between the
confined accumulation/limited field
rotational crop data and primary crop
data for the target rotated crops so as to
discourage potential misuse (i.e., direct
foliar application) and provide adequate
maximum residue levels for legal uses
according to label instructions. Thus,
pending extensive field rotational crop
data, EPA recommends interim
rotational crop tolerances be set at half
of the calculated primary crop
tolerances with a PBI of 30 days.

In addition, the Agency determined
tolerances were not required for the
following petitioned commodities: Beet,
sugar, tops; corn, sweet, kernel plus cob
with husk removed; grain, cereal, forage,
fodder and straw, group 16, except rice,
aspirated fractions; and soybean hulls,
thus, these tolerances have been
removed. Tolerances were not needed
for the following reasons: the tolerance
for the commodity corn, sweet, kernel
plus cob with husk removed is covered
under grain, cereal, group 15, except
rice; Bayer withdrew their requests for
tolerances for grain, cereal, forage,
fodder and straw, group 16, except rice;
aspirated fractions and soybean, hulls;
and the sugar beet top tolerance was
withdrawn because sugar beet tops are
no longer considered a major livestock
commodity.

Moreover, EPA is revising certain
crop definitions (as proposed) for the
following: almond, hulls; beet, sugar,
roots; eggs; grain, cereal, group 15,
except rice and sweet corn. The correct
commodity terminology are almond,
hull; beet, sugar, root; egg; and grain,

cereal, group 15, except rice,
respectively.

V. Conclusion

Therefore, tolerances are established
for residues of fluopyram, in or on
multiple commodities as shown in the
codified text below.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to petitions submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,

1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 2, 2012.
Steven Bradbury,
Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.661 is added to subpart
C to read as follows:

§180.661
residues.

(a) General. (1) Tolerances are
established for residues of the fungicide
Fluopyram, N-[2-[3-chloro-5-
(trifluoromethyl)-2-pyridinyl]ethyl]-2-
(trifluoromethyl)benzamide, including
its metabolites and degradates in or on
the commodities in the table below.
Compliance with the tolerance levels
specified in the table is to be

Fluopyram; tolerances for
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determined by measuring only
fluopyram in or on the commodity.

. Parts

Commodity per million
Almond, hull ...........ccccceeeeernnn. 8.0
APPIE e 0.30
Apple, wet pomace ................... 0.60
Banana® ..o 1.0
Bean, dry ... 0.09
Beet, sugar, root ..........cccceeeeee. 0.04
CherTy oo 0.60
Grape, WiNe ....cccceeeecveeeeeieeennns 2.0
Nut, tree, group 14 ..o 0.05
Peanut ........ccoooiiieiiiieeee 0.02
Pistachio .......ccccoeviiiiiiiien. 0.05
Potato ....covviieiieee 0.02
Potato, processed potato waste 0.08
Strawberry 1.5
Watermelon 1.0

the commodities in the table below.
Compliance with the tolerance levels
specified in the table is to be
determined by measuring only
fluopyram in or on the commodity.

1There are no U.S. registrations.

(2) Tolerances are established for
residues of the fungicide fluopyram, N-
[2-[3-chloro-5-(trifluoromethyl)-2-
pyridinyl]ethyl]-2-
(trifluoromethyl)benzamide, including
its metabolites and degradates.
Compliance with the tolerance levels
specified in the table below is to be
determined by measuring only the sum
of fluopyram and its metabolite, 2-
(trifluoromethyl)benzamide, calculated
as the stoichiometric equivalent of
fluopyram, in or on the commodity.

. Parts per
Commaodity miIIio%
Alfalfa, forage .......ccccocvnvvenennne 0.45
Alfalfa, hay ........ 1.1
Canola, seed .......cc.c...... 1.8
Cotton, gin byproducts ... 0.05
Cotton, undelinted seed ........... 0.01
Grain, cereal, forage, fodder
and straw, group 16, except
rice; forage ......cccooeerieenennnne. 4.0
Grain, cereal, forage, fodder
and straw, group 16, except
rice; hay, straw and stover ... 7.0
Grain, cereal, group 15, except
[ICE o 1.5
Soybean, forage 4.0
Soybean, hay ........... 15
Soybean, seed ........c.ccceveeriens 0.10

[FR Doc. 2012—4321 Filed 2-23-12; 8:45 am]
BILLING CODE 6560-50-P

. Parts per
Commodity miIIiopn

Cattle, fat .......ccccevvveeeeeeiiiinees 0.11
Cattle, meat .......ccccceeviveieennenne 0.15
Cattle, meat byproducts ........... 1.1
EQQ o 0.25
Goat, fat 0.11
Goat, meat ........cccovveeeeeieiiiieens 0.15
Goat, meat byproducts ............. 1.1
Hog, fat ..o 0.05
Hog, meat ........ccccoviiiiiiiiies 0.05
Hog, meat byproducts .............. 0.70
Horse, fat .....cccooeeeeeeeveiiieeeen. 0.11
Horse, meat ... 0.15
Horse, meat byproducts ........... 1.1
MilK e 0.07
Poultry, fat ..... 0.20
Poultry, meat 0.15
Poultry, meat byproducts .......... 0.60
Sheep, fat .....ccooeveiiiiiiee 0.11
Sheep, meat 0.15
Sheep, meat byproducts .......... 1.1

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 252

Defense Federal Acquisition
Regulation Supplement; Technical
Amendment

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues. It
is recommended that tolerances be
established for indirect or inadvertent
residues of fungicide fluopyram, N-[2-
[3-chloro-5-(trifluoromethyl)-2-
pyridinyllethyl]-2-
(trifluoromethyl)benzamide, including
its metabolites and degradates, in or on

SUMMARY: DoD is making technical
amendments to the Defense Federal
Acquisition Regulation Supplement
(DFARS) to provide needed editorial
changes.

DATES: Effective Date: February 24,
2012.

FOR FURTHER INFORMATION CONTACT: Ms.
Ynette Shelkin, Defense Acquisition
Regulations System, OUSD (AT&L)
DPAP (DARS), Room 3B855, 3060
Defense Pentagon, Washington, DC
20301-3060. Telephone 703—-602—-8384;
facsimile 703-602—-7887.
SUPPLEMENTARY INFORMATION: This final
rule amends the DFARS as follows:

O 252.212-7001 Revises the clause
date and makes conforming changes to
the dates of the DFARS clauses
referenced in paragraphs (b)(20) and
(c)(2) of the clause.

O 252.227-7013 Revises the clause
date and corrects paragraph numbers
referenced in paragraphs (b)(2)(i)(A),
(b)(4), and (b)(6) of the clause.

O 252.227-7014 Revises the clause
date and corrects paragraph numbers

referenced in paragraphs (b)(4)(i) and
(b)(6) of the clause.

List of Subjects in 48 CFR Part 252
Government procurement.

Ynette R. Shelkin,

Editor, Defense Acquisition Regulations
System.

Therefore, 48 CFR part 252 is
amended as follows:

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 1. The authority citation for 48 CFR
part 252 continues to read as follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.

252.212-7001 [Amended]

m 2. Section 252.212-7001 is amended
by removing the clause date
“(JANUARY 2012)” and adding “(FEB
2012)” in its place, in paragraph (b)(20),
removing “(SEP 2011)” and adding
“(FEB 2012)” in its place, and in
paragraph (c)(2), removing “(SEP 2011)”
and adding “(FEB 2012)” in its place.

252.227-7013 [Amended]

m 3. Section 252.227-7013 is amended
by removing the clause date “(SEP
2011)” and adding “(FEB 2012)” in its
place, in paragraph (b)(2)(i)(A),
removing ““as provided in paragraphs
(b)(ii) and (b)(iv) through (b)(ix) of this
clause” and adding “‘as provided in
paragraphs (b)(1)(ii) and (b)(1)@iv)
through (b)(1)(ix) of this clause” in its
place, in paragraph (b)(4), removing
“enumerated in paragraph (a)(13) of this
clause” and adding “‘enumerated in
paragraph (a)(14) of this clause” in its
place, and in paragraph (b)(6), removing
“in accordance with paragraph (a)(13)”
and adding “in accordance with
paragraph (a)(14)” in its place.

252.227-7014 [Amended]

W 4. Section 252.227-7014 is amended
by removing the clause date “(MAR
2011)” and adding “(FEB 2012)” in its
place, in paragraph (b)(4)(i), removing
“enumerated in paragraph (a)(14) of this
clause or lesser rights in computer
software documentation than are
enumerated in paragraph (a)(13)”” and
adding “‘enumerated in paragraph
(a)(15) of this clause or lesser rights in
computer software documentation than
are enumerated in paragraph (a)(14)” in
its place, and in paragraph (b)(6),
removing ‘“made in accordance with
paragraph (a)(14)” and adding “made in
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accordance with paragraph (a)(15)” in
its place.

[FR Doc. 2012—4319 Filed 2—-23-12; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 0907301205-0289-02]
RIN 0648—-XA971

Fisheries of the Northeastern United
States; Atlantic Herring Fishery; Sub-
Annual Catch Limit (ACL) Harvested
for Management Area 1B

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS announces that,
effective 0001 hr, February 24, 2012,
federally permitted vessels may not fish
for, catch, possess, transfer, or land
more than 2,000 1b (907.2 kg) of Atlantic
herring in or from Management Area 1B
per calendar day until January 1, 2013,
when the 2013 sub-ACL for Area 1B
becomes available, except when
transiting as described in this notice.
This action is based on the
determination that the revised Atlantic
herring sub-ACL limit allocated to Area
1B for 2012 has been exceeded as of
February 24, 2012.

DATES: Effective 0001 hr local time,
February 24, 2012, through December
31, 2012.

FOR FURTHER INFORMATION CONTACT:
Lindsey Feldman, Fishery Management
Specialist, (978) 675—-2179.
SUPPLEMENTARY INFORMATION:
Regulations governing the Atlantic
herring (herring) fishery are found at 50
CFR part 648. The regulations require
annual specification of the overfishing
limit, acceptable biological catch, ACL,
optimum yield, domestic harvest and
processing, U.S. at-sea processing,
border transfer and sub-ACLs for each
management area. The 2012 Domestic
Annual Harvest was set as 91,200 metric
tons (mt); the sub-ACL allocated to Area
1B for the 2012 fishing year (FY) was
4,362 mt and 0 mt of the sub-ACL was
set aside for research in the 2010-2012
specifications (75 FR 48874, August 12,
2010). However, due to an over-harvest
in Area 1B in 2010, the FY 2012 sub-
ACL in Area 1B was revised to 2,723 mt
through a final rule published
concurrent with this action.

The regulations at § 648.201 require
the Administrator, Northeast Region,
NMFS (Regional Administrator), to
monitor the herring fishery in each of
the four management areas designated
in the Fishery Management Plan (FMP)
for the herring fishery and, based upon
dealer reports, state data, and other
available information, to determine
when the harvest of Atlantic herring is
projected to reach 95-percent of the
management area sub-ACL. When such
a determination is made, NMFS is
required to publish notification in the
Federal Register and prohibit herring
vessel permit holders from fishing for,
catching, possessing, transferring, or
landing more than 2,000 1b (907.2 kg) of
herring per calendar day in or from the
specified management area for the
remainder of the closure period.
Transiting of Area 1B with more than
2,000 1b (907.2 kg) of herring on board
is allowed under the conditions
specified below.

The Regional Administrator has
determined, based upon dealer reports
and other available information that the
revised herring sub-ACL allocated to
Area 1B for FY 2012 has been exceeded.
As of February 15, 2012, herring harvest
in Area 1B was 74-percent of the FY
2012 Area 1B sub-ACL. However, due to
an over-harvest in Area 1B in FY 2010,
a reduction to the sub-ACL in Area 1B
from 4,362 mt to 2,723 mt was
implemented in a final rule to adjust the
FY 2012 herring ACL published
elsewhere in this issue. As of February
15, 2012, herring harvest is Area 1B was
118-percent of the revised 2012 Area 1B
sub-ACL. Therefore, this action
reducing the herring possession limit in
Area 1B is published concurrently with
final rule implementing the revised FY
2012 herring sub-ACLs in Area 1B and
1A to minimize any further harvest of
herring from Area 1B.

Effective 0001 hr local time, February
24, 2012, federally permitted vessels
may not fish for, catch, possess, transfer,
or land more than 2,000 lb (907.2 kg) of
herring in or from Area 1B per calendar
day through December 31, 2012. Vessels
transiting Area 1B with more than 2,000
Ib (907.2 kg) of herring on board may
land this amount, provided such herring
was not caught in Area 1B and provided
all fishing gear aboard is stowed and not
available for immediate use as required
by § 648.23(b). Effective February 24,
2012, federally permitted dealers are
also advised that they may not purchase
herring from federally permitted herring
vessels that harvest more than 2,000 lb
(907.2 kg) of herring from Area 1B
through 2400 hr local time, December
31, 2012.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

The Assistant Administrator for
Fisheries, NOAA (AA), finds good cause
pursuant to 5 U.S.C. 553(b)(B) to waive
prior notice and the opportunity for
public comment because it would be
impracticable and contrary to the public
interest. This action closes the Atlantic
herring fishery for Management Area 1B
until January 1, 2013, under current
regulations. The regulations at
§648.201(a) require such action to
ensure that Atlantic herring vessels do
not exceed the 2012 sub-ACL allocated
to Area 1B. The Atlantic herring fishery
opened for the 2012 fishing year on
January 1, 2012. However, due to an
over-harvest in Area 1B in FY 2010, a
reduction to the sub-ACL in Area 1B
from 4,362 mt to 2,723 mt was
implemented in a final rule published
elsewhere in this issue. As of February
15, 2012, herring harvest is Area 1B was
118-percent of the revised 2012 Area 1B
sub-ACL. Therefore, this action
reducing the herring possession limit in
Area 1B will be published concurrent
with a final rule implementing the
revised FY 2012 herring sub-ACLs in
Area 1B and 1A to minimize any further
harvest of herring from Area 1B.

Because herring catch in Area 1B has
already exceeded 95 percent of the
revised 2012 sub-ACL (2,587 mt),
triggering the need to implement a
2,000-1b (907.2-kg) possession limit in
that area, if implementation is delayed
to solicit prior public comment, then it
will likely cause catch to further exceed
the reduced Area 1B sub-ACL. Due to
the high volume nature of the herring
fishery, and the amount of herring
already caught in Area1B for FY 2012,
if implementation of this action is
delayed, the reduced FY 2012 sub-ACL
for Area 1B could be exceeded by a large
amount. Any delay in this action’s
effectiveness would therefore, be
contrary to the conservation objectives
of the MSA and the Herring FMP.

Authority: 16 U.S.C. 1801 et seq.
Dated: February 21, 2012.

James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-4356 Filed 2—21-12; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 111207734-2119-02]
RIN 0648-BB50

Fisheries of the Northeastern United
States; Atlantic Herring Fishery;
Adjustment to 2012 Annual Catch
Limits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This action reduces the 2012
annual catch limits (ACLs) for the
Atlantic herring (herring) fishery to
account for catch overages in 2010 and
to prevent overfishing.

DATES: Effective February 24, 2012,
through December 31, 2012.

ADDRESSES: Copies of supporting
documents, the 2010-2012 Herring
Specifications and Amendment 4 to the
Herring Fishery Management Plan
(FMP), are available from: Paul J.
Howard, Executive Director, New
England Fishery Management Council,
50 Water Street, Mill 2, Newburyport,
MA 01950, telephone (978) 465—-0492.
These documents are also accessible via
the Internet at http://
Wwww.nero.nmfs.gov.

FOR FURTHER INFORMATION CONTACT:
Carrie Nordeen, Fishery Policy Analyst,
978-281-9272, fax 978-281-9135.

SUPPLEMENTARY INFORMATION:
Background

The Atlantic herring harvest in the
United States is managed under the
Herring FMP developed by the New
England Fishery Management Council
(Council), and implemented by NMFS,
in 2000. The Council developed herring
specifications for 2010-2012, which
were approved by NMFS on August 12,
2010 (75 FR 48874). Although herring is
not overfished and is not experiencing
overfishing, the herring annual
acceptable biological catch for fishing
years 2010—2012 (106,000 mt) was
reduced from previous years (145,000
mt in 2009) due to concerns about a
retrospective pattern in the 2009 herring
stock assessment that over-estimates
biomass.

The stock-wide herring ACL (91,200
mt) is divided among three management
areas, one of which has two sub-areas.
Area 1 is located in the Gulf of Maine

(GOM) and is divided into an inshore
section (Area 1A) and an offshore
section (Area 1B). Area 2 is located in
the coastal waters between
Massachusetts and North Carolina, and
Area 3 is on Georges Bank (GB). The
herring stock complex is considered to
be a single stock, but there are inshore
(GOM) and offshore (GB) stock
components. The GOM and GB stock
components segregate during spawning
and mix during feeding and migration.
Each management area has its own sub-
ACL to allow greater control of the
fishing mortality on each stock
component. While the stock-wide
herring ACL for 2010-2012 was not
reduced below the 2008 catch level, the
management area sub-ACLs were
reduced from 2009 levels by 20 to 60
percent. The management area sub-
ACLs established for 2010-2012 were:
26,546 mt for Area 1A, 4,362 mt for
Area 1B, 22,146 mt for Area 2, and
38,146 mt for Area 3.

Amendment 4 to the Herring FMP
(Amendment 4) (76 FR 11373, March 2,
2011) revised the specification-setting
process, bringing the Herring FMP into
compliance with ACL and
accountability measure (AM)
requirements of the Magnuson-Stevens
Fishery Conservation and Management
Act (MSA). Under the FMP, if NMFS
determines catch will reach 95 percent
of the sub-ACL allocated to a
management area or seasonal period,
then NMFS prohibits vessels from
fishing for, possessing, catching,
transferring, or landing more than 2,000
Ib (907.2 kg) of herring per trip from that
area or period. This AM slows catch to
prevent or minimize catch in excess of
a management area or seasonal period
sub-ACL. As a way to account for ACL
overages in the herring fishery,
Amendment 4 established an AM
requiring overage deductions. If the
catch of herring in any given fishing
year exceeds any ACL or sub-ACL, the
overage will be deducted from the
corresponding ACL/sub-ACL in the next
full fishing year (e.g., an overage in FY
2010 will be deducted from the ACL/
sub-ACL in 2012).

Fishing year 2010 was the first year
that NMFS monitored herring catch
against the recently reduced
management area sub-ACLs. NMFS
experienced difficulty determining
when to implement the 2,000-1b (907.2-
kg) possession limit in Area 1B because
of a pulse of fishing effort in that area.
NMEFS had similar difficulties
determining when to implement the
reduced possession limit in Area 1A
because catch rates were highly
variable. Ultimately, catch from Areas
1B and 1A exceeded their allocations by

1,639 mt and 1,878 mt, respectively.
These experiences demonstrated that
more timely catch reporting was needed
to better monitor catch against sub-ACLs
and to allow catch to achieve, but not
exceed, management area sub-ACLs.
Therefore, in September 2011, NMFS
revised vessels reporting requirements
to obtain more timely catch reports (76
FR 54385, September 1, 2011). As a
result of that rulemaking, limited access
herring vessels are required to report
herring catch daily via vessel
monitoring systems, open access herring
vessels are required to report catch
weekly via the interactive voice
response system, and all herring-
permitted vessels are required to submit
vessel trip reports (VTRs) weekly.

Final Adjustment to the 2012 Annual
Catch Limits

In accordance with regulations at
§648.201(a)(3), this action deducts the
2010 overages from 2012 catch limits.
Therefore, in 2012, the sub-ACL for
Area 1A is revised to 24,668 mt
(reduced from 26,546 mt) and the sub-
ACL for Area 1B is 2,723 mt (reduced
from 4,362 mt). The sub-ACLs for Areas
2 and 3 remain unchanged at 22,146 mt
for Area 2 and 38,146 mt for Area 3. The
methods for determining the final 2010
catch rates and subsequent 2012
adjustments were discussed in detail in
the proposed rule and are not repeated
here (76 FR 79610, December 22, 2011).

Comments and Responses

Six comment letters were received on
the proposed rule for this action from
the following: The Cape Cod
Commercial Hook Fishermen’s
Association (CCCHFA); Cape Seafoods
Inc./Western Sea Fishing Company;
O’Hara Corporation/Starlight Inc. (a
herring fishing organization); a fishing/
environmental organization (CHOIR
Coalition), the Herring Alliance (an
environmental advocacy group); and a
member of the public.

Comment 1: The CCCHFA supports
reducing 2012 herring sub-ACLs in
Areas 1A and 1B to account for catch
overages in those areas in 2010, but it
believes that the reductions should have
been implemented in a timelier manner.

Response: The timing of this
rulemaking is consistent with the
overage deduction AM implemented in
Amendment 4 that once the total catch
of herring for a fishing year is
determined, using all available
information, any ACL or sub-ACL
overage results in a reduction of the
corresponding ACL/sub-ACL the
following year. Therefore, the catch
overages in Areas 1A and 1B in 2010,
are being deduced from the 2012 Area
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1A and 1B sub-ACLs. The proposed rule
explained that both Federal and state
dealer data are used to compile final
catch; final state data became available
in September, and 2010 herring data
were finalized November 25, 2011; this
action deducts 2010 overages as soon as
is possible.

Comment 2: The Herring Alliance and
CHOIR Coalition both expressed
support for reducing 2012 herring sub-
ACLs in Areas 1A and 1B to account for
2010 catch overages in those areas.
However, CHOIR Coalition and the
Herring Alliance believe 2010 overages
should have been deducted from 2011
sub-ACLs, rather than waiting until
2012, and that this action is only a step
toward bringing accountability to the
herring fishery. Additionally, the
Herring Alliance, CHOIR Coalition, and
CCFHA commented that overages
accrued in 2010, underscore the need
for a more comprehensive catch
monitoring and reporting system,
including a third party monitoring
system, evident by sub-ACLs overages
and data issues with the herring
landings reported by vessels and dealers
(e.g., missing VTRs, missing dealer
reports, discrepancies between vessel
and dealer reports).

Response: As explained in the
proposed rule, 2010 herring data were
not finalized until November 25, 2011.
Given the timing of data availability and
the need to provide the herring industry
with notice of catch limit changes, this
action deducts 2010 overages as soon as
is possible. While the sub-ACLs for
Areas 1A and 1B were exceeded, total
herring catch in 2010 (72,852 mt) did
not exceed the stock-wide ACL of
91,200 mt. According to the MSA, ACLs
must be set at a level that prevents
overfishing. The sub-ACLs overages in
2010 did not result in overfishing,
therefore, the current AMs are
sufficient. As NMFS reviewed the 2010
herring data, and compared individual
VTRs with individual dealer reports, it
resolved data errors resulting from
misreporting. Because the quality of
inseason data could be affected by
misreporting, NMFS strongly
encourages vessel owner/operators and
dealers to double check reports for
accuracy and ensure reports are
submitted on a timely basis. However,
because NMFS resolved data reporting
issues as part of the 2010 review, data
issues did not negatively affect 2010
data. For these reasons, NMFS does not
believe there is a significant failure of
the current catch reporting system, and
that the current catch reporting system
fulfills the requirements of the MSA.
Additionally, the Council is considering
changes to catch reporting and

monitoring for the herring fishery in
Amendment 5 to the Herring FMP
(Amendment 5), currently scheduled for
implementation in 2013, and those
changes have the potential to further
improve the catch monitoring system for
the herring fishery.

Comment 3: The Choir Coalition
urged NMFS to ensure that Amendment
5 implements a third-party monitoring
system for the herring fishery.

Response: While the Council did
consider third-party monitoring of
herring catch in developing Amendment
5, that alternative was ultimately
rejected by the Council and is no longer
under consideration in Amendment 5.

Comment 4: The Herring Alliance
criticized the methodology used by
NMFS to calculate a discard estimate for
the herring fishery. The Herring
Alliance believes that discards coded as
“fish not known (fish nk)”’ contain
substantial amounts of herring, while
acknowledging that these discards also
likely contain fish other than herring.
When calculating a herring discard
estimate, the Herring Alliance
recommended that NMFS assume all
“fish nk” discarded from limited access
herring vessels are herring and that the
fleet-wide estimate of discarded “fish
nk’ should be added to the discard
estimate of herring to calculate total
herring discards in 2010.

Response: NMFS calculated 2010
herring discards by dividing the amount
of observed herring discards (‘“‘herring”
and “herring not known (herring nk”))
by the amount of all observed fish
landed. That discard ratio was then
multiplied by the amount of all fish
landed for each trip to calculate total
amount of herring discards in 2010. If
an observer verifies that fish are Atlantic
herring, those fish are coded as
“herring.” If an observer verifies that
fish are a type of herring but cannot
verify species of herring, those fish are
coded as “herring nk.” If an observer
cannot verify species identification on
catch that is discarded, that discard
event is coded by observers as “fish nk.”
Because the discards coded as “fish nk”
likely contain species other than
herring, NMFS believes it is not
appropriate to count those discards
against herring management area sub-
ACLs. When developing the discard
methodology, NMFS consulted with the
Council’s Herring Plan Development
Team (PDT), which concurred that the
discard estimate for the herring fishery
should be calculated based on the
amount of observed “herring” and
“herring nk” and that it should not
include discards coded as “fish nk.” In
accordance with Amendment 4, NMFS
will be annually determining catch

(landings and discards) in the herring
fishery and evaluating that catch against
management area sub-ACLs.
Additionally, the Council is considering
changes to catch reporting and
monitoring for the herring fishery in
Amendment 5. As more information is
known about catch in the herring
fishery, the methodology to calculate
herring landings and discards can be
revised, as appropriate.

Comment 5: The herring fishing
organizations (Cape Seafoods Inc./
Western Sea Fishing Company, O’Hara
Corporation/Starlight Inc.) raised
concerns about the common vessel and
dealer reporting errors described in the
proposed rule. They expressed
frustration that they make every effort to
report accurately and wondered why
NMFS is not doing more to resolve
reporting errors.

Response: NMFS reviews vessel and
dealer data inseason and works to
resolve reporting errors as soon as
possible by comparing vessel and dealer
data and contacting either the vessel or
the dealer if data are questionable. The
list of common reporting errors was
included in the proposed rule to help
make industry aware of the reporting
issues that NMFS is seeing in the data
and, ultimately, to minimize the number
of reporting errors that need to be
resolved. NMFS will continue to work
with herring industry members to
ensure that herring catch information is
being accurately reported and any data
errors are corrected in a timely manner.

Comment 6: The herring fishing
organizations also both disagreed with
NMFS’s conclusion that the economic
effects of this action are anticipated to
be minimal because the reduction is
relatively minor and herring vessels
generate most of their revenue in other
fisheries. The commenters stated that,
while some vessels with herring permits
generate most of their income from
other fisheries, most of the herring
harvest is caught by only a few vessels
that rely on herring revenue as the
primary, and sometimes only, source of
fisheries revenue.

Response: As described in the
proposed rule, Amendment 4 analyzed
the effects of deducting overages. Since
deductions are the same magnitude as
the overages, there is no overall change
to the amount of fish available for
harvest. Therefore, if participants are
active in the fishery during the overage
year and the deduction year, the total
economic impact on participants is
neutral across years. Additionally,
NMFS reviewed 2010 economic data to
further evaluate the economic effect of
this action. In 2010, herring revenue
averaged 20 percent of total fisheries
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revenue for limited access vessels (44
percent for Category A vessels, 13
percent for Category B vessels, 3 percent
for Category C vessels) and less than 1
percent of total fisheries revenue for
open access vessels. Total herring
revenue in 2010 equaled approximately
$18.8 million for limited access vessels,
and $150,000 for open access vessels.
Absent the sub-ACL reductions in Areas
1A and 1B, the total potential herring
revenue in 2012 is estimated to be $26.4
million. The sub-ACL reductions in
Areas 1A and 1B would reduce the total
potential herring revenue by 4 percent
in 2012. While this action reduces the
amount of fish available for harvest,
both the fishery-wide and individual-
vessel economic effects are anticipated
to be minimal, because the reduction is
relatively minor and the majority of
herring vessels generate most of their
revenue participating in other fisheries.
There are a small number of herring
vessels that generate a large percentage
of their revenue from herring catch, and
the herring fishing organizations are
correct in that fishery participants who
typically harvest a large percentage of
the herring ACL may be more affected
than others by the 2012 reductions.
However, since the reduction in the
ACL for FY 2012 is relatively small on
an individual vessel basis, the economic
impacts of this reduction will not be
significant, nor will it affect a
substantial number of small entities.

Comment 7: A member of the public
supports reducing the 2012 herring sub-
ACLs, but believes NMFS is not doing
enough to protect marine fish stocks.

Response: For the reasons explained
in this rule, NMFS has reduced the
herring sub-ACLs in Areas 1A and 1B
for the 2012 fishing year.

Changes From the Proposed Rule

There are no changes from the
proposed rule.

Classification

The Administrator, Northeast Region,
NMFS, determined that this final rule is
necessary for the conservation and
management of the herring fishery and
that it is consistent with the MSA and
other applicable law.

The National Environmental Policy
Act (NEPA) analysis to support this
action was completed in Amendment 4
(76 FR 11373, March 2, 2011). A copy
of the NEPA analysis is available upon
request (see ADDRESSES).

There is good cause under 5 U.S.C.
553(d)(3) to waive the 30-day delay in
effectiveness for this rule and establish
the date of publication in the Federal
Register as the effective date for this
action because delaying the
effectiveness of the rule is contrary to
the public interest and impracticable.
This action reduces the 2012 herring
sub-ACLs in Areas 1A and 1B account
for catch overages in 2010 and to
prevent overfishing. The 2012 herring
fishing year began on January 1, 2012,
and sub-ACLs for each management area
were already in place as specified by the
2010-2012 herring specifications. The
regulations at § 648.201(a) require
implementing a 2,000-1b (907.2-1b)
possession limit in a management area
if herring catch in that area is projected
to reach 95-percent of that area’s sub-
ACL. This accountability measure helps
ensure that herring catch does not
exceed a management area sub-ACL. As
of February 1, 2012, herring catch in
Area 1B is 2,932 mt, which is 67-percent
of the original sub-ACL specified for
Area 1B, and 107-percent of the reduced
2012 sub-ACL. Because herring catch in
Area 1B has already exceeded 95

percent of reduced 2012 sub-ACL (2,587
mt) implemented in this action,
triggering the need to implement a
2,000-1b (907.2-kg) possession limit in
that area, any delay in this action will
likely cause catch to further exceed the
reduced Area 1B sub-ACL. Due to the
high volume nature of the herring
fishery, and the amount of herring
already caught in Area 1B for the 2012
fishing year, if implementation of this
action is delayed, the reduced 2012 sub-
ACL for Area 1B could be exceeded by
a large amount, thereby undermining
the purpose and focus of the rule, which
seeks to prevent overfishing as required
by the MSA. Accordingly, any delay in
the rule’s effectiveness would be
contrary to the conservation objectives
of the MSA and the Herring FMP.

This final rule has been determined to
be not significant for purposes of
Executive Orders 12866 and 13563.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Council for Advocacy of the
Small Business Administration (SBA)
that this final rule, if adopted, would
not have a significant economic impact
on a substantial number of small
entities. NMFS received two comments
on this certification. The comments are
addressed in the response to comments
section above, and the certification
remains unchanged from the proposed
rule. Accordingly, no initial regulatory
flexibility analysis is required, and none
has been prepared.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 21, 2012.
Alan D. Risenhoover,

Acting Deputy Assistant Administratorv for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2012—4358 Filed 2-21-12; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

7 CFR Parts 211 and 235

RIN 0584-AD96

Fresh Fruit and Vegetable Program

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
establish the basic requirements for the
operation of the Fresh Fruit and
Vegetable Program (FFVP) in
conformance with the Richard B.
Russell National School Lunch Act. It
would set forth administrative and
operational requirements for FFVP
operators at the State and local levels.
The intent of these provisions is to
ensure that the FFVP encourages the
consumption of fresh fruits and
vegetables by elementary school
children, thus improving their dietary
habits and long-term health.

DATES: To be assured of consideration,
comments on this proposed rule must
be received by the Food and Nutrition
Service on or before April 24, 2012.

ADDRESSES: The Food and Nutrition
Service (FNS) invites interested persons
to submit comments on this proposed
rule. Comments may be submitted by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Mail: Send comments to Julie
Brewer, Chief, Policy and Program
Development Branch, Child Nutrition
Division, Food and Nutrition Service,
USDA, 3101 Park Center Drive, Room
634, Alexandria, Virginia 22302, (703)
703-305-2590.

All comments submitted in response
to this proposed rule will be included
in the record and will be made available
to the public. Please be advised that the
substance of the comments and the
identities of the individuals or entities

submitting the comments will be subject
to public disclosure. All written
submissions will be available for public
inspection at the address above during
regular business hours (8:30 a.m. to

5 p.m.) Monday through Friday.

FOR FURTHER INFORMATION CONTACT: ]im
Herbert, Chief, Policy and Program
Development Branch, Child Nutrition
Division, Food and Nutrition Service,
USDA, 3101 Park Center Drive, Room
634, Alexandria, Virginia 22302;
telephone: (703) 305-2572.

SUPPLEMENTARY INFORMATION:
Background

The FFVP began as a pilot program
funded by the Farm Security and Rural
Investment Act of 2002 (Pub. L. 107—
171) to determine the best practices for
increasing fruit (both fresh and dried)
and fresh vegetable consumption in
schools. The pilot program limited
participation to a maximum of 25
schools per state. Selected primary and
secondary schools in Indiana, Ohio,
Michigan, Iowa and the Zuni Tribe of
New Mexico participated in the pilot
and were provided funds to purchase
and serve free fruits and vegetables
during school year 2002-2003. An
evaluation conducted after the first year
of operation disclosed that schools
considered the pilot to be a success and
wanted to continue the Program beyond
the pilot if funding were provided. The
pilot demonstrated student acceptance
and interest in fresh fruit and vegetable
consumption.

The pilot’s success led to expansion
of the FFVP. Congress viewed the
continuation and expansion of the pilot
as a positive step to combat childhood
overweight and obesity. The Child
Nutrition and WIC Reauthorization Act
of 2004 (Pub. L. 108—-265) added
Pennsylvania, North Carolina,
Mississippi, and Washington, and two
Indian Tribal Organizations in South
Dakota and Arizona starting in school
year 2004—2005. In addition, the
Reauthorization Act of 2004
permanently authorized the FFVP in
those States by adding section 18(g), the
Fresh Fruit and Vegetable Program, to
the Richard B. Russell National School
Lunch Act (NSLA). Section 18(g)
required, to the maximum extent
practicable, the selection of low-income
schools and established the statutory
requirements for FFVP operation.

In 2006, the Agriculture, Rural
Development, Food and Drug
Administration, and Related Agencies
Appropriations Act (Pub. L. 109-97),
provided one-time funding to further
expand the FFVP to Utah, Wisconsin,
New Mexico, Texas, Connecticut and
Idaho for one year. Subsequently, the
Consolidated Appropriations Act of
2008 (Pub. L. 110-161) provided one
time funding to expand the FFVP to add
non-participating States, allowed FNS to
reallocate recovered FFVP funds from
previous years and for the first time
provided funds for the Federal
administration of the FFVP.

The Food, Conservation and Energy
Act of 2008 (Pub. L. 110-234), also
known as the Farm Bill, continued the
Program and, most significantly,
permanently authorized the FFVP as a
nationwide program. In addition, other
important changes were also made to
the FFVP. It eliminated references to the
FFVP in section 18(g) of the NSLA and
transferred the program authorization
and all operational procedures to
section 19 of the NSLA. It established
selection criteria, requiring State
agencies to conduct outreach to schools
serving low income students and to
select those schools with the highest
number of students certified for free or
reduced-price meals for participation in
the FFVP. It also provided a significant
funding increase, established a funding
formula, and, for the first time, provided
funds for States to administer the FFVP.
The statute also made dried fruit
ineligible to be served in the Program.
Prior to the 2008 Farm Bill, the FFVP
was available to secondary schools. The
2008 Farm Bill limited program
participation to elementary schools
beginning in school year 2010-2011.
Additionally, the number of schools that
a State agency can select to participate
in the FFVP is no longer limited to 25
schools per state as was required in the
pilot program and subsequent
legislation. The Program continues to
operate on a reimbursement basis and
many of the responsibilities of the State
agencies remain the same.

Based upon the record of continued
support and expansion of the FFVP, the
Program is highly regarded by Members
of Congress, nutrition advocates, the
health care community, parents and
students. It is perceived as an effective
strategy to help school children develop
positive dietary habits during their
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formative years. The Program is also of
interest to farm to school advocates
because it provides opportunities to link
schools with local farms and increase
children’s access to fresh fruit and
vegetables in schools. Most children do
not achieve the recommended intakes of
fruits and vegetables. Fruits and
vegetables provide a variety of
micronutrients and fiber and, therefore,
are one of the key food groups
emphasized by the 2010 Dietary
Guidelines for Americans to maintain
overall health and reduce the risk of
chronic diseases, overweight and
obesity.

The Farm Bill directed FNS to
conduct an evaluation of the FFVP. The
principle objectives of this evaluation
are to determine whether children
increase consumption of fruits and
vegetables as a result of their
participation in the FFVP and
experience other dietary changes, such
as a decrease in the consumption of less
nutritious foods, as a result of their
FFVP participation. Additionally, the
evaluation will look at FFVP
implementation and assess the role that
additional factors—such as
characteristics of schools selected for
the program, method of fruit and
vegetable distribution, level and role of
nutrition education, etc.—may have
with regard to the FFVP’s impact on the
dietary intake of participating children.
An interim evaluation report was
delivered to Congress in September.?
That report finds that students consume
an additional V4 cup of fruits and
vegetables, on average, on days when
the program is operating. That is nearly
15 percent higher than average fruit and
vegetable consumption of children in
non-FFVP schools. In addition, the
report finds no statistically significant
increase in total calorie consumption by
program participants. That finding
suggests that fruits and vegetables are
replacing other foods in the diets of
participating children, rather than
adding excess calories. The report is
available on the FNS Web site at
http://www.fns.usda.gov/ora/MENU/
Published/CNP/cnp.htm.

Major Provisions of the Proposed Rule

This proposed rule reflects the
statutory requirements found in section
19 of the NSLA and the policy
memoranda issued by FNS to
implement the changes prompted by the
2008 Farm Bill. Although the statutory

1Lauren Olsho, Jacob Klerman, and Susan
Bartlett, Food and Nutrition Service Evaluation of
the Fresh Fruit and Vegetable Program (FFVP):
Interim Evaluation Report. Abt Associates,
September 2011. http://www.fns.usda.gov/ora/
MENU/Published/CNP/cnp.htm.

requirements are already implemented,
this proposed rule would set forth the
regulatory requirements which will be
codified upon adoption of a final rule.
This preamble also discusses a few
additional parameters established by
FNS to ensure that the FFVP is
administered similarly to the National
School Lunch Program (NSLP) and
School Breakfast Program (SBP), when
appropriate, and in accordance with
applicable Federal requirements.

This proposed rule would establish
requirements for the administration and
operation of the FFVP consistent with
section 19 of the NSLA. FNS is seeking
public comments that will help the
agency establish regulatory
requirements that reflect the intent of
the law and are feasible for States and
local program operators. Following the
public comment period, FNS will issue
a final rule to codify the program
requirements in Title 7, Part 211 of the
Code of Federal Regulations. While the
rulemaking process is underway, State
and local operators must continue to
follow implementation memoranda and
guidance materials issued by FNS based
on section 19 of the NSLA.

Program Administration

Addendum to the Federal/State
Agreement

The FFVP is administered by FNS in
collaboration with the State agencies
responsible for the NSLP. In cases in
which the State agency is not permitted
by their State law to disburse funds paid
to it under the Richard B. Russell
National School Lunch Act (42 U.S.C.
1759), administration of the Program
shall be in accordance with §210.3 of
the NSLP regulations. Section 211.3(b)
of this proposed rule would require
each State agency to amend its
permanent Federal/State agreement to
include administration of the FFVP.
State agencies may use the prototype
addendum in FNS memorandum SP 31—
2008, which was issued to the State
agencies on July 11, 2008. The FFVP
would be administered by the State
agencies as the NSLP and the SBP are
administered. Unlike the pilot, during
which State agencies worked directly
with participating schools, this
proposed rule requires that the State
agencies work with School Food
Authorities (SFAs) that are charged with
administering the FFVP in the State.
SFAs would be responsible for
administering the program in their
participating schools, including training
such schools in the requirements of the
Program as well as approving,
consolidating and submitting monthly
reimbursement claims to the State

agency for all participating schools, as
they do in the NSLP and the SBP.

Funding

Program funding is available to all
State agencies on a school year basis to
reimburse school food authorities for
the service of fresh fruit and vegetables
in selected elementary schools. Section
19 of the NSLA provides funding as
follows: $101 million for school year
2010-2011; and $150 million for school
year 2011-2012. For the subsequent
school years, funding is based on the
amount received in the preceding year,
adjusted to reflect changes in the
Consumer Price Index for the 12-month
period ending the preceding April 30.
Funds for Federal administration of the
Program ($500,000) are deducted from
the available funding before allocating
funds to each State agency.

The amount received by each State
agency is based on the funding formula
established in section 19 of the NSLA,
which provides a minimum annual
grant of 1 percent of the available funds
to each State and the District of
Columbia. Remaining funds are
allocated to each State, the District of
Columbia, Guam, Puerto Rico and the
Virgin Islands based on the percentage
of their population in relation to the
United States total population. In States
in which FNS administers the program
in some or all schools, FNS shall have
available applicable funds to administer
and operate the program. In terms of
administrative funds, it is proposed that
for FNS Regional Office Administered
Programs (ROAPs), funding for the
FFVP would be determined by the
proportion of the number of schools
participating in the FFVP administered
by the State agency compared to the
number of schools participating in the
FFVP administered by the FNS Regional
Office. The funding provisions are in
§211.4 of the proposed regulatory text.

Under the proposed rule, each State
agency would determine how to
administer the FFVP within its existing
personnel structure, workload, and
other factors. A State agency would be
allowed to set aside a portion of their
total annual grant to cover the cost of
State agency administration of the
Program. As stated in § 211.6 of the
proposed regulatory text, such an
amount would be the lesser of 5 percent
of the State agency’s total FFVP funding
for the school year or the amount
required to pay the cost of one full-time
coordinator for the Program, as included
in the language of the Farm Bill. These
options are intended to assist the State
agency in developing a reasonable
estimate for State agency costs of
administering the FFVP. However, the
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statute does not require that the State
agency employ a full-time program
coordinator. The amount of funds
required for State administrative costs
would have to be determined prior to
selecting schools or allocating FFVP
funds for schools. A State agency would
also have the option of retaining no
FFVP funds for State administrative
costs, or may retain less State
administrative funding than the formula
allows, in order to increase the
availability of Program funds for the
purchase of fresh fruits and vegetables
by the schools. In addition, this rule
proposes to amend 7 CFR part 235, State
Administrative Expense Funds, to allow
the use of SAE funds for the
administration of the FFVP. The FFVP
is an eligible program, since it is
authorized under the NSLA. If such
funds are used for the administration of
the FFVP, all necessary requirements for
the use of such funds shall be followed
in accordance with 7 CFR part 235.

To enable State agencies to administer
the Program on a fiscal year basis, like
other Child Nutrition Programs, FNS
would provide Program funds in two
allocations on or around July 1st and
October 1st of each year. The July
allocation would be a small portion of
each State’s total allocation and would
reflect what the State and schools
anticipate that they will expend or
obligate for the first quarter of the
school year. The October allocation
would consist of the remaining balance
of the State’s grant. States would be
required to expend or obligate the July
and October allocations by the following
September 30. For example, funds
allocated to the States on July 1, 2011
would have to be obligated or expended
by September 30, 2011 (the following
September 30). Subsequent funds
allocated in October of 2011 shall be
obligated or expended by the following
September 30, 2012. A state’s
unobligated funds would be returned to
the Program and reallocated at a later
date. . The provisions on funding
allocation are found in § 211.5 of the
proposed regulatory text.

As provided by statute, each State
agency will determine the distribution
of funds to each school and provide
Program funding to those schools
through the SFAs. Each school selected
to participate in the FFVP would be
allotted funds based on a per-student
amount. As required by the statute,
funding for participating schools must
equal an amount of no less than $50 and
not more than $75 per child per school
year. Schools would be required to
submit expenditure data to the SFA.
SFAs would be required to consolidate
school expenditure information and

submit their claims for reimbursement
to the State agency on a monthly basis.

As provided in § 211.5(a)(1)(iii) and
§211.5(a)(2)(ii), respectively,
participating SFAs must ensure that
funds are allocated to participating
schools for the school year and any
unobligated or unspent funds will be
recovered for reallocation in a future
school year.

Outreach to Schools Serving Low
Income Children

Prior to selecting schools for
participation in the Program, section 19
of the NSLA requires that each State
agency conduct outreach to schools
serving the highest percentage of
children certified for free and reduced
price meals. Outreach would be
conducted on a schedule that would
enable the school application and
selection processes to be completed in
a timely manner to ensure that the
selected schools are able to offer the
Program at the start of the school year.

It is recognized that available funding
may not be sufficient to institute the
FFVP in each of the schools that have
a student population where at least 50
percent of the enrolled students are
certified eligible for free or reduced
price school meals. Since the statute
requires that participation priority be
given to schools serving the highest
percentage of free and reduced price
certified students, State agencies should
rank their schools starting with those at
which 100 percent of the students are
certified for free and reduced-price
meals down to those in which 50
percent of the students are certified for
free and reduced-price meals in order to
actively target the most needy schools.
In States in which FNS operates
Regional Office Administered Programs
(ROAPs), it is proposed that the State
agency coordinate the ranking of
schools with FNS to determine the
number of ROAP schools that may be
eligible for the FFVP in the State and for
which outreach activities shall be
targeted. States may actively target those
elementary schools with the highest
need to encourage participation in the
Program. States that have more low-
income elementary schools than could
possibly be funded may choose to
contact only those schools with the
highest documented need. Schools with
fewer than 50 percent of their students
certified for free and reduced-price
meals that meet the other FFVP
eligibility criteria would only be
considered for participation in the
Program after all schools with higher
documented percentages of free and
reduced price student populations that
applied for FFVP have been selected for

participation in the Program. Section
211.10(c)(2) proposes that such schools
must be ranked in order of the
percentage of free and reduced price
certified students that they serve and be
selected for participation in the FFVP
on that basis.

Targeting schools with the highest
need is one of the key statutory
requirements in section 19 of the NSLA.
Compliance with this requirement is
nondiscretionary. This statutory
requirement cannot be waived to give
all schools in a State an equal chance to
participate in the Program or to avoid
restricting the Program to a few areas.
Requiring outreach to schools that serve
low income children is feasible because
State agencies have access to the free
and reduced-price data from all
participating SFAs and should be able
to easily target the elementary schools
with the highest need. The SFAs may
assist the State agencies with this
outreach process. The outreach
provision is found in § 211.10 of the
proposed regulatory text.

School Selection

The intent of Congress to target
Program participation to those
elementary schools that serve the
highest percentage of low income
students precludes the use of a
competitive process for selecting
schools for participation in the FFVP.
State agencies would be required to use
the criteria specified in §211.10 to
select schools for participation in the
Program. An inadequate or incomplete
application from a school with a high
free and reduced price certified
enrollment may not be a reason to reject
an application from such a school. As
part of the outreach effort, a State
agency would be required to assist
eligible schools in meeting the
application requirements for
participation. However, SFAs or schools
that have been documented as being
deficient in managing FNS programs or
there have been administrative findings
documenting violations of the
requirements of any FNS programs shall
not be authorized to operate the FFVP.

Each State agency would be
responsible for ensuring that the FFVP
reaches elementary schools with the
highest percentage of students certified
as eligible for free and reduced-price
meals. This is a key, nondiscretionary
selection criterion that ensures that
Program benefits are targeted in
accordance with Congressional intent.

In order to determine the number of
elementary schools that can be funded
each year, section 19 of the NSLA
requires State agencies to establish a
per-student allocation. As required by
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law, the per-student allocation shall not
be less than $50 or more than $75 per
school year. The State agency would be
allowed to set a different per-student
allocation for participating schools
provided that the amount allotted per
student is within the $50-$75 range
established by law and the rationale for
the differing allocations can be
provided. In States in which FNS
administers the program, ROAP schools
in the State must be included when
establishing such per-student funding
allocations.

In summary, a State agency would
need to consider the following criteria
when selecting schools for participation
in the Program:

e Only elementary schools that offer
the NSLP may participate in the FFVP;

¢ Eligible scﬁools must have at least
50 percent or more of their students
certified as eligible for free and reduced-
price school meals, except for those
situations provided for in § 211.10(c)(2);

e Priority must be given to
elementary schools with the highest
need based upon the percentage of free
and reduced-price children;

¢ Schools must submit an application
for participation in the FFVP; and

¢ Schools must not have been
documented as being deficient in
managing any FNS program or there are
no outstanding administrative findings
documenting violations of the
requirements of any FNS program.

Claims for Reimbursement

Prior to submission of a consolidated
claim for reimbursement to the State
agency, the SFA would review the FFVP
expenditure information submitted to
them by the participating schools to
ensure that the FFVP expenses
submitted by the schools are allowable.
SFAs are required to maintain
appropriate records to substantiate the
claims submitted for reimbursement. As
stated in § 211.9 of the proposed
regulatory text, upon review, the State
agency would be able to disallow
payment for unallowable costs or
disallow any claim that is otherwise
inconsistent with the Program
requirements.

Program Assistance and Monitoring

Other State agency functions would
involve standard procedures found in
all Child Nutrition Programs designed to
ensure efficiency and integrity. As
stated in § 211.14 of the proposed
regulatory text, the State agency would
be required to provide training and
technical assistance to enable schools to
operate the Program correctly. The State
agency would review a participating
school in conjunction with any

administrative review or oversight
activity they may conduct under the
NSLP or SBP. FNS intends to provide
guidance to facilitate State agency
reviews of the FFVP.

Since the FFVP is a relatively simple
program and FNS has already provided
ample technical assistance and guidance
through memoranda, conference calls,
webinars and annual conferences, we
expect minor need for corrective action
and anticipate that technical assistance
will suffice in most cases. However, this
proposed rule would give the State
agency authority to withhold payment
and to suspend or terminate a school’s
participation in the FFVP due to
repeated failure to meet Program
requirements. See § 211.15 and §211.16
of the proposed regulatory text.

Reporting and Recordkeeping

The State agency would be required to
submit an annual report disclosing the
number of schools that applied and the
number of schools selected, the
enrollment and percentage of free and
reduced-price participation for each
selected school as well as the per
student allocation being made to each
selected school. In addition, the State
agency must provide the number of
schools that applied for participation
and were not selected and the
percentage of certified free and reduced
price eligible students served by such
schools. This information would
demonstrate that the Program is
reaching schools with the highest need.
The State agency would also be required
to submit a quarterly financial status
report (currently the SF—425) via the
Food Programs Reporting System
(FPRS). The SF—425 has been
designated in FPRS for the FFVP. A
final financial status report (SF—425)
would also be submitted for each fiscal
year. State agency recordkeeping
retention requirements would be for the
same period of time required in the
NSLP, i.e., a minimum of three years.
The proposed reporting and
recordkeeping provisions are in § 211.11
of the proposed regulatory text.

Program Operation

Agreement With State Agency

An SFA is responsible for the
operation of the FFVP in schools within
its jurisdiction. SFAs would enter into
a written agreement, or amend an
existing written agreement, with the
State agency to offer the FFVP in the
selected schools in conformance with
the requirements established by law,
regulations and FNS guidance that
reflects current program operations. As
part of the agreement, the SFA would

commit to using funds primarily for the
purchase of fresh fruits and vegetables,
offering the Program separately from the
NSLP and SBP at a minimum of twice

a week, but as frequently as possible
during the school week and integrating
the Program with other wellness
activities. These and other
responsibilities that would be included
in the agreement are listed in § 211.10
of the proposed regulatory text. The
State agency would have authority to
amend, suspend or terminate the
agreement if an SFA or a school
repeatedly fails to operate the Program
in accordance with the provisions of the
agreement and/or the requirements of
this part.

School Application

Eligible schools that wish to
participate in the Program would be
required to submit an application
through the SFA. Such applications
shall be submitted by the SFA to the
State agency for FFVP approval. At a
minimum, the application submitted to
the State agency shall contain the
following information for each school
applying for Program participation:

¢ The total number of students
enrolled in the school and the
percentage of those students certified as
eligible for free and reduced-price
meals;

o A certificate of support for
participation in the FFVP signed by all
of the following: (1) The school food
manager, (2) the school principal, and
(3) the district superintendent (or
equivalent position); and

e A program implementation plan
that includes efforts to integrate the
FFVP with other efforts to promote
children’s health, nutrition and physical
activity, and to reduce overweight and
obesity in children.

In addition, as a part of the
implementation plan, each school
would be encouraged to include a
description of partnership activities
undertaken or planned to enhance the
operation of the FFVP in the school.
FNS has developed an on-line FFVP
Toolkit for States to submit “Best
Practices”. Both the toolkit and the
FFVP Handbook may be found at
http://www.fns.usda.gov/cnd/FFVP/
toolkit.htm and at http://
www.fns.usda.gov/cnd/FFVP/
handbook.pdyf.

Schools are encouraged to develop
partnerships with one or more entities
that can provide non-Federal resources
to the FFVP operating in the school.
Such entities could include
representatives of the fruit and vegetable
industries, grocery stores, local colleges
and universities and local health
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promotion resources. The FFVP
handbook specifically encourages
schools to use training materials and
develop partnerships with all entities to
promote the goals of program.

SFAs submitting information on
behalf of schools reapplying to the
Program based on their continued high
need would be allowed, at the
discretion of the State agency, to simply
update the information the State agency
has on file rather than submit a
complete application package. This
would simplify the application process
for the SFA, the returning school and
the State agency. However, SFAs
wishing to add new schools to the
Program would be required to submit a
complete application for such schools
that include all of the required elements
noted above.

Schools that demonstrate both
compliance with the FFVP requirements
outlined in the regulations and continue
to meet the Program eligibility
requirements may be reapproved to
continue FFVP participation. However,
this does not eliminate the need for the
State agency to evaluate FFVP eligibility
priority for schools on an annual basis
to ensure that schools serving the
highest percentage of free and reduced
price certified students are provided the
opportunity to participate in the FFVP,
in accordance with the eligibility
criteria established by statute.

Publicizing the FFVP in School

Once selected for participation, a
school would be responsible for
announcing the availability of free fresh
fruits and vegetables to children within
the school. If the school has a Head Start
program, a split-session kindergarten
class, or a child care center, the school
would notify these groups as well.
When publicizing the Program, it is
important that schools note that the
FFVP is not intended to serve teachers,
parents or other adults who are in the
school. The only exception to this
prohibition against serving FFVP
components to adults who are in the
school concerns specific teachers. It is
proposed that it be acceptable for
teachers who are in the classroom with
the children during the FFVP service to
partake of the fruit or vegetable being
served to the children in order to
reinforce the nutrition education
message of the FFVP. Anecdotal
information acquired through the
operation of the FFVP indicates that
teachers provide a positive role model if
they consume fruits and vegetables with
their students. However, no additional
funding for the service of such
components may be claimed for

reimbursement by the SFA or
participating schools.

Program Operation

Each school selected to participate in
the FFVP would have the flexibility to
operate the Program within the basic
statutory and regulatory requirements
and FNS guidance. Each school would
decide when, where, and how to serve
the fresh fruit and vegetables, what mix
of fresh fruits and vegetables to serve,
how to involve teachers, parents and
community members, how to
incorporate nutrition education, how to
publicize the availability of free fruits
and vegetables, and other Program
logistics. The actual operation of the
Program would have to be consistent
with the agreement between the SFA
and the State agency, as described in
§211.10 of the regulatory text.

Although Congress funded the FFVP
on a school year basis, we expect that
the actual service of fresh fruits and
vegetables in schools will begin when
school begins for the students and end
by June 30th. Schools would be
expected to offer the Program during the
entire school year (first to last day of
school) to effect a positive change in the
dietary habits of participating students.
Schools that operate year-round may
participate in the FFVP during their
entire ““school year”. However, schools
are not allowed to offer the Program
during scheduled holidays, summer
school sessions or when the Summer
Food Service Program or the Seamless
Summer option of the NSLP is in
operation at the school.

Participating schools would be
required to make the fresh fruits and
vegetables available during the school
day, separate and distinct from the
NSLP and SBP meal service, at one or
more locations in the school. This rule
also proposes that such a food service
would occur in each participating
school at least twice a week. The
Program would not operate before or
after school hours. The school would
also need to consider the time and place
available to eat the fruits and vegetables
and other logistical issues. The FFVP
tool kit (http://www.fns.usda.gov/cnd/
FFVP/toolkit.htm) encourages the
collection of “‘Best Practices” and the
FFVP manual (http://www.fns.usda.gov/
cnd/FFVP/handbook.pdf) provides a
number of suggestions in this area.

Food Eligible To Be Served in the FFVP

The purpose of the Program is to
encourage the increased consumption of
fresh fruits and fresh vegetables in
elementary schools serving low income
students. Schools participating in the
Program would provide access to fresh

fruits and fresh vegetables that are
appropriate for the grade levels of the
enrolled children and that represent a
variety of whole or pre-cut fresh fruits
and vegetables. Frozen, canned, dried,
certain types of vacuum packed and
other types of processed fruits and
vegetables would be prohibited from
being served in the FFVP. In addition,
schools would be required to limit the
service of cooked fresh vegetables to a
maximum of one service per week as
part of a nutrition education lesson.
Other ingredients of the cooked fresh
vegetable dish would not be
reimbursable under the Program. Low
fat or non-fat dip for fresh vegetables is
permitted in the Program in order to
encourage consumption and enhance
acceptability. Many vegetables may
otherwise not be palatable to students.
However, fruit is acceptable on its own
and does not need to be enhanced for
acceptability. Since fruit has naturally
occurring sugar, we determined that
dips for fruit will increase not only
sugar but fat in children’s diets and
would be counterproductive to the goals
of the Program.

The definition of the term “Fresh
fruits and vegetables” as proposed in
this rule has been based upon the
definition of the term “fresh” included
in § 101.95(a) of Title 21 Part 101 of the
Food and Drug Administration Food
Labeling regulations as well as an
adaptation of FNS’ approach to defining
“unprocessed” agricultural products
appropriate to the FFVP. We believe
that this proposed definition best
represents the types of fresh fruits and
vegetables that Congress intended to be
served to children enrolled in this
Program. The proposed definition is
included in § 211.2.

As required in § 211.21 of this
proposed rule, the requirements found
in §210.10(g) of the NSLP regulations
regarding accommodations for children
with disabilities also exists in the FFVP.
Schools must consider how this
accommodation requirement may be
applied in the operation of the FFVP.
For example, in providing
accommodations for the FFVP, schools
may have to provide texture
modifications. In doing so, it is
recommended that schools consider
starting with fresh fruit or vegetable
products and avoid puréeing canned,
frozen and vacuum packed fruits and
vegetables and those in jars, including
baby foods. In most instances, fresh
fruits can be easily puréed; however, we
recognize that this is not the case for
most vegetables. Fresh vegetables may
be used, but in most circumstances, will
need to be cooked, then puréed.
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The puréeing of fresh produce for
these students must be done within the
constraints of their medical
requirements as allowed by their
physician. However, schools should
make sure that both the parent and the
child’s doctor are aware of the program
and its intent to provide fresh produce
in order to determine if the fresh items
are acceptable choice for texture
modifications.

Geographic Preference

Section 4302 of Public Law 110-246,
the Food, Conservation, and Energy Act
of 2008, amended section 9(j) of the
Richard B. Russell National School
Lunch Act (42 U.S.C. 1758(j)) to require
the Secretary of Agriculture to
encourage institutions operating all
Child Nutrition Programs to purchase
unprocessed locally grown and locally
raised agricultural products. We
initially implemented the provisions
through policy memoranda and
explanatory question and answer
communications dated January 9, 2009,
July 22, 2009 and October 9, 2009. Most
recently, a final rule entitled
“Geographic Preference Option for the
Procurement of Unprocessed
Agricultural Products in Child Nutrition
Programs”, was published at 76 FR
22603 on April 22, 2011.

The geographic preference
procurement option is applicable to
purchases made in the FFVP. However,
this provision shall only be applied
within the context of the FFVP
requirement that produce utilized in the
program be fresh. The definition of
“unprocessed agricultural products” in
this proposal has been modified from
the definition used for the rest of the
Child Nutrition Programs since the
geographic preference provisions of the
Food, Conservation, and Energy Act of
2008 do not change the basic regulatory
and statutory requirement that only
fresh produce is allowed to be
purchased in the FFVP. This definition
may be found in § 211.13(b).

By utilizing the statutorily established
geographic preference option in Child
Nutrition Programs, purchasing
institutions, such as States and SFAs,
may specifically identify the geographic
area within which unprocessed locally
raised and locally grown fresh fruits and
vegetables will originate. These
procurements may be accomplished
through informal or formal procurement
procedures, as required by the FFVP
regulations, which are consistent with
the regulations of the other Child
Nutrition Programs.

Should SFA’s choose to exercise the
geographic preference option, it
basically allows schools operating the

FFVP to specifically define geographic
areas from which they will seek to
procure unprocessed local fresh fruits
and vegetables. It is up to each school
or SFA to determine how to define the
geographic area from which such
products will be procured. As
previously stated, utilizing a geographic
preference is an option that may or may
not be utilized when procuring fresh
fruits and vegetables for the Program.

Other Requirements

To ensure that the fresh fruits and
vegetables are safe for consumption by
the students, schools must follow the
applicable sanitation and health
standards established under State and
local law and regulations, as well as the
school’s food safety program. Food
safety requirements for schools are
already in place under § 210.13 and
§220.7, respectively, of this chapter for
schools participating in the school
lunch and breakfast programs.

Section 19(d)(1)(E) of the statute
encourages schools to submit a plan for
implementation that includes
partnerships with one or more entities
that will provide non-Federal resources
to the Program such as promotional
materials, speakers, etc. Schools would
also be expected to encourage the
involvement of parents and the
community in activities that enhance
the Program such as seeking program
partners and speakers, and other
activities in support of the FFVP and
nutrition education efforts.

Use of Program Funds

Schools shall use the majority of the
Program funds for the purchase of fresh
fruits and vegetables, including services
for produce to be pre-cut and for the
production of ready-made produce
trays. FNS expects that the resources of
the school foodservice operation would
be available for the FFVP. However,
FNS acknowledges that participating
schools may have some additional
expenses in connection with the
Program such as buying new equipment
to maintain food safety. As stated in
§211.6 of the proposed regulatory text,
schools would be allowed to use no
more than 15 percent of a school’s total
grant for non-food costs necessary to
operate the Program. Such non-food
costs would include, for example, the
purchase of disposable supplies,
equipment leases and purchases, and
salaries and fringe benefits for
employees that wash and cut produce,
prepare food trays, distribute produce to
classrooms, set up kiosks, restock
vending machines, and clean up after
the food service. Based on previous
experience and information on the

FFVP operations, the 15 percent
limitation on non-food costs seems
reasonable and appropriate. However,
we invite comments on this proposed
limitation.

All FFVP expenditure information
submitted to the SFA by a school for
reimbursement would be reviewed by
the SFA to ensure that such costs are
allowable and reasonable given the
number of children benefiting from the
Program. The SFA claim for
reimbursement submitted to the State
agency must be signed by an SFA
official and must be supported by
records maintained by the SFA.

Non-reimbursable costs would
include any food items that do not meet
the definition of fresh fruits and
vegetables included in § 211.2, such as
processed or preserved fruits and
vegetables (i.e., canned, frozen, dried
and certain types of vacuum packed
products), dip for fruit, fruit leather,
jellied fruit, trail mix, nuts, fruit or
vegetable pizza, fruit smoothies,
promotional items such as posters and
buttons, and nutrition education
materials.

A variety of free nutrition education
materials, both printed and online, are
available from State and federal partners
identified in the FFVP page of the Child
Nutrition Programs public Web site,
http://www.fns.usda.gov/cnd/FFVP/
FFVPResources.htm as well as the FNS
Team Nutrition site. Local partners,
such as food retailers, health
departments, and the USDA Extension
Service, are also good sources for
nutrition education and promotional
materials that may be used in the
Program.

The fruits and vegetables offered in
the Program are intended to be
consumed by children enrolled in the
participating school during the school
day at school, where there is the
opportunity to monitor the distribution
of the food and talk about the link
between nutrition and health, as well as
the importance of good hygiene before
and during meals. Schools are not
allowed to give children fruits and
vegetables to take home.

Claims for Reimbursement

Each participating school would
submit monthly expenditure
information to the SFA in order to
enable the SFA to submit the monthly
claim for reimbursement to the State
agency for the purchase of fresh fruits
and vegetables and for allowable non-
food costs in conformance with §211.9
of the proposed regulatory text. Schools
would be required to submit supporting
documentation and would be required
to maintain such information for review
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for a period of three years after the date
of submission of the final Financial
Status Report. Purchase orders that
commingle orders placed for fresh fruit
and vegetables used in the FFVP as well
as in other school meal programs would
have to indicate which fresh produce is
for the use in the FFVP.

It is proposed that expenditure
information submitted by each
participating school would be reviewed
by the SFA to ensure that the school
expenditures are appropriate to be
claimed and are correct. The SFA would
then consolidate the information
submitted by the participating schools
into a single claim for reimbursement
for submission to the State agency. Such
monthly claims for reimbursement shall
be submitted by the SFAs to the State
agency not later than 60 days following
the last day of the full month covered
by the claim in accordance with §211.9
of the proposed rule. The State agency
maintains responsibility to ensure the
claims are accurate and reasonable.

I. Procedural Matters

A. Executive Order 12866 and Executive
Order 13563

This proposed rule has been
determined to be significant and was
reviewed by the Office of Management
and Budget (OMB) in conformance with
Executive Order 12866.

B. Regulatory Impact Analysis

The following summarizes the
conclusions of the regulatory impact
analysis.

Need for Action

This proposed rule seeks to establish
the regulatory requirements for the
administration and operation of the
FFVP, a new program which began as a
pilot in a small number of schools in the
year 2002 and is now available to over
4,640 selected schools nationwide.
Given the incremental funding process,
FNS expects that the Program will
continue to grow. Currently, FFVP
operators at the State and local levels
follow policy memoranda and practical
guidance.

Benefits

The intent of the proposed rule is to
encourage the consumption of fresh
fruits and vegetables by elementary
school children. The 2010 Dietary
Guidelines for Americans? discusses the
importance of fruits and vegetables to a

2U.S. Department of Agriculture and U.S.
Department of Health and Human Services. Dietary
Guidelines for Americans, 2010. 7th Edition,
Washington, DC: US Government Printing Office,
December 2010.

healthful diet. Most current
consumption patterns of children and
adults do not achieve the recommended
intakes of many varieties of fruits and
vegetables. The program is expected to
be successful in introducing school
children to a variety of produce that
they otherwise might not have the
opportunity to sample. By providing
increased access to fruits and
vegetables, the FFVP will address a key
inconsistency between the diets of
elementary school children and the
2010 Dietary Guidelines.

The September 2011 interim
evaluation of the FFVP finds that
students are consuming more fruits and
vegetables, an additional 4 cup of fruits
and vegetables on average, on days
when the program is operating.® That is
nearly 15 percent higher than average
fruit and vegetable consumption of
children in non-FFVP schools. The
report also finds no statistically
significant increase in calorie
consumption among program
participants. That important finding
indicates that fruits and vegetables are
replacing other foods rather than adding
calories to the diets of participants and
increasing the risk of weight gain.

This proposed rule would help FNS
develop regulatory requirements in
consultation with stakeholders and the
public. The rulemaking process also
provides the opportunity to consolidate
all the FFVP requirements into Title 7,
part 211 of the Code of Federal
Regulations.

Costs

Although this proposed rule has been
designated significant, the costs
associated with implementing the
proposed regulatory requirements are
not expected to significantly add to
current program costs at the State and
local levels. The total cost of the
proposed rule is projected to be $778
million for FY2011-2015. One half
million dollars per fiscal year is retained
by USDA for the administration of the
program. The rest of the funds are
distributed to the States for the purchase
of fresh fruit and vegetables, served free
to all children enrolled in selected
elementary schools, and administration
of the program at the State and local
levels. This cost is estimated as $776
million for FY2011-2015. From this
statutory grant, funds are made available
to offset the costs incurred by State

3Lauren Olsho, Lauren, Jacob Klerman, and
Susan Bartlett, Food and Nutrition Service
Evaluation of the Fresh Fruit and Vegetable
Program (FFVP): Interim Evaluation Report. Abt
Associates, September 2011. http://
www.fns.usda.gov/ora/MENU/Published/CNP/
cnp.htm.

agencies, SFAs and schools for
administration of the program,
including required reporting and
recordkeeping, and for other allowable
non-food costs.

The key responsibilities of the State
agency would be: (1) Disseminate
information about the Program to low-
income schools; (2) solicit applications
from eligible schools and select those
with the highest percentage of free and
reduced-price participation; (3) provide
training and technical assistance to new
schools and monitor program operation:
and (4) submit quarterly financial
reports and an annual report to FNS.
These activities are not expected to be
time consuming because the FFVP is a
relatively simple program. FNS
anticipates that many of these activities,
including monitoring, would be
conducted in conjunction with activities
required under the NSLP. In addition,
FNS has issued implementation
memoranda and provided technical
assistance through conference calls,
online webinars, regional and state
conferences, and workshops at the
School Nutrition Association annual
conference. The total State agency
administrative 5-year cost (FY2011-
2015) is estimated as $23 million.

At the local level, schools are
reimbursed for the food and allowable
non-food costs. Schools would be
required to submit expenditure data to
the SFA and keep supporting records for
three years. We expect that the staff,
facilities and equipment used for the
lunch program will be available to the
FFVP. Food preparation (e.g., washing,
peeling and cutting fruits and
vegetables) may occasionally be
necessary and could result in an added
cost to the school. Other possible costs
would include purchases of additional
equipment and disposable supplies for
the FFVP. For FY2011-2015, the total
SFA and school administrative cost and
allowable non-food cost is estimated as
$113 million. The total State agency,
SFA and school administrative cost and
allowable non-food 5-year cost is
estimated as $136 million.

C. Regulatory Flexibility Act

This rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act (RFA) of
1980, (5 U.S.C. 601-612). Pursuant to
that review it has been certified that this
rule would not have a significant impact
on a substantial number of small
entities. The administrative and
operational requirements of the Program
are simple. The Federal government
provides funds for the purchase of fresh
fruit and vegetables and general
administration of the Program.


http://www.fns.usda.gov/ora/MENU/Published/CNP/cnp.htm
http://www.fns.usda.gov/ora/MENU/Published/CNP/cnp.htm
http://www.fns.usda.gov/ora/MENU/Published/CNP/cnp.htm
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Therefore, FNS does not expect that the
proposed rule will have a significant
economic impact on small entities.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local
and tribal governments and the private
sector. Under section 202 of the UMRA,
the Department generally must prepare
a written statement, including a cost
benefit analysis, for proposed and final
rules with “Federal mandates” that may
result in expenditures by State, local or
tribal governments, in the aggregate, or
the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, Section
205 of the UMRA generally requires the
Department to identify and consider a
reasonable number of regulatory
alternatives and adopt the most cost
effective or least burdensome alternative
that achieves the objectives of the rule.

This proposed rule does not contain
Federal mandates (under the regulatory
provisions of Title IT of the UMRA) that
would result in expenditures for State,
local and tribal governments or the
private sector of $100 million or more
in any one year. Thus, the rule is not
subject to the requirements of sections
202 and 205 of the UMRA.

E. Executive Order 12372

The FFVP is listed in the Catalog of
Federal Domestic Assistance Programs
under 10.582. For the reasons set forth
in the final rule in 7 CFR part 3015,
subpart V, and related Notice (48 FR
29115, June 24, 1983), this program is
included in the scope of Executive
Order 12372 which requires
intergovernmental consultation with
State and local officials. The Child
Nutrition Programs are federally funded
programs administered at the State
level. FNS headquarters and regional
office staff engage in ongoing formal and
informal discussions with State and
local officials regarding program
operational issues. This structure of the
Child Nutrition Programs allows State
and local agencies to provide feedback
that forms the basis for any
discretionary decisions made in this and
other rules.

F. Executive Order 13132

Executive Order 13132 requires
Federal agencies to consider the impact
of their regulatory actions on State and
local governments. Where such actions
have federalism implications, agencies
are directed to provide a statement for
inclusion in the preamble to the

regulations describing the agency’s
considerations in terms of the three
categories called for under Section
(6)(b)(2)(B) of Executive Order 13121.

1. Prior Consultation With State
Officials

FNS headquarters and regional offices
have formal and informal discussions
with State agency officials on an
ongoing basis regarding the Child
Nutrition Programs and policy issues.
Prior to drafting this proposed rule, FNS
held several conference calls and
meetings with the State agencies to
discuss the statutory requirements
addressed in this proposed rule. In
response, FNS received a number of
questions which were summarized in
practical guidance distributed to the
State and local program operators. FNS
also discussed the FFVP statutory
requirements with program operators at
national, regional and state conferences
and received input which has been
considered in drafting this proposed
rule.

2. Nature of Concerns and the Need To
Issue This Rule

State agencies requested clarification
on school applications and selection,
allowable foods, and general program
operation. These and other requirements
are based on section 19 of the National
School Lunch Act and FNS policy
memoranda are discussed in the
preamble.

3. Extent to Which the Department
Meets Those Concerns

FNS has considered the impact of this
proposed rule on State and local
operators. We have attempted to balance
the goal of increasing the opportunities
for low-income children to consume
fresh fruits and vegetables against the
need to establish basic regulatory
requirements for a new program. At the
State agency level, seeking applications
from low-income schools could require
persistence and assistance from the
school food authorities. For schools,
adequate staff resources to wash, cut,
and serve the fresh fruits and vegetables
could pose an occasional challenge.
FNS has provided and continues to
provide guidance and technical
assistance to program operators, and
expects that schools will only have
minor difficulties in meeting the
proposed requirements.

G. Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This proposed rule is
intended to have preemptive effect with
respect to any State or local laws,

regulations or policies which conflict
with its provisions or which would
otherwise impede its full and timely
implementation. This rule is not
intended to have retroactive effect
unless so specified in the Effective Dates
section of the final rule. Prior to any
judicial challenge to the provisions of
the final rule, appeal procedures in
§210.18(q) and § 235.11(f) of this
chapter must be exhausted.

H. Executive Order 13175

E.O. 13175 requires Federal agencies
to consult and coordinate with tribes on
a government-to-government basis on
policies that have tribal implications,
including regulations, legislative
comments or proposed legislation, and
other policy statements or actions that
have substantial direct effects on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
In late 2010 and early 2011, USDA
engaged in a series of consultative
sessions to obtain input by Tribal
officials or their designees concerning
the impact of this rule on the tribe or
Indian Tribal governments, or whether
this rule may preempt Tribal law.
Reports from these consultations will be
made part of the USDA annual reporting
on Tribal Consultation and
Collaboration. USDA will respond in a
timely and meaningful manner to all
Tribal government requests for
consultation concerning this rule and
will provide additional venues, such as
webinars and teleconferences, to
periodically host collaborative
conversations with Tribal officials or
their designees concerning ways to
improve this rule in Indian country. We
are unaware of any current Tribal laws
that could be in conflict with the
proposed rule. We request that
commentors address any concerns in
this regard in their responses.

L. Civil Rights Impact Analysis

FNS has reviewed this proposed rule
in accordance with the Department
Regulation 4300—4, ““Civil Rights Impact
Analysis,” to identify any major civil
rights impacts the rule might have on
children on the basis of age, race, color,
national origin, sex, or disability. A
careful review of the rule’s intent and
provisions revealed that this rule is not
intended to reduce children’s ability to
participate in the National School
Lunch Program, School Breakfast
Program, Fresh Fruit and Vegetable
Program, or Special Milk Program.
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J. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. chapter 35; see 5 CFR part
1320) requires that OMB approve all
collections of information by a Federal
agency from the public before they can
be implemented. Respondents are not
required to respond to any collection of
information unless it displays a current
valid OMB control number. This
proposed rule contains information
collections that are subject to review
and approval by OMB; therefore, FNS
has submitted an information collection
under 0584-NEW, which contains the
burden information in the proposed rule
for OMB’s review and approval.

Comments on the information
collection in this proposed rule must be
received by April 24, 2012. Send
comments to the Office of Information
and Regulatory Affairs, OMB, Attention:
Desk Officer for FNS, Washington, DC
20503. Please also send a copy of your
comments to Lynn Rodgers-Kuperman,
Child Nutrition Division, Food and
Nutrition Service, U.S. Department of
Agriculture, 3101 Park Center Drive,
Room 636, Alexandria, Virginia 22302.
For further information, or for copies of
the information collection requirements,
please contact Lynn Rodgers-Kuperman
at the address indicated above.
Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the Agency’s functions, including
whether the information will have
practical utility; (2) the accuracy of the
Agency’s estimate of the proposed
information collection burden,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility and

clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All responses to this request for
comments will be summarized and
included in the request for OMB
approval. All comments will also
become a matter of public record.

Title: Fresh Fruit and Vegetable
Program (FFVP).

OMB Number: [Not Yet Assigned]
0584—-XXXX.

Expiration Date: [Not Yet
Determined].

Type of Request: New Collection.

Abstract: Section 120 of the Child
Nutrition and WIC Reauthorization Act
of 2004 amended the Richard B. Russell
National School Lunch Act, 42 U.S.C.
1769(g) to authorize the Fresh Fruit and
Vegetable pilot as a permanent program
effective July 1, 2004. The Food,
Conservation, and Energy Act of 2008
expanded the Program and significantly
increased funding.

The purpose of the Program is to
encourage increased consumption of
fresh fruits and vegetables by children
enrolled in elementary schools that
serve low-income students. Schools
interested in participating in the
Program must submit an application
annually. Participating schools must
submit monthly expenditure data to
their school food authority (SFA) for the
purchase of fruits and vegetables. SFAs
must review, approve, and forward the
consolidated claims to the State agency
(SA) for payment. Program violations
identified in any review conducted by

RECORDKEEPING

the SA and/or SFA must be
documented. As necessary, schools or
SFAs must document any required
corrective action.

SAs must submit financial reports on
FFVP expenditures to FNS five times
per year to include four quarterly
reports and one final report. In addition,
SAs must submit an annual report to
FNS disclosing program data such as the
number of schools that apply, the
number that are selected for
participation, their total enrollment, the
percentage of students eligible for free
and reduced-price meals to ensure that
the Program is reaching low-income
schools with the highest need and the
per student allocation provided to each
school.

The average burden per response and
the annual burden hours are explained
below and summarized in the charts
which follow.

Estimated Annual Burden for 0584—
New, Fresh Fruit And Vegetable
Program, 7 CFR 211

Recordkeeping: Estimated Annual
Burden for 0584—NEW, Fresh Fruit and
Vegetable Program, 7 CFR 211

Respondents for This Proposed Rule:
State agencies, School Food Authorities,
Schools.

Estimated Number of Respondents for
This Proposed Rule: 54 Stage agencies;
4,983 School Food Authorities; 4,983
Schools.

Estimated Number of Responses per
Respondent for This Proposed Rule: 5.5.
Estimated Total Annual Responses:

55,615.

Estimated Total Annual
Recordkeeping Burden on Respondents
for This Proposed Rule: 264,413 hours.

Estimated Average Average
Section number of Frequency of annugl burden g:)er Annuhal burden
respondents response responses response ours

SA must maintain records as nec- | 7 CFR 211.8(b) ....... 54 9.0 486 0.25 121.50
essary to support reimbursement
to SFAs and reports submitted to
FNS.

SA maintains Claims for Reim- | 7 CFR 211.9(g) and 54 1.0 54 0.33 17.82
bursement and records per- 211.11(b).
taining to financial action/compli-
ance.

SA maintains applications for par- | 7 CFR 211.10(d) ..... 54 1.0 54 2.66 143.64
ticipation.

SA maintains on file evidence of | 7 CFR 211.14(b) 54 1.0 54 0.25 13.50
investigations and actions. and 211.14(d).

SA maintains records pertaining to | 7 CFR 211.19(c) ..... 54 1.0 54 0.33 17.82
claims against schools.

SFA maintains monthly Claim for | 7 CFR 211.9(a) and 4,983 9.0 44,847 5 224,235.00
Reimbursement submitted by 211.11(b).
schools and supporting docu-
mentation.



10990

Federal Register/Vol. 77, No. 37/Friday, February 24,

2012 /Proposed Rules

RECORDKEEPING—Continued

Estimated Average Average
Section number of Frequency of annugl burden gper Annuhal burden
respondents response responses response ours
SFA maintains records to ensure | 7 CFR 211.14(b) ..... 4,983 1.0 4,983 3 14,949.00
school is conducting program ac-
cordingly (review conducted in
conjunction with on-site review
required under §210.8).
Schools must maintain all records | 7 CFR 211.10(e)(15) 4,983 1.0 4,983 5 24,915.00
pertaining to the Program for 3
years after the end of the fiscal
year..
Total Recordkeeping for Pro- | .....cccooiiiiiiiiiiniinenne 10,020 55 55,515 4.76 264,413.28
posed rule.
Total Existing Recordkeeping | .....cccccvoeveneeiiveieennns n/a n/a n/a n/a n/a
Burden for Part 211.
Total Recordkeeping Burden | .......ccccocviiiieiiiieenne 10,020 5.5 55,515 4.76 264,413.28
for Part 211 with Proposed
rule.

Reporting: Estimated Annual Burden for
0584-NEW, Fresh Fruit and Vegetable

Program, 7 CFR 211

Respondents for this Proposed Rule:
State agencies, School Food Authorities,

Schools.

Estimated Number of Respondents for
This Proposed Rule: 54 State agencies;
4,983 School Food Authorities; 4,983
Schools.

Estimated Number of Responses per
Respondent for This Proposed Rule:
9.96.

REPORTING

Estimated Total Annual Responses:

99,822.

Estimated Total Annual Reporting
Burden on Respondents for This
Proposed Rule: 111,034 hours.

Estimated
number of
respondents

Frequency of

Section response

Average
annual
responses

Average
burden per
response

Annual burden
hours

SA must submit first quarter esti-
mates by each June 1 to
FNSRO to receive allocation of
funds..

SA shall solicit applications for par-
ticipation.

SA must submit an annual FFVP
report to FNS.

SFAs consolidate monthly claims
from schools and submit claim
forms to SA for reimbursement..

SFA must submit to SA docu-
mented corrective action, no
later than 30 days from the
deadline for completion, for pro-
gram violations identified on ad-
ministrative reviews..

Schools submit monthly claims for
reimbursement for both food and
non-food costs..

Any school interested in partici-
pating in the FFVP must com-
plete an application including
program implementation plan
and description of partnership
activities. All returning schools
must update information on file..

Total Reporting for Proposed
rule*.

Total Existing Reporting Bur-
den for Part 211.

7 CFR 2115 . 54 1
7 CFR 211.10(d) ..... 54 1
7 CFR 211.11(a)(1) 54 1

7 CFR 211.9(a) ....... 4,983 9

7 CFR 211.14(b) ..... 4,983 1

7 CFR 211.9(a) and
211.10(e)(10).

4,983 9

7 CFR 211.10(d) ..... 4,983 1

10,020 9.9623

n/a n/a

54

54
54

44,847

4,983

44,847

4,983

99,822

n/a

0.25

1.25
1.5

1.5

0.5

1.25

1.11232

n/a

13.50

67.50
81.00

67,270.50

14,949.00

22,423.50

6,229.20

111,034.20

n/a
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REPORTING—Continued

Estimated Average Average
Section number of Frl?eqsuec)r;]czsyeof annual burden per Annuhe:)Iulargrden
respondents P responses response
Total Reporting Burden for | .....cccevvniiienienienns 10,020 9.9623 99,822 1.11232 111,034.20
Part 211 with Proposed
rule*.

*Burden for SF—425 is captured in OMB 0348-0061.
SF-425 quarterly & annual financial report (54 respondents * 5 frequency * 1.5 hrs per response = 405 hours).

Summary of Burden (OMB 0584—NEW) 7

CFR 211
Total No. Respondents ......... 10,020
Average No. Responses per
Respondent ........ccccceeeenes 15.5
Total Annual Responses ...... 155,337
Average Hours per Re-
SPONSE ...oevvririieiiiiiirieeeeane 2.417
Total Burden Hours for Part
211 e 375,447.48

K. E-Government Act Compliance

The Food and Nutrition Service is
committed to complying with the E-
Government Act to promote the use of
the Internet and other information
technologies to provide increased
opportunities for citizen access to
Government information and services
and for other purposes.

List of Subjects in 7 CFR Parts 211 and
235

Administrative practice and
procedure, Food assistance programs,
Grant programs—education, Grant
programs—health, Infants and children,
Reporting and recordkeeping
requirements, School breakfast and
lunch programs.

For the reasons set forth in the
preamble, 7 CFR part 211 is proposed to
be added as follows:

PART 211—FRESH FRUIT AND
VEGETABLE PROGRAM

Sec.

211.1
211.2
211.3
211.4
211.5
211.6

General purpose and scope.

Definitions.

Administration.

Funding.

Funding availability.

Use of funds.

211.7 Payment process to States.

211.8 Reimbursement for school food
authorities.

211.9 Claims for reimbursement.

211.10 Eligibility requirements.

211.11 Reporting and recordkeeping.

211.12 Special responsibilities for schools.

211.13 Procurement standards.

211.14 Program assistance and monitoring.

211.15 Withholding payments.

211.16 Suspension, termination and grant
closeout procedures.

211.17 Penalties.

211.18 Management evaluations and audits.

211.19 Educational prohibitions.

211.20 Other State agency responsibilities.
211.21 Nondiscrimination.
211.22 Program information.

Authority: 42 U.S.C. 1769a.

§211.1 General purpose and scope.

The purpose of the Fresh Fruit and
Vegetable Program is to increase fresh
fruit and vegetable consumption in
elementary schools to improve the diets
and long-term health of the participating
children and to help children
understand the relationship between
proper eating and good health. This
Program makes free fresh fruits and
vegetables available to students in
selected schools in order to introduce
children to fresh fruits and vegetables
and to make these foods more prevalent
in their diet. This part prescribes the
general requirements for Program
administration and participation as
stated in section 19 of the Richard B.
Russell National School Lunch Act, as
amended (42 U.S.C. 1769a).

§211.2 Definitions.

For the purpose of this part, the term:

Act means the Richard B. Russell
National School Lunch Act, as
amended.

Department means the United States
Department of Agriculture.

Elementary school means, under the
Program, a nonprofit institutional day or
residential school, including a public
elementary charter school that provides
elementary education, as determined
under State law.

Fiscal year means a period of 12
calendar months beginning October 1st
of any year and ending with September
30th of the following year.

FNS means the Food and Nutrition
Service, United States Department of
Agriculture.

FNSRO means the appropriate
Regional Office of the Food and
Nutrition Service of the Department.

Free means provided to all children at
no charge.

Free lunch means a lunch served
under the National School Lunch
Program to a child from a household
eligible for such benefits under 7 CFR
part 245 of this chapter and for which
neither the child nor any member of the
household pays or is required to work.

Fresh fruits and vegetables means
produce in its raw state which has not
been frozen or subjected to any form of
thermal processing or any other form of
preservation. The following processes
do not preclude the food from being
considered to be fresh: The addition of
waxes, the post-harvest use of approved
pesticides, the application of a mild
chlorine wash or mild acid wash on
produce, or the treatment of raw foods
with ionizing radiation within the limits
established by the Food and Drug
Administration. (21 CFR 101.95, Sept.
24, 2009.) In addition, such produce
may include products that have been
cooled, refrigerated, peeled, sliced,
diced, cut, chopped, shucked, washed,
treated with high water pressure or
“cold pasteurized”, packaged (such as
placing produce in cartons or vacuum
packaging, in which air is removed from
a package of food and the package is
hermetically sealed to ensure that the
vacuum remains within the packaging)
and bagged (such as placing produce in
bags).

Nonprofit means, when applied to
schools or institutions eligible for the
Program, exempt from income tax under
section 501(c)(3) of the Internal Revenue
Code of 1986.

NSLP means the National School
Lunch Program, under which
participating schools operate a nonprofit
lunch program in accordance with this
title (7 CFR part 210) and receive
general and special cash assistance and
donated food from the Department.

OIG means the Office of the Inspector
General of the Department.

Program means the Fresh Fruit and
Vegetable Program.

Reimbursement means Federal cash
assistance payable to participating
schools for serving fresh fruits and
vegetables to children at no charge in
accordance with the requirements of
this part.

Reduced price Iunch means a lunch
served under the NSLP:

(a) To a child from a household
eligible for such benefits under 7 CFR
part 245 of this chapter;

(b) For which the price is less than the
school food authority designated full
price of the lunch and which does not
exceed the maximum allowable reduced
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price specified under 7 CFR part 245 of
this chapter; and

(c) For which neither the child nor
any member of the household is
required to work.

ROAP means FNSRO Administered
Programs.

School means for purposes of the
Fresh Fruit and Vegetable Program:

(a) An educational institution of
elementary and preprimary grades
recognized as part of the educational
system in the State and operating under
public or nonprofit private ownership in
a single building or complex of
buildings which participates in the
NSLP; or

(b) Any public or nonprofit private
residential child care institution, or
distinct part of such institution, which
participates in the NSLP and serves
elementary school and preprimary
school children as defined by the State.

School day means calendar days in
which the school is open and teaching,
and encompasses the period between
opening and dismissal.

School food authority means the
governing body which is responsible for
the administration of one or more
schools; and has the legal authority to
operate the Program therein or be
otherwise approved by FNS to operate
the Program.

School week means the normal school
week of five consecutive days.

School year means a period of 12
calendar months beginning July 1st of
any year and ending June 30th of the
following year and, for purposes of
Program, includes the service of food
from the first day of class until the last
day of class.

Secretary means the Secretary of
Agriculture.

State means any of the 50 States, the
District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, and Guam.

State agency means:

(a) The State educational agency;

(b) Any other agency of the State
which has been designated by the
Governor or other appropriate executive
or legislative authority of the State and
approved by the Department to
administer the NSLP in schools, as
specified in § 210.3(b) of this chapter; or

(c) The FNSRO, where the FNSRO
administers the Program as specified in
§211.3(b).

§211.3 Administration.

(a) FNS. FNS will act on behalf of the
Department in the administration of the
Program;

(b) State agencies. The responsibility
for the administration of the Program at
the state level will be in the State

educational agency or other State
agency approved to administer the
National School Lunch Program (NSLP).
The FNSRO will administer the Program
if it does so for the NSLP or any part of
the NSLP in accordance with §210.3(c)
of this chapter. Each State agency
desiring to offer the Program must
amend the permanent Federal-State
agreement to include administration of
the Program in accordance with the
applicable requirements of this part; 7
CFR parts 15, 15a, 15b, and 3016; and
FNS instructions.

(c) School food authorities. The
school food authority will be
responsible for the administration of the
Program in schools selected by the State
agency for participation. State agencies
must ensure that school food authorities
administer the Program in accordance
with the applicable requirements of this
part; 7 CFR parts 15, 15a, 15b, and 3016
or 3019, as applicable; and FNS
instructions. Each school food authority
with schools selected for the Program
must enter into an agreement with the
State agency that addresses the
administration of the Program during a
specific school year in accordance with
the provisions of this part, and, as
applicable, 7 CFR parts 210, 235, 3016,
and 3019, and with FNS Instructions.

§211.4 Funding.

(a) Federal funding. (1) Federal funds
available to the Program each school
year beginning July 1st will be as
specified in Section 19 of the Act for
school year 2010-2011 and for school
year 2011-2012. For school year 2012—
2013 and each school year thereafter,
Program funds will be based on the
amount received in the preceding year,
as adjusted to reflect changes for the 12-
month period ending the preceding
April 30th in the Consumer Price Index
for All Urban Consumers for items other
than food published by the Department
of Labor’s Bureau of Labor Statistics.
Unobligated funds from a preceding
school year may be available to FNS for
operation of the Program in subsequent
years.

(2) No more than $500,000 of the
funds made available for the Program
annually may be set aside for Federal
administrative costs.

(b) State funding. (1) The minimum
grant to each of the 50 states and the
District of Columbia will equal 1
percent of the funds made available to
carry out the Program for a school year.

(2) Remaining funds will be allocated
to each of the 50 states, the District of
Columbia, Guam, Puerto Rico, and the
Virgin Islands based on the proportion
of the state population to the U.S.
population. In States in which FNS

administers part of the Program, funding
for eligible ROAP schools shall be made
available to the Regional Office
administering the Program in the
eligible schools in those states.

§211.5 Funding availability.

(a) FNS will notify each State agency
of its total grant for the upcoming school
year. Program funds will be provided to
each State agency through two
allocation distributions on or around
July 1st and October 1st of each school
year. The State agency will use the
allocated funds to reimburse school
food authorities for the purchase of
fresh fruits and vegetables under the
Program. The State agency must
promptly notify FNS if it does not
expect to obligate all the allocated funds
by the dates specified in this section.

(1) July 1 allocation. (i) FNS will
determine the July allocation for each
State agency based on each State
agency’s estimate of the amount of
funding needed to initiate and operate
the Program during the first quarter of
the school year. The State agency must
submit a first quarter estimate to FNS by
June 1st in order to receive the first
allocation of funds on or about July 1st.
The first quarter estimate shall include
anticipated obligations for the purchase
of fruits and vegetables and other
reasonable expenses needed to
implement the Program in the approved
schools during the first quarter of the
school year. The first quarter estimate
may also include an amount for State
administrative costs for the first quarter
of the school year, as specified in
§211.6(a)(1).

(ii) All funds received and retained by
the State agency for Program
administration through the July
allocation shall be obligated or
expended by September 30th of that
same school year.

(iii) Funds provided to school food
authorities through the July 1st
allocation shall be obligated or
expended by September 30th of that
same school year.

(iv) Any unobligated or unexpended
funds shall be recovered by FNS and
made available to the Program for
reallocation at a later time.

(2) October 1 allocation. (i) The
balance of the State agency’s total
Program funding for the school year will
be allocated on or about October 1st of
each school year. Any funds not
expended or obligated by the State
agency by the following September 30th
of that fiscal year will be recovered by
FNS and made available to the Program
for reallocation at a later time. State
agencies may only reallocate funds for
Program costs incurred within the same
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school year for which the funds were
made available;

(ii) School food authorities must
ensure that October 1st allocation funds
made available to participating schools
are expended or obligated during the
period of performance for which the
funds have been made available,
otherwise the funds will be recovered
by FNS and made available to the
Program for reallocation at a later time.

(b) To stay within the assigned funds,
each State agency must review the
Program claims submitted by school
food authorities and control Program
reimbursement payments. The State
agency may not advance Program funds
to the school food authorities or to the
schools selected to participate in the
Program.

§211.6 Use of funds.

(a) General. Federal funds made
available under the Program shall be
used primarily for the purchase of fresh
fruits and vegetables served free to all
children enrolled in selected elementary
schools.

(1) State administrative costs. Each
State agency may retain a portion of its
total grant to support administration of
the Program. The amount that may be
retained must be determined prior to
determining the school allocations and
must be the lesser of 5 percent of the
State agency’s total grant for the school
year, or the amount required to pay the
costs of one full-time coordinator for the
Program in the State, as determined by
the State agency based on the State
personnel structure.

(2) Local-Ievel costs. School food
authorities and schools shall use
Program funds primarily for the
purchase of fresh fruits and vegetables.
Program funds shall not be used for
nutrition education or Program
promotion. Costs for planning; food
delivery, preparation, and service;
equipment leases and purchases; and
other non-food expenses in connection
with the operation of the Program shall
not exceed 15 percent of a school’s total
grant for the school year.

(3) State agencies may assess Program
operations during the school year and
may reallocate funds to school food
authorities in the State. However, any
such reallocations of funds shall only be
made during the school year for which
the funds became available and shall be
expended or obligated during that same
school year.

§211.7 Payment process to States.

(a) Letter of credit. FNS will generally
make payments available by means of a
letter of credit issued in favor of the
State agency. The State agency will

receive funds for reimbursement to
participating school food authorities
through procedures established by FNS
in accordance with 7 CFR part 3016.
The State agency must minimize the
time that elapses between the drawing
of funds from the letter of credit and the
disbursement of those funds to pay the
Claims for Reimbursement. FNS may, at
its option, reimburse a State agency by
Treasury check. FNS will pay with
funds available in settlement of a valid
claim.

(b) Recovery of funds. FNS will
recover any Federal funds made
available to the State agency under this
part which are in excess of obligations
reported at the end of each fiscal year
in accordance with 7 CFR 3016.23,
“Period of Availability of Funds”, and
7 CFR 3016.50-3016.52, ““After-the-
Grant-Requirements”. Such recoveries
must be reflected by a related
adjustment in the State agency’s letter of
credit.

§211.8 Reimbursement for school food
authorities.

(a) Reimbursement payments to
nonprofit school food service operations
must be made only to school food
authorities operating the Program under
a written agreement with the State
agency. Such payments may be made for
the purchase of fresh fruits and
vegetables and other allowable costs in
connection with the Program.

(b) Each State agency must maintain
Program records as necessary to support
the reimbursement payments made to
school food authorities and the reports
submitted to FNS under this part. Such
records must be retained for a period of
3 years.

§211.9 Claims for reimbursement.

(a) Schools must submit expenditure
data to their school food authority
providing sufficient detail and
documentation to justify the monthly
reimbursement claimed by the school
food authority. Schools shall certify that
the information is true and correct. Such
expenditure data for each month must
include the cost of fresh fruits and
vegetables purchased for the program
that month and allowable non-food
costs for that month.

(b) In submitting a Claim for
Reimbursement to the State agency,
each school food authority must certify
that:

(1) The claim is true and correct;

(2) Records are available to support
the claim;

(3) The claim is in accordance with
the existing agreement, and

(4) Payment has not been received. If
the first or last month of Program

operations for any year contains 10
operating days or less, such a month
may be added to the Claim for
Reimbursement for the appropriate
adjacent month; however, Claims for
Reimbursement may not combine
operations occurring in two fiscal years.

(c) A final Claim for Reimbursement
shall be postmarked and/or submitted to
the State agency not later than 60 days
following the last day of the full month
covered by the claim. State agencies
may establish shorter deadlines at their
discretion. Claims not postmarked and/
or submitted within 60 days shall not be
paid with Program funds unless FNS
determines that an exception should be
granted.

(d) The State agency shall review all
Claims for Reimbursement and discuss
any discrepancies in the claim with the
school food authority. The State agency
may make adjustments on claims and
may disallow payment of any claim, in
whole or in part, that is inconsistent
with the Program requirements or FNS
implementation memoranda.

(e) If FNS does not concur with the
State agency’s action in paying a claim,
FNS shall assert a claim against the
State agency for the amount of such
claim. In all such cases, the State agency
shall have full opportunity to submit to
FNS evidence or information to justify
the action taken. If FNS determines the
State agency’s payment of a claim was
unwarranted, the State agency shall
promptly pay to FNS the amount of the
claim.

(f) The Secretary has authority to
settle and to adjust any claims arising
under the Program, and to compromise
or deny such claim or any part thereof.
The Secretary also has the authority to
waive such claims if the Secretary
determines that to do so would serve the
purposes of the Program. This provision
shall not diminish the authority of the
Attorney General of the United States
under section 516 of Title 28, U.S. Code,
to conduct litigation on behalf of the
United States.

(g) The State agency shall maintain all
records pertaining to action taken under
this section for a period of three years
after the date of submission of the final
Financial Status Report (SF—425),
except that, if audit findings have not
been resolved, such records shall be
retained beyond the three-year period
for as long as required for the resolution
of the issues.

§211.10 Eligibility requirements.

(a) State agency outreach to eligible
schools. (1) Each State agency is
required to conduct outreach to all
elementary schools, including Native
American schools, that participate in
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the NSLP and have the highest
proportion of students certified eligible
for free and reduced price NSLP meals
in the State. In cases in which FNS
administers part of the Program in a
State, the State agency and FNS shall
coordinate outreach activities to ensure
that all eligible schools are contacted.
As part of the State agency’s outreach
requirement, such schools must be
notified of:

(i) The eligibility of such schools for
the Program;

(ii) That Program funding is available;

(iii) That priority is given to schools
with the highest need; and

(iv) That the school would be likely
to be selected to participate in the
Program. At a minimum, the State
agency must provide information to all
elementary schools where at least 50
percent of the students are certified for
free and reduced-price lunches and
actively target those schools with the
highest need and encourage them to
participate in the Program.

(2) In cases in which there are more
schools eligible for the Program than
can be funded for participation, the
State agency may limit outreach to only
those schools with the highest
percentages of free and reduced-price
certified students.

(3) In situations in which a State
agency does not have enough
elementary schools with high
percentages of students certified for free
and reduced-price lunches in the NSLP,
the State agency may extend Program
outreach to other schools including
those in which the free and reduced-
price certified student population is
below the 50 percent level. When
soliciting such schools, priority for
participation in the Program shall still
be given to the schools that have the
highest proportion of free and reduced
price certified students.

(4) The outreach process shall be
conducted prior to selecting any school
for participation in the Program and
may be conducted in collaboration with
the school food authorities.

(b) Per-student allocation. State
agencies shall allocate from $50 to $75
per student to operate the Program each
school year. The per-student allocation
for each school may vary by school
within the established allocation range.

(c) Selection criteria. (1) Elementary
schools that meet the following criteria
may be selected for participation in the
Program:

(i) Schools in which not less than 50
percent of the students are certified
eligible for free or reduced price school
lunches, except as noted in paragraph
(c)(2) of this section, with priority for
selection given to those schools that

serve the highest percentage of free and
reduced price certified students.

(ii) Schools that have submitted an
application for participation in
accordance with paragraph (d) of this
section; and

(iii) Schools that have not been
documented as being deficient in
managing any FNS program or that have
no outstanding administrative findings
documenting violations of the
requirements of any FNS program.

(2) Applicant schools in which fewer
than 50 percent of the students are
certified as eligible for free and reduced
price meals shall only be selected to
participate in the program if all of the
eligible higher need schools in the State
have been selected for participation in
the Program and the State agency has
not reached its statewide participation
goal. When selecting such schools,
priority shall be given to schools in
descending order beginning with those
schools that serve the highest
percentage of free and reduced price
certified students.

(3) A State agency may only impose
additional selection criteria with the
approval of FNS if the State agency has
more schools at the same need level
than can be funded, and if such criteria
are not inconsistent with the provisions
in paragraph (c) of this section.

(d) Application process. Each year,
the State agency shall solicit
applications for participation from the
elementary schools with the highest
number of children certified for free and
reduced-price meals. Each school must
submit the application to operate the
Program in the following school year to
the State agency through their school
food authority. At a minimum, the
school application shall include:

(1) The total number of enrolled
students and the percentage certified
eligible for free and reduced price
meals;

(2) A certificate of support for
participation in the Program signed by
the school food manager, school
principal and district superintendent or
equivalent position, as determined by
the school; and

(3) A program implementation plan
that includes efforts to integrate the
Program with other initiatives to
promote health and nutrition, reduce
overweight and obesity, or promote
physical activity. It is recommended
that the plan also include a description
of partnership with one or more entities,
such as produce, fruit and vegetable
industry groups and grocery stores, local
colleges and universities or other
organizations that will provide non-
Federal resources to the school in
support of the Program’s goals.

(e) Agreement. Each school food
authority must enter into a written
agreement with the State agency to offer
the Program. Under such agreement, the
school food authority will be
responsible for the operation of the
Program in schools within its
jurisdiction. Such agreement may be
amended, suspended, or terminated as
determined by the State agency in
consultation with FNS. The agreement
between the State agency and the school
food authority will ensure that the
school food authority will require the
selected schools to:

(1) Make free fresh fruit and
vegetables available to all enrolled
children attending the participating
school;

(2) Offer the Program during the
regular school year, excluding holidays
and summer break;

(3) Serve fresh fruits and vegetables to
students during the school day, at least
twice a week, and separately from the
National School Lunch Program and
School Breakfast Program service times;

(4) Offer a variety of fresh fruits and
vegetables as defined in § 211.2 to
children. The types of fruits and
vegetables and portion sizes should
reflect the ages and preferences of
students. Frozen, canned, dried and
other types of processed fruits and
vegetables are not allowed;

(5) If dip for vegetables is provided, it
must be fat-free or low-fat and must be
limited to a 2 ounce serving size. Dip for
fruit is not allowed;

(6) Limit the service of cooked fresh
vegetables to no more than once each
week and only when included as part of
a nutrition education lesson. Other
ingredients in the cooked fresh
vegetable dish must be fat-free or low-
fat and are not reimbursable;

(7) Publicize the availability of free
fresh fruit and vegetables for children
widely within the school through use of
the public address system, flyers and
other usual means of communication
and ensure that the only adults allowed
to receive FFVP components are
teachers who are in the classroom with
the students during the FFVP food
service;

(8) Integrate Program activities with
other school efforts to promote health,
nutrition, healthy weight and physical
activity;

(9) Participate in Program training
offered by the school food authority
and/or State agency, as applicable;

(10) Use Program funds primarily for
the purchase of fresh fruits and
vegetables;

(11) Maintain a financial management
system as prescribed by the State agency
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and obligate funds on a timely manner
as instructed in § 211.5 of this part;

(12) Limit allowable non-food costs to
no more than 15 percent of the school’s
total grant;

(13) Submit timely program
expenditure information to the school
food authority to enable the school food
authority to submit consolidated
reimbursement claims for the purchase
of fresh fruits and vegetables served to
students and allowable non-food
expenses only;

(14) Acknowledge that failure to
submit accurate expenditure
information will result in the
disallowance of payments and may
result in suspension or termination from
the Program;

(15) Acknowledge that if failure to
submit accurate expenditure
information or claims reflects
embezzlement, willful misapplication of
funds, theft, or fraudulent activity, the
penalties specified in § 210.26 of this
chapter will apply;

(16) Comply with the requirements of
the Department’s regulations respecting
nondiscrimination (7 CFR parts 15, 15a,
and 15b);

(17) Comply with the applicable
procurement requirements found at
§211.13;

(18) Follow hazard analysis and
critical control point (HACCP)
principles, and sanitation and health
standards established under State and
local law and regulations in
conformance with §210.13 and § 220.7,
respectively, of this chapter for schools
participating in the National School
Lunch and School Breakfast Programs;

(19) Comply with all Program
requirements specified in this part; and

(20) When requested, make all records
pertaining to the Program available to
the State agency and to FNS for audit
and administrative review, at any
reasonable time and place. Such records
must be retained for a period of three
years after the end of the fiscal year to
which they pertain, except that, if audit
findings have not been resolved, the
records must be retained beyond the
three-year period as long as required for
the resolution of the issues raised by the
audit.

§211.11 Reporting and recordkeeping.

(a) Reporting responsibilities.
Participating State agencies must submit
forms and reports to FNS to demonstrate
compliance with Program requirements.
The reports include, but are not limited
to the following:

(1) Annual FFVP Report. Each State
agency must submit an annual report to
FNS by November 1st of the current
school year disclosing the total number

of schools in the state eligible to
participate in the program, the number
of schools that applied for participation
in the Program, the schools selected for
the Program, the total enrollment and
the percentages of students certified for
free and reduced price meals in the
participating schools and the per
student allocation provided for each of
the participating schools, the number of
schools that applied for participation
and were not selected and the
percentage of free and reduced price
certified students served by such
schools.

(2) Quarterly report. Each State
agency must submit to FNS a quarterly
Financial Status Report (SF—425) on the
use of Program funds. Such report must
be postmarked and/or submitted no
later than 30 days after the end of each
fiscal year quarter;

(3) End of year report. Each State
agency must submit a final SF—425 for
each fiscal year. This final fiscal year
closeout report must be postmarked
and/or submitted to FNS within 120
days after the end of each fiscal year or
part thereof that the State agency
administered the Program. Obligations
must be reported only for the fiscal year
during which the obligations occur. FNS
will not be responsible for reimbursing
Program obligations reported later than
120 days after the close of the fiscal year
in which they were incurred. Closeout
procedures are to be carried out in
accordance with 7 CFR part 3016.

(b) Recordkeeping responsibilities.
State agencies and participating school
food authorities are required to maintain
records to demonstrate compliance with
Program requirements. School food
authorities must maintain on file each
monthly Claim for Reimbursement and
all supporting documentation by school.
Records shall be retained as specified in
§210.23(c) of this chapter. School food
authorities must make this information
available to the Department and the
State agency upon request.

§211.12 Special responsibilities of
schools.

(a) In addition to the requirements of
§211.10(e), schools selected to
participate in the Program must comply
with the following:

(1) Have an implementation plan to
operate the Program as required in the
agreement between the school food
authority and the State agency;

(2) When possible, partner with
entities that can provide non-Federal
resources to the Program; and

(3) Encourage the involvement of
parents and the community in activities
that enhance the Program such as
seeking program partners and other

support activities as determined by the
school.

(b) A State agency may establish
additional school responsibilities with
the approval of FNS if such
responsibilities are consistent with the
provisions of this part and support the
goals of the Program.

§211.13 Procurement standards.

(a) General. In the operation and
administration of the Program, State
agencies and school food authorities
shall comply with the requirements of 7
CFR part 210 and 7 CFR parts 3015,
3016 and 3019, as applicable, which
implement the applicable Office of
Management and Budget (OMB)
Circulars, concerning the procurement
of all goods and services with nonprofit
school food service account funds.

(b) Geographic preference. (1) School
food authorities participating in the
Program, as well as State agencies
making purchases on behalf of such
school food authorities, may apply a
geographic preference when procuring
unprocessed locally grown or locally
raised fresh fruits and vegetables. When
utilizing the geographic preference to
procure such products, the school food
authority making the purchase or the
State agency making purchases on
behalf of such school food authorities
have the discretion to determine the
local area to which the geographic
preference option will be applied;

(2) For the purpose of applying the
optional geographic preference in
paragraph (b)(1) of this section,
“unprocessed locally grown or locally
raised fresh fruits and vegetables”
means only those agricultural products
that retain their inherent character. For
purposes of the FFVP, the effects of the
following processes shall not be
considered as changing fresh fruits and
vegetables into a product of a different
kind or character: cooling; refrigerating;
size adjustment made by peeling,
slicing, dicing, cutting, chopping,
shucking: washing; packaging (such as
placing fruit in cartons) and bagging
(such as placing fruits or vegetables in
bags or combining two or more types of
vegetables or fruits in a single package).

§211.14 Program assistance and
monitoring.

(a) Program assistance. Each State
agency must provide training and
technical assistance to the school food
authorities to enable them to operate the
Program successfully in selected
schools. The training for new schools
shall cover all Program requirements.

(b) Program monitoring. (1) A school
food authority must review each
participating school within the first year
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of operation to ensure that the school is
conducting the Program in accordance
with the requirements of this part and
FNS guidance. This general review,
conducted in conjunction with the on-
site review required under § 210.8 of
this chapter, will ensure that the
participating school has a financial
system in place, including a budget and
a timeline for expending Program funds,
and is using Program funds as
instructed by this part and FNS
guidance.

(2) A State agency must review the
Program performance for compliance
with the provisions of this part. This
review, to be conducted as specified by
the Secretary in guidance, may take
place in conjunction with any
administrative review or Federal
oversight activity required by this title.

(c) Corrective action. Corrective action
is required for any violation cited in a
Program review authorized in this
section. Corrective actions may include
technical assistance, training,
recalculation of data to ensure the
correctness of any Claim for
Reimbursement that is being prepared at
the time of the review, or other actions
established by the State agency.

(d) Investigations. Each State Agency
must promptly investigate complaints
received or irregularities noted in
connection with the operation of the
Program and must take appropriate
action to correct any irregularities. State
Agencies must maintain on file
evidence of such investigations and
actions. The Office of Inspector General
(OIG) of the Department must make
investigations at the request of the State
Agency or if FNS or FNSRO determines
investigations by OIG are appropriate.

§211.15 Withholding payments.

In accordance with Departmental
regulations at § 3016.43 and § 3019.62 of
this chapter, the State agency must
withhold Program payments, in whole
or in part, to any school food authority
that has failed to comply with the
provisions of this part. Program
payments must be withheld until the
school food authority takes corrective
action satisfactory to the State agency,
or gives evidence that such corrective
action will be taken, or until the State
agency terminates the grant in
accordance with § 211.16 of this part.
Subsequent to the State agency’s
acceptance of the corrective actions,
payments will be released for any
claims in accordance with the
provisions of this part.

§211.16 Suspension, termination and
grant closeout procedures.

Whenever it is determined that a State
agency has materially failed to comply
with the provisions of this part, or with
FNS guidelines, FNS may suspend or
terminate the Program or take any other
action as may be available and
appropriate. FNS and the State agency
must comply with the provisions of 7
CFR part 3016 concerning grant
suspension, termination and closeout
procedures. Furthermore, the State
agency must apply these provisions, or
the parallel provisions of 7 CFR part
3019, as applicable, to suspension or
termination of the Program in school
food authorities due to repeated failure
to meet Program requirements, as
documented by the State agency.

§211.17 Penalties.

Whoever embezzles, willfully
misapplies, steals, or obtains by fraud
any funds, assets, or property provided
under this part whether received
directly or indirectly from the
Department, shall, if such funds, assets,
or property are of a value of $100 or
more, be fined no more than $25,000 or
imprisoned not more than 5 years or
both; or if such funds, assets, or
property are of a value of less than $100,
be fined not more than $1,000 or
imprisoned not more than 1 year or
both. Whoever receives, conceals, or
retains for personal use or gain, funds,
assets, or property provided under this
part, whether received directly or
indirectly from the Department,
knowing such funds, assets, or property
have been embezzled, willfully
misapplied, stolen or obtained by fraud,
shall be subject to the same penalties.

§211.18 Management evaluations and
audits.

(a) Unless otherwise exempt, audits at
the State and school food authority
levels must be conducted in accordance
with OMB Circular A-133 and the
Department’s implementing regulations
at 7 CFR part 3052. For availability of
the OMB Circular mentioned in this
paragraph, please refer to 5 CFR part
1310.3.

(b) Each State agency must provide
FNS with full opportunity to conduct
management evaluations (including
visits to schools) of any operations of
the State agency under the Program and
provide OIG with full opportunity to
conduct audits (including visits to
schools) of all operations of the State
agency under the Program. Each State
agency must make its records available,
including records of the receipt and
expenditure of funds under the
Program, when FNS or OIG reasonably

requests. OIG must also have the right
to make audits of the records and
operations of any school.

§211.19 Educational prohibitions.

In carrying out the provisions of the
Act, the Department shall not impose
any requirements with respect to
teaching personnel, curriculum,
instructions, methods of instruction, or
materials of instruction in any school as
a condition for participation in the
Program.

§211.20 Other State agency
responsibilities.

(a) State agencies, or FNSROs where
applicable, shall disallow any portion of
a claim and recover any payment made
to a school food authority that was not
properly payable under this part. State
agencies will use their own procedures
to disallow claims and recover
overpayments already made.

(b) Each State agency shall maintain
all records pertaining to action taken
under this section. Such records shall be
retained for a period of three years after
the date of the submission of the final
Financial Status Report, except that, if
audit findings have not been resolved,
the records shall be retained beyond the
three-year period for as long as required
for the resolution of the issues raised by
the audit.

(c) If FNS does not concur with the
State agency action in paying a claim or
a reclaim, or in failing to collect an
overpayment FNS shall assert a claim
against the State agency for the amount
of such claim, reclaim or overpayment.
In all such cases, the State agency shall
have full opportunity to submit to FNS
evidence or information concerning the
action taken. If in the determination of
FNS, the State agency’s action was
unwarranted, the State agency shall
promptly pay to FNS the amount of the
claim, reclaim, or overpayment.

(d) The amounts recovered by the
State agency from schools may be
utilized to:

(1) Make reimbursement payments for
fresh fruits and vegetables served during
the fiscal year for which the funds were
initially available and

(2) Repay any State funds expended
in the reimbursement of claims under
the program and not otherwise repaid.
Any amounts recovered which are not
so utilized shall be returned to FNS in
accordance with the requirements of 7
CFR part 210.

§211.21 Nondiscrimination.

(a) In the operation of the Program, no
child shall be denied benefits or be
otherwise discriminated against because
of race, color, national origin, age, sex,
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or disability. State agencies and school
food authorities shall comply with the
requirements of Title VI of the Civil
Rights Act of 1964; title IX of the
Education Amendments of 1972; section
504 of the Rehabilitation Act of 1973;
the Age Discrimination Act of 1975;
Department of Agriculture regulations
on nondiscrimination (7 CFR parts 15,
15a and 15b); and FNS Instruction 113—
6.

(b) When accommodating children
due to medical or special dietary needs,
schools must follow the applicable
provisions in § 210.10(g) of this chapter.

§211.22 Program information.

School food authorities and schools
desiring information about the Program
should contact their State educational
agency or the appropriate FNS Regional
Office at the address or telephone
number listed on the FNS Web site
(www.fns.usda.gov/cnd).

PART 235—STATE ADMINISTRATIVE
EXPENSE FUNDS

1. The authority citation for part 235
continues to read as follows:

Authority: Secs. 7 and 10 of the Child
Nutrition Act of 1966, 80 Stat. 888, 889, as
amended (42. U.S.C. 1776, 1779).

2. Section 235.1 is amended by
adding the phrase “and the Fresh Fruit
and Vegetable Program (7 CFR part
211).” to the end of the second sentence.

Dated: February 10, 2012.

Kevin W. Concannon,

Under Secretary, Food, Nutrition, and
Consumer Services.

[FR Doc. 2012—4181 Filed 2-23-12; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF ENERGY

10 CFR Part 431

[Docket Number EERE-2010-BT-STD-
0048]

RIN 1904-AC04

Energy Conservation Program: Energy
Conservation Standards for
Distribution Transformers; Correction

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of proposed rulemaking
and public meeting; correction.

SUMMARY: The U.S. Department of
Energy (DOE) published a notice of
proposed rulemaking on February 10,
2012, which proposed to amend DOE
regulations regarding energy
conservation standards for distribution
transformers. It was recently discovered
that values in certain tables of the
proposed rule are inaccurate or absent.
This notice corrects these inaccuracies
as described.

DATES: DOE will accept comments, data
and information regarding this
correction before and after the February
23, 2012, public meeting, but no later
than April 10, 2012.

FOR FURTHER INFORMATION CONTACT:
James Raba, U.S. Department of Energy,
Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—8654. Email:
Jim.Raba@ee.doe.gov.

Ami Grace-Tardy, U.S. Department of
Energy, Office of the General Counsel,
GGC-71, 1000 Independence Avenue
SW., Washington, DC 20585-0121.
Telephone: (202) 586-5709. Email:
Ami.Grace-Tardy@hgq.doe.gov.
SUPPLEMENTARY INFORMATION:

Background

Title III, Part B of the Energy Policy
and Conservation Act of 1975 (EPCA or
the Act), Public Law 94-163 (42 U.S.C.
6291-6309, as codified), established the
Energy Conservation Program for
“Consumer Products Other Than
Automobiles.” Part C of Title III of
EPCA (42 U.S.C. 6311-6317) established
a similar program for “Certain Industrial
Equipment,” including distribution
transformers. The Energy Policy Act of
1992 (EPACT 1992), Public Law 102—
486, amended EPCA and directed DOE
to prescribe energy conservation
standards for distribution transformers.
(42 U.S.C. 6317(a)) On October 12, 2007,
DOE published a final rule that
established energy conservation
standards for liquid-immersed
distribution transformers and medium-
voltage, dry-type distribution
transformers (72 FR 58190). The Energy
Policy Act of 2005 (EPACT 2005),
Public Law 109-25, amended EPCA to
establish energy conservation standards
for low-voltage, dry-type distribution
transformers. (42 U.S.C. 6295(y)) On
February 10, 2012, DOE published a
proposed rule with amended energy
conservation standards for liquid-
immersed, medium-voltage dry-type,
and low-voltage, dry-type distribution
transformers (77 FR 7282).

Need for Correction

As published, values in certain tables
of the proposed rule are inaccurate or
absent. DOE solicits public comment on
the changes contained in this document
as part of the February 10 NOPR.

Corrections

In proposed rule FR Doc. 2012—-2642
appearing on page 7282 in the issue of
Friday, February 10, 2012, the following
corrections should be made:

1. On page 7285, Table L5 is corrected
to read as follows:

TABLE |.5—PROPOSED ELECTRICAL EFFICIENCIES FOR ALL LIQUID-IMMERSED DISTRIBUTION TRANSFORMER EQUIPMENT
CLASSES (COMPLIANCE STARTING JANUARY 1, 2016)

Standards by kVA and equipment class

Equipment class 1

Equipment class 2

kVA

%

kVA %

98.70
98.82
98.95
99.05
99.11
99.19
99.25
99.33
99.39
99.43
99.49

98.65
98.83
98.92
99.03
99.11
99.16
99.23
99.27
99.35
99.40
99.43
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TABLE |.5—PROPOSED ELECTRICAL EFFICIENCIES FOR ALL LIQUID-IMMERSED DISTRIBUTION TRANSFORMER EQUIPMENT
CLASSES (COMPLIANCE STARTING JANUARY 1, 2016)—Continued

Standards by kVA and equipment class

Equipment class 1

Equipment class 2

kVA

%

kVA

%

99.52
99.55

99.48
99.51
99.53

2. On page 7344, Table V.9 is
corrected to read as follows:

TABLE V.9—SUMMARY LIFE-CYCLE COST AND PAYBACK PERIOD RESULTS FOR DESIGN LINE 6 REPRESENTATIVE UNIT

Trial standard level

1 2 3 4 5 6
EffICIENCY (%) +rvrreeeeereeeeeeeeeeeeeeeeeeeeeeeeeeeeneeneeneeeeeeennennaes 98.00 98.60 98.80 99.17 99.17 99.44
Transformers with Net Increase in LCC (%) .....ccccveeueeenn. 0.0 71.5 17.6 36.2 36.2 93.4
Transformers with Net LCC Savings (%) ...... 0.0 28.5 82.4 63.8 63.8 6.6
Transformers with No Impact on LCC (%) . 100.0 0.0 0.0 0.0 0.0 0.0
Mean LCC Savings () ...covererererrererenenns 0 —-125 303 187 187 —881
Median PBP (YEArS) .....cccviveiereeienieeenieneenee e 0.0 247 12.8 16.3 16.3 324

3. On page 7346, Table V.20 is
corrected to read as follows:

TABLE V.20—REBUTTABLE-PRESUMPTION PAYBACK PERIODS (YEARS) FOR LOW-VOLTAGE DRY-TYPE DISTRIBUTION

TRANSFORMERS
. Trial standard level
Design line Rate?k\c;aA;;amty
1 2 3 4 5 6
B e 25 0.0 15.9 13.5 15.0 15.0 26.5
T e 75 4.2 4.2 4.4 6.4 6.4 14.9
B e 300 6.8 6.8 10.4 9.7 20.2 20.2

4. On page 7363, Table V.39 is
corrected to read as follows:

TABLE V.39—PROPOSED ENERGY CONSERVATION STANDARDS FOR LIQUID-IMMERSED DISTRIBUTION TRANSFORMERS

Standards by kVA and equipment class

Equipment class 1

Equipment class 2

kVA

%

kVA

%

98.70

98.95
99.05
99.11
99.19
99.25
99.33
99.39
99.43
99.49
99.52
99.55

98.65
98.83
98.92
99.03
99.11
99.16
99.23
99.27
99.35
99.40
99.43
99.48
99.51
99.53
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5. On pages 7363 and 7364, Table
V.41 is corrected to read as follows:

TABLE V.41—SUMMARY OF ANALYTICAL RESULTS FOR LOW-VOLTAGE, DRY-TYPE DISTRIBUTION TRANSFORMERS:
MANUFACTURER AND CONSUMER IMPACTS

Category TSL A TSL 2 TSL 3 TSL 4 TSL 5 TSL 6

Manufacturer Impacts

Industry NPV (2011$ million) ...... 203 to 236 ....... 200 to 235 ....... 19310 240 ....... 173 t0 250 ....... 164 to 263 ....... 136 to 322.
Industry NPV (% change) ........... (7.7)t10 7.7 ....... (8.9)t0 6.8 ....... (12.2) t0 9.1 ..... (21.0) to 14.1 ... | (25.2) t0 20.0 ... | (37.9) to 46.4

Consumer Mean LCC Savings (2010$)

Design line 6 —881.
Design line 7 ... 270.
Design line 8 —2812.
Design line 6 ......coceevvrveivneenens 0.0 i 247 e 128 i 16.3 i 16.3 (i 32.4.
Design line 7 .....cccceeiiiiiiiiene 45 45 47 i 6.9 i 6.9 i 18.1.
Design line 8 ......cocevvrvevvncenens 8.4 i 84 i 123 s 11.0 e 245 e 24.5.

Distribution of Consumer LCC Impacts

Design line 6

Net Cost (%) wovvevvereerrerieeneeeens
Net Benefit (%) ...
No Impact (%)

Net Cost (%) wevvveveereerierieienieeeens

Net Benefit (%) ...

No Impact (%) 0.0.
Net Cost (%) «vvvrveeeiieiieeniceiees . . . . . 78.5.
Net Benefit (%) ... e | 21.5.
No Impact (%) 0.0.

6. The first sentence on page 7365, are corrected to read as “Efficiency be no less than that required for their
column 1, paragraph 7 is corrected to (%)”. kVA rating in the table below. Liquid-
read as follows: 8. On page 7380, §431.196, immersed distribution transformers

“At TSL 3, the average LCC impact interchange the tables in paragraphs with kVA ratings not appearing in the
ranges from $303 for design line 6 to (b)(1) and (b)(2) to read as follows: table shall have their minimum
$2,625 for design line 8. The medign (b) Liquid-Immersed Distribution efficiency level determined by linear
PBP ranges from 12.8 years fo.r deS}’gn TIF ﬁ%%rm?f’?'. faliquid interpolation of the kVA and efficiency
line 6 to 4.7 years for design line 7”. . o eleency ota aquid- values immediately above and below

7. On pages 7379 and 7380, §431.196, immersed distribution transformer hat KVA rati
the “%” headings in the second row of = manufactured on or after January 1, that rating.
the tables in paragraphs (a)(1) and (a)(2) 2010, but before January 1, 2016, shall

Single-phase Three-phase
kVA Efficiency (%) kVA Efficiency (%)
98.62 98.36
98.76 98.62
98.91 98.76
99.01 98.91
99.08 99.01
99.17 99.08
99.23 99.17
99.25 99.23
99.32 99.25
99.36 99.32
99.42 99.36
99.46 99.42
99.49 99.46
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Single-phase Three-phase
kVA Efficiency (%) kVA Efficiency (%)

99.49

Note: All efficiency values are at 50 percent of nameplate-rated load, determined according to the DOE Test-Procedure. 10 CFR Part 431,

Subpart K, Appendix A.

(2) The efficiency of a liquid-
immersed distribution transformer
manufactured on or after January 1,
2016, shall be no less than that required

for their kVA rating in the table below.
Liquid-immersed distribution
transformers with kVA ratings not
appearing in the table shall have their

minimum efficiency level determined
by linear interpolation of the kVA and
efficiency values immediately above
and below that kVA rating.

Single-phase Three-phase
kVA Efficiency (%) kVA Efficiency (%)

98.70 98.65
98.82 98.83
98.95 98.92
99.05 99.03
99.11 99.11
99.19 99.16
99.25 99.23
99.33 99.27
99.39 99.35
99.43 99.40
99.49 99.43
99.52 99.48
99.55 99.51

99.53

Note: All efficiency values are at 50 percent of nameplate-rated load, determined according to the DOE Test-Procedure. 10 CFR Part 431,

Subpart K, Appendix A.

9. On pages 7380 and 7381, §431.196,
interchange the tables in paragraphs
(c)(1) and (c)(2) to read as follows:

(c) Medium-Voltage Dry-Type
Distribution Transformers.

(1) The efficiency of a medium-
voltage dry-type distribution

transformer manufactured on or after
January 1, 2010, but before January 1,
2016, shall be no less than that required
for their kVA and BIL rating in the table
below. Medium-voltage dry-type
distribution transformers with kVA

rating.

ratings not appearing in the table shall
have their minimum efficiency level
determined by linear interpolation of
the kVA and efficiency values
immediately above and below that kVA

Single-phase Three-phase
BIL* 20-45 kV 46-95 kV 296 kV BIL* 20-45 kV 46-95 kV >96 kV
Efficiency Efficiency Efficiency Efficiency Efficiency Efficiency
kVA (%) (%) (%) kVA (%) (%) (%)
98.10 97.86 15 97.50 97.18
98.33 98.12 30 97.90 97.63
98.49 98.30 45 98.10 97.86
98.60 98.42 75 98.33 98.12
98.73 98.57 1125 98.49 98.30
98.82 98.67 150 98.60 98.42
98.96 98.83 225 98.73 98.57
99.07 98.95 300 98.82 98.67
99.14 99.03 500 98.96 98.83
99.22 99.12 750 99.07 98.95
99.27 99.18 1000 99.14 99.03
99.31 99.23 1500 99.22 99.12
2000 99.27 99.18
2500 99.31 99.23

*BIL means basic impulse insulation level.

Note: All efficiency values are at 50 percent of nameplate rated load, determined according to the DOE Test-Procedure. 10 CFR Part 431,

Subpart K, Appendix A.

(2) The efficiency of a medium-
voltage dry-type distribution
transformer manufactured on or after

January 1, 2016, shall be no less than
that required for their kVA and BIL
rating in the table below. Medium-

voltage dry-type distribution
transformers with kVA ratings not
appearing in the table shall have their
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minimum efficiency level determined efficiency values immediately above
by linear interpolation of the kVA and and below that kVA rating.
Single-phase Three-phase
BIL* 20-45 KV 46-95 KV >96 kV BIL* 20-45 KV 46-95 kV >96 kV
Efficiency Efficiency Efficiency Efficiency Efficiency Efficiency
KVA (%) (%) (%) kVA (%) (%) (%)
98.10 97.86 15 97.50 97.18
98.33 98.12 30 97.90 97.63
98.49 98.30 45 98.10 97.86
98.60 98.42 75 98.33 98.13
98.73 98.57 112.5 98.52 98.36
98.82 98.67 150 98.65 98.51 | oo
98.96 98.83 225 98.82 98.69 98.57
99.07 98.95 300 98.93 98.81 98.69
99.14 99.03 500 99.09 98.99 98.89
99.22 99.12 750 99.21 99.12 99.02
99.27 99.18 1000 99.28 99.20 99.11
99.31 99.23 1500 99.37 99.30 99.21
2000 99.43 99.36 99.28
2500 99.47 99.41 99.33

* BIL means basic impulse insulation level.

Note: All efficiency values are at 50 percent of nameplate rated load, determined according to the DOE Test-Procedure. 10 CFR Part 431,

Subpart K, Appendix A.

Issued in Washington, DC, on February 15,
2012.

Kathleen B. Hogan,

Deputy Assistant Secretary, Energy Efficiency
and Renewable Energy.

[FR Doc. 2012-3987 Filed 2-23-12; 8:45 am]
BILLING CODE 6450-01-P

SMALL BUSINESS ADMINISTRATION

13 CFR Part 121
RIN 3245-AG30

Small Business Size Standards: Health
Care and Social Assistance

AGENCY: U.S. Small Business
Administration.

ACTION: Proposed rule.

SUMMARY: The U.S. Small Business
Administration (SBA) proposes to
increase small business size standards
for 28 industries in North American
Industry Classification System (NAICS)
Sector 62, Health Care and Social
Assistance. As part of its ongoing
comprehensive review of all size
standards, SBA has evaluated all size
standards in NAICS Sector 62 to
determine whether the existing size
standards should be retained or revised.
This proposed rule is one of a series of
proposed rules that will review size
standards of industries grouped by
NAICS Sector. SBA issued a White
Paper entitled “Size Standards
Methodology” and published a notice in
the October 21, 2009 issue of the
Federal Register that the “Size
Standards Methodology”” White Paper

was available on its Web site at
www.sba.gov/size for public review and
comments (74 FR 53940). The “Size
Standards Methodology” White Paper
explains how SBA establishes, reviews,
and modifies its receipts based and
employee based small business size
standards. In this proposed rule, SBA
has applied its methodology that
pertains to establishing, reviewing, and
modifying a receipts based size
standard.

DATES: SBA must receive comments to
this proposed rule on or before April 24,
2012.
ADDRESSES: You may submit comments,
identified by RIN 3245—-AG30 by one of
the following methods: (1) Federal
eRulemaking Portal:
www.regulations.gov, following the
instructions for submitting comments;
or (2) Mail/Hand Delivery/Courier:
Khem R. Sharma, Ph.D., Chief, Size
Standards Division, 409 Third Street
SW., Mail Code 6530, Washington, DC
20416. SBA will not accept comments to
this proposed rule submitted by email.
SBA will post all comments to this
proposed rule without change on
www.regulations.gov. If you wish to
submit confidential business
information (CBI) as defined in the User
Notice at www.regulations.gov, you
must submit such information to U.S.
Small Business Administration, Khem
R. Sharma, Ph.D., Chief, Size Standards
Division, 409 Third Street SW., Mail
Code 6530, Washington, DC 20416, or
send an email to sizestandards@sba.gov.
Highlight the information that you
consider to be CBI and explain why you
believe SBA should hold this

information as confidential. SBA will
review your information and determine
whether it will make the information
public or not.

FOR FURTHER INFORMATION CONTACT:
Khem R. Sharma, Ph.D., Chief, Size
Standards Division, (202) 205—-6618 or
sizestandards@sba.gov.

SUPPLEMENTARY INFORMATION: To
determine eligibility for Federal small
business assistance, SBA establishes
small business size definitions (referred
to as size standards) for private sector
industries in the United States. SBA
uses two primary measures of business
size: average annual receipts and
average number of employees. SBA uses
financial assets, electric output, and
refining capacity to measure the size of
a few specialized industries. In
addition, SBA’s Small Business
Investment Company (SBIC), Certified
Development Company (504), and 7(a)
Loan Programs use either the industry
based size standards or net worth and
net income based alternative size
standards to determine eligibility for
those programs. At the beginning of the
current comprehensive size standards
review, there were 41 different size
standards covering 1,141 NAICS
industries and 18 sub-industry activities
(referred to as “‘exceptions” in SBA’s
table of size standards). Thirty-one of
these size levels were based on average
annual receipts, seven were based on
average number of employees, and three
were based on other measures.

Over the years, SBA has received
comments that its size standards have
not kept up with changes in the
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economy, in particular the changes in
the Federal contracting marketplace and
industry structure. The last time SBA
conducted a comprehensive review of
all size standards was during the late
1970s and early 1980s. Since then, most
reviews of size standards were limited
to a few specific industries in response
to requests from the public and Federal
agencies. SBA also reviews the effect of
inflation on its size standards and
makes necessary adjustments to its
monetary based size standards at least
once every five years. SBA’s latest
inflation adjustment to size standards
was published in the Federal Register
on July 18, 2008 (73 FR 41237).

SBA proposed new size standards for
a number of industries in NAICS Sector
62 on May 4, 1999 (64 FR 23798), when
the Standard Industrial Classification
(SIC) System was in use. Subsequently,
effective October 1, 2000, SBA adopted
NAICS as the basis for small business
size standards, thereby replacing the SIC
System. Therefore, when SBA issued a
final rule on November 17, 2000 (65 FR
69432), the adopted size standards in
the final rule were based on the NAICS.
The industries that are now in NAICS
Subsector 621(Ambulatory Health Care
Services), NAICS Subsector 622
(Hospitals), and NAICS Subsector 623
(Nursing and Residential Care Facilities)
were part of SIC Major Industry Group
80, Health Services, while industries
now in NAICS Subsector 624 (Social
Assistance) were part of the SIC Major
Industry Group 83, Social Services.

Because of changes in the Federal
marketplace and industry structure
since the last comprehensive size
standards review, SBA recognizes that
current data may no longer support
some of its existing size standards.
Accordingly, in 2007, SBA began a
comprehensive review of all size
standards to determine if they are
consistent with current data, and to
adjust them when necessary. In
addition, on September 27, 2010, the
President of the United States signed the
Small Business Jobs Act of 2010 (Jobs
Act). The Jobs Act directs SBA to
conduct a detailed review of all size
standards and to make appropriate
adjustments to reflect market conditions
(Sec. 1344, Pub. L. 111-240, 124 Stat.
2545). Specifically, the Jobs Act requires
SBA to conduct a detailed review of at
least one-third of all size standards
during every 18-month period from the
date of its enactment . In addition, the
Jobs Act requires that SBA conduct a
review of all size standards not less
frequently than once every five years
thereafter. Reviewing existing small
business size standards and making
appropriate adjustments based on

current data are also consistent with
Executive Order 13563 on improving
regulation and regulatory review.

Rather than review all size standards
at one time, SBA is reviewing size
standards on a Sector by Sector basis. A
NAICS Sector generally consists of 25 to
75 industries, except for NAICS Sector
31-33, Manufacturing, which has
considerably more industries. Once SBA
completes its review of size standards
for industries in a NAICS Sector, it
issues a proposed rule to revise size
standards for those industries for which
it believes currently available data and
other relevant factors support doing so.

Below is a discussion of the size
standards methodology for establishing
receipts based size standards that SBA
applied to this proposed rule, including
analyses of industry structure, Federal
procurement trends and other factors for
industries reviewed in this proposed
rule, the impact of the proposed
revisions to size standards on Federal
small business assistance, and the
evaluation of whether a revised size
standard would exclude dominant firms
from being considered small.

Size Standards Methodology

As stated above, SBA has developed
a ““Size Standards Methodology” for
developing, reviewing, and modifying
size standards when necessary. SBA has
published the document on its Web site
at www.sba.gov/size for public review
and comments and included it as a
supporting document in the electronic
docket of this proposed rule at
www.regulations.gov. SBA does not
apply all features of its “‘Size Standards
Methodology” to all industries because
not all features are appropriate. For
example, since all industries in NAICS
Sector 62 have receipts based size
standards, the methodology described in
this proposed rule applies to
establishing receipts based size
standards. However, the methodology is
made available in its entirety for parties
who have an interest in SBA’s overall
approach to establishing, evaluating,
and modifying small business size
standards. SBA always explains its
analysis in individual proposed and
final rules relating to size standards for
specific industries.

SBA welcomes comments from the
public on a number of issues concerning
its “Size Standards Methodology,” such
as whether there are other approaches to
establishing and modifying size
standards; whether there are alternative
or additional factors that SBA should
consider; whether SBA’s approach to
small business size standards makes
sense in the current economic
environment; whether SBA’s use of

anchor size standards is appropriate;
whether there are gaps in SBA’s
methodology because the data it uses
are not current or sufficiently
comprehensive; and whether there are
other data, facts, and/or issues that SBA
should consider. Comments on SBA’s
methodology should be submitted via
(1) the Federal eRulemaking Portal:
www.regulations.gov, using docket
number SBA-2009-0008 and following
the instructions for submitting
comments; or (2) Mail/Hand Delivery/
Courier: Khem R. Sharma, Ph.D., Chief,
Size Standards Division, 409 Third
Street SW., Mail Code 6530,
Washington, DC 20416. As with
comments received to this and other
proposed rules, SBA will post all
comments on its methodology on
www.regulations.gov. As of December 9,
2011, SBA has received 13 comments to
its ““Size Standards Methodology.” The
comments are available to the public at
www.regulations.gov. SBA continues to
welcome comments on its methodology
from interested parties. SBA will not
accept comments to its “Size Standards
Methodology” submitted by email.

Congress granted SBA’s Administrator
discretion to establish detailed small
business size standards. 15 U.S.C.
632(a)(2). Specifically, Section 3(a)(3) of
the Small Business Act requires that
“* * * the [SBA] Administrator shall
ensure that the size standard varies from
industry to industry to the extent
necessary to reflect the differing
characteristics of the various industries
and consider other factors deemed to be
relevant by the Administrator.” 15
U.S.C. 632(a)(3). Accordingly, the
economic structure of an industry is the
basis for developing and modifying
small business size standards. SBA
identifies the small business segment of
an industry by examining data on the
economic characteristics defining the
industry structure (as described below).
In addition, SBA considers current
economic conditions, its mission and
program objectives, the
Administration’s current policies,
suggestions from industry groups and
Federal agencies, and public comments
on the proposed rule. SBA also
examines whether a size standard based
on industry and other relevant data
successfully excludes businesses that
are dominant in the industry.

This proposed rule includes
information regarding the factors SBA
evaluated and the criteria it used to
propose adjustments to certain size
standards in NAICS Sector 62. The rule
also explains why SBA has proposed to
adjust some size standards in NAICS
Sector 62 but not others. This proposed
rule affords the public an opportunity to
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review and to comment on SBA’s
proposals to revise size standards in
NAICS Sector 62, as well as on the data
and methodology it uses to evaluate and
revise a size standard. The public can
also comment on those industries for
which SBA did not propose changes to
their size standards.

Industry Analysis

For the current comprehensive size
standards review, SBA has established
three “base” or “anchor” size standards:
$7 million in average annual receipts for
industries that have receipts based size
standards, 500 employees for
manufacturing and other industries that
have employee based size standards
(except for Wholesale Trade), and 100
employees for industries in the
Wholesale Trade Sector. SBA
established 500 employees as the anchor
size standard for manufacturing
industries at its inception in 1953.
Shortly thereafter SBA established $1
million in average annual receipts as the
anchor size standard for
nonmanufacturing industries. SBA has
periodically increased the receipts
based anchor size standard for inflation,
and today it is $7 million. Since 1986,
the size standard for all industries in the
Wholesale Trade Sector for SBA
financial assistance and for most
Federal programs has been 100
employees. However, the 100 employee
size standards do not apply to Federal
procurement programs. Rather, for
Federal procurement the size standard
for all industries in Wholesale Trade
and for all industries in Retail Trade
(NAICS Sector 44—45) is 500 employees
under SBA’s nonmanufacturer rule. See
13 CFR 121.406(b).

These long-standing anchor size
standards have stood the test of time
and gained legitimacy through practice
and general public acceptance. An
anchor is neither a minimum nor a
maximum size standard. It is a common
size standard for a large number of
industries that have similar economic
characteristics and serves as a reference
point in evaluating size standards for
individual industries. SBA uses the
anchor in lieu of trying to establish
precise small business size standards for
each industry. Otherwise, theoretically,
the number of size standards might be
as high as the number of industries for
which SBA establishes size standards
(1,141). Furthermore, the data SBA
analyzes are static, while the U.S.
economy is not. Hence, absolute
precision is impossible. Therefore, SBA
presumes an anchor size standard is
appropriate for a particular industry
unless that industry displays economic
characteristics that are considerably

different from others with the same
anchor size standard.

When evaluating a size standard, SBA
compares the economic characteristics
of the industry under review to the
average characteristics of industries
with one of the three anchor size
standards (referred to as the ‘“‘anchor
comparison group”’). This allows SBA to
assess the industry structure and to
determine whether the industry is
appreciably different from the other
industries in the anchor comparison
group. If the characteristics of a specific
industry under review are similar to the
average characteristics of the anchor
comparison group, the anchor size
standard is generally appropriate for
that industry. SBA may consider
adopting a size standard below the
anchor when (1) all or most of the
industry characteristics are significantly
smaller than the average characteristics
of the anchor comparison group, or (2)
other industry considerations strongly
suggest that the anchor size standard
would be an unreasonably high size
standard for the industry.

If the specific industry’s
characteristics are significantly higher
than those of the anchor comparison
group, then a size standard higher than
the anchor size standard may be
appropriate. The larger the differences
are between the characteristics of the
industry under review and those in the
anchor comparison group, the larger
will be the difference between the
appropriate industry size standard and
the anchor size standard. To determine
a size standard above the anchor size
standard, SBA analyzes the
characteristics of a second comparison
group. For industries with receipts
based size standards, including those in
NAICS Sector 62 that are the subject of
this proposed rule, SBA developed a
second comparison group consisting of
industries that have the highest levels of
receipts based size standards. To
determine a size standard above the
anchor size standard, SBA analyzes the
characteristics of this second
comparison group. The size standards
for this group of industries range from
$23 million to $35.5 million in average
annual receipts; the weighted average
size standard for the group is $29
million. SBA refers to this comparison
group as the “higher level receipts based
size standard group.”

The primary industry factors that SBA
evaluates include average firm size,
startup costs and entry barriers, industry
competition, and distribution of firms
by size. SBA evaluates, as an additional
primary factor, the impact that revising
size standards might have on Federal
contracting assistance to small

businesses. These are, generally, the five
most important factors SBA examines
when establishing or revising a size
standard for an industry. However, SBA
will also consider and evaluate other
information that it believes is relevant to
a particular industry (such as
technological changes, growth trends,
SBA financial assistance, other program
factors, etc.). SBA also considers the
possible impacts of size standard
revisions on eligibility for Federal small
business assistance, current economic
conditions, the Administration’s
policies, and suggestions from industry
groups and Federal agencies. Public
comments on a proposed rule also
provide important additional
information. SBA thoroughly reviews all
public comments before making a final
decision on its proposed size standards.
Below are brief descriptions of each of
the five primary factors that SBA has
evaluated for each industry in NAICS
Sector 62 being reviewed in this
proposed rule. A more detailed
description of this analysis is provided
in SBA’s ““Size Standards
Methodology,” available at http://
www.sba.gov/size.

1. Average firm size. SBA computes
two measures of average firm size:
simple average and weighted average.
For industries with receipts based size
standards, the simple average is the total
receipts of the industry divided by the
total number of firms in the industry.
The weighted average firm size is the
sum of weighted simple averages in
different receipts size classes, where
weights are the shares of total industry
receipts for respective size classes. The
simple average weighs all firms within
an industry equally regardless of their
size. The weighted average overcomes
that limitation by giving more weight to
larger firms.

If the average firm size of an industry
is significantly higher than the average
firm size of industries in the anchor
comparison industry group, this will
generally support a size standard higher
than the anchor size standard.
Conversely, if the industry’s average
firm size is similar to or significantly
lower than that of the anchor
comparison industry group, it will be a
basis to adopt the anchor size standard,
or in rare cases, a standard lower than
the anchor.

2. Startup costs and entry barriers.
Startup costs reflect a firm’s initial size
in an industry. New entrants to an
industry must have sufficient capital
and other assets to start and maintain a
viable business. If new firms entering a
particular industry have greater capital
requirements than firms in industries in
the anchor comparison group, this can
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be a basis for establishing a size
standard higher than the anchor size
standard. In lieu of actual startup costs
data, SBA uses average assets as a proxy
to measure the capital requirements for
new entrants to an industry.

To calculate average assets, SBA
begins with the sales to total assets ratio
for an industry from the Risk
Management Association’s Annual
eStatement Studies. SBA then applies
these ratios to the average receipts of
firms in that industry. An industry with
average assets that are significantly
higher than those of the anchor
comparison group is likely to have
higher startup costs; this in turn will
support a size standard higher than the
anchor. Conversely, an industry with
average assets that are similar to or
lower than those of the anchor
comparison group is likely to have
lower startup costs; this will support the
anchor standard or one lower than the
anchor.

3. Industry competition. Industry
competition is generally measured by
the share of total industry receipts
generated by the largest firms in an
industry. SBA generally evaluates the
share of industry receipts generated by
the four largest firms in each industry.
This is referred to as the “four-firm
concentration ratio,” a commonly used
economic measure of market
competition. SBA compares the four-
firm concentration ratio for an industry
to the average four-firm concentration
ratio for industries in the anchor
comparison group. If a significant share
of economic activity within the industry
is concentrated among a few relatively
large companies, all else being equal,
SBA will establish a size standard
higher than the anchor size standard.
SBA does not consider the four-firm
concentration ratio as an important
factor in assessing a size standard if its
value for an industry under review is
less than 40 percent. For industries in
which the four-firm concentration ratio
is 40 percent or more, SBA examines the
average size of the four largest firms in
determining a size standard.

4. Distribution of firms by size. SBA
examines the shares of industry total
receipts accounted for by firms of
different receipts and employment size
classes in an industry. This is an
additional factor SBA evaluates in
assessing competition within an
industry. If most of an industry’s
economic activity is attributable to
smaller firms, this generally indicates
that small businesses are competitive in
that industry. This can support adopting
the anchor size standard. If most of an
industry’s economic activity is
attributable to larger firms, this

indicates that small businesses are not
competitive in that industry. This can
support adopting a size standard above
the anchor.

Concentration is a measure of
inequality of distribution. To determine
the degree of inequality of distribution
in an industry, SBA computes the Gini
coefficient by constructing the Lorenz
curve. The Lorenz curve presents the
cumulative percentages of units (firms)
along the horizontal axis and the
cumulative percentages of receipts (or
other measures of size) along the
vertical axis. (For further detail, please
refer to SBA’s “Size Standards
Methodology” on its Web site at
www.sba.gov/size.) Gini coefficient
values vary from zero to one. If receipts
are distributed equally among all the
firms in an industry, the value of the
Gini coefficient will equal zero. If an
industry’s total receipts are attributed to
a single firm, the Gini coefficient will
equal one.

SBA compares the Gini coefficient
value for an industry with that for
industries in the anchor comparison
group. If the Gini coefficient value for
an industry is higher than it is for
industries in the anchor comparison
industry group, all else being equal, this
may warrant a higher size standard than
the anchor. Conversely, if an industry’s
Gini coefficient is similar to or lower
than that for the anchor group, the
anchor standard, or in some cases a
standard lower than the anchor, may be
adopted.

5. Impact on Federal contracting and
SBA loan programs. SBA examines the
possible impact a size standard change
may have on Federal small business
assistance. This most often focuses on
the share of Federal contracting dollars
awarded to small businesses in the
industry in question. In general, if the
small business share of Federal
contracting in an industry with
significant Federal contracting is
appreciably less than the small business
share of the industry’s total receipts,
there is justification for considering a
size standard higher than the existing
size standard. The disparity between the
small business Federal market share and
industry-wide small business share may
be due to various factors, such as
extensive administrative and
compliance requirements associated
with Federal contracts, the different
skill set required by Federal contracts as
compared to typical commercial
contracting work, and the size of
Federal contracts. These, as well as
other factors, are likely to influence the
type of firms within an industry that
compete for Federal contracts. By
comparing the small business Federal

contracting share with the industry-
wide small business share, SBA
includes in its size standards analysis
the latest Federal contracting trends.
This analysis may support a size
standard larger than the current size
standard.

SBA considers Federal contracting
trends in the size standards analysis
only if (1) the small business share of
Federal contracting dollars is at least 10
percent lower than the small business
share of total industry receipts, and (2)
the amount of total Federal contracting
averages $100 million or more during
the latest three fiscal years. These
thresholds reflect significant levels of
contracting where a revision to a size
standard may have an impact on
contracting opportunities to small
businesses.

Besides the impact on small business
Federal contracting, SBA also evaluates
the impact of a proposed size standard
revision on SBA’s loan programs. For
this, SBA examines the volume and
number of SBA’s guaranteed loans
within an industry and the size of firms
obtaining those loans. This allows SBA
to assess whether the existing or the
proposed size standard for a particular
industry may restrict the level of
financial assistance to small firms. If the
analysis shows that the current size
standards have impeded financial
assistance to small businesses, higher
size standards may be supportable.
However, if small businesses under
current size standards have been
receiving significant amounts of
financial assistance through SBA’s loan
programs, or if the financial assistance
has been provided mainly to businesses
that are much smaller than the existing
size standards, this factor is not
considered for determining the size
standard.

Sources of Industry and Program Data

SBA'’s primary source of industry data
used in this proposed rule is a special
tabulation of the 2007 Economic Census
(see www.census.gov/econ/census07/)
prepared by the U.S. Bureau of the
Census (Census Bureau) for SBA. The
2007 Economic Census data are the
latest available. The special tabulation
provides SBA with data on the number
of firms, number of establishments,
number of employees, annual payroll,
and annual receipts of companies by
NAICS Sector (2-digit level), Subsector
(3-digit level), Industry Group (4-digit
level), Industry (6-digit level). These
data are arrayed by various classes of
firms’ size based on the overall number
of employees and receipts of the entire
enterprise (all establishments and
affiliated firms) from all industries. The
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special tabulation enables SBA to
evaluate average firm size, the four-firm
concentration ratio, and distribution of
firms by various receipts and
employment size classes.

In some cases, where data were not
available due to disclosure prohibitions
in the Census Bureau’s tabulation, SBA
either estimated missing values using
available relevant data or examined data
at a higher level of industry aggregation,
such as at the NAICS 2-digit (Sector), 3-
digit (Subsector), or 4-digit (Industry
Group) level. In some instances, SBA’s
analysis was based only on those factors
for which data were available or
estimates of missing values were
possible.

To calculate average assets, SBA used
sales to total assets ratios from the Risk
Management Association’s Annual
eStatement Studies (see http://
www.statementstudies.org/) from 2008
to 2010.

To evaluate Federal contracting
trends, SBA examined data on Federal
contract awards for fiscal years 2008 to
2010. The data are available from the
U.S. General Service Administration’s
Federal Procurement Data System—
Next Generation (FPDS-NG).

To assess the impact on financial
assistance to small businesses, SBA
examined data on its own guaranteed
loan programs for fiscal years 2008 to
2010.

Data sources and estimation
procedures SBA uses in its size
standards analysis are documented in
detail in SBA’s “Size Standards
Methodology” White Paper, which is
available at www.sbha.gov/size.

Dominance in Field of Operation

Section 3(a) of the Small Business Act
(15 U.S.C. 632(a)) defines a small
business concern as one that is (1)
Independently owned and operated, (2)
not dominant in its field of operation,
and (3) within a specific small business
definition or size standard established
by the SBA Administrator. SBA
considers as part of its evaluation
whether a business concern at a
proposed size standard would be
dominant in its field of operation. For
this, SBA generally examines the
industry’s market share of firms at the
proposed standard. Market share and
other factors may indicate whether a
firm can exercise a major controlling
influence on a national basis in an
industry where a significant number of
business concerns are engaged. If a
contemplated size standard includes a
dominant firm, SBA will consider a
lower size standard to exclude the
dominant firm from being defined as
small.

Selection of Size Standards

To simplify size standards, for the
ongoing comprehensive review of
receipts based size standards, SBA has
proposed to select size standards from a
limited number of levels. For many
years, SBA has been concerned about
the complexity of determining small
business status caused by a large
number of varying receipts based size
standards (see 69 FR 13130 (March 4,
2004) and 57 FR 62515 (December 31,
1992)). At the beginning of the current
comprehensive size standards review,
there were 31 different levels of receipts
based size standards. They ranged from
$0.75 million to $35.5 million, and
many of them applied to one or only a
few industries. SBA believes that size
standards with such a large number of
small variations among them are both
unnecessary and difficult to justify
analytically. To simplify managing and
using size standards, SBA proposes that
there be fewer size standard levels. This
will produce more common size
standards for businesses operating in
related industries. This will also result
in greater consistency among the size
standards for industries that have
similar economic characteristics.

SBA proposes, therefore, to apply one
of eight “fixed” receipts based size
standards to each industry in NAICS
Sector 62. All size standards in NAICS
Sector 62 are based on average annual
receipts. The eight “fixed” receipts
based size standard levels are $5
million, $7 million, $10 million, $14
million, $19 million, $25.5 million, $30
million, and $35.5 million. SBA
established these eight receipts based
size standard based on the current
minimum, the current maximum, and
the most commonly used current
receipts based size standards. At the
start of the current comprehensive
review, the most commonly used
receipts based size standards clustered
around the following: $2.5 million to
$4.5 million, $7 million, $9 million to
$10 million, $12.5 million to $14
million, $25 million to $25.5 million,
and $33.5 million to $35.5 million. SBA
selected $7 million as one of eight fixed
levels of receipts based size standards
because it is an anchor standard for
receipts based standards. The lowest or
minimum receipts based size level will
be $5 million. Other than the size
standards for agriculture and industries
with receipts based on commissions
(such as real estate brokers and travel
agents), the $5 million size standard
includes those industries with the
lowest receipts based standards, which
ranged from $2 million to $4.5 million
at the start of comprehensive size

standards review. Among the higher
level size clusters, SBA has set four
fixed levels: $10 million, $14 million,
$25.5 million, and $35.5 million.
Because of large intervals between some
of the fixed levels, SBA established two
intermediate levels, namely $19 million
between $14 million and $25.5 million,
and $30 million between $25.5 million
and $35.5 million. These two
intermediate levels reflect roughly the
same proportional differences as
between the other two successive levels.

To simplify size standards further,
SBA may propose a common size
standard for closely related industries.
Although the size standard analysis may
support a separate size standard for each
industry, SBA believes that establishing
different size standards for closely
related industries may not always be
appropriate. For example, in cases
where many of the same businesses
operate in the same multiple industries,
a common size standard for those
industries might better reflect the
Federal marketplace. This might also
make size standards among related
industries more consistent than separate
size standards for each of those
industries. This led SBA to establish a
common size standard for the
information technology (IT) services
(NAICS 541511, NAICS 541112, NAICS
541513, NAICS 541519, and NAICS
811212), even though the industry data
might support a distinct size standard
for each industry (see 57 FR 27906 (June
23, 1992)). In NAICS Sector 62,
currently all industries in NAICS
Industry Group 6211 (Offices of
Physicians), all industries in NAICS
Industry Group 6213 (Offices of Other
Health Practitioners), and all industries
in NAICS Industry Group 6215 (Medical
and Diagnostic Laboratories) have
common size standards. Similarly, all
industries in NAICS Subsector 622
(Hospitals) and all industries in NAICS
Subsector 624 (Social Assistance) have
common size standards. In this
proposed rule, SBA proposes to retain
common size standards for NAICS
Industry Group 6211, NAICS Industry
Group 6213, NAICS Subsector 622, and
NAICS Industry Group 6241 (Individual
and Family Services) and proposes a
new common size standard for NAICS
Industry Group 6232 (Residential
Mental Retardation, Mental Health and
Substance Abuse Facilities). Whenever
SBA proposes a common size standard
for closely related industries, it will
provide its justification.

Evaluation of Industry Structure

SBA evaluated the structure of the 39
industries in NAICS Sector 62, Health
Care and Social Assistance, to assess the
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appropriateness of the current size
standards. As described above, SBA
compared data on the economic
characteristics of each industry to the
average characteristics of industries in
two comparison groups. The first
comparison group consists of all
industries with a size standard of $7
million size and is referred to as the
“receipts based anchor comparison
group.” Because the goal of SBA’s size
standards review is to assess whether a
specific industry’s size standard should
be the same as or different from the
anchor size standard, this is the most
logical group of industries to analyze. In
addition, this group includes a
sufficient number of firms to provide a
meaningful assessment and comparison
of industry characteristics.

If the characteristics of an industry are
similar to the average characteristics of
industries in the anchor comparison
group, the anchor size standard is
generally considered appropriate for
that industry. If an industry’s structure
is significantly different from industries
in the anchor group, a size standard
lower or higher than the anchor size
standard might be appropriate. The
level of the new size standard is based
on the difference between the
characteristics of the anchor comparison
group and a second industry
comparison group. As described above,
the second comparison group for
receipts based standards consists of
industries with the highest receipts
based size standards, ranging from $23
million to $35.5 million. The average
size standard for this group is $29

million. SBA refers to this group of
industries as the “higher level receipts
based size standard comparison group.”
SBA determines differences in industry
structure between an industry under
review and the industries in the two
comparison groups by comparing data
on each of the industry factors,
including average firm size, average
assets size, the four-firm concentration
ratio, and the Gini coefficient of
distribution of firms by size. Table 1,
Average Characteristics of Receipts
Based Comparison Groups, (below)
shows the average firm size (both simple
and weighted), average assets size, four-
firm concentration ratio, average
receipts of the four largest firms, and the
Gini coefficient for both anchor level
and higher level comparison groups for
receipts based size standards.

TABLE 1—AVERAGE CHARACTERISTICS OF RECEIPTS BASED COMPARISON GROUPS

Average firm size ;
o " Average receipts
Receipts based ($ million) Average assets Fourtfer of four largest Gini iciont
comparison group - size concentration firms ini coefficien
: Weighted ($ million) ratio (%) DY
Simple average average ($ million)
Anchor Level 1.32 19.63 0.84 16.6 196.4 0.693
Higher Level 5.07 116.84 3.20 32.1 1,376.0 0.830

*To be used for industries with a four-firm concentration ratio of 40% or greater.

Derivation of Size Standards Based on
Industry Factors

For each industry factor in Table 1,
SBA derives a separate size standard
based on the differences between the
values for an industry under review and
the values for the two comparison
groups. If the industry value for a
particular factor is near the
corresponding factor for the anchor
comparison group, SBA will consider
the $7 million anchor size standard
appropriate for that factor.

An industry factor significantly above
or below the anchor comparison group
will generally imply a size standard for
that industry above or below the $7
million anchor. The new size standard
in these cases is based on the
proportional difference between the
industry value and the values for the
two comparison groups.

For example, if an industry’s simple
average receipts are $3.3 million, that
can support a $19 million size standard.
The $3.3 million level is 52.8 percent
between $1.32 million for the anchor
comparison group and $5.07 million for
the higher level comparison group
(($3.30 million — $1.32 million) +
($5.07 million — $1.32 million) = 0.528
or 52.8%). This proportional difference
is applied to the difference between the
$7 million anchor size standard and
average size standard of $29 million for
the higher level size standard group and
then added to $7 million to estimate a
size standard of $18.61 million ([{$29.0
million — $7.0 million} * 0.528] + $7.0
million = $18.61 million). The final step
is to round the estimated $18.61 million
size standard to the nearest fixed size
standard, which in this example is
$19 million.

SBA applies the above calculation to
derive a size standard for each industry
factor. Detailed formulas involved in
these calculations are presented in
SBA’s ““Size Standards Methodology,”
which is available on its Web site at
www.sba.gov/size. (However, it should
be noted that figures in the “Size
Standards Methodology”” White Paper
are based on 2002 Economic Census
data and are different from those
presented in this proposed rule. That is
because when SBA prepared its ““Size
Standards Methodology,” the 2007
Economic Census data were not yet
available). Table 2, Values of Industry
Factors Supported Size Standards,
(below) shows ranges of values for each
industry factor and the levels of size
standards supported by those values.

TABLE 2—VALUES OF INDUSTRY FACTORS AND SUPPORTED SIZE STANDARDS

If simple average Or if weighted average Or if average assets Or if average receipts or if ;Qgg;g%':‘r%
receipts size receipts size size of largest four firms Gini coefficient i
($ million) ($ million) ($ million) ($ million) ($ million)
<115 <15.22 e <0.73 oo <1428 .o, <0.686 .....occvvvvieeieis 5.0
1.15t0 1.57 .. 15.22 to 26.26 0.73t0 1.00 .... 142.8 10 276.9 ............. 0.686 to 0.702 ... 7.0
1.58 10 2.17 .. 26.27 to 41.73 1.01t0 1.37 .... 277.0t0 464.5 ............. 0.703 to 0.724 ... 10.0
2.181t02.94 .. 41.74 to 61.61 1.38101.86 ... 464.6 to 705.8 ............. 0.725 t0 0.752 ... 14.0
2.951t03.92 .. 61.62 to 87.02 1.87102.48 ... 7059 to 1,014.1 .......... 0.753 t0 0.788 ... 19.0
3.93 to 4.86 87.03 to 111.32 2.49 to 3.07 1,014.2 t0 1,309.0 ....... 0.789 to 0.822 25.5
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TABLE 2—VALUES OF INDUSTRY FACTORS AND SUPPORTED SIZE STANDARDS—Continued
If simple average Or if weighted average Or if average assets Or if average receipts or if ;anstlira?ﬂl;%
receipts size receipts size size of largest four firms Gini coefficient is
($ million) ($ million) ($ million) ($ million) ($ million)
4.87t05.71 .o 111.33 to 133.41 ........ 3.08 10 3.61 ...ceeevennne 1,309.1 to 1,577.1 ....... 0.82310 0.853 ............. 30.0
>5.71 >133.41 e, >3.61 >1,577.1 >0.853 35.5

Derivation of Size Standard Based on
Federal Contracting Factor

Besides industry structure, SBA also
evaluates Federal contracting data to
assess how successful small businesses
are in getting Federal contracts under
the existing size standards. For
industries where the small business
share of total Federal contracting dollars
is 10 to 30 percent lower than the small
business share of total industry receipts,
SBA has designated a size standard one
level higher than their current size
standard. For industries where the small
business share of total Federal
contracting dollars is more than 30
percent lower than the small business
share of total industry receipts, SBA has
designated a size standard two levels
higher than the current size standard.

Because of the complex relationships
among several variables affecting small
business participation in the Federal
marketplace, SBA has chosen not to
designate a size standard for the Federal
contracting factor alone that is more
than two levels above the current size
standard. SBA believes that a larger
adjustment to size standards based on
Federal contracting activity should be
based on a more detailed analysis of the
impact of any subsequent revision to the
current size standard. In limited
situations, however, SBA may conduct

a more extensive examination of Federal
contracting experience. This may
support a different size standard than
indicated by this general rule and take
into consideration significant and
unique aspects of small business
competitiveness in the Federal contract
market. SBA welcomes comments on its
methodology for incorporating the
Federal contracting factor in the size
standard analysis and suggestions for
alternative methods and other relevant
information on small business
experience in the Federal contract
market.

Of the 39 industries in NAICS Sector
62 reviewed in this proposed rule, 13
industries averaged $100 million or
more annually in Federal contracting
during fiscal years 2008 to 2010. In five
of those 13 industries, the Federal
contracting factor was significant (i.e.,
the difference between the small
business share of total industry receipts
and small business share of Federal
contracting dollars was 10 percentage
points or more), and a separate size
standard was derived for that factor for
each of them.

New Size Standards Based on Industry
and Federal Contracting Factors

Table 3, Size Standards Supported by
Each Factor for Each Industry (millions

of dollars), shows the results of analyses
of industry and Federal contracting
factors for each industry covered by this
proposed rule. Many of the NAICS
industries in columns 2, 3, 4, 6, 7, and
8 show two numbers. The upper
number is the value for the industry or
Federal contracting factor shown on the
top of the column, and the lower
number is the size standard supported
by that factor. For the four-firm
concentration ratio, SBA estimates a
size standard if its value is 40 percent
or more. If the four-firm concentration
ratio for an industry is less than 40
percent, no size standard is estimated
for that factor. If the four-firm
concentration ratio is more than 40
percent, SBA indicates in column 6 the
average size of the industry’s top four
firms together with a size standard
based on that average. Column 9 shows
a calculated new size standard for each
industry. This is the average of the size
standards supported by each factor,
rounded to the nearest fixed size level.
Analytical details involved in the
averaging procedure are described in
SBA’s “Size Standard Methodology.”
For comparison with the new standards,
the current size standards are in column
10 of Table 3.
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Common Size Standards

When many of the same businesses
operate in multiple industries, SBA
believes that a common size standard
can be appropriate for these industries
even if the industry and relevant
program data suggest different size
standards. For instance, in past rules,
SBA established a common size
standard for Computer Systems Design
and Related Services (NAICS 541511,
NAICS 541112, NAICS 541513, NAICS
541519 (excluding the “exception”),
and NAICS 811212). Another example is
the common size standard for certain
Architectural, Engineering (A&E) and
Related Services. These include NAICS
541310, NAICS 541330 (excluding the
“exceptions”), Map Drafting (an

“exception”” under NAICS 541340),
NAICS 541360, and NAICS 541370 (see
64 FR 28275 (May 25, 1999)). More
recently, SBA established a common
size standard for some of the industries
in NAICS Sector 44—45, Retail Trade
(see 75 FR 61597 (October 6, 2010)).
Earlier this year, SBA proposed
common size standards for several
industries in NAICS Sector 54,
Professional, Scientific and Technical
Services (see 76 FR 14323 (March 16,
2011)), NAICS Sector 48—-49,

Transportation and Warehousing (see 76
FR 27935 (May 13, 2011)), NAICS Sector

56, Administrative and Support, Waste
Management and Remediation Services
(see 76 FR 63510 (October 12, 2011)),
and NAICS Sector 53, Real Estate and

Rental and Leasing (see 76 FR 70680
(November 15, 2011)).

For NAICS Sector 62, SBA derives, as
an alternative to a separate size standard
for each industry, common size
standards for industries in four NAICS
Industry Groups and one NAICS
Subsector, as shown in Table 4 Industry
Groups for Common Size Standards.
The SBA evaluated industry and
Federal contracting factors and derived
a common size standard for each
Industry Group and Subsector using the
same method as described above. The
results are in Table 5, Size Standards
Supported by Each Factor for Each
Industry Group (millions of dollars)
which immediately follows Table 4,
below.

TABLE 4—INDUSTRY GROUPS FOR COMMON SIZE STANDARDS

Industry sector/group: NAICS codes

Industry group title

Industries: 6-digit NAICS
codes

Offices of Physicians
Offices of Other Health Practitioners

Individual and Family Services

621111, 621112
621310, 621320, 621330,
621340, 621391, 621399

[ (o F o] =1 PR 622110, 622210, 622310
Residential Mental Retardation, Mental Health and Substance Abuse 623210, 623220
Facilities.

624110, 624120, 624190

*Industries in these Industry Groups currently have the common size standards. SBA proposes to retain common size standards for those in-
dustries and proposes a common size standard for two industries in NAICS Industry Group 6232 that currently have separate size standards.

TABLE 5—SIZE STANDARDS SUPPORTED BY EACH FACTOR FOR EACH INDUSTRY GROUP

[Millions of dollars]

Simple Weighted Average ' ' Four-firm Federal Calculated
NAICS code/industry title average average assets gize Four-f|°rm ratio average size | Gini coefficient contract size standard
firm size firm size ($ million) o ($ million) factor ($ million)
($ million) ($ million) (%)
(1) @) 3 “4) ) (6) ) (8 (C)
6211—Offices of physi-
(o1 1y - SRR $1.7 $30.5 $0.3 4.4 $3,663.3 0.697 -11.9 $10.0
$10.0 $10.0 B5.0 | cooieeieeeeeees | e $7.0 $14.0
6213—Offices of other
health practitioners ........ $0.4 $3.1 $0.1 4.3 $546.4 0.410 —-16.3 $7.0
$5.0 $5.0 B5.0 | tooieeeeeeeeees | s $5.0 $10.0
622—Hospitals ............cc.... $191.0 $460.6 $160.6 7.4 $12,984.0 | .ooooveviieeriiine 50.2 $35.5
$35.5 $35.5 $35.5
6232—Residential mental
retardation, mental
health and substance
abuse facilities ............... $3.0 $15.2 $1.9 6.3 $425.5 [0 20 I I $14.0
$19.0 $7.0 $19.0 | oo | e $7.0
6241—Individual and Fam-
ily Services .......ccceeuennne $1.5 $13.4 $1.0 3.1 $489.7 0.740 -11.9 $10.0
$7.0 $5.0 $7.0 | oo | e $14.0 $10.0

Evaluation of SBA Loan Data

Before deciding on an industry’s size
standard, SBA also considers the impact
of new or revised size standards on
SBA’s loan programs. Accordingly, SBA
examined its 7(a) and 504 Loan Program
data for fiscal years 2008 to 2010 to
assess whether the proposed size
standards need further adjustments to
ensure credit opportunities for small

businesses through those programs. For
the industries reviewed in this rule, the
data show that it is mostly businesses
much smaller than the current size
standards that utilize the SBA’s 7(a) and
504 loans.

Furthermore, the Jobs Act established
an alternative size standard for SBA’s
7(a) and 504 Program applicants.
Specifically, an applicant exceeding an
NAICS industry based size standard

may still be eligible if its maximum
tangible net worth does not exceed $15
million and its average net income after
Federal income taxes (excluding any
carry-over losses) for the 2 full fiscal
years before the date of the application
is not more than $5 million.

Therefore, no size standard in NAICS
62, Health Care and Social Assistance,
needs an adjustment based on this
factor.
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Proposed Changes to Size Standards

Table 6, Summary of Size Standards
Analysis, (below) summarizes the
results of SBA analyses of industry
specific size standards from Table 3 and
the results for common size standards

from Table 5. In terms of industry
specific size standards, the results in
Table 3 might support increases in size
standards for 25 industries, decreases
for nine industries and no changes for
five industries. Based on common size

standards for certain NAICS Industry

TABLE 6—SUMMARY OF SIZE STANDARDS ANALYSIS

Groups and Subsectors, the results in
Table 5 appear to support increases in
size standards for 28 industries,
decreases for two industries, and no
changes for nine industries.

: Calculated Calculated
Current size . o .
NAICS codes NAICS industry title &ta:rr]\iclil.iegrc]i) '”sdilz‘gtgaﬁ%z"rﬂc R
($ million) ($ million)
Offices of Physicians (except Mental Health Special- $10.0 $10.0 $10.0
ists).
Offices of Physicians, Mental Health Specialists ........... 10.0 5.0 10.0
Offices of DentistS .......ccoveeviiiniiniieeeie e 7.0 4O I
Offices of Chiropractors ... 7.0 5.0 7.0
Offices of Optometrists 7.0 5.0 7.0
Offices of Mental Health Practitioners (except Physi- 7.0 5.0 7.0
cians).
Offices of Physical, Occupational and Speech Thera- 7.0 5.0 7.0
pists and Audiologists.
Offices of Podiatrists ..........cccceriiiriiiiiinnieeeeceeeen 7.0 5.0 7.0
Offices of All Other Miscellaneous Health Practitioners 7.0 7.0 7.0
Family Planning Centers .........ccccooeveieenenenneneeeneees 10.0 7.0 | o
OQutpatient Mental Health and Substance Abuse Cen- 10.0 14.0 | o,
ters.
HMO Medical Centers .........ccoceeveeiieinieiieenieeeeeee 10.0 30.0 | i
Kidney Dialysis Centers .........ccocovenereeneneenreneeeneenns 34.5
Freestanding Ambulatory Surgical and Emergency 10.0
Centers.
All Other Outpatient Care Centers .......cc.cccccvervirieennnen. 10.0 19.0
Medical Laboratories .........ccceue.. 13.5 30.0
Diagnostic Imaging Centers .... 13.5 14.0
Home Health Care Services ... 13.5 14.0
Ambulance Services ............ 7.0 14.0
Blood and Organ Banks .........ccccccveeveneriinenieneeeeneee 10.0 30.0
All Other Miscellaneous Ambulatory Health Care Serv- 10.0 14.0
ices.
General Medical and Surgical Hospitals ............cc........ 34.5 35.5 35.5
Psychiatric and Substance Abuse Hospitals ................. 34.5 30.0 35.5
Specialty (except Psychiatric and Substance Abuse) 34.5 35.5 35.5
Hospitals.
Nursing Care Facilities ..........cccccoviiiiiiiiiiiiice 13.5 255 | i,
Residential Mental Retardation Facilities ....................... 10.0 14.0 14.0
Residential Mental Health and Substance Abuse Facili- 7.0 10.0 14.0
ties.
Continuing Care Retirement Communities ................... 13.5 255 | s
Homes for the Elderly ..........cccooeeiiiiennnnenn. 7.0
Other Residential Care Facilities .. 7.0
Child and Youth Services .........cccuveerereeneneeieneeenens 7.0 .
Services for the Elderly and Persons with Disabilities .. 7.0 7.0 10.0
Other Individual and Family Services ........c.cccoceeernennen. 7.0
Community Food Services ............... 7.0
Temporary Shelters ........ccccccoeevvenienne 7.0
Other Community Housing Services .... 7.0
Emergency and Other Relief Services . 7.0
Vocational Rehabilitation Services ... 7.0
Child Day Care ServiCes .........ccocreererreereneeneneesreneens 7.0

Despite the results depicted in Table
6, SBA believes that lowering small

2008 to 2009. In response, Congress
passed and the President signed into

business size standards is not in the best law the American Recovery and

interest of small businesses in the
current economic environment. The
U.S. economy was in recession from

Reinvestment Act of 2009 (Recovery
Act) to promote economic recovery and
to preserve and create jobs. Although

December 2007 to June 2009, the longest the recession officially ended in June

and deepest of any recessions since
World War II. The economy lost more
than eight million non-farm jobs during

2009, the unemployment rate was 9.4
percent or higher from May 2009 to
December 2010. It has moderated

somewhat to 8.6 percent in November
2011, but has been 9.0 percent or higher
for eight of the previous 10 months. The
unemployment rate is forecast to remain
around this elevated level for a while.
More recently, Congress passed and the
President signed the Jobs Act to promote
small business job creation. The Jobs
Act puts more capital into the hands of
entrepreneurs and small business
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owners; strengthens small businesses’
ability to compete for contracts;
includes recommendations from the
President’s Task Force on Federal
Contracting Opportunities for Small
Business; creates a more even playing
field for small businesses; promotes
small business exporting, building on
the President’s National Export
Initiative; expands training and
counseling; and provides $12 billion in
tax relief to help small businesses invest
in their firms and create jobs.

Lowering size standards can decrease
the number of firms that participate in
Federal financial and procurement
assistance programs for small
businesses. It can also affect small
businesses that are now exempt from or
that receive some form of relief from the
myriad other Federal regulations that
use SBA’s size standards. That impact
could take the form of increased fees,
paperwork, or other compliance
requirements for small businesses.
Furthermore, size standards based
solely on analytical results without any
other considerations can cut off
currently eligible small firms from those
programs and benefits. In NAICS Sector
62, more than 500 businesses would
lose their small business eligibility if
size standards were lowered based
solely on results from industry specific
analysis, and more than 240 small firms
would lose their eligibility if the size
standards were lowered based solely on
common size standards analysis. That
would run counter to what SBA and the
Federal Government are doing to help
small businesses. Reducing size
eligibility for Federal procurement
opportunities, especially under current
economic conditions, would not
preserve or create more jobs; rather, it
would have the opposite effect.
Therefore, in this proposed rule, SBA
does not intend to reduce size standards
for any industries. For industries where
analyses might seem to support
lowering size standards, SBA proposes
to retain the current size standards. As

stated previously, the Small Business
Act requires the Administrator to

“* * * consider other factors deemed to
be relevant * * *’ to establishing small
business size standards. The current
economic conditions and the impact on
job creation are quite relevant to
establishing small business size
standards. SBA nevertheless invites
comments and suggestions on whether
it should lower size standards as
suggested by analyses of industry and
program data or retain the current
standards for those industries in view of
current economic conditions.

Based on comparisons between
industry specific size standards and
common size standards within each
Industry Group or Subsector, SBA finds
that for some industries, common size
standards are more appropriate for
several reasons. First, analyzing
industries at the more aggregated
Industry Group or Subsector level
simplifies size standards analysis and
will produce more consistent results
among related industries. Second, in
most cases, industries within each
Industry Group or Subsector currently
have the same size standards and SBA
believes it is better to keep the revised
size standards also the same unless
industries are significantly different.
Third, within each Industry Group or
Subsector many of the same businesses
tend to operate in the same multiple
industries. SBA believes that common
size standards reflect the Federal
marketplace in those industries better
than do different size standards for each
industry. Fourth, industry specific size
standards and common size standards
are mostly within a reasonably close
range.

For industries where both industry
specific size standards and common size
standards have been calculated, for the
above reasons, SBA proposes to apply
common size standards. For industries
where SBA has not estimated common
size standards, it proposes to apply
industry specific size standards. As

discussed above, SBA has decided that
lowering small business size standards
is inconsistent with what the Federal
Government is doing to stimulate the
economy and encourage job growth
through the Recovery Act and the Jobs
Act. Therefore, for those industries for
which its analyses suggested decreasing
their size standards, SBA proposes to
retain the current size standards. Thus,
of the 39 industries in NAICS Sector 62,
SBA proposes to increase size standards
for 28 industries and retain the current
size standards for 11 industries. The
industries for which SBA has proposed
to increase their size standards and their
proposed size standards appear in Table
7, Summary of Proposed Size Standards
Revisions (below).

SBA'’s decision to not lower size
standards in NAICS Sector 62 is
consistent with SBA’s prior actions for
NAICS Sector 44—45 (Retail Trade),
NAICS Sector 72 (Accommodation and
Food Services), and NAICS Sector 81
(Other Services), which the Agency
proposed (74 FR 53924, 74 FR 53913,
and 74 FR 53941 (October 21, 2009))
and adopted in its final rules (75 FR
61597, 75 FR 61604, and 75 FR 61591
(October 6, 2010)). It is also consistent
with the Agency’s recently proposed
rules for NAICS Sector 54, Professional,
Technical, and Scientific Services (76
FR 14323 (March 16, 2011)), NAICS
Sector 48—49, Transportation and
Warehousing (76 FR 27935 (May 13,
2011)), NAICS Sector 51, Information
(76 FR 63216 (October 12, 2011)), and
NAICS Sector 56, Administrative and
Support, Waste Management and
Remediation Services (76 FR 63510
(October 12, 2011)), NAICS Sector 61,
Educational Services (76 FR 70667
(November 15, 2011)), and NAICS
Sector 53, Real Estate and Rental and
Leasing (76 FR 70680 (November 15,
2011)). In each of those final and
proposed rules, SBA opted not to reduce
small business size standards, for the
same reasons it has provided above in
this proposed rule.

TABLE 7—SUMMARY OF PROPOSED SIZE STANDARDS REVISIONS

Current size Proposed size

NAICS codes NAICS industry title standard standard

($ million) ($ million)
Outpatient Mental Health and Substance Abuse Centers .................. $10.0 $14.0
HMO Medical Centers ........cccceeciiiiiiiiieniieeesee e 10.0 30.0
Kidney Dialysis Centers ..........cccceeiieriiiiieniiieieeceesee e 34.5 35.5
Freestanding Ambulatory Surgical and Emergency Centers .............. 10.0 14.0
All Other Outpatient Care Centers ..........ccoceverveencnecneneenienne 10.0 19.0
Medical Laboratories ...........ccoeevuenne 13.5 30.0
Diagnostic Imaging Centers ..........ccccvieiereeieeneneseeeseeee s 13.5 14.0
Home Health Care ServiCes ........ccccoiviiiiiiiieiie e 13.5 14.0
Ambulance Services ............ 7.0 14.0
Blood and Organ Banks 10.0 30.0
All Other Miscellaneous Ambulatory Health Care Services ................ 10.0 14.0
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TABLE 7—SUMMARY OF PROPOSED SIZE STANDARDS REVISIONS—Continued

Current size Proposed size
NAICS codes NAICS industry title standard standard
($ million) ($ million)

622110 ..o General Medical and Surgical Hospitals ..........cccooeveeeiinieenineeneneee, 34.5 35.5
622210 ...ociiiii Psychiatric and Substance Abuse Hospitals ...........cccccoeiiiiiiinienen, 34.5 35.5
622310 ..ooviiiieie e Specialty (except Psychiatric and Substance Abuse) Hospitals ......... 34.5 35.5

Nursing Care Facilities .........cccococeiiiiiiiiice 13.5 25.5

Residential Mental Retardation Facilities .............ccccocveiieis 10.0 14.0

Residential Mental Health and Substance Abuse Facilities .. 7.0 14.0
623311 Continuing Care Retirement Communities .........c.ccoceviveenineesenennnn. 13.5 25.5
623312 Homes for the EIderly ..o, 7.0 10.0
623990 Other Residential Care Facilities ... 7.0 10.0
624110 Child and Youth Services .........ccccevieiiiinieiiienieeeee, 7.0 10.0
624120 Services for the Elderly and Persons with Disabilities .... 7.0 10.0
624190 Other Individual and Family Services ..........c.ccccevernnne. 7.0 10.0
624210 Community Food Services .........c.cceeueue 7.0 10.0
624221 Temporary Shelters ..........cccoccevvrcenne 7.0 10.0
624229 Other Community Housing Services ....... 7.0 14.0
624230 Emergency and Other Relief Services .... 7.0 30.0
624310 Vocational Rehabilitation Services ...........cccccvvriiniiienincenineesenee 7.0 10.0

Evaluation of Dominance in Field of
Operation

SBA has determined that for the
industries in NAICS Sector 62 for which
it has proposed to increase size
standards, no individual firm at or
below the proposed size standard will
be large enough to dominate its field of
operation. At the proposed individual
size standards, if adopted, small
business shares of total industry receipts
among those industries vary from less
than 0.01 percent to 0.6 percent, with an
average of 0.1 percent. These levels of
market share effectively preclude a firm
at or below the proposed size standards
from exerting control on any of the
industries.

Request for Comments

SBA invites public comments on this
proposed rule, especially on the
following issues:

1. To simplify size standards, SBA
proposes eight fixed levels for receipts
based size standards: $5 million, $7
million, $10 million, $14 million, $19
million, $25.5 million, $30 million, and
$35.5 million. SBA invites comments on
whether simplification of size standards
in this way is necessary and if these
proposed fixed size levels are
appropriate. SBA welcomes suggestions
on alternative approaches to simplifying
small business size standards.

2. SBA seeks feedback on whether the
proposed size standards for NAICS
Sector 62 are appropriate given the
economic characteristics of each
industry reviewed in this proposed rule.
SBA also seeks feedback and
suggestions on alternative standards, if
they would be more appropriate,
including whether the number of
employees is a more suitable measure of

size for certain industries and what that
employee level should be.

3. SBA proposes common size
standards for industries within certain
NAICS Industry Groups, namely NAICS
6211, NAICS 6213, NAICS 6232, NAICS
6241, and NAICS 622. SBA invites
comments or suggestions along with
supporting information with respect to
the following:

a. Whether SBA should adopt
common size standards for those
industries or establish a separate size
standard for each industry,

b. Whether the proposed common size
standards for those industries are at the
correct levels or what are more
appropriate size standards if the
proposed standards are not suitable, and

c. Based on SBA’s analysis of the
industry data, too much variation exists
among the industries to retain the
current common size standards or
propose different common size
standards for several other industries
that currently have common size
standards. SBA welcomes comments on
whether it should adopt common size
standards for other industries in NAICS
Sector 62, and if so, how those
industries are related so that a common
size standard would be appropriate.

4. SBA’s proposed size standards are
based on its evaluation of five primary
factors: average firm size, average assets
size (as a proxy of startup costs and
entry barriers), four-firm concentration
ratio, distribution of firms by size and
the level, and small business share of
Federal contracting dollars. SBA
welcomes comments on these factors
and/or suggestions of other factors that
it should consider for assessing industry
characteristics when evaluating or
revising size standards. SBA also seeks

information on relevant data sources,
other than those used by the Agency, if
available.

5. SBA gives equal weight to each of
the five primary factors in all industries.
SBA seeks feedback on whether it
should continue giving equal weight to
each factor or whether it should give
more weight to one or more factors for
certain industries. Recommendations to
weigh some factors more than others
should include suggestions on the
specific weight for each factor for those
industries along with supporting
information.

6. For some industries, based on its
analysis of industry and program data
alone, SBA proposes to increase the
existing size standards by a large
amount (such as NAICS 621511, NAICS
621991, NAICS 623110, and NAICS
624230), while for others the proposed
increases are modest. SBA seeks
feedback on whether, as a policy, it
should limit the increase to a size
standard or establish minimum or
maximum values for its size standards.
SBA seeks suggestions on appropriate
levels of changes to size standards and
on their minimum or maximum levels.

7. For analytical simplicity and
efficiency, in this proposed rule, SBA
has refined its size standard
methodology to obtain a single value as
a proposed size standard instead of a
range of values, as in its past size
regulations. SBA welcomes any
comments on this procedure and
suggestions on alternative methods.

Public comments on the above issues
are very valuable to SBA for validating
its size standard methodology and
proposed size standards revisions in
this proposed rule. This will help SBA
to move forward with its review of size
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standards for other NAICS Sectors.
Commenters addressing size standards
for a specific industry or a group of
industries should include relevant data
and/or other information supporting
their comments. If comments relate to
using size standards for Federal
procurement programs, SBA suggests
that commenters provide information on
the size of contracts, the size of
businesses that can undertake the
contracts, start-up costs, equipment and
other asset requirements, the amount of
subcontracting, other direct and indirect
costs associated with the contracts, the
use of mandatory sources of supply for
products and services, and the degree to
which contractors can mark up those
costs.

Compliance With Executive Orders
12866, 13563, 12988, and 13132, the
Paperwork Reduction Act (44 U.S.C.
Ch. 35), and the Regulatory Flexibility
Act (5 U.S.C. 601-612)

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this
proposed rule is a ‘“‘significant”
regulatory action for purposes of
Executive Order 12866. Accordingly,
the next section contains SBA’s
Regulatory Impact Analysis. This is not
a “major” rule, however, under the
Congressional Review Act, 5 U.S.C. 801,
et seq.

Regulatory Impact Analysis

1. Is there a need for the regulatory
action?

SBA believes that the proposed size
standards revisions for a number of
industries in NAICS Sector 62, Health
Care and Social Assistance, will better
reflect the economic characteristics of
small businesses and the Federal
Government marketplace. SBA’s
mission is to aid and assist small
businesses through a variety of
financial, procurement, business
development, and advocacy programs.
To assist the intended beneficiaries of
these programs, SBA must establish
distinct definitions of which businesses
are deemed small businesses. The Small
Business Act (15 U.S.C. 632(a))
delegates to SBA’s Administrator the
responsibility for establishing small
business size definitions. The Act also
requires that small business size
definitions vary to reflect industry
differences. The recently enacted Jobs
Act also requires SBA to review all size
standards and make necessary
adjustments to reflect market
conditions. The supplementary
information section of this proposed
rule explains SBA’s methodology for

analyzing a size standard for a particular
industry.

2. What are the potential benefits and
costs of this regulatory action?

The most significant benefit to
businesses obtaining small business
status because of this rule is gaining
eligibility for Federal small business
assistance programs. These include
SBA'’s financial assistance programs,
economic injury disaster loans, and
Federal procurement programs intended
for small businesses. Federal
procurement programs provide targeted
opportunities for small businesses
under SBA’s business development
programs, such as 8(a), Small
Disadvantaged Businesses (SDB), small
businesses located in Historically
Underutilized Business Zones
(HUBZone), women-owned small
businesses (WOSB), and service-
disabled veteran-owned small business
concerns (SDVO SBC). Federal agencies
may also use SBA size standards for a
variety of other regulatory and program
purposes. These programs assist small
businesses to become more
knowledgeable, stable, and competitive.
In the 28 industries in NAICS Sector 62
for which SBA has proposed increasing
size standards, SBA estimates that more
than 4,100 additional firms will obtain
small business status and become
eligible for these programs. That number
is about 0.7 percent of the total number
of firms that are classified as small
under the current standards in all
industries within NAICS Sector 62. If
adopted as proposed, this will increase
the small business share of total
industry receipts in all industries within
NAICS Sector 62 from about 30 percent
under the current size standards to
nearly 32 percent.

Three groups will benefit from the
proposed size standards revisions in
this rule, if they are adopted as
proposed: (1) Some businesses that are
above the current size standards may
gain small business status under the
higher size standards, thereby enabling
them to participate in Federal small
business assistance programs; (2)
growing small businesses that are close
to exceeding the current size standards
will be able to retain their small
business status under the higher size
standards, thereby enabling them to
continue their participation in the
programs; and (3) Federal agencies will
have larger pools of small businesses
from which to draw for their small
business procurement programs.

During fiscal years 2008 to 2010,
about 66 percent of Federal contracting
dollars spent in industries in NAICS
Sector 62 were accounted for by the 28

industries for which SBA has proposed
to increase size standards. SBA
estimates that additional firms gaining
small business status in those industries
under the proposed size standards could
potentially obtain Federal contracts
totaling up to $25 million to $30 million
annually under SBA’s small business,
8(a), SDB, HUBZone, WOSB, and SDVO
SBC Programs, and other unrestricted
procurements. The added competition
for many of these procurements can also
result in lower prices to the Government
for procurements reserved for small
businesses, but SBA cannot quantify
this benefit.

Under SBA’s 7(a) Business Loan and
504 Programs, based on the 2008 to
2010 data, SBA estimates about 35 to 45
additional loans totaling about $11
million to $15 million in Federal loan
guarantees could be made to these
newly defined small businesses under
the proposed standards. Increasing the
size standards will likely result in more
small business guaranteed loans to
businesses in these industries, but it
would be impractical to try to estimate
exactly the number and total amount of
loans. Under the Jobs Act, SBA can now
guarantee substantially larger loans than
in the past. In addition, as described
above, the Jobs Act established an
alternative size standard ($15 million in
tangible net worth and $5 million in net
income after income taxes) for business
concerns that do not meet the size
standards for their industry. Therefore,
SBA finds it similarly difficult to
quantify the impact of these proposed
standards on its 7(a) and 504 Loan
Programs.

Newly defined small businesses will
also benefit from SBA’s Economic Injury
Disaster Loan (EIDL) Program. Since this
program is contingent on the occurrence
and severity of one or more disasters,
SBA cannot make a meaningful estimate
of this impact.

To the extent that about 4,100 newly
defined additional small firms could
become active in Federal procurement
programs, the proposed changes, if
adopted, may entail some additional
administrative costs to the Federal
Government associated with additional
bidders for Federal small business
procurement opportunities. In addition,
there will be more firms seeking SBA’s
guaranteed loans, more firms eligible for
enrollment in the Central Contractor
Registration’s Dynamic Small Business
Search database, and more firms seeking
certification as 8(a) or HUBZone firms
or qualifying for small business, WOSB,
SDVO SBC, and SDB status. Among
those newly defined small businesses
seeking SBA assistance, there could be
some additional costs associated with
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compliance and verification of small
business status and protests of small
business status. SBA believes that these
added costs will be minimal because
mechanisms are already in place to
handle these administrative
requirements.

Additionally, the costs to the Federal
Government may be higher on some
Federal contracts. With a greater
number of businesses defined as small,
Federal agencies may choose to set aside
more contracts for competition among
small businesses rather than using full
and open competition. The movement
from unrestricted to small business set-
aside contracting might result in
competition among fewer total bidders,
although there will be more small
businesses eligible to submit offers. In
addition, higher costs may result when
more full and open contracts are
awarded to HUBZone businesses that
receive price evaluation preferences.
However, the additional costs associated
with fewer bidders are expected to be
minor since, as by law, procurements
may be set aside for small businesses or
reserved for the 8(a), HUBZone, WOSB,
or SDVO SBC Programs only if awards
are expected to be made at fair and
reasonable prices (15 U.S.C.
637(a)(1)(D)()(D), 644(a), 657a(b)(2)(b),
and 657f(b)). The proposed size
standards revisions, if adopted, may
have distributional effects among large
and small businesses. Although SBA
cannot estimate with certainty the
actual outcome of the gains and losses
among small and large businesses, it can
identify several probable impacts. There
may be a transfer of some Federal
contracts to small businesses from large
businesses. Large businesses may have
fewer Federal contract opportunities as
Federal agencies decide to set aside
more Federal contracts for small
businesses. In addition, some Federal
contracts may be awarded to HUBZone
concerns instead of large businesses
since these firms may be eligible for a
price evaluation preference for contracts
when they compete on a full and open
basis. Similarly, currently defined small
businesses may obtain fewer Federal
contracts due to the increased
competition from more businesses
defined as small. This transfer may be
offset by a greater number of Federal
procurements set aside for all small
businesses. The number of newly
defined and expanding small businesses
that are willing and able to sell to the
Federal Government will limit the
potential transfer of contracts away from
large and currently defined small
businesses. SBA cannot estimate the
potential distributional impacts of these

transfers with any degree of precision
because FPDS-NG data only identify the
size of businesses receiving Federal
contracts as “‘small businesses” or
“other than small businesses’’; FPDS—
NG does not provide the exact size of
the business.

The proposed revisions to the existing
size standards for Industries in NAICS
Sector 62 are consistent with SBA’s
statutory mandate to assist small
business. This regulatory action
promotes the Administration’s
objectives. One of SBA’s goals in
support of the Administration’s
objectives is to help individual small
businesses succeed through fair and
equitable access to capital and credit,
Government contracts, and management
and technical assistance. Reviewing and
modifying size standards, when
appropriate, ensures that intended
beneficiaries have access to small
business programs designed to assist
them.

Executive Order 13563

A description of the need for this
regulatory action and benefits and costs
associated with this action including
possible distributional impacts that
relate to Executive Order 13563 are
included above in the Regulatory Impact
Analysis under Executive Order 12866.

In an effort to engage interested
parties in this action, SBA has presented
its methodology (discussed above under
SUPPLEMENTARY INFORMATION) to various
industry associations and trade groups.
SBA also met with various industry
groups to get their feedback on its
methodology and other size standards
issues. In addition, SBA presented its
size standards methodology to
businesses in 13 cities in the U.S. and
sought their input as part of Jobs Act
tours. The presentation also included
information on the latest status of the
comprehensive size standards review
and on how interested parties can
provide SBA with input and feedback
on size standards.

Additionally, SBA sent letters to the
Directors of the Offices of Small and
Disadvantaged Business Utilization
(OSDBU) at several Federal agencies
with considerable procurement
responsibilities requesting their
feedback on how the agencies use SBA
size standards and whether current
standards meet their programmatic
needs (both procurement and non-
procurement). SBA gave appropriate
consideration to all input, suggestions,
recommendations, and relevant
information obtained from industry
groups, individual businesses, and
Federal agencies in preparing this
proposed rule.

The review of size standards in
NAICS Sector 62, Health Care and
Social Assistance, is consistent with
Executive Order 13563, Section 6,
calling for retrospective analyses of
existing rules. The last comprehensive
review of size standards occurred
during the late 1970s and early 1980s.
Since then, except for periodic
adjustments for monetary based size
standards, most reviews of size
standards were limited to a few specific
industries in response to requests from
the public and Federal agencies. SBA
recognizes that changes in industry
structure and the Federal marketplace
over time have rendered existing size
standards for some industries no longer
supportable by current data.
Accordingly, in 2007, SBA began a
comprehensive review of its size
standards to ensure that existing size
standards have supportable bases and it
will revise them when necessary. In
addition, the Jobs Act requires SBA to
conduct a detailed review of all size
standards and to make appropriate
adjustments to reflect market
conditions. Specifically, the Jobs Act
requires SBA to conduct a detailed
review of at least one-third of all size
standards during every 18-month period
from the date of its enactment and do a
complete review of all size standards
not less frequently than once every
5 years thereafter.

Executive Order 12988

This action meets applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

Executive Order 13132

For the purposes of Executive Order
13132, SBA has determined that this
proposed rule will not have substantial,
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, SBA
has determined that this proposed rule
has no federalism implications
warranting preparation of a federalism
assessment.

Paperwork Reduction Act

For the purposes of the Paperwork
Reduction Act, 44 U.S.C. Ch. 35, SBA
has determined that this rule will not
impose any new reporting or record
keeping requirements.
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Initial Regulatory Flexibility Analysis

Under the Regulatory Flexibility Act
(RFA), this proposed rule, if finalized,
may have a significant impact on a
substantial number of small businesses
in NAICS Sector 62, Health Care and
Social Assistance. As described above,
this rule may affect small businesses
seeking Federal contracts, loans under
SBA’s 7(a), 504 Guaranteed Loan and
Economic Injury Disaster Loan
Programs, and assistance under other
Federal small business programs.

Immediately below, SBA sets forth an
initial regulatory flexibility analysis
(IRFA) of this proposed rule addressing
the following questions: (1) What are the
need for and objective of the rule? (2)
What are SBA’s description and
estimate of the number of small
businesses to which the rule will apply?
(3) What are the projected reporting,
record keeping, and other compliance
requirements of the rule? (4) What are
the relevant Federal rules that may
duplicate, overlap, or conflict with the
rule? and (5) What alternatives will
allow the Agency to accomplish its
regulatory objectives while minimizing
the impact on small businesses?

1. What are the need for and objective
of the rule?

Although size standards for three
Subsectors of NAICS 62 (NAICS
Subsector 621, Ambulatory Health Care
Services; NAICS Subsector 622,
Hospitals; and NAICS Subsector 623,
Nursing and Residential Care Facilities)
were reviewed during 1999-2000, size
standards for NAICS Subsector 624,
Social Assistance, which includes nine
industries, have not been reviewed
since the early 1980s. Changes in
industry structure, technological
changes, productivity growth, mergers
and acquisitions, and updated industry
definitions may have changed the
structure of many industries within
NAICS Sector 62. Such changes can be
sufficient to support revisions to current
size standards for some industries.
Based on the analysis of the latest data
available, SBA believes that the revised
standards in this proposed rule more
appropriately reflect the size of
businesses in those industries that need
Federal assistance. The recently enacted
Jobs Act also requires SBA to review all
size standards and make necessary
adjustments to reflect market
conditions.

2. What are SBA’s description and
estimate of the number of small
businesses to which the rule will apply?

If the proposed rule is adopted in its
present form, SBA estimates that more

than 4,100 additional firms will become
small because of increases in size
standards in 28 industries in NAICS
Sector 62. That represents 0.7 percent of
total firms that are small under current
size standards in all industries within
that Sector. This will result in an
increase in the small business share of
total industry receipts for the Sector
from about 30 percent under the current
size standard to nearly 32 percent under
the proposed standards. The proposed
standards, if adopted, will enable more
small businesses to retain their small
business status for a longer period.
Many have lost their eligibility and find
it difficult to compete at current size
standards with companies that are
significantly larger than they are. SBA
believes the competitive impact will be
positive for existing small businesses
and for those that exceed the size
standards but are on the very low end
of those that are not small. They might
otherwise be called or referred to as
mid-sized businesses, although SBA
only defines what is small; other entities
are other than small.

3. What are the projected reporting,
recordkeeping and other compliance
requirements of the rule?

The proposed size standards changes
do not impose any additional reporting
or recordkeeping requirements on small
businesses. However, qualifying for
Federal procurement and a number of
other programs requires that businesses
register in the CCR database and certify
at least once annually that they are
small in the Online Representations and
Certifications Application (ORCA).
Therefore, businesses opting to
participate in those programs must
comply with CCR and ORCA
requirements. There are no costs
associated with either CCR registration
or ORCA certification. Changing size
standards alters the access to SBA
programs that assist small businesses,
but does not impose a regulatory burden
as they neither regulate nor control
business behavior.

4. What are the relevant Federal rules
which may duplicate, overlap, or
conflict with the rule?

Under § 3(a)(2)(C) of the Small
Business Act, 15 U.S.C. 632(a)(2)(c),
Federal agencies must use SBA’s size
standards to define a small business,
unless specifically authorized by statute
to do otherwise. In 1995, SBA published
in the Federal Register a list of statutory
and regulatory size standards that
identified the application of SBA’s size
standards as well as other size standards
used by Federal agencies (60 FR 57988

(November 24, 1995)). SBA is not aware
of any Federal rule that would duplicate
or conflict with establishing size
standards.

However, the Small Business Act and
SBA’s regulations allow Federal
agencies to develop different size
standards if they believe that SBA’s size
standards are not appropriate for their
programs, with the approval of SBA’s
Administrator (13 CFR 121.903). The
Regulatory Flexibility Act authorizes an
Agency to establish an alternative small
business definition, after consultation
with the Office of Advocacy of the U.S.
Small Business Administration (5 U.S.C.
601(3)).

5. What alternatives will allow the
Agency to accomplish its regulatory
objectives while minimizing the impact
on small entities?

By law, SBA is required to develop
numerical size standards for
establishing eligibility for Federal small
business assistance programs. Other
than varying size standards by industry
and changing the size measures, no
practical alternative exists to the
systems of numerical size standards.

List of Subjects in 13 CFR Part 121

Administrative practice and
procedure, Government procurement,
Government property, Grant programs—
business, Individuals with disabilities,
Loan programs—business, Reporting
and recordkeeping requirements, Small
businesses.

For the reasons set forth in the
preamble, SBA proposes to amend part
13 CFR part 121 as follows:

PART 121—SMALL BUSINESS SIZE
REGULATIONS

1. The authority citation for part 121
is revised to read as follows:

AuthOI‘ity: 15 U.S.C. 632, 634(b)(6), 636(b),
662, and 694a(9).

2.In §121.201, in the table, revise the

entries for “621420”, “621491”,
6214927, 621493, 621498,
“621511”, “621512”, 621610,
“621910”, 621991, 621999,
6221107, “622210”, 622310,
6231107, 623210, 623220,
“623311”, “623312”’, “623990”,
6241107, “624120”, ‘624190,
6242107, 624221, ‘624229,
624230, and 624310’ to read as
follows:

§121.201 What size standards has SBA
identified by North American Industry
Classification System codes?

* * * * *
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SMALL BUSINESS SIzE STANDARDS BY NAICS INDUSTRY

Size standards in Size standards in

NAICS codes

NAICS U.S. industry title

millions of dollars

number of
employees

* * *

Outpatient Mental Health and Substance Abuse Centers ............. $14.0
HMO Medical Centers .........cccovcvieiiiriiieiieeeesre e 30.0
Kidney Dialysis Centers 35.5
Freestanding Ambulatory Surgical and Emergency Centers ......... 14.0
All Other Outpatient Care Centers .........ccocceeercvenerienenieeneseenene 19.0
Medical Laboratories .........cccccviiriiiiiieiieicce e 30.0
Diagnostic Imaging Centers .........cccovecvreeieeneneeseseese e 14.0
Home Health Care ServiCes .......cccoiriieiiieiiiiiiieeeeeeee e 14.0
AMDUIANCE SEIVICES .....ocviriiiiiiieeieeee e 14.0
Blood and Organ Banks ...........cccceciviiiiiiiiniiceceeceee 30.0
All Other Miscellaneous Ambulatory Health Care Services .......... 14.0
Subsector 622—Hospitals

622110 General Medical and Surgical Hospitals ...........cccoeenineenciennncne. 35.5

622210 Psychiatric and Substance Abuse Hospitals ..........cccccevieineennenne 35.5

622310 Specialty (except Psychiatric and Substance Abuse) Hospitals ... 35.5

Subsector 623—Nursing and Residential Care Facilities

623110 Nursing Care Facilities ..........cccooeiiiiiiiiii e, 255

623210 Residential Mental Retardation Facilities ...........ccccccviiiiiiiiennnnns

623220 Residential Mental Health and Substance Abuse Facilities ..........

623311 Continuing Care Retirement Communities

623312 Homes for the Elderly .......cccccociiiiiiiiiiiinne

Other Residential Care Facilities .........ccccceecveeeiiieeeiiie e

Subsector 624—Social Assistance

* * *

Child and Youth ServiCes ........cccccceieeiiiiieeciie e

Services for the Elderly and Persons with Disabilities ..

Other Individual and Family Services ..........cccocvvenerieencnieenenns
Community FOOd SErviCes ..........ccoovviiiiiiiiiiiiice e
Temporary Shelters .......ccociiiiiiiieiie e
Other Community Housing Services ..........cccoocviiiiiiininncciens
Emergency and Other Relief Services .... .
Vocational Rehabilitation Services ...........cccoceviniiiiiiiiiniies

* * *

Dated: December 21, 2011.
Karen G. Mills,
Administrator.

[FR Doc. 2012-4329 Filed 2-23-12; 8:45 am]|

BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1095; Directorate
Identifier 2009-NE-40-AD]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney (PW) Models PW4074 and
PW4077 Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede an
existing airworthiness directive (AD)

that applies to all PW PW4074 and
PW4077 turbofan engines. The existing
AD currently requires removing the 15th
stage high pressure compressor (HPC)
disk within 12,000 cycles since new
(CSN) or using a drawdown removal
plan for disks that exceed 12,000 CSN.
Since we issued that AD, we received a
request from an operator that we clarify
our inspection schedule for 15th stage
HPC disks. This proposed AD would
clarify that 15th stage HPC disks that
have accumulated more than 9,685 CSN
require a borescope inspection (BSI) or
eddy current inspection (ECI) of the disk
outer rim front rail for cracks prior to
accumulating 12,000 CSN. We are
proposing this AD to prevent cracks
from propagating into the disk bolt
holes, which could result in a failure of
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the 15th stage HPC disk, uncontained
engine failure, and damage to the
airplane.

DATES: We must receive comments on
this proposed AD by April 24, 2012.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Pratt & Whitney, 400
Main St., East Hartford, CT 06108;
phone: 860-565—7700; fax: 860—-565—
1605. You may review copies of the
referenced service information at the
FAA, Engine & Propeller Directorate, 12
New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA,
call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: lan
Dargin, Aerospace Engineer, Engine
Certification Office, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: 781-238-7178; fax: 781—
238-7199; email: ian.dargin@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-1095; Directorate Identifier
2009-NE-40-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy

aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On June 24, 2011, we issued AD
2011-14-07, amendment 39-16742 (76
FR 47056, August 4, 2011), for all PW
PW4074 and PW4077 turbofan engines
with 15th stage HPC disks, part number
(P/N) 55H615, installed. That AD
requires removing the 15th stage HPC
disk within 12,000 CSN or, for any disks
that exceed 12,000 CSN after the
effective date of this AD, using a
drawdown plan that includes a BSI or
ECI of the disk outer rim front rail for
cracks. That AD resulted from multiple
shop findings of cracked 15th stage HPC
disks. We issued that AD to prevent
cracks from propagating into the disk
bolt holes, which could result in a
failure of the 15th stage HPC disk,
uncontained engine failure, and damage
to the airplane.

Actions Since Existing AD Was Issued

Since we issued AD 2011-14-07 (76
FR 47056, August 4, 2011), we received
a request from an operator that we
clarify our inspection schedule for 15th
stage HPC disks that have accumulated
more than 9,685, but less than 12,000
CSN, on the effective date of the AD.
The operator indicated that AD 2011-
14—-07 did not require a BSI or ECI for
15th stage HPC disks that had more than
9,685, but less than 12,000 CSN, on the
effective date of the AD. Based on the
comment, we reviewed the AD and
found that this new AD action was
necessary to ensure that the disc was
inspected before accumulating 12,000
CSN. This proposed AD would ensure
that inspection will occur.

Relevant Service Information

We reviewed and approved the
technical contents of Pratt & Whitney
Service Bulletin (SB) PW4G-112-72—
309, Revision 1, dated July 1, 2010. The
SB describes procedures for performing
a BSI or ECI for cracks in the front rail
of the outer rim of the 15th stage HPC
disk.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition

described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would retain all
requirements of AD 2011-14-07 (76 FR
47056, August 4, 2011). This proposed
AD would also clarify that 15th stage
HPC disks that have accumulated more
than 9,685, but less than 12,000 CSN,
require a BSI or ECI of the disk outer
rim front rail for cracks prior to
accumulating 12,000 CSN.

Costs of Compliance

We estimate that this proposed AD
would affect 44 engines installed on
airplanes of U.S. registry. Prorated parts
life would cost about $66,000 per 15th
stage HPC disk. Based on these figures,
we estimate the total cost of the
proposed AD to U.S. operators to be
$2,904,000. The new requirements of
this proposed AD add no additional
economic burden.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
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Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2011-14-07, Amendment 39-16742 (76
FR 47056, August 4, 2011), and adding
the following new AD:

Pratt & Whitney: Docket No. FAA-2010—
1095; Directorate Identifier 2009—NE—
40-AD.

(a) Comments Due Date

The FAA must receive comments on this
AD action by April 24, 2012.

(b) Affected ADs

This AD supersedes AD 2011-14-07,
Amendment 39-16742.

(c) Applicability

This AD applies to Pratt & Whitney (PW)
PW4074 and PW4077 turbofan engines with
15th stage high-pressure compressor (HPG)
disks, part number (P/N) 55H615, installed.

(d) Unsafe Condition

This AD results from multiple shop
findings of cracked 15th stage HPC disks. We
are issuing this AD to prevent cracks from
propagating into the disk bolt holes, which
could result in a failure of the 15th stage HPC
disk, uncontained engine failure, and damage
to the airplane.

(e) Compliance

Comply with this AD within the
compliance times specified, unless already
done. To perform the inspections, use
paragraph 1.A. or 1.B. of the
Accomplishment Instructions “For Engines
Installed on the Aircraft” or 1.A. or 1.B. of
the Accomplishment Instructions ‘“For
Engines Removed from the Aircraft,” of PW
Service Bulletin PW4G—-112-72-309,
Revision 1, dated July 1, 2010.

(1) For 15th stage HPC disks that have
9,865 or fewer cycles since new (CSN) on the

effective date of this AD, remove the disk
from service before accumulating 12,000
CSN.

(2) For 15th stage HPC disks that have
accumulated more than 9,865 CSN on the
effective date of this AD, do the following:

(i) Remove the disk from service at the next
piece-part exposure, not to exceed 2,135
cycles-in-service (CIS) after the effective date
of this AD.

(ii) Perform a borescope inspection (BSI) or
eddy current inspection (ECI) of the front rail
of the disk outer rim according to the
following schedule:

(A) Within 2,400 cycles-since-last
fluorescent penetrant inspection or ECI, or

(B) Within 1,200 cycles-since-last BSI, or

(C) Before accumulating 12,000 CSN, or

(D) Within 55 CIS after the effective date
of this AD, whichever occurs latest.

(3) If the BSI from paragraph (e)(2)(ii) of
this AD indicates the presence of a crack in
the disk outer rim front rail, but you cannot
visually confirm a crack, perform an ECI
within 5 CIS after the BSI.

(4) If you confirm a crack in the front rail
of the disk outer rim using any inspection
method, remove the disk from service before
further flight.

(f) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19.

(g) Related Information

(1) For more information about this AD,
contact lan Dargin, Aerospace Engineer,
Engine Certification Office, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: (781) 238-7178; fax: (781)
238-7199; email: ian.dargin@faa.gov.

(2) Pratt & Whitney Service Bulletin
PW4G-112-72-309 Revision 1, dated July 1,
2010, pertains to the subject of this AD.
Contact Pratt & Whitney, 400 Main St., East
Hartford, CT 06108; phone: 860-565—7700;
fax: 860-565—1605, for a copy of this service
information.

(3) You may review copies of the
referenced service information at the FAA,
Engine & Propeller Directorate, 16 New
England Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Issued in Burlington, Massachusetts, on
February 15, 2012.
Peter A. White,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 20124286 Filed 2—23-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0008; Directorate
Identifier 2011-NE-43-AD]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Deutschland Ltd & Co KG Turbofan
Engines

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Rolls-Royce Deutschland Ltd & Co KG
(RRD) BR700-715A1-30, BR700—
715B1-30, and BR700-715C1-30
turbofan engines. This proposed AD was
prompted by the discovery of a
manufacturing defect on certain part
number (P/N) and serial number (S/N)
low-pressure (LP) compressor booster
rotors. This proposed AD would require
initial and repetitive fluorescent
penetrant inspections of certain P/N and
S/N LP compressor booster rotors and
rework or replacement of them as
terminating action to the repetitive
inspections. We are proposing this AD
to prevent failure of the LP compressor
booster rotor, uncontained engine
failure, and damage to the airplane.
DATES: We must receive comments on
this proposed AD by April 24, 2012.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

e Fax:(202) 493—-2251.

For service information identified in
this proposed AD, contact Rolls-Royce
Deutschland Ltd & Co KG, Eschenweg
11, Dahlewitz, 15827 Blankenfelde-
Mahlow, Germany, telephone: +49 (0)
33-7086-1883, fax: +49 (0) 33-7086—
3276. You may review copies of the
referenced service information at the
FAA, Engine & Propeller Directorate, 12
New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA,
call 781-238-7125.
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Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (phone: 800-647-5527) is the
same as the Mail address provided in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Mark Riley, Aerospace Engineer, Engine
Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7758; fax: 781-238—
7199; email: mark.riley@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0008; Directorate Identifier
2011-NE-43-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of the Web
site, anyone can find and read the
comments in any of our dockets,
including, if provided, the name of the
individual who sent the comment (or
signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78).

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2011-0232,
dated December 13, 2011 (referred to
after this as ‘““‘the MCAI”), to correct an

unsafe condition for the specified
products. The MCALI states:

Several LP compressor booster rotors have
been found non-compliant to original design.
The technical investigations carried out by
Rolls-Royce Deutschland revealed that this
discrepancy is due to a manufacturing defect
and that only some specific LP compressor
booster rotor serial numbers are affected.
This condition, if not corrected, could lead
to an uncontained engine failure, potentially
damaging the aeroplane and injuring its
occupants, and/or injuring persons on the
ground.

To address this condition, RRD has
developed an inspection program and a
rework for the affected LP compressor
booster rotors.

For the reason described above, depending
on engine type of operations, this AD
requires repetitive fluorescent penetrant
inspections of the LP compressor booster
rotor and if any crack is found, replacement
with a serviceable part. This AD also requires
rework of all affected LP compressor booster
rotors.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

RRD has issued Alert Service Bulletin
No. SB-BR700-72—-A900503, Revision
4, dated June 16, 2011, and RRD SB No.
SB-BR700-72-101683, dated September
20, 2010. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA'’s Determination and Requirements
of This Proposed AD

This product has been approved by
EASA and is approved for operation in
the United States. Pursuant to our
bilateral agreement with the European
Community, EASA has notified us of
the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information provided by EASA and
determined the unsafe condition exists
and is likely to exist or develop on other
products of the same type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 96 engines installed on
airplanes of U.S. registry. We also
estimate that it would take about 5
work-hours per engine to perform one
inspection, and about 8 work-hours per
engine to perform the rework. The
average labor rate is $85 per work-hour.
Based on these figures, if all engines are
reworked, we estimate the cost of the
proposed AD on U.S. operators to
perform one inspection and to perform
the rework to be $106,080.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Rolls-Royce Deutschland Ltd & Co KG:
Docket No. FAA-2012-0008; Directorate
Identifier 2011-NE—43—-AD.

(a) Comments Due Date

We must receive comments by April 24,
2012.

(b) Affected Airworthiness Directives (ADs)
None.

(c) Applicability

This AD applies to Rolls-Royce
Deutschland Ltd & Co KG (RRD) BR700—
715A1-30, BR700-715B1-30, and BR700—
715C1-30 turbofan engines, with a low-
pressure (LP) compressor booster rotor, part
number (P/N) BRH19215, or P/N BRH19871,
with serial numbers 118 to 255 inclusive,
installed.

(d) Reason

This AD was prompted by the discovery of
a manufacturing defect on certain P/N and S/
N LP compressor booster rotors. We are
issuing this AD to prevent failure of the LP

TABLE 1—COMPLIANCE TIMES

Compressor booster rotor, uncontained
engine failure, and damage to the airplane.

(e) Actions and Compliance

Unless already done, do the following
actions.

(1) At the applicable compliance time in
Table 1 of this AD, perform an initial
fluorescent penetrant inspection (FPI) of the
LP compressor booster rotor, in accordance
with paragraphs 3.D. through 3.H.(3) of
Accomplishment Instructions of RRD Alert
Service Bulletin (ASB) No. SB-BR700-72—
A900503, Revision 4, dated June 16, 2011.

Engine type of operation

Initial FPI (whichever occurs later)

Repetitive FPI interval
(not to exceed)

“Hawaiian” Flight Mission only ..........ccccccceevineen.

Any other rating, or combination of ratings

the effective date of this AD.

Before accumulating 36,000 engine cycles (EC) or with-
in 500 EC after the effective date of this AD.
Before accumulating 18,000 EC, or within 500 EC after

6,000 EC.

4,000 EC.

(2) Thereafter, at intervals not to exceed the
applicable compliance time in Table 1 of this
AD, perform repetitive FPIs of the LP
compressor booster rotor, in accordance with
paragraphs 3.D. through 3.H.(3) of
Accomplishment Instructions of RRD ASB
No. SB-BR700-72—A900503, Revision 4,
dated June 16, 2011.

(3) Remove cracked LP compressor booster
rotors before further flight.

(4) At the next piece part exposure of the
LP compressor booster rotor during shop
visit, remove the LP compressor booster rotor
and either:

(i) Rework the LP compressor booster rotor
in accordance with paragraphs 3.A. through
3.F. of Accomplishment Instructions of RRD
Service Bulletin No. SB-BR700-72-101683,
dated September 20, 2010; or

(ii) Replace the LP compressor booster
rotor with one that is eligible for installation.

(f) Definition

(1) For the purpose of this AD, an LP
compressor booster rotor that is eligible for
installation is one that is not listed in
applicability paragraph (c) of this AD.

(2) The Hawaiian Flight Mission referenced
in Table 1 of this AD is defined in RRD
BR715 Time Limits Manual, T-715-3BR,
Section 05-00, Task 05—00-02—800—-001,
Hawaiian Flight Mission Profile, Figure 05—
00-02-990-008 (Fig. 8).

(g) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
may approve AMOCs for this AD. Use the
procedures found in 14 CFR 39.19 to make
your request.

(h) Related Information

(1) For more information about this AD,
contact Mark Riley, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7758; fax: 781-238-7199;
email: mark.riley@faa.gov.

(2) Refer to MCAI EASA Airworthiness
Directive 2011-0232, dated December 13,
2011; RRD Alert ASB No. SB-BR700-72—
A900503, Revision 4, dated June 16, 2011;
and RRD SB No. SB-BR700-72-101683,
dated September 20, 2010, for related
information.

(3) For service information identified in
this AD, contact Rolls-Royce Deutschland Ltd
& Co KG, Eschenweg 11, Dahlewitz, 15827
Blankenfelde-Mahlow, Germany, telephone:
+49 (0) 33—7086-1883, fax: +49 (0) 33—7086—
3276. You may review copies of the
referenced service information at the FAA,
Engine & Propeller Directorate, 12 New
England Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Issued in Burlington, Massachusetts, on
February 13, 2012.
Peter A. White,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2012—-4287 Filed 2—23-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Wage and Hour Division

29 CFR Part 552
RIN 1235-AA05

Application of the Fair Labor
Standards Act to Domestic Service

AGENCY: Wage and Hour Division,
Labor.

ACTION: Notice and extension of
comment period.

SUMMARY: This document extends the
period for filing written comments for
an additional 14 days on the proposed

revisions to the Application of the Fair
Labor Standards Act to Domestic
Service published on December 27,
2011. The Department of Labor
(Department) is taking this action in
order to provide interested parties
additional time to submit comments.

DATES: The agency must receive
comments on or before March 12, 2012.
The period for public comments, which
was to close on February 27, 2012, will
be extended to March 12, 2012.

ADDRESSES: You may submit comments,
identified by RIN 1235-AA05, by either
one of the following methods:

Electronic comments: through the
Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail: Mary Ziegler, Director, Division
of Regulations, Legislation and
Interpretation, Wage and Hour Division,
U.S. Department of Labor, Room S—
3502, 200 Constitution Avenue NW.,
Washington, DC 20210.

Instructions: Please submit one copy
of your comments by only one method.
All submissions received must include
the agency name (Wage and Hour
Division) and Regulatory Information
Number identified above for this
rulemaking (1235-AA05). All comments
received will be posted without change
to http://www.regulations.gov, including
any personal information provided.
Consequently, prior to including any
individual’s personal information such
as Social Security Number, home
address, telephone number, email
addresses and medical data in a
comment, the Department urges
commenters carefully to consider that
their submissions are a matter of public


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:mark.riley@faa.gov

11022

Federal Register/Vol. 77, No. 37 /Friday, February 24, 2012/Proposed Rules

record and will be publicly accessible
on the Internet. It is the commenter’s
responsibility to safeguard his or her
information. Because we continue to
experience delays in receiving mail in
the Washington, DC area, commenters
are strongly encouraged to transmit their
comments electronically via the Federal
eRulemaking Portal at http://
www.regulations.gov or to submit them
by mail early. For additional
information on submitting comments
and the rulemaking process, see the
“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to the Federal
eRulemaking Portal at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Mary Ziegler, Director, Division of
Regulations, Legislation, and
Interpretation, Wage and Hour Division,
U.S. Department of Labor, Room S—
3510, 200 Constitution Avenue NW.,
Washington, DC 20210; telephone: (202)
693—-0406 (this is not a toll free number).
Copies of this notice of proposed
rulemaking may be obtained in
alternative formats (Large Print, Braille,
Audio Tape, or Disc), upon request, by
calling (202) 693-0023. TTY/TDD
callers may dial toll-free (877) 889-5627
to obtain information or request
materials in alternative formats.
Questions of interpretation and/or
enforcement of regulations issued by
this agency or referenced in this notice
may be directed to the nearest Wage and
Hour Division District Office. Locate the
nearest office by calling the Wage and
Hour Division’s toll-free help line at
(866) 4US-WAGE ((866) 487—9243)
between 8 a.m. and 5 p.m. in your local
time zone, or log onto the Wage and
Hour Division’s Web site for a
nationwide listing of Wage and Hour
District and Area Offices at: http://
www.dol.gov/whd/america2.htm.
SUPPLEMENTARY INFORMATION:

I. Electronic Access and Filing
Comments

Public Participation: This notice of
proposed rulemaking is available
through the Federal Register and the
http://www.regulations.gov Web site.
You may also access this document via
the Department’s Web site at http://
www.dol.gov/federalregister. To
comment electronically on federal
rulemakings, go to the Federal
eRulemaking Portal at http://
www.regulations.gov, which will allow
you to find, review, and submit
comments on federal documents that are

open for comment and published in the
Federal Register. Please identify all
comments submitted in electronic form
by the RIN docket number (1235—
AAO05). Because of delays in receiving
mail in the Washington, DC area,
commenters should transmit their
comments electronically via the Federal
eRulemaking Portal at http://
www.regulations.gov, or submit them by
mail early to ensure timely receipt prior
to the close of the comment period.
Submit one copy of your comments by
only one method.

II. Request for Comment

The Department is proposing to revise
the Fair Labor Standards Act minimum
wage, overtime and recordkeeping
regulations pertaining to the exemptions
for companionship services and live-in
domestic services. The Department
proposes to amend the regulations to
revise the definitions of “domestic
service employment” and
“companionship services.” The
Department also proposes to more
specifically describe the type of
activities and duties that may be
considered “incidental” to the provision
of companionship services. In addition,
the Department proposes to amend the
recordkeeping requirements for live-in
domestic workers. Finally, the
Department proposes to amend the
regulation pertaining to employment by
a third party of companions and live-in
domestic workers. This change would
continue to allow the individual, family,
or household employing the worker’s
services to apply the companionship
and live-in exemptions and would deny
all third party employers the use of such
exemptions.

On December 15, 2011, President
Obama announced that the Department
of Labor was proposing the rule
changes. The Department posted a
Notice of Proposed Rulemaking
(NPRM), complete with background
information, economic impact analyses
and proposed regulatory text, on its Web
site that day. The Department published
the NPRM in the Federal Register on
December 27, 2011 (76 FR 81190),
requesting public comments on the
proposed revisions to the regulations
pertaining to the exemption for
companionship services and live-in
domestic services. Interested parties
were requested to submit comments on
or before February 27, 2012.

The Department has received requests
to extend the period for filing public
comments from members of Congress
and various business organizations.
Because of the interest that has been
expressed in this matter, the Department
has decided to extend the period for

submitting public comment for 14
additional days.

Dated: February 16, 2012.
Nancy J. Leppink,
Deputy Administrator, Wage and Hour
Division.
[FR Doc. 2012—4147 Filed 2—-23-12; 8:45 am]
BILLING CODE 4510-27-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2011-0367, FRL-9636-9]
Approval and Promulgation of
Implementation Plans; State of Alaska;

Regional Haze State Implementation
Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision, submitted by the State of
Alaska on April 4, 2011, as meeting the
requirements of Clean Air Act (CAA)
sections169A and 169B, and Federal
Regulations 40 CFR 51.308, to
implement a regional haze program in
the State of Alaska for the first planning
period through July 31, 2018. This
revision addresses the requirements of
the Clean Air Act (CAA) and EPA’s
rules that require states to prevent any
future and remedy any existing
anthropogenic impairment of visibility
in mandatory Class I areas caused by
emissions of air pollutants from
numerous sources located over a wide
geographic area (also referred to as the
“regional haze program”). Additionally,
EPA proposes to approve the Alaska
Department of Environmental
Conservation Best Available Retrofit
Technology regulations at 18 AAC
50.260.

DATES: Written comments must be
received at the address below on or
before March 26, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10-
OAR-2011-0367, by one of the
following methods:

o www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e Email: R10-

Public Comments@epa.gov.

e Mail: Keith Rose, EPA Region 10,
Office of Air, Waste and Toxics, AWT—
107, 1200 Sixth Avenue, Suite 900,
Seattle, WA 98101.

¢ Hand Delivery/Courier: EPA Region
10, 1200 Sixth Avenue, Suite 900,
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Seattle, WA 98101. Attention: Keith
Rose, Office of Air, Waste and Toxics,
AWT-107. Such deliveries are only
accepted during normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R10-OAR-2011—
0367. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA, without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available (e.g., CBI or other
information whose disclosure is
restricted by statute). Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy form. Publicly available docket
materials are available either
electronically at http://
www.regulations.gov or in hard copy at
the Office of Air, Waste and Toxics, EPA
Region 10, 1200 Sixth Avenue, Seattle,
WA 98101. EPA requests that if at all
possible, you contact the individual

listed below to view the hard copy of
the docket.

FOR FURTHER INFORMATION CONTACT: Mr.
Keith Rose at telephone number (206)
553-1949, rose.keith@epa.gov or the
above EPA, Region 10 address.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
the EPA. Information is organized as
follows:
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I. Background for EPA’s Proposed
Action

In the CAA Amendments of 1977,
Congress established a program to
protect and improve visibility in the
national parks and wilderness areas. See
CAA section 169A. Congress amended
the visibility provisions in the CAA in
1990 to focus attention on the problem
of regional haze. See CAA section 169B.
EPA promulgated regulations in 1999 to
implement sections 169A and 169B of
the Act. These regulations require states
to develop and implement plans to

ensure reasonable progress toward
improving visibility in mandatory Class
I Federal areas (Class I areas). 64 FR
35714 (July 1, 1999); see also 70 FR
39104 (July 6, 2005) and 71 FR 60612
(October 13, 2006).

The Alaska Department of
Environmental Conservation (ADEC)
adopted and transmitted its ““Alaska
Regional Haze State Implementation
Plan” (Alaska Regional Haze SIP) to
EPA Region 10 in a letter dated March
29, 2011. EPA determined the plan
complete by operation of law on
September 4, 2011. As a result of the
Alaska’s participation with 13 other
states, tribal nations and Federal
agencies in the Western Regional Air
Partnership (WRAP), Alaska’s Regional
Haze SIP reflects a consistent approach
toward addressing regional visibility
impairment at 116 Class I areas in the
West.

In this action, EPA is proposing to
approve all provisions of Alaska’s
Regional Haze SIP submission,
including the requirements for the
calculation of baseline and natural
visibility conditions, statewide
inventory of visibility-impairing
pollutants, best available retrofit
technology (BART), Reasonable Progress
Goals (RPGs), and Long-Term Strategy
(LTS). EPA is also proposing to approve
the Alaska Department of
Environmental Conservation (ADEC)
BART regulations at 18 AAC 50.260.

A. Definition of Regional Haze

Regional haze is impairment of visual
range, clarity or colorization caused by
emission of air pollution produced by
numerous sources and activities, located
across a broad regional area. The
sources include but are not limited to,
major and minor stationary sources,
mobile sources, and area sources
including non-anthropogenic sources.
These sources and activities may emit
fine particles (PM,s) (e.g., sulfates,

1 Areas designated as mandatory Class I Federal
areas consist of national parks exceeding 6000
acres, wilderness areas and national memorial parks
exceeding 5000 acres, and all international parks
that were in existence on August 7, 1977. 42 U.S.C.
7472(a). In accordance with section 169A of the
CAA, EPA, in consultation with the Department of
Interior, promulgated a list of 156 areas where
visibility is identified as an important value. 44 FR
69122 (November 30, 1979). The extent of a
mandatory Class I area includes subsequent changes
in boundaries, such as park expansions. 42 U.S.C.
7472(a). Although states and tribes may designate
as Class I additional areas which they consider to
have visibility as an important value, the
requirements of the visibility program set forth in
section 169A of the CAA apply only to “‘mandatory
Class I Federal areas.” Each mandatory Class I
Federal area is the responsibility of a “Federal Land
Manager.” 42 U.S.C. 7602(i). When we use the term
“Class I area” in this action, we mean a ‘“‘mandatory
Class I Federal area.”
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nitrates, organic carbon, elemental
carbon, and soil dust), and their
precursors (e.g., SO2, NOx, and in some
cases, ammonia (NHs3) and volatile
organic compounds (VOC)).
Atmospheric fine particulate reduces
clarity, color, and visual range of visual
scenes. Visibility-reducing fine
particulates are primarily composed of
sulfate, nitrate, organic carbon
compounds, elemental carbon, and soil
dust, and impair visibility by scattering
and absorbing light. Fine particulate can
also cause serious health effects and
mortality in humans, and contributes to
environmental effects such as acid
deposition and eutrophication. See 64
FR at 35715.

Data from the existing visibility
monitoring network, the “Interagency
Monitoring of Protected Visual
Environments” (IMPROVE) monitoring
network, show that visibility
impairment caused by air pollution
occurs virtually all the time at most
national parks and wilderness areas.
The average visual range in many Class
I areas in the Western United States is
100-150 kilometers, or about one-half to
two-thirds the visual range that would
exist without anthropogenic air
pollution. Id. Visibility impairment also
varies day-to-day and by season
depending on variation in meteorology
and emission rates.

B. Regional Haze Rules and Regulations

In section 169A of the 1977 CAA
Amendments, Congress created a
program for protecting visibility in the
nation’s national parks and wilderness
areas. This section of the CAA
establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in Class I areas which
impairment results from manmade air
pollution.” CAA section 169A(a)(1). On
December 2, 1980, EPA promulgated
regulations to address visibility
impairment in Class I areas that is
“reasonably attributable” to a single
source or small group of sources, i.e.,
“reasonably attributable visibility
impairment”. See 45 FR 80084. These
regulations represented the first phase
in addressing visibility impairment.
EPA deferred action on regional haze
that emanates from a variety of sources
until monitoring, modeling, and
scientific knowledge about the
relationships between pollutants and
visibility impairment were improved.

Congress added section 169B to the
CAA in 1990 to address regional haze
issues. EPA promulgated a rule to
address regional haze on July 1, 1999
(64 FR 35713), the regional haze rule or
RHR. The RHR revised the existing

visibility regulations to integrate into
the regulation provisions addressing
regional haze impairment and
established a comprehensive visibility
protection program for Class I areas. The
requirements for regional haze, found at
40 CFR 51.308 and 51.309, are included
in EPA’s visibility protection
regulations at 40 CFR 51.300-309. Some
of the main elements of the regional
haze requirements are summarized in
section II of this proposed rulemaking.
The requirement to submit a regional
haze SIP applies to all 50 states, the
District of Columbia and the Virgin
Islands.2 40 CFR 51.308(b) requires
states to submit the first implementation
plan addressing regional haze visibility
impairment no later than December 17,
2007.

C. Roles of Agencies in Addressing
Regional Haze

Successful implementation of the
regional haze program will require long-
term regional coordination among
states, tribal governments, and various
Federal agencies. As noted above,
pollution affecting the air quality in
Class I areas can be transported over
long distances, even hundreds of
kilometers. Therefore, to effectively
address the problem of visibility
impairment in Class I areas, States need
to develop strategies in coordination
with one another, taking into account
the effect of emissions from one
jurisdiction on the air quality in
another.

Because the pollutants that lead to
regional haze impairment can originate
from across state lines, EPA has
encouraged the States and Tribes to
address visibility impairment from a
regional perspective. Five regional
planning organizations 3 (RPOs) were
created nationally to address regional
haze and related issues. One of the main
objectives of the RPOs is to develop and
analyze data and conduct pollutant
transport modeling to assist the States or
Tribes in developing their regional haze
plans.

The Western Regional Air Partnership
(WRAP) 4, one of the five RPOs
nationally, is a voluntary partnership of
State, Tribal, Federal, and local air
agencies dealing with air quality in the
West. WRAP member States include:

2 Albuquerque/Bernalillo County in New Mexico
must also submit a regional haze SIP to completely
satisfy the requirements of section 110(a)(2)(D) of
the CAA for the entire State of New Mexico under
the New Mexico Air Quality Control Act (section
74-2-4).

3 See http://www.epa.gov/air/visibility/
regional.html for description of the regional
planning organizations.

4The WRAP Web site can be found at http://
WWW.Wrapair.org.

Alaska, Arizona, California, Colorado,
Idaho, Montana, New Mexico, North
Dakota, Oregon, South Dakota, Utah,
Washington, and Wyoming. WRAP
Tribal members include Campo Band of
Kumeyaay Indians, Confederated Salish
and Kootenai Tribes, Cortina Indian
Rancheria, Hopi Tribe, Hualapai Nation
of the Grand Canyon, Native Village of
Shungnka, Nez Perce Tribe, Northern
Cheyenne Tribe, Pueblo of Acoma,
Pueblo of San Felipe, and Shoshone-
Bannock Tribes of Fort Hall.

As aresult of the regional planning
efforts in the West, all states in the
WRAP region contributed information
to a Technical Support System (TSS)
which provides an analysis of the
causes of haze, and the levels of
contribution from all sources within
each state to the visibility degradation of
each Class I area. The WRAP States
consulted in the development of
reasonable progress goals, using the
products of this technical consultation
process to co-develop their reasonable
progress goals for the Western Class I
areas. The modeling done by the WRAP
relied on assumptions regarding
emissions over the relevant planning
period and embedded in these
assumptions were anticipated emissions
reductions in each of the States in the
WRAP, including reductions from
BART and other measures to be adopted
as part of the State’s long term strategy
for addressing regional haze. The
reasonable progress goals in the draft
and final regional haze SIPs that have
now been prepared by States in the
West accordingly are based, in part, on
the emissions reductions from nearby
States that were agreed on through the
WRAP process.

II. Requirements for Regional Haze
SIPs

A. The CAA and the Regional Haze Rule

Regional haze SIPs must assure
reasonable progress towards the
national goal of achieving natural
visibility conditions in Class I areas.
Section 169A of the CAA and EPA’s
implementing regulations require states
to establish long-term strategies for
making reasonable progress toward
meeting this goal. Implementation plans
must also give specific attention to
certain stationary sources that were in
existence on August 7, 1977, but were
not in operation before August 7, 1962,
and require these sources, where
appropriate, to install BART controls for
the purpose of eliminating or reducing
visibility impairment. The specific
regional haze SIP requirements are
discussed in further detail below.
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B. Determination of Baseline, Natural
Conditions, and Visibility Improvement

The RHR establishes the deciview
(dv) as the principal metric for
measuring visibility. This visibility
metric expresses uniform changes in
haziness in terms of common
increments across the entire range of
visibility conditions, from pristine to
extremely hazy conditions. Visibility is
determined by measuring the visual
range (or deciview), which is the
greatest distance, in kilometers or miles,
at which a dark object can be viewed
against the sky. The deciview is a useful
measure for tracking progress in
improving visibility, because each
deciview change is an equal incremental
change in visibility perceived by the
human eye. Most people can detect a
change in visibility at one deciview.5

The deciview is used in expressing
reasonable progress goals (which are
interim visibility goals towards meeting
the national visibility goal), defining
baseline, current, and natural
conditions, and tracking changes in
visibility. The regional haze SIPs must
contain measures that ensure
“reasonable progress” toward the
national goal of preventing and
remedying visibility impairment in
Class I areas caused by manmade air
pollution by reducing anthropogenic
emissions that cause regional haze. The
national goal is a return to natural
conditions, i.e., anthropogenic sources
of air pollution would no longer impair
visibility in Class I areas.

To track changes in visibility over
time at each of the 156 Class I areas
covered by the visibility program (40
CFR 81.401-437), and as part of the
process for determining reasonable
progress, States must calculate the
degree of existing visibility impairment
at each Class I area at the time of each
regional haze SIP submittal and
periodically review progress every five
years midway through each 10-year
implementation period. To do this, the
RHR requires states to determine the
degree of impairment (in deciviews) for
the average of the 20% least impaired
(“best”) and 20% most impaired
(“worst”) visibility days over a specified
time period at each of their Class I areas.
In addition, states must also develop an
estimate of natural visibility conditions
for the purpose of comparing progress
toward the national goal. Natural
visibility is determined by estimating
the natural concentrations of pollutants
that cause visibility impairment, and
then calculating total light extinction

5The preamble to the RHR provides additional
details about the deciview. 64 FR 35714, 35725
(July 1, 1999).

based on those estimates. EPA has
provided guidance to states regarding
how to calculate baseline, natural and
current visibility conditions in
documents titled, EPA’s Guidance for
Estimating Natural Visibility Conditions
Under the Regional Haze Rule,
September 2003, (EPA-454/B-03—-005
located at http://www.epa.gov/ttncaaa1/
t1/memoranda/rh_envcurhr gd.pdf),
(hereinafter referred to as “EPA’s 2003
Natural Visibility Guidance”), and
Guidance for Tracking Progress Under
the Regional Haze Rule (EPA—454/B—
03—004 September 2003 located at
http://www.epa.gov/ttncaaal/t1/
memoranda/rh_tpurhr gd.pdf)),
(hereinafter referred to as “EPA’s 2003
Tracking Progress Guidance”).

For the first regional haze SIPs that
were due by December 17, 2007,
‘“baseline visibility conditions” were the
starting points for assessing “current”
visibility impairment. Baseline visibility
conditions represent the degree of
visibility impairment for the 20% least
impaired days and 20% most impaired
days for each calendar year from 2000
to 2004. Using monitoring data for 2000
through 2004, States are required to
calculate the average degree of visibility
impairment for each Class I area, based
on the average of annual values over the
five-year period. The comparison of
initial baseline visibility conditions to
natural visibility conditions indicates
the amount of improvement necessary
to attain natural visibility, while the
future comparison of baseline
conditions to the then-current
conditions will indicate the amount of
progress made. In general, the 2000—
2004 baseline time period is considered
the time from which improvement in
visibility is measured.

C. Best Available Retrofit Technology

Section 169A of the CAA directs
States to evaluate the use of retrofit
controls at certain larger, often
uncontrolled, older stationary sources in
order to address visibility impacts from
these sources. Specifically, section
169A(b)(2)(A) of the CAA requires
States to revise their SIPs to contain
such measures as may be necessary to
make reasonable progress towards the
natural visibility goal, including a
requirement that certain categories of
existing major stationary sources © built
between 1962 and 1977 procure, install,
and operate the “Best Available Retrofit
Technology” (“BART”) as determined
by the state. States are directed to
conduct BART determinations for such
sources that may be anticipated to cause

6 The set of “‘major stationary sources” potentially
subject to BART is listed in CAA section 169A(g)(7).

or contribute to any visibility
impairment in a Class I area. Rather
than requiring source-specific BART
controls, States also have the flexibility
to adopt an emissions trading program
or other alternative program as long as
the alternative provides greater
reasonable progress towards improving
visibility than BART.

On July 6, 2005, EPA published the
Guidelines for BART Determinations
Under the Regional Haze Rule at
appendix Y to 40 CFR part 51
(hereinafter referred to as the “BART
Guidelines”) to assist States in
determining which of their sources
should be subject to the BART
requirements and in determining
appropriate emission limits for each
applicable source. In making a BART
applicability determination for a fossil
fuel-fired electric generating plant with
a total generating capacity in excess of
750 megawatts, a State must use the
approach set forth in the BART
Guidelines. A State is encouraged, but
not required, to follow the BART
Guidelines in making BART
determinations for other types of
sources.

States must address all visibility-
impairing pollutants emitted by a source
in the BART determination process. The
most significant visibility-impairing
pollutants are sulfur dioxide, nitrogen
oxides, and fine particulate matter. EPA
has indicated that states should use
their best judgment in determining
whether volatile organic compounds or
ammonia compounds impair visibility
in Class I areas.

Under the BART Guidelines, States
may select an exemption threshold
value for their BART modeling, below
which a BART-eligible source would
not be expected to cause or contribute
to visibility impairment in any Class I
area. The State must document this
exemption threshold value in the SIP
and must state the basis for its selection
of that value. Any source with
emissions that model above the
threshold value would be subject to a
BART determination. The BART
Guidelines acknowledge varying
circumstances affecting different Class I
areas. States should consider the
number of emission sources affecting
the Class I areas at issue and the
magnitude of the individual sources’
impacts. Generally, an exemption
threshold set by the State should not be
higher than 0.5 deciviews (dv).

In their SIPs, States must identify
potential BART sources and BART-
eligible sources that have a visibility
impact in any Class I area above the
“BART subject” threshold established
by the State and thus, are “subject” to
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BART. States must document their
BART control analysis and
determination for all sources subject to
BART.

The term “BART-eligible”” source
used in the BART Guidelines means the
collection of individual emission units
at a facility that together comprises the
BART-eligible source. In making BART
determinations, section 169A(g)(2) of
the CAA requires that States consider
the following factors: (1) The costs of
compliance, (2) the energy and non-air
quality environmental impacts of
compliance, (3) any existing pollution
control technology in use at the source,
(4) the remaining useful life of the
source, and (5) the degree of
improvement in visibility which may
reasonably be anticipated to result from
the use of such technology. States are
generally free to determine the weight
and significance to be assigned to each
factor.

The regional haze SIP must include
source-specific BART emission limits
and compliance schedules for each
source subject to BART. Once a State
has made its BART determination, the
BART controls must be installed and in
operation as expeditiously as
practicable, but no later than five years
after the date EPA approves the regional
haze SIP. See CAA section 169A(g)(4);
40 CFR 51.308(e)(1)(iv). In addition to
what is required by the RHR, general
SIP requirements mandate that the SIP
must also include all regulatory
requirements related to monitoring,
recordkeeping, and reporting for the
BART controls on the source.

D. Reasonable Progress Goals

The vehicle for ensuring continuing
progress towards achieving the natural
visibility goal is the submission of a
series of regional haze SIPs that
establish two Reasonable Progress Goals
(RPGs) (i.e., two distinct goals, one for
the “best”” and one for the “worst” days)
for every Class I area for each
(approximately) ten-year
implementation period. The RHR does
not mandate specific milestones or rates
of progress, but instead calls for states
to establish goals that provide for
“reasonable progress” toward achieving
natural visibility conditions. In setting
reasonable progress goals (RPGs), States
must provide for an improvement in
visibility for the most impaired days
over the (approximately) ten-year period
of the SIP, and ensure no degradation in
visibility for the least impaired days
over the same period.

States have significant discretion in
establishing RPGs, but are required to
consider the following factors
established in section 169A of the CAA

and in EPA’s RHR at 40 CFR
51.308(d)(1)(1)(A): (1) The costs of
compliance; (2) the time necessary for
compliance; (3) the energy and non-air
quality environmental impacts of
compliance; and (4) the remaining
useful life of any potentially affected
sources. States must demonstrate in
their SIPs how these factors are
considered when selecting the RPGs for
the best and worst days for each
applicable Class I area. States have
considerable flexibility in how they take
these factors into consideration, as
noted in EPA’s Guidance for Setting
Reasonable Progress Goals under the
Regional Haze Program, July 1, 2007,
Memorandum from William L. Wehrum,
Acting Assistant Administrator for Air
and Radiation, to EPA Regional
Administrators, EPA Regions 1-10 (pp.
4-2, 5-1) (“EPA’s Reasonable Progress
Guidance”). In setting the RPGs, States
must also consider the rate of progress
needed to reach natural visibility
conditions by 2064 (referred to as the
“uniform rate of progress’” (URP) or the
“glide path”’) and the emission
reduction measures needed to achieve
that rate of progress over the ten-year
period of the SIP. Uniform rate of
progress represents a rate of progress
that states are to use for comparison to
the amount of progress they expect to
achieve over the ten-year period. In
setting RPGs, each State with one or
more Class I areas (“Class I state’’) must
also consult with potentially
“contributing States,” i.e., other nearby
States with emission sources that may
be affecting visibility impairment at the
Class I State’s areas. See 40 CFR
51.308(d)(1)(iv).

E. Long-Term Strategy

Consistent with the requirement in
section 169A(b) of the CAA that States
include in their regional haze SIP a ten
to fifteen-year strategy for making
reasonable progress, section 51.308(d)(3)
of the RHR requires that States include
a long-term strategy (LTS) in their
regional haze SIPs. The LTS is the
compilation of all control measures a
State will use during the
implementation period of the specific
SIP submittal to meet applicable RPGs.
The LTS must include “enforceable
emissions limitations, compliance
schedules, and other measures needed
to achieve the reasonable progress
goals” for all Class I areas within and
affected by emissions from the State. 40
CFR 51.308(d)(3).

When a state’s emissions are
reasonably anticipated to cause or
contribute to visibility impairment in a
Class I area located in another state, the
RHR requires the impacted state to

coordinate with contributing states to
develop coordinated emissions
management strategies. 40 CFR
51.308(d)(3)(i). In such cases, the
contributing state must demonstrate that
it has included in its SIP all measures
necessary to obtain its share of the
emission reductions needed to meet the
RPGs for the Class I area. The RPOs
have provided forums for significant
interstate consultation, but additional
consultation between states may be
required to sufficiently address
interstate visibility issues (e.g., where
two states belong to different RPOs).

States should consider all types of
anthropogenic sources of visibility
impairment in developing their LTS,
including stationary, minor, mobile, and
area sources. At a minimum, states must
describe how each of the following
seven factors listed below are taken into
account in developing their LTS: (1)
Emission reductions due to ongoing air
pollution control programs, including
measures to address RAVI; (2) measures
to mitigate the impacts of construction
activities; (3) emissions limitations and
schedules for compliance to achieve the
RPG; (4) source retirement and
replacement schedules; (5) smoke
management techniques for agricultural
and forestry management purposes
including plans as currently exist
within the state for these purposes; (6)
enforceability of emissions limitations
and control measures; and, (7) the
anticipated net effect on visibility due to
projected changes in point, area, and
mobile source emissions over the period
addressed by the LTS. 40 CFR
51.308(d)(3)(v).

F. Coordinating Regional Haze and
Reasonably Attributable Visibility
Impairment (RAVI)

As part of the RHR, EPA revised 40
CFR 51.306(c) regarding the LTS for
RAVI to require that the RAVI plan must
provide for a periodic review and SIP
revision not less frequently than every
three years until the date of submission
of the state’s first plan addressing
regional haze visibility impairment,
which was due December 17, 2007, in
accordance with 40 CFR 51.308(b) and
(c). On or before this date, the state must
revise its plan to provide for review and
revision of a coordinated LTS for
addressing RAVI and regional haze, and
the state must submit the first such
coordinated LTS with its first regional
haze SIP. Future coordinated LTSs, and
periodic progress reports evaluating
progress towards RPGs, must be
submitted consistent with the schedule
for SIP submission and periodic
progress reports set forth in 40 CFR
51.308(f) and 51.308(g), respectively.
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The periodic review of a state’s LTS
must provide the status of both regional
haze and RAVI impairment, and must
be submitted to EPA as a SIP revision.

G. Monitoring Strategy and Other
Implementation Plan Requirements

Section 51.308(d)(4) of the RHR
requires a monitoring strategy for
measuring, characterizing, and reporting
on regional haze visibility impairment
that is representative of all mandatory
Class I areas within the state. The
strategy must be coordinated with the
monitoring strategy required in 40 CFR
51.305 for RAVI. Compliance with this
requirement may be met through
“participation” in the Interagency
Monitoring of Protected Visual
Environments (IMPROVE) network, i.e.,
review and use of monitoring data from
the network. The monitoring strategy is
due with the first regional haze SIP, and
it must be reviewed every five years.
The monitoring strategy must also
provide for additional monitoring sites
if the IMPROVE network is not
sufficient to determine whether RPGs
will be met. The SIP must also provide
for the following:

e Procedures for using monitoring
data and other information in a state
with mandatory Class I areas to
determine the contribution of emissions
from within the state to regional haze
visibility impairment at Class I areas
both within and outside the state;

e Procedures for using monitoring
data and other information in a state
with no mandatory Class I areas to
determine the contribution of emissions
from within the state to regional haze
visibility impairment at Class I areas in
other states;

¢ Reporting of all visibility
monitoring data to the Administrator at
least annually for each Class I area in
the state, and where possible, in
electronic format;

¢ Developing a statewide inventory of
emissions of pollutants that are
reasonably anticipated to cause or
contribute to visibility impairment in
any Class I area. The inventory must
include emissions for a baseline year,
emissions for the most recent year for
which data are available, and estimates
of future projected emissions. A state
must also make a commitment to update
the inventory periodically; and,

¢ Other elements, including
reporting, recordkeeping, and other
measures necessary to assess and report
on visibility.

H. SIP Revisions and Five-Year Progress
Reports

The RHR requires control strategies to
cover an initial implementation period

through 2018, with a comprehensive
reassessment and revision of those
strategies, as appropriate, every ten
years thereafter. Periodic SIP revisions
must meet the core requirements of 40
CFR 51.308(d) with the exception of
BART. The requirement to evaluate
sources for BART applies only to the
first regional haze SIP. Facilities subject
to BART must continue to comply with
the BART provisions of 40 CFR
51.308(e), as noted above. Periodic SIP
revisions will assure that the statutory
requirement of reasonable progress will
continue to be met.

Each state also is required to submit
a report to EPA every five years that
evaluates progress toward achieving the
RPG for each Class I area within the
state and outside the state if affected by
emissions from within the state. 40 CFR
51.308(g). The first progress report is
due five years from submittal of the
initial regional haze SIP revision. At the
same time a 5-year progress report is
submitted, a state must determine the
adequacy of its existing SIP to achieve
the established goals for visibility
improvement. See 40 CFR 51.308(h).

I. Consultation With States and Federal
Land Managers

The RHR requires that states consult
with Federal Land Managers (FLMs)
before adopting and submitting their
SIPs. See 40 CFR 51.308(i). States must
provide FLMs an opportunity for
consultation, in person and at least 60
days prior to holding any public hearing
on the SIP. This consultation must
include the opportunity for the FLMs to
discuss their assessment of visibility
impairment in any Class I area and to
offer recommendations on the
development of the reasonable progress
goals and on the development and
implementation of strategies to address
visibility impairment. Further, a state
must include in its SIP a description of
how it addressed any comments
provided by the FLMs. Finally, a SIP
must provide procedures for continuing
consultation between the state and
FLMs regarding the state’s visibility
protection program, including
development and review of SIP
revisions, 5-year progress reports, and
the implementation of other programs
having the potential to contribute to
impairment of visibility in Class I areas.

III. EPA’s Analysis of Alaska’s Regional
Haze SIP

A. Affected Class I Areas

Alaska has four Class I areas within
the state. These four Class I areas are
Denali National Park, Simeonof
Wilderness Area, Tuxedni National

Wildlife Refuge, and Bering Sea
Wilderness Area. ADEC has not
identified any other state that is
impacting the Class I areas in Alaska,
and Alaska has not been identified as a
contributor to impacts in other state’s
Class I areas. However, in accordance
with 40 CFR 51.308(d)(1)(iv) and
51.308(d)(3)(i), ADEC commits to
continue consultation with states which
may reasonably be anticipated to cause
or contribute to visibility impairment in
Federal Class I areas located within
Alaska. ADEC will also continue
consultation with any state for which
Alaska’s emissions may reasonably be
anticipated to cause or contribute to
visibility impairment in that state’s
Federal Class I areas.

B. Baseline, Natural Conditions and
Visibility Inprovement

Alaska, using data from the IMPROVE
monitoring network and analyzed by
WRAP, calculated current baseline and
natural visibility conditions, and the
uniform rate of progress (URP) 7 for
Denali National Park, Simeonof
Wilderness Area and Tuxedni Wildlife
Refuge. Baseline visibility for the most-
impaired (20% worst) days and the
least-impaired (20% best) days was
calculated from monitoring data
collected by IMPROVE monitors. The
IMPROVE monitoring sites for each
Class I area are:

¢ Denali National Park—Denali
National Park has two visibility
monitors. One site is located at the
Denali National Park Headquarters
(DENA1), which has operated since
1988, and the second is the Trapper
Creek monitoring site (TRCR1) located
100 yards east of the Trapper Creek
Elementary School, west of the Town of
Trapper Creek. The monitor located at
Trapper Creek is the official IMPROVE
site for Denali National Park and was
established in September 2001 to
evaluate the long-range transport of
pollution into the Park from the south.

¢ Simeonof Wilderness Area—The
Simeonof Wilderness Area is located on
a remote, isolated island in the Aleutian
chain approximately 58 miles from
mainland Alaska. The Fish and Wildlife
Service has placed an IMPROVE air
monitor in the community of Sand
Point, Alaska to represent this
wilderness area. The community is on a
more accessible island approximately 60
miles north west of the Simeonof
Wilderness Area. The monitor has been
operating since September 2001.

7 The URP is also referred to as the visibility
“glidepath”, which is the linear rate of progress
needed to achieve natural visibility conditions by
2064.
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e Tuxedni National Wildlife Refuge—
Tuxedni National Wildlife Refuge is
located on a relatively remote pair of
islands in Tuxedni Bay off of Cook Inlet
in Southcentral Alaska. The Fish and
Wildlife Service has installed an
IMPROVE monitor near Lake Clark
National Park to represent conditions at
Tuxedni Wilderness Area. This site is
located on the west side of Cook Inlet,
approximately 5 miles from the Tuxedni
National Wildlife Refuge. The site was
operational as of December 18, 2001,
and represents regional haze conditions
for the wilderness area.

¢ Bering Sea Wilderness Area—This
wilderness area encompasses St.
Matthew Island, Hall Island, and
Pinnacle Island and is part of the larger
Bering Sea unit of the Alaska Maritime
National Wildlife Refuge. The Bering
Sea Wilderness area is extremely remote
and located approximately 350 miles
southwest of Nome, Alaska and is

surrounded on all sides by the Bering
Sea. There is essentially no electricity or
other infrastructure to support a
monitor. Additionally, the area is
hundreds of miles away from
population centers or major stationary
sources. This area had a DELTA-DRUM
sampler (a mobile sampler) installed
during a field visit in 2002. However,
difficulties were encountered with the
power supply and no viable data are
available, therefore ADEC is not able to
determine baseline visibility conditions
for this site. Due to its inaccessibility,
remoteness, and harsh environment, no
IMPROVE monitoring is available or is
currently planned for the Bering Sea
Wilderness Area.

In general, WRAP based their
estimates of natural conditions on EPA’s
2003 Natural Visibility Guidance, but
incorporated refinements which EPA
believes provides results more
appropriate for Alaska than the general

EPA default approach. These
refinements include the use of an
updated IMPROVE algorithm which
uses a higher ratio of organic mass
concentration to organic carbon mass,
which better accounts for haze from
organic mass, and includes a term for
sea salt, which causes a significant
amount of haze in the Tuxedni and
Simeonof Class I areas. See WRAP
Technical Support Document, February
28, 2011 (WRAP TSD) section 2.D and

2.E, supporting this action.

Table 1 below shows visibility
conditions in Denali National Park,
Simeonof Wilderness Area and Tuxedni
National Wildlife Refuge for the 20%
worst natural visibility days, the 20%
worst baseline days, the 2018 URP, and
the visibility improvement needed
between 2002 and 2018 to achieve the
URP. Table 2 shows visibility
conditions on the 20% best days.

TABLE 1—20% WORST DAY VISIBILITY CONDITIONS

20% Worst 20% Worst 2018 Uniform im?)lljcsai\glriayent
. natural baseline rate of
Site Class | area conditions conditions progress neez%?cé by
(dv) (dv) (dv) (dv)
Denali .....oeeeeiiiie e 7.3 9.9 9.5 0.4
Denali ......... 8.4 11.6 1.1 0.5
Simeonof .... 15.6 18.6 18.1 0.5
TUXET s Tuxedni 11.3 141 13.6 0.5
TABLE 2—20% BEST DAY VISIBILITY CONDITIONS
20% Best 20% Best
. baseline natural
Site Class | area conditions conditions
(dv) (dv)
2.4 1.8
3.5 2.7
7.6 5.3
4.0 3.2

Based on IMPROVE data collected in
the Class I areas in Alaska during the
baseline period (2000-2004), the major
pollutants that contribute to light
extinction on the 20% worst days at the
Simeonof site are: sea salt (47%),
sulfates (29%), and organic mass
concentration (OMC) (9%); at the Denali
DENAT1 site are: OMC (54%), sulfates
(25%), elemental carbon (8%); at the
Denali TRCR1 site are: OMC (43%),
sulfates (35%), coarse matter (7%); and
at the Tuxedni site are: OMC (28%), sea
salt (26%), sulfate (28%).

As noted previously, due to the
remote location of the Class I area in the
Bering Sea, no monitoring site exists in
this Class I area and insufficient data are
available to accurately calculate

baseline values for this Class I area. The
area is located a considerable distance
off shore in the Bering Sea and is
hundreds of miles from any other
monitoring location. Alaska evaluated
and discussed the origins and influence
of aerosols to this Class I area, and
concluded that significant impacts from
local industrial, commercial or
community developments are unlikely.
Future impacts from potential offshore
oil and gas development is a remote
possibility, but is also unlikely as there
are no offshore oil and gas
developments currently planned for the
St. Matthew-Hall area, or the adjoining
Aleutian Basin, Bowers Basin, and
Aleutian Arc areas. Finally Alaska
indicates that it will continue to

evaluate the possibility for portable
sampling in remote locations as
resources allow. Alaska Regional Haze
SIP submittal II.LK.3—-17. EPA
acknowledges the provision in the RHR
which provides that for Class I areas
without monitoring data for 2000-2004
the state should establish baseline
values using the most representative
available monitoring data for 2000-2004
in consultation with the Administrator.
40 CFR 51.308 (d)(2)(i). However, as
explained above and more fully
described the SIP submission,
representative data is not available for
the Bering Sea Wilderness Area.
Additionally, given the location of this
Wilderness Area in the middle of the
Bering Sea hundreds of miles off the
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coast of Alaska, it is likely that any
sources impacting visibility in the area
would be beyond Alaska’s jurisdiction
or ability to control. Also EPA expects
the state to update any available
monitoring or visibility impact analyses
in its 5-year progress reports. Therefore,
given the unique, extremely remote and
isolated location and the associated
difficulties with monitoring at the area
EPA proposes to accept Alaska’s
approach to the Bering Sea Wilderness
Area.

Based on our evaluation of the State’s
baseline and natural conditions
analysis, EPA is proposing to find that
Alaska has appropriately determined
baseline visibility for the average 20%
worst and 20% best days, and natural
visibility conditions for the average 20%
worst days, and the visibility glidepath
from the baseline conditions to natural
conditions in the three Class I areas. See
sections 2.D and 2.E of the WRAP TSD
supporting this action. We also believe
the State’s analysis accurately
determined the individual aerosol
species causing impairment in the three
Class I areas.

C. Alaska Emissions Inventories

There are three main categories of
visibility-impairing air pollution
sources: point sources, area sources, and
mobile sources. Point sources are larger
stationary sources that emit air
pollutants. Area sources are large
numbers of small sources that are
widely distributed across an area, such
as residential heating units, re-entrained
dust from unpaved roads or windblown
dust from agricultural fields. Mobile
sources are sources such as motor
vehicles, including agricultural and
construction equipment, locomotives,
and aircraft.

EPA’s Regional Haze Rule requires a
statewide emission inventory of
pollutants that are reasonably
anticipated to cause or contribute to
visibility impairment in any mandatory
Class I area. 40 CFR 51.308(d)(4)(v).
ADEC compiled emission inventories
for all visibility impairing source
categories in Alaska for the 2002
baseline year, and projected future
emission inventories for these source
categories in 2018. See Appendix III.K.5
of the SIP submittal. The fire sector of
the baseline inventory was developed
using 2000—2004 average data obtained
from the WRAP Fire Inventory efforts.
Emission estimates for 2018 were
generated from anticipated population
growth, growth in industrial activity,
and emission reductions from
implementation of control measures,
e.g., implementation of BART
limitations and motor vehicle tailpipe

emissions. Chapter 5 of the Alaska
Regional Haze SIP submittal discusses
how emission estimates were
determined for statewide emission
inventories by pollutant and source
category.

Key factors that were considered in
the development of these regional haze
emission inventories were:

Pollutants—Inventories were
developed for the following pollutants:
hydrocarbons (HC), carbon monoxide
(CO), oxides of nitrogen (NOx), sulfur
oxides (SOx), ammonia (NHz), volatile
organic compounds (VOC), and coarse
and fine particulate matter (PM,o and
PMs s, respectively).

Areal Extent and Spatial Resolution—
The inventories represent sources
within the entire state of Alaska,
encompassing a total of 27 boroughs/
counties. Emissions were allocated to
individual grid cells, of 45 square
kilometers each, in a rectangular grid
domain covering all of Alaska. This grid
domain was based on domain
developed under an earlier WRAP study
for which a modeling protocol was
developed. See Figure II1.K.5-2 of the
SIP submittal.

Included Sources—Emission sources
included known stationary point and
area sources including fugitive dust and
both anthropogenic and natural fires,
and on-road and non-road mobile
sources. As discussed later in this
section, biogenic (trees and vegetation)
and geogenic sources (gas/oil seeps,
wind erosion, and geothermal and
volcanic activity) were not included.

Temporal Resolution—The
inventories were expressed in the form
of annual emissions for 2002 and 2018.
For all source categories, except the fire
sector, the baseline inventory was
represented using calendar year 2002
annual emission estimates. The fire
sector of the baseline inventory was
developed using 2000—2004 average
data obtained from the WRAP Fire
Inventory efforts. These data reflect fire
activity (from wildfires, wildland fires,
and prescribed burns) averaged over this
five-year period and are less likely to be
biased by fire emissions from any
individual year. See Alaska Regional
Haze submittal III.LK.5-3.

The 2018 inventory was developed to
reflect emission levels projected to
calendar year 2018, accounting for
forecasted changes in source activity
and emission factors. Population
projections compiled by the Alaska
Department of Labor and Workforce
Development at five-year intervals
through 2030 by individual borough and
census area were used to grow 2002
baseline activity to 2018 for most of the

source categories, with a couple of
exceptions.

In developing its 2018 emission
inventory, Alaska first determined that
emission estimates for wildfires should
be held constant between 2002 and
2018. However, as explained later,
modest reductions in prescribed burn
emissions were assumed, consistent
with WRAP 2018b Phase III Fire
Inventory forecast. Second, activity from
small port commercial marine vessel
activity in 2002 was assumed to be
identical to that obtained for calendar
year 2005.

Alaska also developed emission
factors specific to calendar year 2018 for
sources affected by regulatory control
programs and technology
improvements. These source sectors
included on-road and non-road mobile
sources (except commercial marine
vessels and aviation) and stationary
point sources. Alaska explained that the
emissions forecast for 2018 does not
include emissions from new or
permitted sources that are not currently
operating but which may be in
operation in 2018. However, where the
status of these facilities is known,
Alaska further discussed the sources’
influence on predicted emissions or
visibility impact on a particular Class I
area.

The SIP submittal identifies total
annual emission estimates for visibility-
impairing pollutants including SOx,
NOX, VOC HC, CO, PM2_5, PMl() and
NH; for 2002 and 2018. These emission
estimates were partitioned into eight
emission source categories: point
sources, stationary area sources
(excluding fires), on-road mobile, non-
road mobile, commercial marine
vessels, aviation, anthropogenic fire
(human caused), and natural wildfires.
Biogenic emissions were not included
in these regional haze inventories
because no biogenic inventories have
been developed for Alaska. Alaska
indicates that given its northerly
location, preponderance of snow and ice
cover, and short growing season, it
would be problematic to extrapolate
“lower 48” biogenic emission factors
and activity to it. Similarly, geogenic
emissions were also excluded due to
lack of available data. Additionally,
Alaska did not include internationally
transported emissions but cites to a
number of studies that have attributed
atmospheric aerosols measured in
Alaska to contributions from upwind
regions as far away as portions of Asia
and Russia based on back trajectory
analysis and identification of unique
chemical source signatures. Alaska
explains that robust emission estimates
from these source areas are not available
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and thus there is no accounting of these
international, long-range transported
sources. See Alaska Regional Haze SIP
submittal II.K.5 for additional
discussion of Alaska’s emission
estimates and inventory. See also WRAP

TSD Chapter 3. Tables 2 and 3 below
show total statewide emissions (in tons/
year), by source sector and pollutant, for
the calendar years 2002 and 2018,
respectively. In addition to the totals
across all source sectors, anthropogenic

emission fractions (defined as all sectors
except natural fires divided by total
emissions) are also shown at the bottom
of each table.

TABLE 3—2002 ALASKA STATEWIDE REGIONAL HAZE INVENTORY SUMMARY

Annual emissions (tons/year)
Source sector
HC CO NOX PM]O PM2.5 SOX NH}
Area, Excluding

Wildfires .......ccooeevenen. 128,271 81,978 14,742 106,985 30,636 1,872 0
Non-Road .........ccceeeeeee 7,585 52,223 4,111 416 392 49 8
On-Road ......cccevvueenen. 7,173 80,400 7,077 204 158 324 307
Commercial Marine

Vessels .....ccoceveeennen. 356 2,880 11,258 663 643 4,979 5
Aviation (Aircraft) ......... 1,566 21,440 3,265 699 667 335 6
Point ...cooviieiie 5,697 27,910 74,471 5,933 1,237 6,813 580
Wildfires, Anthropo-

gENIC vveiieeieeeeen 98 2,048 46 200 172 13 9
Wildfires, Natural .......... 274,436 5,831,755 125,110 557,403 478,057 34,304 26,233

TOTAL—AII
Sources ............. 425,181 6,100,633 240,080 672,502 511,962 48,689 27,149
Anthropogenic Fraction 35.5% 4.4% 47.9% 17.1% 6.6% 29.5% 3.4%
Alaska Regional Haze SIP submittal Table Ill.K.5-4.
TABLE 4—2018 ALASKA STATEWIDE REGIONAL HAZE INVENTORY SUMMARY
Annual emissions (tons/year)
Source sector
HC CcoO NOx PMio PM s SOx NH;
Area, Excluding

Wildfires ......ccceeevenen. 137,696 88,030 15,683 116,629 33,329 2,068 0
Non-Road 7,766 65,900 3,332 337 313 47 9
On-Road 2,946 44,881 2,881 138 74 39 340
Commercial Marine

Vessels ....cccoeveeenen. 616 4,751 16,205 1,031 1,192 1,129 9
Aviation (Aircraft &

(C15] =) R 1,799 24,387 3,810 794 757 386 7
Point ...cooiiiiiee 6,612 24,406 65,230 1,783 358 8,587 1,106
Fires, Anthropogenic .... 53 1,100 26 107 93 7 5
Fires, Natural ............... 274,436 5,831,755 125,110 557,403 478,057 34,304 26,233

TOTAL—AII
Sources ............. 431,925 6,085,210 232,277 678,223 514,173 46,568 27,709
Anthropogenic Fraction 36.5% 4.2% 46.1% 17.8% 7.0% 26.3% 5.3%

Alaska Regional Haze SIP submittal Table I11.K.5-5.

Significant changes in anthropogenic
sector emission inventories of the
primary visibility impairing pollutants,
NOx, PM,o, PM> 5, and SOx, between
2002 and 2018 are summarized below:

1. Non-road: NOx (—18.9%), PM,o
(—19.10/0), and PM2_5 (*20.2%).

2. OH-I‘OGd.’ NOX [* 59.30/0), PMl()
(—32.30/0), PM2,5 (—53.2%], and SOx
(—87.9%).

3. Commercial Marine Vessels: NOx
(+43.9%), PMl() (+55.50/0], PM2_5
(+85.3%), and SOx (—77.3%).

4. Aviation: NOx (+16.7%), PM,q
(+13.6%), PM5 5 (+13.5%), and SOx
(15.5%).

5. Point: NOx (—12.40/0], PM[O
(—69.9%), PM, 5 (—71.1%), and SOx
(+26.0%).

6. Anthropogenic Fires: NOx
(—43.8%), PM;o (—46.2%), PM> 5
(—46.0%), and SOx (—43.8%).

The overall changes in the above
pollutants between 2002 and 2018,
across all source sectors, are NOx
(—3.3%), PMjo (+0.9%), PMa 5 (+0.4%),
and SOx (—4.4%). EPA is proposing to
find that Alaska has appropriately
determined the emissions for visibility
impairing pollutants in Alaska for 2002
and 2018.

D. Sources of Visibility Impairment in
Class I Areas in Alaska

Each pollutant species has its own
visibility impairing property; for
example, 1 pg/m3 of sulfate at high
humidity is more effective in scattering
light than 1 pg/m? of organic carbon,
and therefore impairs visibility more
than organic carbon. Following the
approach recommended by the WRAP,
and as explained more fully below,
Alaska used a two-step process to
identify the contribution of each source
or source category to existing visibility
impairment. First, ambient pollutant
concentration by species (such as
sulfate, nitrate, organic carbon, and
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elemental carbon) was determined from
the IMPROVE data collected for each
Class I area. These concentrations were
then converted into deciview values to
distribute existing impairment among
the measured pollutant species. The
deciview value for each pollutant
species was calculated by using the
“revised IMPROVE equation” (See
WRAP TSD, Section 2.C) to calculate
extinction from each pollutant species
concentration. Second, two regional
visibility models, a back-trajectory
model and a Weighted Emissions
Potential (WEP) model, were used to
determine which source categories
contributed to the ambient
concentration of each pollutant species.

As further explained in the SIP
submittal, due to a number of
constraints in developing a
comprehensive Alaska emission
inventory, rather than conducting
photochemical modeling to determine
current and future visibility conditions
in Class I areas in Alaska, the WRAP
selected alternate meteorological
modeling techniques to determine
current and future visibility conditions.
WRAP used the two modeling
techniques described below to
determine visibility conditions in the
Denali, Tuxedni, and Simeonof Class I
areas:

Back-trajectory modeling was
conducted to determine the path of air
parcels impacting each Class I area.
Back-trajectory analyses use
interpolated measured or modeled
meteorological fields to estimate the
most likely central path over
geographical areas that provided air to
a receptor at any given time. The
method essentially follows a parcel of
air backward in hourly steps for a
specified period of time. Back
trajectories account for the impact of
wind direction and wind speed on
delivery of emissions to the receptor,
but do not account for chemical
transformation, dispersion, and
deposition of samples during transport.

Weighted Emissions Potential (WEP)
analysis was used to determine how
much each emission source area
(sources within each gridded emission
area) contributes to visibility
impairment in the Denali, Simeonof,
and Tuxedni Class I areas, based on
both the baseline 2002 and the 2018
Alaska emissions inventories. This
method does not account for chemistry
and removal processes. Instead, the
WEP analysis relies on an integration of
gridded emissions data, meteorological
back trajectory residence time data, a
one-over-distance factor to approximate
deposition and dispersion, and a
normalization of the final results.

The results of the WEP analysis,
conducted by WRAP for Alaska,
identified the following source areas
and source categories impacting
visibility at the Denali National Park
(measured at both the Denali and
Trapper Creek IMPROVE sites),
Simeonof Wilderness Area, and
Tuxedni National Wildlife Refuge:

1. Denali National Park

Table III.K.7-1 of the SIP submittal
summarizes the WEP values for Denali,
based on data collected at the DENAL1
IMPROVE site, for the top three
boroughs (Yukon-Koyukuk, Southeast
Fairbanks, and Fairbanks North Star) for
each pollutant on the 20% worst days.
WEDP predicts that 95% of the total PM s
for 2002 came from these boroughs, and
of that amount, 95% came from natural
fires in Yukon-Koyukuk and Southeast
Fairbanks boroughs. For VOCs, natural
wildfires in Yukon-Koyukuk and
Southeast Fairbanks boroughs are the
largest source, and stationary area
sources in Denali Borough are the
second largest source. For NOx
contributions in 2002, 77% came from
wildfires in Yukon-Koyukuk and
Southeast Fairbanks boroughs, and
about 13% came from point sources in
the Fairbank North Star borough. For
SOx contributions in 2002, 64% came
from natural fires in Yukon-Koyukuk
and Southeast Fairbanks boroughs, and
29% came from point sources in
Fairbanks North Star borough. For
ammonia contributions in 2002, 97 %
came from natural fires in Yukon-
Koyukuk and Southeast Fairbanks
boroughs. The State noted that natural
fires are the dominant source for all of
the pollutants identified at this
monitoring site, and there are no other
significant sources of PM; 5 other than
natural fires. Overall, the information
presented in Table III.K.7—10f the SIP
submittal demonstrates that the only
significant anthropogenic sources of
concern impacting Denali are Fairbanks
SO, point sources.

Table III.K.7-3 of the SIP submittal
shows the WEP values for Denali based
on data collected at the Trapper Creek
site. This table shows that natural fires
are the largest source of emissions
impacting this site, although there is
also significant contribution from
several anthropogenic source categories.
In summary, 82% of the PM, 5 in 2002
came from natural fires in Yukon-
Koyukuk and Southeast Fairbanks
boroughs, and 11% of the PM, s came
from point sources in the Matanuska-
Susitna borough. For NOx, 32% of the
contributions for 2002 came from
natural fires in Yukon-Koyukuk
borough, 20% came from point sources

on the Kenai Peninsula and 16% came
from on-road mobile sources in the
Matanuska-Susitna borough. The
contribution of NOx from on-road
mobile sources is expected to drop to
about half this value by 2018 due to the
benefits of fleet turnover and
increasingly stringent Federal motor
vehicle emissions standards. For SOx,
57% of the contributions for 2002 came
from natural fires in the Yukon-
Koyukuk borough, while 19% of the
SOx came from stationary sources in the
Matanuska-Susitna borough. Alaska has
determined that natural fires are the
dominant source for all of the visibility
impairing pollutants at the Trapper
Creek monitor in Denali National Park,
but there is also a significant
contribution from point sources on the
Kenai Peninsula, and from on-road and
stationary sources in the Matanuska-
Susitna borough.

2. Simeonof Wilderness Area

A summary of the WEP values for the
boroughs impacting Simeonof is
presented in Table III.K.7-2 of the SIP
submittal. The WEP analysis for this site
shows that natural fires in the Yukon-
Koyukuk borough are the dominant
source of all pollutants impairing
visibility. The WEP analysis concluded
that 96% of the PM; 5, 87% of the VOCs,
76% of the NOx, 91% of the SOx, and
95% of the ammonia impacting
Simeonof during 2000-2004 was from
natural fires in the Yukon-Koyukuk
borough. Alaska indicated that the
forecast for emissions from natural fires
in 2018 impacting the Simeonof Class I
area are the same as for the baseline,
which means that the visibility impacts
from anthropogenic sources is expected
to remain relatively small compared to
contributions from natural fires through
2018 at this site.

3. Tuxedni National Wildlife Refuge
Area

The information presented in Table
III.K.7—4 of the SIP submittal shows a
complex mixture of anthropogenic and
natural source contributions that impact
visibility at the Tuxedni National
Wildlife Refuge. While natural fires are
still the most significant source for
many of the pollutants, (including 78%
of the PM> 5, 41% of the VOCs, 44% of
the SOx, and 54% of the ammonia),
64% of the NOx that impacts Tuxedni
comes from point sources on the Kenai
Peninsula. Anthropogenic sources
projected to significantly impact
Tuxedni in 2018 are: (1) point and
stationary sources on the Kenai
Peninsula, which will contribute 44% of
the VOCs impacting Tuxedni, and (2)
stationary areas sources on the Kenai
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Peninsula, which will contribute 37% of
the SOx impacting Tuxedni.

EPA is proposing to find that Alaska
has used appropriate air quality models
to identify the primary pollutants, and
source areas for these pollutants,
impacting the Denali, Simeonof, and
Tuxedni Class I areas. EPA is also
proposing to find that the SIP submittal
contains an appropriate analysis of the
impact of these pollutants on visibility
in each of the Class I areas in Alaska.
See WRAP TSD Chapter 6.B (EPA’s
analysis of the WRAP’s WEP analysis
for Alaska).

E. Best Available Retrofit Technology
(BART)

1. Alaska BART Regulations

Alaska has adopted new regulations at
18 AAC 50.260 (a)—(q) which provide
the State with the authority to regulate
BART sources in Alaska. In April 2007,
ADEC proposed regulations to adopt the
Federal BART rules into 18 AAC 50.260
to establish the process and specific
steps for the BART eligible sources to
follow to provide the analysis necessary
for ADEC to make BART
determinations. ADEC’s regulations
adopting the Federal BART rules were
promulgated on December 30, 2007 and
submitted to EPA for inclusion in the
SIP on February 7, 2008. The essential
elements of these regulations are
summarized below.

In 18 AAC 50.260(a), ADEC adopts
the Federal BART guidelines at 40 CFR
part 51 Appendix Y and the definitions
at 40 CFR 51.301 with specified
exceptions where the definition at AS
46.14.990 is used. 18 AAC 50.260(b)
specifies that sources subject to BART
be identified in accordance with Section
III of the BART guideline and sets the
date by which ADEC will notify subject
sources of their status.

18 AAC 50.260(c) establishes the
procedures by which a source can
request an exemption from BART by
submitting a visibility impact analysis
showing that the source is not
reasonably anticipated to cause or
contribute to any impairment of
visibility in a Class I area.

18 AAC 50.260(d)—(1) establish the
process that sources that did not request
or receive an exemption or an Owner
Requested Limit (ORL) must undertake
to conduct a BART analysis, including
visibility impact analysis modeling, to
determine BART emission limits for
sources that are subject to BART.

18 AAC 50.260(m) establishes how a
final BART determination may be
appealed.

18 AAC 50.260(n) establishes the
deadline by which a source must
implement a final BART determination.

18 AAC 50.260(0) requires the owner
or operator of a source required to
install control technology to maintain
the equipment and conduct monitoring,
recordkeeping, and reporting in
accordance with the final BART
determination.

18 AAC 50.260(p) explains the billing
process for ADEC services under this
section.

18 AAC 50.260(q) includes the
definitions related to regional haze in
the rules that are not in 18 AAC 50.990.
These new regulations are consistent
with the definitions and requirements
for BART under the RHR. EPA proposes
to approve these regulations.

2. BART-Eligible Sources in Alaska

In order to identify sources that could
potentially be eligible for BART, ADEC
conducted a preliminary review of its
Title V permits. ADEC then worked in
conjunction with WRAP’s contractor,
Eastern Research Group, Inc. (ERG), to
identify BART-eligible sources from this
preliminary source list. ERG’s report of
April 2005, found that the following
seven sources were BART-eligible
sources:

o Chugach Electric, Beluga River
Power Plant (Chugach Electric);

o Alyeska Pipeline Service Company,
Valdez Marine Terminal (Alyeska);

e Tesoro, Kenai Refinery (Tesoro);

o Anchorage Municipal Light and
Power, George Sullivan Plant 2
(Anchorage Municipal);

e ConocoPhillips Alaska Inc., Kenai
LNG Plant (CPAI);

e Agrium, Chemical-Urea Plant
(Agrium); and

e Golden Valley Electric Association,
Healy Power Plant (GVEA).

Chugach Electric was determined to
not be BART-eligible due to the
replacement of the BART-eligible
emission units with ones that were not
BART-eligible. In April 2007, ADEC
sent a letter to Chugach officials
regarding the status of its BART-eligible
emission units. Chugach responded
with information that the BART-eligible
emission units had been replaced and
the plant had become a ‘“‘steam electric
plant” after the BART timeframe. EPA
concurs with ADEC that Chugach
Electric is not a BART-eligible source.

After identifying the BART-eligible
sources, the second phase of the BART
evaluation is to identify those BART-
eligible sources that may reasonably be
anticipated to cause or contribute to
visibility impairment at any Class I area,
i.e., those sources that are ‘subject’ to
BART. The BART Guidelines allow

states to consider exempting some
BART-eligible sources from further
BART review because they may not
reasonably be anticipated to cause or
contribute to any visibility impairment
in a Class I area. Consistent with the
BART Guidelines and Alaska’s regional
haze regulations, ADEC provided BART
source emission rates to WRAP, which
conducted modeling to determine
which BART-eligible sources could be
reasonable anticipated to cause or
contribute to visibility impairment in
two Class I areas, Denali National Park
and Tuxedni National Wildlife Refuge.8
In WRAP’s analyses, a 0.5 dv threshold
was used to determine if a source was
causing or contributing to visibility
impairment in either of these two Class
I areas.

Alaska also established a 0.5 dv
threshold to determine if a BART-
eligible source was subject to BART (see
p. IIL.K.6—4 of the SIP submittal). This
threshold was based on the following
reasons:

(1) Baseline visibilities at all Alaska
IMPROVE sites are within 0.5 dv of the
2018 goal (See Table II1.K.4-3 of the SIP
submittal), and calculations conducted
by ADEC demonstrate that the 2018 goal
will be achieved in all Alaska Class I
areas (see Alaska Regional Haze SIP
submittal, II1.K.9-33 through 9-40),
except the Bering Sea Wilderness Area,
for which there is no baseline data.

(2) Insight into selecting a threshold
was also gained from a review of the
uncertainty observed in historical
visibility measurements at each of the
Class I area monitoring sites.
Uncertainty values computed for each
site (i.e., standard deviation) vary from
0.5 dv for Denali, to 0.8 dv at Simeonof,
to 0.6 dv at Trapper Creek, to 1.0 dv at
Tuxedni. A BART threshold of 0.5 dv
would either be less than or equal to
each of these visibility uncertainty
values, thus visibility impacts of sources
meeting this significance threshold
would not be distinguished from
historical variations observed at each of
the monitoring sites.

Based on these reasons, Alaska
selected the 0.5 dv threshold to
determine which sources are subject to
BART. Any source with an impact of
greater than 0.5 dv in any Class I area,
would be subject to a BART analysis
and BART emission limitations. In the
BART Guidelines, EPA recommended
that States ““consider the number of
BART sources affecting the Class I areas
at issue and the magnitude of the
individual sources’ impacts. In general,

8 Visibility impacts at Simeonof and the Bering
Sea Wilderness Areas are expected to be below 0.5
dv.
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a larger number of BART sources
causing impacts in a Class I area may
warrant a lower contribution
threshold.” 70 FR 39104, 39161 July 6,
2005.

EPA reviewed the modeled impacts of
the BART-eligible sources that Alaska
decided were BART-exempt. These
sources, Alyeska, Tesoro, Anchorage
Municipal, Conoco-Phillips, and
Agrium, were modeled to have a
cumulative visibility impact of just over
1 dv on Tuxedni, and a 0.98 dv impact
at Denali. See Table IIL.LK.6-2 in SIP
submittal. Given the number and
location of sources and the cumulative
impact from these sources, it is
reasonable for Alaska to conclude that a
0.5 dv threshold was appropriate for
capturing those BART-eligible sources
with significant impacts on visibility in
Class I areas. For these reasons and in
consideration of the facts specific to
Alaska, EPA is proposing to approve the
0.5 dv threshold adopted by Alaska for
determining which sources in Alaska
are subject to BART.

To initially identify sources subject to
BART, based on a 0.5 dv threshold,
Alaska used the CALPUFF dispersion
model results generated by WRAP.
CALPUFF was used to assess the impact
of emissions from BART-eligible sources
on visibility at Denali and Tuxedni.
CALPUFF used meteorological data
forecast data, surface meteorological
measurements, and major source
specific emission estimates to calculate
visibility impacts due to emissions of
SO,, NOx and primary PM emissions.
See Alaska Regional Haze SIP submittal
Section III.K.6 for a summary of source
specific modeling results and deciview
impacts.

ADEC subsequently refined the
CALPUFF modeling results by using a
more accurate three-year meteorological
data set, Additionally, the sources,
ADEC, EPA, and the FLMs worked
together to develop a more detailed
CALMET modeling protocol along with
the additional meteorological data. The
results of this second dispersion
modeling were compared to the 0.5 dv
threshold to determine which sources
were subject to BART. The modeling
result for three of the six remaining
BART-eligible sources (Alyeska Pipeline
Service Company, Valdez Marine
Terminal, Tesoro, Kenai Refinery and
Anchorage Municipal Light & Power,
Sullivan Plant) demonstrated that their
visibility impacts were less than 0.5 dv.
Therefore, Alaska determined that these
three sources are not subject to BART.

The Agrium, Chem-Urea Plant is not
currently operating and it is not known
when it might reopen, and operating
data necessary to conduct a BART

analysis was not available. Agrium
notified ADEC that it would be
requesting the suspension of the
renewal of its Title V permit as well as
the termination of its current Title V
permit for this facility. Given these
conditions, ADEC issued a BART
determination for Agrium which stated
that Agrium has a zero emission limit
for its BART eligible units, and must
pursue a new air permit if and when it
plans to restart this facility. Therefore,
Agrium currently has a zero emission
limit for its BART eligible units and that
if this facility restarts operation, a new
PSD air permit would be required that
includes all units (including the BART
units) at the facility. As a result, if this
facility restarts operation, all BART-
eligible units at the facility would be
reclassified as PSD units and therefore
would be subject to PSD emission
limits. Therefore, ADEC has determined
that this source is not subject to BART.

Alaska’s review of the more refined
CALPUFF modeling of the Conoco
Phillips Alaska, Inc. (CPAI), Kenai LNG
Plant found that its impact on the
Tuxedni Class I area was greater than
0.5 dv. Subsequently, ADEC issued a
Compliance Order by Consent (COBC)
to the facility providing that after
December 31, 2013, the emissions from
the identified BART eligible units at the
CPAI Kenai LNG Plant will be limited
to a level that will not cause or
contribute to visibility impairment in
any Class I area at equal to or greater
than 0.5 dv. The specific operating
conditions, and allowable maximum
daily NOx emission limits, required to
remain below a 0.5 dv impact, are
specified in Exhibit B of the COBC.
ADEC has determined that this source is
not subject to BART. EPA proposes to
approve this determination.

EPA proposes to approve ADEC’s
determination that Alyeska Pipeline
Service Company Valdez Marine
Terminal; Tesoro, Kenai Refinery;
Anchorage Municipal Light & Power,
Sullivan Plant; the Agrium, Chem-Urea
Plant, and the CPAI Kenai LNG Plant
are not subject to BART.

3. BART-Subject Sources in Alaska

Modeling for the remaining BART
eligible source, the GVEA Healy Power
Plant Unit #1, demonstrated baseline
visibility impacts of greater than 3.4 dv,
and therefore is subject to BART. A
summary of the modeling results and
proposed actions to control emissions
from this facility is summarized below.

ADEC determined that the Golden
Valley Electric Association (GVEA),
Healy coal fired power plant is a BART-
eligible source located approximately 5
miles from Denali National Park. The

BART-eligible units consist of one
primary coal-fired boiler, a 25-MW
Foster-Wheeler boiler, referred to as
“Healy Unit #1”, and one auxiliary
boiler (Auxiliary Boiler #1). GVEA
undertook a full assessment of control
options for Healy Unit # 1 under 18
AAC 50.260(d)—(e) and used the WRAP
modeling protocol and submitted its
initial BART control analysis report on
July 28, 2008. In this revised BART
report, GVEA concluded that the
existing NOx, SO,, and PM limits were
BART for Healy Unit #1.

Subsequently, ADEC through its
contractor Enviroplan, conducted a
thorough BART analysis following the
steps outlined in the BART Guidelines.
Followings ADEC’s consultation with
the FLM and receipt and review of
public comments, Enviroplan
completed a final BART determination
report for GVEA on January 19, 2010,
and revised this report on June 1, 2010.
See Alaska Regional Haze SIP submittal,
Appendix I11.6-62 through 6-179. (Final
Enviroplan BART Determination Report
for GVEA, revised June 1, 2010
(“Enviroplan GVEA Healy BART
Report”)). This report, based on updated
site-specific cost information on control
technologies, and on the assumption
that the useful life of installed control
technologies would be 8 years (based on
installation by 2016 and plant shutdown
in 2024), concluded that the following
control technologies are BART for Healy
Unit #1: (1) Selective Non Catalytic
Reduction (SNCR) added to the existing
Low NOx Burners (LNB) with Over
Fired Air (OFA) for NOx, (2) the existing
dry sodium bicarbonate dry sorbent
injection (DSI) system for SO, and (3)
the existing reverse-gas baghouse system
fOI‘ PM[()

The Enviroplan GVEA Healy BART
Report concluded that SNCR was BART
for NOx because it would be cost
effective at $4,208/ton (based on a 2024
closure of Healy Unit #1), and because
SNCR would provide an 0.62 deciview
improvement in visibility at the Denali
Class I area for 51 days per year (a
reduction from 3.36 dv impact to a 2.74
dv impact). The State determined that
Selective Catalytic Reduction (SCR) was
not cost effective at $15,762/ton and
was therefore was rejected as BART for
NOx control for this unit. Enviroplan
also concluded that Rotating Over Fire
Air (ROFA®), even though cost effective,
would not be incrementally cost
effective over SNCR because the cost per
deciview improvement for the ROFA®
equivalent emission limit would be 50
percent higher than the cost for the
SNCR limit (for a visibility
improvement of only 0.05 dv), and the
capital cost of installing ROFA® would
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be 180 percent higher than installing
SNCR.

For SO, controls, Enviroplan
indicated that increased sorbent
injection, with a potential visibility
improvement of 0.25 dv, was the only
cost-effective option that could improve
visibility in Denali National Park.
However, after evaluating this
alternative according to the required
BART criteria, Enviroplan concluded
that this option was cost prohibitive
because it would cost $3,578 for each
ton of SO, removed and would result in
a visibility improvement of only 0.25
dv. Enviroplan also noted that
increasing the sorbent injection rate,
could potentially cause a visibility
impairing “brown plume” effect (due to
the oxidation of nitrogen oxide (NO) to
nitrogen dioxide (NO,) prior to
discharge from the stack), which would
adversely impact visibility in Denali
National Park.

Based on the results of Enviroplan’s
evaluation, and in response to public
comments received on the proposed
BART for Healy Unit #1, ADEC
determined that the BART emission
limits for GVEA Healy Unit #1, based on
a 2024 shutdown, are 0.20 Ib/mmBtu for
NOyx;, the current limit of 0.30 Ib/mmBtu
for SO, and the current limit of 0.015
Ib/mmBtu for PM.

The BART Guidelines provide that a
source’s remaining useful life may be
considered as an element of the cost
analysis in a BART determination for a
particular source and recognizes that if
the remaining useful life represents a
relatively short time frame it may affect
the annualized costs of the retrofit
controls. BART Guidelines IV.D.4.k.1.
As explained in the BART Guidelines,
where the facility will be shut down
earlier than its normal expected life, the
remaining useful life is the difference
between the date the controls are put in
place and the date the facility
permanently ceases operations. The
BART Guidelines further provide that
“Where this date affects the BART
determination this date should be
assured by a federally, or State-
enforceable restriction preventing
further operation.” BART Guidelines,
IV.D.4.k.2.(2). In the case of the Healy
Unit #1, EPA recognizes that the 2024
shutdown date relied on in the cost
effectiveness calculation described
above is not enforceable. However, the
BART Guidelines provide that the
methods specified in EPA’s Control Cost
Manual used to calculate annualized
costs should reflect the specified time
period for amortization that varies
depending on the type of control.
Therefore, based on our review, EPA
considers 15 years to be a reasonable

estimated remaining useful lifetime for
the particular control technologies
under consideration for NOx or SO,
control technologies for Healy Unit #1.

Based on a 15-year lifetime, EPA
found that SCR was not cost effective for
controlling NOx emissions at $10,170/
ton. This cost effectiveness value does
not include the cost to replace lost
electricity generation during installation
of SCR because there is insufficient
evidence that the cost is a necessary
consequence of SCR installation. When
this element is removed from the cost
estimate, the overall cost effectiveness
over a 15-year lifetime for SCR
decreases from $11,765/ton to $10,170/
ton (see EPA’s Healy BART Report-
addendum). EPA finds that SCR is still
not cost effective at this lower rate.
However, the following NOx control
technologies were considered cost
effective: SNCR at $3,125/ton, ROFA at
$3,476/ton, and ROFA® with Rotamix®
at $4,325/ton.

EPA next considered the
environmental impacts of each of these
cost effective technologies. ROFA® with
Rotamix® when operated to achieve the
quoted NOx emission rate of 0.11 lb/
MMbtu, reportedly carries some risk of
increased emissions of carbon monoxide
(CO), carbon dioxide (CO,), and “loss-
on-ignition” (un-burnt carbon
particulate matter). Increased particulate
matter emissions could result in
additional visibility impairment at the
Denali Class I area. However, EPA found
that data quantifying this risk is not
readily available, since facilities
employing ROFA® with Rotamix® are
typically allowed slightly higher NOx
emission limits than those quoted by the
vendors of these technologies. EPA’s
review did not identify a facility
utilizing ROFA® with Rotamix® that
was subject to an emission limit near
0.11 Ib/mmBTU, the level quoted by the
vendor for ROFA® with Rotamix® for
Healy Unit #1. Installation of the
ROFA® technology alone (without
Rotamix®) is cost effective, and could
achieve an emission rate of 0.15 1b/
mmBtu according to the vendor quote,
but would only result in a visibility
improvement of approximately 0.05 dv
beyond the improvement achievable
using SNCR. ADEC considered this
incremental visibility improvement not
significant enough to warrant the
increased cost for ROFA®, and EPA
agrees with this decision.

ADEC selected the BART NOx
emission limit for Healy Unit #1 based
on a consideration of the BART five-step
control review process, information
provided by GVEA in their BART
analyses, the Enviroplan GVEA Healy
BART Report, and a decision by ADEC

to grant GVEA’s request to allow for
some operational variability in the NOx
emission rate for Healy Unit #1. GVEA
conducted an analysis of 2003—-2008 (5
years) 30-day rolling NOx and SO»
emissions from Healy Unit #1, applied
three standard deviations to the mean of
these values, and requested that their
BART emission limits reflect the
resultant rates at three standard
deviations. In response, ADEC
determined that an additional allowance
of 5% higher than the emission rate
identified in the findings report (0.19 1b/
mmBtu) would sufficiently allow for
operating variability. Specifically, ADEC
determined that the flexibility provided
by a 0.20 Ibs/mmBtu NOx emission
limit instead of a 0.19 Ib/mmBtu NOx
emission limit would require GVEA to
stay within the specified emission limit,
while allowing for a reasonable amount
of operational variability. See Appendix
III.K.6—114 of the SIP submittal. EPA
believes that this minor NOx emission
allowance would not significantly
change the visibility impairment at
Denali National Park due to emissions
from Healy Unit #1. Therefore, EPA
proposes to approve the State’s
determination that an emission limit of
0.20 Ibs/mmBtu for NOx is BART for
Healy Unit #1.

For SO,, EPA found that optimizing
the existing Dry Sorbent Injection (DSI)
system to achieve an emission limit of
0.18 Ib/mmBtu, by increasing the
sorbent injection rate, is cost effective at
$3,578/ton. However, increased sorbent
injection rate carries the risk of a
“brown plume” effect. Brown plume
refers to the oxidation of nitrogen oxide
(NO) to nitrogen dioxide (NO) prior to
discharge from the stack. NO; is brown
in color, while NO is colorless; the two
together form NOx. Combustion
emissions are initially NO, and oxidize
in the atmosphere to NO,. High sorbent
injection rates can increase the potential
for this oxidation to occur prior to
discharge, potentially resulting in a
visible brown plume from the exhaust
stack. Due to the proximity of Healy
Unit #1 to Denali National Park, a
brown plume may result in increased
visibility impairment in the sections of
the Park closest to Healy Unit #1, even
though overall visibility impairment
would be reduced. Two other SO,
control options, a spray dryer, and wet
limestone flue gas desulfurization, were
considered not to be cost effective at
$7,198/ton and $7,763/ton, respectively.
Therefore, EPA proposes to approve the
SO, emission limit achievable by the
current DSI control technology, 0.30 1b/
mmBtu, as BART for Healy Unit #1.

ADEC determined that the existing
reverse-gas baghouse system is the state-
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of-the-art particulate emissions (PM)
control technology for utility boiler
applications, and therefore, the existing
high-efficiency reverse-gas baghouse
installed on the Healy Unit #1 is BART
for PM. EPA proposes to approve the
PM emission limit achievable by the
current reverse-gas baghouse control
technology, 0.015 Ib/mmBtu, as BART
for Healy Unit #1.

Regarding the Auxiliary Boiler #1, the
State indicated that this unit is just used
during shutdown periods or emergency
repairs to Healy Unit #1 to supply heat
to the Healy 1 building or to provide
steam and potable hot water to Healy
Unit #2, if needed, when Healy Unit #1
is not operating and that it is fired
monthly for maintenance checks.
Additionally, refined modeling for the
State also indicated that that the
predicted visibility impacts attributable
to the boiler were less than .067 dv. The
State determined that the existing
uncontrolled configuration and current
Title 5 permit limits for the Auxilliary
Boiler #1 were BART, and that no
additional controls were required. See
Enviroplan GVEA Healy BART Report
Table E-1 for BART emission limits
specific to the Auxiliary Boiler #1. EPA
agrees that given the low annual
emissions for the boiler, add-on
pollution controls equipment for NOx
and PM are not cost effective. EPA
found that the only viable method to
control SO, emission from the Auxiliary
Boiler #1 would be to switch to ultra-
low sulfur diesel. However, due to the
cost differential between high sulfur
diesel and ultra-low sulfur diesel in the
Fairbanks area, it would cost
approximately $28,000/t on to reduce
SO, emission from the Auxiliary Boiler
#1 by switching fuels. Based on this
cost, EPA has determined that this
approach would not be cost effective.
EPA proposes to approve the State’s
BART determination for the Auxiliary
Boiler #1.

F. Determination of Reasonable Progress
Goals

The RHR requires States to show
“reasonable progress’’ toward natural
visibility conditions over the time
period of the SIP, with 2018 as the first
milestone year. The RHR at 40 CFR
51.308(d)(1) requires states to establish
a goal, expressed in deciviews, for each
Class I area within the state that
provides for reasonable progress toward
achieving natural visibility conditions
by 2064. As such, the State must
establish a Reasonable Progress Goal
(RPG) for each Class I area that provides
for visibility improvement for the most-
impaired (20% worst) days and ensures
no degradation in visibility for the least-

impaired (20% best) days in 2018. RPGs
are estimates of the progress to be
achieved by 2018 through
implementation of the Long Term
Strategy (LTS), which includes
anticipated emission reductions from all
State and Federal regulatory
requirements implemented between the
baseline and 2018, including but not
limited to BART and any additional
controls for non-BART sources or
emission activities including any
Federal requirements that reduce
visibility impairing pollutants.

As explained above, ADEC relied on
the WEP analysis conducted by the
WRAP to project visibility conditions at
Denali National Park, Simeonof
Wilderness Area, and Tuxedni National
Wildlife Area in 2018. The visibility
projections were based on estimates of
emissions reductions from all existing
and known controls resulting from
Federal and state CAA programs as of
December 2010.

In setting the RPGs for its Class I
areas, ADEC considered a number of
different factors. These factors included:
(1) Attainment of the URP in each Class
I area by 2018, (2) results of the Four
Factor Analysis, (3) additional
improvements in visibility due to BART
controls, (4) evidence that there is
significant contribution to visibility
impairment from international sources
(such as Asian Dust, and Arctic Haze)
and substantial contributions from
natural sources (such as wildfires and
sea salt), and (5) additional
improvements in visibility in Alaskan
Class I areas due to new maritime
emission regulations that will achieve
substantial reductions by 2015 in SO,
and NOx emissions from commercial
marine vessels. These five factors are
further described in the following
paragraphs.

(1) Attainment of the 2018 URPs—
ADEC conducted a statistical analysis of
historical visibility data from the Denali,
Tuxedni, and Simeonof Class I areas to
demonstrate that the visibility in the
Class I areas in Alaska in 2018 projected
by the WEP analysis falls within the
bounds of the 2018 URP glide path, with
a 95% degree of confidence. This
indicates that there is no difference
between the WEP forecast of visibility
impairment in the Class I areas, and the
URP determined for each Class I area in
2018.

(2) Results of the Four Factor
Analysis—As described in section II.D.
above, when establishing RPGs the RHR
requires the states to consider (1) The
costs of compliance; (2) the time
necessary for compliance; (3) the energy
and non-air quality environmental
impacts of compliance; and (4) the

remaining useful life of any potentially
affected sources. 40 CFR
51.308(d)(1)(1)(A). This is referred to as
the Four Factor Analysis. As reflected in
the information presented in Table
II1.K.9-2 of the SIP submittal, the WEP
analysis indicates that three categories
of point sources may be significant
contributors to regional haze and
warrant further analysis under the four
factors. These three categories are:
industrial boilers, petroleum refineries,
and reciprocating engines and turbines.
Based on the four-factor analyses of
these three source categories, ADEC
concluded that it is not reasonable to
require additional controls for these
source categories at this time. Alaska
explained its reasons to support this
decision include: (1) The Class I areas
in Alaska do not need large visibility
improvements to reach natural
conditions in 2064, (2) the Class I areas
are predicted to attain the URP in 2018,
(3) emissions from natural sources
(primarily wildfires) contribute the most
significant visibility impacts, and (4) it
is uncertain, at this time, how much
visibility improvements could be
attained by controlling individual point
sources, since each contributing point
source has not been individually
modeled for visibility impact to the
nearest Class I area.

(3) Additional Improvements not
included in the WEP Analysis—
Additional improvements at several
sources that were not factored into
ADEC’s WEP analysis reduce visibility
impairing pollutants impacting Denali,
and Tuxedni, within the next 5 years.
GVEA'’s Healy Power Plant Unit #1 will
install SNCR as BART for NOx, which
will reduce NOx impacts at Denali by
0.62 dv. The Conoco Philips Kenai LNG
plant will also reduce its emissions to
below 0.5 dv under the conditions of a
consent order. Finally, the Agrium,
Chem-Urea Plant in the Kenai has
stopped operating and therefore has
dramatically reduced NH3, NOx and
PM, 5 emissions impacting Tuxedni (by
98%), 18%, and 93%, respectively).
These reductions in emissions from
sources on the Kenai Peninsula indicate
that visibility at Tuxedni should
improve even more rapidly than
predicted by the WEP analysis.

(4) Contribution from International
Sources and Natural Sources—
Significant contributions to haze in the
Class I areas is Alaska include natural
sources (biogenic aerosols, sea salt,
volcanic emissions) and international
sources. See generally, Alaska Regional
Haze SIP submittal, IT1.K.3—4 to 3-8.
There is also evidence that natural
wildfire is a substantial contributor to
visibility impairment in the three
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modeled Class I areas, but particularly
in the Denali Class I area. The
speciation analysis, clearly demonstrate
that natural fires are the dominant
source of pollutants impacting all Class
I areas within Alaska on the 20% worst
days. In Denali, natural fires contribute
97% of the PM, 5, 68% of the VOCs,
79% of the NOx, and 65% of the SO»
that cause visibility impairment in that
Class I area. At Trapper Creek (also in
Denali), natural fires contribute 86% of
the PM, s, 65% of the VOCs, 34% of the
NOx, and 62% of the SO, that cause
visibility impairment. In Simeonof,
natural fires contribute 99% of the
PM. 5, 89% of the VOCs, 76% of the
NOx, and 92% of the SO, that cause
visibility impairment on the worst 20%
days. In Tuxedni, natural fires
contribute 78% of the PM, s, 41% of the
VOCs, 15% of the NOx, and 44% of the
SO, that cause visibility impairment on
the worst days. See generally Alaska
Regional Haze SIP submittal, Section
III.K.4, and WEP analyses shown in
Tables III.K.7—1 through III.K.7—4.

(5) Additional Improvements due to
New Maritime Emission Regulations—
Alaska also found that new emission
control requirements on commercial
marine vessels, which will be fully in
effect by 2015, will reduce SO», NOx,
and PM, s emission contributions to
visibility impairment in Simeonof
Wilderness Area and Tuxedni National
Wildlife Refuge. In October 2008, the
International Maritime Organization
(IMO) adopted Annex VI amendments
which specify (1) New fuel quality
requirements for commercial marine
vessels beginning from July 2010, (2)
Tier IT and III NOx emission standards
for new commercial marine engines,
and (3) Tier I NOx requirements for
existing pre-2000 commercial marine
engines. The Annex VI amendments
designate waters within 200 miles of the
North American coast (including
Alaska) as an emission control area
(ECA). The requirements of Annex VI
ensure large reductions in particulate
matter, NOx, and SO, emission from
commercial marine vessels operating in
the ECA. These reductions were not
factored into the Alaska 2018 emissions
inventory projections or the WEP
analysis, but are expected to further
improve visibility at Tuxedni, and to a
lesser extent Simeonof, which are both
significantly impacted by emissions
from commercial marine vessels.

Alaska acknowledged that its
emission inventory and 2018 reasonable
progress forecasts and emission
inventory do not include emissions
from the 50 MW coal-fired unit at the
GVEA facility in Healy (Healy Unit #2)
The State explained, the unit has not

operated for a number of years, is not
currently operating and that the
available information to analyze the
potential visibility impact of the Healy
Unit #2 emissions on Denali is
inconclusive. The State does recognize
however that if the unit is brought on
line, the point source NOx and SOx
emissions emitted from within the
Denali Borough would increase by a
factor of 4.0 and 2.8 respectively. Alaska
Regional Haze SIP submittal II1.K.9-32,
9-37. EPA is aware that on February 3,
2012, ADEC issued a revised Title 5
permit to GVEA allowing Healy 2 to
resume operations, and that emissions
from Healy 2 could have an impact on
visibility in Denali. Final Air Quality
Operating Permit No. AQ0173TVP02
(Feb. 3, 2012). However, since the
visibility impacts of these future
emissions have not yet been modeled,
the exact amount of impact cannot be
determined at this time. Therefore, for
reasonable progress purposes, it is not
reasonable to require additional controls
on the facility at this time. If or when
the unit begins operating again, ADEC
commits to assessing the impact of these
additional emissions on visibility in
Denali and will evaluate control options
for the facility as part of its 5 year
progress report. In light of the
uncertainty regarding the facility at this
time, we propose to approve the State’s
consideration of the Healy Unit #2 in its
reasonable progress evaluation. EPA
will consider additional relevant
information it receives during public
comment period regarding the
emissions or visibility impact of this
source as it relates to Alaska’s
reasonable progress goals.

EPA is proposing to agree with the
State’s analysis and conclusion that it is
not reasonable to seek additional
controls on other emission sources
within the State at this time to achieve
further reasonable progress.
Importantly, the RPGs for the Class I
areas in Alaska are projected to meet the
URP in 2018. Alaska has demonstrated
that the RPGs provide for visibility
improvement on the worst days, and no
degradation of visibility on the best days
compared to the baseline average. EPA
finds that the State’s decision not to
seek additional control measures is
supported by the fact that there is
significant contribution to haze in the
Class I areas due to international
sources and some natural sources
(biogenic aerosols, sea salt, and volcanic
emissions), as well as substantial
contributions to haze from wildfires. In
addition, the State expects reductions in
statewide emissions of SO, and NOx
due to BART emission limits on Healy

Unit #1, emission limits on the Conoco
Phillips Kenai LNG Plant specified in
the consent order between Alaska and
Conoco Philips, and the shutdown of
the Agrium, Chem-Urea Plant. Based on
the above reasons, EPA is proposing to
approve ADEC’s demonstration that its
RPGs provide for reasonable progress in
all its Class I areas for the first planning
period, as required in CFR
51.308(d)(1)(1), (ii) and (vi).

G. Long Term Strategy (LTS)

Alaska relied on monitoring, emission
inventories and modeling information
from the WRAP as the technical basis
for its LTS. Coordination and
consultation occurred with other states
through the WRAP, in which all western
states participated in developing the
technical analysis upon which their
SIPs are based. This included
identifying all anthropogenic sources of
visibility impairment including major
and minor stationary sources, mobile
sources, and area sources. The
anticipated net effect on visibility over
the first planning period due to changes
in point, area, and mobile source
emissions is a significant reduction in
regional haze in the Denali, Tuxedni,
and Simeonof Class I areas. In
particular, ADEC considered the
following factors in developing its long-
term strategy.

1. Ongoing Air Pollution Control
Programs

Alaska has a number of ongoing
programs and regulations that directly
protect visibility or provide for
improved visibility by generally
reducing emissions.

a. Prevention of Significant
Deterioration/New Source Review
Regulations

The two primary regulatory programs
for addressing visibility impairment
from industrial sources are the BART
and Prevention of Significant
Deterioration/New Source Review (PSD/
NSR) rules. The PSD/NSR rules require
that emissions from new industrial
sources and major changes to existing
sources protect visibility in Class I areas
through attainment of air quality related
values, including visibility, in Class I
areas.

b. Regional Haze BART Controls

Section 51.308(e) of the RHR includes
the requirements for states to implement
Best Available Retrofit Technology for
eligible sources within the State that
may reasonably cause or contribute to
any impairment of visibility in any
mandatory Class I area. Alaska’s BART
regulations (18 AAC 50.260) specify
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how to determine if a source is subject
to BART, and identify the process for
determining BART emission limits for
BART-subject sources. As discussed in
section ILE. above, ADEC has completed
analysis of identified BART-eligible
sources in Alaska and has determined
BART emission limits for all BART-
subject sources. Each source subject to
BART is required to install and operate
BART as expeditiously as practicable,
but in no case more than five year after
EPA approval of the regional haze SIP.

c¢. Operating Permit Program and Minor
Source Permit Program

ADEC implements a Title V operating
permit program as well as a minor
source permit program for stationary
sources of air pollution. The Title V
permits are consistent with the
requirements of 40 CFR part 71 and
requirements are found in 18 AAC 50
Article 3, Major Stationary Source
Permits. The requirements for minor
source permits are found in 18 AAC 50
Article 5, Minor Permits. These permit
programs, coupled with PSD/NSR
requirements, serve to ensure that
stationary industrial sources in Alaska
are controlled, monitored, and tracked
to prevent deleterious effects of air
pollution.

d. Alaska Open Burning Regulations

Alaska has previously established
open burning regulations in 18 AAC
50.065. These regulations are intended
to prevent particulate matter emitted
from open burning from adversely
impacting visibility in Class I areas. For
example,18 AAC 50.065 (b)—(f) provide
ADEC the authority to require pre-
approvals for controlled burning to
manage forest land, vegetative cover,
fisheries, or wildlife habitat if the area
to be burned exceeds 40 acres yearly.
The open burning regulations, working
in conjunction with the state’s
Enhanced Smoke Management Plan,
control visibility impairing pollutants
resulting from planned open burning
activities.

e. Local, State and Federal Mobile
Source Control Programs

Mobile source emissions show
decreases in NOx, SO,, and VOCs in
Alaska during the period 2002-2018.
These declines in emissions are due to
numerous rules already in place, most
of which are Federal regulations. The
State of Alaska has established
regulations related to mobile sources
that primarily impact the Fairbanks and
Anchorage CO maintenance areas,
Alaska’s two largest cities. These
programs have resulted in NOx and
hydrocarbon emission reductions from

motor vehicles in Alaska’s two largest
communities.

f. The Federal Motor Vehicle Control
Program and Federal Diesel Emission
Standards

The Federal Motor Vehicle Control
Program (FMVCP) is a Federal
certification program that requires all
new cars sold in all states except
California to meet more stringent
emission standards. As a result, motor
vehicle emissions will be reduced as the
older vehicle fleet is replaced with
newer cleaner vehicles. Additionally, a
variety of Federal rules establishing
emission standards and fuel
requirements for diesel on-road and
non-road equipment will significantly
reduce emissions of particulate matter,
nitrogen oxides, and sulfur oxides from
emission sources over the first planning
period in Alaska. Alaska reports that as
of 2010, all on-road and non-road diesel
engines in Alaska have meet EPA’s
national requirements for 15 ppm sulfur
diesel fuel. In addition to these
regulatory programs, ADEC is also
promoting voluntary projects to reduce
diesel emission reductions throughout
the state.

g. Implementation of Programs To Meet
PM,o NAAQS

The community of Eagle River and the
Mendenhall Valley in Juneau are either
currently or formerly nonattainment
areas with respect to the NAAQS for
coarse particulate matter (PM;o). These
areas exceeded the standards due
primarily to wood burning and road
dust sources, and now have strict
controls in place that regulate wood
burning and control road dust, the two
major sources of PM,o in these
communities.

2. Measures To Mitigate Impacts of
Construction Activities

In developing its LTS, ADEC has
considered the impact of construction
activities on visibility in the Class I
areas. ADEC regulations at 18 AAC
50.045(d) require that entities who
cause or permit bulk materials to be
handled, transported, or stored or who
engage in industrial activities or
construction projects shall take
reasonable precautions to prevent
particulate matter from being emitted
into the ambient air. This regulation
allows the state to take action on
fugitive dust emissions from
construction activities. Based on the
general knowledge of growth and
construction activity in Alaska, ADEC
believes that current state and Federal
regulations adequately address this
emission source category.

3. Emission Limitations and Schedules
for Compliance

Emission limits and compliance
schedules for affected sources are
specified under Alaska and Federal
regulations in accordance with the
Clean Air Act. Additionally, as
discussed above, Alaska has established
specific emission limits and compliance
schedules for sources subject to BART.
The state anticipates future SIP updates
may identify additional emission
controls that could be implemented at
that time and commits to include limits
and compliance schedules as needed in
future plan updates.

4. Source Retirement and Replacement
Schedules

Alaska’s continued implementation of
NSR and PSD requirements, with the
FLMs reviewing impacts to Class I areas,
will assure that there is no degradation
of visibility in Alaska Class I areas on
the least impaired days from expansion
or growth of stationary sources in the
state. ADEC will continue to track
source retirement and replacement and
include known schedules in periodic
revisions to its Air Quality Control
(ACC) Plan and Regional Haze SIP.

5. Smoke Management Techniques for
Agricultural and Forestry Burning

Smoke from wildland fires is a major
contributor to visibility impairment
Class I areas in Alaska. Alaska found
that implementation of effective smoke
management techniques through
regulation and an Enhanced Smoke
Management Plan (ESMP) will mitigate
impacts of planned burning on visibility
in its Class I areas. Additionally, ADEC
has developed and implemented an
ESMP, and includes this plan as part of
this long-term strategy. Specifically, the
ESMP, which will be revised at least
every 5 years or sooner if needed,
outlines the process, practices and
procedures to manage smoke from
prescribed and other open burning to
help ensure that prescribed fire (e.g.
controlled burn) activities minimize
smoke and air quality problems.

6. Enforceability of Emission
Limitations and Control Measures

BART emission limits and control
measures will enforceable as a matter of
State law by virtue of Alaska’s BART
regulations at 18 AAC 50.260 and
federally enforceable once approved as
part of its State Implementation Plan.
ADEC has adopted this Regional Haze
Plan into the Alaska Air Quality Control
Plan (Alaska’s State Implementation
Plan) at 18 AAC 50.030, which ensures
that all elements in the plan are
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federally enforceable once approved by
EPA.

EPA is proposing to find that ADEC
adequately addressed the RHR
requirements in its long-term strategy
(LTS). EPA believes that this LTS
provides sufficient measures to ensure
that Alaska will meet its emission
reduction obligations to achieve
adequate visibility protection for the
Class I areas in the State.

H. Monitoring Strategy and Other
Implementation Plan Requirements

The primary monitoring network for
regional haze in Alaska is the IMPROVE
network. As discussed in section IILB.
of this notice, there are currently two
IMPROVE monitoring sites at Denali
National Park, one at Simeonof, and one
at Tuxedni. There is no IMPROVE site
for the Bering Sea Wilderness Area. As
previously explained, one of the
monitoring challenges in Alaska is the
logistical difficulty of monitoring at
remote locations in the harsh arctic
environment. The challenges for
ongoing air and visibility monitoring in
Alaska include transportation and site
maintenance in isolated and remote
areas where access may be
intermittently available only by air or
water, and electrical power may be
lacking. Alaska is working with EPA
and the FLMs to ensure that the
monitoring network in Alaska provides
data that are representative of visibility
conditions in each affected Class I area
within the State. In the SIP submittal,
Alaska commits to rely on the IMPROVE
network for complying with the regional
haze monitoring requirement in EPA’s
RHR for the current and future regional
haze implementation periods. See
Alaska Regional Haze SIP submittal
II1.K.3.C.2.

I. Consultation With States and FLMs

Through the WRAP, member states
and Tribes worked extensively with the
FLMs from the U.S. Departments of the
Interior and Agriculture to develop
technical analyses that support the
regional haze SIPs for the WRAP states.
The State of Alaska provided an
opportunity for FLM consultation, at
least 60 days prior to holding any public
hearing on the SIP. This SIP was
submitted to the FLMs on June 24, 2010,
for review and comment. Comments
were received from the FLMs on August
23, 2010. As required by 40 CFR
51.308(i)(3), the FLM comments and
State responses are included the SIP
submittal.

40 CFR 51.308(f<h) establish
requirements and timeframes for states
to submit periodic SIP revisions and
progress reports that evaluate progress

toward the reasonable progress goal for
each Class I area. As required by 40 CFR
51.308(i)(4), ADEC will continue to
coordinate and consult with the FLMs
during the development of these future
progress reports and plan revisions, as
well as during the implementation of
programs having the potential to
contribute to visibility impairment in
mandatory Class I areas. This
consultation process shall provide on-
going and timely opportunities to
address the status of the control
programs identified in this SIP, the
development of future assessments of
sources and impacts, and the
development of additional control
programs.

J. SIP Revisions and Five-Year Progress
Reports

Section 51.308(f) of the Regional Haze
Rule requires that regional haze plans be
revised and submitted to EPA by July
31, 2018, and every ten years thereafter.
In accordance with those requirements,
ADEC commits to revising and
submitting this Plan by July 31, 2018,
and every ten years thereafter. See
Alaska Regional Haze SIP submittal
section II1.K.10.

40 CFR 51.308(g) requires states to
submit a progress report to EPA every
five years evaluating progress towards
the reasonable progress goal(s). The first
progress report is due five years from
the submittal of the initial
implementation plan and must be in the
form of an implementation plan revision
that complies with 40 CFR 51.102 and
51.103. ADEC commits to submitting a
report on reasonable progress to EPA
every five years following the initial
submittal of the SIP. The reasonable
progress report will evaluate the
progress made towards the reasonable
progress goal for each mandatory Class
I area located within Alaska and in each
mandatory Class I area located outside
Alaska, which may be affected by
emissions from Alaska.

IV. Amendment to Air Quality Control
Plan Regarding Open Burning and
Regional Haze

The Alaska Regional Haze SIP
submittal included amendments to the
Air Quality Control Plan at 18 AAC
50.30. More specifically, Volume II.,
Section III. F: Open Burning is revised
to include the “In Situ Burning
Guidelines for Alaska, Revision 1”
(August 2008) and to update the open
burn application requirements in
Alaska’s Enhanced Smoke Management
Plan. ADEC’s “In Situ Burning
Guidelines” apply to specified
situations involving oil spills. Alaska’s
Enhanced Smoke Management Plan

applies to prescribed burning and for
land clearing approvals. Additionally,
Volume II, Section III. K: Area Wide
Pollution Control Program for Regional
Haze is a new section and, as discussed
above, is intended to meet the RHR
requirements, and Volume II:
Appendices to Volume II is amended to
include the Appendices for Alaska’s
Areawide Pollutant Control Program for
Regional Haze.

EPA proposes to approve the
amendments at 18 AAC 50.30.

V. What action is EPA proposing?

EPA is proposing to approve the
Alaska Regional Haze plan, submitted
on April 4, 2011, as meeting the
requirements set forth in section 169A
of the Act and in 40 CFR 51.308
regarding Regional Haze. EPA is also
proposing to approve ADEC’s BART
regulations in 18 AAC 50.260.
Additionally, EPA is proposing to
approve the amendments to 18 AAC
50.30 to adopt by reference Volume II.,
Section III. F. Open Burning; Volume II,
Section III. K. Area Wide Pollution
Control Program for Regional Haze; and
Volume II, Appendices to Volume IL

VI. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this proposed action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
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Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Visibility,
and Volatile organic compounds.

Dated: February 14, 2012.
Dennis J. McLerran,
Regional Administrator Region 10.
[FR Doc. 2012—4326 Filed 2—23—12; 8:45 am|]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 98
[EPA-HQ-OAR-2011-0028; FRL-9637-2]
RIN 2060-AQ70

Proposed Confidentiality
Determinations for the Petroleum and
Natural Gas Systems Source Category,

and Amendments to Table A-7, of the
Greenhouse Gas Reporting Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This action re-proposes
confidentiality determinations for the
data elements in subpart W, the
petroleum and natural gas systems

category, of the Mandatory Reporting of
Greenhouse Gases Rule. On July 7, 2010,
the EPA proposed confidentiality
determinations for then-proposed
subpart W data elements and is now
issuing this re-proposal due to
significant changes to certain data
elements in the final subpart W
reporting requirements. The EPA is also
proposing to assign 10 recently added
reporting elements as “Inputs to
Emission Equations” and to defer their
reporting deadline to March 31, 2015,
consistent with the agency’s approach
in the August 25, 2011 rule which
finalized the deferral of some reporting
data elements that are inputs to
emissions equations.

DATES: Comments. Comments must be
received on or before March 26, 2012
unless a public hearing is held, in
which case comments must be received
on or before April 9, 2012.

Public Hearing. To request a hearing,
please contact the person listed in the
FOR FURTHER INFORMATION CONTACT
section by March 2, 2012. Upon such
request, the EPA will hold the hearing
on March 12, 2012 in the Washington,
DC area. The EPA will publish further
information about the hearing in the
Federal Register if a hearing is
requested.

ADDRESSES: You may submit your
comments, identified by Docket ID No.
EPA-HQ-OAR-2011-0028, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.

e Email: GHGReportingCBI@epa.gov.

e Fax:(202) 566—1741.

e Mail: Environmental Protection
Agency, EPA Docket Center (EPA/DC),
Mailcode 6102T, Attention Docket ID
No. EPA-HQ—-OAR-2011-0028, 1200
Pennsylvania Avenue NW., Washington,
DC 20460.

o Hand Delivery: EPA Docket Center,
Public Reading Room, EPA West
Building, Room 3334, 1301 Constitution
Avenue NW., Washington, DC 20004.
Such deliveries are only accepted
during the Docket’s normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2011-
0028. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
http://www.regulations.gov, including
any personal information provided,
unless the comment includes
information claimed to be confidential
business information (CBI) or other

information whose disclosure is
restricted by statute.

Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. Send or
deliver information identified as CBI to
only the mail or hand/courier delivery
address listed above, attention: Docket
ID No. EPA-HQ-OAR-2011-0028. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means the EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to the EPA without
going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, then the
EPA recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If the EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, the EPA may not
be able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Docket, EPA/DC, EPA West,
Room B102, 1301 Constitution Ave.
NW., Washington, DC. This Docket
Facility is open from 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566—1744, and the telephone number for
the Air Docket is (202) 566—1742.

FOR FURTHER GENERAL INFORMATION
CONTACT: Carole Cook, Climate Change
Division, Office of Atmospheric
Programs (MC—-6207]), Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460;
telephone number: (202) 343-9263; fax
number: (202) 343—-2342; email address:
GHGReportingRule@epa.gov. For
technical information and


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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http://www.regulations.gov
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implementation materials, please go to
the Web site http://www.epa.gov/
climatechange/emissions/subpart/
w.html. To submit a question, select
Rule Help Center, followed by “Contact
Us.”

SUPPLEMENTARY INFORMATION:
Worldwide Web (WWW). In addition to
being available in the docket, an
electronic copy of this proposal,
memoranda to the docket, and all other
related information will also be
available through the WWW on EPA’s
greenhouse gas reporting rule Web site
at http://www.epa.gov/climatechange/
emissions/ghgrulemaking.html.

Additional information on submitting
comments. To expedite review of your
comments by agency staff, you are
encouraged to send a separate copy of
your comments, in addition to the copy
you submit to the official docket, to
Carole Cook, U.S. EPA, Office of
Atmospheric Programs, Climate Change
Division, Mail Code 6207-],
Washington, DC 20460, telephone (202)
343-9263, email address:
GHGReportingRule@epa.gov.

Acronyms and Abbreviations. The
following acronyms and abbreviations
are used in this document.

API  American Petroleum Institute

BAMM Best Available Monitoring Methods

BOEMRE Bureau of Energy Management
and Regulatory Enforcement

CAA Clean Air Act

CEMS continuous emission monitoring
system

CO, carbon dioxide

COze carbon dioxide equivalent

CBI confidential business information

CFR Code of Federal Regulations

EIA U.S. Energy Information
Administration

EOR enhanced oil recovery

EPA U.S. Environmental Protection Agency

FERC Federal Energy Regulatory
Commission

GASIS Gas Information System

GHG greenhouse gas

ICR Information Collection Request

LDC local natural gas distribution company

LNG liquefied natural gas

MMBtu million Btu

MMscfd million standard cubic feet per day

NESHAP national emission standards for
hazardous air pollutants

NGLs natural gas liquids

N»O nitrous oxide

NTTAA National Technology Transfer and
Advancement Act of 1995

OMB Office of Management & Budget

psia pounds per square inch

RFA Regulatory Flexibility Act

T-D transmission—distribution

UIC Underground Injection Control

UMRA Unfunded Mandates Reform Act of
1995

U.S. United States

WWW  Worldwide Web

Organization of This Document. The
following outline is provided to aid in
locating information in this preamble.

I. General Information
A. What is the purpose of this action?
B. Does this action apply to me?
C. Legal Authority
D. What should I consider as I prepare my
comments to the EPA?
II. Background and General Rationale
A. Background on Subpart W CBI Re-
Proposal
B. Background on Data Elements in the
“Inputs to Emission Equations” Data
Category
III. Re-Proposal of CBI Determinations for
Subpart W
A. Overview
B. Approach to Making Confidentiality
Determinations
C. Proposed Confidentiality
Determinations for Individual Data
Elements in Two Data Categories
D. Commenting on the Proposed
Confidentiality Determinations
IV. Proposed Deferral of Inputs to Emission
Equations for Subpart W and
Amendments to Table A-7
V. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act (RFA)
D. Unfunded Mandates Reform Act
(UMRA)
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Goordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks
H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use
I. National Technology Transfer and
Advancement Act
J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

I. General Information

A. What is the purpose of this action?

The EPA is re-proposing
confidentiality determinations for the
data elements in subpart W of 40 CFR
part 98 of the Mandatory Reporting of
Greenhouse Gases Rule (hereinafter
referred to as ‘“Part 98”). Subpart W of
Part 98 requires monitoring and
reporting of greenhouse gas (GHG)
emissions from petroleum and natural
gas systems. The petroleum and natural
gas systems source category (hereinafter
referred to as “subpart W”’) includes
facilities that have emissions equal to or
greater than 25,000 metric tons carbon
dioxide equivalent (mtCOe).

The proposed confidentiality
determinations in this notice cover all of

the data elements that are currently in
subpart W except for those that are in
the “Inputs to Emission Equations” data
category. The covered data elements and
their proposed data category
assignments are listed by data category
in the memorandum entitled “Proposed
Data Category Assignments for Subpart
W’ in Docket ID No. EPA-HQ-OAR-
2011-0028.

This proposal also contains updates to
Table A-7 of Part 98, the table of inputs
to emission equations whose reporting
deadline we have deferred until 2015.
These data elements were added or
revised to subpart W as a result of
technical revisions made on December
23, 2011 (76 FR 80554).

B. Does this action apply to me?

This proposal affects entities that are
required to submit annual GHG reports
under subpart W of Part 98. Subpart W
applies to facilities in eight segments of
the petroleum and natural gas industry
that emit GHGs greater than or equal to
25,000 metric tons of CO, equivalent per
year. These eight segments are:

e Offshore petroleum and natural gas
production (from offshore platforms).

¢ Onshore petroleum and natural gas
production (including equipment on a
single well-pad or associated with a
single well pad used in the production,
extraction, recovery, lifting,
stabilization, separation or treating of
petroleum and/or natural gas (including
condensate).

¢ Onshore natural gas processing
(separation of natural gas liquids (NGLs)
or non-methane gases from produced
natural gas, or the separation of NGLs
into one or more component mixtures).

¢ Onshore natural gas transmission
compression (use of compressors to
move natural gas from production
fields, natural gas processing plants, or
other transmission compressors through
transmission pipelines to natural gas
distribution pipelines, LNG storage
facilities, or into underground storage).

¢ Underground natural gas storage
(subsurface storage of natural gas,
natural gas underground storage
processes and operations, and
wellheads connected to the compression
units located at the facility where
injections and recovering of natural gas
takes place into and from underground
Ieservoirs).

e Liquefied natural gas (LNG) storage
(onshore LNG storage vessels located
above ground, equipment for liquefying
natural gas, compressors to capture and
re-liquefy boil-off-gas, re-condensers,
and vaporization units for regasification
of the liquefied natural gas).

¢ LNG import and export facilities
(onshore and offshore equipment


http://www.epa.gov/climatechange/emissions/subpart/w.html
http://www.epa.gov/climatechange/emissions/subpart/w.html
http://www.epa.gov/climatechange/emissions/subpart/w.html
mailto:GHGReportingRule@epa.gov
http://www.epa.gov/climatechange/emissions/ghgrulemaking.html
http://www.epa.gov/climatechange/emissions/ghgrulemaking.html

Federal Register/Vol. 77, No. 37 /Friday, February 24, 2012/Proposed Rules

11041

importing or exporting LNG via ocean
transport, including liquefaction of
natural gas to LNG, storage of LNG,
transfer of LNG, and re-gasification of
LNG to natural gas).

e Natural gas distribution
(distribution pipelines and metering and
regulating equipment at metering-
regulating stations that re operated by a
local distribution company (LDC)
within a single state that is regulated as

a separate operating company by a
public utility commission or that is
operated as an independent
municipally-owned distribution
system).

For a summary of the source category
definitions for subpart W, which
includes further background on these
eight industry segments, please see 40
CFR 98.230 of the subpart W final rule

(75 FR 74490, November 30, 2010 and
76 FR 80554).

The Administrator determined that
this action is subject to the provisions
of Clean Air Act (CAA) section 307(d).
If finalized, these amended regulations
could affect owners or operators of
petroleum and natural gas systems.
Regulated categories and entities may
include those listed in Table 1 of this
preamble:

TABLE 1—EXAMPLES OF AFFECTED ENTITIES BY CATEGORY

Source category NAICS Examples of affected facilities
Petroleum and Natural Gas Systems ...... 486210 | Pipeline transportation of natural gas.
221210 | Natural gas distribution facilities.
211 | Extractors of crude petroleum and natural gas.
211112 | Natural gas liquid extraction facilities.

Table 1 of this preamble is not
intended to be exhaustive, but rather
provides a guide for readers regarding
facilities likely to be affected by this
action. Other types of facilities not
listed in the table could also be affected.
To determine whether you are affected
by this action, you should carefully
examine the applicability criteria found
in 40 CFR part 98 subpart A, and
subpart W. If you have questions
regarding the applicability of this action
to a particular facility, consult the
person listed in the preceding FOR
FURTHER INFORMATION CONTACT section.

C. Legal Authority

The EPA is proposing rule
amendments under its existing CAA
authority, specifically authorities
provided in CAA section 114. As stated
in the preamble to the 2009 final rule
(74 FR 56260, October 30, 2009) and the
Response to Comments on the Proposed
Rule, Volume 9, Legal Issues, CAA
section 114 provides the EPA broad
authority to obtain the information in
Part 98, including those in subpart W,
because such data would inform and are
relevant to the EPA’s carrying out a
wide variety of CAA provisions. As
discussed in the preamble to the initial
proposed Part 98 (74 FR 16448, April
10, 2009), CAA section 114(a)(1)
authorizes the Administrator to require
emissions sources, persons subject to
the CAA, manufacturers of control or
process equipment, or persons whom
the Administrator believes may have
necessary information to monitor and
report emissions and provide such other
information the Administrator requests
for the purposes of carrying out any
provision of the CAA.

D. What should I consider as I prepare
my comments to the EPA?

1. Submitting Comments That Contain
CBI

Clearly mark the part or all of the
information that you claim to be CBI.
For CBI information in a disk or CD
ROM that you mail to the EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information marked as CBI will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. Send or
deliver information identified as CBI to
only the mail or hand/courier delivery
address listed above, attention: Docket
ID No. EPA-HQ-OAR-2011-0028.

If you have any questions about CBI
or the procedures for claiming CBI,
please consult the person identified in
the FOR FURTHER INFORMATION CONTACT
section.

2. Tips for Preparing Your Comments

When submitting comments,
remember to:

Identify the rulemaking by docket
number and other identifying
information (e.g., subject heading,
Federal Register date and page number).

Follow directions. The EPA may ask
you to respond to specific questions or
organize comments by referencing a
CFR part or section number.

Explain why you agree or disagree,
and suggest alternatives and substitute
language for your requested changes.

Describe any assumptions and
provide any technical information and/
or data that you used.

If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow us to reproduce your estimate.

Provide specific examples to illustrate
your concerns and suggest alternatives.

Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

Make sure to submit your information
and comments by the comment period
deadline identified in the preceding
section titled DATES. To ensure proper
receipt by the EPA, be sure to identify
the docket ID number assigned to this
action in the subject line on the first
page of your response. You may also
provide the name, date, and Federal
Register citation.

To expedite review of your comments
by agency staff, you are encouraged to
send a separate copy of your comments,
in addition to the copy you submit to
the official docket, to Carole Cook, U.S.
EPA, Office of Atmospheric Programs,
Climate Change Division, Mail Code
6207-J, Washington, DC, 20460,
telephone (202) 343-9263, email
GHGReportingCBI@epa.gov. You are
also encouraged to send a separate copy
of your CBI information to Carole Cook
at the provided mailing address in the
FOR FURTHER INFORMATION CONTACT
section. Please do not send CBI to the
electronic docket or by email.

II. Background and General Rationale

A. Background on Subpart W CBI Re-
Proposal

On October 30, 2009, the EPA
published the Mandatory Reporting of
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Greenhouse Gases Final Rule, 40 CFR
part 98, for collecting information
regarding greenhouse gases (GHGs) from
a broad range of industry sectors (74 FR
56260). Under Part 98 and its
subsequent amendments, certain
facilities and suppliers above specified
thresholds are required to report GHG
information to the EPA annually. The
data to be reported consist of GHG
emission and supply information as
well as other data, including
information necessary to characterize,
quantify, and verify the reported
emissions and supplied quantities. In
the preamble to Part 98, we stated,
“[t]hrough a notice and comment
process, we will establish those data
elements that are ‘emissions data’ and
therefore [under CAA section 114(c)]
will not be afforded the protections of
CBI. As part of that exercise and in
response to requests provided in
comments, we may identify classes of
information that are not emissions data,
and are CBI” (74 FR 56287, October 30,
2009).

On July 7, 2010, the EPA proposed
confidentiality determinations for data
elements of all GHGRP subparts of Part
98 (75 FR 39094, hereinafter referred to
as the “July 7, 2010 CBI Proposal”).

On May 26, 2011, the EPA published
the final CBI determinations for the data
elements in 34 Part 98 subparts, except
for those data elements that were
assigned to the “Inputs to Emission
Equations” data category (76 FR 30782,
hereinafter referred to as the “Final CBI
Rule”). That final rule did not include
CBI determinations for subpart W for
the reasons described above.

The Final CBI Rule: (1) Created and
finalized 22 data categories for part 98
data elements; (2) assigned data
elements in 34 subparts to appropriate
data categories; (3) for 16 data
categories, issued category-based final
CBI determinations for all data elements
assigned to the category; and (4) for the
other five data categories (excluding the
inputs to emission equations category),
the EPA determined that the data
elements assigned to those categories
were not “‘emission data” but made
individual final CBI determination for
those data elements. Finally, the EPA
did not make final confidentiality
determinations for the data elements
assigned to the “Inputs to Emission
Equations” data category.

Subpart W reporting requirements
were finalized on November 30, 2010
(75 FR 74458), and the EPA has
published two revisions to the final
subpart W reporting requirements since
that data. On September 27, 2011, the
EPA published the final rule:
“Mandatory Reporting of Greenhouse

Gases: Petroleum and Natural Gas
Systems: Revisions to Best Available
Monitoring Method Provisions” (76 FR
59533, hereinafter referred to as the
“BAMM Final Rule”), which revised
certain BAMM extension request data
elements and added a new data element
in subpart W. Additionally, on
December 23, 2011 the EPA published
the final rule: “Mandatory Reporting of
Greenhouse Gases: Technical Revisions
to the Petroleum and Natural Gas
Systems Category of the Greenhouse Gas
Reporting” (76 FR 80554, hereinafter
referred to as the “Technical Revisions
Rule”), which provided clarification on
existing requirements, increased
flexibility for certain calculation
methods, amended data reporting
requirements, clarified terms and
definitions, and made technical
corrections. This action finalized the
addition or revision of over 200 subpart
W data elements. Today’s re-proposal of
confidentiality determinations for data
elements addresses the subpart W data
elements as finalized, including the
revisions in the BAMM Final Rule and
Technical Revisions Rule.

B. Background on Data Elements in the
“Inputs to Emission Equations” Data
Category

The EPA received numerous public
comments on the July 7, 2010 CBI
Proposal. In particular, the EPA
received comments that raised serious
concerns regarding the public
availability of data in the “Inputs to
Emission Equations” category. In light
of those comments, the EPA took three
concurrent actions, which are as
follows:

e Call for Information: Information on
Inputs to Emission Equations under the
Mandatory Reporting of Greenhouse
Gases Rule, 75 FR 81366 (December 27,
2010) (hereinafter referred to as the
“Call for Information”).

¢ Change to the Reporting Date for
Certain Data Elements Required Under
the Mandatory Reporting of Greenhouse
Gases Rule; Proposed Rule, 75 FR 81350
(December 27, 2010) (hereinafter
referred to as the “Deferral Proposal”).

e Interim Final Regulation Deferring
the Reporting Date for Certain Data
Elements Required Under the
Mandatory Reporting of Greenhouse
Gases Rule, 75 FR 81338 (December 27,
2010) (hereinafter referred to as the
“Interim Final Rule”’).

On August 25, 2011, the EPA
published the final “Change to the
Reporting Date for Certain Data
Elements Required Under the
Mandatory Reporting of Greenhouse
Gases Rule” (76 FR 53057, hereinafter
referred to as the “Final Deferral”’). In

that action, the EPA deferred the
deadline for reporting some “Inputs to
Emission Equations” data elements to
March 31, 2013, and others to March 31,
2015. Data elements with the March 31,
2013 reporting deadline are identified in
Table A—6 of subpart A and those with
the March 31, 2015 reporting deadline
are identified in Table A-7 to subpart A.
For subpart W, the EPA deferred the
reporting of all data elements classified
as “Inputs to Emission Equations” as of
the publication of the Final Deferral
until March 31, 2015.

Currently, Table A-7 does not reflect
the changes or additions to inputs to
equations made in the Technical
Revisions Rule. The agency is now
addressing this in today’s action.

IIL. Re-Proposal of CBI Determinations
for Subpart W

A. Overview

We propose to assign each of the data
elements in subpart W, a direct emitter
subpart, to one of eleven direct emitter
data categories created in the Final CBI
Rule. As noted previously, for 8 of the
11 direct emitter categories, the EPA has
made categorical confidentiality
determinations, finalized in the Final
CBI Rule. For these eight categories, the
EPA is proposing to apply the
categorical confidentiality
determinations (made in the Final CBI
Rule) to the subpart W reporting
elements assigned to each of these
categories.

In the Final CBI Rule, for 2 of the 11
data categories, the EPA did not make
categorical confidentiality
determinations, but rather made
confidentiality determinations on an
element by element basis. We are
therefore following the same approach
in this action for the subpart W
reporting elements assigned to these 2
categories.

Lastly, in the Final CBI Rule, for the
final data category, “Inputs to Emissions
Equations”; the EPA did not make a
final confidentiality determination and
indicated that this issue would be
addressed in a future action. Please note
that in the Final Deferral, the EPA
already assigned certain subpart W data
elements to the “Inputs to Emission
Equations” data category. However,
since then, 10 data elements were added
to subpart W after the Final Deferral was
promulgated. The EPA is proposing to
assign these 10 new data elements to the
“Inputs to Emission Equations” data
category, as well as proposing to defer
the reporting of these inputs until 2015.
Please see the memorandum entitled
“Proposed Data Category Assignments
for Subpart W”” in Docket ID No. EPA-
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HQ-OAR-2011-0028 for a listing of the
data elements that the EPA is proposing
to assign to this data category. Note that
we are not proposing confidentiality
determinations at this time for any
subpart W data elements assigned to the
“Inputs to Emissions Equations’ data
category and plan to propose

confidentiality determinations for
elements in this data category in a later
action. Please see the following Web site
for further information on this topic:
http://www.epa.gov/climatechange/
emissions/CBLhtml.

Table 2 of this preamble summarizes
the confidentiality determinations that

were made in the Final CBI Rule for the
following direct emitter data categories
created in that notice. Please note that
the “Inputs to Emission Equations” data
category is excluded, as final
determinations for that category have
not yet been made.

TABLE 2—SUMMARY OF FINAL CONFIDENTIALITY DETERMINATIONS FOR DIRECT EMITTER DATA CATEGORIES

Confidentiality determination for data elements
in each category

Data category

Data that are

Data that are

Emission not emission not emission
data@ data and not data but are
CBI CBIP
Facility and Unit Identifier INformation .............oooeiiiiioi e X
EMISSIONS ...oouiiiiiieiiecec e X
Calculation Methodology and Methodological Tier X
Data Elements Reported for Periods of Missing Data that are Not Inputs to Emission Equa-

BOMS e e e X | i | e
Unit/Process “Static” Characteristics that are Not Inputs to Emission Equations ...... Xe Xe
Unit/Process Operating Characteristics that are Not Inputs to Emission Equations .. Xe Xe
Test and Calibration MethOdS ........c.eiiiiiiiiiie e X | e
Production/Throughput Data that are Not Inputs to Emission Equations ...........cccccceeieenieeennee. X
Raw Materials Consumed that are Not Inputs to Emission Equations .............. X
Process-Specific and Vendor Data Submitted in BAMM Extension Requests X

alUnder CAA section 114(c), “emission data” are not entitled to confidential treatment. The term “emission data” is defined at 40 CFR

2.301(a)(2)(i)-

b Section 114(c) of the CAA affords confidential treatment to data (except emission data) that are considered CBI.
c¢In the Final CBI Rule, this data category contains both data elements determined to be CBI and those determined not to be CBI.

We are requesting comment on
several aspects of this proposal. First,
we seek comment on the proposed data
category assignment for each of these
data elements. If you believe that the
EPA has improperly assigned certain
data elements in this subpart to one of
the data categories, please provide
specific comments identifying which
data elements may be mis-assigned
along with a detailed explanation of
why you believe them to be incorrectly
assigned and in which data category you
believe they best would belong.

Second, we seek comment on our
proposal to apply the categorical
confidentiality determinations (made in
the Final CBI Rule for eight direct
emitter data categories) to the data
elements in subpart W that are assigned
to those categories.

Third, for those data elements
assigned to the two direct emitter data
categories without categorical CBI
determinations, we seek comment on
the individual confidentiality
determinations we are proposing for
these data elements. If you comment on
this issue, please provide specific
comment along with detailed rationale
and supporting information on whether
such data element does or does not
qualify as CBIL.

Because this is a re-proposal, the EPA
is not responding to previous comments

submitted on the July 7, 2010 CBI
Proposal relative to the data elements in
this subpart. Although the EPA
considered those comments when
developing this re-proposal, we
encourage you to resubmit all relevant
comments to ensure their consideration
by the EPA in this rulemaking. In
resubmitting previous comments, please
make any necessary changes to clarify
that you are addressing the re-proposal
and add details as requested in Section
[1.D of this preamble.

B. Approach To Making Confidentiality
Determinations

For a direct emitter subpart such as
subpart W, the EPA proposes to assign
each data element to one of 11 direct
emitter data categories. As noted
previously, the EPA made categorical
confidentiality determinations for eight
direct emitter data categories, and the
EPA proposes to apply those final
determinations to the subpart W data
elements assigned to those categories in
this rulemaking. For the data elements
in the two non-inputs direct emitter
data categories that do not have
categorical confidentiality
determinations, we are proposing to
make confidentiality determinations on
an individual data element basis.?

1 As mentioned above, EPA determined that data
elements in these two categories are not “emission

The following two direct emitter data
categories do not have category-based
CBI determinations: ‘““Unit/Process
‘Static’ Characteristics That are Not
Inputs to Emission Equations” and
“Unit/Process Operating Characteristics
That are Not Inputs to Emission
Equations.” For these two categories,
the EPA evaluated the individual data
elements assigned to these categories to
determine whether individual data
elements qualify as CBI. In the sections
below, the EPA explains the data
elements in these two categories and
states the reasons for proposing to
determine that each does or does not
qualify as CBI under CAA section
114(c). The EPA is specifically soliciting
comments on the CBI proposals for data
elements in these two data categories. In
section III.C of this preamble, the data
elements in these two data categories
are listed individually by data category
along with the proposed confidentiality
determination. The data elements along
with their proposed confidentiality
determinations are also listed in the
memorandum entitled “Proposed Data
Category Assignments for Subpart W” in

data” under CAA section 114(c) and 40 CFR
2.301(a)(2)(i) for purposes of determining the GHG
emissions to be reported under Part 98. That
determination applies to data elements in subpart
W assigned to those categories through this
rulemaking.
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C. Proposed Confidentiality
Determinations for Individual Data
Elements in Two Data Categories

The EPA is proposing to assign 28
subpart W data elements to the “Unit/

Process ‘Static’ Characteristics that Are
Not Inputs to Emission Equations” data
category because they are basic
characteristics of units, equipment,
abatement devices, and other facility-
specific characteristics that do not vary
with time or with the operations of the

process (and are not inputs to emission
equations). These 28 data elements are
proposed as non-CBI with the rationales
shown in Table 3 of this preamble as
follows:

TABLE 3—DATA ELEMENTS PROPOSED TO BE ASSIGNED TO THE “UNIT/PROCESS ‘STATIC’ CHARACTERISTICS THAT ARE
NOT INPUTS TO EMISSION EQUATIONS” DATA CATEGORY

Citation Data element Proposed rationale
1 98.236¢4iiiA ........... Count of absorbent desiccant | Desiccant dehydrators are used to dehydrate natural gas. The EPA is pro-
dehydrators. posing that the count of desiccant dehydrators (in addition to the sizing) be
non-CBI because the disclosure of this type of information is not likely to
cause substantial competitive harm. Moreover, these types of equipment
are typically visible on site even outside the fence-line at the operating site
and are usually not concealed from public view. The EPA proposes that
this data be not confidential and considered non-CBI.
2 98.236C8iA ............. Wellhead gas-liquid separator with oil | Separators are used to separate hydrocarbons into liquid and gas phases.
throughput greater than or equal to Separators are typically connected to atmospheric storage tanks (hydro-
10 barrels per day, using Calculation carbon tanks) where hydrocarbon liquids are stored. The number of well-
Methodology 1 and 2 of 40 CFR head separators sending oil to atmospheric tanks can vary widely depend-
98.233(j), where reported by sub- ing on numerous conditions, including the sizing of the tank and throughput
basin category: Number of wellhead of the separators, and the number of parties involved with handling or proc-
separators sending oil to atmos- essing the separated constituents. Information on the count of atmospheric
pheric tanks. storage tanks with a throughput above 500 barrels of oil per day is already
publicly available in Title V permits under EPA’s National Emission Stand-
ards for Hazardous Air Pollutants (NESHAP) Subpart HH2 for Oil and Gas
Production. Any additional information required under subpart W regarding
the number of wellhead separators is the same type of information already
made publicly available through the NESHAP and thus is a reasonable ex-
pansion of that information. Further, information about the number of well-
head separators sending oil to atmospheric tanks does not provide insight
into the performance (ability to separate hydrocarbon into different phases)
or the overall operational efficiency for the facility that could cause substan-
tial competitive harm if disclosed. The EPA proposes that this data be not
confidential and considered non-CBlI.
3 98.236c8iD ............ Wellhead gas-liquid separator with oil | Information on the count of atmospheric storage tanks with a throughput
throughput greater than or equal to above 500 barrels of oil per day is already publicly available in Title V per-
10 barrels per day, using Calculation mits under EPA’s National Emission Standards for Hazardous Air Pollutants
Methodology 1 and 2 of 40 CFR (NESHAP) Subpart HH?3 for Oil and Gas Production. Further, knowledge of
98.233(j), reported by sub-basin cat- whether the tanks are located on a well-pad or off a well-pad does not pro-
egory: Count of hydrocarbon tanks vide any insight into the operational characteristics of the facility, nor does it
at well pads. provide insight into sensitive or proprietary information about a facility, but
rather identifies the industry segment under subpart W to which the tanks
belong. The EPA proposes that this data be not confidential and considered
non-CBl.
4 98.236¢8iE ............. Wellhead gas-liquid separator with oil | Information on the count of stock tanks with a throughput above 500 barrels
throughput greater than or equal to of oil per day is already publicly available in Title V permits under EPA’s
10 barrels per day, using Calculation National Emission Standards for Hazardous Air Pollutants (NESHAP) Sub-
Methodology 1 and 2 of 40 CFR part HH4 for Oil and Gas Production. Further, knowledge of whether the
98.233(j), reported by sub-basin cat- tanks are located on a well-pad or off a well-pad does not provide any in-
egory: Best estimate of count of sight into the operational characteristics of the facility, nor does it provide
stock tanks not at well pads receiv- insight into sensitive or proprietary information about a facility, but rather
ing your oil. identifies the industry segment under subpart W to which the tanks belong.
The EPA proposes that this data be not confidential and considered non-
CBI.
5 98.236¢c8iG ............ Wellhead gas-liquid separator with oil | Atmospheric storage tanks receive and store hydrocarbon liquids typically

throughput greater than or equal to
10 barrels per day, using Calculation
Methodology 1 and 2 of 40 CFR
98.233(j), reported by sub-basin cat-
egory: Count of tanks with emissions
control measures, either vapor re-
covery system or flaring, for tanks at
well pads.

from separators or from onshore production wells. Some tanks are
equipped with vapor recovery units or flares to control the tank emissions.
Information on the emission control devices associated with tanks are in-
cluded in Title V permits under EPA’s National Emission Standards for Haz-
ardous Air Pollutants (NESHAP) Subpart HH for Oil and Gas Production.
Disclosure of this data does not provide insight into the performance or the
overall operational efficiency for the facility that could cause substantial
competitive harm if disclosed. The EPA proposes that this data be not con-
fidential and considered non-CBI.
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TABLE 3—DATA ELEMENTS PROPOSED TO BE ASSIGNED TO THE “UNIT/PROCESS ‘STATIC’ CHARACTERISTICS THAT ARE
NOT INPUTS TO EMISSION EQUATIONS” DATA CATEGORY—Continued

Citation

Data element

Proposed rationale

6 98.236c8iH .

7 98.236¢8iC .

8 98.236¢8iC .

9 98.236¢8iiiE

10 98.236¢8iiF

11 98.236¢8iiC

Wellhead gas-liquid separator with oil

throughput greater than or equal to
10 barrels per day, using Calculation
Methodology 1 and 2 of 40 CFR
98.233(j), reported by sub-basin cat-
egory: Best estimate of count of
stock tanks assumed to have emis-
sions control measures not at well
pads, receiving your oil.

Wellhead gas-liquid separator with oil

throughput greater than or equal to
10 barrels per day, using Calculation
Methodology 1 and 2 of 40 CFR
98.233(j), reported by sub-basin cat-
egory: Estimated average sales oil
stabilized APl gravity (degrees)
(when using methodology 1).

Wellhead gas-liquid separator with oil

throughput greater than or equal to
10 barrels per day, using Calculation
Methodology 1 and 2 of 40 CFR
98.233(j), reported by sub-basin cat-
egory: Estimated average sales oil
stabilized APl gravity (degrees)
(when using methodology 2).

Wellhead gas-liquid separators and

wells with throughput less than 10
barrels per day, using Calculation
Methodology 5 of 40 CFR 98.233(j)
Equation W—15 of 40 CFR 98.233:
Count of hydrocarbon tanks on well
pads.

Wells with oil production greater than

or equal to 10 barrels per day, using
Calculation Methodology 3 and 4 of
40 CFR 98.233(j), where the fol-
lowing by sub-basin category are re-
ported: Count of hydrocarbon tanks,
both on and off well pads assumed
to have emissions control measures:
either vapor recovery system or flar-
ing of tank vapors.

Wells with oil production greater than

or equal to 10 barrels per day, using
Calculation Methodology 3 and 4 of
40 CFR 98.233(j), where the fol-
lowing by sub-basin category are re-
ported: Total number of wells send-
ing oil to separators off the well
pads.

Atmospheric storage tanks (also known as stock tanks) receive and store hy-

drocarbon liquids typically from separators or from onshore production
wells. Some tanks are equipped with vapor recovery units or flares to con-
trol the tank emissions. Information on the emission control devices associ-
ated with tanks are included in Title V permits under EPA’s National Emis-
sion Standards for Hazardous Air Pollutants (NESHAP) Subpart HH for Oil
and Gas Production. Disclosure of this data does not provide insight into
the performance or the overall operational efficiency for the facility that
could cause substantial competitive harm if disclosed. The EPA proposes
that this data be not confidential and considered non-CBI.

API gravity is a measure of the relative density of liquid hydrocarbons and

does not reveal the composition of the hydrocarbon liquid or the reporter’s
productivity. Data on the sales oil stabilized API gravity are made publicly
available by many state agencies (e.g., the Railroad Commission of Texas).
Further, information about API gravity does not provide insight into the per-
formance or the operational efficiency for onshore petroleum and natural
gas production facilities that could cause substantial competitive harm if
disclosed. Moreover, this data is reported as an average for a sub-basin,
which further diminishes any possible sensitivity. Because this information
is publicly available and is reported only as an average for the sub-basin,
the EPA proposes this data be not confidential and considered non-CBI.

API gravity is a measure of the relative density of liquid hydrocarbons and

does not reveal the composition of the hydrocarbon liquid or the reporter’s
productivity. Data on the sales oil stabilized API gravity are made public by
many state agencies (e.g., the Railroad Commission of Texas). Further, in-
formation about API gravity does not provide insight into the performance
or the operational efficiency for onshore petroleum and natural gas produc-
tion facilities that could cause substantial competitive harm if disclosed.
Moreover, this data is reported as an average for a sub-basin, which further
diminishes any possible sensitivity. Because this information is publicly
available and is reported as an average for the sub-basin, the EPA pro-
poses that this data be not confidential and considered non-CBI.

Information on the count of atmospheric storage tanks with a throughput

above 500 barrels of oil per day is already publicly available in Title V per-
mits under EPA’s National Emission Standards for Hazardous Air Pollutants
(NESHAP) Subpart HHS for Oil and Gas Production. Further, knowledge of
whether the tanks are located on a well-pad or off a well-pad does not pro-
vide any insight into the operational characteristics of the facility, nor does it
provide insight into sensitive or proprietary information about a facility, but
rather identifies the industry segment under subpart W to which the tanks
belong. The EPA proposes that this data be not confidential and considered
non-CBlI.

Atmospheric storage tanks (also known as hydrocarbon tanks) receive and

store hydrocarbon liquids typically from separators or from onshore produc-
tion wells. Some tanks are equipped with vapor recovery units or flares to
control the tank emissions. Information on the emission control devices as-
sociated with tanks are included in Title V permits under EPA’s National
Emission Standards for Hazardous Air Pollutants (NESHAP) Subpart HH
for Oil and Gas Production. Disclosure of this data does not provide insight
into the performance or the overall operational efficiency for the facility that
could cause substantial competitive harm if disclosed. The EPA proposes
that this data be not confidential and considered non-CBI.

Information on the number of wells and their characteristics, including produc-

tion levels, is publicly available through many published sources, including
the U.S. Energy Information Administration,® and through commercial data-
bases that are available to the public for purchase.” Although information
on the number of wells sending oil to separators that are located off well
pads may not be readily available from public data sources, it can generally
be assumed that oil producing wells send oil either to separators or tanks
that are either located on a well pad or off a well pad. Although, in some
cases, oil is sent directly to tanks and not first sent to separators, this is
more a function of the characteristics of the oil and is not correlated with
sensitive or proprietary information about the facility or its processes. Thus,
disclosure of this data does not provide insight into the performance or the
overall operational efficiency for the facility that could cause substantial
competitive harm if disclosed. Because information on oil producing wells is
already publicly available, the EPA proposes to determine that these data
elements are not confidential; they will be considered non-CBl.
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Citation

Data element

Proposed rationale

12 98.236¢8iiB

13 98.236¢8iiD

14 98.236¢8iiE

15 98.236¢5iE

16 98.236¢5iE

Wells with oil production greater than

or equal to 10 barrels per day, using
Calculation Methodology 3 and 4 of
40 CFR 98.233(j), where the fol-
lowing by sub-basin category are re-
ported: Total number of wells send-
ing oil directly to tanks.

Wells with oil production greater than

or equal to 10 barrels per day, using
Calculation Methodology 3 and 4 of
40 CFR 98.233(j), where the fol-
lowing by sub-basin category are re-
ported: Sales oil API gravity range
(degrees) for wells in 40 CFR
98.236(c)(8)(ii)(B) and (C).

Wells with oil production greater than

or equal to 10 barrels per day, using
Calculation Methodology 3 and 4 of
40 CFR 98.233(j), where the fol-
lowing by sub-basin category are re-
ported: Count of hydrocarbon tanks
on well pads.

Well venting for liquids unloading, for

Calculation Methodology 1, where
the following by each tubing diame-
ter group and pressure group com-
bination within each sub-basin cat-
egory are reported: Average casing
diameter or internal tubing diameter,
where applicable.

Well venting for liquids unloading, for

Calculation Methodology 1, where
the following by each tubing diame-
ter group and pressure group com-
bination within each sub-basin cat-
egory are reported: Well depth of
each well selected to represent
emissions in that tubing size and
pressure combination.

Information on the number of wells and their characteristics, including produc-

tion levels, is publicly available through many published sources, including
the U.S. Energy Information Administration,® and through commercial data-
bases that are available to the public for purchase.® Although information
on the number of wells sending oil directly to storage tanks may not be
readily available in public data sources, it can generally be assumed that oil
producing wells send oil either to separators or tanks. While in some cases,
oil is sent directly to tanks and not first sent to separators, this is more a
function of the characteristics of the oil and is not correlated with sensitive
or proprietary information about the facility or its processes. Thus, disclo-
sure of this data does not provide insight into the performance or the over-
all operational efficiency for the facility that could cause substantial com-
petitive harm if disclosed. Because information on oil producing wells is al-
ready publicly available, the EPA proposes to determine that these data
elements are not confidential; they will be considered non-CBl.

API gravity is a measure of the relative density of liquid hydrocarbons and

does not reveal the composition of the hydrocarbon liquid or the reporter’s
productivity. Data on the sales oil stabilized API gravity are made public by
many state agencies (e.g., the Railroad Commission of Texas). Further, in-
formation about API gravity does not provide insight into the performance
or the operational efficiency for onshore petroleum and natural gas produc-
tion facilities that would likely cause substantial competitive harm if dis-
closed. Moreover, this data is reported as a range within a sub-basin and
not for individual wells, which further diminishes any possible sensitivity.
Because this information is publicly available, and also is reported as an
average for the sub-basin category, the EPA proposes that this data be not
confidential and considered non-CBlI.

Information on the count of atmospheric storage tanks with a throughput

above 500 barrels of oil per day is already publicly available in Title V per-
mits under EPA’s National Emission Standards for Hazardous Air Pollutants
(NESHAP) Subpart HH 10 for Oil and Gas Production. Further, knowledge
of whether the tanks are located on a well-pad or off a well-pad does not
provide any insight into the operational characteristics of the facility. Nor
does it provide insight into sensitive or proprietary information about a facil-
ity, but rather identifies the industry segment under subpart W to which the
tanks belong. The EPA proposes that this data be not confidential and con-
sidered non-CBI.

The well casing diameter is the diameter of the pipe inserted into a recently

drilled section of a borehole during the well drilling process. Data on well
casing diameter are publicly available from vendors of casing pipes. Fur-
ther, information about well casing diameter does not provide insight into
the performance or the operational efficiency for onshore petroleum and
natural gas production facilities that would likely cause substantial competi-
tive harm if disclosed. Moreover, facilities report this information for one
well used to represent the remaining wells in a group. This data element is
not necessarily the same for other wells in the same tubing size and pres-
sure group combination and therefore, does not reveal sufficient data to
characterize the operations of a particular business or compromise any of
its business advantages. Thus, the sensitivity of these data elements is fur-
ther diminished. Because this information is publicly available and also is
reported as an average for a group of wells, the EPA proposes that this
data be not confidential and considered non-CBI.

The well depth is the depth of a hydrocarbon well. Data on well depth is pub-

licly available from State Oil and Gas Commission websites and through
commercial databases available to the public for purchase.” Information
about well depth does not provide insight into the performance or the oper-
ational efficiency of onshore petroleum and natural gas production facilities
that would likely cause substantial competitive harm if disclosed. Moreover,
facilities report this information for one well used to represent the remaining
wells in a group. This data element is not necessarily the same for other
wells in the same tubing size and pressure group combination and there-
fore, does not reveal sufficient data to characterize the operations of a par-
ticular business or compromise any of its business advantages. Thus, the
sensitivity of this data element is further diminished. Because this informa-
tion is publicly available, and also is reported as representative of wells in
the same group, the EPA proposes that this data be not confidential and
considered non-CBlI.
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TABLE 3—DATA ELEMENTS PROPOSED TO BE ASSIGNED TO THE “UNIT/PROCESS ‘STATIC’ CHARACTERISTICS THAT ARE
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Citation

Data element

Proposed rationale

17 98.236¢5iF

18 98.236¢5iG

19 98.236¢5iiD

20 98.236C13iA .........

21 98.236¢16i

Well venting for liquids unloading, for

Calculation Methodology 1, where
the following by each tubing diame-
ter group and pressure group com-
bination within each sub-basin cat-
egory are reported: Casing pressure
of each well selected to represent
emissions in that tubing size group
and pressure group combination that
does not have a plunger lift, pounds
per square inch (psia).

Well venting for liquids unloading, for

Calculation Methodology 1, where
the following by each tubing diame-
ter group and pressure group com-
bination within each sub-basin cat-
egory are reported: Tubing pressure
of each well selected to represent
emissions in a tubing size group and
pressure group combination that has
a plunger lift (psia).

Well venting for liquids unloading, for

Calculation Methodologies 2 and 3,
where the following for each sub-
basin category are reported: Aver-
age internal casing diameter, in
inches, of each well, where applica-
ble.

Each centrifugal compressor with wet

seals in operational mode, where
the following for each degassing
vent are reported: Number of wet
seals connected to the degassing
vent.

Local distribution companies: Number

of above grade T-D transfer stations
in the facility.

The casing pressure refers to the pressure of the casing of a hydrocarbon

well. Data on casing pressure is publicly available from State Oil and Gas
Commission websites and through commercial databases available to the
public for purchase.” Information about casing pressure does not provide
insight into the performance or the operational efficiency for onshore petro-
leum and natural gas production facilities that would likely cause substantial
competitive harm if disclosed. Moreover, facilities report this information for
one well used to represent the remaining wells in a group. This data ele-
ment is not necessarily the same for other wells in the same tubing size
and pressure group combination and therefore does not reveal sufficient
data to characterize the operations of a particular business or compromise
its business advantage. Thus, the sensitivity of this data element is further
diminished. Because this information is publicly available and also is re-
ported as a representative number in a sub-basin, the EPA proposes that
this data be not confidential and considered non-CBI.

Data on tubing pressure is publicly available from State Oil and Gas Commis-

sion websites and through commercial databases available to the public for
purchase.” Information about tubing pressure does not provide insight into
the performance or the operational efficiency for onshore petroleum and
natural gas production facilities that would likely cause substantial competi-
tive harm if disclosed. Moreover, facilities report this information for one
well used to represent the remaining wells in a group. This data element is
not necessarily the same for other wells in the same tubing size and pres-
sure group combination and therefore does not reveal sufficient data to
characterize the operations of a particular business or compromise any of
its business advantages. Thus, the sensitivity of this data element is further
diminished. Because this information is publicly available, the EPA pro-
poses that this data be not confidential and considered non-CBI.

The well casing diameter is the diameter of the pipe inserted into a recently

drilled section of a borehole during the well drilling process. Data on well
casing diameter are publicly available from vendors of casing pipes. Infor-
mation about well casing diameter does not provide insight into the per-
formance or the operational efficiency of onshore petroleum and natural
gas production facilities that would likely cause substantial competitive
harm if disclosed. Because this information is publicly available and also is
reported as an average for each sub-basin category, the EPA proposes
that this data be not confidential and considered non-CBI.

Wet seals form the barrier that keeps gas from seeping through the gap be-

tween the compressor shaft and the compressor casing. Information about
the number of wet seals connected to the degassing vent of a centrifugal
compressor does not provide valuable insight into the performance or the
operational efficiency of the reporting facility, but rather provides insight into
the characteristics of a piece of equipment. Overall, the number of wet
seals that are connected to a degassing vent is more a matter of oper-
ational convenience and does not reveal any process related information.
The EPA proposes that this data element not be confidential and consid-
ered non-CBI.

The number of above grade transmission-distribution (T-D) transfer stations

is the number of stations where gas is transferred from a transmission pipe-
line to a distribution pipeline in a natural gas distribution facility. A larger
number of T-D transfer stations could suggest that a larger quantity of gas
is transferred into the LDC distribution network, however, this is not a defi-
nite or direct correlation. The amount of gas transferred can vary drastically
depending on the operations of a local distribution company (LDC). There-
fore, information about the number of above grade T-D transfer stations
does not provide direct insight into the performance or the operational effi-
ciency for LDCs. Moreover, even if throughput data could be inferred from
the number of T-D transfer stations, the throughput data is already publicly
available by company and state through EIA1, therefore further diminishing
its sensitivity. The EPA is proposing that this data be not confidential and
considered non-CBlI.
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Citation

Data element

Proposed rationale

22 98.236¢16iv

23 98.236¢16v

24 98.236¢16vi

25 98.236¢17i

Local distribution companies: Report
total number of below grade T-D
transfer stations in the facility.

Local distribution companies: Report
total number of above grade meter-
ing-regulating stations (which in-
cludes above grade T-D transfer
stations) in the facility.

Local distribution companies: Report
total number of below grade meter-
ing-regulating stations (which in-
cludes below grade T-D transfer
stations) in the facility.

Each EOR injection pump blowdown:
Pump capacity (barrels per day).

The number of below grade transmission-distribution (T-D) transfer stations is
the number of stations located underground where gas is transferred from a
transmission pipeline to a distribution pipeline in a natural gas distribution
facility. A larger number of T-D transfer stations could suggest that a larger
quantity of gas is transferred into the local distribution company (LDC) dis-
tribution network, however, this is not a definite or direct correlation. The
amount of gas transferred can vary drastically depending on the operations
of a LDC. Therefore, information about the number of below grade T-D
transfer stations does not provide direct insight into the performance or the
operational efficiency for LDCs. Moreover, even if throughput data could be
inferred from the number of T-D transfer stations, the throughput data is al-
ready publicly available by company and state through EIA,'2 therefore fur-
ther diminishing its sensitivity. The EPA is proposing that this data be not
confidential and considered non-CBlI.

The number of above grade metering-regulating stations is the number of sta-
tions located above ground where gas is metered, pressure regulated, or
both, in a natural gas distribution facility. This count includes the number of
above grade T-D transfer stations, where gas is transferred from a trans-
mission pipeline to a distribution pipeline in a natural gas distribution facility.
A larger number of metering-regulating stations could suggest that a larger
quantity of gas is transferred into the LDC distribution network, however,
this is not a definite or direct correlation. The amount of gas transferred can
vary drastically depending on the operations of a local distribution company
(LDC). Therefore, information about the number of above grade metering-
regulating stations does not provide direct insight into the performance or
the operational efficiency for LDCs. Moreover, even if throughput data could
be inferred from the number of metering-regulating stations, the throughput
data is already publicly available by company and state through EIA,'3
therefore further diminishing its sensitivity. The EPA is proposing that this
data be not confidential and considered non-CBI.

The number of below grade metering-regulating stations is the number of sta-
tions located below ground where gas is metered, pressure regulated, or
both, in a natural gas distribution facility. This count includes the number of
below grade T-D transfer stations, where gas is transferred from a trans-
mission pipeline to a distribution pipeline in a natural gas distribution facility.
A larger number of metering-regulating stations could suggest that a larger
quantity of gas is transferred into the LDC distribution network, however,
this is not a definite or direct correlation. The amount of gas transferred can
vary drastically depending on the operations of a local distribution company
(LDC). Therefore, information about the number of below grade metering-
regulating stations does not provide direct insight into the performance or
the operational efficiency for LDCs. Moreover, even if throughput data could
be inferred from the number of metering-regulating stations, the throughput
data is already publicly available by company and state through EIA,4
therefore further diminishing its sensitivity. The EPA is proposing that this
data be not confidential and considered non-CBI.

Pump capacity, which will be reported by EOR operations in the onshore pro-
duction segment only, can be estimated from the quantity of CO- injected,
because the pump capacity is proportional to the volume of CO, that the
pump is pumping (i.e., the volume of CO-e reported). Therefore, if the vol-
ume of CO, that was pumped is known, then the pump’s capacity can be
estimated to be between 150 to 200 percent greater than the reported vol-
ume, to handle fluctuations in CO, loads. The quantity of CO, injected can
be determined from Underground Injection Control (UIC) permits, which are
issued for each injection well by the EPA or by states that have primary en-
forcement authority for permitting injection wells. Information related to UIC
permits is reported to the EPA or states at least annually and made avail-
able to the public either through state websites or upon request from the
public. Finally, knowing the pump capacity does not result in any competi-
tive disadvantage to the reporter, because the injection volume of the
pump, which is related to throughput of the pump, is publicly available
through the EPA’s UIC program. The EPA proposes that the subpart W
pump capacity data element not be treated as confidential, because it can
be estimated using publicly available data, to a level of accuracy that sub-
stantially diminishes the potential harm of releasing this data. Although a
competitor can use this information to estimate injection or oil production
volumes, such information is already publicly available. The EPA is pro-
posing that this data be not confidential; and considered non-CBl.
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Citation

Data element

Proposed rationale

26 98.236¢19i

27 98.236¢109ii

28 98.236¢19v

Onshore petroleum and natural gas

production and natural gas distribu-
tion combustion emissions: Cumu-
lative number of external fuel com-
bustion units with a rated heat ca-
pacity equal to or less than 5
mmBtu/hr, by type of unit.

Onshore petroleum and natural gas

production and natural gas distribu-
tion combustion emissions: Cumu-
lative number of external fuel com-
bustion units with a rated heat ca-
pacity larger than 5 mmBtu/hr, by
type of unit.

Onshore petroleum and natural gas

production and natural gas distribu-
tion combustion emissions: Cumu-
lative number of internal fuel com-
bustion units, not compressor-driv-
ers, with a rated heat capacity equal
to or less than 1 mmBtu/hr or 130
horse power, by type of unit.

The number of external combustion units with heat input capacities equal to

or less than 5mmBtu/hour reveals nothing about the productivity of a
business’s operation (e.g., capacity information). Information about the cu-
mulative number of external fuel combustion units with specified heat ca-
pacities does not provide insight into the performance or the operational ef-
ficiency for a facility that would likely cause substantial competitive harm if
disclosed. Furthermore, technical specifications and operational details,
such as hours of operation, are not revealed through this data element and
hence cannot be used to determine throughput from each compressor.
Moreover, throughput data for each facility is publicly available.” Thus, this
data element does not compromise confidential business information that
will harm the business’ competitive advantage, because the information that
is revealed by this data element is already publicly available. The EPA is
proposing that this data be not confidential and considered non-CBI.

The number of external combustion units with heat input capacities greater

than 5mmBtu/hour reveals nothing about the productivity of a business’s
operation (e.g., capacity information). Information about the cumulative
number of external fuel combustion units with specified heat capacities
does not provide insight into the performance or the operational efficiency
for a facility that would likely cause substantial competitive harm if dis-
closed. Furthermore, technical specifications and operational details, such
as hours of operation, are not revealed through these data elements and
hence cannot be used to determine throughput from each compressor.
Moreover, throughput data for each facility is already publicly available.”
Thus, this data element does not compromise confidential business infor-
mation that will harm the business’s competitive advantage, because the in-
formation that is revealed by this data element is already publicly available.
The EPA is proposing that this data be not confidential and considered
non-CBlI.

The number of internal combustion units (other than compressor drivers) with

a rated heat input capacity of 1 mmBtu/hour or less (130 HP) reveals noth-
ing about the productivity of a business’s operation (e.g., capacity informa-
tion). Information about the cumulative number of internal fuel combustion
units with specified heat capacities does not provide insight into the per-
formance or the operational efficiency for a facility that would likely cause
substantial competitive harm if disclosed. Furthermore, technical specifica-
tions and operational details, such as hours of operation, are not revealed
through this data element and hence cannot be used to determine through-
put from each compressor. Moreover, throughput data for each facility is al-
ready available in the public domain?. Thus, this data element does not
compromise confidential business information that will harm the business’s
competitive advantage, because the information that is revealed by this
data element is already publicly available. The EPA is proposing that this
data be not confidential and considered non-CBI.

The EPA is proposing to assign 38
subpart W data elements to the “Unit/
process Operating Characteristics that
Are Not Inputs to Emission Equations™
data category, because they are
characteristics of equipment, such as
wells and plunger lifts, abatement
devices, and other facility-specific

2 http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?
c=ecfré&sid=3751089d31ea79d2273ed12c4f723ba9&
rgn=div6&view=text&node=40:10.0.1.1.1.8&
idno=40.

3 http://ecfr.gpoaccess.gov/cgi/t/text/text-
idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723
ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&
idno=40.

4 http://ecfr.gpoaccess.gov/cgi/t/text/text-idx
Pe=ecfrésid=3751089d31ea79d2273ed12c4f723ba
9&rgn=div6&view=text&node=40:10.0.1.1.1.8&
idno=40.

characteristics that vary over time with
changes in operations and processes
(and are not inputs to emission
equations). Some of these elements are
part of extension requests for the use of
BAMM and generally relate to the
reasons for a request and expected dates
of compliance with regular reporting
requirements. The remaining data

5 http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?

c=ecfré&sid=3751089d31ea79d2273ed12c4f723ba9
&rgn=div6&view=textsnode=40:10.0.1.1.1.8&
idno=40.

6 http://www.eia.gov/dnav/ng/ng_prod_wells_s1_
a.htm.

7 http://www.didesktop.com/products/.

8 http://www.eia.gov/dnav/ng/ng_prod_wells_s1_
a.htm.

9 http://www.didesktop.com/products/.

10 http://ecfr.gpoaccess.gov/cgi/t/text/text-
idx?c=ecfr&sid=3751089d31ea79d2273ed

elements are part of the annual GHG
report for 40 CFR part 98, subpart W.
All of the 38 data elements are listed
below. Of the 38 data elements,
elements 1 thru 37 are proposed as non-
CBI, while data element 38 is proposed
to be CBI, as explained in Table 4 of this
preamble:

12c¢4f723ba9&rgn=div6&view=text&
node=40:10.0.1.1.1.8&idno=40.

11 http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_
report=RP1.

12 http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_
report=RP1.

13 http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_
report=RP1.

14 http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_
report=RP1.


http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3751089d31ea79d2273ed12c4f723ba9&rgn=div6&view=text&node=40:10.0.1.1.1.8&idno=40
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/dnav/ng/ng_prod_wells_s1_a.htm
http://www.eia.gov/dnav/ng/ng_prod_wells_s1_a.htm
http://www.eia.gov/dnav/ng/ng_prod_wells_s1_a.htm
http://www.eia.gov/dnav/ng/ng_prod_wells_s1_a.htm
http://www.didesktop.com/products/
http://www.didesktop.com/products/
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TABLE 4—DATA ELEMENTS PROPOSED TO BE ASSIGNED TO THE “UNIT/PROCESS OPERATING CHARACTERISTICS THAT
ARE NOT INPUTS TO EMISSION EQUATIONS” DATA CATEGORY

Citation

Data element

Proposed rationale

1 98.236¢4iiB

2 98.236¢5iB

3 98.236¢5iB

4 98.236¢5iA

5 98.236¢5iC

All glycol dehydrator with throughput

less than 0.4 MMscfd: Which vent
gas controls are used.

Well venting for liquids unloading, for

Calculation Methodology 1, where
the following by each tubing diame-
ter group and pressure group com-
bination within each sub-basin cat-
egory are reported: Whether the se-
lected well from the tubing diameter
and pressure group combination had
a plunger lift (yes/no).

Well venting for liquids unloading, for

Calculation Methodology 1, where
the following by each tubing diame-
ter group and pressure group com-
bination within each sub-basin cat-
egory are reported: Count of plunger
lifts.

Well venting for liquids unloading, for

Calculation Methodology 1, report
the following by each tubing diame-
ter group and pressure group com-
bination within each sub-basin cat-
egory are reported: Count of wells
vented to the atmosphere for liquids
unloading.

Well venting for liquids unloading, for

Calculation Methodology 1, report
the following by each tubing diame-
ter group and pressure group com-
bination within each sub-basin cat-
egory are reported: Cumulative num-
ber of unloadings vented to the at-
mosphere.

A glycol dehydration unit is a process unit that separates liquids from a nat-

ural gas stream using diethylene glycol (DEG) or triethylene glycol (TEG).
Information on the types of vent gas controls used for glycol dehydrators
does not provide insight into the facility’s performance or operational effi-
ciency that would likely result in substantial competitive harm if disclosed.
Furthermore, information about the types of vent gas controls typically used
at petroleum and natural gas facilities is publicly available through EPA’s
Natural Gas Star Program technology fact sheets. The EPA is proposing
that this data element is not confidential; and that it will be considered non-
CBI.

A plunger lift system is an artificial liquid lift mechanism that includes a plung-

er (tubular steel structure with valves) that rests at the bottom of a wellbore
on a spring loaded base. As gas is produced through the natural gas well,
liquids accumulate on top of the plunger and gradually reduce the flow rate
of natural gas. To expel the liquids from the well, the well is shut-in, at
which point the casing pressure builds up and pushes the plunger to the
surface preceded by the liquids in the wellbore. Information on whether or
not such artificial lift systems are being used for a given well would not pro-
vide insight into the performance or the operational efficiency of the facility
because knowing those operational characteristics of a facility would not re-
sult in compromising a reporter’s competitive advantage. Furthermore, the
production and throughput data are already publicly available.’> The EPA is
proposing that this data element is not confidential; and that it will be con-
sidered non-CBI.

A plunger lift system is an artificial liquid lift mechanism that includes a plung-

er (tubular steel structure with valves) that rests at the bottom of a wellbore
on a spring loaded base. As gas is produced through the natural gas well,
liquids accumulate on top of the plunger and gradually reduce the flow rate
of natural gas. To expel the liquids from the well, the well is shut-in, at
which point the casing pressure builds up and pushes the plunger to the
surface preceded by the liquids in the wellbore. Information on the count of
plunger lifts at a sub-basin level for a given facility does not reveal any sen-
sitive information at a facility and would likely not cause competitive harm if
disclosed. The EPA is proposing that this data element is not confidential;
and that it will be considered non-CBI.

Liquid unloading is conducted in mature gas wells that have an accumulation

of liquids that impedes the steady flow of natural gas. This is a common oc-
currence in reservoirs where the pressure is depleted and liquids enter the
wellbore. Information on the number of wells vented to the atmosphere for
the purposes of unloading liquids or the frequency of the unloadings does
not provide insight into sensitive or proprietary information about a facility,
but rather may give a sense of the relative vintage of the well and about
production rates for a given well, which are already publicly available
through state oil and gas commissions and commercial databases.’®
Hence, information on the count of wells vented to the atmosphere for lig-
uids unloading does not reveal any sensitive information at a facility and
would likely not cause competitive harm if disclosed. The EPA is proposing
that this data element is not confidential; and that it will be considered non-
CBI.

Liquid unloading is conducted in mature gas wells that have an accumulation

of liquids that impedes the steady flow of natural gas. This is a common oc-
currence in reservoirs where the pressure is depleted and liquids enter the
wellbore. Information on the number of wells vented to the atmosphere for
the purposes of unloading liquids or the frequency of the unloadings does
not provide insight into sensitive or proprietary information about a facility,
but rather may give a sense of the relative vintage of the well and about
production rates for a given well, which are already publicly available
through state oil and gas commissions and commercial databases 6.
Hence, information on the count of wells vented to the atmosphere for lig-
uids unloading does not reveal any sensitive information at a facility and
would likely not cause competitive harm if disclosed. The EPA is proposing
that this data element is not confidential; and that it will be considered non-
CBI.
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TABLE 4—DATA ELEMENTS PROPOSED TO BE ASSIGNED TO THE “UNIT/PROCESS OPERATING CHARACTERISTICS THAT
ARE NOT INPUTS TO EMISSION EQUATIONS” DATA CATEGORY—Continued

Citation

Data element

Proposed rationale

6 98.236C5iiA

7 98.236¢5iiB

8 98.236C6IA .

9 98.236¢6iG

10 98.236¢6iC

Well venting for liquids unloading, for

Calculation Methodologies 2 and 3,
report the following for each sub-
basin category are reported: Count
of wells vented to the atmosphere
for liquids unloading.

Well venting for liquids unloading, for

Calculation Methodologies 2 and 3,
where the following by each tubing
diameter group and pressure group
combination within each sub-basin
category are reported: Count of
plunger lifts.

Gas well completions with hydraulic

fracturing, report the following for
each sub-basin and well type (hori-
zontal or vertical) combination: Total
count of completions in calendar
year.

Gas well completions with hydraulic

fracturing, where the following for
each sub-basin and well type (hori-
zontal or vertical) combination are
reported: Number of completions
employing  purposely  designed
equipment that separates natural
gas from the backflow.

Gas well workovers with hydraulic frac-

turing, report the following for each
sub-basin and well type (horizontal
or vertical) combination: Total count
of workovers in calendar year that
flare gas or vent gas to the atmos-
phere.

Liquid unloading is conducted in mature gas wells that have an accumulation

of liquids which impedes the steady flow of natural gas. This is a common
occurrence in reservoirs where the pressure is depleted and liquids enter
the wellbore. Information on the number of wells vented to the atmosphere
for the purposes of unloading liquids or the frequency of the unloadings
does not provide insight into sensitive or proprietary information about a fa-
cility, but rather may give a sense of the relative vintage of the well and
about production rates for a given well, which are already publicly available
through state oil and gas commissions and commercial databases.?6.
Hence, information on the count of wells vented to the atmosphere for lig-
uids unloading does not reveal any sensitive information at a facility and
would likely not cause competitive harm if disclosed. The EPA is proposing
that this data element is not confidential; and that it will be considered non-
CBI.

A plunger lift systems is an artificial liquid lift mechanism that includes a

plunger (tubular steel structure with valves) that rests at the bottom of a
wellbore on a spring loaded base. As gas is produced through the natural
gas well, liquids accumulate on top of the plunger and gradually reduce the
flow rate of natural gas. To expel the liquids from the well, the well is shut-
in, at which point the casing pressure builds up and pushes the plunger to
the surface preceded by the liquids in the wellbore. Information on the
count of plunger lifts at a sub-basin level for a given facility does not reveal
any sensitive information at a facility and would likely not cause competitive
harm if disclosed. The EPA is proposing that this data element is not con-
fidential; and that it will be considered non-CBI.

The term “well completions” commonly refers to the process of cleaning the

wellbore of drill cuttings, cutting fluids, and proppants (when a well is hy-
draulically fractured) after the well has been drilled. Information on the num-
ber of completions performed by an oil and gas operator in a given year is
available publicly on state oil and gas commission Web sites, commercial
oil and gas databases,'” and also is available publicly through the EIA.
Therefore, the EPA is proposing that this data element is not confidential;
and that it will be considered non-CBI.

The term “well completions” commonly refers to the process of cleaning the

wellbore of drill cuttings, cutting fluids, and proppants (when a well is hy-
draulically fractured) after the well has been drilled. Hydraulically fractured
wells result in significantly higher backflow gas in comparison to conven-
tional wells without hydraulic fracturing. Completions on a subset of the hy-
draulically fractured wells may be performed using purposely designed
equipment that separates natural gas from the backflow, generally referred
to as reduced emission completions. Information on the number of comple-
tions performed by an oil and gas operator in a given year is available pub-
licly on state oil and gas commission Web sites, and also is available pub-
licly through the EIA. The amount of estimated emissions resulting from
well completions and workovers with hydraulic fracturing employing pur-
posely designed equipment that separates natural gas from the backflow is
publicly available in the National Inventory. The disclosure of the number of
completions employing purposely designed equipment that separates nat-
ural gas from the backflow is not likely to cause substantial competitive
harm because throughput data are already publicly available through the
EIA.7® Therefore, the EPA is proposing that this data element is not con-
fidential; and that it will be considered non-CBI.

As natural gas wells mature, the production from the well decreases. Often

such mature wells are hydraulically fractured to increase production and the
wells are re-completed. Information on the number of workovers performed
nationally in a given year is available through the U.S. National Inventory.
Knowing that wells are being worked over can only give a sense of the rel-
ative vintage of the well and increase in production rates. However, the in-
formation on age and production throughput is available through oil and gas
commissions and commercial databases as well as the EIA.1® Hence, infor-
mation on the count of wells that undergo workovers does not reveal any
sensitive information at a facility and would likely not cause competitive
harm if disclosed. The EPA is proposing that this data element is not con-
fidential; and that it will be considered non-CBlI.
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TABLE 4—DATA ELEMENTS PROPOSED TO BE ASSIGNED TO THE “UNIT/PROCESS OPERATING CHARACTERISTICS THAT
ARE NOT INPUTS TO EMISSION EQUATIONS” DATA CATEGORY—Continued

Citation

Data element

Proposed rationale

11 98.236¢6iH

12 98.236¢6iiC

13 98.236¢7iA

14 98.236¢7iiA

15 98.236¢8iB

Gas well workovers with hydraulic frac-

turing, where the following for each
sub-basin and well type (horizontal
or vertical) combination are reported:
Number of workovers employing
purposely designed equipment that
separates natural gas from the back-
flow.

Gas well completions and workovers

without hydraulic fracturing: Total
number of days of gas venting to the
atmosphere during backflow for
completion.

For blowdown vent stack emission

source, for each unique physical vol-
ume that is blown down more than
once during the calendar year: Total
number of blowdowns for each
unique physical volume in the cal-
endar year (when using Eq. W-14B).

For blowdown vent stack emission

source, for all unique volumes that
are blown down once during the cal-
endar vyear: Total number of
blowdowns for all unique physical
volumes in the calendar year.

Wellhead gas-liquid separator with oil

throughput greater than or equal to
10 barrels per day, using Calculation
Methodology 1 and 2 of 40 CFR
98.233(j), reported by sub-basin cat-
egory: Estimated average separator
temperature (degrees Fahrenheit)
(when using methodology 1).

As natural gas wells mature, the production from the well decreases. Often

such mature wells are hydraulically fractured to increase production and the
wells are re-completed. Information on the number of workovers performed
by oil and gas operators in a given year is available publicly through the
U.S. National Inventory. The amount of estimated emissions resulting from
well completions and workovers with hydraulic fracturing employing pur-
posely designed equipment that separates natural gas from the backflow is
publicly available in the National Inventory. The amount of natural gas cap-
tured through reduced emission completions from well workovers gives a
sense of the mitigation of GHGs and increase in throughput, i.e. gas pro-
duction. However, throughput information is already available through oil
and gas commission Web sites and commercial oil and gas databases as
well as the EIA.20 Therefore, the disclosure of the information on the num-
ber of workovers employing purposely-designed equipment that separates
natural gas from the backflow is not likely to cause substantial competitive
harm. The EPA is proposing that this data element is not confidential; and
that it will be considered non-CBlI.

The term “well completions” commonly refers to the process of cleaning the

wellbore of drill cuttings, cutting fluids, and proppants (when well is hydrau-
lically fractured) after the well has been drilled. Information on the number
of completions performed by an oil and gas operator in a given year is
available publicly on state oil and gas commission Web sites, and through
the EIA. Furthermore, the disclosure of information on the total number of
days of gas venting to the atmosphere during backflow for completion is not
likely to cause substantial competitive harm because it does not reveal sen-
sitive or proprietary information about the facility. Therefore, the disclosure
of the information on the number of days of backflow during completions is
not likely to cause substantial competitive harm. The EPA is proposing that
this data element is not confidential; and that it will be considered non-CBI.

When equipment is taken out of service either to be placed in standby or for

maintenance purposes, the natural gas in the equipment is typically re-
leased to the atmosphere. Such a practice is called blowdown. Blowdowns
in a facility, unless for planned maintenance, are usually un-planned
events. The number of blowdowns does not provide any process specific
information, such as how long the equipment has been operating or at what
efficiency. Hence, the disclosure of the information on the number of
blowdowns is not likely to cause substantial competitive harm. The EPA is
proposing that this data element is not confidential; and that it will be con-
sidered non-CBlI.

When equipment is taken out of service either to be placed in standby or for

maintenance purposes, the natural gas in the equipment is typically re-
leased to the atmosphere. Such a practice is called blowdown. Blowdowns
in a facility, unless for planned maintenance, are usually un-planned
events. The number of blowdowns does not provide any process specific
information, such as how long the equipment has been operating or at what
efficiency. Hence, the disclosure of the information on the number of
blowdowns is not likely to cause substantial competitive harm. The EPA is
proposing that this data element is not confidential; and that it will be con-
sidered non-CBI.

Separators are used to separate hydrocarbons into liquid and gas phases.

Separators are typically connected to atmospheric storage tanks (hydro-
carbon tanks) where hydrocarbon liquids are stored. Characteristics of the
separator, such as temperature and pressure, may vary widely and are de-
pendant on the particular characteristics of the oil entering the separator.
Information about the temperature of the separator does not provide insight
into the performance or the operational efficiency of the separator that
would likely cause substantial competitive harm if disclosed, because gen-
eral information about throughput, which may be inferred when combined
with other information, about this equipment is already publicly available.
Furthermore, this data element is reported as an average value from a sub-
basin, and is not reported for each piece of equipment, further diminishing
any sensitivity related to disclosure of this data element. The EPA is pro-
posing that this data element is not confidential; and that it will be consid-
ered non-CBl.
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TABLE 4—DATA ELEMENTS PROPOSED TO BE ASSIGNED TO THE “UNIT/PROCESS OPERATING CHARACTERISTICS THAT
ARE NOT INPUTS TO EMISSION EQUATIONS” DATA CATEGORY—Continued

Citation

Data element

Proposed rationale

16 98.236¢8B ...........

17 98.236¢8iB ...........

18 98.236¢8iB .

19 98.236¢8ivA

Wellhead gas-liquid separator with oil

throughput greater than or equal to
10 barrels per day, using Calculation
Methodology 1 and 2 of 40 CFR
98.233(j), reported by sub-basin cat-
egory: Estimated average separator
temperature (degrees Fahrenheit)
(when using methodology 2).

Wellhead gas-liquid separator with oil

throughput greater than or equal to
10 barrels per day, using Calculation
Methodology 1 and 2 of 40 CFR
98.233(j), reported by sub-basin cat-
egory: Estimated average pressure
(psig) (when using methodology 1).

Wellhead gas-liquid separator with oil

throughput greater than or equal to
10 barrels per day, using Calculation
Methodology 1 and 2 of 40 CFR
98.233(j), reported by sub-basin cat-
egory: Estimated average pressure
(psig) (when using methodology 2).

If wellhead separator dump valve is

functioning improperly during the
calendar year: Count of wellhead
separators that dump valve factor is
applied.

Separators are used to separate hydrocarbons into liquid and gas phases.

Separators are typically connected to atmospheric storage tanks (hydro-
carbon tanks) where hydrocarbon liquids are stored. Characteristics of the
separator, such as temperature and pressure, may vary widely and are de-
pendent on the particular characteristics of the oil entering the separator.
Information about the temperature of the separator does not provide insight
into the performance or the operational efficiency of the separator that
would likely cause substantial competitive harm if disclosed, because gen-
eral information about throughput, which may be inferred when combined
with other information about this equipment that is already publicly avail-
able. Furthermore, this data element is reported as an average value from
a sub-basin, and is not reported for each piece of equipment, therefore, fur-
ther diminishing any sensitivity related to disclosure of this data element.
The EPA is proposing that this data element is not confidential; and that it
will be considered non-CBI.

Separators are used to separate hydrocarbons into liquid and gas phases.

Separators are typically connected to atmospheric storage tanks (hydro-
carbon tanks) where hydrocarbon liquids are stored. Characteristics of the
separator, such as temperature and pressure, may vary widely and are de-
pendent on the particular characteristics of the oil entering the separator.
Information about the pressure of the separator does not provide insight
into the performance or the operational efficiency of the separator that
would likely cause substantial competitive harm if disclosed, because gen-
eral information about throughput, which may be inferred when combined
with other information about this equipment that is already publicly avail-
able. Furthermore, this data element is reported as an average value from
a sub-basin, and is not reported for each piece of equipment, further dimin-
ishing any sensitivity related to disclosure of this data element. The EPA is
proposing that this data element is not confidential; and that it will be con-
sidered non-CBI.

Separators are used to separate hydrocarbons into liquid and gas phases.

Separators are typically connected to atmospheric storage tanks (hydro-
carbon tanks) where hydrocarbon liquids are stored. Characteristics of the
separator, such as temperature and pressure, may vary widely and are de-
pendent on the particular characteristics of the oil entering the separator.
Information about the pressure of the separator does not provide insight
into the performance or the operational efficiency of the separator that
would likely cause substantial competitive harm if disclosed, because gen-
eral information about throughput, which may be inferred when combined
with other information about this equipment that is already publicly avail-
able. Furthermore, this data element is reported as an average value from
a sub-basin, and is not reported for each piece of equipment, further dimin-
ishing any sensitivity related to disclosure of this data element. The EPA is
proposing that this data element is not confidential; and that it will be con-
sidered non-CBlI.

Separators are used to separate hydrocarbons into liquid and gas phases.

Separators are typically connected to atmospheric storage tanks (hydro-
carbon tanks) where hydrocarbon liquids are stored. Dump valves on sepa-
rators are used to periodically dump liquids in the separator into a liquids
pipeline. Malfunctioning dump valves are a function of the maintenance of
the separator. Information on dump valves, such as the count of separators
for which the dump valves were improperly functioning during the calendar
year, would not provide meaningful insight into proprietary or sensitive infor-
mation at a facility and would likely not cause competitive harm if disclosed.
The EPA is proposing that this data element is not confidential; and that it
will be considered non-CBl.
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TABLE 4—DATA ELEMENTS PROPOSED TO BE ASSIGNED TO THE “UNIT/PROCESS OPERATING CHARACTERISTICS THAT
ARE NOT INPUTS TO EMISSION EQUATIONS” DATA CATEGORY—Continued

Citation

Data element

Proposed rationale

20 98.236¢10i

21 98.236¢10ii

22 98.236¢10iii

23 98.236¢11ii

24 98.236¢11i

25 98.236¢12iii

Well testing venting and flaring: Num-
ber of wells tested per basin in cal-
endar year.

Well testing venting and flaring: Aver-
age gas to oil ratio for each basin.

Well testing venting and flaring: Aver-
age number of days the well is test-
ed in a basin.

Associated natural gas venting and
flaring for each basin: Average gas
to oil ratio for each basin.

For associated natural gas venting and
flaring for each basin: Number of
wells venting or flaring associated
natural gas in a calendar year.

Flare stacks: Percent of gas sent to
un-lit flare determined by engineer-
ing estimate and process knowledge
based on best available data and
operating records.

Well testing venting and flaring refers to the process by which an owner or
operator vents or flares natural gas at the time the production rate of a well
is determined for regulatory, commercial, or technical purposes. Venting
and flaring done immediately after a well completion is included in the well
completion emissions and not under the well testing venting and flaring
emissions source. The EPA is proposing that the disclosure of this data be
non-confidential, because the disclosure of this data likely would not cause
substantial competitive harm. The data is reported at a basin level as op-
posed to a field or sub-basin level, which is at a much greater level of gran-
ularity. Furthermore, reporting the number of wells tested in a basin for a
given year does not provide any insight on exactly which wells within that
basin were tested, thereby diminishing the sensitivity associated with disclo-
sure of this data. Lastly, the data reported does not include the production
rate of the tested well, thereby further diminishing the sensitivity with disclo-
sure of this data. The EPA is proposing that this data element is not con-
fidential; and that it will be considered non-CBI.

Well testing venting and flaring refers to the process by which an owner or
operator vents or flares natural gas at the time the production rate of a well
is determined for regulatory, commercial, or technical purposes. Venting
and flaring done immediately after a well completion is included in the well
completion emissions and not under the well testing venting and flaring
emissions source. Disclosure of the average gas to oil ratio of wells tested
within a basin is not likely to cause substantial competitive harm because
information on the gas to oil ratio for wells can be determined through pub-
licly available information through many state agencies (e.g., the Railroad
Commission of Texas lists the gas to oil ratio in their “Gas Master” and “Oil
Master” publications). Furthermore, this data element is reported as an av-
erage ratio at a basin level and is not reported on a per well basis, further
diminishing sensitivity associated with disclosure of this data. The EPA is
proposing that this data element is not confidential; and that it will be con-
sidered non-CBI.

Well testing venting and flaring refers to the process by which an owner or
operator vents or flares natural gas at the time the production rate of a well
is determined for regulatory, commercial, or technical purposes. Venting
and flaring done immediately after a well completion is included in the well
completion emissions and not under the well testing venting and flaring
emissions source. Disclosure of the average number of days the well is
tested in a basin is not likely to cause substantial harm, because reporters
are reporting an average for all of the wells tested within a basin rather
than reporting for the number of data days of well testing for individual
wells. Furthermore, the number of days a well is tested in a basin is not
likely to provide any insight into proprietary or sensitive information at a fa-
cility and would likely not cause competitive harm if disclosed. The EPA is
proposing that this data element is not confidential; and that it will be con-
sidered non-CBI.

Disclosure of the average gas to oil ratio of wells tested within a basin is not
likely to cause substantial competitive harm, because information on the
gas to oil ratio for wells can be determined through publicly available infor-
mation through many state agencies (e.g., the Railroad Commission of
Texas lists the gas to oil ration in their “Gas Master” and “Oil Master” pub-
lications). Gas to oil ratios can generally be determined from the ratio of the
volume of gas that comes out of solution to the volume of oil produced at
specified conditions. Furthermore, this data element is reported as an aver-
age ratio at a basin level and is not reported on a per well basis, thus fur-
ther diminishing sensitivity associated with disclosure. The EPA is pro-
posing that this data element is not confidential; and that it will be consid-
ered non-CBl.

Associated natural gas is vented or flared when it is not being captured for
sales. This information can be used to determine the crude oil production
from the facility. However, because production information is already avail-
able through state oil and gas commissions and commercial oil and gas
databases, including the EIA,2" the EPA is proposing that this data element
is not confidential; and that it will be considered non-CBlI.

The EIA published emissions information on vents and flares in an Emissions
Study which is available to the public.22 In addition, the Bureau of Energy
Management and Regulatory Enforcement (BOEMRE) collects information
on flare and vent stack emissions through 30 CFR 250.1163(a),23 for which
information is made publicly available through the offshore platform studies.
Hence, the EPA is proposing that this data element is not confidential; and
that it will be considered non-CBI.
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TABLE 4—DATA ELEMENTS PROPOSED TO BE ASSIGNED TO THE “UNIT/PROCESS OPERATING CHARACTERISTICS THAT
ARE NOT INPUTS TO EMISSION EQUATIONS” DATA CATEGORY—Continued

Citation

Data element

Proposed rationale

26 98.236¢15iB .........

27 98.236¢15iB .........

28 98.236C15iA .........

29 098.236¢€ ................

30 98.236e€ ................

31 98.236e ................

For each component type (major
equipment type for onshore produc-
tion) that uses emission factors for
estimating emissions (refer to 40
CFR 98.233(q) and (r)): Equipment
leaks found in each leak survey: For
Onshore natural gas processing;
range of concentrations of CO»
(refer to Equation W-30 of 40 CFR
98.233).

For each component type (major
equipment type for onshore produc-
tion) that uses emission factors for
estimating emissions (refer to 40
CFR 98.233(q) and (r)): Equipment
leaks found in each leak survey: For
Onshore natural gas processing;
range of concentrations of CH,
(refer to Equation W-30 of 40 CFR
98.233).

For each component type (major
equipment type for onshore produc-
tion) that uses emission factors for
estimating emissions (refer to 40
CFR 98.233(q) and (r)): Total count
of leaks found in each complete sur-
vey listed by date of survey and
each type of leak source for which
there is a leaker emission factor in
Tables W-2, W-3, W-4, W-5, W-6,
and W-7 of this subpart.

For onshore petroleum and natural gas
production report the following: Best
available estimate of the API gravity
for each oil sub-basin category.

For onshore petroleum and natural gas
production report the following: Best
available estimate of the gas to oil
ratio for each oil sub-basin category.

For onshore petroleum and natural gas
production report the following: Best
available estimate of the average
low pressure separator pressure for
each oil sub-basin category.

The typical composition of natural gas in processing plants upstream of the

dew point control is similar to that of production quality gas. Production
quality gas information is available through databases from Gas Tech-
nology Institute24 and Department of Energy Gas Information System
(GASIS) Database 25 both of which are publicly available. Furthermore, the
composition of natural gas downstream of the dew point control is typically
similar to transmission quality gas. Transmission pipeline companies con-
tinuously monitor their gas composition and publish gas composition data
on their Web sites. Also, the composition of gas varies throughout the year.
Hence, the disclosure of the range of concentrations of individual compo-
nents is not likely to cause substantial competitive harm. Therefore, the
EPA is proposing that this data element is not confidential; and that it will
be considered non-CBI.

The typical composition of natural gas in processing plants upstream of the

dew point control is similar to that of production quality gas. Production
quality gas information is available through databases from Gas Tech-
nology Institute26 and Department of Energy GASIS Database 27 both of
which are publicly available. Furthermore, the composition of natural gas
downstream of the dew point control is typically similar to transmission
quality gas. Transmission pipeline companies continuously monitor their
gas composition and publish gas composition data on their websites. Also,
the composition of gas varies throughout the year. Hence, the disclosure of
the range of concentrations of individual components is not likely to cause
substantial competitive harm. Therefore, the EPA is proposing that this data
element is not confidential; and that it will be considered non-CBI.

The term “equipment leaks” refers to those emissions which could not rea-

sonably pass through a stack, chimney, vent, or other functionally-equiva-
lent opening. Leaking components at a facility may have a correlation to the
level of maintenance at a facility. However, there is no direct correlation be-
tween the level of maintenance and process efficiency, i.e. a higher number
of leaks in one facility do not indicate that the processes have been running
longer or more frequently than those processes at another facility that has
a lower number of leaks. Furthermore, Department of Transportation and
Federal Energy Regulatory Commission (FERC) regulations require natural
gas distribution companies and transmission pipeline companies, respec-
tively, to conduct periodic leak detection and fix any leaking equipment. The
number of leaks detected and fixed are classified and reported to the DOT
and is publicly available. Finally, 40 CFR part 60, subpart KKK requires fa-
cilities to monitor for VOC leaks and report them to the EPA. The EPA is
proposing that this data element is not confidential; and that it will be con-
sidered non-CBI.

The API gravity is a measurement of density of crude oil or petroleum prod-

uct. Information about the API gravity for specific operators in a basin is
publicly available through many state agencies (e.g., the Railroad Commis-
sion of Texas). Therefore, the disclosure of the API gravity is not likely to
cause substantial competitive harm. Furthermore, this data element is re-
ported as an average for the sub-basin rather than for individual wells,
which further diminishes any sensitivity associated with disclosure of this
data element. The EPA is proposing that this data element is not confiden-
tial; and that it will be considered non-CBI.

Gas to oil ratios can generally be determined by taking the ratio of the volume

of gas that comes out of solution, to the volume of oil produced at specified
conditions. Disclosure of the average gas to oil ratio of wells tested within a
basin is not likely to cause substantial competitive harm because the gas to
oil ratio for wells can be determined from information made public by many
state agencies (e.g., the Railroad Commission of Texas). Also, this data
element is reported as an average ratio for the sub-basin and is not re-
ported on a per well basis, further diminishing sensitivity associated with
disclosure. The EPA is proposing that this data element is not confidential;
and that it will be considered non-CBI.

The low pressure separator refers to the last separator in a series of separa-

tors that are used for gravity separation of hydrocarbons into liquid and gas
phases. Separator pressure, along with the gas-to-oil ratio and temperature
of the separator, can be used to estimate throughput of natural gas and oil
(or condensate) from the facility. However, throughput information is al-
ready available through state oil and gas commissions and commercial oil
and gas databases as well as the EIA.28 Hence, the EPA is proposing that
this data element is not confidential; and that it will be considered non-CBI.
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TABLE 4—DATA ELEMENTS PROPOSED TO BE ASSIGNED TO THE “UNIT/PROCESS OPERATING CHARACTERISTICS THAT
ARE NOT INPUTS TO EMISSION EQUATIONS” DATA CATEGORY—Continued

Citation

Data element

Proposed rationale

32 98.236¢13iB

33 98.236¢8iiiD

34 98.234f8i ....

35 08.234f8iiB .

36 98.234f8iiB .

37 98.234f8iiC

Extension

Extension

Extension

For compressors with wet seals in

operational mode: Fraction of vent
gas recovered for fuel or sales or
flared.

Wellhead gas-liquid separators and

wells with throughput less than 10
barrels per day, using Calculation
Methodology 5 of 40 CFR 98.233(j)
Equation W-15 of 40 CFR 98.233:
Best estimate of fraction of produc-
tion sent to tanks with assumed con-
trol measures: either vapor recovery
system or flaring of tank vapors.

Extension requests which request Best

Available Monitoring Method
(BAMM) beyond 2011 for sources
listed in 40 CFR 98.234(f)(2), (3),
(4), and (5)(iv): Initial electronic no-
tice of intent to submit an extension
request for the use of BAMM be-
yond December 31, 2011.

requests which request
BAMM beyond 2011 for sources list-
ed in 40 CFR 98.234(f)(2), (3), (4),
and (5)(iv): Description of the unique
or unusual circumstances, such as
data collection methodologies that
do not meet safety regulations or
specific laws or regulations that con-
flict for each source for which an
owner or operator is requesting use
of BAMM.

requests which request
BAMM beyond 2011 for sources list-
ed in 40 CFR 98.234(f) (2), (3), (4),
and (5) (iv): Description of the
unique or unusual circumstances,
such as data collection methodolo-
gies that are technically infeasible
for which an owner or operator is re-
questing use of BAMM.

requests which request
BAMM beyond 2011 for sources list-
ed in 40 CFR 98.234(f)(2), (3), (4),
and (5)(iv): Detailed explanation and
supporting documentation of how
the owner or operator will receive
the services or equipment to comply
with all of these subpart W reporting
requirements.

Compressors are sometimes equipped with wet seals. Wet seals form the

barrier that keeps gas from seeping through the gap between the com-
pressor shaft and the compressor casing. Knowing the fraction of vent gas
recovered for fuel, sales, or flare can give an indication of the efficiency of
the capture device. However, such efficiencies are common knowledge
available from equipment vendors. In addition, knowing the fraction of gas
captured can give an indication of the volume of gas captured. The volume
of gas captured for sending to a flare or fuel system are a portion of the
total flare emissions and total fuel consumed at a facility. Information on
flare emissions from processing plants is publicly available through EIA. Be-
cause this type of information is available upstream, the EPA is proposing
that the same type of information being reported by other facilities down-
stream of the processing plant will also not cause substantial competitive
harm if disclosed and would not result in any competitive disadvantage to
the reporters. Finally, the sales volume of gas, essentially the facility
throughput, is public information available through state oil and gas com-
mission websites and commercial oil and gas databases as well as the
EIA.2° Hence, the EPA is proposing that this data element is not confiden-
tial; and that it will be considered non-CBl.

The fraction of production sent to tanks with assumed control measures, ei-

ther with vapor recovery systems or flares, refers to the amount of hydro-
carbon liquids produced from wells that is sent to tanks with specified con-
trol measures. Information about the fraction of production sent to tanks
with control measures would likely not cause substantial competitive harm
because the estimated amount of methane and carbon dioxide emissions
for tanks and separators are publicly available through EPA’s National In-
ventory, thus diminishing the sensitivity of disclosing this data. Furthermore,
the amount of gas captured, can indicate the increase in production
throughput of the facility. However, this is already publicly available through
many state oil and gas commissions, and is also available through com-
mercial oil and gas databases as well as the EIA.30 The EPA is proposing
that this data element is not confidential; and that it will be considered non-
CBl.

An initial notice of intent to extend the period during which BAMM is used

does not contain detailed information, such as process diagrams and oper-
ational information, which could provide insight into facility-specific oper-
ating conditions or process design, or any other proprietary or sensitive in-
formation at a facility, and would likely not cause competitive harm if dis-
closed. The EPA is proposing that this data element is not confidential; and
that it will be considered non-CBlI.

The description of the unique or unusual circumstances, including data collec-

tion methodologies that the reporting facility cannot follow or of the moni-
toring instruments that cannot be installed does not reveal detailed informa-
tion, such as process diagrams and operational information, which could
provide insight into facility-specific operating conditions or process design,
or any other proprietary or sensitive information at a facility, and would like-
ly not cause competitive harm if disclosed. The EPA is proposing that this
data element is not confidential; and that it will be considered non-CBI.

The description of the unique or unusual circumstances, including data collec-

tion methodologies that the reporting facility cannot follow or of the moni-
toring instruments that cannot be installed does not reveal detailed informa-
tion, such as process diagrams and operational information, which could
provide insight into facility-specific operating conditions or process design,
or any other proprietary or sensitive information at a facility, and would like-
ly not cause competitive harm if disclosed. The EPA is proposing that this
data element is not confidential; and that it will be considered non-CBI.

A description of the methods by which the necessary equipment and services

will be secured does not reveal detailed information, such as process dia-
grams and operational information, which could provide insight into facility-
specific operating conditions or process design, or any other proprietary or
sensitive information at a facility, and would likely not cause competitive
harm if disclosed. The EPA is proposing that this data element is not con-
fidential; and that it will be considered non-CBI.
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TABLE 4—DATA ELEMENTS PROPOSED TO BE ASSIGNED TO THE “UNIT/PROCESS OPERATING CHARACTERISTICS THAT
ARE NOT INPUTS TO EMISSION EQUATIONS” DATA CATEGORY—Continued

Citation

Data element

Proposed rationale

38 98.23418iiC Extension requests

BAMM beyond 2011 for sources list-
ed in 40 CFR 98.234(f)(2), (3), (4),
and (5)(iv): Detailed explanation and
supporting documentation of when
the owner or operator will receive
the services or equipment to comply
with all of these subpart W reporting
requirements. Proposed as CBI.

which request

This data element includes the dates by which the owner or operator will re-
ceive the services or equipment necessary to comply with all of the subpart
W reporting requirements. The EPA is proposing that this data element be
confidential because it would reveal information to a competitor about when
a facility would be installing equipment or when the facility would plan to
perform the necessary modifications to their processes in order to comply
with the rule. The disclosure of this type of sensitive information about a fa-
cility’s internal processes may give a competitor an unfair advantage. See
40 CFR 98.234(f) (8)(ii)(C). The EPA is proposing that this data element be
confidential; and that it will be considered CBI. (Proposed as CBI).

D. Commenting on the Proposed
Confidentiality Determinations

We seek comment on the proposed
confidentiality status of data elements
in two direct emitter data categories:
“Unit/Process ‘Static’ Characteristics
that Are Not Inputs to Emission
Equations” and “Unit/Process Operating
Characteristics that Are Not Inputs to
Emission Equations”. By the EPA’s
proposing confidentiality
determinations prior to data reporting
through this proposal and rulemaking
process, we provide potential reporters
an opportunity to submit comments
identifying data they consider sensitive
and the rationales and supporting
documentation, the same as those they
would otherwise submit for case-by-case
confidentiality determinations. We will
evaluate claims of confidentiality before

15 http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f
report=RP1.

16 http://www.didesktop.com/products/.

17 http://www.didesktop.com/products/.

18 http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_
report=RP1.

19 http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_
report=RP1.

20 http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f
report=RP1.

21 http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f
report=RP1.

22 http://www.epa.gov/gasstar/documents/
emissions_report/6_vented.pdf.

23 http://www.boemre.gov/ntls/PDFs/2011-N04FI
areMeterSigned05-16-2011.pdf.

24 August 2011, GTI's Gas Resource Database—
Unconventional Natural Gas and Gas Composition
Databases, GRI—01/0136.

25 http://www.netl.doe.gov/technologies/oil-gas/
publications/EPreports/ResourceAssess/Final
28139.pdf.

26 August 2011, GTI's Gas Resource Database—
Unconventional Natural Gas and Gas Composition
Databases, GRI—01/0136.

27 http://www.netl.doe.gov/technologies/oil-gas/
publications/EPreports/ResourceAssess/Final
28139.pdf.

28 http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_
report=RP1.

29 http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_
report=RP1.

30 http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f
report=RP1.

finalizing the confidentiality
determinations. Please note that this
will be reporters’ only opportunity to
substantiate your confidentiality claim.
Once finalized, the EPA will release or
withhold subpart W data in accordance
with 40 CFR 2.301, which contains
special provisions governing the
treatment of Part 98 data for which
confidentiality determinations have
been made through rulemaking. Please
consider the following instructions in
submitting comments on the data
elements in subpart W.

Please identify each individual data
element you do or do not consider to be
CBI or emission data in your comments.
Please explain specifically how the
public release of that particular data
element would or would not cause a
competitive disadvantage to a facility.
Discuss how this data element may be
different from or similar to data that are
already publicly available. Please
submit information identifying any
publicly available sources of
information containing the specific data
elements in question, since data that are
already available through other sources
would not be proposed as CBI. In your
comments, please identify the manner
and location in which each specific data
element you identify is available,
including a citation. If the data are
physically published, such as in a book,
industry trade publication, or federal
agency publication, provide the title,
volume number (if applicable),
author(s), publisher, publication date,
and ISBN or other identifier. For data
published on a Web site, provide the
address of the Web site and the date you
last visited the Web site and identify the
Web site publisher and content author.

If your concern is that competitors
could use a particular input to discern
sensitive information, specifically
describe the pathway by which this
could occur and explain how the
discerned information would negatively
affect your competitive position.
Describe any unique process or aspect of

your facility that would be revealed if
the particular data element(s) you
consider sensitive were made publicly
available. If the data element you
identify would cause harm only when
used in combination with other publicly
available data, then describe the other
data, identify the public source(s) of
these data, and explain how the
combination of data could be used to
cause competitive harm. Describe the
measures currently taken to keep the
data confidential. Avoid conclusory and
unsubstantiated statements, or general
assertions regarding potential harm.
Please be as specific as possible in your
comments and include all information
necessary for the EPA to evaluate your
comments.

IV. Proposed Deferral of Inputs to
Emission Equations for Subpart W and
Amendments to Table A-7

Of the 154 subpart W data elements
that were revised in the Subpart W
Technical Revisions Rule, 30 are
“Inputs to Emission Equations”. All 30
are revisions to existing “Inputs to
Emission Equations” that were
addressed in the Final Deferral and
included in Table A—7 to subpart A of
Part 98. For the 30 revised inputs, the
revisions did not change the type of
information to be reported to the EPA
under these requirements. For 19 of the
30 inputs, the changes included minor
wording changes such as requiring
certain data elements be reported by
“sub-basin” instead of “field” or small
clarifications that did not change the
general meaning of the data elements.
For 11 of the 30 inputs, the Technical
Revisions Rule re-numerated the section
references. We are therefore proposing
in this action to amend Table A-7 of
Part 98 by re-numerating these 11
subpart W “Inputs to Emission
Equations” as finalized in the Subpart
W Technical Revisions Rule.

The Subpart W Technical Revisions
Rule also added the following 10 new
data elements, which we are proposing


http://www.netl.doe.gov/technologies/oil-gas/publications/EPreports/ResourceAssess/Final_28139.pdf
http://www.netl.doe.gov/technologies/oil-gas/publications/EPreports/ResourceAssess/Final_28139.pdf
http://www.netl.doe.gov/technologies/oil-gas/publications/EPreports/ResourceAssess/Final_28139.pdf
http://www.netl.doe.gov/technologies/oil-gas/publications/EPreports/ResourceAssess/Final_28139.pdf
http://www.netl.doe.gov/technologies/oil-gas/publications/EPreports/ResourceAssess/Final_28139.pdf
http://www.netl.doe.gov/technologies/oil-gas/publications/EPreports/ResourceAssess/Final_28139.pdf
http://www.boemre.gov/ntls/PDFs/2011-N04FlareMeterSigned05-16-2011.pdf
http://www.boemre.gov/ntls/PDFs/2011-N04FlareMeterSigned05-16-2011.pdf
http://www.epa.gov/gasstar/documents/emissions_report/6_vented.pdf
http://www.epa.gov/gasstar/documents/emissions_report/6_vented.pdf
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP1
http://www.didesktop.com/products/
http://www.didesktop.com/products/
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to assign to the “Inputs to Emission
Equations” data category and to defer
their reporting until March 31, 2015.
The proposed inputs include the
following 10 data elements:

e Annual quantity of CO,, that was
recovered from each acid gas removal
unit and transferred outside the facility
(metric tons CO,e), under subpart PP of
this part. (40 CFR 98.236(c)(3)(iv))

¢ Blowdown vent stack emission
source, for each unique physical volume
that is blown down more than once
during the calendar year: Report total
number of blowdowns for each unique
physical volume in the calendar year
(when using Eq. W—14A). (40 CFR
98.236(c)(7)(1)(A))

e Wellhead gas-liquid separator with
oil throughput greater than or equal to
10 barrels per day, using Calculation
Methodology 1 of 40 CFR 98.233(j),
report by sub-basin category: Annual
CO: gas quantities that were recovered
(metric tons COe), for all wellhead gas-
liquid separators or storage tanks using
Calculation Methodology 1 of 40 CFR
98.233(j). (40 CFR 98.236(c)(8)(1)(K))

e Wellhead gas-liquid separator with
oil throughput greater than or equal to
10 barrels per day, using Calculation
Methodology 1 of 40 CFR 98.233(j),
report by sub-basin category: Report
annual CH,4 gas quantities that were
recovered (metric tons CO,e), for all
wellhead gas-liquid separators or
storage tanks using Calculation
Methodology 1 of 40 CFR 98.233(j). (40
CFR 98.236(c)(8)(1)(K))

e Wellhead gas-liquid separator with
oil throughput greater than or equal to
10 barrels per day, using Calculation
Methodology 2 of 40 CFR 98.233(j),
report by sub-basin category: Report
annual CO, gas quantities that were
recovered (metric tons CO,e), for all
wellhead gas-liquid separators or
storage tanks using Calculation
Methodology 2 of 40 CFR 98.233(j). (40
CFR 98.236(c)(8)({1)(K))

e Wellhead gas-liquid separator with
oil throughput greater than or equal to
10 barrels per day, using Calculation
Methodology 2 of 40 CFR 98.233(j),
report by sub-basin category: Report
annual CH4 gas quantities that were
recovered (metric tons CO,e), for all
wellhead gas-liquid separators or
storage tanks using Calculation
Methodology 2 of 40 CFR 98.233(j). (40
CFR 98.236(c)(8)(1)(K))

e Wells with oil production greater
than or equal to 10 barrels per day,
using Calculation Methodology 3 and 4
of 40 CFR 98.233(j), report the following
by sub-basin category: Report annual
COs gas quantities that were recovered
(metric tons CO»e), for Calculation

Methodology 3 or 4 of 40 CFR 98.233(j).
(40 CFR 98.236(c)(8)(ii)(H))

o Wells with oil production greater
than or equal to 10 barrels per day,
using Calculation Methodology 3 and 4
of 40 CFR 98.233(j), report the following
by sub-basin category: Report annual
CH, gas quantities that were recovered
(metric tons COe), for Calculation
Methodology 3 or 4 of 40 CFR 98.233(j).
(40 CFR 98.236(c)(8)(ii)(H))

o Wellhead gas-liquid separators and
wells with throughput less than 10
barrels per day, using Calculation
Methodology 5 of 40 CFR 98.233(j),
Equation W-15 of 40 CFR 98.233:
Annual CO, gas quantities that were
recovered (metric tons CO»e), at the sub-
basin level for Calculation Methodology
5 of 40 CFR 98.233(j). (40 CFR
98.236(c)(8)(iii)(G))

e Wellhead gas-liquid separators and
wells with throughput less than 10
barrels per day, using Calculation
Methodology 5 of 40 CFR 98.233(j),
Equation W—15 of 40 CFR 98.233:
Report annual CH4 gas quantities that
were recovered (metric tons CO»e), at
the sub-basin level for Calculation
Methodology 5 of 40 CFR 98.233(j). (40
CFR 98.236(c)(8)(iii)(G))

As explained in Section II.A of the
Final Deferral, these 10 data elements
are related to and therefore are being
evaluated together along with the other
subpart W data elements assigned to
this category. As with the other equation
inputs, we believe that to complete our
evaluation we will need until March 31,
2015, the current reporting deadline for
subpart W equation inputs. The EPA is
therefore proposing to add these 10
inputs to Table A-7 of Part 98 to require
their reporting by March 31, 2015. For
more information, please refer to
Section II.B. of this preamble.

We are also proposing to move 21
data elements that were categorized as
“Inputs to Emission Equations” in the
Final Deferral Rule to other categories.
These data elements require aggregated
data to be reported and not the specific
values used in the equations. Therefore,
the EPA is proposing to re-categorize
these data elements as either “Unit/
Process ‘Static’ Characteristics that Are
Not Inputs to Emission Equations” or
“Unit/Process Operating Characteristics
that Are Not Inputs to Emission
Equations”. Please see the
memorandum entitled ‘“Proposed
Changes to Subpart W Inputs” in Docket
ID No. EPA-HQ-OAR-2011-0028 for a
comparison of the changes to Table A—
7 of subpart A for subpart W data
reporting elements.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

In this action, we are proposing to (1)
Make confidentiality determinations for
subpart W data elements (except for
inputs to equations); and (2) make the
changes described in this notice
regarding subpart W data elements in
Table A-7 of Part 98, which specifies
the data elements to be reported by
March 31, 2015.

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action”
under the terms of Executive Order
12866 (58 FR 51735, October 4, 1993)
and is therefore not subject to review
under Executive Orders 12866 and
13563 (76 FR 3821, January 21, 2011).

B. Paperwork Reduction Act

As previously mentioned, this action
proposes confidentiality determinations
for subpart W data elements (except for
inputs to equations) and amendments to
Table A-7 of Part 98. This action does
not impose any new information
collection burden. This action does not
increase the reporting burden. The
Office of Management and Budget
(OMB) has previously approved the
information collection requirements
contained in subpart W, under 40 CFR
part 98, under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. The Information Collection
Request (ICR) documents prepared by
the EPA have been assigned OMB
control number 2060-0651 for subpart
W. The OMB control numbers for EPA
regulations in 40 CFR are listed at 40
CFR part 9.

C. Regulatory Flexibility Act (RFA)

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of this re-proposal on small entities,
“small entity” is defined as: (1) A small
business as defined by the Small
Business Administration’s regulations at
13 CFR 121.201; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
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school district or special district with a
population of less than 50,000; or (3) a
small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

This action proposes confidentiality
determinations for subpart W data
elements (except for inputs to
equations) and amendments to Table A—
7 of Part 98. After considering the
economic impacts of this action on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. This action will not impose any
new requirement on small entities that
are not currently required by Part 98.

The EPA took several steps to reduce
the impact of Part 98 on small entities.
For example, the EPA determined
appropriate thresholds that reduced the
number of small businesses reporting. In
addition, the EPA did not require
facilities to install continuous emission
monitoring systems (CEMS) if they did
not already have them. Facilities
without CEMS can calculate emissions
using readily available data or data that
are less expensive to collect such as
process data or material consumption
data. For some source categories, the
EPA developed tiered methods that are
simpler and less burdensome. Also, the
EPA required annual instead of more
frequent reporting. Finally, the EPA
continues to conduct significant
outreach on the mandatory GHG
reporting rule and maintains an “open
door” policy for stakeholders to help
inform EPA’s understanding of key
issues for the industries.

We continue to be interested in the
potential impacts of this action on small
entities and welcome comments on
issues related to such effects.

D. Unfunded Mandates Reform Act
(UMRA)

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), 2 U.S.C.
1531-1538, requires federal agencies,
unless otherwise prohibited by law, to
assess the effects of their regulatory
actions on state, local, and tribal
governments and the private sector.
Federal agencies must also develop a
plan to provide notice to small
governments that might be significantly
or uniquely affected by any regulatory
requirements. The plan must enable
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant federal
intergovernmental mandates and must
inform, educate, and advise small
governments on compliance with the
regulatory requirements.

This action, which is proposing
confidentiality determinations for
subpart W data elements (except for
inputs to equations) and amendments to
Table A—7 of Part 98, does not contain
a federal mandate that may result in
expenditures of $100 million or more
for state, local, and tribal governments,
in the aggregate, or the private sector in
any one year. This action does not
increase the reporting burden. Thus,
this action is not subject to the
requirements of sections 202 or 205 of
the UMRA.

In developing Part 98, the EPA
consulted with small governments
pursuant to a plan established under
section 203 of the UMRA to address
impacts of regulatory requirements in
the rule that might significantly or
uniquely affect small governments. For
a summary of EPA’s consultations with
state and/or local officials or other
representatives of state and/or local
governments in developing Part 98, see
Section VIIL.D of the preamble to the
final rule (74 FR 56370, October 30,
20009).

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. However, for a
more detailed discussion about how
Part 98 relates to existing state
programs, please see Section II of the
preamble to the final rule (74 FR 56266,
October 30, 2009).

This action, which is proposing
confidentiality determinations for
subpart W data elements (except for
inputs to equations) and amendments to
Table A-7 of Part 98, applies to facilities
containing petroleum and natural gas
systems that directly emit greenhouses
gases over 25,000 metric tons of CO,
equivalent. It does not apply to
governmental entities unless a
government entity owns a facility that
directly emits greenhouse gases above
threshold levels, so relatively few
government facilities would be affected.
This action also does not limit the
power of states or localities to collect
GHG data and/or regulate GHG
emissions. Thus, Executive Order 13132
does not apply to this action.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between the
EPA and state and local governments,
the EPA specifically solicits comment
on this proposed action from state and

local officials. For a summary of EPA’s
consultation with state and local
organizations and representatives in
developing Part 98, see Section VIILE of
the preamble to the final rule (74 FR
56371, October 30, 2009).

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action, which is proposing
confidentiality determinations for
subpart W data elements (except for
inputs to equations) and amendments to
Table A—7 of Part 98, does not have
tribal implications, as specified in
Executive Order 13175 (65 FR 67249,
November 9, 2000). This action does not
increase the reporting burden. Thus,
Executive Order 13175 does not apply
to this action. For a summary of EPA’s
consultations with tribal governments
and representatives, see Section VIIL.F
of the preamble to the final rule (74 FR
56371, October 30, 2009). The EPA
specifically solicits additional comment
on this proposed action from tribal
officials.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order
13045 (62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This action, which is
proposing confidentiality
determinations for subpart W data
elements (except for inputs to
equations) and amendments to Table A—
7 of Part 98, is not subject to Executive
Order 13045 because it does not
establish an environmental standard
intended to mitigate health or safety
risks.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action, which is proposing
confidentiality determinations for
subpart W data elements (except for
inputs to equations) and amendments to
Table A-7 of Part 98, is not subject to
Executive Order 13211 (66 FR 28355,
May 22, 2001), because it is not a
significant regulatory action under
Executive Order 12866 .

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113 (15 U.S.C. 272 note) directs the EPA
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to use voluntary consensus standards in
its regulatory activities unless to do so
would be inconsistent with applicable
law or otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. NTTAA directs the
EPA to provide Congress, through OMB,
explanations when the agency decides
not to use available and applicable
voluntary consensus standards.

This action, which is proposing
confidentiality determinations for
subpart W data elements (except for
inputs to equations) and amendments to
Table A-7 of Part 98, does not involve
technical standards. Therefore, the EPA
is not considering the use of any
voluntary consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes federal

executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States. The
EPA has determined that this action,
which is proposing confidentiality
determinations for subpart W data
elements (except for inputs to
equations) and amendments to Table A—
7 of Part 98, will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it does not affect the level of
protection provided to human health or
the environment. This action addresses
only reporting and recordkeeping
procedures.

List of Subjects 40 CFR Part 98

Environmental protection,
Administrative practice and procedure,
Greenhouse gases, Reporting and
recordkeeping requirements.

Dated: February 16, 2012.

Lisa P. Jackson,
Administrator.

For the reasons stated in the
preamble, title 40, Chapter I, of the Code
of Federal Regulations is proposed to be
amended as follows:

PART 98—[AMENDED]

m 1. The authority citation for part 98
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

Subpart A—[Amended]

m 2. Table A-7 to subpart A of part 98
is amended by revising the entries for
subpart W to read as follows:

TABLE A—7 TO SUBPART A OF PART 98—DATA ELEMENTS THAT ARE INPUTS TO EMISSION EQUATIONS AND FOR WHICH
THE REPORTING DEADLINE IS MARCH 31, 2015

Rule citation (40 CFR part 98)

Specific data elements for which reporting date is March 31,

2015 (“All” means all data elements in the cited paragraph

are not required to be reported until March 31, 2015).

1)(iii) .......
2)(i) ...
3)(3) ...
3)(ii) ...
3)(iii) .......
3)(iv) .......
4)(i)(A) ....
4)(i)(B) ....
4)(i)
4)(i)

)(E

)(F

i)

98.236
98.236

98.236
98.236

(e)(

(e)(

(e)(

(e)(

(e)(

(e)(

(e)(

(e)(

(e)(

(e)(

(e)(

(e)(

(c)(4)i

(e)(4)(i .-

(e)(4)(I)(G)

(e)(
98. 236(0)(4)(||)(A)

(c)(5)(i)(D)

(©)(5)(ii)(C)

(c)(B)(i)(B)

(c)(B)(i)(D) ...

(c)(B)(i)(

(c)(B)(i)(F )

(C)(6)(|)(G)

(c)(B)(i)(H)

(c)(B)(ii)(A)

(c)(B)(ii)(B)

©)(@))(A) ....

(c)(B)(i)(F) ...

(©)(B)(I)(K) ..

(C)(B)(!!)(A)

(c)(8)(ii)(H)

(c)(8)(iii)(A)

(c)(8)(iii)(B)

98 236
98.236

98 236
98.236

98 236
98.236
98.236
98.236

All.

All.
All.
All.
All.
All.
All.
All.
All.
All.
All.
All.
All.
All.
All.
All.
All.

All.
All.
All.
All.
All.
All.

OnIy Calculation Methodology 2.

Only the amount of natural gas required.
Only the amount of natural gas required.

OnIy for Equation W—14A.
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TABLE A—7 TO SUBPART A OF PART 98—DATA ELEMENTS THAT ARE INPUTS TO EMISSION EQUATIONS AND FOR WHICH
THE REPORTING DEADLINE IS MARCH 31, 2015—Continued

Subpart

Rule citation (40 CFR part 98)

Specific data elements for which reporting date is March 31,

2015 (“All” means all data elements in the cited paragraph

are not required to be reported until March 31, 2015).

[FR Doc. 2012-4320 Filed 2-23-12; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R2-ES—-2010-004;
4500030113]

RIN 1018—-AV97

Endangered and Threatened Wildlife
and Plants; Proposed Endangered
Status for the Dunes Sagebrush Lizard

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; notice of
availability and reopening of comment
period.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
reopening of the public comment period
on our December 14, 2010, proposed

endangered status for the dunes
sagebrush lizard (Sceloporus arenicolus)
under the Endangered Species Act of
1973, as amended. We also announce
the availability of a signed conservation
agreement for the dunes sagebrush
lizard in Texas. We are reopening the
comment period to allow all interested
parties an opportunity to comment
simultaneously on the proposed rule,
the new conservation agreement, and a
previously completed conservation
agreement for the dunes sagebrush
lizard in New Mexico. Comments
previously submitted need not be
resubmitted, as they will be fully
considered in preparation of the final
rule.

DATES: The comment period end date is
March 12, 2012. We request that
comments be submitted by 11:59 p.m.
Eastern Time on the closing date.

ADDRESSES: Document availability: You
may obtain copies of the proposed rule,
the “Texas Conservation Plan for Dunes
Sagebrush Lizard (Sceloporus

arenicolus)”’, and the “Candidate
Conservation Agreement for the Lesser
Prairie-Chicken (Tympanuchus
pallidicinctus) and Sand Dune Lizard
(Sceloporus arenicolus) in New Mexico’
on the Internet at http://
www.regulations.gov at Docket Number
FWS-R2-ES-2010-0041, or by mail
from the New Mexico Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT).

Comment submission: You may
submit written comments by one of the
following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. Search for Docket
No. FWS-R2-ES-2010-0041, which is
the docket number for this rulemaking.

(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS-R2-ES-2010-
0041; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, MS
2042-PDM; Arlington, VA 22203.

s
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We request that you send comments
only by the methods described above.
We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Public Comments section below for
more information).

FOR FURTHER INFORMATION CONTACT:
Wally Murphy, Field Supervisor, U.S.
Fish and Wildlife Service, New Mexico
Ecological Services Office, 2105 Osuna
NE., Albuquerque, NM 87113; telephone
(505—761—4781). Persons who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at (800-877—8339).
SUPPLEMENTARY INFORMATION:

Background

On December 14, 2010, we published
a proposed rule (75 FR 77801) to list the
dunes sagebrush lizard, a lizard known
from southeastern New Mexico and
adjacent west Texas, as endangered
under the Endangered Species Act of
1973, as amended (Act) (16 U.S.C. 1531
et seq.). For a description of previous
Federal actions concerning the dunes
sagebrush lizard (formerly known as the
sand dunes lizard), please refer to the
proposed rule. In addition to the
original comment period associated
with the publication of the proposed
rule, we held two public meetings in
April 2011 and reopened the comment
period to accept additional public
comments (76 FR 19304; April 7, 2011).
On December 5, 2011, we provided
notice of extension of our final
determination pursuant to section
4(b)(6) of the Act and reopened the
comment period a third time (76 FR
75858). That comment period closed on
January 19, 2012.

Since that time, the Texas
Comptroller’s Office, in coordination
with industry, landowners, and
agricultural interests, has prepared and

finalized a conservation agreement for
the lizard, titled the “Texas
Conservation Plan for Dunes Sagebrush
Lizard (Sceloporus arenicolus)”.
Additionally, the “Candidate
Conservation Agreement for the Lesser
Prairie-Chicken (Tympanuchus
pallidicinctus) and Sand Dune Lizard
(Sceloporus arenicolus) in New Mexico”
was finalized in December 2008. The
Service would like to consider the
conservation measures in these
agreements in its final listing
determination. As such, we are
reopening the comment period to allow
the public an opportunity to provide
comment on the likelihood of
implementation and effectiveness of the
conservation measures in the
agreements pursuant to our Policy for
Evaluation of Conservation Efforts
When Making Listing Decisions (68 FR
15100; March 28, 2003).

Public Comments

We will accept written comments and
information during this reopened
comment period on our proposed listing
for the dunes sagebrush lizard that was
published in the Federal Register on
December 14, 2010 (75 FR 77801). We
will consider information and
recommendations from all interested
parties. We intend that any final action
resulting from this proposal be as
accurate as possible and based on the
best available scientific and commercial
data.

If you previously submitted
comments or information on the
proposed rule, please do not resubmit
them. We have incorporated them into
the public record, and we will fully
consider them in the preparation of our
final determination. Our final
determination concerning this proposed
listing will take into consideration all
written comments and any additional
information we received.

You may submit your comments and
materials concerning the proposed rule
by one of the methods listed in
ADDRESSES. We request that you send
comments only by the methods
described in ADDRESSES.

If you submit a comment via http://
www.regulations.gov, your entire
comment—including any personal
identifying information—will be posted
on the Web site. We will post all
hardcopy comments on http://
www.regulations.gov as well. If you
submit a hardcopy comment that
includes personal identifying
information, you may request at the top
of your document that we withhold this
information from public review.
However, we cannot guarantee that we
will be able to do so.

Comments and materials we receive,
as well as supporting documentation we
used in preparing the proposed rule,
will be available for public inspection
on http://www.regulations.gov at Docket
No. FWS-R2-ES-2010-0041, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, New Mexico Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT). You may obtain
copies of the proposed rule on the
Internet at http://www.regulations.gov at
Docket No. FWS-R2-ES-2010-0041, or
by mail from the New Mexico Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT).

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: February 10, 2012.

Daniel M. Ashe,

Director, U.S. Fish and Wildlife Service.
[FR Doc. 2012—4348 Filed 2—-23-12; 8:45 am]
BILLING CODE 4310-55-P
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AGENCY FOR INTERNATIONAL
DEVELOPMENT

Privacy Act of 1974, System of
Records

AGENCY: United States Agency for
International Development.
ACTION: Notice of new system of records.

SUMMARY: The United States Agency for
International Development (USAID) is
issuing public notice of its intent to
establish a new system of records
maintained in accordance with the
Privacy Act of 1974 (5 U.S.C. 552a), as
amended, entitled “USAID-31, HSPD—
12 PIV Lifecycle Management.”

This action is necessary to meet the
requirements of the Privacy Act to
publish in the Federal Register notice of
the existence and character of record
systems maintained by the agency
(5 U.S.C. 522a(e)(4)).

DATES: Public comments must be
received on or before March 14, 2012.
Unless comments are received that
would require a revision; this update to
the system of records will become
effective on March 14, 2012.
ADDRESSES: You may submit comments:

Paper Comments

e Fax:(703) 666—1466.

e Mail: Chief Privacy Officer, United
States Agency for International
Development, 2733 Crystal Drive, 11th
Floor, Arlington, VA. 22202.

Electronic Comments

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions on the Web site for
submitting comments.

e Email: privacy@usaid.gov.

FOR FURTHER INFORMATION CONTACT: For
general questions, please contact,
USAID Privacy Office, United States
Agency for International Development,
2733 Crystal Drive, 10th Floor,
Arlington, VA 22202. Email:
privacy@usaid.gov.

SUPPLEMENTARY INFORMATION: Personal
Identity Verification (PIV) Lifecycle
Management system allows for the
control and flexibility of PIV card
enrollment, issuance, and management
under the direction of USAID
Management for domestic and
international operations. The direct
management of the PIV deployment
enables USAID to update the card and
features at its own pace, implement the
use of PIV credential data, such as a
digital signature and encryption
certificates for documents and email
and to add biometric authentication
capabilities as it becomes available.

Dated: December 21, 2011.
Jeffery Anouilh,

Deputy Chief Information Security Office and
Privacy Officer.

USAID-31

SYSTEM NAME:
HSPD-12 PIV Lifecycle Management.

SECURITY CLASSIFICATION:
Sensitive But Unclassified.

SYSTEM LOCATION(S):

United States Agency for International
Development, 2733 Crystal Drive, 11th
Floor, Arlington, VA 22202.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

This system contains records of
current employees, contractors,
consultants, and partners.

CATEGORIES OF RECORDS COVERED BY THE
SYSTEM:

This system contains USAID
organizational information. The covered
record, which has already been
collected by the Department of State for
issuance of the current USAID PIV
badge, are as follows: name; employee
digital photo; two digital fingerprints;
organizational affiliation; Agency; 3—4
Public Key Infrastructure (PKI)
certificates; and expiration date. In
order to access the data on the chip, the
cardholder must create a Personal
Identification Number (PIN).

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

Privacy Act of 1974 (Pub. L. 93-579),
sec. 552a(c), (e), (), and (p).

PURPOSE(S):

Records in this system will be used:
(1) To update current USAID Direct
Hire employees’ card data in order to

comply with OMB M—-11-11 for
physical and logical access to USAID
networks and facilities.

(2) To issue PIV compliant cards to
eligible contractors.

DISCLOSURE TO CONSUMER REPORTING
AGENCIES:

These records are not disclosed to
consumer reporting agencies.

ROUTINE USE OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

USAID may disclose relevant system
records in accordance with any current
and future blanket routine uses
established for its record systems. These
may be for internal communications or
with external partners.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Data records are located at the hosting
environment, and maintained in user-
authenticated, password-protected
systems. All records are accessed only
by authorized personnel who have a
need to access the records in the
performance of their official duties.

RETRIEVABILITY:

Records are retrievable by name, PIN
number or any other identifier listed in
the categories of records cited above.

SAFEGUARDS:

Additional administrative safeguards
are provided through the use of internal
standard operating procedures in
accordance with the FIPS-201, and
NIST 800-53 standards.

RETENTION AND DISPOSAL:

Records are retained using the
appropriate, approved National
Archives Records Administration—
Schedules for the type of record being
maintained.

SYSTEM MANAGER(S) AND ADDRESS:

Jeffrey Anouilh, United States Agency
for International Development, 2733
Crystal Drive, 11th Floor, Arlington, VA
22202.

NOTIFICATION PROCEDURES:

Individuals requesting notification of
the existence of records on them must
send the request in writing to the Chief
Privacy Officer, USAID, 2733 Crystal
Drive, 11th Floor, Arlington, VA 22202.
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The request must include the
requestor’s full name, his/her current
address and a return address for
transmitting the information. The
request shall be signed by either
notarized signature or by signature
under penalty of perjury and reasonably
specify the record contents being
sought.

RECORD ACCESS PROCEDURES:

Individuals wishing to request access
to a record must submit the request in
writing according to the “Notification
Procedures” above. An individual
wishing to request access to records in
person must provide identity
documents, such as government-issued
photo identification, sufficient to satisfy
the custodian of the records that the
requester is entitled to access.

CONTESTING RECORD PROCEDURES:

An individual requesting amendment
of a record maintained on himself or
herself must identify the information to
be changed and the corrective action
sought. Requests must follow the
“Notification Procedures” above.

RECORD SOURCE CATEGORIES:

The records contained in this system
will be provided by and updated by the
individual who is the subject of the
record.

EXEMPTIONS CLAIMED FOR THE SYSTEM:

None.

[FR Doc. 2012-4192 Filed 2-23-12; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE
Office of the Secretary

National Agricultural Research,
Extension, Education, and Economics
Advisory Board Notice of Meeting

AGENCY: Research, Education, and
Economics, USDA.

ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, 5
U.S.C. App 2, the United States
Department of Agriculture (USDA)
announces a meeting of the National
Agricultural Research, Extension,
Education, and Economics Advisory
Board.

DATES: The National Agricultural
Research, Extension, Education, and
Economics Advisory Board will meet
March 28-29, 2012. The public may file
written comments before or up to two
weeks after the meeting with the contact
person.

ADDRESSES: The meeting will take place
at the Texas A&M AgrilLife, Agriculture
and Life Sciences Building, 600 John
Kimbrough Boulevard, College Station,
Texas 77843. Written comments from
the public may be sent to the Contact
Person identified in this notice at: The
National Agricultural Research,
Extension, Education, and Economics
Advisory Board Office, Room 3901
South Building, United States
Department of Agriculture, STOP 0321,
1400 Independence Avenue SW.,
Washington, DC 20250-0321.

FOR FURTHER INFORMATION CONTACT: J.
Robert Burk, Executive Director or
Shirley Morgan-Jordan, Program
Support Coordinator, National
Agricultural Research, Extension,
Education, and Economics Advisory
Board; telephone: (202) 536-6547; fax:
(202) 720-6199; or email:
Robert.Burk@usda.gov or
Shirley.Morgan@ars.usda.gov.

SUPPLEMENTARY INFORMATION: On
Wednesday, March 28, 2012, from

8 a.m.—5 p.m., the full Advisory Board
meeting will begin with introductory
remarks provided by the Chair of the
Advisory Board and the USDA Under
Secretary for Research, Education, and
Economics. Throughout the day remarks
will be made by internal and external
USDA sources relevant to the Board’s
role in advising the Department on
subjects relevant to Research,
Education, and Economics. An evening
reception will be held from 6 p.m.—

8 p.m. with guest speakers presenting
remarks on a similar subject. Specific
items of discussion will include
discussion panels related to the
structure and function of Cooperative
Extension across the nation,
opportunities for the future of
Cooperative Extension, and regular
Board business.

On Thursday, March 29, 2012, the
Board will reconvene at 8 a.m. to
discuss initial recommendations
resulting from the meeting, future
planning for the Board, and to finalize
Board business. The Board Meeting will
adjourn by 12 p.m. (noon).

Opportunity for public comment will
be offered each day of the meeting. All
meetings are open to the public. Written
comments by attendees or other
interested stakeholders will be
welcomed for the public record before
and up to two weeks following the
Board meeting (by close of business
Thursday, April 12, 2012). All
statements will become a part of the
official record of the National
Agricultural Research, Extension,
Education, and Economics Advisory
Board and will be kept on file for public

review in the Research, Extension,
Education, and Economics Advisory
Board Office.

Done at Washington, DG, this 14th day of
February 2012.
Ann Bartuska,

Deputy Under Secretary, Research,
Education, and Economics.

[FR Doc. 2012—4351 Filed 2—23-12; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE
Agricultural Research Service

Notice of the Advisory Committee on
Biotechnology and 21st Century
Agriculture Meeting

AGENCY: Office of the Under Secretary,
Research, Education, and Economics
Agricultural Research Service, USDA.

ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, 5
U.S.C. App. 2, the United States
Department of Agriculture announces a
meeting of the Advisory Committee on
Biotechnology and 21st Century
Agriculture (AC21).

DATES: The meeting dates are March 5—
6,2012, 8:30 a.m. to 5 p.m. each day.
ADDRESSES: U.S. Access Board
Conference Room, 1331 F Street NW.,
Suite 800, Washington, DC 20004—-1111.
FOR FURTHER INFORMATION CONTACT:
Michael Schechtman, Designated
Federal Official, Office of the Deputy
Secretary, USDA, 202B Jamie L. Whitten
Federal Building, 12th and
Independence Avenue SW.,
Washington, DC 20250; Telephone (202)
720-3817; Fax (202) 690—-4265; Email
AC21@ars.usda.gov.

SUPPLEMENTARY INFORMATION: The next
meeting of the AC21 has been scheduled
for March 5-6, 2012. The AC21 consists
of members representing the
biotechnology industry, the organic food
industry, farming communities, the seed
industry, food manufacturers, state
government, consumer and community
development groups, as well as
academic researchers and a medical
doctor. In addition, representatives from
the Department of Commerce, the
Department of Health and Human
Services, the Department of State, the
Environmental Protection Agency, the
Council on Environmental Quality, and
the Office of the United States Trade
Representative have been invited to
serve as ‘“‘ex officio” members. The
Committee meeting will be held from
8:30 a.m. to 5 p.m. on each day. The
topics to be discussed will include:
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progress of the four AC21 working
groups on analyses relevant to the
overall AC21 charge; how the
commercial sector is addressing
unintended presence now and managing
risk; continuing overall discussions on
the Committee charge and exploring
current areas of agreement among
members; and planning subsequent
work.

Background information regarding the
work and membership of the AC21 is
available on the USDA Web site at
http://www.usda.gov/wps/portal/usda/
usdahome?contentid=AC21Main.xml&
contentidonly=true. Members of the
public who wish to make oral
statements should also inform Dr.
Schechtman in writing or via Email at
the indicated addresses at least three
business days before the meeting. On
March 5, 2012, if time permits,
reasonable provision will be made for
oral presentations of no more than five
minutes each in duration.

The meeting will be open to the
public, but space is limited. If you
would like to attend the meetings, you
must register by contacting Ms. Dianne
Fowler at (202) 720—4074 or by Email at
Dianne.fowler@ars.usda.gov at least 5
days prior to the meeting. Please
provide your name, title, business
affiliation, address, telephone, and fax
number when you register. If you are a
person with a disability and request
reasonable accommodations to
participate in this meeting, please note
the request in your registration. All
reasonable accommodation requests are
managed on a case by case basis.

Ann Bartuska,

Deputy Under Secretary, Research, Education
and Economics.

[FR Doc. 2012—-4349 Filed 2-23-12; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-489-806]

Certain Pasta From Turkey: Extension
of Time Limit for the Preliminary
Results of the Countervailing Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: February 24,
2012.

FOR FURTHER INFORMATION CONTACT:
Mahnaz Khan or Yasmin Nair, AD/CVD
Operations, Office 1, Import
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone (202) 482—0914 and (202)
482-3813, respectively.

SUPPLEMENTARY INFORMATION:

Background

On August 26, 2011, the U.S.
Department of Commerce
(“Department”) published a notice of
initiation of administrative review of the
countervailing duty order on certain
pasta from Turkey, covering the period
January 1, 2011, through December 31,
2011. See Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Requests for Revocation in
Part, 76 FR 53404 (August 26, 2011).
The preliminary results of this
administrative review are currently due
no later than April 1, 2012.1

Statutory Time Limits

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (“the Act”),
requires the Department to issue the
preliminary results of an administrative
review within 245 days after the last day
of the anniversary month of a
countervailing duty order for which a
review is requested and issue the final
results within 120 days after the date on
which the preliminary results are
published. However, if it is not
practicable to complete the review
within the time period, section
751(a)(3)(A) of the Act allows the
Department to extend these deadlines to
a maximum of 365 days and 180 days,
respectively.

Extension of Time Limit for Preliminary
Results

The Department requires additional
time to review and analyze submitted
information and to issue supplemental
questionnaires. Therefore, it is not
practicable to complete the preliminary

1Because April 1, 2012 is a Sunday, the
preliminary results of this review would be due no
later than the next business day. See Notice of
Clarification: Application of “Next Business Day”
Rule for Administrative Determination Deadlines
Pursuant to the Tariff Act of 1930, As Amended, 70
FR 24533 (May 10, 2005).

results of this review within the original
time limit, and the Department is
extending the time limit for completion
of the preliminary results by 120 days.
The preliminary results will now be due
no later than July 30, 2012. The final
results continue to be due 120 days after
the publication of the preliminary
results.

This notice is issued and published in
accordance with sections 751(a)(3)(A)
and 777(i)(1) of the Act.

Dated: February 16, 2012
Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2012—4353 Filed 2—23-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XB022

Fisheries of the Gulf of Mexico and
South Atlantic; Southeast Data,
Assessment, and Review (SEDAR);
Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice.

SUMMARY: The SEDAR 28 assessments of
the Gulf of Mexico and South Atlantic
stocks of Spanish mackerel and cobia
will consist of a series of workshops and
webinars: a Data Workshop, a series of
Assessment webinars, and a Review
Workshop. See SUPPLEMENTARY
INFORMATION.

DATES: Two SEDAR 28 Pre-Assessment,
Post-Data webinars will be held;
Wednesday, March 14, 2012 and
Wednesday, April 4, 2012. Three
Assessment webinars will be held
between May 22nd and June 19th, 2012.
Please see list below for exact dates and
times. The established times may be
adjusted as necessary to accommodate
the timely completion of discussion
relevant to the assessment process. Such
adjustments may result in the meeting
being extended from, or completed prior
to the posted times.
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Webinar Date Da Time
Y (Eastern)

T . March 14, 2012 ... e Wednesday .........cccveeeeiiiiiee e 1 pm-5 pm.
2 April 4, 2012 ...... Wednesday .... 1 pm-5 pm.
3 e May 22, 2012 .... Tuesday ......... 1 pm-5 pm.
4 .. June 5, 2012 ... Tuesday ...... 1 pm-5 pm.
5 i JUNE 19, 2012 ..o TUESAAY ..eeeiiieeeeeeee e 1 pm-5 pm.

ADDRESSES: The meetings will be held
via webinar. The webinar is open to
members of the public. Those interested
in participating should contact Kari
Fenske at SEDAR (See FOR FURTHER
INFORMATION CONTACT) to request an
invitation providing webinar access
information. Please request webinar
invitations at least 24 hours in advance
of each webinar.

FOR FURTHER INFORMATION CONTACT: Kari
Fenske, SEDAR Coordinator, 4055 Faber
Place Dr. Suite 201; phone (843) 571—
4366. Email: kari.fenske@safmc.net.

SUPPLEMENTARY INFORMATION: The Gulf
of Mexico, South Atlantic, and
Caribbean Fishery Management
Councils, in conjunction with NOAA
Fisheries and the Atlantic and Gulf
States Marine Fisheries Commissions
have implemented the Southeast Data,
Assessment and Review (SEDAR)
process, a multi-step method for
determining the status of fish stocks in
the Southeast Region. SEDAR is a three-
step process including: (1) Data
Workshop, (2) Assessment Process
utilizing webinars and (3) Review
Workshop. The product of the Data
Workshop is a data report which
compiles and evaluates potential
datasets and recommends which
datasets are appropriate for assessment
analyses. The product of the Assessment
Process is a stock assessment report
which describes the fisheries, evaluates
the status of the stock, estimates
biological benchmarks, projects future
population conditions, and recommends
research and monitoring needs. The
assessment is independently peer
reviewed at the Review Workshop. The
product of the Review Workshop is a
Summary documenting Panel opinions
regarding the strengths and weaknesses
of the stock assessment and input data.
Participants for SEDAR Workshops are
appointed by the Gulf of Mexico, South
Atlantic, and Caribbean Fishery
Management Councils and NOAA
Fisheries Southeast Regional Office,
HMS Management Division, and
Southeast Fisheries Science Center.
Participants include data collectors and
database managers; stock assessment
scientists, biologists, and researchers;
constituency representatives including
fishermen, environmentalists, and

NGO’s; International experts; and staff
of Councils, Commissions, and state and
federal agencies.

Using datasets recommended from the
Data Workshop, participants will
employ assessment models to evaluate
stock status, estimate population
benchmarks and management criteria,
and project future conditions.
Participants will recommend the most
appropriate methods and configurations
for determining stock status and
estimating population parameters.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during these meetings. Action
will be restricted to those issues
specifically listed in this notice and any
issues arising after publication of this
notice that require emergency action
under section 305(c) of the Magnuson-
Stevens Fishery Conservation and
Management Act, provided the public
has been notified of the Council’s intent
to take final action to address the
emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to the Council office
(see ADDRESSES) at least 10 business
days prior to the meeting.

Dated: February 21, 2012.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012—-4291 Filed 2-23-12; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA924

Fisheries of the Gulf of Mexico;
Southeast Data, Assessment, and
Review (SEDAR); Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of SEDAR Data/
Assessment Workshop for Highly
Migratory Species (HMS) blacktip
sharks.

SUMMARY: The SEDAR assessment of the
HMS stocks of Gulf of Mexico blacktip
sharks will consist of one workshop and
a series of webinars.

DATES: The SEDAR Workshop will take
place March 19-23, 2012. See
SUPPLEMENTARY INFORMATION for specific
dates and times.

ADDRESSES: The Workshop will be held
at Wyndham Bay Point Resort, 4114 Jan
Cooley Drive, Panama City Beach, FL
32408, United States; telephone: (850)
236-6000.

FOR FURTHER INFORMATION CONTACT: ]ulie
Neer, SEDAR Coordinator, 4055 Faber
Place Drive, Suite 201, North
Charleston, SC 29405; telephone: (843)
571-4366; email: Julie.neer@safmec.net.

SUPPLEMENTARY INFORMATION: The Gulf
of Mexico, South Atlantic, and
Caribbean Fishery Management
Councils, in conjunction with NOAA
Fisheries and the Atlantic and Gulf
States Marine Fisheries Commissions
have implemented the Southeast Data,
Assessment and Review (SEDAR)
process, a multi-step method for
determining the status of fish stocks in
the Southeast Region. SEDAR is a multi-
step process including: (1) Data/
Assessment Workshop, and (2) a series
of webinars. The product of the Data/
Assessment Workshop is a report which
compiles and evaluates potential
datasets and recommends which
datasets are appropriate for assessment
analyses, and describes the fisheries,
evaluates the status of the stock,
estimates biological benchmarks,
projects future population conditions,
and recommends research and
monitoring needs. Participants for
SEDAR Workshops are appointed by the
Gulf of Mexico, South Atlantic, and
Caribbean Fishery Management
Councils and NOAA Fisheries Southeast
Regional Office, HMS Management
Division, and Southeast Fisheries
Science Center. Participants include
data collectors and database managers;
stock assessment scientists, biologists,
and researchers; constituency
representatives including fishermen,
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environmentalists, and NGO’s;
International experts; and staff of
Councils, Commissions, and state and
federal agencies.

SEDAR 29 Data/Assessment
Workshop Schedule: March 19, 2012: 1
p.m.-8 p.m.; March 20-22, 2012: 8 a.m.—
8 p.m.; March 23, 2012: 8 a.m.—12 p.m.

An assessment data set and associated
documentation will be developed
during the Workshop. Participants will
evaluate proposed data and select
appropriate sources for providing
information on life history
characteristics, catch statistics, discard
estimates, length and age composition,
and fishery dependent and fishery
independent measures of stock
abundance. Using datasets selected,
participants will develop population
models to evaluate stock status, estimate
population benchmarks and
management criteria, and project future
conditions. Participants will
recommend the most appropriate
methods and configurations for
determining stock status and estimating
population parameters. Participants will
prepare a workshop report,
documenting the data incorporated and
all decisions made during the process,
and complete results of the assessment.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during these meetings. Action
will be restricted to those issues
specifically listed in this notice and any
issues arising after publication of this
notice that require emergency action
under section 305(c) of the Magnuson-
Stevens Fishery Conservation and
Management Act, provided the public
has been notified of the Council’s intent
to take final action to address the
emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to the Council office
(see ADDRESSES) at least 10 business
days prior to each workshop.

Dated: February 21, 2012.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 20124292 Filed 2—-23-12; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XA912

Taking and Importing Marine
Mammals; U.S. Navy Training in the
Hawaii Range Complex

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of issuance of a Letter of
Authorization.

SUMMARY: In accordance with the
Marine Mammal Protection Act
(MMPA), as amended, and
implementing regulations, notice is
hereby given that NMFS has issued a
Letter of Authorization (LOA) to the
U.S. Navy (Navy) to take marine
mammals incidental to training and
research activities conducted within the
Hawaii Range Complex (HRC) for the
period of February 9, 2012, through
January 5, 2014.

DATES: This Authorization is effective

from February 9, 2012, through January
5, 2014.

ADDRESSES: The LOA and supporting
documentation may be obtained by
writing to P. Michael Payne, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Silver Spring, MD
20910, or by telephoning one of the
contacts listed here.

A copy of the application used in this
document may be obtained by writing to
the address specified above, telephoning
the contact listed below (see FOR
FURTHER INFORMATION CONTACT), or
visiting the internet at: http://
www.nmfs.noaa.gov/pr/permits/
incidental.htm. Documents cited in this
notice may also be viewed, by
appointment, during regular business
hours, at the aforementioned address.
FOR FURTHER INFORMATION CONTACT:
Michelle Magliocca, Office of Protected
Resources, NMFS, (301) 427—-8401.
SUPPLEMENTARY INFORMATION:

Background

Section 101(a)(5)(A) of the MMPA (16
U.S.C. 1361 et seq.) directs NMFS to
allow, upon request, the incidental
taking of marine mammals by U.S.
citizens who engage in a specified
activity (other than commercial fishing),
if certain findings are made by NMFS
and regulations are issued. Under the
MMPA, the term “take” means to
harass, hunt, capture, or kill or to
attempt to harass, hunt, capture, or kill
marine mammals.

Authorization may be granted for
periods of 5 years or less if NMFS finds
that the taking will have a negligible
impact on the species or stock(s), and
will not have an unmitigable adverse
impact on the availability of the species
or stock(s) for certain subsistence uses,
and if the permissible methods of taking
and requirements pertaining to the
monitoring and reporting of such taking
are set forth.

Regulations governing the taking of
marine mammals by the Navy incidental
to training and research activities
conducted within the Hawaii Range
Complex (HRC) became effective on
January 5, 2009 (74 FR 1456, January 12,
2009). An interim final rule (amending
regulations to allow for greater
flexibility in the types and amount of
sound sources used by the Navy)
became effective on February 7, 2011
(76 FR 6699, February 8, 2011), and was
finalized on February 1, 2012 (77 FR
4917) in a final rule modification that
also amended regulations to allow for
multi-year LOAs. NMFS issued the
Navy a 1-year LOA on January 10, 2012,
which is superseded by the 2-year LOA
detailed in this notice. For more
information, please refer to those
documents. These regulations include
mitigation, monitoring, and reporting
requirements and establish a framework
to authorize incidental take through the
issuance of LOAs.

Summary of Request

On August 15, 2011, NMFS received
a request from the Navy for a 2-year
renewal of an LOA issued on February
7, 2011, for the taking of marine
mammals incidental to training and
research activities conducted within the
HRC under regulations issued on
January 5, 2009 (74 FR 1456, January 12,
2009). The request also proposed
additional mitigation measures tailored
to the use of timed-delay firing devices
(TDFDs) during mine neutralization
training to ensure that effects to marine
mammals resulting from these activities
would not exceed what was originally
analyzed in the final rule (74 FR 1456,
January 12, 2009). The potential effects
of mine neutralization training on
marine mammals were comprehensively
analyzed in the Navy’s 2009 final rule
and mine neutralization training has
been included in the specified activity
in the associated 2009, 2010, and 2011
LOAs. However, the use of TDFDs and
the associated mitigation measures had
not been previously contemplated,
which is why NMFS provided the
proposed modifications to the public for
review. A detailed description of
TDFDs, underwater detonation training,
and how the Navy derived their new
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mitigation measures was provided in
the proposed LOA (76 FR 71322,
November 17, 2011) and is not repeated
here. The Navy has complied with the
measures required in 50 CFR 216.174
and 216.175, as well as the associated
2010 LOA, and submitted the reports
and other documentation required in
the final rule and the 2010 LOA.

Comments and Responses

NMFS published a notice of receipt
and request for public comments on
November 17, 2011 (76 FR 71322).
During the 30-day public comment
period, NMFS received comments from
the Marine Mammal Commission
(Commission), Cascadia Research
Collective, and one individual generally
opposed to Navy activities. Specific
comments are addressed below.

Comment 1: The Commission
recommends that NMFS ensure the
regulations that govern the taking of
marine mammals in the HRC are
amended to allow for multi-year LOAs
prior to renewing the LOA in question
for a two-year period.

Response: The regulations that govern
the taking of marine mammals in the
HRC were amended on February 1, 2012
to allow for multi-year LOAs.

Comment 2: The Commission
recommends that NMFS and the Navy
investigate the underlying cause of the
high rate of non-compliance with
TDFDs being used and determine why
it was not detected earlier.

Response: The Navy has not violated
any provisions of their LOAs or rules.
There were no prohibitions against
using TDFDs in the earlier LOAs and
rules issued to the Navy. The use of
TDFDs was not identified in the Navy’s
initial LOA application and the
explosives used in the mine
neutralization training were treated as
standard underwater detonations.
Therefore, the use of TDFDs was not
analyzed in the rulemaking and
subsequent LOAs did not explicitly
prohibit the use of TDFDs. After the
Silver Strand Training Complex
incident, the Navy’s internal review of
mine neutralization training events
concluded that the original mitigation
measures could not be effectively
implemented when using TDFDs. As a
result, the Navy suspended training
with TDFDs on April 8, 2011 and
required the use of “positive control”
firing devices (with instant detonations)
to ensure compliance with the
mitigation measures prescribed in the
2011 LOA.

Comment 3: The Commission
recommends that NMFS and the Navy
jointly review the full scope of the
applicable regulations and LOAs to

ensure that the responsible Navy
officials are aware of, understand, and
are in compliance with all mitigation,
monitoring, and reporting requirements.

Response: NMFS and the Navy
worked together closely to develop all
mitigation, monitoring, and reporting
measures for the Navy’s MMPA
authorizations and regulations
applicable to military readiness
activities. The mitigation, monitoring,
and reporting measures set forth are still
considered to provide the best
practicable protection to marine
mammals.

Comment 4: The Commission
recommends that NMFS require the
Navy to conduct empirical sound
propagation measurements to verify the
adequacy of the sizes of the exclusion
zones for 5-, 10-, and 20-1b charges and
to expand those zones and the buffer
zones derived from those zones as
necessary.

Response: In 2002, the Navy
conducted empirical measurements of
underwater detonations at San Clemente
Island and at the SSTC in California.
During these tests, 2-1b and 15-1b net
explosive weight charges were placed at
6 and 15 feet of water and peak
pressures and energies were measured
for both bottom placed detonations and
detonations off the bottom. The Navy
found that, generally, empirically
measured single-charge underwater
detonations were similar to or less than
propagation model predictions (DoN
2006).

In 2009, 2010, and 2011, the Navy
embarked marine mammal observers
and conducted visual surveys in the
HRC during several mine neutralization
training events as part of its marine
mammal monitoring program (see
Navy’s HRC annual monitoring reports
for further details: http://
www.nmfs.noaa.gov/pr/permits/
incidental. htm#applications). The Navy
will explore the value of adding field
measurements during monitoring of a
future mine neutralization event after
evaluating the environmental variables
affecting sound propagation in the area
(e.g., shallow depths, seasonal
temperature variation, bottom sediment
composition). If such data can be
collected without unreasonable costs
and impacts to training, the Navy will
begin incorporating the measurements
into the monitoring program for mine
neutralization training in the HRC.

Comment 5: The Commission
recommends that NMFS require the
Navy to re-estimate the buffer zone sizes
using the mean average swim speeds,
plus at least one standard deviation for
marine mammals that inhabit the

shallow-water areas where TDFDs
would be used.

Response: NMFS disagrees that the
buffer zone sizes need to be re-
estimated. The buffer zones already
account for swim speeds above 3 knots
by including at least an additional 200
yards when practicable. NMFS believes
that there is a very low likelihood of an
animal entering the buffer zone during
the brief amount of time that exposure
may occur without being detected.
Given the Navy’s available resources,
and considering the small size of boats
typically used for monitoring, the
proposed buffer zones are the maximum
distances that can be effectively
monitored. Due to the type of training
required during the use of TDFDs, the
Navy has limited survey vessels and
manpower available for monitoring.
Scheduling additional vessels and crews
would degrade the overall training
readiness of the other unit(s) involved.
If the Navy adopted a more
precautionary swim speed and
implemented larger buffer zones,
surveillance resources could not be
increased and the same number of boats
would be spread out over a larger area,
diluting the Navy’s ability to effectively
monitor the buffer zone.

It is worth noting that even in the
absence of mitigation, the Navy’s
modeling suggests that zero animals are
likely to randomly enter the safety
radius in the small amount of times that
the detonations actually occur. It is
unlikely that an animal will swim into
the zone during the brief amount of time
that it might be exposed to a detonation
without being detected by the multiple
boats circling the detonation area and
observing the buffer zone.

Comment 6: The Commission
recommends that NMFS consider
whether modifications to the LOAs
alone are sufficient to satisfy the
requirements of the MMPA and provide
a thorough explanation of its rationale
in the Federal Register notice taking
final action on the proposed
modifications, if it believes that
regulatory modifications are not needed.

Response: The amount of incidental
harassment authorized in the
regulations governing mine
neutralization in the HRC was based on
thorough analyses and assessment of the
Navy’s activities and marine mammal
distribution and occurrence in the
vicinity of the action area. The
estimated exposures are based on the
probability of animals being present in
the area when a training event is
occurring, and this probability does not
change based on the use of TDFDs or
implementation of mitigation measures
(i.e., the exposure model does not
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account for how the charge is initiated
and assumes no mitigation is being
implemented). The amount of
harassment currently authorized and
NMFS’ determination of negligible
impact on the stock already assume a
conservative estimate of potential
harassment for these events. The
enhanced mitigation measures for the
use of TDFDs are expected to balance
the potential additional risks that may
rise from the Navy using TDFDs during
mine neutralization training. The
potential effects to marine mammal
species and stocks as a result of the
proposed mine neutralization training
activities are the same as those analyzed
in the final rule governing the incidental
takes for these activities. In summary,
the take limits are not expected to be
exceeded with the use of TDFDs, but the
additional mitigation and monitoring
measures should offset the potential
risks of using TDFDs. Consequently,
NMEFS believes that the take estimates
analyzed in the existing final rule do not
change as a result of the Navy using
TDFDs and further revisions to the final
rule are not warranted.

Comment 7: Regarding the proposed
listing of the insular stock of false killer
whales, the Commission recommends
that the Navy enter into a conference
pursuant to 50 CFR 402.10 and consider
requesting that the conference follow
formal consultation procedures.

Response: A “‘conference” is designed
to assist the NMFS Endangered Species
Act Interagency Cooperation Division
and any applicant in identifying and
resolving potential conflicts at an early
stage in the planning process. The Navy
has requested initiation of formal
conference with NMFS for the effect of
Navy training activities in the HRC on
Hawaii insular false killer whales.

Comment 8: The Cascadia Research
Collective points out that since the HRC
rulemaking was issued, multiple stocks
within the HRC have been designated
for three species. Separate island-
associated populations are now
recognized for common bottlenose and
spinner dolphins and two stocks are
designated for false killer whales. The
Cascadia Research Collective
recommends that potential impacts of
takes be reanalyzed on a stock-by-stock
basis, taking into account the spatial
bias of Navy activities within the HRC.

Response: Since 2009, multiple stocks
of bottlenose dolphin (Hawaii Pelagic;
Kauai and Niihau; Oahu; 4-Island
Region; and Hawaii Island), spinner
dolphin (Hawaii Pelagic; Hawaii Island;
Oahu and 4-Island Region; Kauai and
Niihau; Kure and Midway; Pearl and
Hermes Reef), and false killer whale
(Pelagic and Insular) have been

designated. The Navy has been working
with NMFS’ science centers to evaluate
potential methods for estimating
impacts on a stock-by-stock basis.
Current abundance data for common
bottlenose dolphins does not allow for
stock-by-stock analysis because of
limited surveys and small sample sizes.
There are currently no abundance
estimates available for the six individual
spinner dolphin stocks, so the status of
all stocks has been combined when
evaluating this species for management
purposes. The Navy has, however,
developed an approach to evaluate
potential impacts on each of the two
stocks of false killer whales.

NMFS currently recognizes two stocks
of false killer whale in Hawaiian waters:
The Hawaii pelagic and the Hawaii
insular stocks (Fornet et al. 2010;
Oleson et al. 2010; Caretta et al. 2011).
NMFS considers all false killer whales
within 40 km (22 nm) of the Hawaiian
Islands as belonging to the insular stock,
all false killer whales beyond 140 km
(76 nm) as belonging to the pelagic
stock, and notes that the two stocks
overlap between the 40 km and 140 km
boundaries. This 100-km (54 nm)
overlap area is approximately where the
majority of Navy training and testing
has historically occurred. Since the
Navy anticipates that both populations
of false killer whales may be equally
encountered during Navy training in the
HRC, NMFS and the Navy agreed that it
is reasonable to treat both populations
equally when estimating take. The Navy
derived take numbers for each stock
based on the best estimates of
population size in the 2011 Pacific
Stock Assessment Report. Population
estimates were used in the analysis
because the Navy’s activities potentially
overlap with each stock’s entire range.

The Navy’s current 2-year LOA
authorizes 102 Level B harassments of
false killer whales between January 15,
2012 and January 5, 2014 (an annual
average of 51 animals). The Navy’s new
analysis resulted in an annual estimated
13 Level B harassments of false killer
whales from the insular stock (the
insular stock population is 26 percent of
the total false killer whale population;
26 percent of 51 authorized takes = 13)
and 38 Level B harassments of false
killer whales from the pelagic stock (the
pelagic stock population is 74 percent of
the total false killer whale population;
74 percent of 51 authorized takes = 38).
NMFS will issue a new LOA specifying
the amount of authorized take for each
stock.

Summary of Activity Under the 2010
LOA

As described in the Navy’s exercise
reports (both classified and
unclassified), in 2010, the training
activities conducted by the Navy were
within the scope and amounts
authorized by the 2010 LOA and the
levels of take remain within the scope
and amounts contemplated by the final
rule. The Navy conducted the
monitoring required by the 2011 LOA
and described in the Monitoring Plan,
which included aerial and vessel
surveys of sonar and explosive exercises
by dedicated MMOs, as well as
deploying acoustic recording devices
and tagging marine mammals. The Navy
submitted their 2011 Monitoring Report,
which is posted on NMFS’ Web site
(http://www.nmfs.noaa.gov/pr/permits/
incidental . htm#applications), within
the required timeframe. The Navy
included a summary of the 2011
monitoring effort and results and the
specific reports for each individual
effort are presented in the appendices.
Because data is gathered through August
1 and the report is due in October, some
of the data analysis will occur in the
subsequent year’s report.

Modifications to Mitigation and
Monitoring Measures Related to Mine
Neutralization Training

NMFS worked with the Navy to
develop a series of modifications to the
Navy’s mitigation measures to minimize
the risk of injury and mortality to
marine mammals during the use of
TDFDs. The following modifications are
specific to mine neutralization training
events conducted within HRC:

Mitigation Measures for Underwater
Detonations Using Positive Control
(RFDs)

1. Underwater detonations using
positive control devices will only be
conducted during daylight hours.

2. A mitigation zone of 700 yd will be
established around each underwater
detonation point.

3. A minimum of two boats will be
deployed. One boat will act as an
observer platform, while the other boat
will typically provide diver support.

4. Two observers with binoculars on
one small vessel will survey the
detonation area and the mitigation zone
for marine mammals beginning at least
30 min prior to the scheduled explosive
event and lasting until at least 30 min
following detonation.

5. In addition to the dedicated
observers, all divers and boat operators
engaged in detonation events can
potentially monitor the area
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immediately surrounding the point of
detonation for marine mammals.

6. If a marine mammal is sighted
within the 700-yd mitigation zone or
moving towards it, underwater
detonation events will be suspended
until the marine mammal has
voluntarily left the area and the area is
clear of marine mammals for at least 30
min.

7. Immediately following the
detonation, visual monitoring for
marine mammals within the mitigation
zone will continue for 30 min. Any
marine mammal observed after the
underwater detonation either injured or
exhibiting signs of distress will be
reported via Navy operational chain of
command to Navy environmental
representatives from U.S. Pacific Fleet,
Environmental Office. Using Marine

Mammal Stranding communication
trees and contact procedures established
for the HRC, the Navy will report these
events to the Stranding Coordinator of
NMFS’ Pacific Islands Regional Office.
These reports will contain the date and
time of the sighting, location, species
description, and indication of the
animal’s status.

Mitigation Measures for Underwater
Detonations Using TDFDs

The Navy’s mitigation zones will be
divided into three distances to further
minimize risk of marine mammal injury
or mortality and to achieve a more
practical execution of mitigation
measures. The Navy will divide the
span of training events into those
requiring a 1,000-yd buffer zone (2
boats) and those requiring a 1,400-yd or

greater buffer zone (2 boats and 1
helicopter). This was determined by
rounding the Navy-modeled
“underwater zones of influence” to the
appropriate range category (1,000, 1,400,
and 1,500) (Table 1). Training events
requiring a 1,000-yd buffer zone would
utilize a minimum of two boats for
monitoring purposes. Training events
requiring a 1,400 or 1,500-yd buffer
zone would use a minimum of three
boats or two boats and one helicopter
for monitoring purposes. See the
proposed LOA (76 FR 71322, November
17, 2011) for a more detailed description
of how the Navy developed the new
buffer zones. The mitigation measures
for underwater detonations using
TDFDs are summarized below.

TABLE 1—MITIGATION ZONE RADII FOR TDFDS BASED ON SIzE OF CHARGE AND LENGTH OF TIMED-DELAY.

Timed-delay
Charge weight (Ib)
5 min 6 min 7 min 8 min 9 min 10 min
1,000 yd 1,000 yd 1,000 yd 1,000 yd 1,400 yd 1,400 yd
1,000 yd 1,000 yd 1,000 yd 1,400 yd 1,400 yd 1,400 yd
1,000 yd 1,000 yd 1,400 yd 1,400 yd 1,500 yd 1,500 yd

1,400 and 1,500 yd = minimum of three observation boats or two boats and one helicopter.

1. Underwater detonations using
TDFDs will only be conducted during
daylight hours.

2. Time-delays longer than 10 min
will not be used. The initiation of the
device will not start until the
appropriate mitigation area is clear for
a full 30 min prior to initiation of the
timer.

3. A monitoring/mitigation zone will
be established around each underwater
detonation location, as indicated in
Table 1, based on charge weight and
length of time-delay used. When
conducting surveys, boats will position
themselves near the mid-point of the
mitigation zone radius (but always
outside the detonation plume/human
safety zone) and travel in a circular
pattern around the detonation location,
surveying both the inner and outer
areas. To the best extent practical, boats
will try to maintain a 10-knot search
speed to ensure adequate coverage of
the mitigation zone. However, weather
conditions and sea states may require
slower speeds in some instances.

4. TDFD detonations with a mitigation
zone of 1,000 yd:

e A minimum of two boats will be
used to survey for marine mammals at
a distance of 1,000 yd.

¢ Each boat will be positioned on
opposite sides of the detonation
location, separated by 180 degrees.

5. TDFD detonations with a mitigation
zone of 21,400 yd:

e A minimum of three boats or two
boats and one helicopter will be used to
survey at distances 1,400 yd.

e When using at least three boats,
each boat will be positioned equidistant
from one another (120 degrees
separation for three boats, 90 degrees
separation for four boats, etc.)

o A helicopter, if available, can be
used in lieu of one of the required boats.
A helicopter search pattern is dictated
by standard Navy protocols and
accounts for multiple variables, such as
the size and shape of the search area,
size of the object being searched for, and
local environmental conditions.

6. Two dedicated observers in each
boat will conduct continuous visual
surveys of the monitoring zone for the
duration of the training event.

7. Monitoring zones will be surveyed
beginning 30 min prior to detonation
and for 30 min after detonation.

8. Other personnel besides boat
observers may also maintain situational
awareness of marine mammal presence
within the monitoring zones to the best
extent practical, given dive safety
considerations. Divers placing the
charges on mines will observe the
immediate underwater area around a
detonation site for marine mammals and
report sightings to surface observers.

9. If a marine mammal is sighted
within an established mitigation zone or
moving towards it, underwater
detonation events will be suspended
until the marine mammal voluntarily
leaves the area and the area is clear of
marine mammals for at least 30 min.

10. Immediately following the
detonation, visual monitoring for
affected marine mammals within the
monitoring zone will continue for 30
min.

11. Any marine mammal observed
after an underwater detonation either
injured or exhibiting signs of distress
will be reported via Navy operational
chain of command to Navy
environmental representatives from U.S.
Pacific Fleet, Environmental Readiness
Office. Using Marine Mammal Stranding
communication trees and contact
procedures established for the HRC, the
Navy will report these events to the
Stranding Coordinator of NMFS’ Pacific
Islands Regional Office. These reports
will contain the date and time of the
sighting, location, species description,
and indication of the animal’s status.

Take Estimates

The additional mitigation and
monitoring measures mentioned above
will increase the buffer zone to account
for marine mammal movement and
increase marine mammal visual
monitoring efforts to ensure that no
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marine mammal will be in a zone where
injury and/or mortality could occur as a
result of time-delayed detonation.
Furthermore, the estimated exposures
are based on the probability of the
animals occurring in the area when a
training event is occurring, and this
probability does not change based on
the use of TDFDs or implementation of
mitigation measures (i.e., the exposure
model does not account for how the
charge is initiated and assumes no
mitigation is being implemented). The
potential effects to marine mammal
species and stocks as a result of the
proposed mine neutralization training
activities are the same as those analyzed
in the final rule governing the incidental
takes for these activities. Consequently,
NMEFS believes that the take estimates
analyzed in the existing final rule do not
change as a result of the modified LOA
which includes mine neutralization
training activities using TDFDs.

Analysis and Negligible Impact
Determination

Pursuant to NMFS’ regulations
implementing the MMPA, an applicant
is required to estimate the number of
animals that would be “taken” by the
specified activities (for example, takes
by harassment or injury). This estimate
informs the analysis that NMFS must
perform to determine whether the
activity would have a “negligible
impact” on the species or stock. Level
B (behavioral) harassment occurs at the
level of the individual(s) and does not
assume any resulting population-level
consequences, though there are known
avenues through which behavioral
disturbance of individuals can result in
population-level effects. A negligible
impact finding is based on the lack of
likely adverse effects on annual rates of
recruitment or survival (population-
level effects). An estimate of the number
of Level B harassment takes, alone, is
not enough information on which to
base an impact determination. In
addition to considering estimates of the
number of marine mammals that might
be “taken” through behavioral
harassment, NMFS must consider other
factors, such as the likely nature of any
responses (their intensity, duration,
etc.), the context of any responses
(critical reproductive time or location,
migration, etc.), or any other variables
(if known), as well as the number and
nature of estimated Level A takes, the
number of estimated mortalities, and
effects on habitat.

Based on the analysis of the potential
impacts from the proposed mine
neutralization training exercises
conducted within the HRC, which
includes the modification of marine

mammal monitoring and mitigation
measures intended to minimize the risk
of exposure to explosive detonations
during the use of TDFDs, NMFS has
determined that the modification of the
Navy’s LOA to include taking of marine
mammals incidental to mine
neutralization training using TDFDs will
have a negligible impact on the marine
mammal species and stocks present in
the action area, provided that the
additional mitigation and monitoring
measures described above are
implemented.

Endangered Species Act (ESA)

There are seven marine mammal
species listed as threatened or
endangered under the ESA with
confirmed or possible occurrence in the
HRC: blue whale (Balaenoptera
musculus), north Pacific right whale
(Eubalaena japonica), humpback whale
(Megaptera novaeangliae), sei whale
(Balaenoptera borealis), fin whale
(Balaenoptera physalus), sperm whale
(Physeter macrocephalus), and
Hawaiian monk seal (Monachus
schauinslandi). Pursuant to section 7 of
the ESA, NMFS has consulted internally
on the issuance of the modified LOA
under section 101(a)(5)(A) of the MMPA
for these activities. Consultation was
concluded on January 10, 2012.

National Environmental Policy Act
(NEPA)

NMFS participated as a cooperating
agency on the Navy’s Final
Environmental Impact Statement (FEIS)
for the HRC. NMFS subsequently
adopted the Navy’s FEIS for the purpose
of complying with the MMPA. NMFS
has determined that there are no
changes in the potential effects to
marine mammal species and stocks as a
result of the mine neutralization
training events using TDFDs. Therefore,
no additional NEPA analysis is required
and the information in the existing FEIS
remains sufficient.

Authorization

NMEFS has determined that the marine
mammal takes resulting from the 2011
military readiness training and research
activities falls within the levels
previously anticipated, analyzed, and
authorized. Further, the level of taking
authorized in 2012 and 2013 for the
Navy’s HRC training and research
activities is consistent with our previous
findings made for the total taking
allowed under the HRC regulations.
Finally, the record supports NMFS’
conclusion that the total number of
marine mammals taken by the 2012 and
2013 HRC activities will have no more
than a negligible impact on the affected

species or stock of marine mammals and
will not have an unmitigable adverse
impact on the availability of these
species or stocks for taking for
subsistence uses. Accordingly, NMFS
has issued a 2-year LOA for Navy
training and research activities
conducted in the HRC from January 15,
2012, through January 5, 2014.

Dated: February 17, 2012.

James H. Lecky,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2012—-4340 Filed 2-23-12; 8:45 am]|
BILLING CODE 3510-22-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions and
Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to and Deletions from
the Procurement List.

SUMMARY: This action adds services to
the Procurement List that will be
provided by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and
deletes products and services from the
Procurement List previously furnished
by such agencies.

DATES: Effective Date: 3/26/2012.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202—-3259.

FOR FURTHER INFORMATION CONTACT:
Barry S. Lineback, Telephone: (703)
603—-7740, Fax: (703) 603—0655, or email
CMTEFedReg@AbilityOne.gov.
SUPPLEMENTARY INFORMATION:

Additions

On 12/23/2011 (76 FR 80346); 12/30/
2011 (76 FR 82282-82283); and 1/6/
2012 (77 FR 780), the Committee for
Purchase From People Who Are Blind
or Severely Disabled published notices
of proposed additions to the
Procurement List.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the services and impact of the additions
on the current or most recent
contractors, the Committee has
determined that the services listed
below are suitable for procurement by
the Federal Government under 41 U.S.C.
8501-8506 and 41 CFR 51-2.4.
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Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will provide the
services to the Government.

2. The action will result in
authorizing small entities to provide the
services to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 8501-8506) in
connection with the services proposed
for addition to the Procurement List.

End of Certification

Accordingly, the following services
are added to the Procurement List:

Services

Service Type/Location: Custodial Service,
Eastern ARNG Aviation Training Site,
Capital City Airport Hanger 2, 240
Airport Road, New Cumberland, PA.

NPA: Opportunity Center, Incorporated,
Wilmington, DE.

Contracting Activity: Dept of the Army,
W7NX USPFO Activity PA ARNG,
Annville, PA.

Service Type/Location: Grounds
Maintenance, National Weather Service,
5655 Hollywood Ave., Shreveport, LA.

NPA: Goodwill Industries of North
Louisiana, Inc., Shreveport, LA.

Contracting Activity: Dept of Commerce,
National Oceanic and Atmospheric
Administration, Boulder, CO.

Service Type/Location: Janitorial, FAA Mike
Monroney Aeronautical Center, 6500 S.
MacArthur Blvd., Oklahoma City, OK.

NPA: Dale Rogers Training Center, Inc.,
Oklahoma City, OK.

Contracting Activity: Dept of Transportation,
Federal Aviation Administration,
Oklahoma City, OK.

Service Type/Location: Custodial Service and
Grounds Maintenance, Salmon Airbase,
8 Industrial Lane, US Forest Service,
Salmon, ID.

NPA: Development Workshop, Inc., Idaho
Falls, ID.

Contracting Activity: US Forest Service,
Caribou-Targhee National Forest, Idaho
Falls, ID.

Service Type/Location: Custodial and
Grounds Maintenance, US Border
Station, 160 Garrison Street, Eagle Pass,
TX, US Border Station, 500 Adams
Street, Eagle Pass, TX, VACIS Border
Station, 500 Adams Street, Eagle Pass,
TX.

NPA: Endeavors Unlimited, Inc., San
Antonio, TX.

Contracting Activity: General Services
Administration, Public Buildings

Service, ACQ MGT SVC BR, Fort Worth,
TX.

Service Type/Location: Mail Services,
National Finance Center, (Offsite: 2762
Rand Rd., Indianapolis, IN), 13800 Old
Gentilly Road, New Orleans, LA.

NPA: Anthony Wayne Rehabilitation Ctr for
Handicapped and Blind, Inc., Fort
Wayne, IN.

Contracting Activity: Dept of Agriculture,
USDA, Office of the Chief Financial
Officer, Washington, DC.

Deletions

On 10/14/2011 (76 FR 63905-63906);
10/21/2011 (76 FR 65501-65502); 10/
28/2011 (76 FR 66913-66914); and 12/
30/2011 (76 FR 82282—82283), the
Committee for Purchase From People
Who Are Blind or Severely Disabled
published notices of proposed deletions
from the Procurement List.

After consideration of the relevant
matter presented, the Committee has
determined that the products and
services listed below are no longer
suitable for procurement by the Federal
Government under 41 U.S.C. 8501-8506
and 41 CFR 51-2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in
additional reporting, recordkeeping or
other compliance requirements for small
entities.

2. The action may result in
authorizing small entities to furnish the
products and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 8501-8506) in
connection with the products and
services deleted from the Procurement
List.

End of Certification

Accordingly, the following products
and services are deleted from the
Procurement List:

Products

Pad, Cooling, Chemical

NSN: 6530-00-133-4299.

NPA: Employ+Ability, Inc., Braintree, MA.

Contracting Activity: Defense Logistics
Agency Troop Support, Philadelphia,
PA

NSN: 7490-01-483—-8984—Paper Shredder,
Cross Cut.

NSN: 7490-01-483—-8985—Paper Shredder,
Strip Cut.

NSN: 7490-01-483-8990—Paper Shredder,
Strip Cut.

NSN: 7490-01-483—-8991—Paper Shredder,

Cross Cut.

NPA: L.C. Industries for the Blind, Inc.,
Durham, NC.

Contracting Activity: General Services
Administration, New York, NY.

Services

Service Type/Location: Removal of Tool
Identification Numbers, Tinker Air Force
Base, OK.

NPA: Work Activity Center, Inc., Moore, OK.

Contracting Activity: Dept of the Air Force,
FA8101 OC ALC PKO, Tinker AFB, OK.

Service Type/Location: Janitorial/Custodial,
FAA NAVAIDS Communication,
Building 1300, Spokane International
Airport, Spokane, WA.

NPA: Career Connections, Spokane, WA.

Contracting Activity: Department of
Transportation, Massena, NY.

Service Type/Location: Janitorial/Custodial,
Naval & Marine Corps Reserve Center,
4087 West Harvard, Boise, ID.

NPA: Western Idaho Training Company,
Caldwell, ID.

Contracting Activity: Dept of the Navy, Navy
Region Northwest Reserve, Everett, WA.

Barry S. Lineback,

Director, Business Operations.

[FR Doc. 2012—4311 Filed 2—-23-12; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed Additions to the
Procurement List.

SUMMARY: The Committee is proposing
to add a product and service to the
Procurement List that will be furnished
by nonprofit agencies employing
persons who are blind or have other
severe disabilities.

Comments Must Be Received on or
Before: 3/26/2012.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202—-3259.

FOR FURTHER INFORMATION OR TO SUBMIT
COMMENTS CONTACT: Barry S. Lineback,
Telephone: (703) 6037740, Fax: (703)
603—-0655, or email
CMTEFedReg@AbilityOne.gov.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 8503(a)(2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the proposed actions.
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Additions

If the Committee approves the
proposed additions, the entities of the
Federal Government identified in this
notice will be required to procure the
product and service listed below from
nonprofit agencies employing persons
who are blind or have other severe
disabilities.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action will not
result in any additional reporting,
recordkeeping or other compliance
requirements for small entities other
than the small organizations that will
furnish the product and service to the
Government.

2. If approved, the action will result
in authorizing small entities to furnish
the product and service to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 8501-8506) in
connection with the product and service
proposed for addition to the
Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

End of Certification

The following product and service are
proposed for addition to the
Procurement List for production by the
nonprofit agencies listed:

Product

NSN: 6510-00-786—-3736—Pad, Isopropyl
Alcohol Impregnated, 17 x 1.375”.
NPA: Lighthouse Central Florida, Orlando,

FL.

Contracting Activity: Defense Logistics
Agency Troop Support, Philadelphia,
PA.

Coverage: C-List for 25% of the requirement
of the Department of Defense, as
aggregated by the Defense Logistics
Agency Troop Support, Philadelphia,
PA.

Service

Service Type/Location: Janitorial Service,
U.S. Coast Guard Sector New Orleans,
200 Hendee Street, New Orleans, LA.

NPA: The Arc of Greater New Orleans,
Metairie, LA.

Contracting Activity: Department of
Homeland Security, U.S. Coast Guard,

SILC East, Norfolk, VA.

Barry S. Lineback,

Director, Business Operations.

[FR Doc. 2012—4312 Filed 2—23—12; 8:45 am|
BILLING CODE 6353-01-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

[Docket No. CFPB-2012-0006]

Proposed Collection; Comment
Request

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Notice and request for comment.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) and as
part of its continuing effort to reduce
paperwork and respondent burden,
invites the general public and other
Federal agencies to take this
opportunity to comment on a proposed
information collection, as required by
the Paperwork Reduction Act of 1995.
The Bureau is soliciting comments on a
request for background information and
financial disclosure from nominees to
serve on Advisory Boards, Groups, or
Committees that the Bureau may
establish, including the Consumer
Advisory Board mandated by the
Consumer Financial Protection Act.

DATES: Written comments must be
received on or before April 24, 2012 to
be assured of consideration.

ADDRESSES: You may submit comments,
identified by agency name and Docket
No. CFPB-2012-0006, by any of the
following methods:

e Electronic: http://
www.regulations.gov. Follow the
instructions for submitting comments.

o Mail or Hand Delivery/Courier:
Chris Willey, Chief Information Officer,
Consumer Financial Protection Bureau,
1500 Pennsylvania Avenue NW. (Attn:
1801 L Street), Washington, DC 20220.

o All submissions must include the
agency name and docket number for this
notice. In general all comments received
will be posted without change to
http://www.regulations.gov. In addition,
comments will be available for public
inspection and copying at 1700 G Street
NW., Washington, DC 20006, on official
business days between the hours of 10
a.m. and 5 p.m. Eastern Time. You can
make an appointment to inspect
comments by telephoning (202) 435—
7275. All comments, including
attachments and other supporting
materials, will become part of the public
record and subject to public disclosure.
You should submit only information

that you wish to make available
publicly. In view of possible delays in
mail delivery, please also notify Chris
Willey by email Chris.Willey@cfpb.gov,
or telephone 202-435-7741.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Kimberly Miller,
Management Analyst, Consumer
Financial Protection Bureau; (202) 435—
7451.

SUPPLEMENTARY INFORMATION: The Dodd-
Frank Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act), Public
Law No. 111-203, Title X, Section 1014
(12 U.S.C. 5494) requires the CFPB to
establish a Consumer Advisory Board
(CAB) to advise and consult with the
Bureau in the exercise of its functions
under the Federal consumer financial
laws, and to provide information on
emerging practices in the consumer
financial products or services industry,
including regional trends, concerns, and
other relevant information. In addition,
the CFPB anticipates that it may
establish additional advisory boards,
groups, or committees in the future to
advise and consult with the Bureau in
the exercise of its functions.

This information collection will allow
the CFPB to standardize the way it
obtains information on the
qualifications of individuals nominated
to the CAB and to other CFPB advisory
boards and committees that may be
established by the Director of CFPB. For
certain applicants who are being
strongly considered for board or
committee membership, CFPB will use
this information to perform a
background check, conduct a conflict of
interest review and perform other
similar due diligence activities
associated with the selection of
members on CFPB advisory boards and
committees.

Title of Collection: Applications for
Advisory Boards, Groups, and
Committees.

Type of Review: New Collection.

Affected Public: Individuals.

Estimated Number of Respondents:
30.

Estimated Number of Responses per
Respondent: 1.

Estimated Average Time per
Respondent: 1 hour.

Estimated Total Annual Burden
Hours: 30 x 1 = 30 hours.

Request for Comments: Comments
submitted in response to this notice will
be summarized and included in the
request for OMB approval. All
comments will become a matter of
public record. The public and other
Federal agencies are invited to
submitted written comments on: (a)
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Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s
estimates of the burden of the collection
of information; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

Dated: February 21, 2012.

Chris Willey,

Chief Information Officer, Consumer
Financial Protection Bureau.

[FR Doc. 2012-4337 Filed 2-23-12; 8:45 am]
BILLING CODE 3170-AM-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Revised Non-Foreign Overseas Per
Diem Rates

AGENCY: Per Diem, Travel and
Transportation Allowance Committee,
DoD.

ACTION: Notice of Revised Non-Foreign
Overseas Per Diem Rates.

SUMMARY: The Per Diem, Travel and
Transportation Allowance Committee is
publishing Civilian Personnel Per Diem
Bulletin Number 280. This bulletin lists
revisions in the per diem rates
prescribed for U.S. Government
employees for official travel in Alaska,
Hawaii, Puerto Rico, the Northern
Mariana Islands and Possessions of the
United States. AEA changes announced

in Bulletin Number 194 remain in effect.

Bulletin Number 280 is being published
in the Federal Register to assure that
travelers are paid per diem at the most
current rates.

DATES: Effective Date: March 1, 2012.

FOR FURTHER INFORMATION CONTACT: Mrs.
Sonia Malik, 571-372-1276.

SUPPLEMENTARY INFORMATION: This
document gives notice of revisions in
per diem rates prescribed by the Per
Diem Travel and Transportation
Allowance Committee for non-foreign
areas outside the continental United
States. It supersedes Civilian Personnel
Per Diem Bulletin Number 279.
Distribution of Civilian Personnel Per
Diem Bulletins by mail was
discontinued. Per Diem Bulletins
published periodically in the Federal
Register now constitute the only
notification of revisions in per diem
rates to agencies and establishments
outside the Department of Defense. For
more information or questions about per
diem rates, please contact your local
travel office. The text of the Bulletin
follows: The changes in Civilian
Bulletin 280 are updated rates for Puerto
Rico.

Dated: February 21, 2012.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

BILLING CODE 5001-06-P
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Maximum Per Diem Rates for official travel in Alaska, Hawaii, the Commonwealths of
Puerto Rico and the Northern Islands and Possessions of the United States by Federal
Government civilian employees.

MAXIMUM MEALS AND MAXIMUM
LODGING INCIDENTALS PER DIEM
RATE
AMOUNT + RATE = EFFECTIVE
(n) (B) (C) DATE
LOCALITY
ALASKA
[OTHER]
01/01 - 12/31 110 105 215 2/1/2012
ADAK
01/01 - 12/31 120 79 199 7/1/2003
ANCHORAGE [INCL NAV RES]
05/16 - 09/30 181 104 285 2/1/2012
10/01 - 05/15 99 96 195 2/1/2012
BARROW
01/01 - 12/31 159 95 254 10/1/2002
BETHEL
01/01 - 12/31 157 99 256 7/1/2011
BETTLES
01/01 - 12/31 135 62 197 10/1/2004
CLEAR AB
01/01 - 12/31 90 82 172 10/1/2006
COLDFOOT
01/01 - 12/31 165 70 235 10/1/2006
COPPER CENTER
09/16 - 05/14 99 95 194 2/1/2012
05/15 - 09/15 149 99 248 2/1/2012
CORDOVA
01/01 - 12/31 95 109 204 2/1/2012
CRAIG
10/01 - 04/30 99 78 177 11/1/2011
05/01 - 09/30 129 81 210 11/1/2011
DELTA JUNCTION
01/01 - 12/31 129 62 191 2/1/2012
DENALI NATIONAL PARK
05/01 - 09/30 159 101 260 2/1/2012
10/01 - 04/30 89 94 183 2/1/2012
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MAXIMUM MEALS AND MAXIMUM
LODGING INCIDENTALS PER DIEM
AMOUNT RATE RATE EFFECTIVE
(A) (B) (©) DATE
LOCALITY
DILLINGHAM
05/15 - 10/15 185 111 296 1/1/2011
10/16 - 05/14 169 109 278 1/1/2011
DUTCH HARBOR-UNALASKA
01/01 - 12/31 121 102 223 2/1/2012
EARECKSON AIR STATION
01/01 - 12/31 90 77 167 6/1/2007
EIELSON AFB
09/16 - 05/14 75 92 167 2/1/2012
05/15 - 09/15 175 102 277 2/1/2012
ELFIN COVE
01/01 - 12/31 175 46 221 2/1/2012
ELMENDORF AFB
05/16 - 09/30 181 104 285 2/1/2012
10/01 - 05/15 99 96 195 2/1/2012
FAIRBANKS
05/15 - 09/15 175 102 277 2/1/2012
09/16 - 05/14 75 92 167 2/1/2012
FOOTLOOSE
01/01 - 12/31 175 18 193 10/1/2002
FT. GREELY
01/01 - 12/31 129 62 191 2/1/2012
FT. RICHARDSON
05/16 - 09/30 181 104 285 2/1/2012
10/01 - 05/15 99 96 195 2/1/2012
FT. WAINWRIGHT
05/15 - 09/15 175 102 277 2/1/2012
09/16 - 05/14 75 92 167 2/1/2012
GAMBELL
01/01 - 12/31 105 39 144 1/1/2011
GLENNALLEN
05/15 - 09/15 149 99 248 2/1/2012
09/16 - 05/14 99 95 194 2/1/2012
HAINES
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MAXIMUM MEALS AND MAXIMUM
LODGING INCIDENTALS PER DIEM
AMOUNT + RATE = RATE EFFECTIVE
(A) (B) (©) DATE
LOCALITY
01/01 - 12/31 107 101 208 1/1/2011
HEALY
10/01 - 04/30 89 94 183 2/1/2012
05/01 - 09/30 159 101 260 2/1/2012
HOMER
05/05 - 09/15 79 108 187 2/1/2012
09/16 - 05/04 167 117 284 2/1/2012
JUNEAU
05/16 - 09/15 149 104 253 2/1/2012
09/16 - 05/15 135 103 238 2/1/2012
KAKTOVIK
01/01 - 12/31 165 86 251 10/1/2002
KAVIK CAMP
01/01 - 12/31 150 69 219 10/1/2002
KENATI - SOLDOTNA
09/01 - 04/30 79 92 171 2/1/2012
05/01 - 08/31 179 102 281 2/1/2012
KENNICOTT
01/01 - 12/31 175 111 286 2/1/2012
KETCHIKAN
10/01 - 04/30 140 97 237 2/1/2012
05/01 - 09/30 99 94 193 2/1/2012
KING SALMON
05/01 - 10/01 225 91 316 10/1/2002
10/02 - 04/30 125 81 206 10/1/2002
KLAWOCK
05/01 - 09/30 129 81 210 11/1/2011
10/01 - 04/30 99 78 177 11/1/2011
KODIAK
05/01 - 09/30 152 93 245 2/1/2012
10/01 - 04/30 100 88 188 2/1/2012
KOTZEBUE
01/01 - 12/31 219 115 334 2/1/2012
KULIS AGS
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MAXIMUM MEALS AND MAXIMUM
LODGING INCIDENTALS PER DIEM
AMOUNT RATE RATE EFFECTIVE
(Aa) (B) (©) DATE
LOCALITY
05/16 - 09/30 181 104 285 2/1/2012
10/01 - 05/15 99 96 195 2/1/2012
MCCARTHY
01/01 - 12/31 175 111 286 2/1/2012
MCGRATH
01/01 - 12/31 165 69 234 10/1/2006
MURPHY DOME
05/15 - 09/15 175 102 277 2/1/2012
09/16 - 05/14 75 92 167 2/1/2012
NOME
01/01 - 12/31 140 132 272 2/1/2012
NUIQSUT
01/01 - 12/31 180 53 233 10/1/2002
PETERSBURG
01/01 - 12/31 110 105 215 2/1/2012
POINT HOPE
01/01 - 12/31 200 49 249 1/1/2011
POINT LAY
Ol/Ol - 12/31 225 51 276 8/1/2011
PORT ALEXANDER
01/01 - 12/31 150 43 193 8/1/2010
PORT ALSWORTH
01/01 - 12/31 135 88 223 10/1/2002
PRUDHOE BAY
01/01 - 12/31 170 68 238 1/1/2011
SELDOVIA
05/05 - 09/15 79 108 187 2/1/2012
09/16 - 05/04 167 117 284 2/1/2012
SEWARD
10/16 - 04/30 85 95 180 2/1/2012
05/01 - 10/15 172 103 275 2/1/2012
SITKA-MT. EDGECUMBE
10/01 - 04/30 99 90 189 2/1/2012
05/01 - 09/30 119 92 211 2/1/2012
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MAXIMUM MEALS AND MAXIMUM
LODGING INCIDENTALS PER DIEM
AMOUNT + RATE = RATE EFFECTIVE
(A) (B) (©) DATE
LOCALITY
SKAGWAY
05/01 - 09/30 99 94 193 2/1/2012
10/01 - 04/30 140 97 237 2/1/2012
SLANA
05/01 - 09/30 139 55 194 2/1/2005
10/01 - 04/30 99 55 154 2/1/2005
SPRUCE CAPE
10/01 - 04/30 100 88 188 2/1/2012
05/01 - 09/30 152 93 245 2/1/2012
ST. GEORGE
01/01 - 12/31 129 55 184 6/1/2004
TALKEETNA
01/01 - 12/31 100 89 189 10/1/2002
TANANA
01/01 - 12/31 140 132 272 2/1/2012
TOK
05/15 - 09/30 95 89 184 2/1/2012
10/01 - 05/14 85 88 173 2/1/2012
UMIAT
01/01 - 12/31 350 64 414 2/1/2012
VALDEZ
05/16 - 09/14 159 89 248 2/1/2012
09/15 - 05/15 119 85 204 2/1/2012
WAINWRIGHT
01/01 - 12/31 175 83 258 1/1/2011
WASILLA
05/01 - 09/30 153 90 243 2/1/2012
10/01 - 04/30 89 84 173 2/1/2012
WRANGELL
10/01 - 04/30 140 97 237 2/1/2012
05/01 - 09/30 99 94 193 2/1/2012
YAKUTAT
01/01 - 12/31 105 94 199 1/1/2