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Transactions will be consistent with the
policies of each of the Existing
Portfolios and the Replacement
Portfolios involved in such
Transactions, as recited in their current
registration statement and reports filed
with the Commission. Finally, the
Section 17 Applicants submit that the
proposed In-Kind Transactions are
consistent with the general purposes of
the 1940 Act.
Conclusion
For the reasons set forth in the
Application, the Section 26 Applicants
request that the Commission issue an
order of approval pursuant to Section
26(c) of the 1940 Act and the Section 17
Applications request an order of
exemption pursuant to Section 17(b) of
the 1940 Act.
For the Commission, by the Division of
Investment Management, pursuant to
delegated authority.
Kevin M. O’Neill,
Deputy Secretary.
[FR Doc. 2012–1482 Filed 1–24–12; 8:45 am]
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I. Background
Section 31 of the Securities Exchange
Act of 1934 (‘‘Exchange Act’’) requires
each national securities exchange and
national securities association to pay
transaction fees to the Commission.1
Specifically, Section 31(b) requires each
national securities exchange to pay to
the Commission fees based on the
aggregate dollar amount of sales of
certain securities transacted on the
exchange.2 Section 31(c) requires each
national securities association to pay to
the Commission fees based on the
aggregate dollar amount of sales of
certain securities transacted by or
through any member of the association
other than on an exchange.3
Section 31 of the Exchange Act
requires the Commission to annually
adjust the fee rates applicable under
Sections 31(b) and (c) to a uniform
adjusted rate, and in some
circumstances, to also make a mid-year
adjustment. On April 29, 2011, the
Commission issued an order
establishing the uniform adjusted rate
1 15

U.S.C. 78ee.
U.S.C. 78ee(b).
3 15 U.S.C. 78ee(c).
2 15
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for fiscal year 2012 and beyond.4 We
noted in that order, however, that if a
regular appropriation to the
Commission for fiscal year 2012 was not
enacted by October 1, 2011, the new
uniform adjusted rate would never go
into effect and the Commission would
need to establish a new uniform
adjusted rate for fiscal year 2012
pursuant to amendments made to
Section 31 of Exchange Act by the
Dodd-Frank Wall Street Reform and
Consumer Protection Act (‘‘Dodd-Frank
Act’’).5 Because a regular appropriation
to the Commission for fiscal year 2012
was not enacted by October 1, 2011, the
Commission now is required to
establish a new fee rate for fiscal year
2012 pursuant to the amended
provisions of Section 31 of the Exchange
Act.
II. Fiscal Year 2012 Annual Adjustment
to the Fee Rate
The Dodd-Frank Act amendments to
Section 31 of the Exchange Act establish
a new method for annually adjusting the
fee rates applicable under Sections 31(b)
and (c) of the Exchange Act.
Specifically, the Commission must now
adjust the fee rates to a uniform adjusted
rate that is reasonably likely to produce
aggregate fee collections (including
assessments on security futures
transactions) equal to the regular
appropriation to the Commission for the
applicable fiscal year.6 In short, the new
fee rate is determined by (1) subtracting
the sum of fees estimated to be collected
during fiscal year 2012 prior to the
effective date of the new fee rate and
4 Exchange Act Rel. No. 34–64373, Order Making
Fiscal Year 2012 Annual Adjustments to the Fee
Rates Applicable under Section 31 of the Securities
Exchange Act of 1934 (April 29, 2011).]
5 Prior to amendment by the Dodd-Frank Act,
Section 31(j)(4)(A) of the Exchange Act provided
that the fiscal year 2012 annual adjustments to the
fee rates applicable under Sections 31(b) and (c) of
the Exchange Act shall take effect on the later of
October 1, 2011, or 30 days after the date on which
a regular appropriation to the Commission for fiscal
year 2012 is enacted.
Section 991 of the Dodd-Frank Act, however,
amended Section 31 of the Exchange Act effective
on the later of October 1, 2011 or the date of
enactment of an Act making a regular appropriation
to the Commission for fiscal year 2012. Those
amendments are now effective, because a regular
appropriation to the Commission was enacted on
December 23, 2011. The amendments require the
Commission to make a new adjustment to the fee
rates applicable under Section 31 for fiscal year
2012.
6 See 15 U.S.C. 78ee(j)(1) (The Commission must
adjust the rates under Sections 31(b) and (c) to a
‘‘uniform adjusted rate that, when applied to the
baseline estimate of the aggregate dollar amount of
sales for such fiscal year, is reasonably likely to
produce aggregate fee collections under [Section 31]
(including assessments collected under [Section
31(d)]) that are equal to the regular appropriation
to the Commission by Congress for such fiscal
year.’’).
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estimated assessments on securities
futures transactions to be collected
under Section 31(d) of the Exchange Act
for all of fiscal year 2012 from an
amount equal to the regular
appropriation to the Commission for
fiscal year 2012, and (2) dividing the
difference by the estimated aggregate
dollar amount of sales for the remainder
of the fiscal year following the effective
date of the new fee rate.
The regular appropriation to the
Commission for fiscal year 2012 is
$1,321,000,000. The Commission
estimates that it will collect
$503,552,340 in fees for the period prior
to the effective date of the new fee rate
and $17,328 in assessments on round
turn transactions in security futures
products during all of fiscal year 2012.7
Using a methodology for estimating the
aggregate dollar amount of sales for the
remainder of fiscal year 2012
(developed after consultation with the
Congressional Budget Office and the
Office of Management and Budget), the
Commission estimates that the aggregate
dollar amount of sales for the remainder
of fiscal year 2012 to be
$45,419,684,665,277.
As described above, the uniform
adjusted rate is computed by dividing
the residual fees to be collected of
$817,430,332 by the estimate of the
aggregate dollar amount of sales for the
remainder of fiscal year 2012 of
$45,419,684,665,277. This results in a
uniform adjusted rate for fiscal year
2012 of $18.00 per million.8
III. Effective Dates of the Annual
Adjustments
Section 31(j)(4)(A) of the Exchange
Act provides that the fiscal year 2012
annual adjustments to the fee rates
applicable under Sections 31(b) and (c)
of the Exchange Act shall take effect on
the later of October 1, 2011, or 60 days
after the date on which a regular
appropriation to the Commission for
fiscal year 2012 is enacted. The regular
appropriation to the Commission for
fiscal year 2012 was enacted on
December 23, 2011, and accordingly, the
new fee rates applicable under Sections
31(b) and (c) of the Exchange Act will
take effect on February 21, 2012.
7 The estimate of fees to be collected prior to the
effective date of the new fee rate is determined by
applying the current fee rate to the dollar amount
of sales prior to the effective date of the new fee
rate.
8 Appendix A shows the purely arithmetical
process of calculating the fiscal year 2012 annual
adjustment. The appendix also includes the data
used by the Commission in making this adjustment.
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IV. Conclusion
Accordingly, pursuant to Section 31
of the Exchange Act,9
It is hereby ordered that the fee rates
applicable under Sections 31(b) and (c)
of the Exchange Act shall be $18.00 per
million effective on February 21, 2012.
By the Commission.
Elizabeth M. Murphy,
Secretary.

Appendix A
This appendix provides the formula for
determining the annual adjustment to the fee
rates applicable under Sections 31(b) and (c)
of the Exchange Act for fiscal year 2012.10
Section 31 of the Exchange Act requires the
fee rates to be adjusted so that it is reasonably
likely that the Commission will collect
aggregate fees equal to its regular
appropriation for fiscal year 2012. To make
the adjustment, the Commission must project
the aggregate dollar amount of covered sales
of securities on the securities exchanges and
certain over-the-counter markets over the
course of the year. The fee rate equals the
ratio of the Commission’s regular
appropriation for fiscal year 2012 (less the
sum of fees to be collected during fiscal year
2012 prior to the effective date of the new fee
rate and aggregate assessments on security
futures transactions during fiscal year 2012)
to the projected aggregate dollar amount of
covered sales for fiscal year 2012 (less the
aggregate dollar amount of covered sales
prior to the effective date of the new fee rate).
For 2012, the Commission has estimated
the aggregate dollar amount of covered sales
by projecting forward the trend established in
the previous decade. More specifically, the
dollar amount of covered sales was
forecasted for months subsequent to
November 2011, the last month for which the
Commission has data on the dollar volume of
covered sales.11
9 15

U.S.C. 78ee(j).
requires that the Commission make a
mid-year adjustment to the fee rate if four months
into the fiscal year it determines that its forecasts
of aggregate dollar volume are reasonably likely to
be off by 10% or more.
11 To determine the availability of data, the
Commission compares the date of the appropriation
with the date the transaction data are due from the
exchanges (10 business days after the end of the
month). If the business day following the date of the
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The following sections describe this
process in detail.
A. Baseline Estimate of the Aggregate Dollar
Amount of Covered Sales for Fiscal Year
2012
First, calculate the average daily dollar
amount of covered sales (ADS) for each
month in the sample (November 2001—
November 2011). The monthly aggregate
dollar amount of covered sales (exchange
plus certain over-the-counter markets) is
presented in column C of Table A.
Next, calculate the change in the natural
logarithm of ADS from month to month. The
average monthly percentage growth of ADS
over the entire sample is 0.0087 and the
standard deviation is 0.126. Assuming the
monthly percentage change in ADS follows a
random walk, calculating the expected
monthly percentage growth rate for the full
sample is straightforward. The expected
monthly percentage growth rate of ADS is
1.7%.
Now, use the expected monthly percentage
growth rate to forecast total dollar volume.
For example, one can use the ADS for
November 2011 ($261,614,593,980) to
forecast ADS for December 2011
($265,994,342,797 = $261,614,593,980 ×
1.017).12 Multiply by the number of trading
days in December 2011 (21) to obtain a
forecast of the total dollar volume for the
month ($5,585,881,198,747). Repeat the
method to generate forecasts for subsequent
months.
The forecasts for total dollar volume of
covered sales are in column G of Table A.
The following is a more formal
(mathematical) description of the procedure:
1. Divide each month’s total dollar volume
(column C) by the number of trading days in
that month (column B) to obtain the average
daily dollar volume (ADS, column D).
2. For each month t, calculate the change
in ADS from the previous month as Dt = log
(ADSt/ADSt-1), where log (x) denotes the
natural logarithm of x.
appropriation is equal to or subsequent to the date
the data are due from the exchanges, the
Commission uses these data. The appropriation was
signed on December 23. The first business day after
this date was December 27. Data for November were
due from the exchanges on December 14. So the
Commission used November 2011 and earlier data
to forecast volume for December 2011 and later
months.
12 The value 1.017 has been rounded. All
computations are done with the unrounded value.
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3. Calculate the mean and standard
deviation of the series {D1, D2, ... , D120}.
These are given by m = 0.0087 and s = 0.126,
respectively.
4. Assume that the natural logarithm of
ADS follows a random walk, so that Ds and
Dt are statistically independent for any two
months s and t.
5. Under the assumption that Dt is normally
distributed, the expected value of ADSt/
ADSt-1 is given by exp (m + s2/2), or on
average ADSt = 1.017 × ADSt-1.
6. For December 2011, this gives a forecast
ADS of 1.017 × $261,614,593,980 =
$265,994,342,797. Multiply this figure by the
21 trading days in December 2011 to obtain
a total dollar volume forecast of
$5,585,881,198,747.
7. For January 2012, multiply the
December 2011 ADS forecast by 1.017 to
obtain a forecast ADS of $270,447,413,976.
Multiply this figure by the 20 trading days in
January 2012 to obtain a total dollar volume
forecast of $5,408,948,279,516.
8. Repeat this procedure for subsequent
months.
B. Using the Forecasts From A To Calculate
the New Fee Rate
1. Use Table A to estimate fees collected
for the period 10/1/11 through 2/20/12. The
projected aggregate dollar amount of covered
sales for this period is $26,226,684,370,811.
Actual and projected fee collections at the
current fee rate of 0.0000192 are
$503,552,340.
2. Estimate the amount of assessments on
securities futures products collected during
10/1/11 and 9/30/12 to be $17,328 by
projecting a 1.7% monthly increase from a
base of $1,387 in November 2011.
3. Subtract the amounts $503,552,340 and
$17,328 from the target offsetting collection
amount set by Congress of $1,321,000,000
leaving $817,430,332 to be collected on
dollar volume for the period 2/21/12 through
9/30/12.
4. Use Table A to estimate dollar volume
for the period 2/21/12 through 9/30/12. The
estimate is $45,419,684,665,277. Finally,
compute the fee rate required to produce the
additional $817,430,332 in revenue. This rate
is $817,430,332 divided by
$45,419,684,665,277 or 0.0000179973.
5. Round the result to the seventh decimal
point, yielding a rate of .0000180 (or $18.00
per million).
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A. Self-Regulatory Organization’s
Statement of the Purpose of, and the
Statutory Basis for, the Proposed Rule
Change

[FR Doc. 2012–1522 Filed 1–24–12; 8:45 am]
BILLING CODE C

SECURITIES AND EXCHANGE
COMMISSION
[Release No. 34–66187; File No. SR–BYX–
2012–002]

Self-Regulatory Organizations; BATS
Y–Exchange, Inc.; Notice of Filing and
Immediate Effectiveness of a Proposed
Rule Change To Extend the Pilot
Program Related to Clearly Erroneous
Execution Reviews
January 19, 2012.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934 (the
‘‘Act’’),1 and Rule 19b–4 thereunder,2
notice is hereby given that on January 6,
2012, BATS Y–Exchange, Inc. (the
‘‘Exchange’’ or ‘‘BYX’’) filed with the
Securities and Exchange Commission
(‘‘Commission’’) the proposed rule
change as described in Items I and II
below, which Items have been prepared
by the Exchange. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.
I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change
The Exchange is filing with the
Commission a proposal to extend a pilot
program related to Rule 11.17, entitled
‘‘Clearly Erroneous Executions.’’
The text of the proposed rule change
is available at the Exchange’s Web site
at http://www.batstrading.com, at the
principal office of the Exchange, and at
the Commission’s Public Reference
Room.
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II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change
In its filing with the Commission, the
Exchange included statements
concerning the purpose of and basis for
the proposed rule change and discussed
any comments it received on the
proposed rule change. The text of these
statements may be examined at the
places specified in Item IV below. The
Exchange has prepared summaries, set
forth in Sections A, B, and C below, of
the most significant parts of such
statements.
1 15
2 17

U.S.C. 78s(b)(1).
CFR 240.19b–4.
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1. Purpose
The purpose of this filing is to extend
the effectiveness of the Exchange’s
current rule applicable to Clearly
Erroneous Executions, Rule 11.17. The
rule, explained in further detail below,
is currently operating as a pilot program
set to expire on January 31, 2012.3 The
Exchange proposes to extend the pilot
program to July 31, 2012.
On October 4, 2010, the Exchange
filed an immediately effective filing to
adopt various rule changes to bring BYX
Rules up to date with the changes that
had been made to the rules of BATS
Exchange, Inc., the Exchange’s affiliate,
while BYX’s Form 1 Application to
register as a national security exchange
was pending approval. Such changes
included changes to the Exchange’s
Rule 11.17, on a pilot basis, to provide
for uniform treatment: (1) Of clearly
erroneous execution reviews in multistock events involving twenty or more
securities; and (2) in the event
transactions occur that result in the
issuance of an individual stock trading
pause by the primary market and
subsequent transactions that occur
before the trading pause is in effect on
the Exchange.4 The Exchange also
adopted additional changes to Rule
11.17 that reduced the ability of the
Exchange to deviate from the objective
standards set forth in Rule 11.17.5 The
Exchange believes the benefits to market
participants from the more objective
clearly erroneous executions rule
should continue on a pilot basis.
2. Statutory Basis
The Exchange believes that its
proposal is consistent with the
requirements of the Act and the rules
and regulations thereunder that are
applicable to a national securities
exchange, and, in particular, with the
requirements of Section 6(b) of the Act.6
In particular, the proposal is consistent
with Section 6(b)(5) of the Act,7 because
it would promote just and equitable
principles of trade, remove
impediments to, and perfect the
mechanism of, a free and open market
and a national market system. The
3 See Securities Exchange Act Release No. 65077
(August 9, 2011), 76 FR 50795 (August 16, 2011)
(SR–BYX–2011–017).
4 See Securities Exchange Act Release No. 63097
(October 13, 2010), 75 FR 64767 (October 20, 2010)
(SR–BYX–2010–002).
5 Id.
6 15 U.S.C. 78f(b).
7 15 U.S.C. 78f(b)(5).
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Exchange believes that the pilot
program promotes just and equitable
principles of trade in that it promotes
transparency and uniformity across
markets concerning review of
transactions as clearly erroneous. More
specifically, the Exchange believes that
the extension of the pilot would help
assure that the determination of whether
a clearly erroneous trade has occurred
will be based on clear and objective
criteria, and that the resolution of the
incident will occur promptly through a
transparent process. The proposed rule
change would also help assure
consistent results in handling erroneous
trades across the U.S. markets, thus
furthering fair and orderly markets, the
protection of investors and the public
interest.
B. Self-Regulatory Organization’s
Statement on Burden on Competition
The Exchange does not believe that
the proposed rule change imposes any
burden on competition.
C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others
The Exchange neither solicited nor
received comments on the proposal.
III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action
The Exchange has filed the proposed
rule change pursuant to Section
19(b)(3)(A)(iii) of the Act 8 and Rule
19b–4(f)(6) thereunder.9 Because the
proposed rule change does not: (i)
Significantly affect the protection of
investors or the public interest; (ii)
impose any significant burden on
competition; and (iii) become operative
prior to 30 days from the date on which
it was filed, or such shorter time as the
Commission may designate, if
consistent with the protection of
investors and the public interest, the
proposed rule change has become
effective pursuant to Section 19(b)(3)(A)
of the Act 10 and Rule 19b–4(f)(6)(iii)
thereunder.11
A proposed rule change filed under
Rule 19b-4(f)(6) 12 normally does not
8 15

U.S.C. 78s(b)(3)(A)(iii).
CFR 240.19b–4(f)(6).
10 15 U.S.C. 78s(b)(3)(A).
11 17 CFR 240.19b–4(f)(6). In addition, Rule 19b–
4(f)(6)(iii) requires the Exchange to give the
Commission written notice of the Exchange’s intent
to file the proposed rule change along with a brief
description and text of the proposed rule change,
at least five business days prior to the date of filing
of the proposed rule change, or such shorter time
as designated by the Commission. The Exchange
has satisfied this requirement.
12 17 CFR 240.19b–4(f)(6).
9 17
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