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Presidential Documents

Title 3—

The President

Proclamation 8763 of December 2, 2011

International Day of Persons With Disabilities, 2011

By the President of the United States of America

A Proclamation

On International Day of Persons with Disabilities, we recommit to ensuring
people living with disabilities enjoy full equality and unhindered participa-
tion in all facets of our national life. We recognize the myriad contributions
that persons with disabilities make at home and abroad, and we remember
that disability rights are universal rights to be recognized and promoted
around the world.

For decades, America has been a global leader in advancing the rights
of people with disabilities. From the Americans with Disabilities Act of
1990 to the Twenty-First Century Communications and Video Accessibility
Act, which I signed last year, we have striven to bring the American dream
and comprehensive opportunities in education, health care, and employment
within reach for every individual. These actions—made possible only through
the tireless and ongoing efforts of the disability community—affirm our
commitment to an equitable and just society where every American can
play a part in securing a prosperous future for our Nation.

To fulfill this promise not only in America, but around the world, my
Administration is putting disability rights at the heart of our Nation’s foreign
policy. With leadership from the Department of State and the United States
Agency for International Development, we are collaborating across govern-
ments and in close consultation with the global disability community to
expand access to education, health care, HIV/AIDS prevention and treatment,
and other development programs. In 2009, we signed the Convention on
the Rights of Persons with Disabilities, which seeks to ensure persons with
disabilities enjoy the same rights and opportunities as all people. If ratified,
the Convention would provide a platform to encourage other countries to
join and implement the Convention, laying a foundation for enhanced bene-
fits and greater protections for the millions of Americans with disabilities
who spend time abroad.

We know from the historic struggle for disability rights in the United States
that disability inclusion is an ongoing effort, and many challenges remain
in securing fundamental human rights for all persons with disabilities around
the world. On International Day of Persons with Disabilities, we press for-
ward, renewing our dedication to embrace diversity, end discrimination,
remove barriers, and uphold the rights, dignity, and equal opportunity of
all people.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim December 3, 2011,
as International Day of Persons with Disabilities. I call on all Americans
to observe this day with appropriate ceremonies, activities, and programs.
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[FR Doc. 2011-31620
Filed 12—-7-11; 8:45 am)]
Billing code 3295-F2-P

IN WITNESS WHEREQOF, I have hereunto set my hand this second day
of December, in the year of our Lord two thousand eleven, and of the
Independence of the United States of America the two hundred and thirty-
sixth.
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Presidential Documents

Executive Order 13592 of December 2, 2011

Improving American Indian and Alaska Native Educational
Opportunities and Strengthening Tribal Colleges and Univer-
sities

By the authority vested in me as President by the Constitution and the
laws of the United States of America, I hereby order as follows:

Section 1. Policy. The United States has a unique political and legal relation-
ship with the federally recognized American Indian and Alaska Native (AI/
AN) tribes across the country, as set forth in the Constitution of the United
States, treaties, Executive Orders, and court decisions. For centuries, the
Federal Government’s relationship with these tribes has been guided by
a trust responsibility—a long-standing commitment on the part of our Govern-
ment to protect the unique rights and ensure the well-being of our Nation’s
tribes, while respecting their tribal sovereignty. In recognition of that special
commitment—and in fulfillment of the solemn obligations it entails—Federal
agencies must help improve educational opportunities provided to all Al/
AN students, including students attending public schools in cities and in
rural areas, students attending schools operated and funded by the Depart-
ment of the Interior’s Bureau of Indian Education (BIE), and students attend-
ing postsecondary institutions, including Tribal Colleges and Universities
(TCUs). This is an urgent need. Recent studies show that AI/AN students
are dropping out of school at an alarming rate, that our Nation has made
little or no progress in closing the achievement gap between AI/AN students
and their non-AI/AN student counterparts, and that many Native languages
are on the verge of extinction.

It is the policy of my Administration to support activities that will strengthen
the Nation by expanding educational opportunities and improving edu-
cational outcomes for all AI/AN students in order to fulfill our commitment
to furthering tribal self-determination and to help ensure that AI/AN students
have an opportunity to learn their Native languages and histories and receive
complete and competitive educations that prepare them for college, careers,
and productive and satisfying lives.

My Administration is also committed to improving educational opportunities
for students attending TCUs. TCUs maintain, preserve, and restore Native
languages and cultural traditions; offer a high-quality college education;
provide career and technical education, job training, and other career-building
programs; and often serve as anchors in some of the country’s poorest
and most remote areas.

Sec. 2. Definitions. (a) ‘“Agency’” means any executive department or agency
designated by the Secretary of Education and the Secretary of the Interior
to participate in this order.

(b) “Indian tribe” means an Indian or Alaska Native tribe, band, nation,
pueblo, village, or community that the Secretary of the Interior acknowledges
to exist as an Indian tribe pursuant to the Federally Recognized Indian
Tribe List Act of 1994, 25 U.S.C. 479a.

(c) “American Indian and Alaska Native” means a member of an Indian
tribe, as membership is defined by the tribe.

(d) “Public school” means a Head Start center or a pre-kindergarten,
elementary, or secondary school that is predominantly funded by public
means through the Federal Government, a State, a local educational agency,
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or an Indian tribal government, including a school operated directly by
or through contract or grant with the BIE, an Indian tribe, or a State,
county, or local government.

(e) “Tribal Colleges and Universities” are those institutions that are char-
tered by their respective Indian tribes through the sovereign authority of
the tribes or by the Federal Government, and defined in section 316 of
the Higher Education Act of 1965 (20 U.S.C. 1059c).

Sec. 3. White House Initiative on American Indian and Alaska Native Edu-
cation.

(a) Establishment. There is hereby established the White House Initiative

on American Indian and Alaska Native Education (Initiative). The Secretary
of Education and the Secretary of the Interior will co-chair the Initiative.
The Secretary of Education shall appoint an Executive Director who shall
be responsible for overseeing implementation of the Initiative. This individual
shall be a senior-level, Department of Education official who shall serve
as the Secretary of Education’s senior policy advisor on Federal policies
affecting AI/AN education.
The Executive Director shall work closely with the BIE Director and shall
provide periodic reports to the Secretaries of Education and the Interior
regarding progress achieved under the Initiative. The Executive Director
shall coordinate frequent consultations with tribal officials and shall provide
staff support for the National Advisory Council on Indian Education (NACIE),
authorized by section 7141 of the Elementary and Secondary Education
Act 0of 1965 (ESEA) (20 U.S.C. 7471).

(b) Mission and Functions. (1) The Initiative shall help expand educational
opportunities and improve educational outcomes for all AI/AN students,
including opportunities to learn their Native languages, cultures, and histories
and receive complete and competitive educations that prepare them for
college, careers, and productive and satisfying lives, by:

(i) working closely with the Executive Office of the President to help
ensure AI/AN participation in the development and implementation of key
Administration priorities;

(ii) strengthening the relationship between the Department of Education,
which has substantial expertise and resources to help improve Indian edu-
cation, and the Department of the Interior and its BIE, which directly operates
or provides grants to tribes to operate an extensive primary, secondary,
and college level school system for AI/AN children and young adults;

(iii) coordinating, in consultation with the Department of Education’s Direc-
tor of Indian Education, programs administered by the Department of Edu-
cation and other executive branch agencies regarding AI/AN education;

(iv) serving as a liaison with other executive branch agencies on Al/
AN issues and advising those agencies on how they might help to promote
AI/AN educational opportunities;

(v) reporting on the development, implementation, and coordination of
education policy and programs that affect AI/AN students;

(vi) furthering tribal sovereignty by supporting efforts, consistent with
applicable law, to build the capacity of tribal educational agencies and
TCUs to provide high-quality education services to AI/AN children;

(vii) developing in partnership with tribal educational agencies a more
routine and streamlined process for entering into agreements for educational
studies conducted on tribal lands;

(viii) developing sufficient data resources to inform progress on Federal
performance indicators, in close collaboration with the Department of Edu-
cation’s National Center for Educational Statistics;

(ix) encouraging and coordinating Federal partnerships with public, private,
philanthropic, and nonprofit entities to help increase the readiness of Al/
AN students for school, college, and careers, and to help increase the number
and percentage of AI/AN students completing college; and
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(x) developing a national network of individuals, organizations, and com-
munities to share best practices in AI/AN education and encouraging them
to implement these practices.

(2) In order to help expand educational opportunities and improve edu-

cation outcomes for AI/AN students, the Initiative shall promote, encour-

age, and undertake efforts, consistent with applicable law, to meet the
following objectives:

(i) increasing the number and percentage of AI/AN children who enter
kindergarten ready for success through improved access to high-quality early
learning programs and services, including Native language immersion pro-
grams, that encourage the learning and development of AI/AN children
from birth through age five;

(ii) supporting the expanded implementation of education reform strategies
that have shown evidence of success in enabling AI/AN students to acquire
a rigorous and well-rounded education and increasing their access to the
support services that prepare them for college, careers, and civic involvement;

(iii) increasing the number and percentage of AI/AN students who have
access to excellent teachers and school leaders, including effective science,
technology, engineering, and mathematics (STEM), language, and special
education teachers, in part by supporting efforts to improve the recruitment,
development, and retention of effective AI/AN teachers and other effective
teachers and school leaders, particularly through TCUs;

(iv) reducing the AI/AN student dropout rate and helping a greater number
and percentage of those students who stay in high school to be ready
for college and careers by the time of their graduation and college completion,
in part by promoting a positive school climate and supporting successful
and innovative dropout-prevention and recovery strategies that better engage
AI/AN youths in their learning and help them catch up academically;

(v) providing pathways that enable those who have dropped out to reenter
educational or training programs and acquire degrees, certificates, or industry-
recognized credentials and obtain quality jobs, and expanding access to
high-quality education programs leading to career advancement, especially
in the STEM fields, by supporting adult, career, and technical education;

(vi) increasing college access and completion for AI/AN students through
strategies to strengthen the capacity of postsecondary institutions, particularly
TCUs; and

(vii) helping to ensure that the unique cultural, educational, and language
needs of AI/AN students are met.
(3) To facilitate a new partnership between the Department of Education
and the Department of the Interior, to improve AI/AN education, the
Executive Director shall work with the BIE Director and develop a Memo-
randum of Understanding (MOU) between the two Departments that will
take advantage of both Departments’ expertise, resources, and facilities.
The MOU shall be completed within 120 days of the date of this order.
Among other things, the MOU shall address how the Departments will
collaborate in carrying out the policy set out in section 1 of this order.
(c) Funding and Administrative Support. Subject to the availability of
appropriations, the Department of Education shall fund the Initiative, includ-
ing NACIE. The Department shall also provide administrative support for
the Initiative to the extent permitted by law and within existing appropria-
tions.

(d) Interagency Working Group. There is established the Interagency Work-
ing Group on AI/AN education and TCUs, which shall be convened by
the Initiative’s Executive Director. The Working Group shall consist of senior
officials from the Department of Education and the Department of the Interior
and officials from the Departments of Justice, Agriculture, Labor, Health
and Human Services, and Energy, the Environmental Protection Agency,
and the White House Domestic Policy Council, as well as such additional
agencies and offices as the Secretaries of Education and the Interior may
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designate. Senior officials shall be designated by the heads of their respective
agencies and offices. The Secretaries of Education and the Interior shall
serve as the co-chairs of the Interagency Working Group.

(e) Federal Agency Plans. (1) Each agency designated by the co-chairs
as a member of the Interagency Working Group shall develop and implement
a two-part, 4-year plan of the agency’s efforts to fulfill the purposes of
this order, with part one of the plan focusing on all AI/AN students except
for those attending TCUs, and part two focusing on AI/AN students attending
TCUs. Each agency plan shall include:

(i) annual performance indicators and appropriate measurable objectives
with which the agency will measure its success in meeting the goals of
this order;

(ii) information on how the agency intends to increase the capacity of
educational agencies and institutions, including our Nation’s public schools
and TCUs, to deliver high-quality education and related social services to
all AI/AN students; and

(iii) agency efforts to enhance the ability of these educational agencies
and institutions serving AI/AN students to compete effectively for grants,
contracts, cooperative agreements, and other Federal resources with which
to serve the education needs of AI/AN students, and to encourage eligible
schools and colleges serving those students to apply for Federal grants
and participate in Federal education programs, as appropriate. Agency plans
may also emphasize access to high-quality educational opportunities for
AI/AN students, consistent with requirements of the ESEA, the Individuals
with Disabilities Education Act, and other applicable Federal education stat-
utes; the preservation and revitalization of tribal languages and cultural
traditions; and innovative approaches to more seamlessly align early learning,
elementary, and secondary education programs with the work of TCUs.

(2) Submission. Each agency shall submit its plan to the Initiative by
a deadline established by the co-chairs. In consultation with NACIE, the
Initiative shall then review agency plans and develop, for submission
to the President, a synthesized interagency plan to achieve the aims of
this order.

(3) Annual Performance Reports. Each agency shall submit to the Initiative
an Annual Performance Report that measures the agency’s performance
against the objectives set forth in its plan. In consultation with NACIE,
the Initiative shall review and combine Annual Performance Reports from
the various agencies into one annual report, which shall be submitted
to the Secretaries of Education and the Interior for review.

(f) Private Sector. In consultation with NACIE, and consistent with applica-
ble law, the Interagency Working Group, led by the Executive Director,
shall encourage the private sector to assist State- and locally-operated public
schools that serve large numbers of AI/AN students, including those attending
our Nation’s public schools, publicly-funded preschools, and TCUs, through
increased use of such strategies as:

(1) Providing funds to support the preservation and revitalization of Native
languages and cultures;
(2) Providing funds to support increased institutional endowments;

(3) Helping these schools develop expertise in financial and facilities
management, information systems, and curricula; and

(4) Providing resources for the hiring and training of effective teachers
and administrators.
Sec. 4. Study. In carrying out this order, the Secretaries of Education and

the Interior shall study and collect information on the education of AI/
AN students.

Sec. 5. General Provisions. (a) NACIE shall serve as the Initiative’s advisory
committee.
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(b) Insofar as the Federal Advisory Committee Act, as amended (5 U.S.C.
App.), may apply to the Initiative, any functions of the President under
that Act, except for those of reporting to the Congress, shall be performed
by the Secretary of Education, in consultation with the Secretary of the
Interior, in accordance with the guidelines issued by the Administrator
of General Services.

(c) This order revokes Executive Order 13270 of July 3, 2002, Executive
Order 13336 of April 30, 2004, and section 1(n) of Executive Order 13585
of September 30, 2011.

(d) The heads of agencies shall assist and provide such information to
the Initiative as may be necessary to carry out its functions, consistent
with applicable law.

(e) Nothing in this order shall be construed to impair or otherwise affect:

(1) authority granted by law to an executive department, agency, or the
head thereof; or

(2) functions of the Director of the Office of Management and Budget

relating to budgetary, administrative, or legislative proposals.

(f) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
December 2, 2011.
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DEPARTMENT OF AGRICULTURE

Office of the Secretary
2 CFR Part 421

7 CFR Part 3021

RIN 0505AA14

Implementation of Office of
Management and Budget Guidance on
Drug-Free Workplace Requirements
AGENCY: Office of the Secretary, USDA.
ACTION: Direct final rule.

SUMMARY: The Department of
Agriculture (USDA) is removing its
regulation implementing the
Governmentwide common rule on drug-
free workplace requirements for
financial assistance, currently located
within part 3021 of Title 7 of the Code
of Federal Regulations (CFR), and
issuing a new regulation to adopt the
Office of Management and Budget
(OMB) guidance at 2 CFR part 182. This
regulatory action implements OMB’s
initiative to streamline and consolidate
into one title of the CFR all Federal
regulations on drug-free workplace
requirements for financial assistance.
These changes constitute an
administrative simplification that would
make no substantive change in USDA’s
policy or procedures for drug-free
workplace.

DATES: This direct final rule is effective
on February 6, 2012 without further
action. Submit comments by January 9,
2012 on any unintended changes this
action makes in USDA’s policies and
procedures for drug-free workplace. All
comments on unintended changes will
be considered and, if warranted, USDA
will publish a timely withdrawal of the
rule in the Federal Register.

ADDRESSES: You may submit comments,
identified by docket number and/or RIN

Number, by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: james.mcstay@cfo.usda.gov.
Include [docket number and/or RIN
number] in the subject line of the
message.

e Fax:James McStay at (202) 690—
1529.

e Mail: OCFO/CTGPD, Room 3409-A,
Stop 9010, 1400 Independence Avenue
SW., Washington, DC 20250-9010.

e Hand Delivery/Courier: OCFO/
CTGPD, Room 3409-A, 1400
Independence Avenue SW.,
Washington, DC 20250.

All submissions received must include
the agency name and RIN for this
rulemaking. All comments received will
be posted without change to http://
www.regulations.gov, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT:
James McStay, (202) 720-0589, Email:
james.mcstay@cfo.usda.gov; or Steve
Lowery, (202) 720-1568, Email: steve.
lowery@osec.usda.gov.

SUPPLEMENTARY INFORMATION:

Background

On November 18, 1988, Congress
enacted the Drug-Free Workplace Act of
1988 (Pub. L. 100-690, Title V, Subtitle
D; 41 U.S.C. 701, et seq.) as a part of
omnibus drug legislation. Federal
agencies issued an interim final
common rule to implement the Act as
it applied to grants (53 FR 4946, January
31, 1989). The rule was a subpart of the
Governmentwide common rule on
nonprocurement suspension and
debarment. The agencies issued a final
common rule after consideration of
public comments (55 FR 21681, May 25,
1990).

The agencies proposed an update to
the drug-free workplace common rule in
2002 (67 FR 3266, January 23, 2002) and
finalized it in 2003 (68 FR 66534,
November 26, 2003). The updated
common rule was redrafted in plain
language and adopted as a separate part,
independent from the common rule on
nonprocurement suspension and
debarment. Based on an amendment to
the drug-free workplace requirements in
41 U.S.C. 702 (Pub. L. 105-85, div. A,
title VIII, Sec. 809, Nov. 18, 1997, 111
Stat. 1838), the update also allowed
multiple enforcement options from

which agencies could select, rather than
requiring use of a certification in all
cases.

When it established Title 2 of the CFR
as the new central location for OMB
guidance and agency implementing
regulations concerning grants and
agreements (69 FR 26276, May 11,
2004), OMB announced its intention to
replace common rules with OMB
guidance that agencies could adopt in
brief regulations. OMB began that
process by proposing (70 FR 51863,
August 31, 2005) and finalizing (71 FR
66431, November 15, 2006)
Governmentwide guidance on
nonprocurement suspension and
debarment in 2 CFR part 180.

As the next step in that process, OMB
proposed for comment (73 FR 55776,
September 26, 2008) and finalized (74
FR 28149, June 15, 2009)
Governmentwide guidance with policies
and procedures to implement drug-free
workplace requirements for financial
assistance. The guidance requires each
agency to replace the common rule on
drug-free workplace requirements that
the agency previously issued in its own
CFR title with a brief regulation in 2
CFR adopting the Governmentwide
policies and procedures. One advantage
of this approach is that it reduces the
total volume of drug-free workplace
regulations. A second advantage is that
it collocates OMB’s guidance and all of
the agencies’ implementing regulations
in 2 CFR.

The Current Regulatory Actions

As the OMB guidance requires, USDA
is taking two regulatory actions. First,
we are removing the drug-free
workplace common rule from 7 CFR
part 3021. Second, to replace the
common rule, we are issuing a brief
regulation in 2 CFR part 421 to adopt
the Governmentwide policies and
procedures in the OMB guidance.

Invitation To Comment

Taken together, these regulatory
actions are solely an administrative
simplification and are not intended to
make any substantive change in policies
or procedures. In soliciting comments
on these actions, we therefore are not
seeking to revisit substantive issues that
were resolved during the development
of the final common rule in 2003. We
are inviting comments specifically on
any unintended changes in substantive
content that the new part in 2 CFR
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would make relative to the common rule
at 7 CFR part 3021.

Administrative Procedure Act

Under the Administrative Procedure
Act (5 U.S.C. 553), agencies generally
propose a regulation and offer interested
parties the opportunity to comment
before it becomes effective. However, as
described in the “Background” section
of this preamble, the policies and
procedures in this regulation have been
proposed for comment two times—one
time by federal agencies as a common
rule in 2002 and a second time by OMB
as guidance in 2008—and adopted each
time after resolution of the comments
received.

This direct final rule is solely an
administrative simplification that would
make no substantive change in the
USDA policy or procedures for drug-free
workplace. We therefore believe that the
rule is noncontroversial and do not
expect to receive adverse comments,
although we are inviting comments on
any unintended substantive change this
rule makes.

Accordingly, we find that the
solicitation of public comments on this
direct final rule is unnecessary and that
“good cause” exists under 5 U.S.C.
553(b)(B) and 553(d) to make this rule
effective on February 6, 2012 without
further action, unless we receive
adverse comment by January 9, 2012. If
we receive any comment on unintended
changes is received, we will consider it
and, if warranted, we will publish a
timely revision of the rule.

Executive Order 12866

OMB has determined this rule to be
not significant for purposes of E.O.
12866.

Regulatory Flexibility Act of 1980 (5
U.S.C. 605(b))

This regulatory action will not have a
significant adverse impact on a
substantial number of small entities.

Unfunded Mandates Act of 1995 (Sec.
202, Pub. L. 104-4)

This regulatory action does not
contain a Federal mandate that will
result in the expenditure by State, local,
and Tribal governments, in aggregate, or
by the private sector of $100 million or
more in any one year.

Paperwork Reduction Act of 1995 (44
U.S.C., Chapter 35)

This regulatory action will not impose
any additional reporting or

recordkeeping requirements under the
Paperwork Reduction Act.

Federalism (Executive Order 13132)

This regulatory action does not have
Federalism implications, as set forth in
Executive Order 13132. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

List of Subjects
2 CFR Part 421

Administrative practice and
procedure, Drug abuse, Grant programs,
Reporting and recordkeeping
requirements.

7 CFR Part 3021

Administrative practice and
procedure, Drug abuse, Grant programs,
Reporting and recordkeeping
requirements.

Accordingly, for the reasons set forth
in the preamble, and under the
authority of 5 U.S.C. 301, the
Department of Agriculture amends the
Code of Federal Regulations, Title 2,
Subtitle B, chapter IV, and Title 7,
chapter XXX, part 3021, as follows:

Title 2—Grants and Agreements
Chapter IV—Department of Agriculture

m 1. Add part 421 in Subtitle B, Chapter
IV, to read as follows:

PART 421—REQUIREMENTS FOR
DRUG-FREE WORKPLACE
(FINANCIAL ASSISTANCE)

Sec.

421.10 What does this part do?

421.20 Does this part apply to me?

421.30 What policies and procedures must
I follow?

Subpart A—Purpose and Coverage
[Reserved]

Subpart B—Requirements for Recipients

Other Than Individuals

421.225 Whom in the USDA does a
recipient other than an individual notify
about a criminal drug conviction?

Subpart C—Requirements for Recipients
Who Are Individuals

421.300 Whom in the USDA does a
recipient who is an individual notify
about a criminal drug conviction?

Subpart D—Responsibilities of Agency
Awarding Officials

421.400 What method do I use as an
agency awarding official to obtain a

recipient’s agreement to comply with the
OMB guidance?

Subpart E—Violations of This Part and
Consequences

421.500 Who in the USDA determines that
a recipient other than an individual
violated the requirements of this part?

421.505 Who in the USDA determines that
a recipient who is an individual violated
the requirements of this part?

Authority: 41 U.S.C. 701-707.
§421.10 What does this part do?

This part requires that the award and
administration of USDA grants and
cooperative agreements comply with
Office of Management and Budget
(OMB) guidance implementing the
portion of the Drug-Free Workplace Act
0f 1988 (41 U.S.C. 701-707, as
amended, hereafter referred to as ““the
Act”) that applies to grants. It thereby—

(a) Gives regulatory effect to the OMB
guidance (Subparts A through F of 2
CFR part 182) for USDA'’s grants and
cooperative agreements; and

(b) Establishes USDA policies and
procedures for compliance with the Act
that are the same as those of other
Federal agencies, in conformance with
the requirement in 41 U.S.C. 705 for
Governmentwide implementing
regulations.

§421.20 Does this part apply to me?

This part and, through this part,
pertinent portions of the OMB guidance
in Subparts A through F of 2 CFR part
182 (see table at 2 CFR 182.115(b))
apply to you if you are a—

(a) Recipient of a USDA grant or
cooperative agreement; or

(b) USDA awarding official.

§421.30 What policies and procedures
must | follow?

(a) General. You must follow the
policies and procedures specified in
applicable sections of the OMB
guidance in Subparts A through F of 2
CFR part 182, as implemented by this
part.

(b) Specific sections of OMB guidance
that this part supplements. In
implementing the OMB guidance in 2
CFR part 182, this part supplements
four sections of the guidance, as shown
in the following table. For each of those
sections, you must follow the policies
and procedures in the OMB guidance, as
supplemented by this part.
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Section in this part where
supplemented

What the supplementation clarifies

Section of OMB guidance
(1) 2 CFR 182.225(a) .......... §421.225 .........
(2) 2 CFR 182.300(b) .......... §421.300 ..........
(3) 2 CFR 182.500 ............... §421.500 ..........
(4) 2 CFR 182.505 ............... §421.505 ..........

conduct of any award activity.

this part.

Whom in the USDA a recipient other than an individual must notify if an employee
is convicted for a violation of a criminal drug statute in the workplace.

Whom in the USDA a recipient who is an individual must notify if he or she is con-
victed of a criminal drug offense resulting from a violation occurring during the

Who in the USDA is authorized to determine that a recipient other than an indi-
vidual is in violation of the requirements of 2 CFR part 182, as implemented by

Who in the USDA is authorized to determine that a recipient who is an individual is
in violation of the requirements of 2 CFR part 182, as implemented by this part.

(c) Sections of the OMB guidance that
this part does not supplement. For any
section of OMB guidance in Subparts A
through F of 2 CFR part 182 that is not
listed in paragraph (b) of this section,
USDA policies and procedures are the
same as those in the OMB guidance.

Subpart A—Purpose and Coverage
[Reserved]

Subpart B—Requirements for
Recipients Other Than Individuals

§421.225 Whom in the USDA does a
recipient other than an individual notify
about a criminal drug conviction?

A recipient other than an individual
that is required under 2 CFR 182.225(a)
to notify Federal agencies about an
employee’s conviction for a criminal
drug offense must notify the awarding
official for each USDA agency from
which the recipient currently has an
award.

Subpart C—Requirements for
Recipients Who Are Individuals

§421.300 Whom in the USDA does a
recipient who is an individual notify about
a criminal drug conviction?

A recipient who is an individual that
is required under 2 CFR 182.300(b) to
notify Federal agencies about a
conviction for a criminal drug offense
must notify the awarding official for
each USDA agency from which the
recipient currently has an award.

Subpart D—Responsibilities of Agency
Awarding Officials

§421.400 What method do | use as an
agency awarding official to obtain a
recipient’s agreement to comply with the
OMB guidance?

To obtain a recipient’s agreement to
comply with applicable requirements in
the OMB guidance at 2 CFR part 182,
you must include the following term or
condition in the award:

Drug-free workplace. You as the
recipient must comply with drug-free
workplace requirements in Subpart B
(or Subpart C, if the recipient is an

individual) of part 421, which adopts
the Governmentwide implementation (2
CFR part 182) of sec. 51525158 of the
Drug-Free Workplace Act of 1988 (Pub.
L. 100-690, Title V, Subtitle D; 41
U.S.C. 701-707).

Subpart E—Violations of This Part and
Consequences

§421.500 Who in the USDA determines
that a recipient other than an individual
violated the requirements of this part?

The Secretary of Agriculture and the
Secretary’s designee or designees are
authorized to make the determination
under 2 CFR 182.500.

§421.505 Who in the USDA determines
that a recipient who is an individual violated
the requirements of this part?

The Secretary of Agriculture and the
Secretary’s designee or designees are
authorized to make the determination
under 2 CFR 182.505.

Title 7—Agriculture
Chapter XXX—Office of the Chief Financial
Officer, Department of Agriculture

PART 3021—[REMOVED]

m 2. Remove Part 3021.

Approved: October 26, 2011.
Pearlie S. Reed,
Assistant Secretary for Administration.
[FR Doc. 2011-31467 Filed 12-7-11; 8:45 am)]
BILLING CODE 3410-90-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91

Interference With a Crewmember via
Laser

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Interpretation.

SUMMARY: On June 1, 2011, the Assistant
Chief Counsel for Regulations, Federal
Aviation Administration (“FAA”),

issued an interpretation of 14 CFR
91.11. Section 91.11 provides that “[n]o
person may assault, threaten,
intimidate, or interfere with a
crewmember in the performance of the
crewmember’s duties aboard an aircraft
being operated.” The FAA is aware of
an increasing number of incidents
involving the use of lasers being
directed toward aircraft operating on the
ground or in the air. Such conduct has
the potential to adversely affect safety
by interfering with flight crewmembers
in the performance of their duties. The
FAA considers a situation in which a
laser beam is aimed at an aircraft by a
person on the ground or from any other
location including from another aircraft
so that it interferes with a crewmember
in the performance of the crewmember’s
duties as a violation of 14 CFR 91.11.
FOR FURTHER INFORMATION CONTACT:
Dean E. Griffith, Attorney, Regulations
Division, Chief Counsel’s Office, AGC-
220, Federal Aviation Administration,
800 Independence Avenue SW.,
Washington, DGC; telephone: (202) 267—
3073; email: dean.griffith@faa.gov.
SUPPLEMENTARY INFORMATION: The FAA
published its June 1, 2011 interpretation
of section 91.11 on its Web site, which
is available to the public at: http://
www.faa.gov/news/press_releases/
news_story.cfm?newsld=12765. It is also
available on the FAA’s Laser Incident
Information and Reporting Web site:
http://www.faa.gov/go/laserinfo. In
addition, the FAA and the Department
of Transportation have issued press
releases with regard to publicizing the
dangers of interfering with flight crew
operations by using lasers directed at
aircraft. With this notice published in
the Federal Register, the FAA is again
advising the public of the FAA’s June 1,
2011 interpretation of section 91.11 in
an effort to increase awareness that: (1)
Directing laser beams towards aircraft
operating on the ground or in the air so
that it interferes with a crewmember in
the performance of the crewmember’s
duties is a violation of section 91.11;
and, (2) persons violating section 91.11
are subject to a substantial civil penalty.
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The text of the interpretation issued
by the Assistant Chief Counsel for
Regulations, FAA, on June 1, 2011,
follows:

This memorandum is in response to
your request for legal interpretation on
whether directing a laser at an aircraft
from the ground could constitute
interference with a crewmember under
14 CFR 91.11. The FAA’s understanding
of the plain language of §91.11, and the
purpose of the regulation, indicate that
the answer to this question is “yes.”

Section 91.11 establishes that “[n]o
person may assault, threaten,
intimidate, or interfere with a
crewmember in the performance of the
crewmember’s duties aboard an aircraft
being operated.”

This regulation was initially adopted
in 1961 in reaction to increased
hijackings of aircraft. See 26 FR 7009
(Aug. 4, 1961). The FAA intended to
“provide additional controls over the
conduct of passengers in order to avoid
a serious threat to the safety of flights
and persons aboard them.” Id. In a later
amendment to the rule, the FAA stated
that this section was “clearly intended
to apply to passengers * * * and any
other ‘person’ on board the aircraft.” 64
FR 1076, 1077 (Jan. 7, 1999).

Although the primary focus of the
regulation, as explained in the 1999
amendments to the rule, was persons on
board the aircraft, the plain language of
the regulation does not specify that the
person interfering with a crewmember
must be on board the aircraft. We note
that the FAA has successfully invoked
this section to assess a civil penalty
against a pilot who walked up to a
helicopter that was on the ground
preparing for takeoff, reached into the
helicopter and physically assaulted the
pilot. See Adm’rv. Siegel, NTSB Order
No. EA-3804 (Feb. 10, 1993), 1993 WL
56200. Accordingly, the rule, and prior
FAA interpretation, as evidenced by the
Siegel case, support a finding that an
individual does not need to be on board
the aircraft to violate § 91.11.

The FAA is aware of an increasing
number of incidents of lasers being
pointed at aircraft, a scenario that could
not have been contemplated by the
drafters of the initial rule. The FAA has
recognized “that the exposure of air
crews to laser illumination may cause
hazardous effects (e.g., distraction, glare,
afterimage flash blindness, and, in
extreme circumstances, persistent or
permanent visual impairment), which
could adversely affect the ability of air
crews to carry out their
responsibilities.” FAA Advisory
Circular 70-2 (Jan. 11, 2005). Distracting
or impairing a crewmember’s vision
during operation of an aircraft could

reasonably be construed to constitute
interference with a crewmember’s
duties aboard an aircraft.

Therefore, the FAA would consider a
situation in which a laser beam, aimed
at an aircraft by a person who is not on
board the aircraft, interferes with a
crewmember’s performance of his or her
duties aboard the aircraft to be a
violation of § 91.11. We note that this
interpretation would apply equally to
the similarly worded provisions of
§§121.580, 125.328, 135.120.

This response was prepared by Dean
E. Griffith, Attorney in the Regulations
Division of the Office of the Chief
Counsel, and was coordinated with the
Air Transportation, Flight Technologies
and Procedures, and General Aviation
and Commercial Divisions of Flight
Standards Service. It was also
coordinated with Airspace Services in
the Air Traffic Organization’s Office of
Mission Support Services. Please
contact us at (202) 267-3073 if we can
be of additional assistance.

Issued in Washington, DC, on November
30, 2011.

Rebecca B. MacPherson,

Assistant Chief Counsel for Regulations.
[FR Doc. 2011-31446 Filed 12-7-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE INTERIOR

Office of Natural Resources Revenue
30 CFR Parts 1206, 1210, 1218, 1220,
1227, 1228, and 1243

[Docket No. ONRR 2011-0016]

RIN 1012-AA07

Amendments to OMB Control Numbers
and Certain Forms

AGENCY: Office of Natural Resources
Revenue, Interior.
ACTION: Direct final rule.

SUMMARY: On May 19, 2010, the
Secretary of the Interior separated the
responsibilities previously performed by
the former Minerals Management
Service (MMS) and reassigned those
responsibilities to three separate
organizations. As part of this
reorganization, the Secretary renamed
MMS’s Minerals Revenue Management
Program (MRM) the Office of Natural
Resources Revenue (ONRR) and
directed that ONRR transition to the
Office of the Assistant Secretary—
Policy, Management and Budget (PMB).
This change required ONRR to
reorganize its regulations and
repromulgate them in chapter XII, title
30 of the Code of Federal Regulations

(CFR). This direct final rule amends the
Office of Management and Budget
(OMB) control numbers for information
collection requirements, certain form
numbers, and corresponding technical
corrections to part and position titles,
agency names, and acronyms listed in
chapter XII of 30 CFR.

DATES: This rule is effective on
December 8, 2011.

FOR FURTHER INFORMATION CONTACT: For
questions on technical issues, contact
Armand Southall, Regulatory Specialist,
ONRR, telephone (303) 231-3221; or
email armand.southall@onrr.gov. You
may obtain a paper copy of this rule by
contacting Mr. Southall by phone or
email.

SUPPLEMENTARY INFORMATION:

I. Background

On May 19, 2010, by Secretarial Order
No. 3299, the Secretary of the
Department of the Interior (Secretary)
announced the restructuring of MMS.
On June 18, 2010, by Secretarial Order
No. 3302, the Secretary announced the
name change of MMS to the Bureau of
Ocean Energy Management, Regulation,
and Enforcement (BOEMRE). By these
orders, the Secretary separated the
responsibilities previously performed by
MMS and reassigned those
responsibilities to three separate
organizations: the Office of Natural
Resources Revenue (ONRR); the Bureau
of Ocean Energy Management (BOEM);
and the Bureau of Safety and
Environmental Enforcement (BSEE).
The ONRR is responsible for the former
MRM royalty and revenue functions.

II. Explanation of Proposed
Amendments

In this direct final rule, ONRR amends
the approved OMB control numbers for
information collection requests and
certain form numbers listed in certain
parts of title 30 CFR, chapter XII. This
direct final rule does not make any
substantive changes to the regulations or
requirements in chapter XII. It merely
amends ONRR’s OMB control and
certain form numbers in the new
chapter XII of 30 CFR and makes any
necessary corresponding technical
corrections to part and position titles,
agency names, and acronyms. This rule
will not have any effect on the rights,
obligations, or interests of any affected
parties. Thus, under 5 U.S.C. 553(b)(B),
ONRR, for good cause, finds that notice
and comment on this rule are
unnecessary and contrary to the public
interest. Additionally, because this
document is a “rule[] of agency
organization, procedure or practice”
under 5 U.S.C. 553(b)(A), this document
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is in any event exempt from the notice
and comment requirements of 5 U.S.C.
553(b). Lastly, because this non-
substantive rule makes no changes to
the legal obligations or rights of any
affected parties, and because it is in the
public interest to have this rule be
effective just as soon as possible, ONRR
finds that good cause exists under 5
U.S.C. 553(d)(3) to make this rule
effective immediately upon publication
in the Federal Register rather than 30
days after publication.

In the near future, ONRR will make
additional technical corrections to its
regulations as required by the
restructuring of the former MMS into
the three separate organizations. As
noted, this direct final rule amends the
following 30 CFR parts and the related
existing subparts:

e Part 1206—Product Valuation.

e Part 1210—Forms and Reports.

e Part 1218—Collection of Monies
and Provision for Geothermal Credits
and Incentives.

e Part 1220—Accounting Procedures
for Determining Net Profit Share
Payment for Outer Continental Shelf Oil
and Gas Leases.

e Part 1227—Delegation to States.

e Part 1228—Cooperative Activities
with States and Indian Tribes.

e Part 1243—Suspensions Pending
Appeal and Bonding—Minerals
Revenue Management.

These amendments to the regulations
are explained further in the following
sections:

A. Part 1206—Product Valuation

We are revising part 1206, subpart H.

In § 1206.356(a)(2), we are correcting
the thermal energy displaced equation.
Prior to the enactment of the Energy
Policy Act of 2005 (EPAct, Pub. L. 109—
5, 119 Stat. 1092, Aug. 8, 2005), the then
Minerals Management Service’s (MMS)
regulations at 30 CFR 206.255(c)(1)(ii)
(pertaining to the calculation of
royalties due on geothermal resources
used for direct utilization purposes)
employed a thermal energy displaced
equation with a conversion factor of
0.133681. With the enactment of the
EPAct, the then MMS amended its
regulations regarding the calculation of
royalties due for geothermal steam
resources (72 FR 24448, May 2, 2007).
When it amended these regulations, at
30 CFR 206.356(a)(2) (now 30 CFR
1206.356(a)(2)), the then MMS
inadvertently and erroneously changed
the above-described conversion factor
from 0.133681 (the correct number) to
0.113681. The ONRR now desires to
make this technical correction and
change the incorrectly described
conversion factor of 0.113681 back to

the correct conversion factor of
0.133681.

B. Part 1210—Forms And Reports

We are revising part 1210, subparts A,
B,C,D,E, and H.

1. OMB Control and Form Numbers.
Currently, 30 CFR 1210.10 contains a
list of information collections approved
by OMB prior to ONRR’s separation
from BOEMRE. In this rule, we are
providing, under 30 CFR 1210.10, an
updated information collection requests
(ICR) table showing OMB control and
certain form numbers approved by OMB
for current ICRs. We will update the
remaining form numbers to replace
“MMS” with “ONRR” as we complete
our form update process.

2. Agency information. In part 1210,
we also are amending agency names,
mail stops, street addresses, Web site
addresses, and form names.

C. Part 1218—Collection of Monies and
Provision for Geothermal Credits and
Incentives

We are amending the title of part 1218
to reflect ONRR'’s royalty and revenue
functions.

D. Part 1220—Accounting Procedures
for Determining Net Profit Share
Payment for Outer Continental Shelf Oil
and Gas Leases

1. In §1220.003(a), we are removing
the first sentence and adding sentences
stating that OMB has approved the
information collection requirements and
the OMB control number.

2.1In §1220.003(b), we are revising the
paragraph, including the agency
addresses and OMB control number.

E. Part 1227—Delegation to States

1.In §1227.10(a), we are removing
the first sentence and adding sentences
stating that OMB has approved the
information collection requirements and
the OMB control number.

2.1In §1227.10(b), we are revising the
paragraph, including the agency
addresses and OMB control number.

F. Part 1228—Cooperative Activities
With States and Indian Tribes

1.In §1228.10(a), we are removing
the first sentence and adding sentences
stating that OMB has approved the
information collection requirements and
the OMB control number.

2.In §1228.10(b), we are revising the
paragraph, including the agency
addresses and OMB control number.

G. Part 1243—Suspensions Pending
Appeal and Bonding—Minerals
Revenue Management

1. We are amending the title of part
1243 to reflect the reorganization.

2.In §1243.200(a)(1) and (a)(2), we
are revising the mailing addresses and
courier or overnight delivery address.

II1. Procedural Matters

1. Regulatory Planning and Review (E.O.
12866)

This document is not a significant
rule, and the Office of Management and
Budget (OMB) will not review this rule
under Executive Order 12866.

a. This direct final rule does not have
an effect of $100 million or more per
year on the economy. It does not
adversely affect in a material way the
economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local, or tribal
governments or communities.

b. This direct final rule does not
create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency.

c. This direct final rule does not alter
the budgetary effects of entitlements,
grants, user fees, or loan programs or the
rights or obligations of their recipients.

d. This direct final rule does not raise
novel legal or policy issues.

2. Regulatory Flexibility Act

The Department of the Interior
certifies that this direct final rule does
not have a significant economic effect
on a substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This direct final rule
will impact large and small entities but
will not have a significant economic
effect on either because this is a
technical rule to renumber already
approved OMB control numbers,
rename certain forms, and correct
corresponding part and position titles,
agency names, and acronyms for
ONRR’s ICRs listed in title 30 CFR,
chapter XII, regulations.

3. Small Business Regulatory
Enforcement Fairness Act

This direct final rule is not a major
rule under 5 U.S.C. 804(2), the Small
Business Regulatory Enforcement
Fairness Act. This direct final rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, state, or
local government agencies, or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
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4. Unfunded Mandates Reform Act

This direct final rule does not impose
an unfunded mandate on state, local, or
tribal governments, or the private sector
of more than $100 million per year. This
direct final rule does not have a
significant or unique effect on state,
local, or tribal governments, or the
private sector. A statement containing
the information required by the
Unfunded Mandates Reform Act (2
U.S.C. 1531 et seq.) is not required.

5. Takings (E.O. 12630)

Under the criteria in Executive Order
12630, this direct final rule does not
have any significant takings
implications. This direct final rule
applies to Outer Continental Shelf
(OCS) and Federal and Indian onshore
leases. It does not apply to private
property. A takings implication
assessment is not required.

6. Federalism (E.O. 13132)

Under the criteria in Executive Order
13132, this direct final rule does not
have sufficient federalism implications
that warrant the preparation of a
Federalism Assessment. This is a
technical rule to renumber already
approved OMB control numbers,
rename certain forms, and correct
corresponding part and position titles,
agency names, and acronyms for
ONRR’s ICRs listed in title 30 CFR,
chapter XII, regulations. A Federalism
Assessment is not required.

7. Civil Justice Reform (E.O. 12988)

This direct final rule complies with
the requirements of Executive Order
12988. Specifically, this rule:

a. Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

b. Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

8. Consultation With Indian Tribes (E.O.
13175)

Under the criteria in Executive Order
13175, we have evaluated this direct
final rule and determined that it has no
effects on federally recognized Indian
tribes.

9. Paperwork Reduction Act

This direct final rule does not contain
any new information collection
requirements, and a submission to OMB
is not required under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

10. National Environmental Policy Act

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. A
detailed statement under the National
Environmental Policy Act of 1969
(NEPA) is not required because this rule
is categorically excluded under: “(i)
Policies, directives, regulations, and
guidelines: that are of an administrative,
financial, legal, technical, or procedural
nature.” See 43 CFR 46.210(i) and the
DOI Departmental Manual, part 516,
section 15.4.D. We have also determined
that this rule is not involved in any of
the extraordinary circumstances listed
in 43 CFR 46.215 that would require
further analysis under NEPA. The
procedural changes resulting from these
amendments have no consequences
with respect to the physical
environment. No activity bearing on
natural resource exploration,
production, or transportation will be
altered in any material way.

11. Data Quality Act

In developing this direct final rule, we
did not conduct or use a study,
experiment, or survey requiring peer
review under the Data Quality Act (Pub.
L. 106-554).

12. Information Quality Act

In accordance with the Information
Quality Act, the Department of the
Interior has issued guidance regarding
the quality of information that it relies
on for regulatory decisions. This
guidance is available on DOI's Web site
at http://www.doi.gov/ocio/iq.html.

13. Effects on the Energy Supply (E.O.
13211)

This direct final rule is not a
significant energy action under the
definition in Executive Order 13211. A
Statement of Energy Effects is not
required.

14. Clarity of This Regulation

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must: (a) Be logically organized;
(b) Use the active voice to address
readers directly; (c) Use clear language
rather than jargon; (d) Be divided into
short sections and sentences; and (e)
Use lists and tables wherever possible.

If you feel that we have not met these
requirements, send your remarks to
armand.southall@onrr.gov. To better
help us revise the rule, your remarks
should be as specific as possible. For
example, you should tell us the
numbers of the sections or paragraphs

that are unclearly written, which
sections or sentences are too long, the
sections where you feel lists or tables
would be useful, etc.

List of Subjects

30 CFR Part 1206

Coal, Continental shelf, Geothermal
energy, Government contracts,
Indians—lands, Mineral royalties, Oil
and gas exploration, Public lands—
mineral resources, Reporting and
recordkeeping requirements.

30 CFR Part 1210

Continental shelf, Geothermal energy,
Government contracts, Indians—Ilands,
Mineral royalties, Oil and gas
exploration, Public lands—mineral
resources, Reporting and recordkeeping
requirements, Sulfur.

30 CFR Part 1218

Continental shelf, Electronic funds
transfers, Geothermal energy, Indians—
lands, Mineral royalties, Oil and gas
exploration, Public lands—mineral
resources, Reporting and recordkeeping
requirements.

30 CFR Part 1220

Accounting, Continental shelf,
Government contracts, Mineral
royalties, Oil and gas exploration,
Public lands—mineral resources,
Reporting and recordkeeping
requirements.

30 CFR Part 1227

Administrative practice and
procedure, Mineral royalties, Reporting
and recordkeeping requirements.

30 CFR Part 1228

Accounting, Administrative practice
and procedure, Indians—lands,
Intergovernmental relations, Mineral
royalties, Oil and gas exploration,
Public lands—mineral resources,
Reporting and recordkeeping
requirements.

30 CFR Part 1243

Administrative practice and
procedure, Government contracts,
Mineral royalties, Public lands—mineral
resources.

Dated: November 9, 2011.
Rhea Suh,

Assistant Secretary, Policy, Management and
Budget.

Authority and Issuance

For the reasons discussed in the
preamble, under the authority provided
by the Reorganization Plan No. 3 of
1950 (64 Stat. 1262) and Secretarial
Order Nos. 3299 and 3302, ONRR
amends parts 1206, 1210, 1218, 1220,
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1227,1228, and 1243 of title 30 CFR,
chapter XII, subchapter A, as follows:

PART 1206—PRODUCT VALUATION

m 1. The authority citation for part 1206
continues to read as follows:

Authority: 5 U.S.C. 301 et seq.; 25 U.S.C.
396 et seq., 396a et seq., 2101 et seq.; 30
U.S.C. 181 et seq., 351 et seq., 1001 et seq.,
1701 et seq.; 31 U.S.C. 9701; 43 U.S.C. 1301
et seq., 1331 et seq., 1801 et seq.

§1206.356 [Amended]

m 2. Amend § 1206.356 in the thermal
energy displaced equation in paragraph
(a)(2) by removing “0.113681"” and
adding in its place “0.133681"".

m 3. The authority citation for part 1210
continues to read as follows:

Authority: 5 U.S.C. 301 et seq.; 25 U.S.C.
396, 2107; 30 U.S.C. 189, 190, 359, 1023,
1751(a); 31 U.S.C. 3716, 9701; 43 U.S.C.
1334, 1801 et seq.; and 44 U.S.C. 3506(a).

m 4.In §1210.10, revise the table to read
as follows:

PART 1210—FORMS AND REPORTS

§1210.10 What are the OMB-approved
information collections?

* * * * *

OMB control number and short title

Form or information collected

1012-0001, CFO Act of 1992, Accounts Receivable Con-
firmations.

1012-0002, 30 CFR Parts 1202, 1206, and 1207, Indian
QOil and Gas Valuation.

1012-0003, 30 CFR Parts 1227, 1228, and 1229, Dele-
gation to States and Cooperative Activities with States
and Indian Tribes.

1012-0004, 30 CFR Parts 1210 and 1212, Royalty and
Production Accounting.

1012-0005, 30 CFR Parts 1202, 1204, 1206, and 1210,
Federal Oil and Gas Valuation.

1012-0006, 30 CFR Part 1243, Suspensions Pending
Appeal and Bonding.

1012-0007, 30 CFR Part 1208, Royalty in Kind (RIK) Oil
and Gas.

1012-0008, 30 CFR Part 1218, Collection of Monies Due
the Federal Government.

1012-0009, 30 CFR Part 1220, OCS Net Profit Share
Payment Reporting.

1012-0010, 30 CFR Parts 1202, 1206, 1210, 1212,
1217, and 1218, Solid Minerals and Geothermal Col-
lections.

No form for the following collection:
e Accounts receivable confirmations.
Form MMS—-4109, Gas Processing Allowance Summary Report.
Form MMS-4110, Oil Transportation Allowance Report.
Form MMS—4295, Gas Transportation Allowance Report.
Form MMS-4393, Request to Exceed Regulatory Allowance Limitation.?
Form MMS—-4410, Accounting for Comparison [Dual Accounting].
Form MMS-4411, Safety Net Report.
No forms for the following collections:
* Written delegation proposal to perform auditing and investigative activities.
¢ Request for cooperative agreement and subsequent requirements.
Form MMS-2014, Report of Sales and Royalty Remittance.
Form MMS—4054 (Parts A, B, and C), Oil and Gas Operations Report.
Form MMS-4058, Production Allocation Schedule Report.
Form MMS—-4377, Stripper Royalty Rate Reduction Notification.
Form MMS-4393, Request to Exceed Regulatory Allowance Limitation.?
No form for the following collection:
o Federal oil valuation support information.
Form ONRR—-4435, Administrative Appeal Bond.
Form ONRR-4436, Letter of Credit.
Form ONRR-4437, Assignment of Certificate of Deposit.
No forms for the following collections:
¢ Self bonding.
e U.S. Treasury securities.
Form MMS—-4070, Application for the Purchase of Royalty Oil.
Form MMS-4071, Letter of Credit (RIK).
Form MMS—-4072, Royalty-in-Kind Contract Surety Bond.
No form for the following collection:
¢ Royalty oil sales to eligible refiners.
Form ONRR-4425, Designation Form for Royalty Payment Responsibility.
No forms for the following collections:
¢ Cross-lease netting documentation.
¢ Indian recoupment approval.
No form for the following collection:
¢ Net profit share payment information.
Form MMS-4430, Solid Minerals Production and Royalty Report.
Form MMS—-4292, Coal Washing Allowance Report.
Form MMS-4293, Coal Transportation Allowance Report.
No forms for the following collections:
* Facility data—solid minerals.
e Sales contracts—solid minerals.
e Sales summaries—solid minerals.

1Form MMS—4393 is used for both Federal and Indian oil and gas leases. The form resides with ICR 1012-0005, but the burden hours for In-

dian leases are included in ICR 1012—-0002.

§§1210.10, 1210.20, 1210.21, 1210.56,
1210.106, 1210.151, 1210.152, 1210.153,
1210.155, 1210.157, 1210.158, 1210.202,
1210.205, 1210.354 [Amended]

m 5. In the following table, amend part
1210 in the sections indicated in the left

column by removing the text in the
center column and adding in its place
the text in the right column.

Amend By removing: And adding in its place:
§1210.10 .o http://www.mrm.boemre.gov/Laws_R_D/FRNotices/ http://www.onrr.gov/Laws_R_D/FRNotices/
FRNotices.htm. FRInfColl.htm.
§1210.20 ...ccciiiiiiies http://www.mrm.boemre.gov/Laws R D/FRNotices/ http://www.onrr.gov/Laws R D/FRNotices/
FRNotices.htm. FRInfColl.htm.


http://http://www.mrm.boemre.gov/Laws_R_D/FRNotices/FRNotices.thm
http://http://www.mrm.boemre.gov/Laws_R_D/FRNotices/FRNotices.thm
http://http://www.onrr.gov/Laws_R_D/FRNotices/FRInfColl.thm
http://http://www.onrr.gov/Laws_R_D/FRNotices/FRInfColl.thm

76616 Federal Register/Vol. 76, No. 236/ Thursday, December 8, 2011/Rules and Regulations
Amend By removing: And adding in its place:

§1210.20 ..ccoviiiiiiiiie Bureau of Ocean Energy Management, Regulation, and | Office of Natural Resources Revenue.
Enforcement.

§1210.20 ..ooviveiiiiieiee Attention: Information Collection Clearance Officer ........ Attention: Rules & Regs Team.

§1210.20 1010-XXXX 381 Elden Street, Herndon, VA 20170 ...... 1012-XXXX P.O. Box 25165, Denver, CO 80225-0165.

§1210.21(2) ovvecvveriiriieiies http://www.mrm.boemre.gov/ReportingServices/ http://www.onrr.gov/FM/Handbooks/default.htm.
PDFDocs/RevenueHandbook.pdf.

§1210.56(2) ..evecvvereveriieinenns http://www.mrm.boemre.gov/ReportingServices/Hand- http://www.onrr.gov/FM/Handbooks/default.htm.
books/Handbks.htm.

§1210.56(C) ..vveveervrrrieinenns http://www.mrm.boemre.gov/ReportingServices/Forms/ | http://www.onrr.gov/FM/Forms/AFSQOil_Gas.htm.

§1210.106(a)

§1210.106(c)

§1210.151(b)

§1210.152(b)

§1210.153(b)

§1210.155(b) introductory
text.
§1210.157(a)

§1210.157(0) wovvveeeeree
§1210.157(c)(1)
§1210.157(c)(2)
§1210.158(b)

§ 1210.202(c)(2) (i)

§ 1210.202(c)(2) (i)

§1210.205(b)

§1210.354

AFSOil_Gas.htm.
http://www.mrm.mms.gov/ReportingServices/Hand-
books/Handbks.htm.
http://www.mrm.mms.gov/ReportingServices/Forms/
PAASOff.htm.
http://www.mrm.mms.gov/ReportingServices/Forms/
AFSOil_Gas.htm.
http://www.mrm.mms.gov/ReportingServices/Forms/
AFSOil_Gas.htm.
http://www.mrm.mms.gov/ReportingServices/Forms/
AFSOil_Gas.htm.
http://www.mrm.mms.gov/ReportingServices/Forms/
AFSOil_Gas.htm.

Form MMS—4435

Form MMS-4436

Form MMS—4437

http://www.mrm.mms.gov/Laws_R_D/FRNotices/
ICR0122.htm.

MS 370B2

MS 370B2 ...

http://www.mrm.boemre.gov/ReportingServices/Forms/
AFSOil_Gas.htm.

Solids Minerals and Geothermal Compliance and Asset
Management, MS 390G1.

Solids Minerals and Geothermal Compliance and Asset
Management, 12600 West Colfax Avenue, Suite C—
100, Lakewood, Colorado 80215.

http://www.mrm.mms.gov/ReportingServices/Forms/
AFSSOL_Min.htm.

http://www.mrm.mms.gov/

http://www.onrr.gov/FM/Handbooks/default.htm.

http://www.onrr.gov/FM/Forms/PAASOff.htm.

http://www.onrr.gov/FM/Forms/AFSoil_Gas.htm.

http://www.onrr.gov/FM/Forms/AFSoil_Gas.htm.

http://www.onrr.gov/FM/Forms/AFSoil_Gas.htm.

http://www.onrr.gov/FM/Forms/AFSoil_Gas.htm.

Form ONRR-4435.

Form ONRR-4436.

Form ONRR-4437.

http://www.onrr.gov/Laws_R_D/FRNotices/ICR0122.htm.

MS 64220.

MS 64220.

http://www.onrr.gov/FM/Forms/AFSOil_Gas.htm.

Solid Minerals and Geothermal (A&C), MS 62530B.

Solid Minerals and Geothermal (A&C), MS 62530B,
Room A-614, Bldg 85, DFC, Denver, Colorado
80225.

http://www.onrr.gov/FM/Forms/AFSSol_Min.htm.

http://www.onrr.gov/FM/Handbooks/default.htm.

PART 1218—COLLECTION OF
ROYALTIES, RENTALS, BONUSES,
AND OTHER MONIES DUE THE

§1220.003 Information collection.

§1227.10 What is the authority for
information collection.

(a) The Office of Management and

(a) The Office of Management and

FEDERAL GOVERNMENT

m 6. The authority citation for part 1218
continues to read as follows:

Authority: 25 U.S.C. 396 et seq., 396a et
seq., 2101 et seq.; 30 U.S.C. 181 et seq., 351
et seq., 1001 et seq., 1701 et seq.; 31 U.S.C.
3335; 43 U.S.C. 1301 et seq., 1331 et seq., and
1801 ef seq.

m 7. Revise the heading for part 1218 to
read as set forth above.

PART 1220—ACCOUNTING
PROCEDURES FOR DETERMINING
NET PROFIT SHARE PAYMENT FOR
OUTER CONTINENTAL SHELF OIL
AND GAS LEASES

m 8. The authority citation for part 1220
continues to read as follows:

Authority: Sec. 205, Pub. L. 95-372, 92
Stat. 643 (43 U.S.C. 1337).

m 9. Amend § 1220.003 by revising the
first sentence in paragraph (a) and revise
paragraph (b) to read as follows:

Budget (OMB) approved the information
collection requirements contained in
this part under 44 U.S.C. 3501 et seq.
The approved OMB control number is
identified in 30 CFR 1210.10. * * *

(b) Send comments regarding the
burden estimates or any other aspect of
this information collection, including
suggestions for reducing burden, to the
Office of Natural Resources Revenue,
Attention: Rules & Regs Team, OMB
Control Number 1012-0009, P.O. Box
25165, Denver, CO 80225-0165.

PART 1227—DELEGATION TO STATES

m 10. The authority citation for part
1227 continues to read as follows:

Authority: 30 U.S.C. 1735; 30 U.S.C. 196;
Pub L. 102-154.

m 11. Amend § 1227.10 by revising the
first sentence in paragraph (a) and
revising paragraph (b) to read as follows:

Budget (OMB) approved the information
collection requirements contained in
this part under 44 U.S.C. 3501 et seq.
The approved OMB control number is
identified in 30 CFR 1210.10. * * *

(b) The Federal Government will
reimburse some costs, as provided by
statute, for delegated functions that each
state performs. However, states could
incur additional start-up costs, such as
purchasing equipment necessary to
perform a delegated function that may
not be reimbursable. The ONRR
estimates that each payor or reporter
will coordinate their interactions and
communications among the several
states and with ONRR. Send comments
regarding the burden estimates or any
other aspect of this information
collection, including suggestions for
reducing burden, to the Office of
Natural Resources Revenue, Attention:
Rules & Regs Team, OMB Control
Number 1012-0003, P.O. Box 25165,
Denver, CO 80225-0165.
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PART 1228—COOPERATIVE
ACTIVITIES WITH STATES AND
INDIAN TRIBES

m 12. The authority citation for 30 CFR
part 1228 continues to read as follows:

Authority: Sec. 202, Pub. L. 97-451, 96
Stat. 2457 (30 U.S.C. 1732).
m 12. Amend § 1228.10 by removing the
first sentence in paragraph (a) and
adding two new sentences in its placy
and by revising paragraph (b) to read as
follows:

§1228.10 Information collection.

(a) The Office of Management and
Budget (OMB) approved the information
collection requirements contained in

this part under 44 U.S.C. 3501 et seq.
The approved OMB control number is
identified in 30 CFR 1210.10. * * *

(b) Send comments regarding the
burden estimates or any other aspect of
this information collection, including
suggestions for reducing burden, to the
Office of Natural Resources Revenue,
Attention: Rules & Regs Team, OMB
Control Number 1012-0003, P.O. Box
25165, Denver, CO 80225—-0165.

PART 1243—SUSPENSIONS PENDING
APPEAL AND BONDING—OFFICE OF
NATURAL RESOURCES REVENUE

m 13. The authority citation for part
1243 continues to read as follows:

Authority: 5 U.S.C. 301 et seq., 25 U.S.C.
396 et seq., 396a et seq., 2101 et seq.; 30
U.S.C. 181 et seq., 351 et seq., 1001 et seq.,
1701 et seq.; 31 U.S.C. 9701; 43 U.S.C. 1301
et seq., 1331 et seq., and 1801 et seq.

m 14. Revise the heading for part 1243
to read as set forth above.

§1243.200 [Amended]

m 15. In the following table, amend

§ 1243.200 in the paragraphs indicated
in the left column by removing the text
in the center column and adding in its

place the text in the right column.

Amend By removing: And adding in its place:
§1243.200(a)(1) «eevvvreeeenenns P.O. Box 5760, MS 3031, Denver, CO 80217-5760 ..... Office of Natural Resources Revenue, Office of En-
forcement, P.O. Box 25165, MS 64200B, Denver,
Colorado 80225-0165.
§1243.200(2)(2) -verveeverreeeens MS 3031, Denver Federal Center, Bldg 85, Room A- | Office of Natural Resources Revenue, MS 64200B,
212, Denver CO 80225-0165. Document Processing Team, Room A-614, Bldg 85,
DFC, Denver, Colorado 80225—-0165.

[FR Doc. 2011-31500 Filed 12—7-11; 8:45 am]
BILLING CODE 4310-T2-P

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 538

Sudanese Sanctions Regulations

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Final rule.

SUMMARY: The Department of the
Treasury’s Office of Foreign Assets
Control (“OFAC”) is amending the
Sudanese Sanctions Regulations by
issuing two general licenses that
authorize all activities and transactions
relating to the petroleum and
petrochemical industries in the
Republic of South Sudan and related
financial transactions and the
transshipment of goods, technology, and
services through Sudan to or from the
Republic of South Sudan and related
financial transactions. OFAG also is
amending an existing general license to
broaden its authorization with respect to
the importation of certain Sudanese-
origin services and to add an
authorization for activities related to
Sudanese persons’ travel to the United
States. Lastly, OFAC is making technical
changes to the Sudanese Sanctions
Regulations, including changes to reflect
the formation by Southern Sudan of the

independent state of the Republic of
South Sudan on July 9, 2011.

DATES: Effective Date: December 8, 2011.

FOR FURTHER INFORMATION CONTACT:
Assistant Director for Compliance,
Outreach and Implementation, tel.:
(202) 622—2490, Assistant Director for
Licensing, tel.: (202) 622—2480,
Assistant Director for Policy, tel.: (202)
622-4855, Office of Foreign Assets
Control, or Chief Counsel (Foreign
Assets Control), tel.: (202) 622—-2410,
Office of the General Counsel,
Department of the Treasury (not toll free
numbers).

SUPPLEMENTARY INFORMATION:

Electronic and Facsimile Availability

This document and additional
information concerning OFAC are
available from OFAC’s Web site
(http://www.treas.gov/ofac) or via
facsimile through a 24-hour fax-on-
demand service, tel.: (202) 622-0077.

Background

The Sudanese Sanctions Regulations,
31 CFR part 538 (the “SSR”), were
promulgated to implement Executive
Order 13067 of November 3, 1997 (62
FR 59989, November 5, 1997) (“E.O.
13067”’), in which the President
declared a national emergency with
respect to the policies and actions of the
Government of Sudan. To deal with that
emergency, E.O. 13067 imposed
comprehensive trade sanctions with
respect to Sudan and blocked all
property and interests in property of the
Government of Sudan in the United

States or within the possession or
control of United States persons.

Subsequently, on October 13, 2006,
the President signed the Darfur Peace
and Accountability Act of 2006 (Pub. L.
109-344, 120 Stat. 1869) (the “DPAA”’)
and issued Executive Order 13412 of
October 13, 2006 (71 FR 61369, October
17, 2006) (“E.O. 13412”). The DPAA
and E.O. 13412, inter alia, exempted the
Specified Areas of Sudan from certain
prohibitions set forth in E.O. 13067, and
defined the term Specified Areas of
Sudan to include Southern Sudan,
Southern Kordofan/Nuba Mountains
State, Blue Nile State, Abyei, Darfur,
and marginalized areas in and around
Khartoum. While E.O. 13412 exempted
the Specified Areas of Sudan from
certain prohibitions in E.O. 13067, it
continued the country-wide blocking of
the Government of Sudan’s property
and interests in property and imposed a
new country-wide prohibition on
transactions relating to Sudan’s
petroleum or petrochemical industries.
E.O. 13412 also removed the regional
Government of Southern Sudan from
the definition of the term Government of
Sudan set forth in E.O. 13067. OFAC
issued amendments to the SSR
implementing E.O. 13412 on October
31, 2007 (72 FR 61513, October 31,
2007).

On January 9, 2011, in a popular
referendum, the people of Southern
Sudan voted in favor of independence.
On July 9, 2011, Southern Sudan gained
its independence, becoming the new
Republic of South Sudan, and was
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formally recognized by the United
States Government. Since July 9, 2011,
the Republic of South Sudan has been
an independent state. As such, it is no
longer subject to the SSR.

While the Republic of South Sudan is
no longer subject to the SSR, certain
activities in or involving the Republic of
South Sudan continue to be prohibited
by the SSR, absent authorization from
OFAGQ, given the interdependence
between certain sectors of the
economies of the Republic of South
Sudan and Sudan. For example, the SSR
continue to prohibit U.S. persons from
engaging in transactions relating to the
petroleum or petrochemical industry in
the Republic of South Sudan if such
transactions also relate to the petroleum
or petrochemical industry in Sudan, and
from exporting goods, technology, or
services to, or importing goods or
services from, the Republic of South
Sudan that transit through Sudan (see
SSR §§538.406, 538.210, and 538.417).

OFAC today is amending the SSR by
issuing two general licenses that
authorize, to the extent otherwise
prohibited by the SSR, (1) all activities
involving the petroleum and
petrochemical industries in the
Republic of South Sudan and related
financial transactions and (2) the
transshipment of goods, technology, and
services through Sudan to or from the
Republic of South Sudan and related
financial transactions. OFAG also is
amending an existing general license to
broaden its authorization with respect to
the importation of certain Sudanese-
origin services and to add an
authorization for activities related to
Sudanese persons’ travel to the United
States. Finally, OFAC is making certain
technical changes to the SSR, including
changes to reflect the establishment of
the independent state of the Republic of
South Sudan and the separation of the
Government of the Republic of South
Sudan from the Government of Sudan.

Public Participation

Because the amendment of 31 CFR
part 538 involves a foreign affairs
function, the provisions of Executive
Order 12866 and the Administrative
Procedure Act (5 U.S.C. 553), requiring
notice of proposed rulemaking,
opportunity for public participation,
and delay in effective date, are
inapplicable. Because no notice of
proposed rulemaking is required for this
rule, the Regulatory Flexibility Act (5
U.S.C. 601-612) does not apply.

Paperwork Reduction Act

The collections of information related
to 31 CFR part 538 are contained in 31
CFR part 501 (the “Reporting,

Procedures and Penalties Regulations”).
Pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507), those
collections of information have been
approved by the Office of Management
and Budget under control number 1505—
0164. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

List of Subjects in 31 CFR Part 538

Administrative practice and
procedure, Banking, Banks, Blocking of
assets, Exports, Foreign trade,
Humanitarian aid, Imports, Penalties,
Petroleum, Reporting and recordkeeping
requirements, Specially designated
nationals, Sudan, Transportation.

For the reasons set forth in the
preamble, the Department of the
Treasury’s Office of Foreign Assets
Control amends 31 CFR Part 538 as
follows:

PART 538—SUDANESE SANCTIONS
REGULATIONS

m 1. The authority citation for part 538
continues to read as follows:

Authority: 3 U.S.C. 301; 18 U.S.C. 2339B,
2332d; 31 U.S.C. 321(b); 50 U.S.C. 1601—
1651, 1701-1706; Pub. L. 101-410, 104 Stat.
890 (28 U.S.C. 2461 note); 22 U.S.C. 7201—
7211; Pub. L. 109-344, 120 Stat. 1869; Pub.
L. 110-96, 121 Stat. 1011; E.O. 13067, 62 FR
59989, 3 CFR, 1997 Gomp., p. 230; E.O.
13412, 71 FR 61369, 3 CFR, 2006 Comp., p.
244,

Subpart C—General Definitions

m 2. Amend § 538.305 by redesignating
paragraph (a) as introductory text of the
section and republishing it, removing
paragraph (b), redesignating paragraphs
(1) through (4) as (a) through (d),
respectively, redesignating the Note to
§538.305 as Note 2 to §538.305, and
adding new Note 1 to §538.305 to read
as follows:

§538.305 Government of Sudan.
The term Government of Sudan

includes:
* * * * *

NOTE 1 TO §538.305: The term
Government of Sudan does not include the
Government of the Republic of South Sudan
or the central bank of the Republic of South
Sudan.

* * * * *

m 3. Amend §538.312 by adding new
paragraph (e) to read as follows:

§538.312 Sudanese origin.
* * * * *

(e) The term goods or services of
Sudanese origin does not include goods

or services that have transshipped
through Sudan to or from the Republic
of South Sudan pursuant to the
authorization in § 538.537 of this part.
m 4. Amend § 538.320 by revising
paragraph (a) to read as follows:

§538.320 Specified Areas of Sudan.

(a) The term Specified Areas of Sudan
means Southern Kordofan/Nuba
Mountains State, Blue Nile State, Abyei,
Darfur, and marginalized areas in and
around Khartoum.

* * * * *

Subpart D—Interpretations

m 5. Amend § 538.405 by revising
paragraphs (b), (c), and (d), and adding
new paragraph (e) to read as follows:

§538.405 Transactions incidental to a
licensed transaction authorized.
* * * * *

(b) Provision of any transportation
services to or from Sudan not explicitly
authorized in or pursuant to this part
other than loading, transporting, and
discharging licensed or exempt cargo
there;

(c) Distribution or leasing in Sudan of
any containers or similar goods owned
or controlled by United States persons
after the performance of transportation
services to Sudan;

(d) Financing of licensed sales for
exportation or reexportation of the
excluded food items specified in
§538.523(a)(3)(iii), other agricultural
commodities not included in the
definition of food set forth in
§538.523(a)(3)(ii), food (as defined in
§538.523(a)(3)(ii)) intended for military
or law enforcement purchasers or
importers, medicine, and medical
devices to the Government of Sudan, to
an area of Sudan other than the
Specified Areas of Sudan, or to persons
in third countries purchasing
specifically for resale to any of the
foregoing. See §538.525; and

(e) All financial transactions
ordinarily incident to the activities
authorized by §§538.536 and 538.537 of
this part.

* * * * *

m 6. Amend § 538.417 by redesignating
the Note to §538.417 as Note 2 to
§538.417, adding new Note 1 to
§538.417, and revising redesignated
Note 2 to §538.417 to read as follows:

§538.417 Transshipments through Sudan.

* * * * *

NOTE 1 TO §538.417: See §538.537 for a
general license authorizing the transshipment
of goods, technology, and services through
Sudan to or from the Republic of South
Sudan, and related transactions.
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NOTE 2 TO §538.417: See §538.532 for a
general license authorizing humanitarian
transshipments through areas of Sudan other
than the Specified Areas of Sudan to or from
the Specified Areas of Sudan.

Subpart E—Licenses, Authorizations,
and Statements of Licensing Policy

m 7. Revise § 538.509 to read as follows:

§538.509 Importation of certain Sudanese-
origin services authorized; activities related
to travel to the United States by Sudanese
persons authorized.

(a) The importation of Sudanese-
origin services into the United States or
other dealing in such services is
authorized where such services are
performed in the United States by a
Sudanese citizen or national and either
are for the purpose of or directly relate
to participating in a public conference,
performance, exhibition or similar
event.

(b) Persons otherwise qualified for a
non-immigrant visa under categories A—
3 and G-5 (attendants, servants, and
personal employees of aliens in the
United States on diplomatic status), D
(crewmen), F (students), I (information
media representatives), ] (exchange
visitors), M (non-academic students), O
and P (aliens with extraordinary ability,
athletes, artists and entertainers), Q
(international cultural exchange
visitors), R (religious workers), or S
(witnesses) are authorized to carry out
in the United States those activities for
which such a visa has been granted by
the U.S. State Department.

(c) Persons otherwise qualified for a
visa under categories E-2 (treaty
investor), H (temporary worker), or L
(intra-company transferee) and all
immigrant visa categories are authorized
to carry out in the United States those
activities for which such a visa has been
granted by the U.S. State Department,
provided that the persons are not
coming to the United States to work as
an agent, employee or contractor of the
Government of Sudan or a business
entity or other organization in Sudan.

(d) U.S. persons are authorized to
provide services to persons in Sudan in
connection with the filing of visa
applications with the U.S. Department
of State or the Department of Homeland
Security’s U.S. Citizenship and
Immigration Services for the visa
categories listed in paragraphs (b) and
(c) of this section.

m 8. Amend §538.515 by removing
paragraph (c), redesignating the Note to
paragraph (c) of §538.515 as Note to
§538.515, and revising the redesignated
Note to §538.515 to read as follows:

§538.515 Sudanese diplomatic missions
in the United States.

* * * * *

NOTE TO §538.515: The importation of
goods and services into the United States by
the Government of the Republic of South
Sudan not involving transit or transshipment
through Sudan is not prohibited and
therefore requires no authorization.
Similarly, the provision of goods, technology,
and services in the United States to the
Government of the Republic of South Sudan
and its employees is not prohibited and also
requires no authorization. See §538.537 for
a general license authorizing the
transshipment of goods, technology, and
services through Sudan to or from the
Republic of South Sudan, and related
transactions.

m 9. Revise §538.532 toread as follows:

§538.532 Humanitarian transshipments to
or from the Specified Areas of Sudan.

The transit or transshipment to or
from the Specified Areas of Sudan of
goods, technology, or services intended
for humanitarian purposes, through
areas of Sudan other than the Specified
Areas of Sudan, is authorized.

m 10. Add new §538.536 to read as
follows:

§538.536 Activities relating to the
petroleum and petrochemical industries in
the Republic of South Sudan.

(a) To the extent they are not exempt
from the prohibitions of this part, all
activities and transactions relating to the
petroleum and petrochemical industries
in the Republic of South Sudan are
authorized, including but not limited to
the transshipment of goods, technology,
and services to or from the Republic of
South Sudan through Sudan;
exploration; development; production;
field auditing services; oilfield services;
activities related to oil and gas
pipelines; investment; payment to the
Government of Sudan or to entities
owned or controlled by the Government
of Sudan of pipeline, port, and other
fees; and downstream activities such as
refining, sale, and transport of
petroleum from the Republic of South
Sudan, except for the refining in Sudan
of petroleum from the Republic of South
Sudan.

(b) All financial transactions
ordinarily incident to the activities
authorized by paragraph (a) of this
section also are authorized, including
but not limited to financial transactions
with a depository institution owned or
controlled by the Government of Sudan
or located in Sudan, provided that any
transaction between a U.S. depository
institution and a depository institution
owned or controlled by the Government
of Sudan must first transit through a

depository institution not owned or
controlled by the Government of Sudan.

(c) This section does not authorize
exports of goods, services, or technology
that are not used in connection with the
Republic of South Sudan’s petroleum or
petrochemical industries.

m 11. Add new § 538.537 to read as
follows:

§538.537 Transshipment of goods,
technology, and services to or from the
Republic of South Sudan.

(a) To the extent they are not exempt
from the prohibitions of this part, the
transit or transshipment of goods,
technology, and services through Sudan
to or from the Republic of South Sudan
are authorized.

(b) All financial transactions
ordinarily incident to the activities
authorized by paragraph (a) of this
section also are authorized, including
but not limited to financial transactions
with a depository institution owned or
controlled by the Government of Sudan
or located in Sudan, provided that any
transaction between a U.S. depository
institution and a depository institution
owned or controlled by the Government
of Sudan must first transit through a
depository institution not owned or
controlled by the Government of Sudan.

Dated: December 5, 2011.
Adam J. Szubin,
Director, Office of Foreign Assets Control.
[FR Doc. 2011-31557 Filed 12-7-11; 8:45 am)]
BILLING CODE 4810-AL-P

POSTAL SERVICE
39 CFR Part 20

International Mail: New Prices and Fee
Changes—Mailing Services

AGENCY: Postal Service™,
ACTION: Final rule.

SUMMARY: The Postal Service will revise
Mailing Standards of the United States
Postal Service, International Mail
Manual (IMM®) throughout various
Individual Country Listings (ICLs) to
reflect price adjustments for First-Class
Mail International® and extra services.
DATES: Effective January 22, 2012.

FOR FURTHER INFORMATION CONTACT: Rick
Klutts at (813) 877-0372.
SUPPLEMENTARY INFORMATION: In October
2011, the Postal Service filed a notice of
mailing services price adjustments with
the Postal Regulatory Commission
(PRQC), effective on January 22, 2012. On
October 24, 2011, the USPS published a
proposed rule in the Federal Register
(76 FR 65639-65640) with changes that
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coincide with the price adjustments.
This final rule conveys the comments
received on the proposal, and the final
mailing standards.

Prices are available under Docket
Number R2012-3 on the Postal
Regulatory Commission’s Web site at
http://www.prc.gov. Prices are also
available on the Postal Explorer® Web
site at http://pe.usps.com.

Comments

We received comments from two
submitters, both of whom supported the
proposed changes.

The Postal Service adopts the
following changes to Mailing Standards
of the United States Postal Service,
International Mail Manual (IMM),
which is incorporated by reference in
the Code of Federal Regulations. See 39
CFR 20.

List of Subjects in 39 CFR Part 20

Foreign relations, International postal
services.

Accordingly, 39 CFR part 20 is
amended as follows:

PART 20—[AMENDED]

m 1. The authority citation for 39 CFR
part 20 continues to read as follows:

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301-
307; 18 U.S.C. 1692—-1737; 39 U.S.C. 101,
401, 403, 404, 407, 414, 416, 3001-3011,
3201-3219, 3403-3406, 3621, 3622, 3626,
3632, 3633, and 5001.

m 2. Revise the following sections of the
Mailing Standards of the United States
Postal Service, International Mail
Manual (IMM) as follows:

* * * * *

Mailing Standards of the United States
Postal Service, International Mail
Manual (IMM)

* * * * *

Individual Country Listings

* * * * *

First-Class Mail International (240)

[For each country that offers First-
Class Mail International service, retain
the country’s Price Group designation
(which appears in the “First-Class Mail
International” heading), but remove the
three price tables for letters, large
envelopes (flats), and packages (small
packets), and insert text to read as
follows:]

For the prices and maximum weights
for postcards, letters, large envelopes
(flats), packages (small packets), and

postcards, see Notice 123—Price List.
* * * * *

[Delete the entry “Postcards (241.22)”
and the price for postcards in their
entirety.]

Extra Services
Certificate of Mailing (313)
[For each country that offers

certificate of mailing service, revise the
fees to read as follows:]

Fee
Individual pieces:
Individual article (PS Form
3817) e $1.15
Firm mailing books (PS Form
3877), per article listed (min-
imum 3) e 0.44
Duplicate copy of PS Form
3817 or PS Form 3877 (per
PAGE) e 1.15
Bulk Quantities:
First 1,000 pieces (or fraction
thereof) ..o, 6.70
Each additional 1,000 pieces
(or fraction thereof) ............... 0.80
Duplicate copy of PS Form
3606 ..oooeiiiiieeee e 1.15
* * * * *

International Business Reply Service
(382)

[For each country that offers
International Business Reply Service,
revise the fees to read as follows:]

Fee: Envelopes up to 2 ounces $1.50;
Cards $1.00

* * * * *

International Reply Coupons (381)

[For each country that offers
international reply coupons, revise the
fee to read as follows:]

Fee: $2.20
Registered Mail (330)

[For each country that offers
international Registered Mail service,
revise the fee to read as follows:]

Fee: $11.75

* * * * *

Restricted Delivery (350)

[For each country that offers
international restricted delivery service,
revise the fee to read as follows:]

Fee: $4.55
Return Receipt (340)

[For each country that offers
international return receipt service,
revise the fee to read as follows:]

Fee: $2.35

* * * * *

We will publish an appropriate
amendment to 39 CFR part 20 to reflect
these changes.

Stanley F. Mires,

Attorney, Legal Policy & Legislative Advice.
[FR Doc. 2011-31327 Filed 12—-7-11; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2010-0604—-201160; FRL—
9496-3]

Approval and Promulgation of
Implementation Plans and
Designations of Areas for Air Quality
Planning Purposes; Georgia: Atlanta;
Determination of Attaining Data for the
1997 Annual Fine Particulate Matter
National Ambient Air Quality
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA has determined that the
Atlanta, Georgia, fine particulate (PM, s)
nonattainment area (hereafter referred to
as the ‘““Atlanta Area” or ‘“Area”) has
attained the 1997 annual average PM, s
national ambient air quality standards
(NAAQS) and, additionally, that the
Area has attained the 1997 annual PM. 5
NAAQS by its applicable attainment
date of April 5, 2010. The Atlanta Area
is comprised of Barrow, Bartow, Carroll,
Cherokee, Clayton, Gobb, Coweta,
DeKalb, Douglas, Fayette, Forsyth,
Fulton, Gwinnett, Hall, Henry, Newton,
Paulding, Rockdale, Spalding and
Walton Counties in their entireties, and
portions of Heard and Putnam Counties.
First, the determination that the Atlanta
Area has attained the 1997 annual PM> 5
NAAQS is based on upon quality-
assured and certified ambient air
monitoring data for the 2008-2010
period showing that the Area has
monitored attainment of the 1997
annual PM, s NAAQS. The requirements
for the Area to submit an attainment
demonstration and associated
reasonably available control measures
(RACM), a reasonable further progress
(RFP) plan, contingency measures, and
other planning State Implementation
Plan (SIP) revisions related to
attainment of the standard shall be
suspended so long as the Area continues
to attain the 1997 annual PM, s NAAQS.
Second, the determination that the
Atlanta Area has attained the 1997 PM, 5
NAAQS by its applicable attainment
date of April 5, 2010, is based upon
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quality-assured and certified ambient air
monitoring data for the 2007-2009
period showing that the Area has
monitored attainment of the 1997
annual PM, s NAAQS during that
period. Additionally, in this action EPA
is addressing a typographical error
found in the proposed approval for
these actions.

DATES: Effective Date: This final rule is
effective on January 9, 2012.
ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R04-OAR-2010-0604. All
documents in the docket are listed in
the http://www.regulations.gov Web
site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy for public inspection during
normal business hours at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW,
Atlanta, Georgia 30303—-8960.

FOR FURTHER INFORMATION CONTACT:
Madolyn Dominy, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW,
Atlanta, Georgia 30303—8960. Ms.
Dominy may be reached by phone at
(404) 562—9644 or via electronic mail at
dominy.madolyn@epa.gov.
SUPPLEMENTARY INFORMATION:

I. What action is EPA taking?

II. What is the effect of this action?

III. What is EPA’s final action?

IV. What are the statutory and executive
order reviews?

I. What actions is EPA taking?

EPA is determining that the Atlanta
Area (comprised of Barrow, Bartow,
Carroll, Cherokee, Clayton, Cobb,
Coweta, DeKalb, Douglas, Fayette,
Forsyth, Fulton, Gwinnett, Hall, Henry,
Newton, Paulding, Rockdale, Spalding
and Walton Counties in their entireties
and portions of Heard and Putnam
Counties) has attained the 1997 annual
PM,.s NAAQS. This determination is
based upon quality-assured, quality-
controlled and certified ambient air
monitoring data that shows the Area has

monitored attainment of the 1997
annual PM, s NAAQS based on the
2008-2010 data. Preliminary monitoring
data for the 2009—2011 period indicates
that this area is continuing to attain the
1997 annual PM, s NAAQS. EPA is also
determining, in accordance with EPA’s
PM, s Implementation Rule of April 25,
2007 (72 FR 20664), that the Atlanta
Area has attained the 1997 annual PM, s
NAAQS by its applicable attainment
date of April 5, 2010.

Other specific requirements of the
determinations and the rationale for
EPA’s action are explained in the notice
of proposed rulemaking (NPR)
published on September 14, 2011 (76 FR
56701) and will not be restated here.
The comment period closed on October
14, 2011. No comments, adverse or
otherwise, were received in response to
the NPR.

Finally, EPA also found a
typographical error in the NPR. On page
56702 of the NPR, EPA stated “On
November 13, 2009, EPA designated the
Atlanta Area as nonattainment for the
2006 24-hour NAAQS (74 FR 58688). In
that action, EPA also clarified the
designations for the NAAQS
promulgated in 1997, stating that the
Atlanta Area was designated as
nonattainment for the annual NAAQS
but attainment for the 24-hour
NAAQS.” In EPA’s November 13, 2009,
action to designate areas for the 2006
24-hour NAAQS, EPA actually
designated the Atlanta Area as
attainment/unclassifiable for the 2006
24-hour NAAQS. See 74 FR 58688.
Additionally, EPA is taking the
opportunity through this action to
clarify that that only a portion of Heard
and Putnam Counties are included in
the 1997 annual PM; s nonattainment
area for Atlanta.

I1. What are the effects of these actions?

The determination of attaining data
action, in accordance with 40 CFR
51.1004(c), suspends the requirements
for this Area to submit attainment
demonstrations, associated RACM, RFP
plans, contingency measures, and other
planning SIPs related to attainment of
the 1997 annual PM, s NAAQS as long
as this Area continues to meet the 1997
annual PM, s NAAQS. Finalizing this
action does not constitute a
redesignation of the Atlanta Area to
attainment for the 1997 annual PM, s
NAAQS under section 107(d)(3) of the
Clean Air Act (CAA). Further, finalizing
this action does not involve approving
maintenance plans for the Area as
required under section 175A of the
CAA, nor does it involve a
determination that the Area has met all
requirements for a redesignation.

In addition, EPA is making a separate
and independent determination that the
Area has attained the 1997 annual PM; 5
standard by its applicable attainment
date (April 5, 2010), thereby satisfying
EPA’s requirement pursuant to section
179(c)(1) of the CAA to make such
determination based on the Area’s air
quality data as of the attainment date.

II1. What are EPA’s final actions?

EPA is determining that the Atlanta
Area has data indicating it has attained
the 1997 annual PM, s NAAQS and,
additionally, that the Area has attained
the standard by its applicable
attainment date (April 5, 2010). These
determinations are based upon quality-
assured, quality-controlled, and
certified ambient air monitoring data
showing that this Area has monitored
attainment of the 1997 annual PM> 5
NAAQS during the periods of 2008—
2010, and 2007-2009. This final action,
in accordance with 40 CFR 51.1004(c),
will suspend the requirements for this
Area to submit attainment
demonstrations, associated RACM, RFP
plans, contingency measures, and other
planning SIPs related to attainment of
the 1997 annual PM», s NAAQS as long
as the Area continues to meet the 1997
annual PM; s NAAQS. These actions are
being taken pursuant to section
179(c)(1) of the CAA and are consistent
with the CAA and its implementing
regulations.

Further, EPA is correcting a
typographical error in EPA’s proposed
approval for these actions where EPA
stated that the Atlanta Area was
previously designated nonattainment for
the 2006 PM, s NAAQS. EPA has
determined that the correction in
today’s action falls under the “good
cause” exemption in section
553(b)(3)(B) of the Administrative
Procedure Act which, upon finding
“good cause,” authorizes agencies to
dispense with public participation
where public notice and comment
procedures are impracticable,
unnecessary, or contrary to the public
interest. Public notice and comment for
this correction is unnecessary because it
is merely to correct a typographical
error where EPA stated that in a
previous action that the Atlanta Area
was designated nonattainment for the
2006 PM, s NAAQS, whereas the Area
was actually designated as attainment/
unclassifiable for the 2006 PM, s
NAAQS. This correction has no
substantive impact on EPA’s September
14, 2011, proposed action. In addition,
EPA can identify no particular reason
why the public would be interested in
being notified of the correction, or in
having the opportunity to comment on
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the correction prior to this action being
finalized, since this correction action
does not change the determinations of
attainment for the Atlanta Area.

IV. What are statutory and executive
order reviews?

Under the CAA, the Administrator is
required to approve a SIP submission or
state request that complies with the
provisions of the CAA and applicable
federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions or state request, EPA’s role
is to approve state choices, provided
that they meet the criteria of the CAA.
Accordingly, this action merely
approves state law as meeting federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this action does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the

impacted area is not in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 6, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action,
pertaining to the determination of
attaining data for the 2006 24-hour fine
particulate matter standard for the
Atlanta Area, may not be challenged
later in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Particulate matter, Reporting
and recordkeeping requirements.

Dated: November 10, 2011.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart L—Georgia

m 2. Section 52.578 is amended by
adding paragraph (e) to read as follows:

§52.578 Control strategy: Sulfur oxides
and particulate matter.
* * * * *

(e) Determination of Attaining Data.
EPA has determined, as of April 5, 2011,
the Atlanta, Georgia, nonattainment area
has attaining data for the 1997 annual
PM,s NAAQS. This determination, in
accordance with 40 CFR 51.1004(c),
suspends the requirements for this area
to submit an attainment demonstration,
associated reasonably available control
measures, a reasonable further progress
plan, contingency measures, and other
planning SIPs related to attainment of
the standard for as long as this area
continues to meet the 1997 annual PM, s
NAAQS.

[FR Doc. 2011-30364 Filed 12-7-11; 8:45 am]|
BILLING CODE 6560-50-P

GENERAL SERVICES
ADMINISTRATION
41 CFR Part 102-34

[FMR Change 2011-03; FMR Case 2011-
102-2; Docket 2011-0011; Sequence 2]

RIN 3090-AJ14

Federal Management Regulation;
Motor Vehicle Management

AGENCY: Office of Governmentwide
Policy, (GSA).
ACTION: Final rule.

SUMMARY: The General Services
Administration is amending the Federal
Management Regulation (FMR) by
revising current policy on the
definitions relating to the rental versus
the lease of motor vehicles. The rule
increases the less than 60 continuous
day rental timeframe to less than 120
continuous days and adjust the
definition of the term ““commercial lease
or lease commercially”” accordingly to
allow for the instances when agencies
have a valid temporary mission
requirement for a motor vehicle of 60
continuous days or more in duration but
of significantly fewer days in duration
than is typically available under
commercial leases, which commonly
require a minimum lease period of one
year.

DATES: Effective Date: December 8, 2011.
FOR FURTHER INFORMATION CONTACT: For
clarification of content, contact Mr.
James Vogelsinger, Director, Motor
Vehicle Management Policy Division, at
(202) 501-1764 or email at
james.vogelsinger@gsa.gov. Please
contact the Regulatory Secretariat
(MVCB), 1275 First Street NE.,
Washington, DC 20417, (202) 501-4755,
for information pertaining to status or
publication schedules. Please cite FMR
Change 2011-03, FMR Case 2011-102—
2.
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SUPPLEMENTARY INFORMATION:

A. Background

Currently, as provided in 41 CFR 102—
34.35, a motor vehicle rental is limited
to less than 60 continuous days. If an
agency obtains a motor vehicle for 60
continuous days or more, then it is a
commercial lease under current
regulations. Agencies, however, often
have a valid temporary mission
requirement for a motor vehicle of 60
continuous days or more in duration but
of significantly fewer days in duration
than is typically available under
commercial leases, which commonly
require a minimum lease period of one
year. Also, some agencies have
requirements from time to time for
additional vehicles for relatively short
periods of time. As a result, agencies are
turning to short-term rentals to meet
these motor vehicle needs but have
encountered impediments when those
needs meet or exceed 60 continuous
days but are less than a year (for which
commercial leases are commonly
available).

A proposed rule to amend section
102-34.35 of the FMR (41 CFR 102—-
34.35) to redefine the term ‘“motor
vehicle rental” to increase the less than
60 continuous day rental timeframe to
less than 120 continuous days and
adjust the definition of the term
“commercial lease or lease
commercially”” accordingly was
published in the Federal Register on
June 1, 2011 (76 FR 31545). There were
no comments. This regulatory
amendment will provide greater
flexibility to Federal agencies in
meeting their motor vehicle needs.

B. Executive Order 12866 and Executive
Order 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This is not
a significant regulatory action and,
therefore, was not subject to review
under Section 6(b) of Executive Order
12866, Regulatory Planning and Review,
dated September 30, 1993. This rule is
not a major rule under 5 U.S.C. 804.

C. Regulatory Flexibility Act

This final rule would not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq. This
final rule is also exempt from the
Regulatory Flexibility Act per 5 U.S.C.
553(a)(2) because it applies to agency
management. However, this final rule is
being published to provide transparency
in the promulgation of Federal policies.

D. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
FMR do not impose information
collection requirements that require the
approval of the Office of Management
and Budget under 44 U.S.C. 3501, et
seq.

E. Small Business Regulatory
Enforcement Fairness Act

This final rule is exempt from
Congressional review under 5 U.S.C.
801 since it relates solely to agency
management and personnel.

List of Subjects in 41 CFR Part 102-34

Energy conservation, Government
property management, Motor vehicles,
Reporting and recordkeeping
requirements.

Dated: October 31, 2011.
Martha Johnson,
Administrator.

For the reasons set forth in the
preamble, GSA amends 41 CFR part
102—34 as set forth below:

PART 102-34—MOTOR VEHICLE
MANAGEMENT

m 1. The authority citation for 41 CFR
part 102—34 continues to read as
follows:

Authority: 40 U.S.C. 121(c); 40 U.S.C.
17503; 31 U.S.C. 1344; 49 U.S.C. 32917; E.O.
12375.

m 2.In §102-34.35, revise the
definitions of the terms “Commercial
lease or lease commercially” and
‘“Motor vehicle rental” to read as
follows:

§102-34.35 What definitions apply to this
part?
* * * * *

Commercial lease or lease
commercially means obtaining a motor
vehicle by contract or other arrangement
from a commercial source for 120
continuous days or more. (Procedures
for purchasing and leasing motor
vehicles through GSA can be found in
41 CFR subpart 101-26.5).

* * * * *

Motor vehicle rental means obtaining
a motor vehicle by contract or other
arrangement from a commercial source
for less than 120 continuous days.
* * * * *
[FR Doc. 2011-31470 Filed 12-7-11; 8:45 am]
BILLING CODE 6820-14-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 61 and 69

[WC Docket Nos. 10-90, 07-135, 05-337,
03-109; GN Docket No. 09-51, CC Docket
Nos. 01-92, 96-45, WT Docket No. 10-208,
FCC 11-161]

Connect America Fund; Developing a
Unified Intercarrier Compensation
Regime

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget (OMB) has
approved, for a period of three years, the
information collection associated with
the Commission’s Connect America
Fund, Report and Order (Order)’s access
stimulation rules. This notice is
consistent with the Order, which stated
that the Commission would publish a
document in the Federal Register
announcing the effective date of those
rules. The Commission received OMB
pre-approval for the proposed
requirements on April 19, 2011 and
final approval for the final requirements
on December 1, 2011. Therefore, the
information collection requirements
were adopted as proposed.

DATES: The amendments to 47 CFR 61.3,
61.26, 61.39, and 69.3 published at 76
FR 73830, November 29, 2011, are
effective December 29, 2011.

FOR FURTHER INFORMATION CONTACT: John
Hunter, Pricing Policy Division,
Wireline Competition Bureau, at (202)
418-1520, or email: john.hunter@fcc.
gov.

SUPPLEMENTARY INFORMATION: This
document announces that, on April 19,
2011 (preapproval) and on December 1,
2011 (final approval), OMB approved,
for a period of three years, the
information collection requirements
relating to the access stimulation rules
contained in the Commission’s Order,
FCC 11-161, published at 76 FR 73830,
November 29, 2011. The OMB Control
Number is 3060—0298. The Commission
publishes this notice as an
announcement of the effective date of
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the rules. If you have any comments on
the burden estimates listed below, or
how the Commission can improve the
collections and reduce any burdens
caused thereby, please contact Cathy
Williams, Federal Communications
Commission, Room 1-C823, 445 12th
Street SW., Washington, DC 20554.
Please include the OMB Control
Number, 3060-0298, in your
correspondence. The Commission will
also accept your comments via email at
PRA@fcc.gov.

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to fcc504@
fec.gov or call the Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY).

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the FCC is notifying the public that it
received OMB pre-approval on April 19,
2011, for the information collection
requirements contained in the proposed
modifications to the Commission’s rules
in 47 CFR parts 61 and 69.

Under 5 CFR part 1320, an agency
may not conduct or sponsor a collection
of information unless it displays a
current, valid OMB Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a current, valid OMB Control

Number. The OMB Control Number is
3060-0298.

The foregoing notice is required by
the Paperwork Reduction Act of 1995,
Public Law 104-13, October 1, 1995,
and 44 U.S.C. 3507.

The total annual reporting burdens
and costs for the respondents are as
follows:

OMB Control Number: 3060—0298.

OMB Approval Dates: April 19, 2011
and December 1, 2011.

OMB Expiration Date: June 30, 2014.

Title: Part 61, Tariffs (Other than
Tariff Review Plan).

Form Number: N/A.

Respondents: Business or other for-
profit entities.

Number of Respondents and
Responses: 630 respondents; 1,210
responses.

Estimated Time per Response: 50
hours.

Frequency of Response: One-time,
biennial and on-occasion reporting
requirements.

Obligation to Respond: Required to
obtain or retain benefits. The statutory
authority for this information collection
is contained in sections 1-5, 201-205,
208, 251-271, 403, 502, and 503 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151-155, 201-205,
208, 251-271, 403, 502 and 503.

Total Annual Burden: 63,000 hours.

Total Annual Cost: $986,150.

Nature and Extent of Confidentiality:
An assurance of confidentiality is not
offered because this information
collection does not require the

collection of personally identifiable
information (PII) from individuals.

Needs and Uses: Sections 201, 202,
203, 204 and 205 of the
Communications Act of 1934, (‘“‘Act”) as
amended, 47 U.S.C. 201, 202, 203, 204
and 205, require that common carriers
establish just and reasonable charges,
practices and regulations which must be
filed with the Commission which is
required to determine whether such
schedules are just, reasonable and not
unduly discriminatory. On November
18, 2011, the Commission released the
Order, FCC 11-161, published at 76 FR
73830, November 29, 2011, adopting
final rules—containing information
collection requirements—designed to
address arbitrage activities known as
access stimulation. The rules generally
require competitive carriers and rate-of-
return incumbent local exchange
carriers (LECs) to refile their interstate
switched access tariffs at lower rates if
the following two conditions are met:
(1) A LEC has a revenue sharing
agreement and (2) the LEC either (a) has
a three-to-one ratio of terminating-to-
originating traffic in any month or (b)
experiences more than a 100 percent
increase in traffic volume in any month
measured against the same month
during the previous year.

Federal Communications Commission.
Marlene H. Dortch,

Secretary, Office of the Secretary, Office of
Managing Director.

[FR Doc. 2011-31519 Filed 12-7-11; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 32
[Docket No. PRM-32-6; NRC—2009-0547]

Association of State and Territorial
Solid Waste Management Officials;
Denial of Petition for Rulemaking

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking; denial.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is denying a petition
for rulemaking (PRM—-32-6) submitted
by the Association of State and
Territorial Solid Waste Management
Officials (ASTSWMO or the petitioner).
The ASTSWMO requested that the NRC
amend its regulations to improve the
labeling and accountability of tritium
exit signs. The ASTSWMO believes the
majority of unaccounted tritium exit
signs are disposed of in solid waste
landfills where they become potential
sources of groundwater and surface
water contamination. The ASTSWMO
requested that the NRC revise its
regulations or guidance to require that:
the labeling be in several locations on
the sign and printed with larger font; an
expiration date should be distinctly
legible to a fire or building inspector
without taking down the sign; and the
radiation trefoil should be displayed on
the front and back of advertisements.
Although not a specific request for
rulemaking, the petitioner
recommended that a national collection
effort with distinct milestones and goals
be undertaken to consolidate all expired
and disused tritium exit signs. The
petitioner requested that the NRC
organize a meeting with ASTSWMO and
all interested stakeholders to set a new
path forward on this issue. The NRC is
denying PRM—-32-6 for the reasons
stated in this document.

DATES: The docket for PRM-32-6 is
closed as of December 8, 2011.

ADDRESSES: You can access publicly
available documents related to this

petition for rulemaking using the
following methods:

e NRC’S Public Document Room
(PDR): The public may examine and
have copied, for a fee, publicly available
documents at the NRC’s PDR, Room O1—
F21, One White Flint North, 11555
Rockville Pike, Rockville, Maryland
20852.

e NRC’s Agencywide Document
Access and Management System
(ADAMS): Publicly available documents
created or received at the NRC are
available online in the NRC Library at
http://www.nrc.gov/reading-rm/adams.
html. From this page, the public can
gain entry into ADAMS, which provides
text and image files of NRC’s public
documents. If you do not have access to
ADAMS or if there are problems in
accessing the documents located in
ADAMS, contact the NRC’s PDR
reference staff at 1 (800) 397—4209, (301)
415-4737, or by email to pdr.resource@
nre.gov.

e Federal Rulemaking Web Site:
Public comments and supporting
materials related to this document can
be found at http://www.regulations.gov
by searching on Docket ID NRC-2009—
0547. Address questions about NRC
dockets to Carol Gallagher, telephone:
(301) 492-3668; email: Carol.
Gallagher@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Gregory Trussell, Office of Federal and
State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone: (301) 415—
6445, email: Gregory. Trussell@nrc.gov.
SUPPLEMENTARY INFORMATION:

The Petition

More than 2 million tritium exit signs
are estimated to have been sold in the
United States. Tritium powered self
luminous exit signs do not require
electricity or batteries, and are
commonly installed in areas where
electrical power is not conveniently
accessible or its use may be hazardous.
The tritium exit sign remains lit during
power outages and thus serve their
intended purposes in emergencies. As
tritium exit signs age, they do not glow
as brightly and at some point will not
meet the luminosity requirement of
applicable building or fire safety codes
and are replaced. A self-luminous exit
sign is a non-electrical product that uses
radioactive tritium gas to produce light.

Specifically, the signs contain light
sources that consist of glass tubes,
internally coated with phosphor, and
filled with tritium gas. Tritium (H-3) is
an isotope of hydrogen that emits low-
energy beta radiation in the form of
electrons. These electrons excite the
phosphor, causing the glass tubes to
continuously emit light. This low-
energy beta radiation cannot penetrate
the glass tube. If the tubes in the exit
signs are severely damaged, tritium may
escape and disperse by diffusion in the
air.

On January 12, 2010 (75 FR 1559), the
NRC published a notice of receipt of a
petition for rulemaking filed by
ASTSWMO. The ASTSWMO requested
that the NRC amend its regulations to
improve the labeling and accountability
of tritium exit signs.

The ASTSWMO believes the majority
of unaccounted for tritium exit signs are
disposed of in solid waste landfills
where they become potential sources of
groundwater and surface water
contamination. The ASTSWMO
specifically requested that the NRC
revise its regulations or guidance to
state that: The labeling should be in
several locations on the sign and printed
with larger font; an expiration date
should be distinctly legible to a fire or
building inspector without taking down
the sign; and the radiation trefoil should
be displayed on the front and back of
advertisements. Also, the petitioner
recommended that a national collection
effort with distinct milestones and goals
should be undertaken to consolidate all
expired and disused tritium exit signs.
The petitioner requested that the NRC
organize a meeting with ASTSWMO and
all interested stakeholders to set a new
path forward on this issue. The
petitioner stated that it would ideally
like to see tritium exit sign technology
immediately replaced by alternative
technologies.

The ASTSWMO, after an evaluation
of a case history of landfill leachate
sampling, asserted that the majority of
unaccounted for tritium exit signs are
disposed of in solid waste landfills
where they become potential sources of
groundwater and surface water
contamination. The petitioner also
claimed that a minority of tritium exit
signs are returned to the manufacturer
for recycling or disposed of as low-level
radioactive waste.
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The ASTSWMO also made the
assertion that advances in photo-
luminescent technology over the past
decade have demonstrated that effective
alternate technology exists for places
without electricity, replacing the need
for tritium self-luminescent exit signs.

Petitioner’s Requests

The petitioner made several requests
for rulemaking that would require
revision to Title 10 of the Code of
Federal Regulations (10 CFR) Part 32, as
well as requests that are outside the
rulemaking process. The petitioner
requested the following:

(1) Labeling should be in several
locations on the sign with larger font.
The basis for this request is the
petitioner’s belief that an increased
number of labels on tritium exit signs
will improve the ability to recognize the
signs, which in turn will improve the
accountability of the signs.

(2) An expiration date should be
distinctly legible to a fire or building
inspector without taking down the sign.
As with adding labels in several
locations on the sign, the basis for this
request is the petitioner’s belief that an
expiration date that is legible without
the need to remove the sign from where
it is installed will improve the ability to
recognize tritium exit signs, which in
turn, will improve the accountability of
the signs.

(3) The radiation trefoil should be
displayed on the front and back of
advertisements. The petitioner
communicated several concerns as the
basis for this request: (a) Manufacturers
do not always demonstrate
accountability in distributing tritium
exit signs to the proper recipients; (b)
recipients of signs are not informed of
the proper ownership and regulatory
requirements provided in NRC guidance
documents and regulations (i.e.,
NUREG-1556, Vol. 16, Appendix L, and
10 CFR 31.5); and (c) online vendors do
not always highlight the fact that tritium
is radioactive and has special general
licensing requirements. The petitioner
believes that requiring the display of the
radiation trefoil in advertisements is a
way to make potential customers fully
aware that tritium in exit signs is
radioactive material. The petitioner
believes trefoils in advertisements
would act as a safeguard against
customers unknowingly acquiring exit
signs that require regulatory controls.

(4) Replacement of tritium exit signs
with an alternative technology. The
petitioner believes that the state of
current photo-luminescent technology
and other alternatives can effectively
replace tritium exit signs.

(5) A national collection effort to
prevent the improper disposal of tritium
exit signs.

(6) Organize a meeting with
ASTSWMO and interested stakeholders
outside of the rulemaking process. The
petitioner offered to provide input to the
NRC on approaches to cease this
improper disposal of tritium exit signs.

Because item 4 is outside the NRC’s
regulatory authority and mission, and
items 5 and 6 are not specific requests
to change NRC regulations, comments
on these proposals are not being
addressed further in this response. The
NRC will respond to the petitioner on
these issues via separate
correspondence.

Public Comments on the Petition

The notice of receipt of the petition
for rulemaking (75 FR 1559) invited
interested persons to submit comments.
The petition was also shared with 37
Agreement States that regulate the
manufacture and use of tritium exit
signs within their States, under
agreement with the NRC. The comment
period closed on March 29, 2010. The
NRC received responses from 13
commenters including 2 manufacturers,
6 Agreement States, 1 Federal agency,
and other industry representatives. The
following provides a summary of the
comments received on the petition.

Public Comments on Petitioner
Requests Involving Rulemaking

The petitioner requested improving
the labeling of tritium exit signs by
requiring the placement of labels in
several locations on the sign, in larger
font to improve recognition, and thus
accountability. The majority of
commenters agreed that labeling should
be improved and no commenter
specifically disagreed with this request.

The petitioner requested requiring the
placement of an expiration date on
tritium exit signs, and making the date
distinctly legible to a fire or building
inspector without the need to take down
the sign. The rationale is that the fire or
building inspector will be aware of an
expired sign and request the
replacement. Four commenters agreed.
Two vendors commented that their exit
signs already clearly show the
expiration date and further noted this
issue does not fall under the jurisdiction
of the NRC.

The petitioner requested placement of
the radiation trefoil prominently on the
front and back of advertisements for the
exit signs to ensure that general
licensees understand that these signs
contain radioactive byproduct material
and are subject to regulatory controls.

Five commenters agreed with this
request.

One commenter who disagreed
questioned, in general, the effectiveness
of this action. Another commenter
stated that the assertion that customers
are not properly sensitized to the fact
that the signs contain radioactive
material is “‘completely unwarranted.”
This commenter also stated that given
that NRC regulations provide for the use
of the trefoil where radioactive material
is present, the placement of the trefoil
in advertisements is inappropriate.
Similarly, another commenter stated
that placing the radiation trefoil on
advertisements is not appropriate as
advertisements do not contain
radioactive material.

Public Comments on Petitioner’s Claims
Concerning Tritium Exit Signs in

Landfills

Three commenters disagreed with the
petitioner’s assertion that unaccounted
for tritium exit signs disposed of in
solid waste landfills are a potential
source of groundwater and surface water
contamination. One commenter stated it
did not believe that the inadvertent
disposal of tritium exit signs poses a
significant public health and safety
issue, even if the relatively large
numbers suggested by ASTSWMO are
accurate. Another commenter stated that
while it is true that sampling of raw,
untreated leachate from landfills in
Pennsylvania and California confirmed
above background levels of tritium, it
has been determined that, considering
the treatment, dilution, and discharge
processes to which this leachate is
subjected, there is currently no risk to
drinking water supplies or possible
human exposure.

Reasons for Denial

After reviewing the information
provided in the petition, and the
comments received in response to the
petition, the NRC has decided to deny
PRM-32-6. In reaching this decision,
the NRC reviewed the radiological risks
presented by tritium exit signs and from
the levels of tritium reported in landfill
leachate and determined that there is a
lack of significant radiological risk to
the public health and safety related to
the petitioner’s assertions. The NRC
determined that the existing NRC
regulations adequately direct the proper
methods of use, disposal, labeling, and
information disclosure for tritium exit
signs and that there is no significant risk
to the public health and safety.
However, the NRC believes that general
licensee accountability may be
strengthened by enhancing regulatory
guidance and improving
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communications between the NRC (and
Agreement States) and manufacturers.
The NRC periodically revises its
licensing guidance and will evaluate the
need for additional guidance in areas
raised by the petitioner during this
process.

Users of tritium exit signs are
regulated under the general license
provisions in 10 CFR 31.5. The general
license in 10 CFR 31.5 requires users:
Not to remove the labeling from the
sign; to follow instructions and
precautions on the label; not to abandon
a sign; to properly dispose of signs by
transferring them to a distributor or
radioactive waste broker specifically
licensed by the NRC or an Agreement
State; to report any lost, stolen or broken
sign(s) to the NRC; and not to give away
or sell the sign to another individual,
company, or institution unless it is to
remain in use at a particular location,
e.g., in a transfer of ownership of a
building. In this latter case, under 10
CFR 31.5(c)(9)(i), the user of a tritium
exit sign is required to provide a copy
of the regulatory requirements
governing the use of such signs to the
new user and must notify the NRC of
the transfer. The user is also required to
inform the NRC of a company name
change or change of address; and to
make certain other reports to the NRC.

The petitioner raised questions about
the requirements placed on distributors
related to whether users and others who
come into contact with the sign are
properly informed of the fact that the
sign contains radioactive material and is
subject to certain controls, in particular
controls for disposal. Vendors of these
products must obtain a license from the
NRC or an Agreement State to distribute
the signs to the general licensees, under
10 CFR 32.51 or equivalent provision of
an Agreement State. The NRC and
Agreement State regulations include
requirements for labeling and safety
instructions which require providing
certain information to customers prior
to transfer of the signs, including copies
of applicable regulations and
information on options for and
estimated costs of disposal.

The petitioner stated that there needs
to be multiple labels in several locations
and that the labels need to be printed in
larger font. The petitioner also requested
that the expiration date be distinctly
legible to a fire or building inspector
without taking down the sign. To obtain
a license to distribute tritium exit signs,
an applicant must submit sufficient
information related to its labeling of the
exit signs. Specifically, under 10 CFR
32.51(a)(3), the applicant for a license to
distribute tritium exit signs must ensure
that the label on the signs be durable,

legible, clearly visible, and include
certain information including that use of
the sign is subject to a general license
and the regulations of the NRC or
equivalent provisions of an Agreement
State and that the label must be
maintained in legible condition. The
NRC or an Agreement State must
approve the applicant’s proposed
labeling when authorizing distribution
to users, at which time the regulator can
address the appropriateness of fonts and
proper placement on the sign. The
expiration date (i.e., the date the sign
should be replaced in order to meet fire
safety standards), is not a matter of NRC
regulation because it focuses on the
visibility of the sign, not the safe use of
the radioactive material and is more
appropriately addressed by other
agencies responsible for fire safety.

The petitioner requested that the
radiation trefoil be displayed on the
front and back of advertisements. The
NRC agrees with some of the
commenters that the use of the trefoil on
advertisements is not appropriate since
use of the trefoil is utilized where
radioactive material is actually present.
The NRC has emphasized the
importance of notifying end users of
requirements for the use of generally
licensed devices. For example, in an
earlier NRC action related to misleading
advertising, the NRC issued Information
Notice (IN) 99-26, ““Safety and
Economic Consequences of Misleading
Marketing Information,” dated August
24,1999. The IN 99-26 highlighted that
misleading marketing information and
inadequate explanation of end-user
regulatory requirements can lead to
mishandling of devices used under the
general license and encouraged
manufacturers and distributors to
market to users of the general license in
such a way that the radioactive nature
of the product is clearly understood and
the regulatory requirements associated
with the product are clearly explained.
Under 10 CFR 32.51a(a)—(c) or
equivalent Agreement State regulation,
distributors are required to supply to
customers prior to the actual transfer of
the sign(s), copies of relevant
regulations, information on acceptable
disposal options including estimated
costs of disposal, and indication of the
NRC'’s policy of issuing high civil
penalties for improper disposal.

Prior to NRC receiving this petition,
the State of Pennsylvania contacted the
NRC in 2006, relaying its concerns
regarding possible improper disposal of
tritium exit signs. The Conference of
Radiation Control Program Directors
also brought this issue to the attention
of the NRC, via a 2007 resolution.

The NRC has previously implemented
several measures to address this issue.
The NRC implemented regulations to
improve accountability of devices used
under a 10 CFR 31.5 general license or
an equivalent Agreement State
provision (65 FR 79162; December 18,
2000, as amended at 65 FR 80991;
December 22, 2000). Although disposal
by transfer to a properly authorized
specific licensee was always required,
the previous regulatory framework did
not require NRC or Agreement State
notification of the transfer and disposal
of tritium exit signs. Under current
regulations, NRC and Agreement States
users or general licensees are required to
report transfer or disposal of devices
containing byproduct material.

The NRC, in an effort to improve
compliance with the regulatory
requirements for tritium exit signs,
issued Regulatory Issue Summary (RIS)
2006-25, “Requirements for the
Distribution and Possession of Tritium
Exit Signs and the Requirements in 10
CFR 31.5 and 32.51a,” dated December
7, 2006, which reiterated the
requirements that distributors of tritium
exit signs must follow when transferring
them to general licensees. These
requirements deal primarily with
information that must be provided to
customers. In addition, the RIS 2006—25
reiterated the requirements for general
licensees regarding transfer and disposal
of the tritium exit signs, with the intent
of minimizing the chance that tritium
exit signs will be disposed of
incorrectly.

The NRC issued a Demand for
Information (DFI) on January 16, 2009,
which required that general licensees
who possessed at least 500 tritium exit
signs perform an inventory and report
the results to the NRC. The results of the
DFI demonstrated there is still some
lack of awareness among users of
tritium exit signs concerning their
regulatory responsibilities which could,
and in some cases did, result in the
improper disposal of tritium exit signs.
The NRC considered enforcement action
against general licensees that were
found not to have complied with the
regulatory requirements. In one case in
which one entity using the general
licensee provisions failed to appoint an
individual responsible for ensuring
compliance with NRC requirements
pertaining to tritium exit signs and
improperly transferred signs, the NRC
determined that a civil penalty of
$369,300 could be appropriate for
improper transfer or disposal of large
numbers of tritium exit signs.

In response to the DFI findings, the
NRC contacted seven distributors of
tritium exit signs in an effort to improve
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compliance with the reporting
requirements of 10 CFR 32.52 and
equivalent Agreement State provisions.
The NRC initiated this contact with the
goal of assisting distributors in their
efforts to consistently provide the NRC
with information that satisfies the
reporting requirements in 10 CFR 32.52.
This information reported under 10 CFR
32.52 pertains to the general licensees to
whom distributors have transferred
signs.

The petitioner asserted that “the
majority” of unaccounted for tritium
exit signs are disposed of in solid waste
landfills where they may become
potential sources of groundwater and
surface water contamination. The NRC
concludes that the petitioner did not
demonstrate that the excess tritium
being found in landfill leachate, even if
resulting from improper disposal of
tritium exit signs, could result in
hazardous levels of tritium in drinking
water. Published reports such as
“Radiological Investigation Results for
Pennsylvania Landfill Leachate: 2009
Tritium Update,” Safety and Ecology
Corporation, Knoxville, TN, March 31,
2010, support this conclusion. The
study incorporated the use of site-
specific dilution factors based on factors
such as discharge rates and known
distances between leachate effluent
release points and downstream water
supply intakes to convert observed
leachate tritium concentrations into
diluted tritium concentrations assumed
to be available for human consumption.
The report concluded not only that the
resulting concentrations of tritium were
well below the U.S. Environmental
Protection Agency (EPA) maximum
contaminant level (MCL) of 20,000 pCi/
L for tritium in drinking water, but that
“average drinking water intake tritium
concentrations * * * were more than
200 times less than the EPA 20,000 pCi/
L MCL, ranging from 0-99 pCi/L.”

The petitioner also expressed concern
that samples collected from leachate
collection systems exceeded 20,000 pCi/
L. It should be noted that 20,000 pCi/

L is the EPA’s MCL for tritium in
drinking water and not leachate.
Landfill monitoring reports show that
despite high tritium concentrations in
leachate, drinking water samples
collected downstream of landfills
maintain tritium concentrations well
below the EPA’s MCL. For example, the
“Radiological Investigation Results for
Pennsylvania Landfill Leachate: 2009
Tritium Update” report, referenced
above, shows that “maximum drinking
water [tritium] intake concentrations
were over 100 times less than the EPA
20,000 pCi/L MCL ranging from 0 to 146
pCi/L.”

While the NRC does not regulate solid
waste landfills, the NRC staff also
concluded that current landfill practices
would mitigate the impacts from tritium
released from any exit signs that may be
disposed in landfills. These include:
Cover systems that minimize rainfall
penetration and limit the migration of
tritium due to erosion or interaction
with animals; cell liners that prevent
leachate from leaking into the
groundwater; gaseous extraction wells
that remove gases building up within
the landfill; and leachate collection
systems that collect, process, and treat
leachate.

In addition to reviewing these
previously published reports and
comparing tritium concentrations
measured in leachate and drinking
water to regulatory standards, the NRC
reviewed the possible risks to landfill
workers and the general public from
exposure to tritium associated with
landfill disposals. The NRC determined
that tritium contamination involves
such low levels of tritium that it would
not pose a health and safety threat to the
landfill worker or the general public.

Conclusion

The NRC is denying the petition for
rulemaking because the NRC’s current
regulations in this area are adequate to
protect public health and safety. In
conclusion, the petitioner has not
submitted any new information that
indicates a health and safety issue that
warrants rulemaking or calls into
question the existing regulatory
requirements. Existing NRC regulations
provide reasonable assurance that
public health and safety are adequately
protected. For the reasons cited in this
document, the NRC denies the petition.

Dated at Rockville, Maryland this 2nd day
of December, 2011.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,

Secretary of the Commission.
[FR Doc. 201131523 Filed 12-7-11; 8:45 am]
BILLING CODE 7590-01-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Chapter X

[Docket No. CFPB-2011-0040]

Disclosure of Certain Credit Card
Complaint Data

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Notice of proposed policy
statement with request for comment.

SUMMARY: The Bureau of Consumer
Financial Protection (the “CFPB”) is
requesting comment on a proposed
policy statement (the ‘Policy
Statement’’) that addresses the CFPB’s
proactive disclosure of credit card
complaint data. The CFPB receives
credit card complaints from consumers
under the terms of the Consumer
Financial Protection Act of 2010. The
proposed Policy Statement sets forth the
CFPB’s proposed initial disclosure of
credit card complaint data. It also
identifies additional ways that the CFPB
may disclose credit card complaint data
but as to which the CFPB will conduct
further study before finalizing its
position. The proposed Policy
Statement does not address complaint
data about any other consumer financial
product or service. The CFPB invites
comment on all aspects of the proposed
Policy Statement.

DATES: Comments must be submitted on
or before January 30, 2012.

ADDRESSES: You may submit comments,
identified by Docket No. CFPB-2011-
0040, by any of the following methods:

e FElectronic: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Monica Jackson, Consumer
Financial Protection Bureau, 1500
Pennsylvania Avenue NW., (Attn: 1801
L Street), Washington, DC 20220.

e Hand Delivery/Courier in Lieu of
Mail: Monica Jackson, Office of the
Executive Secretary, Consumer
Financial Protection Bureau, 1700 G
Street NW., Washington, DC 20006.

All submissions must include the
agency name and docket number of this
proposed Policy Statement. In general,
all comments received will be posted
without change to http://
www.regulations.gov. In addition,
comments will be available for public
inspection and copying at 1700 G Street
NW., Washington, DC 20006, on official
business days between the hours of 10
a.m. and 5 p.m. Eastern Time. You can
make an appointment to inspect the
documents by telephoning (202) 435—
7275.

All comments, including attachments
and other supporting materials, will
become part of the public record and
subject to public disclosure. Sensitive
personal information, such as account
numbers or social security numbers,
should not be included. Comments will
not be edited to remove any identifying
or contact information.

FOR FURTHER INFORMATION CONTACT:
Monica Jackson, Office of the Executive
Secretary, Consumer Financial
Protection Bureau, at (202) 435-7275;
Scott Pluta, Office of Consumer
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Response, Consumer Financial
Protection Bureau, at (202) 435-7306; or
Will Wade-Gery, Division of Research,
Markets and Regulations, Consumer
Financial Protection Bureau, at (202)
435-7700.

Authority: 12 U.S.C. 5492(a),
5493(b)(3)(C), 5496(c)(4), 5511(b)(1), (5),
5512(c)(3)(B).

SUPPLEMENTARY INFORMATION:

I. Background

On July 21, 2011, the CFPB launched
a system for accepting credit card
complaints. The CFPB developed this
system pursuant to several provisions of
the Consumer Financial Protection Act
of 2010 (the “Consumer Financial
Protection Act” or the “Act”), including
sections 1013(b)(3), 1025, 1034(a), and
1034(b), 12 U.S.C. 5493(b)(3), 5515 &
5534(a)—(b). Under this new system,
consumers submit credit card
complaints to the CFPB in several ways
including via the CFPB’s Web site,
http://www.consumerfinance.gov. The
system is presently limited to accepting
credit card complaints from
consumers.! The CFPB is developing
plans to roll out parallel systems for
other consumer financial products and
services.

As the system is presently configured,
a consumer who submits a credit card
complaint completes several non-
narrative data fields. These include the
consumer’s name and address, the name
of the issuing bank, and fields relating
to the type of the complaint and claimed
loss.2 Credit card consumers can also
populate two narrative fields. These
cover the consumer’s description of
“what happened” and the consumer’s
assessment of a ““fair resolution.”

If the resulting complaint concerns a
credit card issuer subject to the CFPB’s
supervision and primary enforcement
under section 1025 of the Consumer
Financial Protection Act, 12 U.S.C.
5515, the CFPB’s Office of Consumer
Response (“Consumer Response”)
forwards the complaint to that
identified issuer.3 If the receiving issuer
indicates that it did not issue the
relevant credit card, Consumer
Response will attempt to forward the
complaint to the correct issuer. Once the

1“Whistleblower” complaints are not within the
scope of the present Policy Statement. See 12 U.S.C.
5567(a)(1).

2The consumer must affirm that the submitted
information is true to the best of his or her
knowledge and belief. The system will accept
complaints submitted on behalf of a consumer.
These complaints may be subject to proof of signed,
written permission from the consumer.

3The CFPB forwards to the relevant prudential
regulator any credit card complaint involving an
issuer that is not subject to supervision and primary
enforcement by the CFPB under section 1025.

correct issuer has the complaint, the
issuer investigates the complaint,
communicates with the consumer as the
issuer deems appropriate, and
determines what action, if any, to take
with respect to the complaint. At the
end of this process, the issuer reports to
Consumer Response how it has
addressed the complaint.# Once
Consumer Response receives a response
from the issuer, Consumer Response
invites the consumer to review the
response. The CFPB prioritizes for
further action complaints where the
consumer expresses dissatisfaction with
the issuer’s response or where the issuer
fails to respond.

II. Disclosure Authority

The Act requires the CFPB to provide
certain information to Congress about
complaints and responses. In particular,
section 1013(b)(3)(C) requires the CFPB
to report annually to Congress
information and analysis about
complaint numbers, types, and, when
applicable, resolution.> See 12 U.S.C.
5493(b)(3)(C). Additionally, the Act
permits the CFPB to exercise its
authority for purposes of ensuring that
“‘consumers are provided with timely
and understandable information to
make responsible decisions about
financial transactions” and that
“markets for consumer financial
products operate transparently and
efficiently.” 12 U.S.C. 5511(b)(1), (5).

The CFPB has broad authority to
make public information that is not
required to be given confidential
treatment. See, e.g., 12 U.S.C. 5492(a);
12 U.S.C. 5512(c)(3)(B), (c)(8). On July
22,2011, the CFPB issued an interim
final rule governing disclosure of
records and information, including
treatment of confidential information.
See 76 FR 45372 (July 28, 2011) (to be
codified at 12 CFR Part 1070). The rule
defines “confidential consumer
complaint information” as “information
received or generated by the CFPB,
pursuant to 12 U.S.C. 5493 and 5534,
that comprises or documents consumer
complaints or inquiries concerning

4Initially, Consumer Response requested an
issuer to categorize its response as ‘““full resolution,’
“partial resolution” or “no resolution,” but
experience showed that issuers were not using
these terms consistently. Under the current
approach, in addition to any narrative material that
the issuer provides the consumer, the issuer is
asked to categorize its response as closing the
complaint with relief or without relief.

5Section 1016 also requires that the CFPB submit
semi-annual reports to congressional oversight
committees covering a range of topics, including
“an analysis of complaints about consumer
financial products or services that the Bureau has
received and collected in its central database on
complaints during the preceding year.” 12 U.S.C.
5496(c)(4).

s

financial institutions or consumer
financial products and services and
responses thereto, to the extent that
such information is exempt from
disclosure pursuant to [the Freedom of
Information Act (“FOIA”),] 5 U.S.C.
552(b).”” 6 The rule generally prohibits
the disclosure of confidential consumer
complaint information, except in certain
limited circumstances.” However, the
rule does not limit the CFPB’s discretion
to disclose materials that it derives from
confidential information, including
confidential consumer complaint
information, to the extent that such
materials do not identify, either directly
or indirectly, any particular individual
to whom the confidential information
pertains. See 12 CFR 1070.41(c).

The proposed Policy Statement does
not contemplate the disclosure of
confidential consumer complaint
information. Under the proposed Policy
Statement, the CFPB would not disclose
information contained in consumer
credit card complaints (and responses to
such complaints) that is exempt from
disclosure under the FOIA, 5 U.S.C.
552(b). The CFPB will not publish the
name, full address, or credit card
account number associated with any
given credit card complaint. In addition,
as discussed further below, our policy
will be not to publish credit card
complaint information that could enable
the consumer to be identified by any
party other than the issuer of the credit
card in question. Further, the CFPB will
not disclose confidential and
proprietary business information that
issuers provide in response to
complaints. Because of these
limitations, the CFPB’s proposed
publication of consumer complaint
information pursuant to the Policy
Statement does not rely upon any of the
exceptions to the general prohibition on
disclosure of confidential consumer
complaint information.

612 CFR 1070.2(f).

7 See 12 CFR 1070.41 (general prohibition on
disclosure of confidential information except as
required by law or pursuant to the CFPB’s rules);
12 CFR 1070.43 (permitting the CFPB to disclose
confidential consumer complaint information to
certain Federal and state agencies, provided the
agencies protect the confidentiality of the
information); 12 CFR 1070.44 (permitting the CFPB
to “disclose confidential consumer complaint
information as it deems necessary to investigate,
resolve, or otherwise respond to consumer
complaints or inquiries concerning financial
institutions or consumer financial products and
services”); 12 CFR 1070.45 (permitting the CFPB to
disclose confidential consumer complaint
information in certain circumstances in the course
of law enforcement investigations and proceedings);
12 CFR 1070.46 (permitting the Director to
personally authorize the disclosure of confidential
consumer complaint information, provided such
disclosure is consistent with applicable law,
including the Privacy Act of 1974).
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FOIA requires general public
disclosure of records that have been
disclosed in response to a FOIA request
and which the CFPB “determines have
become or are likely to become the
subject of subsequent requests for
substantially the same records.” 5
U.S.C. 552(a)(2)(D). The CFPB’s interim
final rule regarding this provision of
FOIA states that:

Subject to the application of the FOIA
exemptions and exclusions * * * the CFPB
shall make publicly available * * * all
records * * * which have been released
previously to any person under [FOIA and 12
CFR part 1070], and which the CFPB
determines have become or are likely to
become the subject of subsequent requests for
substantially the same records because they
are clearly of interest to the public at large.
When the CFPB receives three (3) or more
requests for substantially the same records,
then the CFPB shall also make the released
records publicly available.?

The CFPB has received and is reviewing
comments on its interim FOIA rules,
including the provision concerning
section 552(a)(2)(D) of FOIA.

The CFPB’s credit card complaint
process has been widely publicized, and
there is a high level of public interest in
information regarding these complaints.
As a result, the CFPB believes that its
credit card complaint records may
become subject to multiple, overlapping
FOIA requests. The CFPB seeks
comment on the interplay between the
proposed Policy Statement and the
possible application of the requirements
of section 552(a)(2)(D) of FOIA.

III. Rationale for Disclosing Certain
Credit Card Complaint Data

The CFPB has developed the
proposed Policy Statement in light of its
statutory purposes of helping to provide
consumers with “timely and
understandable information to make
responsible decisions about financial
transactions” and helping the credit
card market to “‘operate transparently
and efficiently.” 12 U.S.C. 5511(b)(1) &
(5). We have separated the issue of
disclosure of the narrative fields of
complaint data from disclosure of the
non-narrative fields. These issues
implicate discrete considerations.

We have reviewed disclosure
practices at other Federal and state
agencies, the complaint-handling

8 See 12 CFR 1070.11(c). United States
Department of Justice (“DOJ”) guidance provides
that three requests for the same records are
generally enough to trigger an agency’s disclosure
obligation under 5 U.S.C. 552(a)(2)(D). Department
of Justice, Office of Information Policy, Guide to the
Freedom of Information Act, pp. 17-18 (2009 ed.);
FOIA Post, “FOIA Counselor Q&A: ‘Frequently
Requested’ Records” (7/25/03) available at http://
www.justice.gov/oip/foiapost/2003foiapost28.htm.

experience of other financial regulators,
and the positions of different
stakeholders as they have been voiced to
the CFPB to date. As noted, the
proposed Policy Statement only covers
the disclosure of certain credit card
complaint data. Disclosing data on other
types of complaints may raise different
considerations that are not addressed by
the proposed Policy Statement.
Furthermore, the proposed Policy
Statement does not concern the CFPB’s
internal uses of complaint data nor is it
intended to limit the CFPB’s discretion
to share complaint data as otherwise
permitted by law.

The CFPB will carefully consider
comments it receives in response to this
notice and its continued experience
with the operation of the CFPB’s credit
card complaint system before finalizing
the Policy Statement. Once the CFPB
finalizes this Policy Statement, we will
study its effectiveness on an ongoing
basis. In addition to seeking comments
on the proposed Policy Statement, the
CFPB also invites comment on the
appropriate ways to study the
effectiveness of credit card complaint
data disclosure. Although the present
Policy Statement is limited to credit
card complaints, what the CFPB learns
about disclosure in this context may
serve to inform disclosure of complaint
data about other financial products and
services.

A. Disclosing Non-Narrative Field Data
Will Let Outside Parties Identify Trends
and Patterns That They Believe May
Help Inform Consumer Decisions About
Credit Card

There is considerable controversy
over the extent to which credit card
consumer complaint data can provide
consumers with useful or reliable
information for making decisions about
credit card use. Credit card complaints,
of course, are not necessarily
representative of the experience of all
consumers with a particular credit card
product or issuer. Rather, the credit card
complaints submitted to the CFPB
represent the experience of a non-
random subset of credit card consumers:
Those who view themselves as
aggrieved by an action or inaction of an
issuer, who were unable to obtain
satisfactory relief from the issuer (or
who elected not to seek such relief), and
who have chosen to appeal to the CFPB
for assistance. Some argue, therefore,
that making information about these
complaints publicly available has the
potential to provide information to
consumers that is not reliable or
probative.

Others argue that by examining trends
and patterns in consumer credit card

complaints over time, or by examining
differences in credit card complaint
patterns across issuers, careful
researchers may be able to discern
information that would be useful and
relevant to consumers in making better-
informed decisions among payment
devices or between credit card issuers.
In this view, even though the experience
of complainants is not necessarily
representative of the experience of all
consumers, changes in the volume or
mix of complaints, or differences across
issuers and complaint types, can
illuminate important patterns or trends
in the marketplace.

The CFPB anticipates that if it
disclosed credit card complaint data,
those who would be most likely to mine
the data for trends and patterns and to
publish their conclusions would be
academics and groups dedicated to
empowering consumers in making well-
informed decisions.? Of course, there
may be differences of opinion as to the
inferences or conclusions reached by
these individuals and groups based
upon their review of complaint data. To
the extent that there are differences in
opinion, the CFPB expects that those
differences will be publicly aired in a
way that will enable consumers who are
interested in this data to evaluate the
alternative interpretations and reach
their own conclusions.

Our expectation gains support from
the experience of other agencies that
have made consumer complaint data
publicly available. Outside groups have
already used complaint field data
published by another Federal agency—
the National Highway Traffic Safety
Commission (“NHTSA”)—to assemble
trend and pattern data for consumers.
Beginning with 2005 data, one private
provider of automotive information has
recompiled all the individual consumer
complaints lodged with safercar.gov, the
vehicle safety complaint database that
NHTSA maintains.10

Outside groups also make regular use
of airline passenger complaint data that
the Department of Transportation’s
Office of Aviation Enforcement and
Proceedings (“OAEP”) discloses every
month in its Air Travel Consumer
Report.11 Unlike NHTSA, OAEP does
not make field data available at the
individual complaint level, but instead
publishes its own aggregations of field

9In addition, issuers would likely mine the data
and might publicize to consumers how their
complaint performance measures up against
competitors.

10 The data is available at http://
www.edmunds.com/car-news/nhtsa-complaints-
report.html.

11 The reports are available at http://
airconsumer.ost.dot.gov/reports/index.htm.


http://www.edmunds.com/car-news/nhtsa-complaints-report.html
http://www.edmunds.com/car-news/nhtsa-complaints-report.html
http://www.edmunds.com/car-news/nhtsa-complaints-report.html
http://www.justice.gov/oip/foiapost/2003foiapost28.htm
http://www.justice.gov/oip/foiapost/2003foiapost28.htm
http://airconsumer.ost.dot.gov/reports/index.htm
http://airconsumer.ost.dot.gov/reports/index.htm
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data.12 The use to which outside groups
have put this data show how
organizations might use the non-
narrative field data that CFPB proposes
to disclose. Providers that have scored
well in the OAEP data have publicized
that fact to consumers. One airline notes
that it has “consistently received the
lowest ratio of complaints per
passengers boarded of all major U.S.
carriers” since the OEAP began
publishing the Air Travel Consumer
Report.13 Outside reviewers have also
publicized poor or worsening airline
performance.1* The annual Airline
Quality Rating reports rate U.S. and
other airlines using numerous data
sources including the OAEP’s complaint
data. These findings reportedly reach
millions of consumers every year.1s In
all these respects, OAEP provides the
critical field data. The marketplace of
ideas then does the rest.

The Consumer Product Safety
Commission (“CPSC”) began making
consumer reports of harm publicly
available in March, 2011. It is too early
to assess how researchers will use the
data in the CPSC’s public database,
saferproducts.gov.16 As described in a
recent report prepared by the General
Accounting Office, product
manufacturers or their representatives
have expressed concern that reports in
the database may misidentify products
or manufacturers and that reports can be
submitted by individuals who did not
experience the reported incident of
harm.7 Neither concern applies to the
CFPB’s credit card complaint data.
Credit card complaints are filed by
cardholders (or by an authorized
representative). The issuer of the
applicable credit card can be reliably
identified from the submitted credit
card number.

In light of the potential for credit card
complaint data to be analyzed for

12 The OAEP reports complaints by complaint
type and by airline, expressed as incidence rates per
100,000 enplanements. See, e.g., Air Travel
Consumer Report (Sept. 2011) at pp. 39 & 43,
available at http://airconsumer.ost.dot.gov/reports/
2011/September/2011SeptATCR.PDF.

13 See http://www.southwest.com/html/about-
southwest/history/fact-sheet.html.

14 See, e.g., H. Shami, America’s Meanest
Airlines: 2011, U.S. News, available at http://
www.travel.usnews.com/features.

15Dr. Brent Bowen and Dr. Dean E. Hadley
prepare these reports. The latest report is available
at http://www.airlineinfo.com/public/2011aqr.pdf.

16 One consumer group has analyzed the first four
months of data and identified certain trends,
including the percentage of reports about products
subject to a pre-report recall. See http://
www.kidsindanger.org/docs/reports/

Straight From_The _Source_Report.pdf.

17 General Accounting Office, Consumer Product
Safety Commission: Action Needed to Strengthen
Identification of Potentially Unsafe Products (Oct.
2011) at pp. 9, 13.

information that would be useful to
consumers, and the experience of other
agencies, the proposed Policy Statement
calls for two forms of public disclosure
with respect to the non-narrative fields
of consumer credit card complaint data.
These two forms of public disclosure are
discussed below.

1. Data Made Publicly Available by the
CFPB

The CFPB proposes to make certain
fields of the non-narrative complaint
data available to the public in fully
searchable and downloadable format. To
protect consumers’ privacy, the database
will not include non-narrative fields
that expressly call for personally
identifying information (“PII”’) (i.e., the
name and address fields). The database
will include data fields that cover the
type of complaint, the issuer involved,
the date of the complaint, and the zip
code of the consumer.8 The disclosed
field data for each complete complaint
will be linked by a unique identifier,
enabling outside reviewers to aggregate
and correlate the data as they wish. The
CFPB intends to provide, with each data
release, information about the
limitations of the data disclosed,
including appropriate disclaimers as to
accuracy and representativeness.19

2. Reports Published by the CFPB

In addition to making certain credit
card complaint data available for
research and analysis, the CFPB
proposes to publish periodic reports
about trends and patterns in complaint
data that will give consumers
meaningful information about credit
card use. These reports also will explain
how we use credit card complaint data
to work towards other goals that
Congress has set for us. On November
30, 2011 the CFPB published an interim
report that addressed Consumer
Response’s handling of credit card
complaints received during the first
three months of the complaint system’s
operation. Going forward, our reports
may contain additional data
aggregations, as explained further
below.

The precise data aggregations that
CFPB publishes will depend on our

18 A zip code may be seen as PII because it can
function with other data elements to enable re-
identification. In light of the other non-narrative
fields that we propose to disclose, however, the
CFPB does not anticipate that consumer zip codes
will lead to such disclosure here.

19For example, how CFPB categorizes credit card
complaint types will impact the potential uses of
the data. To minimize any distortive impact from
this categorization, the CFPB will work to ensure
that the categories reflect complaints as accurately
as possible. As a result, complaint categories may
change over time.

assessment of what conclusions can
fairly be drawn from the data for a given
reporting period. It is possible, for
example, that we will not receive
enough credit card complaints in any
given time period to generate useful
information with respect to some
potential aggregations. If sample sizes
are too small, variations across issuer,
time, and subject matter may not reflect
statistically significant patterns and
trends. We will be mindful of these
statistical significance issues in
determining what types of trend and
pattern data to report and on what
schedule.

We have also identified a number of
questions that will need to be answered
in deciding whether to publish certain
specific data aggregations. We invite
comment on how these questions may
be answered.

First, some trend and pattern data
may need context to make the data
informative to consumers. Complaint
counts by issuer are one apparent
example. Unless weighted appropriately
against the relative size of an issuer’s
credit card business—a process
commonly referred to as
“normalization”—their disclosure may
not offer consumers any meaningful
information. The CFPB invites comment
on how best to address this issue,
including whether there is an available
and appropriate normalization metric
for these purposes.

Second, some products may, by their
very nature, have higher complaint rates
than others, even across all issuers that
offer them. As a result, these products
could cause issuers’ complaint
incidence to vary more by product mix
than by performance. The CFPB invites
comment on how best to address this
issue, including whether there is an
available and appropriate normalization
metric for these purposes.

Third, data on the rate at which the
CFPB procures relief for consumers in
response to credit card complaints may
not be meaningful if broken out by
issuer. If an issuer has a relatively low
rate of offering responses that
consumers accept, that may reflect its
failure to respond to legitimate
grievances. However, it may instead
reflect that the issuer has effective
internal complaint processes and/or
low-complaint products, causing the
complaints that reach the CFPB to lack
merit. The CFPB invites comment on
how best to address this issue.


http://www.kidsindanger.org/docs/reports/Straight_From_The_Source_Report.pdf
http://www.kidsindanger.org/docs/reports/Straight_From_The_Source_Report.pdf
http://www.kidsindanger.org/docs/reports/Straight_From_The_Source_Report.pdf
http://airconsumer.ost.dot.gov/reports/2011/September/2011SeptATCR.PDF
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http://www.southwest.com/html/about-southwest/history/fact-sheet.html
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http://www.travel.usnews.com/features
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B. Until Further Study Can Be
Conducted, the CFPB Will Not Disclose
Narrative Data Fields Because of the
Privacy Risk to Individual Consumers

The CFPB’s consumer credit card
complaint form includes narrative fields
in which the consumer is asked to
describe “what happened” and a ““fair
resolution.” The issuer is also invited to
submit a narrative response to the
complaint. Some Federal agencies—
most notably the CPSC, pursuant to the
Consumer Product Safety Improvement
Act of 2008—maintain consumer
databases that include consumer and
industry narratives. Disclosure of
narrative fields, however, would be
unlikely to facilitate statistical analyses
of trends or patterns in the credit card
complaint data. In addition, although
disclosure of the narrative fields would
allow those who review the complaint
data to gain more insight into the
substance of complaints than can be
gleaned from the field that categorizes
complaints by issue type, it might also
expose issuers to reputational harm
from potentially inaccurate, misleading,
or incomplete narratives.

For the time being, the CFPB need not
resolve the tension between these
competing interests, because disclosing
these narrative fields would pose clear
risks to privacy interests and to the
functioning of the consumer complaint
system. The narrative fields are
populated entirely at the discretion of
the consumer and the issuer. The
resulting narratives may include core PII
such as the name of the complainant.
Moreover, there is a risk that the
information contained in the narratives
may contain detailed and idiosyncratic
information of a type that, if made
public, would enable some reviewers of
that information to identify the
consumer who submitted the complaint.

Publishing narratives could also
discourage consumers from providing
information in the narrative fields that
might carry some risk of identification.
Because such information might be
useful to the resolution of some
complaints, that result could disserve
the CFPB’s primary goal with respect to
complaints, which is to address each
consumer’s complaint efficiently and
effectively. It could also discourage
consumers from submitting complaints,
hindering the complaint resolution
process and also restricting the supply
of credit card complaint data.20

20 Publication of issuer narratives could have
similar effects. To explain its practices adequately
to a consumer, an issuer may have to disclose
elements of the consumer’s private financial
information, including details that might enable re-
identification. Again, there is a risk that some

Publishing narratives only if a consumer
affirmatively opts in to—or fails to opt
out of—publication might alleviate this
problem.21 The CFPB invites comment
on the impact of a consumer opt-in (or,
in the alternative, a consumer opt-out)
on the merits of disclosing narrative
data. The CFPB also seeks comment on
whether issuers should have a parallel
ability to opt into or out of publication
of narrative responses, or the ability to
provide a public and non-public
response to a complaint.

Ultimately, however, the privacy risks
cannot be systematically assessed other
than by reviewing the complaints and
issuer responses that we receive. The
CFPB will conduct the necessary
comprehensive study and will continue
to gather data from submitted
complaints as the complaint process
further develops. As part of that study,
the CFPB also will evaluate the CFPB
resources that would be required to
redact such information so as to
eliminate PII and minimize the risk of
identification. In the interim, the CFPB
will not disclose narratives because of
the potentially significant risk to
consumers’ privacy interests.

IV. Proposed Policy Statement

The text of the proposed Policy
Statement is as follows:

1. Purposes of Credit Card Complaint
Data Disclosure

The CFPB receives credit card
complaints from consumers. The CFPB
intends to disclose certain information
about credit card complaints in a public
database and in the CFPB’s own
periodic reports.

The purpose of this disclosure is to
provide consumers with timely and
understandable information about credit
cards and to improve the functioning of
the credit card market. By enabling
more informed decisions about credit
card use, the CFPB intends for its
complaint data disclosures to improve
the transparency and efficiency of the
credit card market.

2. Public Access to Data Fields

After the effective date of this Policy
Statement, the CFPB will provide public
access to a database containing non-
narrative fields for each complete
consumer credit card complaint and
response within the scope of the CFPB’s
authority under section 1025 of the
Consumer Financial Protection Act. The
consumer defines the inputs to some of

consumers will opt against submitting a complaint

in the event that the issuer’s response will be
published.

21 The complaint system currently has no
disclosure opt-in (or opt-out) provisions.

the fields when he or she (or an
authorized representative) inputs a
credit card complaint into the CFPB’s
system. These fields, therefore,
represent the consumer’s own
characterization of his or her credit card
complaint. The issuer’s response will
define other non-narrative fields.

The database will cover non-narrative
fields that do not contain confidential
personal information, including but not
limited to: The subject area or areas
covered by the credit card complaint;
the name of the card issuer; the zip code
in which the consumer lives; the date of
the complaint; and whether and how an
issuer responded.

In cases where an issuer represents to
the CFPB that it has been wrongly
identified as the issuer of a card, that
issuer’s name will not be disclosed
pending a determination of the correct
issuer. Once the CFPB identifies the
correct issuer, the name of that issuer
will be included.22

The public will have online access to
the database. The database will enable
user-defined searches. The fields for
each complaint will be linked with a
unique identifier, enabling reviewers to
aggregate the data as they choose,
including by complaint type, issuer,
location, date, or any combination of
these variables. Users also will be able
to download the data so that they can
carry out additional review.

The CFPB will update the database on
a regular basis. To provide an issuer
sufficient time to establish that it did
not issue the credit card listed in a
particular complaint, the update will
not take place until at least one month
after submission.

The public database will not include
a consumer’s name, credit card number,
or address details. At least until the
CFPB can conduct further study, it will
exclude the consumer’s narrative
description of ‘“what happened” and of
“fair resolution.” It also will exclude an
issuer’s narrative response. These
narrative fields may contain personally
identifiable information or other
information that could enable
identification. The threat of such
disclosure might also suppress
complaints or reduce the specificity of
complaint narratives, thereby
undermining the effectiveness of the
complaint process.

3. Regular CFPB Reporting on
Complaints

At periodic intervals, the CFPB will
publish reports about the consumer
credit card complaints that it handles.

22 The consumer’s card number generally will
enable verification of the correct issuer.



Federal Register/Vol.

76, No. 236/ Thursday, December 8,

2011 /Proposed Rules 76633

The reports may contain our analysis of
patterns or trends that we identify in the
complaint data. The CFPB intends for
its reporting to provide information that
will be valuable to consumers and other
market participants. Before determining
what reports to issue beyond those
relating to the CFPB’s handling of the
complaints, the CFPB will study the
volume and content of credit card
complaints that it has received in a
given reporting period for patterns or
trends that it is able to discern from the
data. If the data will support it, the
CFPB intends for its reports to include
some standardized metrics that would
provide comparisons across reporting
periods. The reports will also describe
our use of credit card complaint data
across the range of our statutory
authorities during a reporting period.

4. Matters for Further Study

Going forward, the CFPB intends to
study the effectiveness of its credit card
complaint disclosure policy in realizing
its stated purposes. In addition, the
CFPB will carry out a study of the
narrative fields submitted by consumers
and issuers. The study will assess
whether there are practical ways to
disclose narrative data in a manner that
will improve consumer understanding
without undermining privacy interests
or the effectiveness of the credit card
complaint process and without creating
unwarranted reputational injury to
issuers.

Dated: November 30, 2011.
Meredith Fuchs,
Chief of Staff.
[FR Doc. 2011-31153 Filed 12—7-11; 8:45 am]
BILLING CODE 4810-AM-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-157714-06]

RIN 1545-BG43

Determination of Governmental Plan
Status; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to advance notice of
proposed rulemaking.

SUMMARY: This document contains
corrections to advance notice of
proposed rulemaking (REG-157714-06)
that describes the rules that the
Treasury Department and IRS are
considering proposing relating to the
determination of whether a plan is a

governmental planwithin the meaning
of section 414(d) and contains an
appendix that includes a draft notice of
proposed rulemaking on which the
Treasury Department and IRS invite
comments from the public. The
document was published in the Federal
Register on Tuesday, November 8,
2011(76 FR 69172).

FOR FURTHER INFORMATION CONTACT:
Concerning the ANPRM, Pamela R.
Kinard at (202) 622—6060 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:
Background

The correction notice that is the
subject of this document is under
section 414(d) of the Internal Revenue
Code.

Need for Correction

As published, this advance notice of
proposed rulemaking (REG-157714-06)
contains errors that may prove to be
misleading and are in need of
clarification.

Correction of Publication

Accordingly, the publication of this
advance notice of proposed rulemaking
(REG-157714-06), which was the
subject of FR Doc. 2011-28853, is
corrected as follows:

1. On page 69173, column 3, in the
preamble, under the paragraph heading
“Explanation of Provisions”, second
paragraph, third line, the language
“States or an agency of instrumentality
of” is removed and is replaced with the
new language ‘‘States or an agency or
instrumentality of”.

2. On page 69175, column 1, in the
Appendix, under the paragraph heading
“Application of Section 414(d)”, fifth
paragraph, the language ““Section
503(a)(1) (applying the prohibited
transactions rules in section 503 to
governmental plans as defined in
section 4975(g)(2))” is removed and is
replaced with the new language
“Section 503(a)(1) (applying the
prohibited transaction rules in section
503 to governmental plans as defined in
section 4975(g)(2));”.

3. On page 69177, column 2, footnote
17, fourth line, the language “401(k)
plan. See section 401(K)(4)(B)(ii). There
is an” is removed and is replaced with
the new language “401(k) plan. See
section 401(k)(4)(B)(ii). There is an”.

4. On page 69179, column 3, footnote
27, eleventh line, the language ““Louis,
420 F. Supp.2 at 1024, citing Lee Const.
Co.,” is removed and is replaced with

the new language “Louis, 420 F.
Supp.2d at 1024, citing Lee Const. Co.,”.

LaNita Van Dyke,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel, Procedure and Administration.

[FR Doc. 2011-31464 Filed 12—7-11; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-133223-08]
RIN 1545-BI19

Indian Tribal Governmental Plans;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to advance notice of
proposed rulemaking.

SUMMARY: This document contains
corrections to advance notice of
proposed rulemaking (REG—-133223-08)
that describes the rules the Treasury
Department and IRS are considering
proposing relating to the determination
of whether a plan of an Indian Tribal
government is a governmental plan
within the meaning of section 414(d)
and contains an appendix that includes
a draft notice of proposed rulemaking
on which the Treasury Department and
IRS invite comments from the public.
The document was published in the
Federal Register on Tuesday, November
8,2011 (76 FR 69188).

FOR FURTHER INFORMATION CONTACT:
Concerning the ANPRM, Pamela R.
Kinard at (202) 622—6060 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:
Background

The correction notice that is the
subject of this document is under
section 414(d) of the Internal Revenue
Code.

Need for Correction

As published, this advance notice of
proposed rulemaking (REG-133223-08)
contains errors that may prove to be
misleading and are in need of
clarification.

Correction of Publication

Accordingly, the publication of this
advance notice of proposed rulemaking
(REG-133223-08), which was the
subject of FR Doc. 2011-28858, is
corrected as follows:
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1. On page 69192, column 1, footnote
10, the language “Section
401(k)(4)(B)(ii) provide that a cash or
deferred arrangement shall not be
treated as a qualified cash or deferred
arrangement if it is part of a plan
maintained by a State or local
government of political subdivision
thereof, or any or agency or
instrumentality thereof.” is removed
and is replaced with the new language
“Section 401(k)(4)(B)(ii) provides that a
cash or deferred arrangement shall not
be treated as a qualified cash or deferred
arrangement if it is part of a plan
maintained by a State or local
government of political subdivision
thereof, or any agency or
instrumentality thereof.”.

2. On page 69193, column 1, under
the paragraph heading ““Judicial
Determinations”, second paragraph of
the column, second line, the language
“Bingo & Casino, held that the
operating” is removed and is replaced
with the new language “Bingo & Casino,
held that operating”.

LaNita Van Dyke,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel, Procedure and Administration.

[FR Doc. 2011-31463 Filed 12-7-11; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR

Office of Natural Resources Revenue
30 CFR Chapter XIl

[Docket No. ONRR-2011-0007]

Establishment of the Indian Oil
Valuation Negotiated Rulemaking
Committee

AGENCY: Office of Natural Resources
Revenue, Interior.

ACTION: Notice.

SUMMARY: On January 31, 2011, the
Department published a notice of intent
to establish an Indian Oil Valuation
Negotiated Rulemaking Committee. In
that notice, we requested interested
parties to nominate representatives for
membership on the Committee and
addressed many of the requirements of
Section 564 of the Negotiated
Rulemaking Act. On August 22, 2011,
the Department published a second
notice of intent to establish an Indian
0il Valuation Negotiated Rulemaking
Committee to address the remaining
requirements of Section 564 of the
Negotiated Rulemaking Act and to
inquire if all interests were represented

by the proposed members. This notice
establishes the Committee.

FOR FURTHER INFORMATION CONTACT: Mr.
Karl Wunderlich, Office of Natural
Resources Revenue (ONRR), Telephone:
(303) 231-3663; Fax: (303) 231-3194, or
Email: karl.wunderlich@onrr.gov.
SUPPLEMENTARY INFORMATION: In
response to our second notice, we
received three responses recommending
three additional members to the
Committee. In response, we have added
the following three recommended
members to the Committee: Patrick
Flynn, employee of Resolute Energy
Corporation, representative of Industry;
Grinnell Day Chief, representative of the
Blackfeet Nation; Alan Taradash,
representative of the Jicarilla Apache
Nation.

One additional comment was received
in response to the second notice of
intent offering broad objections to the
composition of the Committee. In
particular, the commenter felt the
Committee did not represent all
significant interests, did not represent
global energy producer interests,
included members from the oil industry
with conflicts of interest, and should
not have had inclusion from the Bureau
of Indian Affairs (BIA).

While ONRR appreciates and
encourages interest in the Indian Oil
Valuation Negotiated Rulemaking
Committee, at this time we find it
unnecessary to reconstitute or make
significant changes to the committee.
On January 31, 2011, ONRR solicited
nominees for membership to the
Committee. On August 22, 2011, ONRR
solicited additional nominees. This
provided the commenter two
opportunities to nominate a member
that would represent the significant
interests he felt were omitted. ONRR
believes it has adequately met the intent
of the Federal Advisory Committee Act
(FACA) in soliciting membership and
finding members with an appropriate
balance of viewpoints. ONRR also notes
that the Committee is being formed to
address valuation of oil production from
domestic Indian oil leases. Global
energy interests are most likely
unconcerned with the subject of this
Committee and no nominations were
offered to represent these interests.
Likewise, the proposed representatives
from industry were nominated by their
constituents and have an undeniable
stake in the rulemaking process. Any
perceived conflict of interest on the part
of industry’s nominations was not
adequately described by the commenter.
While the commenter noted that the oil
industry members have conflicts of
interest, this is expected of

“representative’” members of a FACA
committee. These members serve as
representatives of outside entities or
groups and their exclusive function is to
represent the points of view of a
particular industry or group (e.g. labor,
agriculture, energy, environmental,
tribal, or some other recognizable group
of persons). In representing the interests
of a specifically identifiable interest
group, the opinions, information, and
advice these members offer will reflect
the biases of the particular group that
the member represents on the
Committee. ONRR firmly believes that
the interests significantly affected by the
rulemaking are represented by the
members.

Finally, the Committee was formed
within the terms of the FACA which
provides for government oversight over
FACA committees. In the case of this
Committee, ONRR believes that BIA
belongs on the Committee, because BIA
issues leases and is the office of record
maintaining surface and mineral
ownership records on Indian Trust
lands.

The Committee will meet at least
quarterly with the first meeting planned
for February 2012.

Certification Statement: I hereby
certify that the Indian Oil Valuation
Negotiated Rulemaking Committee is
necessary, is in the public interest, and
is established under the authority of the
Secretary of the Interior.

Dated: December 1, 2011.
Ken Salazar,
Secretary of the Interior.
[FR Doc. 2011-31559 Filed 12—7-11; 8:45 am]
BILLING CODE 4310-T2-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2011-0943]
RIN 1625-AA09

Drawbridge Operation Regulation;
Blackwater River, South Quay, VA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the regulations that govern the
operation of the S189 Bridge over
Blackwater River, mile 9.2, at South
Quay, VA. The proposed rule would
change the current regulation requiring
a 24-hour advance notice and allow the
bridge to remain in the closed position
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for the passage of vessels. There have
been no requests for openings in 11
years.

DATES: Comments and related material
must reach the Coast Guard on or before
February 6, 2012.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0943 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: (202) 493—2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The telephone number
is (202) 366-9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Jim Rousseau, Coast
Guard; telephone (757) 398-6557, email
James.L.Rousseau2@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0943),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (http://
www.regulations.gov), or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be

considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a phone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment”” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rules” and insert
“USCG-2011-0943" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8% by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
the rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011—
0943” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington DC
20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why one would be beneficial. If
we determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Basis and Purpose

Virginia Department of Transportation
has requested a change in the operation
regulation of the S189 Bridge across
Blackwater River, mile 9.2, at South
Quay VA. There has been no request for
openings since the year 2000. The only
industrial waterway user to request
openings left the area in 2000. Since
2008 up to the present day the average
daily vehicular count is approximately
2,930. The Coast Guard proposes to
allow the above mentioned bridge to
remain in the closed position to
navigation in accordance with 33 CFR
117.39.

The vertical clearance of the Swing
Bridge is 14 feet above mean high tide
in the closed position and unlimited in
the open position. The current operating
schedule for the bridge is set out in 33
CFR 117.999. The current 24 hour
advance notice is no longer necessary
because of the lack of openings.

Discussion of Proposed Rule

The Coast Guard proposes to revise 33
CFR 117.999 for the S189 Bridge over
Blackwater River, mile 9.2, at South
Quay, VA. The current regulation states:
The draw of the S189 bridge, mile 9.2
at South Quay, shall open on signal if
at least 24 hours notice is given. The
new regulation would allow the bridge
to not open for the passage of vessels.
The change of the operating regulation
would reflect the current use of the
waterway and vessels with a mast
height less than 14 feet can pass
underneath the bridge in the closed
position at anytime.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, as
supplemented by Executive Order
13563, Improving Regulation and
Regulatory Review, and does not require
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an assessment of potential costs and
benefits under section 6(a)(3) of
Executive Order 12866. The Office of
Management and Budget has not
reviewed it under that Order. The
proposed change is expected to have
minimal impact on mariners due to no
opening request for the past 11 years
and no anticipated change to vessel
traffic.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: the owners or
operators of vessels needing to transit
the bridge that cannot pass under the
bridge in the closed position. This
action will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. There have been no
vessel requests for openings for the past
11 years. Vessels that can safely transit
under the bridge may do so at any time.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Jim
Rousseau, Bridge Management
Specialist, Fifth Coast Guard District,
(757) 398—6557 or email
James.L.Rousseau2@uscg. The Coast
Guard will not retaliate against small

entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
Tribal implications under Executive
Order 13175, Consultation and

Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01,
and Commandant Instruction
M16475.1D which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment because it
simply promulgates the operating
regulations or procedures for
drawbridges. We seek any comments or
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information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:
Authority: 33 U.S.C. 499; 33 CFR 1.05-1;

Department of Homeland Security Delegation
No. 0170.1.

2. Revise §117.999, to read as follows:

§117.999 Blackwater River

The draw of the S189 bridge, mile 9.2
at South Quay, need not be opened for
the passage of vessels.

Dated: November 16, 2011.
William D. Lee,

Rear Admiral, United States Coast Guard,
Commander, Fifth Coast Guard District.

[FR Doc. 2011-31455 Filed 12-7-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2011-1013]
RIN 1625-AA09

Drawbridge Operation Regulation;
Saginaw River, Bay City, MI

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
revise the drawbridge opening schedule
for the Lake State Railway Bridge at
mile 3.10, the Independence Bridge at
mile 3.88, the Central Michigan Railroad
Bridge at mile 4.94, the Liberty Street
Bridge at mile 4.99, the Veterans
Memorial Bridge at mile 5.60, and the
Lafayette Street Bridge at mile 6.78, all
over the Saginaw River at Bay City, MI.
The current regulation is confusing,
outdated, and unnecessarily restrictive
for both commercial and recreational
vessels. The proposed regulation will
simplify the regulatory language,
increase access through the drawbridges
for all vessels, and provide for the
reasonable needs of all traffic.

DATES: Comments and related material
must reach the Coast Guard on or
before: January 9, 2012.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-1013 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: (202) 493-2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is (202) 366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Mr. Lee Soule, Bridge
Management Specialist, Ninth Coast
Guard District; telephone (216) 902—
6085, email Lee.D.Soule@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-1013),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (http://
www.regulations.gov), or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be

considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a phone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rules” and insert
“USCG-2011-1013" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
the rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011—
1013” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
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explain why one would be beneficial. If
we determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Basis and Purpose

Lake Carriers Association (LCA), an
organization representing U.S. shipping
companies on the Great Lakes,
requested that the existing drawbridge
regulation for Saginaw River be
reviewed and changed to make the
regulation easier to understand and to
remove restrictive drawbridge schedules
for commercial vessels. The existing
regulation was reviewed in its entirety
for all drawbridges, vessel types, dates,
and hours of operation.

Lake State Railway Bridge at mile 3.10
is a swing bridge that provides 7 feet
vertical clearance in the closed position
and unlimited clearance in the open
position. The Independence Bridge at
mile 3.88 is a bascule bridge that
provides 22 feet vertical clearance in the
closed position and unlimited clearance
in the open position. The Central
Michigan Railroad Bridge at mile 4.94 is
a swing bridge that provides 8 feet of
vertical clearance in the closed position
and unlimited clearance in the open
position. The Liberty Street Bridge at
mile 4.99 is a bascule bridge that
provides 25 feet of vertical clearance in
the closed position and unlimited
clearance in the open position. The
Veterans Memorial Bridge at mile 5.60
is a bascule bridge that provides 15 feet
of vertical clearance in the closed
position and unlimited clearance in the
open position. The Lafayette Street
Bridge at mile 6.78 is a bascule bridge
that provides 20 feet vertical clearance
in the closed position and unlimited
clearance in the open position. There is
no alternate waterway for vessels
entering or departing Saginaw River.

The draws of the Lake State Railway
and CN RR bridges currently open on
signal for all vessel traffic that requires
a bridge opening, except that from
December 16 through March 15 the
bridges open on signal if at least 12
hours advance notice is provided.

The draws of the Independence
Street, Liberty Street, Veterans
Memorial, and Lafayette Street
drawbridges open on signal from March
16 through December 15, except as
follows: the draws need not open for the
passage of vessels less than 50 gross
tons from 6:30 a.m. to 8:30 a.m. and 3:30
p.-m. to 5:30 p.m., except Saturdays,
Sundays, and holidays observed in the
locality. The draws need not open for
the passage of downbound vessels over
50 gross tons from 7:30 a.m. to 8:30 a.m.
and 4:30 p.m. to 5:30 p.m., except on

Sundays, Federal holidays, and holidays
observed in the locality. From 8 a.m. to
8 p.m. on Saturdays, Sundays, and
Federal holidays, the Independence
Street and Veterans Memorial bridges
need not open for recreational vessels
except from three minutes before to
three minutes after the hour and half-
hour, and the Liberty Street and
Lafayette Street bridges need not open
for recreational vessels except from
three minutes before to three minutes
after the quarter-hour and three-quarter
hour. Currently, the draws of these
bridges shall open on signal from
December 16 through March 15 if at
least 12 hours advance notice is
provided.

The proposed drawbridge schedules
and revised regulation were developed
with all known stakeholders, including;
LCA, Canadian Shipowners Association,
local Coast Guard units, City of Bay
City, ML, Michigan Department of
Transportation (MDOT), Bay Harbor
Marina, Pier 7 Marina, Liberty Harbor
Marina, and Bay City Yacht Club. All
parties have preliminarily concurred
with the proposed drawbridge
schedules and language.

Discussion of Proposed Rule

The preliminary investigation
conducted during the development of
this proposed rule found that marine
traffic on Saginaw River consists of large
commercial, small commercial, and
both power and sail recreational vessels.
Large commercial vessel traffic usually
operates from the beginning of April
until the end of December. Recreational
and small commercial vessel traffic
usually operates between April 15 and
November 1, and generally increases on
the weekends. Vehicular traffic has been
reduced in the past 20 years following
the closure of industrial and
manufacturing facilities in Bay City/
Saginaw, including reduced vehicular
traffic on weekends when recreational
vessel traffic increases.

Under the current regulation, the
highway drawbridges are not required to
open for recreational vessels from 6:30
a.m. to 8:30 a.m., and from 3:30 p.m. to
5:30 p.m., 7 days a week. Additionally,
they are not required to open from 7:30
a.m. to 8:30 a.m. and 4:30 p.m. to 5:30
p-m., Monday through Saturday, for the
passage of downbound vessels over 50
gross tons (all large commercial vessels).
The proposed rule will allow large
commercial vessels to obtain bridge
openings at any time, and allow
recreational vessels to pass on two
scheduled times each hour between 6:30
a.m. and 7 p.m., Monday through
Friday, and at any time during all other
days and times, thereby increasing

access through all drawbridges for all
vessel traffic. Furthermore, the dates for
winter operation of all drawbridges have
been adjusted to reflect the current
seasonal operations for both commercial
and recreational vessels. Currently,
vessels are required to provide at least
12-hours advance notice of arrival
between December 16 and March 15.
The proposed schedule will require 12-
hour advance notice of arrival between
January 1 and March 31.

The proposed drawbridge regulation
was developed to reflect the current
conditions and needs of both vessel and
vehicular traffic, and was coordinated
with all known stakeholders and
entities in Bay City/Saginaw, MI. The
proposed regulatory language is more
concise and easier to understand, has
been preliminarily approved by all
known entities included in the
development of the proposed rule, and
is expected to provide for the reasonable
balance of all modes of transportation.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, as
supplemented by Executive Order
13563, Improving Regulation and
Regulatory Review, and does not require
an assessment of potential costs and
benefits under section 6(a)(3) of
Executive Order 12866. The Office of
Management and Budget has not
reviewed it under those Orders. This
determination is based upon the Coast
Guard’s expectation that this proposed
rule will improve traffic congestion and
safety in the vicinity of the drawbridge
and does not exclude bridge openings
for vessel traffic.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
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would not have a significant economic
impact on a substantial number of small
entities. The proposed rule would affect
the following entities, some of which
might be small entities: the owners and
operators needing to transit the bridges.
However, this action will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This rule will
increase access through the drawbridges
for all entities compared to the existing
regulation and drawbridge schedule. All
known marina owners and small
entities were consulted during the
development of this proposed rule and
have preliminarily concurred with the
proposed drawbridge schedule.
Additionally, all vessels that do not
require bridge openings may transit the
drawbridges at any time.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Mr. Lee D.
Soule, Bridge Management Specialist,
U.S. Coast Guard, telephone (216) 902—
6085, email lee.d.soule@uscg.mil, or fax
(216) 902-6088. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and

have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule will not result in such an
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
Tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not

likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01,
and Commandant Instruction
M16475.1D which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment because it
simply promulgates the operating
regulations or procedures for
drawbridges. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard proposes to
revise 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

2. Revise §117.647 to read as follows:
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§117.647 Saginaw River.

(a) The draws of the Lake State
Railway Bridge, mile 3.10, and the
Central Michigan Railroad Bridge, mile
4.94, both in Bay City, shall open on
signal; except that from January 1
through March 31, the draws shall open
on signal if at least 12 hours advance
notice is provided.

(b) The draws of the Independence
Bridge, mile 3.88, Liberty Street Bridge,
mile 4.99, Veterans Memorial Bridge,
mile 5.60, and Lafayette Street Bridge,
mile 6.78, all in Bay City, shall open on
signal, except as follows:

(1) From April 15 through November
1, between the hours of 6:30 a.m. and
7 p.m., Monday through Friday, except
federal holidays, the draws of the
Independence and Veterans Memorial
Bridges need open for the passage of
recreational vessels only from three
minutes before to three minutes after the
hour and half-hour, and the Liberty
Street and Lafayette Street bridges need
open for the passage of recreational
vessels only from three minutes before
to three minutes after the quarter-hour
and three-quarter hour.

(2) From January 1 through March 31,
the draws of these bridges shall open on
signal if at least 12 hours advance notice
is provided.

* * * * *

Dated: November 9, 2011.

M.N. Parks,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 2011-31456 Filed 12—-7-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2011-0959]
Drawbridge Operation Regulation; Gulf

Intracoastal Waterway (Algiers
Alternate Route), Belle Chasse, LA

ACTION: Notice of Proposed Rulemaking;
Correction.

Deviation is scheduled to commence on
December 15, 2011 vice the December
19, 2011 date published in the Notice of
Proposed Rulemaking. The Notice of
Proposed Rulemaking should reflect the
correct date of December 15, 2011. This
error does not impact the Test
Deviation.

DATES: This correction is effective
December 8, 2011.

FOR FURTHER INFORMATION CONTACT: For
information about this correction,
contact Erin Anderson, Office of
Regulations and Administrative Law,
telephone (202) 372-3849, email
erin.w.anderson@uscg.mil. For
information about the original
regulation, contact Donna Gagliano,
Coast Guard; telephone (504) 671-2128,
email Donna.Gagliano@uscg.mil.
SUPPLEMENTARY INFORMATION: In FR Vol.
76, No. 232, USCG 2011-0959,
appearing on page 75507 in the issue of
Friday, December 2, 2011, the following
correction is made:

1. On page 75507, in the first column,
in the one place that ‘“December 19,
2011” appears, remove ‘‘December 19,
2011” and replace with “December 15,
2011,

Dated: December 2, 2011.
Kathryn Sinniger,

Chief, Office of Regulations and
Administrative Law, U.S. Coast Guard.

[FR Doc. 2011-31454 Filed 12—-7-11; 8:45 am]
BILLING CODE 4910-15-P

ARCHITECTURAL AND
TRANSPORTATION BARRIERS
COMPLIANCE BOARD

36 CFR Parts 1193 and 1194

[Docket No. 2011-07]

RIN 3014-AA37

Telecommunications Act Accessibility

Guidelines; Electronic and Information
Technology Accessibility Standards

AGENCY: Architectural and
Transportation Barriers Compliance
Board.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: In the Federal Register
published on December 2, 2011, the
Coast Guard placed the Notice of
Proposed Rulemaking, Gulf Intracoastal
Waterway (Algiers Alternate Route),
Belle Chasse, LA. That publication
contained an error in the “Discussion of
Proposed Rule” section stating an
incorrect date of the Test Deviation
issued in conjunction with the Notice of
Proposed Rulemaking. The Test

SUMMARY: The Architectural and
Transportation Barriers Compliance
Board (Access Board) is issuing this
second Advance Notice of Proposed
Rulemaking (ANPRM) to continue the
process of updating its standards for
electronic and information technology,
which apply to federal agencies, and its
guidelines for telecommunications
accessibility, which apply to
telecommunications manufacturers. The

text of the proposed standards and
guidelines under consideration by the
Board is available on the Board’s Web
site (http://www.access-board.gov/508.
htm). The Board invites the public to
review and comment on all aspects of
this notice and the proposed text,
including the advantages and
disadvantages of provisions, the
organizational approach to presenting
the standards and guidelines, alternative
policies to those presented, and
information on benefits and costs. After
reviewing the comments received in
response to this advance notice, the
Board plans to issue a proposed rule
seeking further public comment
followed by a final rule.

DATES: Comments should be received by
March 7, 2012.

ADDRESSES: You may submit comments,
identified by docket number 2011-07 or
RIN number 3014—-AA37, by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Regulations.gov Docket ID is ATBCB—
2011-0007.

e Email: ictrule@access-board.gov.
Include docket number 2011-07 or RIN
number 3014—AA37 in the subject line
of the message.

e Fax:(202) 272—-0081.

e Mail or Hand Delivery/Courier:
Office of Technical and Information
Services, Access Board, 1331 F Street
NW., suite 1000, Washington, DC
20004-1111.

All comments received will be posted
without change to http://www.
regulations.gov, including any personal
information provided.

FOR FURTHER INFORMATION CONTACT:
Timothy Creagan, Office of Technical
and Information Services, Access Board,
1331 F Street NW., suite 1000,
Washington, DC 20004-1111.
Telephone number: (202) 272—-0016
(voice); (202) 272—0074 (TTY).
Electronic mail address: creagan@
access-board.gov.

SUPPLEMENTARY INFORMATION:

I. Regulatory History

The (Section 508) Electronic and
Information Technology Accessibility
Standards (standards) were issued in
December 2000, 65 FR 80500 (December
21, 2000). The (Section 255)
Telecommunications Act Accessibility
Guidelines (guidelines) for
telecommunications equipment and
customer premises equipment were
issued in February 1998, 63 FR 5608
(February 3, 1998). The standards
require that when developing,
procuring, maintaining, or using
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electronic and information technology,
each federal department or agency must
ensure, unless an undue burden would
be imposed on the department or
agency, that electronic and information
technology (regardless of the type of
medium) allows individuals with
disabilities to have access to and use of
information and data that is comparable
to the access to and use of the
information and data by others without
disabilities. The standards include a
definition of electronic and information
technology, and technical and
functional performance criteria for such
technology. The Section 255 guidelines
require telecommunications
manufacturers to ensure that
telecommunications equipment and
customer premises equipment are
designed, developed, and fabricated to
be accessible to and usable by
individuals with disabilities when it is
readily achievable to do so. The term
readily achievable is defined in the
guidelines as easily accomplishable,
without much difficulty or expense.

Section 508 of the Rehabilitation Act
of 1973, as amended, 29 U.S.C. 794 (d)
(Section 508) and the
Telecommunications Act of 1996, 47
U.S.C. 153, 255 (Section 255) require
that the Access Board periodically
review and, as appropriate, amend the
standards and guidelines to reflect
technological advances or changes in
electronic and information technology
or in telecommunications equipment
and customer premises equipment.
Once revised, the Board’s standards and
guidelines are made enforceable by
other federal agencies. Section 508(a)(3)
of the Rehabilitation Act provides that
within 6 months after the Access Board
revises its standards the Federal
Acquisition Regulatory Council shall
revise the Federal Acquisition
Regulation and each appropriate federal
department or agency shall revise their
procurement policies and directives, as
necessary, to incorporate the revisions.
Under Section 255 of the
Telecommunications Act of 1996, the
Federal Communications Commission
has the authority to adopt regulations
implementing Section 255 including
adopting rules consistent with the
Access Board’s guidelines.

Since the Board first issued the
guidelines and the standards,
technology has evolved and changed.
Therefore, the Board decided to update
and revise the guidelines and the
standards together to address changes in
technology and to make both documents
consistent. The Board formed the
Telecommunications and Electronic and
Information Technology Advisory
Committee (TEITAC) in 2006 to review

the existing guidelines and standards
and to recommend changes. TEITAC’s
41 members comprised a broad cross-
section of stakeholders. The
stakeholders included representatives
from industry, disability groups,
standard-setting bodies in the U.S. and
abroad, and government agencies.
TEITAC also included representatives
from the European Commission,
Canada, Australia, and Japan. TEITAC
recognized the importance of
standardization across markets
worldwide. It coordinated its work with
standard-setting bodies in the U.S. and
abroad, such as the World Wide Web
Consortium (W3C). TEITAC members
addressed a range of issues, including
new or convergent technologies, market
forces, and international harmonization.

On April 3, 2008, TEITAC presented
its report to the Board. The report
recommended revisions to the Board’s
Section 508 standards and Section 255
guidelines. The report is available on
the Board’s Web site at http://www.
access-board.gov/sec508/refresh/
report/.

The Board developed an Advance
Notice of Proposed Rulemaking (2010
ANPRM) based on the TEITAC report.
The ANPRM was published in the
Federal Register in March 2010, 75 FR
13457 (March 22, 2010). The Board held
two public hearings and received 384
comments on the 2010 ANPRM. This
2011 ANPRM is based on a review of
those comments.

The 2010 ANPRM also included a
proposal to amend the Americans with
Disabilities Act (ADA) Accessibility
Guidelines to extend coverage of the
guidelines to a variety of self-service
transaction machines not previously
covered by the guidelines. The Board
plans to address this subject at a future
date and has not included a proposal in
this ANPRM to address such machines
subject to the ADA.

I1. Structure of the 2010 ANPRM

The 2010 ANPRM contained
proposed updates under consideration
by the Board to the requirements for
Section 508 and Section 255 and was
organized into eleven chapters. The first
two chapters were separate introductory
chapters (508 chapter 1 and 255 chapter
1) outlining scoping, application, and
definitions unique to each law. The
remainder of the chapters comprised a
common set of requirements. The
ANPRM used the term “Information and
Communication Technology” (ICT),
recommended by TEITAC to describe
electronic and information technology
covered by Section 508 and
telecommunications products,
interconnected Voice over Internet

Protocol (VoIP) products and Customer
Premises Equipment (CPE) covered by
Section 255. The new term which was
defined in E111 and C109 is consistent
with terms previously included in the
standards and guidelines but it more
accurately describes covered features of
electronic and information technology,
telecommunications and VoIP products,
and CPE. The term ICT is widely used
in the public sector and by most other
countries. The functional performance
criteria and technical requirements set
forth in the 2010 ANPRM were intended
to apply to ICT subject to either the
Rehabilitation Act or the
Telecommunications Act of 1996.

508 Chapter 1 contained purpose and
application provisions for Section 508
and explained how those provisions are
applied to ICT subject to Section 508.
The chapter explained how the
provisions implement the requirement
under Section 508 that federal agencies
must ensure that the technology is
accessible to people with disabilities,
unless an undue burden would be
imposed on the department or agency.
The meaning of the term ‘“‘undue
burden” remains unchanged. Consistent
with Section 1194.4 of the standards,
undue burden means significant
difficulty or expense to the agency after
considering all the agency resources
available to the program or component
for which the product is being
developed, procured, maintained, or
used.

255 Chapter 1 contained purpose and
application provisions for Section 255
and how that is applied to
telecommunications and interconnected
VolIP products and CPE subject to
Section 255. The chapter explained how
the provisions implement the
requirement under Section 255 that
telecommunications manufacturers
must ensure that telecommunications
equipment and customer premises
equipment are designed, developed, and
fabricated to be accessible to and usable
by individuals with disabilities when it
is readily achievable to do so. An action
that is “readily achievable” can be
easily accomplished by a manufacturer
without much difficulty or expense.

Chapter 2 included functional
performance criteria requiring ICT to
provide access to all functionality in at
least one of each of the eleven specified
modes.

Chapter 3 contained technical
requirements applicable to features of
ICT that are found across a variety of
platforms, formats, and media. Chapters
4, 5, and 6 all contained technical
requirements closely adapted from the
Web Content Accessibility Guidelines
(WCAG) 2.0 Success Criteria which
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were rephrased in mandatory language.
Chapter 4 addressed platforms,
applications, interactive content, and
applications. Chapter 5 covered access
to electronic documents and common
interactive elements found in electronic
content and Chapter 6 addressed access
to audio and visual electronic content
and to players of that content. Chapter
7 addressed hardware aspects of ICT,
such as standard connections and reach
ranges. Chapter 8 addressed ICT that has
audio output functionality when that
output is necessary to inform, alert, or
transmit information or data. Chapter 9
addressed ICT that supports a real time
simultaneous conversation. This
conversation may be in an audio, text,
or video format. Chapter 10 covered
product support documentation and
services.

III. Summary of Public Comments to
the 2010 ANPRM

Three hundred eighty-four comments
were received during the comment
period. Comments came from industry,
federal and state governments, foreign
and domestic companies specializing in
information technology, disability
advocacy groups, manufacturers of
hardware and software, trade
associations, institutions of higher
education, research and trade
organizations, accessibility consultants,
assistive technology industry and
related organizations, and concerned
individuals who did not identify with
any of these groups.

In general, commenters agreed with
the Board’s approach to address the
accessibility features of ICT and not
discrete product types. The commenters
also expressed strong support for the
decision to follow the TEITAC
recommendation to require
harmonization with WCAG 2.0. In
addition they strongly supported the
Board’s efforts to update the standards
to address current technology. However,
they raised concerns about the overall
length of the document and its
organization. Many commenters stated
that it was unwieldy and difficult to use
at close to 100 pages. They reported that
the organization of the material did not
add to their understanding of how to
apply the requirements. They indicated
that the relationship of the chapters to
one another was unclear because every
chapter seemed to use the term ICT
differently, based on the functions
addressed by the chapter. Commenters
noted that some chapters focused on
functional features of accessibility and
others addressed specific types of
technology. They found that this
inconsistency within the document

made reading and comprehension
difficult.

Commenters from industry and
government criticized the approach
taken for harmonization with WCAG
2.0. The rephrasing of Success Criteria
from WCAG 2.0 into regulatory language
introduced subtle changes that called
into question the suitability of the
wealth of guidance material developed
specifically for WCAG 2.0. Commenters
in general were confused about how the
Board distinguished between software
and documents. Commenters were also
confused about the emphasis given to
some topics, which were addressed over
an entire chapter, while other equally
complex topics were addressed in a
group of provisions. Many commenters
also indicated that the use of advisories
throughout the document was unclear
and inconsistent, because some
provisions had extensive advisories
while others had none. Government and
industry information technology
professionals raised concerns about how
some of the provisions could be
implemented so that they could
successfully determine if ICT is
conformant. Persons responsible for
procurements, as well as commenters
representing individuals with
disabilities questioned how
conformance with provisions
guaranteed actual access to and use of
information and data by individuals
with disabilities.

Most commenters wanted clarification
of the Board’s approach to covering
electronic content. In addition, many
commenters asked for a clearer
explanation of the relationship of the
functional performance criteria to the
technical requirements. In general,
commenters criticized the provisions for
closed functionality for a lack of
substance which made the provisions
vague and confusing. Overall,
commenters generally favored the
Board’s approach to streamlining the
exceptions to the technical and
functional performance criteria.
However, a significant number of
commenters from government and
industry strongly opposed removing the
maintenance spaces exception for ICT
located in spaces frequented only by
service or maintenance personnel. Other
commenters, many from government,
expressed confusion over the
reorganization of the “incidental to a
contract” exception as a subset of a
provision on federal contracts.

IV. Access Board Response to Public
Comments

Upon reviewing the comments, the
Board sees that the 2010 ANPRM
needed major revisions in terms of both

structure and content. The Board also
recognizes the need to obtain more
guidance on certain issues from those
affected by the requirements. At the
same time, the Board is interested in
harmonizing with standards efforts
around the world in a timely way.
Accordingly, the Board is now releasing
this second Advance Notice of Proposed
Rulemaking (2011 ANPRM) to seek
further public comment on specific
questions and to harmonize with
contemporaneous standardization
efforts underway by the European
Commission.

V. Differences Between the 2010
ANPRM and the 2011 ANPRM

A. Structural Changes in the 2011
ANPRM

The Board has made significant
changes in response to public comments
to the 2010 ANPRM. The 2011 ANPRM
is more concise than the 2010 ANPRM.
It has six chapters instead of ten. The
Board consolidated and streamlined
provisions and consolidated advisories.
The Board also removed scoping and
application language from the chapters
containing technical provisions and
relocated them to new chapters at the
beginning of the document. In addition,
in response to concerns about an
uneven approach taken in the 2010
ANPRM, where some chapters focused
on features of products and others
addressed specific types of products, the
Board standardized the approach by
removing references to types of products
while focusing instead on specific
features of products. The Board revised
the overall structure of the functional
performance criteria so that the
provisions have parallel structure.
Further, the Board grouped technical
requirements for similar functions
together in the same chapter to improve
readability and usability. The Board also
removed specific requirements relating
to web and non-web electronic content,
documents and user applications and
referenced WCAG 2.0 instead. This
revised text is consistent with and
reflects the public comments received.
The Board focused on making this draft
as accurate and succinct as possible to
improve reader comprehension.

B. Major Issues Identified and
Addressed in the 2011 ANPRM

1. Relationship Between Functional
Performance Criteria and Technical
Provisions

In Section E103.5 of the 2010 ANPRM
the Board proposed language to clarify
the relationship between the functional
performance criteria and the technical
provisions. The Board deemed this
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clarification to be warranted because the
508 standards currently do not clearly
specify when agencies must use the
technical provisions and when they
must use the functional performance
criteria. Subsection E103.5.1 of the 2010
ANPRM proposed that when an agency
develops, procures, maintains, or uses
ICT, it first must look to the technical
provisions. If the technical provisions
were fully satisfied, then the agency did
not need to apply the functional
performance criteria. Consequently, the
2010 ANPRM gave the technical criteria
greater weight than the functional
performance criteria since the
functional performance criteria were
used only when the procurement needs
of the agency were not fully met by the
technical provisions. While the Board
intended for the approach taken in the
2010 ANPRM to reflect current practice,
commenters objected to this approach,
citing the concern that procurements
that satisfy only the technical
requirements do not necessarily provide
access to information and data for
individuals with disabilities.

The Board appreciates this concern
and has redefined the relationship
between the functional performance
criteria and the technical provisions in
section E204 of the 2011 ANPRM so that
ICT must conform to the functional
performance criteria, even when
technical provisions are met. This is a
significant change from the 2010
ANPRM, which did not require use of
the functional performance criteria at all
when the technical provisions fully
addressed the product being procured.
In subsection E101.2 of the 2011
ANPRM the Board retains the approach
from subsections E103.5.3 and E106 of
the 2010 ANPRM of using the functional
performance criteria to evaluate whether
using the equivalent facilitation
provision provides substantially
equivalent or greater access to and use
of a product for individuals with
disabilities. A covered entity has the
option to apply the concept of
equivalent facilitation in order to
achieve conformance with the intent of
the technical requirements, provided
that the alternative affords individuals
with disabilities substantially
equivalent or greater access than would
result from compliance with the
technical requirements.

2. Functional Performance Criterion for
Limited Vision

In subsection 202.3 in the 2010
ANPRM, the functional performance
criterion for limited vision was changed
to require a visual mode of operation
which did not require visual acuity
greater than 20/200 or a field of vision

greater than 20 degrees. Commenters
criticized this new approach as
inadequate and technically incorrect.
Organizations representing persons with
disabilities disagreed with the 20/200
requirement, stating that it did not
sufficiently address the needs of users
with severe low vision. Industry groups
noted that the 20/200 requirement
contradicted several technical
requirements. Both groups indicated
that the approach taken did not address
features which could actually improve
accessibility for persons with limited
vision. In addition, as written, only one
feature had to be provided for each
mode of operation. Commenters stated
that this approach was too limited.

In subsection 302.2 in the 2011
ANPRM the Board has made several
changes to the functional performance
criterion for limited vision in response
to these comments. A functional
approach which more closely addresses
the needs of users with limited vision
replaces the approach which specified a
measurement for visual acuity. The
functional performance provision for
limited vision now requires that when
a visual mode of operation is provided,
ICT must provide at least one mode of
operation that magnifies, one mode that
reduces the field of vision, and one
mode that allows user control of
contrast. The provision also states that
these modes must be supplied in the
same ICT, but may be supplied either
directly or through compatibility with
assistive technology.

3. Covered Electronic Content: Official
Communications

The 2010 ANPRM covered all
electronic content used by agencies
where it was an official communication
by the agency to federal employees or to
members of the public. This approach
attempted to clarify the approach in the
current Section 508 standards. Section
508 requires that agencies ensure that
individuals with disabilities have access
to and use of information and data that
is comparable to the access to and use
of information and data by others
without disabilities. Arguably, all
electronic content developed, procured,
maintained, or used by federal agencies
is covered by the Section 508 standards
because the standards do not limit the
application of the requirements for
access to and use of information and
data to certain types of communication
by an agency. Subsection E103.3.1 of the
2010 ANPRM proposed to cover
electronic content only to the extent that
it was an official agency
communication. Commenters, however,
disagreed strongly with this approach
because, in their view, all

communications by an agency are in
some way official business of the
agency. Consequently, no electronic
content would be exempt. They found
this to be overbroad with considerable
potential cost in relation to the benefit.
Because this requirement potentially
would cover all electronic content
created by an agency, commenters
feared that it would require each
employee to be capable of creating
accessible content for all of his or her
communications. If all employees were
required to produce accessible formats
for all their work, commenters argued
that employees would need
considerable training. Commenters
cautioned that this practice would
consume a large portion of agency
resources without necessarily resulting
in more accessibility.

In response, the Board proposes a
more limited approach in section E205
of the 2011 ANPRM. Coverage of
electronic content is limited to nine
specific categories of information
communicated by agencies to
employees or to members of the general
public during the conduct of official
agency business, as determined by the
agency mission. Covered electronic
content includes the following: content
that is public facing; content that is
broadly disseminated within the agency;
letters adjudicating any cause within the
jurisdiction of the agency; internal and
external program and policy
announcements; notices of benefits,
forms, questionnaires and surveys;
emergency notifications; formal
acknowledgements; and educational
and training materials. There are two
exceptions to covered content: archival
copies stored or retained solely for
archival purposes to preserve an exact
image of a hard copy, and draft versions
of documents.

4. Closed Functionality

Section 302 of the 2010 ANPRM
substituted the term “closed
functionality” for “self-contained,
closed products”. The standards
permitted ICT to have closed
functionality and required it to be
accessible to and usable by individuals
with disabilities without requiring the
attachment of assistive technology.
Commenters did not object to the new
terminology of “closed functionality”
but asked for more detail and clarity in
the provisions. In section 402 of the
2011 ANPRM, the Board now provides
specific requirements for ICT with
closed functionality to ensure that it is
accessible to individuals with
disabilities. These features include the
requirement that ICT with closed
functionality must be speech enabled.
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The term “speech enabled” means
speech output. These proposed
requirements are derived from Section
707, Automatic Teller Machines and
Fare Machines, in the ADA and ABA
Accessibility Guidelines and the 2010
Department of Justice ADA Standards
for Accessible Design.

5. Exceptions: Maintenance Spaces and
“Incidental to a Contract”

In the 2010 ANPRM, the Board
reorganized the exceptions in the
current standards and recommended
deleting three of them as unnecessary.
The three exceptions deleted by the
Board were 36 CFR 1194.3(c) which
stated that assistive technology need not
be provided at all workstations for all
federal employees; 36 CFR 1194.3(d)
which provided that where agencies
provide information and data to the
public through accessible ICT, the
accessible ICT need only be provided at
the intended public location; and 36
CFR 1194.3(f), which stated that
products located in spaces used only by
service personnel for maintenance and
repair need not be accessible. In an
effort to simplify the wording, the Board
rewrote the exception at 36 CFR
1194.3(b) permitting ICT acquired by a
contractor incidental to a contract to not
be accessible.

The Board received a number of
comments about these proposed
changes. Most commenters on this issue
supported removing two of the three
proposed exceptions. Only the proposed
removal of the exception for ICT located
in maintenance spaces generated
negative comments. Commenters
strongly objected to the Board’s
assertion that many functions could be
accessed remotely, noting that there
were still many instances when some
functions could only be performed in a
maintenance space on an infrequent
basis. They stated that functions related
to maintenance, repair, or occasional
monitoring of equipment should not be
required to be accessible. The Board has
restored this exception in subsection
E202.4 of the 2011 ANPRM. The Board
revised the language from the current
Section 508 standard to make it clear
that there are some functions which are
only capable of being performed on-site
in a maintenance space occupied solely
by service personnel. These functions
cannot be accessed remotely and
include maintenance, repair, or
occasional monitoring of equipment.

The Board’s efforts at streamlining the
exception for ICT purchased by a
contractor “incidental to a contract”
received many critical comments. The
rewritten exception deleted the phrase
“incidental to a contract” and was

relocated to a new section (E103.4.2)
relating to federal contracts.
Commenters expressed confusion as to
the purpose of the new section and did
not recognize the rewritten exception.
One federal procurement official
commented that the phrase “incidental
to a contract” was more understandable
and usable, particularly by contracting
officials, who were most affected by this
language. In response to comments, the
Board has restored the original language
from the current Section 508 standards
in the 2011 ANPRM at subsection
E202.3.

6. WCAG 2.0 Incorporation by
Reference Rather Than Harmonization

In the 2010 ANPRM, the Board sought
public comment on the
recommendation of the TEITAC for
international harmonization. The 2010
ANPRM included most WCAG 2.0 Level
A and Level AA Success Criteria but
restated them in mandatory terms more
appropriate for regulatory language. In
the current 508 Standards, most of the
provisions in 36 CFR 1194.22 mirror
those of WCAG 1.0. The 2010 ANPRM
(subsections E107 and C106) also
requested comments on the option to
use WCAG 2.0. Commenters noted that
deviations from WCAG 2.0 phrasing
introduced ambiguities, particularly for
those familiar with WCAG 2.0.

The current 508 Standards provide
discrete requirements for software (36
CFR 1194.21) and web content (36 CFR
1194.22). As noted in the TEITAC report
and the 2010 ANPRM preamble, such
distinctions are increasingly arbitrary.
The 2010 ANPRM attempted to retain
some of this separation by having one
chapter of simpler provisions which
were applicable to document authors
and a chapter of more complex
provisions which were applicable only
to software developers. Provisions
related to multimedia were grouped in
a third distinct chapter. Commenters felt
that this separation seemed more
arbitrary than useful.

Both of the above weaknesses have
been addressed in the 2011 ANPRM.
Proposed subsections E205.1 and
C203.1 incorporate WCAG 2.0 by
reference, so there is no paraphrasing.
WCAG 2.0 is written to be technology
neutral, so it is straightforward to apply
the WCAG 2.0 Success Criteria and
Conformance Requirements to
electronic documents and applications,
regardless if those documents and
applications are rendered within a web
browser or within a native application
outside the web browser environment.

Referencing WCAG 2.0 is consistent
with Office of Management and Budget

(OMB) Circular A—119* which directs
agencies to use voluntary consensus
standards in lieu of government-unique
standards. The primary benefit is
economic in that this practice reduces
costs to the government associated with
developing its own standards and also
decreases the cost of goods and services
procured by the government. According
to the Web Accessibility Initiative 2,
fragmentation of standards is an
economic issue for government,
businesses, and web developers. In this
case, incorporation by reference also
directly serves the best interests of
people with disabilities because
harmonization of standards can help
accelerate the spread of accessibility
across the web. The accessibility of the
web is essential to enable the
participation of people with disabilities
in an information society.

The Board’s proposal to reference
WCAG 2.0 as the standard for Section
508 and Section 255 web accessibility is
also consistent with the Department of
Transportation’s proposed approach in
its supplemental notice of proposed
rulemaking addressing, among other
things, the accessibility of air carrier
and ticket agent Web sites. 76 FR 59307
(September 26, 2011).

The Board’s proposal to incorporate
WCAG 2.0 by reference is consistent
with activity by other international
standards organizations.3 Australia 4,
Canada 5, and New Zealand ¢ already
make direct reference to WCAG 2.0. The
European Commission references
WCAG 2.0 in its current working draft
(under ‘“Mandate M376”° 7). WCAG 2.0
also serves as the basis for web
accessibility standards in Germany
(under “BITV 2”), France (under

1 Memorandum for Heads of Executive
Departments and Agencies, Circular No. A-119
Revised, February 10, 1998, http://www.
whitehouse.gov/omb/circulars_a119.

2Why Standards Harmonization is Essential to
Web Accessibility (draft), W3C Web Accessibility
Initiative, Education & Outreach Working Group,
June 28, 2011, http://www.w3.org/WAI/Policy/
harmon.html.

3Policies Relating to Web Accessibility, W3C
WAI, August 25, 2006, http://www.w3.org/WAI/
Policy/.

4World Wide Web Access: Disability
Discrimination Act Advisory Notes, Australian
Human Rights Commission, October 2010, http://
www.hreoc.gov.au/disability rights/standards/
www_3/www_3.html.

5 Standard on Web Accessibility, Treasury Board
of Canada Secretariat, August 1, 2011, http://www.
tbs-sct.gc.ca/pol/doc-eng.aspx?section=text&id=
23601.

6 New Zealand Government Web Standards,
Government Information Services, Department of
Internal Affairs, November 15, 2011, http://
webstandards.govt.nz/standards/nzgws-2/.

7 European Accessibility Requirements for Public
Procurement of Products and Services in the ICT
Domain, European Commission (EC), November 2,
2011, http://www.mandate376.eu/.
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“RGAA 2.2.1”) and Japan (under “JIS X
83141”’) and has so far generated eight
formal authorized translations.?

7. Clarification of Documentation
Requirement for Undue Burden

In the 2010 ANPRM, the Board
proposed clarifications to the
circumstances when documentation for
the basis of a determination of undue
burden is required, proposing that
documentation must be provided in
cases of development, maintenance, or
use of ICT, as well as procurement. This
was a change from 36 CFR 1194.2(2)
which only discussed documentation of
an undue burden determination during
procurement of ICT. 29 U.S.C.
794d(a)(4) requires that “documentation
by the department or agency supporting
the procurement shall explain why
compliance creates an undue burden”.
29 U.S.C. 794d(a)(1)(B) provides that
federal agencies must provide
alternative means of access to
information and data to individuals
with disabilities when development,
procurement, maintenance, or use of
electronic and information technology
would impose an undue burden. The
TEITAC recommended that the
documentation requirement for undue
burden be clarified. Accordingly, the
Board added subsection E104.3 in the
2010 ANPRM to require documentation
of undue burden determinations in the
procurement, development,
maintenance and use of ICT. The Board
received only two comments, both made
by one individual with a disability, in
response to this provision. Both
comments requested clarification of the
factors to be addressed in undue burden
documentation. In the 2011 ANPRM,
the Board has clarified the factors used
as the basis for a determination of
undue burden in subsection E202.5.1,
and retained the requirement for
documentation in subsection E202.5.2.

The Board believes that requiring
documentation of undue burden
determinations for the use,
maintenance, and development of ICT
in addition to procurements will result
in greater consistency and conformance
with the 508 standards. These changes
are consistent with the language of the
statute, incorporate current practices,
and encourage consistency in the
documentation of undue burden
determinations.

8 Translations of W3C Documents, World Wide
Web Consortium, retrieved November 23, 2011,
http://www.w3.0rg/2005/11/Translations/Lists/
ListAuth.html.

VI. Questions

A. General

In addition to the major policy
questions discussed above, this ANPRM
includes some non-substantive editorial
changes to the first ANPRM that are not
detailed in this discussion. In addition
to the questions below, the Board seeks
general comments on the provisions in
this document, including the extent to
which they are necessary, their
advantages and disadvantages, their
quantitative and qualitative benefits and
costs, and recommended alternatives.
The Board also invites the public to
identify any gaps in the draft guidelines
and standards, and approaches to
addressing such gaps.

B. Questions

Question 1: As discussed above, in
response to public comments, the Board
has made significant changes to the
2010 ANPRM by consolidating,
streamlining, and removing provisions
and advisories to improve readability,
comprehensibility, and usability. The
Board seeks comment on this new
approach.

Question 2: As noted above, the Board
has changed the approach taken towards
covered electronic content (E205.1) in
the 2011 ANPRM. The proposed
requirement in Section E205.1 requires
electronic content falling into certain
categories of official communications by
federal agencies to be accessible. Should
additional or different types of
communications be included in this
subsection? What are the benefits and
costs of this approach? Would such an
approach have any unintended
consequences on federal agency
communications?

Question 3: In the discussion above,
the Board has changed the approach to
the functional performance criteria for
limited hearing (302.5) and limited
vision (302.2) in the 2011 ANPRM to
require three specific features to be
provided. These features may be
provided either directly or through the
use of assistive technology. The Board
requests information on whether the
features listed in these functional
performance requirements will provide
accessibility to users with limited vision
or hearing, or whether there are other
features which should be required in
addition or instead. What are the costs
and benefits associated with requiring
the three features?

Question 4: As noted above, the 2011
ANPRM has changed the relationship
between the functional performance
criteria and the technical provisions
(E204.1). The Board seeks comment on
the proposed approach requiring

conformance with the functional
performance criteria at all times, even
when the technical provisions are met.
What are the costs and benefits
associated with this approach?

Question 5: The 2011 ANPRM
requires Web sites to be accessible to
individuals with disabilities by
conforming to WCAG 2.0. WCAG 2.0
allows a non-conforming (i.e.,
inaccessible) Web page to be considered
compliant if there is an accessible
mechanism for reaching an accessible
version of the Web page that is up to
date and contains the same information
and functionality as the inaccessible
Web page. A web page that meets all
these criteria qualifies as a ““‘conforming
alternate version” and is intended to
provide individuals with disabilities
equivalent access to the same
information and functionality as the
non-conforming web page. However,
unrestricted use of conforming alternate
versions may facilitate the emergence of
two separate Web sites: One for
individuals with disabilities and
another for individuals without
disabilities. Alternatively, restricting the
use of conforming alternate versions
may result in significant costs to federal
departments and agencies by limiting
their options for providing accessible
content.

Should the Board restrict the use of
conforming alternate versions? The
Board seeks comments on whether
allowing inaccessible content, even with
conforming alternate versions,
negatively affects the usability and
accessibility of Web sites by individuals
with disabilities. The Board also
requests comments on the difficulty or
costs that may be incurred if federal
departments or agencies are not free to
use conforming alternate versions of
content along with inaccessible content.

Question 6: As noted above, Chapter
4 addresses features of ICT which may
be used to communicate or produce
electronic content or retrieve
information or data. Some of the
sections addressing these features of ICT
include but are not limited to: Two Way
Voice Communication (408), Operable
Parts (407), and Standard Connections
(406). The Board seeks comment on
whether it should provide additional
provisions to address accessibility
concerns associated with features of
ICT, such as content displayed on small
screens, which are not otherwise
addressed. For example the Board is
considering whether to allow an
exception to subsection 402.4 for text
size for ICT which has a smaller screen.
Should the Board require a minimum or
maximum screen size to display
content? Should a minimum text size be


http://www.w3.org/2005/11/Translations/Lists/ListAuth.html
http://www.w3.org/2005/11/Translations/Lists/ListAuth.html

76646

Federal Register/Vol.

76, No. 236/ Thursday, December 8,

2011 /Proposed Rules

specified for display on a screen? When
ICT communicates or produces
electronic content or retrieves
information or data, are there additional
unique limiting features that are not
adequately addressed in these
provisions, such as screen and text size
and battery life, which the Board should
address?

Question 7: The 2011 ANPRM has
retained the approach of addressing
features of ICT which make the ICT
accessible and usable to individuals
with disabilities. Are there some
features or technologies addressed in
the ANPRM that are obsolete or that
have changed in a way that makes the
proposed requirements irrelevant or
difficult to apply? If so, commenters
should recommend revisions to those
section(s) of the ANPRM that should be
updated and, if possible, recommend
specific changes that would address the
needs of individuals with disabilities
and the unique characteristics of the
technology concerned.

Question 8: Some modern touch
screen devices, such as versions of some
smartphones and tablets, have proved
popular with people who are blind,
despite not having keys which are
tactilely discernible. Should the
provision requiring that input controls
be tactilely discernible (407.3) be
revised to allow for such novel input
methods? Should the Board add an
exception to 407.3 to allow for input
controls which are not tactilely
discernible when access is provided in
another way? If so, how should access
be addressed when the controls are not
tactilely discernible? Should a
particular technology or method of
approach be specified?

Question 9: As discussed above, the
subsection for WCAG 2.0 conformance
(E207.2) for user interface components
and content of platforms and
applications is intended to set a single
standard for user interfaces, without
regard to underlying rendering
mechanisms, such as web browsers,
operating systems, or platforms. Is
applying the WCAG 2.0 Success and
Conformance criteria to electronic
documents and applications outside the
web browser environment sufficient and
clear to users, or should the Board
provide further clarification? Are there
other accessibility standards more
applicable to user interface components
and content of platforms and
applications than WCAG 2.0 that the
Board should reference?

Nancy Starnes,

Chair.

[FR Doc. 2011-31462 Filed 12-7-11; 8:45 am]
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2011-0870; FRL-9501-4]

Approval and Promulgation of
Implementation Plans; South Dakota;
Regional Haze State Implementation
Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the South Dakota State
Implementation Plan (SIP) addressing
regional haze submitted by the State of
South Dakota on January 21, 2011, as
amended by a submittal received on
September 19, 2011. This SIP revision
was submitted to address the
requirements of the Clean Air Act (CAA
or Act) and our rules that require states
to prevent any future and remedy any
existing man-made impairment of
visibility in mandatory Class I areas
caused by emissions of air pollutants
from numerous sources located over a
wide geographic area (also referred to as
the “regional haze program”).

DATES: Comments: Comments must be
received on or before February 6, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08—
OAR-2011-0870, by one of the
following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e Email: fallon.gail@epa.gov.

e Fax:(303) 312-6064 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT section if you are
faxing comments).

e Mail: Director, Air Program,
Environmental Protection Agency
(EPA), Region 8, Mailcode 8P-AR, 1595
Wynkoop Street, Denver, Colorado
80202-1129.

e Hand Delivery: Director, Air
Program, Environmental Protection
Agency (EPA), Region 8, Mailcode 8P—
AR, 1595 Wynkoop Street, Denver,
Colorado 80202-1129. Such deliveries
are only accepted Monday through
Friday, 8 a.m. to 4:30 p.m., excluding
Federal holidays. Special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R08-OAR-2011—
0870. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any

personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA, without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. The Regional Office’s official
hours of business are Monday through
Friday, 8:30—4:30 p.m., excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT: Gail
Fallon, EPA Region 8, at (303) 312—
6281, or fallon.gail@epa.gov.
SUPPLEMENTARY INFORMATION:

Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials SIP mean or refer to
State Implementation Plan.

(iv) The initials NAAQS mean or refer
to National Ambient Air Quality
Standards.

(v) The words South Dakota and State
mean the State of South Dakota.
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IV. Proposed Action
V. Statutory and Executive Order Reviews

I. Background

A. Regional Haze

Regional haze is visibility impairment
that is produced by a multitude of
sources and activities which are located
across a broad geographic area and emit
particulate matter with a diameter less
than 2.5 microns (PM,s) (e.g., sulfates,
nitrates, organic carbon (OC), elemental
carbon (EC) and soil dust) and its
precursors (e.g., sulfur dioxide (SO,),
nitrogen oxides (NOx), and in some
cases, ammonia (NH;z) and volatile
organic compounds (VOCs)). These
precursors react in the atmosphere to
form PM, 5. PM, s impairs visibility by
scattering and absorbing light. Visibility
impairment reduces the clarity, color
and visible distance that one can see.
PM, 5 also can cause serious health
effects and mortality in humans and
contributes to environmental effects
such as acid deposition and
eutrophication.

Data from the “Interagency
Monitoring of Protected Visual
Environments” (IMPROVE) monitoring
network show that visibility impairment
caused by air pollution occurs virtually
all the time at most national park and
wilderness areas. The average visual
range ! in many Class I areas (i.e.,
national parks, memorial parks,
wilderness areas and international parks
meeting certain size criteria) in the
western United States is 100-150
kilometers, or about one-half to two-
thirds of the visual range that would
exist without anthropogenic air
pollution. 64 FR 35714, 35715 (July 1,
1999). In most of the eastern Class I
areas of the United States, the average
visual range is less than 30 kilometers,
or about one-fifth of the visual range
that would exist under estimated
natural conditions. Id.

In section 169A of the 1977
Amendments to the CAA, Congress
created a program for protecting
visibility in the nation’s national parks
and wilderness areas. This section of the
CAA establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I federal
areas 2 which impairment results from

1Visual range is the greatest distance, in
kilometers or miles, at which a dark object can be
viewed against the sky.

2 Areas designated as mandatory Class I Federal
areas consist of national parks exceeding 6000
acres, wilderness areas and national memorial parks
exceeding 5000 acres, and all international parks
that were in existence on August 7, 1977. See CAA
section 162(a). In accordance with section 169A of
the CAA, EPA, in consultation with the Department

man-made air pollution.” CAA

§ 169A(a)(1). The terms ‘““impairment of
visibility”” and “visibility impairment”
are defined in the Act to include a
reduction in visual range and
atmospheric discoloration. Id. section
169A(g)(6). In 1980, we promulgated
regulations to address visibility
impairment in Class I areas that is
“reasonably attributable” to a single
source or small group of sources, i.e.,
“RAVL.” 45 FR 80084 (December 2,
1980). These regulations represented the
first phase in addressing visibility
impairment. We deferred action on
regional haze that emanates from a
variety of sources until monitoring,
modeling and scientific knowledge
about the relationships between
pollutants and visibility impairment
had improved.

Congress added section 169B to the
CAA in 1990 to address regional haze
issues, and we promulgated regulations
addressing regional haze in 1999. 64 FR
35714 (July 1, 1999), codified at 40 CFR
part 51, subpart P. The Regional Haze
Rule revised the existing visibility
regulations to integrate into them
provisions addressing regional haze
impairment and establish a
comprehensive visibility protection
program for Class I areas. The
requirements for regional haze, found at
40 CFR 51.308 and 51.309, are included
in our visibility protection regulations at
40 CFR 51.300-309. Some of the main
regional haze requirements are
summarized in section II of this action.
The requirement to submit a Regional
Haze SIP applies to all 50 states, the
District of Columbia and the Virgin
Islands. States were required to submit
a SIP addressing regional haze visibility
impairment no later than December 17,
2007.3 40 CFR 51.308(b).

Few states submitted a Regional Haze
SIP prior to the December 17, 2007
deadline, and on January 15, 2009, EPA
found that 37 states, including South
Dakota and the District of Columbia,
and the Virgin Islands, had failed to
submit SIPs addressing the regional

of Interior, promulgated a list of 156 areas where
visibility is identified as an important value. See 44
FR 69122, November 30, 1979. The extent of a
mandatory Class I area includes subsequent changes
in boundaries, such as park expansions. CAA
section 162(a). Although states and tribes may
designate as Class I additional areas which they
consider to have visibility as an important value,
the requirements of the visibility program set forth
in section 169A of the CAA apply only to
“mandatory Class I federal areas.” Each mandatory
Class I Federal area is the responsibility of an FLM.
See CAA section 302(i). When we use the term
“Class I area” in this action, we mean a “‘mandatory
Class I federal area.”

3EPA’s regional haze regulations require
subsequent updates to the regional haze SIPs. 40
CFR 51.308(g)—(i).
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haze requirements. 74 FR 2392. Once
EPA has found that a state has failed to
make a required submission, EPA is
required to promulgate a FIP within two
years unless the state submits a SIP and
the Agency approves it within the two
year period. CAA §110(c)(1).

B. Roles of Agencies in Addressing
Regional Haze

Successful implementation of the
regional haze program will require long-
term regional coordination among
states, tribal governments and various
Federal agencies. Pollution affecting the
air quality in Class I areas can be
transported over long distances, even
hundreds of kilometers. Therefore, to
effectively address the problem of
visibility impairment in Class I areas,
states need to develop strategies in
coordination with one another, taking
into account the effect of emissions from
one jurisdiction on the air quality in
another.

Because the pollutants that lead to
regional haze can originate from sources
located across broad geographic areas,
we have encouraged the states and
tribes across the United States to
address visibility impairment from a
regional perspective. Five regional
planning organizations (RPOs) were
formed to address regional haze and
related issues. The RPOs first evaluated
technical information to better
understand how their states and tribes
impact Class I areas across the country,
and then pursued the development of
regional strategies to reduce emissions
of particulate matter (PM) and other
pollutants leading to regional haze.

The Western Regional Air Program
(WRAP) is a collaborative effort of state
governments, tribal governments and
various Federal agencies established to
conduct data analyses, conduct
pollutant transport modeling and
coordinate planning activities among
the western states. Member state
governments include: Alaska, Arizona,
California, Colorado, Idaho, Montana,
New Mexico, North Dakota, Oregon,
South Dakota, Utah, Washington and
Wyoming. Tribal members include
Campo Band of Kumeyaay Indians,
Confederated Salish and Kootenai
Tribes, Cortina Indian Rancheria, Hopi
Tribe, Hualapai Nation of the Grand
Canyon, Native Village of Shungnak,
Nez Perce Tribe, Northern Cheyenne
Tribe, Pueblo of Acoma, Pueblo of San
Felipe and the Shoshone-Bannock Tribe
of Fort Hall.

II. Requirements for Regional Haze
SIPs

The following is a summary of the
requirements of the Regional Haze Rule.

See 40 CFR 51.308 for further detail
regarding the requirements of the rule.

A. The CAA and the Regional Haze Rule

Regional Haze SIPs must assure
reasonable progress towards the
national goal of achieving natural
visibility conditions in Class I areas.
Section 169A of the CAA and our
implementing regulations require states
to establish long-term strategies for
making reasonable progress toward
meeting this goal. Implementation plans
must also give specific attention to
certain stationary sources that were in
existence on August 7, 1977, but were
not in operation before August 7, 1962,
and require these sources, where
appropriate, to install Best Available
Retrofit Technology (BART) controls for
the purpose of eliminating or reducing
visibility impairment. The specific
Regional Haze SIP requirements are
discussed in further detail below.

B. Determination of Baseline, Natural
and Current Visibility Conditions

The Regional Haze Rule establishes
the deciview (dv) as the principal metric
for measuring visibility. See 70 FR
39104, 39118. This visibility metric
expresses uniform changes in the degree
of haze in terms of common increments
across the entire range of visibility
conditions, from pristine to extremely
hazy conditions. Visibility is sometimes
expressed in terms of the visual range,
which is the greatest distance in
kilometers or miles at which a dark
object can just be distinguished against
the sky. The deciview is a useful
measure for tracking progress in
improving visibility, because each
deciview change is an equal incremental
change in visibility perceived by the
human eye. Most people can detect a
change in visibility of one deciview.4

The deciview is used in expressing
reasonable progress goals (RPGs) (which
are interim visibility goals towards
meeting the national visibility goal),
defining baseline, current and natural
conditions, and tracking changes in
visibility. The Regional Haze SIPs must
contain measures that ensure
“reasonable progress” toward the
national goal of preventing and
remedying visibility impairment in
Class I areas caused by man-made air
pollution by reducing anthropogenic
emissions that cause regional haze. The
national goal is a return to natural
conditions, i.e., man-made sources of air
pollution would no longer impair
visibility in Class I areas.

4The preamble to the Regional Haze Rule
provides additional details about the deciview. 64
FR 35714, 35725 (July 1, 1999).

To track changes in visibility over
time at each of the 156 Class I areas
covered by the visibility program (40
CFR 81.401-437), and as part of the
process for determining reasonable
progress, states must calculate the
degree of existing visibility impairment
at each Class I area at the time of each
Regional Haze SIP submittal and
periodically review progress every five
years midway through each 10-year
implementation period. To do this, the
Regional Haze Rule requires states to
determine the degree of impairment (in
deciviews) for the average of the 20
percent least impaired (“best”) and the
average of the 20 percent most impaired
(“worst”’) visibility days over a specified
time period at each of their Class I areas.
In addition, states must also develop an
estimate of natural visibility conditions
for the purpose of comparing progress
toward the national goal. Natural
visibility is determined by estimating
the natural concentrations of pollutants
that cause visibility impairment and
then calculating total light extinction
based on those estimates. We have
provided guidance to states regarding
how to calculate baseline, natural and
current visibility conditions.5

For the first Regional Haze SIPs that
were due by December 17, 2007,
“baseline visibility conditions’” were the
starting points for assessing “‘current”
visibility impairment. Baseline visibility
conditions represent the degree of
visibility impairment for the 20 percent
least impaired days and 20 percent most
impaired days for each calendar year
from 2000 to 2004. Using monitoring
data for 2000 through 2004, states are
required to calculate the average degree
of visibility impairment for each Class I
area, based on the average of annual
values over the five-year period. The
comparison of initial baseline visibility
conditions to natural visibility
conditions indicates the amount of
improvement necessary to attain natural
visibility, while the future comparison
of baseline conditions to the then
current conditions will indicate the
amount of progress made. In general, the
2000-2004 baseline period is
considered the time from which
improvement in visibility is measured.

5 Guidance for Estimating Natural Visibility
Conditions Under the Regional Haze Rule,
September 2003, EPA-454/B-03-005, available at
http://www.epa.gov/ttncaaal/t1/memoranda/
RegionalHaze _envcurhr_gd.pdf, (hereinafter
referred to as “our 2003 Natural Visibility
Guidance”); and Guidance for Tracking Progress
Under the Regional Haze Rule, (September 2003,
EPA-454/B-03-004, available at http://
www.epa.gov/ttncaaal/t1/memoranda/
rh_tpurhr_gd.pdf, (hereinafter referred to as our
2003 Tracking Progress Guidance”).


http://www.epa.gov/ttncaaa1/t1/memoranda/rh_tpurhr_gd.pdf
http://www.epa.gov/ttncaaa1/t1/memoranda/rh_tpurhr_gd.pdf
http://www.epa.gov/ttncaaa1/t1/memoranda/rh_tpurhr_gd.pdf
http://http://www.epa.gov/ttncaaa1/t1/memoranda/RegionalHaze_envcurhr_gd.pdf
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C. Determination of Reasonable Progress
Goals

The vehicle for ensuring continuing
progress towards achieving the natural
visibility goal is the submission of a
series of Regional Haze SIPs from the
states that establish two reasonable
progress goals (i.e., two distinct goals,
one for the “best” and one for the
“worst” days) for every Class I area for
each (approximately) 10-year
implementation period. See 40 CFR
51.308(d), (f). The Regional Haze Rule
does not mandate specific milestones or
rates of progress, but instead calls for
states to establish goals that provide for
“reasonable progress” toward achieving
natural (i.e., “background”) visibility
conditions. In setting reasonable
progress goals, states must provide for
an improvement in visibility for the
most impaired days over the
(approximately) 10-year period of the
SIP, and ensure no degradation in
visibility for the least impaired days
over the same period. Id.

In establishing reasonable progress
goals, states are required to consider the
following factors established in section
169A of the CAA and in our Regional
Haze Rule at 40 CFR 51.308(d)(1)(i)(A):
(1) The costs of compliance; (2) the time
necessary for compliance; (3) the energy
and non-air quality environmental
impacts of compliance; and (4) the
remaining useful life of any potentially
affected sources. States must
demonstrate in their SIPs how these
factors are considered when selecting
the reasonable progress goals for the
best and worst days for each applicable
Class I area. In setting the reasonable
progress goals, states must also consider
the rate of progress needed to reach
natural visibility conditions by 2064
(referred to as the “uniform rate of
progress” or “‘glidepath”) and the
emission reduction measures needed to
achieve that rate of progress over the 10-
year period of the SIP. Uniform progress
towards achievement of natural
conditions by the year 2064 represents
a rate of progress, which states are to
use for analytical comparison to the
amount of progress they expect to
achieve. If a state establishes a
reasonable progress goal that provides
for a slower rate of improvement in
visibility than the rate that would be
needed to attain natural conditions by
2064, the state must demonstrate, based
on the reasonable progress factors, that
the rate of progress for the
implementation plan to attain natural
conditions by 2064 is not reasonable,
and that the progress goal adopted by
the state is reasonable. In setting
reasonable progress goals, each state

with one or more Class I areas (‘“Class
I state’’) must also consult with
potentially “contributing states,” i.e.,
other nearby states with emission
sources that may be affecting visibility
impairment at the state’s Class I areas.
40 CFR 51.308(d)(1)(iv). In determining
whether a state’s goals for visibility
improvement provide for reasonable
progress toward natural visibility
conditions, EPA is required to evaluate
the demonstrations developed by the
state pursuant to paragraphs 40 CFR
51.308(d)(1)(i) and (d)(1)(ii). 40 CFR
51.308(d)(1)(iii).

D. Best Available Retrofit Technology
(BART)

Section 169A of the CAA directs
states to evaluate the use of retrofit
controls at certain larger, often
uncontrolled, older stationary sources
with the potential to emit 250 tons or
more per year of any pollutant in order
to address visibility impacts from these
sources. Specifically, section
169A(b)(2)(A) of the Act requires states
to revise their SIPs to contain such
measures as may be necessary to make
reasonable progress towards the natural
visibility goal, including a requirement
that certain categories of existing major
stationary sources ¢ built between 1962
and 1977 procure, install and operate
BART as determined by the state or by
EPA in the case of a plan promulgated
under section 110(c) of the CAA. Under
the Regional Haze Rule, states are
directed to conduct BART
determinations for such “BART-
eligible” sources that may be
anticipated to cause or contribute to any
visibility impairment in a Class I area.
Rather than requiring source-specific
BART controls, states also have the
flexibility to adopt an emissions trading
program or other alternative program as
long as the alternative provides greater
reasonable progress towards improving
visibility than BART.

On July 6, 2005, we published the
Guidelines for BART Determinations
Under the Regional Haze Rule at
appendix Y to 40 CFR part 51 (“BART
Guidelines”) to assist states in
determining which of their sources
should be subject to the BART
requirements and in determining
appropriate emission limits for each
applicable source. 70 FR 39104. In
making a BART determination for a
fossil fuel-fired electric generating plant
with a total generating capacity in
excess of 750 megawatts (MW), a state
must use the approach set forth in the

6 The “major stationary sources” potentially
subject to BART are listed in CAA section
169A(g)(7).

BART Guidelines. A state is encouraged,
but not required, to follow the BART
Guidelines in making BART
determinations for other types of
sources. Regardless of source size or
type, a state must meet the requirements
of the CAA and our regulations for
selection of BART, and the state’s BART
analysis and determination must be
reasonable in light of the overarching
purpose of the regional haze program.

The process of establishing BART
emission limitations can be logically
broken down into three steps: First,
states identify those sources which meet
the definition of “BART-eligible source”
set forth in 40 CFR 51.301 7; second,
states determine which of such sources
“emits any air pollutant which may
reasonably be anticipated to cause or
contribute to any impairment of
visibility in any such area’ (a source
which fits this description is “subject to
BART?”); and third, for each source
subject to BART, states then identify the
best available type and level of control
for reducing emissions.

States must address all visibility-
impairing pollutants emitted by a source
in the BART determination process. The
most significant visibility-impairing
pollutants are SO,, NOx and PM. We
have stated that states should use their
best judgment in determining whether
VOC or NH; compounds impair
visibility in Class I areas.

Under the BART Guidelines, states
may select an exemption threshold
value for their BART modeling, below
which a BART-eligible source would
not be expected to cause or contribute
to visibility impairment in any Class I
area. The state must document this
exemption threshold value in the SIP
and must state the basis for its selection
of that value. Any source with
emissions that model above the
threshold value would be subject to a
BART determination review. The BART
Guidelines acknowledge varying
circumstances affecting different Class I
areas. States should consider the
number of emission sources affecting
the Class I areas at issue and the
magnitude of the individual sources’
impacts. Any exemption threshold set
by the state should not be higher than
0.5 deciviews. 40 CFR part 51, appendix
Y, section IILA.1.

In their SIPs, states must identify
“BART-eligible sources” and ‘‘subject-
to-BART sources” and document their

7BART-eligible sources are those sources that
have the potential to emit 250 tons or more of a
visibility-impairing air pollutant, were not in
operation prior to August 7, 1962, but were in
existence on August 7, 1977, and whose operations
fall within one or more of 26 specifically listed
source categories. 40 CFR 51.301.
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BART control determination analyses.
The term “BART-eligible source’” used
in the BART Guidelines means the
collection of individual emission units
at a facility that together comprises the
BART-eligible source. In making BART
determinations, section 169A(g)(2) of
the CAA requires that states consider
the following factors: (1) The costs of
compliance; (2) the energy and non-air
quality environmental impacts of
compliance; (3) any existing pollution
control technology in use at the source;
(4) the remaining useful life of the
source; and (5) the degree of
improvement in visibility which may
reasonably be anticipated to result from
the use of such technology. See also 40
CFR 51.308(e)(1)(ii)(A).

A Regional Haze SIP must include
source-specific BART emission limits
and compliance schedules for each
source subject to BART. Once a state has
made its BART determination, the
BART controls must be installed and in
operation as expeditiously as
practicable, but no later than five years
after the date of our approval of the
Regional Haze SIP. CAA section
169(g)(4) and 40 CFR 51.308(e)(1)(iv). In
addition to what is required by the
Regional Haze Rule, general SIP
requirements mandate that the SIP must
also include all regulatory requirements
related to monitoring, recordkeeping,
and reporting for the BART controls on
the source. See CAA section 110(a). As
noted above, the Regional Haze Rule
allows states to implement an
alternative program in lieu of BART so
long as the alternative program can be
demonstrated to achieve greater
reasonable progress toward the national
visibility goal than would BART.

E. Long Term Strategy (LTS)

Consistent with the requirement in
section 169A(b) of the CAA that states
include in their Regional Haze SIP a 10-
to 15 year strategy for making
reasonable progress, section 51.308(d)(3)
of the Regional Haze Rule requires that
states include a long term strategy (LTS)
in their Regional Haze SIPs. The LTS is
the compilation of all control measures
a state will use during the
implementation period of the specific
SIP submittal to meet applicable
reasonable progress goals. The LTS must
include “enforceable emissions
limitations, compliance schedules, and
other measures as necessary to achieve
the reasonable progress goals” for all
Class I areas within, or affected by
emissions from, the state. 40 CFR
51.308(d)(3).

When a state’s emissions are
reasonably anticipated to cause or
contribute to visibility impairment in a

Class I area(s) located in another state or
states, the Regional Haze Rule requires
the state to consult with the other
state(s) in order to develop coordinated
emissions management strategies. 40
CFR 51.308(d)(3)(i). Also, a state with a
Class I area impacted by emissions from
another state must consult with such
contributing state, and must also
demonstrate that it has included in its
SIP all measures necessary to obtain its
share of the emission reductions needed
to meet the reasonable progress goals for
the Class I area. Id. at (d)(3)(ii). The
RPOs have provided a forum for
significant interstate consultation, but
additional consultations between states
may be required to sufficiently address
interstate visibility issues. This is
especially true where two states belong
to different RPOs.

States should consider all types of
anthropogenic sources of visibility
impairment in developing their LTS,
including stationary, minor, mobile and
area sources. At a minimum, states must
describe how each of the following
seven factors listed below are taken into
account in developing their LTS: (1)
Emission reductions due to ongoing air
pollution control programs, including
measures to address reasonably
attributable visibility impairment
(RAVI); (2) measures to mitigate the
impacts of construction activities; (3)
emissions limitations and schedules for
compliance to achieve the reasonable
progress goals; (4) source retirement and
replacement schedules; (5) smoke
management techniques for agricultural
and forestry management purposes
including plans as currently exist
within the state for these purposes; (6)
enforceability of emissions limitations
and control measures; and (7) the
anticipated net effect on visibility due to
projected changes in point, area and
mobile source emissions over the period
addressed by the LTS. 40 CFR
51.308(d)(3)(v).

F. Coordinating Regional Haze and
Reasonably Attributable Visibility
Impairment (RAVI)

As part of the Regional Haze Rule, we
revised 40 CFR 51.306(c) regarding the
LTS for RAVI to require that the RAVI
plan must provide for a periodic review
and SIP revision not less frequently than
every three years until the date of
submission of the state’s first plan
addressing regional haze visibility
impairment, which was due December
17, 2007, in accordance with 40 CFR
51.308(b) and (c). On or before this date,
the state must revise its plan to provide
for review and revision of a coordinated
LTS for addressing RAVI and regional
haze, and the state must submit the first

such coordinated LTS with its first
Regional Haze SIP. Future coordinated
LTS and periodic progress reports
evaluating progress towards reasonable
progress goals, must be submitted
consistent with the schedule for SIP
submission and periodic progress
reports set forth in 40 CFR 51.308(f) and
51.308(g), respectively. The periodic
review of a state’s LTS must report on
both regional haze and RAVI and must
be submitted to us as a SIP revision.

G. Monitoring Strategy and Other SIP
Requirements

Section 51.308(d)(4) of the Regional
Haze Rule includes the requirement for
a monitoring strategy for measuring,
characterizing and reporting of regional
haze visibility impairment that is
representative of all mandatory Class I
Federal areas within the state. The
strategy must be coordinated with the
monitoring strategy required in section
51.305 for RAVI. Compliance with this
requirement may be met through
“participation” in the IMPROVE
network, i.e., review and use of
monitoring data from the network. The
monitoring strategy is due with the first
Regional Haze SIP, and it must be
reviewed every five years. The
monitoring strategy must also provide
for additional monitoring sites if the
IMPROVE network is not sufficient to
determine whether reasonable progress
goals will be met.

Under section 51.308(d)(4), the SIP
must also provide for the following:

e Procedures for using monitoring
data and other information in a state
with mandatory Class I areas to
determine the contribution of emissions
from within the state to regional haze
visibility impairment at Class I areas
both within and outside the state;

¢ Reporting of all visibility
monitoring data to the Administrator at
least annually for each Class I area in
the state, and where possible, in
electronic format;

¢ Developing a statewide inventory of
emissions of pollutants that are
reasonably anticipated to cause or
contribute to visibility impairment in
any Class I area. The inventory must
include emissions for a baseline year,
emissions for the most recent year for
which data are available, and estimates
of future projected emissions. A state
must also make a commitment to update
the inventory periodically; and

e Other elements, including
reporting, recordkeeping and other
measures necessary to assess and report
on visibility.

The Regional Haze Rule requires
control strategies to cover an initial
implementation period extending to the
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year 2018, with a comprehensive
reassessment and revision of those
strategies, as appropriate, every 10 years
thereafter. Periodic SIP revisions must
meet the core requirements of section
51.308(d), with the exception of BART.
The requirement to evaluate sources for
BART applies only to the first Regional
Haze SIP. Facilities subject to BART
must continue to comply with the BART
provisions of section 51.308(e). Periodic
SIP revisions will assure that the
statutory requirement of reasonable
progress will continue to be met.

H. Consultation With States and Federal
Land Managers (FLMs)

The Regional Haze Rule requires that
states consult with Federal land
managers (FLMs) before adopting and
submitting their SIPs. 40 CFR 51.308(i).
States must provide FLMs an
opportunity for consultation, in person
and at least 60 days prior to holding any
public hearing on the SIP. This
consultation must include the
opportunity for the FLMs to discuss
their assessment of impairment of
visibility in any Class I area and to offer
recommendations on the development
of the reasonable progress goals and on
the development and implementation of
strategies to address visibility
impairment. Further, a state must
include in its SIP a description of how
it addressed any comments provided by
the FLMs. Finally, a SIP must provide
procedures for continuing consultation
between the state and FLMs regarding
the state’s visibility protection program,
including development and review of
SIP revisions, five-year progress reports,
and the implementation of other

programs having the potential to
contribute to impairment of visibility in
Class I areas.

III. Our Evaluation of South Dakota’s
Regional Haze SIP

The State of South Dakota submitted
a revision to its SIP to address the
requirements for regional haze on
January 21, 2011. On September 19,
2011, South Dakota submitted an
amendment to the Regional Haze SIP
revision for approval into the South
Dakota SIP. The amendment
incorporated changes made by the State
to ensure approvability of the SIP
revision. The changes incorporated
detailed monitoring, recordkeeping, and
reporting requirements for BART
sources into state regulation,
Administrative Rules of South Dakota
(ARSD) Chapter 74:36:21, including
specifying that BART limits apply at all
times and clarified compliance test
methods for particulate matter and
continuous emission monitoring system
requirements for SO, and NOx. In
addition, South Dakota revised the
reasonable progress analysis for the GCC
Dacotah cement plant. The following is
a discussion of our evaluation of the
revision.

A. Affected Class I Areas

In accordance with 40 CFR 51.308(d),
South Dakota identified two Class I
areas within its borders: Badlands
National Park and Wind Cave National
Park. South Dakota is responsible for
developing reasonable progress goals for
these two Class I areas. South Dakota
emissions have or may reasonably be
expected to have impacts at Class I areas
in other states including: Boundary

Waters Canoe Area Wilderness Area and
Voyageurs National Park in Minnesota;
Medicine Lake National Wildlife Refuge
Wilderness Area and UL Bend National
Wildlife Refuge Wilderness Area in
Montana; Bridger Wilderness Area,
Fitzpatrick Wilderness Area, Grand
Teton National Park, Teton Wilderness
Area, North Absaroka Wilderness Area,
Washakie Wilderness Area and
Yellowstone National Park in Wyoming;
and Theodore Roosevelt National Park
and Lostwood Wilderness Area in North
Dakota. South Dakota consulted with
the appropriate state air quality agency
in each of these states through their
involvement with the WRAP and
worked with other states that are not
members of WRAP (including
Minnesota and Nebraska). Assessment
of South Dakota’s contribution to haze
in these Class I areas is based on
technical analyses developed by WRAP.

B. Determination of Baseline, Natural
and Current Visibility Conditions

As required by section 51.308(d)(2)(i)
of the Regional Haze Rule and in
accordance with our 2003 Natural
Visibility Guidance, South Dakota
calculated baseline/current and natural
visibility conditions for its Class I areas,
Badlands and Wind Cave, on the most
impaired and least impaired days, as
summarized below. The natural
visibility conditions, baseline visibility
conditions and visibility impact
reductions needed to achieve the
uniform rate of progress in 2018 for both
South Dakota Class I areas are presented
in Table 1 and further explained in this
section. More detail is available in
Section 3 of the South Dakota SIP.8

TABLE 1—VISIBILITY IMPACT REDUCTIONS NEEDED BASED ON BEST AND WORST DAYS BASELINES, NATURAL CONDITIONS
AND UNIFORM RATE OF PROGRESS (URP) GOALS FOR SOUTH DAKOTA CLASS | AREAS

20% Worst days 20% Best days
South Dakota 2000-2004 2018 2018 2064 2000-2004 2064
Class | area : Reduction Natural : Natural
Ba(sd?/I;ne UR:’d\goal needed conditions Ba(sdcfll;ne conditions
(delta dv) (dv) (dv)

Badlands .........ccccoceieeiiiie e
National Park ... 17.14 15.02 2.12 8.06 6.89 2.86
Wind Cave .......
National Park .......cccccceevveeiiiieeecieeeeeen, 15.84 13.94 1.90 7.71 5.14 1.88

1. Estimating Natural Visibility
Conditions

Natural background visibility as
defined in our 2003 Natural Visibility

Guidance is estimated by calculating the

8 The visibility and uniform rate of progress
calculations presented in Table 1 and elsewhere in
section IIL.B represent corrections EPA made to
minor math errors in the visibility results South

expected light extinction using default
estimates of natural concentrations of
fine particle components adjusted by
site-specific estimates of humidity. This

calculation uses the IMPROVE equation,

Dakota presented in the SIP and which the State
agrees will be corrected with the next routine
revision of the SIP. Our corrections are included in
the docket in a spreadsheet entitled, EPA-R08—

which is a formula for estimating light
extinction from the estimated natural
concentrations of fine particle
components (or from components
measured by the IMPROVE monitors).

OAR-2011-0870 South Dakota Regional Haze
Proposal Section III.B Visibility Conditions

Corrections.
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As documented in our 2003 Natural
Visibility Guidance, EPA allows states
to use “refined” or alternative
approaches to this guidance to estimate
the values that characterize the natural
visibility conditions of Class I areas.
One alternative approach is to develop
and justify the use of alternative
estimates of natural concentrations of
fine particle components. Another
alternative is to use the “new IMPROVE
equation” that was adopted for use by
the IMPROVE Steering Committee in
December 2005.9 The purpose of this
refinement to the “old IMPROVE
equation” is to provide more accurate
estimates of the various factors that
affect the calculation of light extinction.
For Badlands and Wind Cave, South
Dakota opted to use the revised
IMPROVE equation to calculate natural
background conditions. This is an
acceptable approach under our 2003
Natural Visibility Guidance. EPA has
found the use of the revised IMPROVE
equation appropriate for WRAP states.10
For Badlands, the natural visibility
background for the 20 percent worst
days is 8.06 deciviews and for the 20
percent best days is 2.86 deciviews. For

9The IMPROVE program is a cooperative
measurement effort governed by a steering
committee composed of representatives from
Federal agencies (including representatives from
EPA and the FLMs) and RPOs. The IMPROVE
monitoring program was established in 1985 to aid
the creation of Federal and state implementation
plans for the protection of visibility in Class I areas.
One of the objectives of IMPROVE is to identify
chemical species and emission sources responsible
for existing anthropogenic visibility impairment.
The IMPROVE program has also been a key
participant in visibility-related research, including
the advancement of monitoring instrumentation,
analysis techniques, visibility modeling, policy
formulation and source attribution field studies.

10 The science behind the revised IMPROVE
equation is summarized in a document entitled,
Technical Support Document for Technical
Products Prepared by the Western Regional Air
Partnership (WRAP) in Support of Western
Regional Haze Plans, February 28, 2011,
(hereinafter referred to as EPA WRAP Technical
Support Document and available in the docket) and
in numerous published papers. See for example:
Hand, J.L., and Malm, W.C., 2006, Review of the
IMPROVE Equation for Estimating Ambient Light
Extinction Coefficients—Final Report. March 2006.
Prepared for IMPROVE, Colorado State University,
Cooperative Institute for Research in the
Atmosphere, Fort Collins, Colorado, available at
http://vista.cira.colostate.edu/improve/
publications/GrayLit/016_IMPROVEeqReview/
IMPROVEeqReview.htmand Pitchford, Marc., 2006,
Natural Haze Levels II: Application of the New
IMPROVE Algorithm to Natural Species
Concentrations Estimates. Final Report of the
Natural Haze Levels II Committee to the RPO
Monitoring/Data Analysis Workgroup. September
2006, available at http://vista.cira.colostate.edu/
improve/Publications/GrayLit/029 NaturalCondIl/
naturalhazelevelsIIreport.ppt.

Wind Cave, the natural visibility result
for the 20 percent worst days is 7.71
deciviews and for the 20 percent best
days is 1.88 deciviews. We have
reviewed South Dakota’s estimates of
the natural visibility conditions and as
the approach used by the State was
consistent with our 2003 Natural
Visibility Guidance we are proposing to
find them acceptable.

2. Estimating Baseline Visibility
Conditions

As required by section 51.308(d)(2)(i)
of the Regional Haze Rule, South Dakota
calculated baseline visibility conditions
for Badlands and Wind Cave. The
baseline condition calculation begins
with the calculation of light extinction
using the IMPROVE equation. The
IMPROVE equation sums the light
extinction 1 resulting from individual
pollutants, such as sulfates and nitrates.
As with the natural visibility conditions
calculation, South Dakota chose to use
the revised IMPROVE equation.

The period for establishing baseline
visibility conditions is 2000-2004, and
baseline conditions must be calculated
using available monitoring data. 40 CFR
51.308(d)(2). The South Dakota Regional
Haze SIP employed visibility
monitoring data collected by IMPROVE
monitors located in both South Dakota
Class I areas for the years 2000 through
2004 and the resulting baseline
conditions represent an average for
2000-2004. South Dakota calculated the
baseline conditions at Badlands as 17.14
deciviews on the 20 percent worst days,
and 6.89 deciviews on the 20 percent
best days. South Dakota calculated the
baseline conditions at Wind Cave as
15.84 deciviews on the 20 percent worst
days, and 5.14 deciviews on the 20
percent best days. We have reviewed
South Dakota’s estimations of baseline
visibility conditions and propose to find
these acceptable as the approach the
State used was consistent with our 2003
Natural Visibility Guidance.

3. Natural Visibility Impairment

To address the requirements of 40
CFR 51.308(d)(2)(iv)(A), South Dakota
also calculated the number of deciviews
by which baseline conditions exceed
natural visibility conditions at Badlands
and Wind Cave. For Badlands, baseline
conditions exceed natural conditions by

11 The amount of light lost as it travels over one
million meters. The haze index, in units of dv, is
calculated directly from the total light extinction,
bexc expressed in inverse megameters (Mm~1), as
follows: HI = 10 In(bex/10).

9.08 deciviews (17.14-8.06) for the 20
percent worst days and 4.03 deciviews
(6.89—2.86) for the 20 percent best days.
For Wind Cave, these figures are 8.13
(15.84-7.71) and 3.26 deciviews (5.14—
1.88), respectively.

4. Uniform Rate of Progress

In setting the reasonable progress
goals, South Dakota analyzed and
determined the uniform rate of progress
needed to reach natural visibility
conditions by the year 2064. In so doing,
South Dakota compared the baseline
visibility conditions in Badlands and
Wind Cave to the natural visibility
conditions in Badlands and Wind Cave
(as described above) and determined the
uniform rate of progress needed in order
to attain natural visibility conditions by
2064 in both Class I areas. South Dakota
constructed the uniform rate of progress
consistent with the requirements of the
Regional Haze Rule by plotting a
straight graphical line from the baseline
level of visibility impairment for 2000—
2004 to the level of visibility conditions
representing no anthropogenic
impairment in 2064 for Badlands and
Wind Cave. The uniform rates of
progress are summarized in Table 2 and
further described below.

Using a baseline visibility value at
Badlands of 17.14 deciviews and a
“refined” natural visibility value of 8.06
deciviews for the 20 percent worst days,
South Dakota calculated the uniform
rate of progress to be approximately
0.151 deciviews per year (deciviews/
year or dv/yr). This results in a total
reduction of 9.08 deciviews to reach the
natural visibility condition of 8.06
deciviews in 2064. The uniform rate of
progress results in a visibility
improvement of 2.18 deciviews needed
for the period covered by this SIP
revision submittal (up to and including
2018).

Using a baseline visibility value at
Wind Cave of 15.84 deciviews and a
“refined” natural visibility value of 7.71
deciviews for the 20 percent worst days,
South Dakota calculated the uniform
rate of progress to be approximately
0.136 deciviews per year. This results in
a total reduction of 8.13 deciviews to
reach the natural visibility condition of
7.71 deciviews in 2064. The uniform
rate of progress results in a visibility
improvement of 1.89 deciviews needed
for the period covered by this SIP
revision submittal (up to and including
2018).


http://vista.cira.colostate.edu/improve/Publications/GrayLit/029_NaturalCondII/naturalhazelevelsIIreport.ppt
http://vista.cira.colostate.edu/improve/Publications/GrayLit/029_NaturalCondII/naturalhazelevelsIIreport.ppt
http://vista.cira.colostate.edu/improve/Publications/GrayLit/029_NaturalCondII/naturalhazelevelsIIreport.ppt
http://vista.cira.colostate.edu/improve/publications/GrayLit/016_IMPROVEeqReview/IMPROVEeqReview.htmand
http://vista.cira.colostate.edu/improve/publications/GrayLit/016_IMPROVEeqReview/IMPROVEeqReview.htmand
http://vista.cira.colostate.edu/improve/publications/GrayLit/016_IMPROVEeqReview/IMPROVEeqReview.htmand
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TABLE 2—SUMMARY OF UNIFORM RATES OF PROGRESS

Class | area

Badlands

Wind cave

Baseline Conditions ..........ccccceeeeiiiiiiiiieeeeeccs

Natural Visibility

Total Improvement by 2064 .............cccoevvrcveenen.
Needed Improvement for this SIP by 2018 ........

URP

8.06 dv ..
9.08 dv
2.18 dv

1714 AV oo,

0.151 dv/year ......cccceecveeveennne.

15.84 dv

7.71 dv

8.13 dv

1.89 dv
0.136 dv/year

We propose to find that South Dakota
has appropriately calculated the
uniform rates of progress.

C. BART

BART is an element of South Dakota’s
LTS for the first implementation period.
As discussed in more detail in section
I1.D of this preamble, the BART
evaluation process consists of three
components: (1) An identification of all
the BART-eligible sources; (2) an
assessment of whether those BART-
eligible sources are in fact subject to
BART; and (3) a determination of any
BART controls. South Dakota addressed
these steps as follows:

1. Identification of BART-Eligible
Sources

The first step of a BART evaluation is
to identify all the BART-eligible sources
within the state’s boundaries. The State
identified the BART-eligible sources in
South Dakota by utilizing the approach

set out in the BART Guidelines (70 FR
39158); this approach provides three
criteria for identifying BART-eligible
sources: (1) One or more emission units
at the facility fit within one of the 26
categories listed in the BART
Guidelines; (2) the emission unit(s)
began operation on or after August 7,
1962, and was in existence on August 7,
1977; and (3) potential emissions of any
visibility-impairing pollutant from
subject units are 250 tons or more per
year. South Dakota initially screened its
emissions inventory and permitting
database to identify major facilities with
emission units in one or more of the 26
BART categories. Following this, South
Dakota used its databases and records to
identify facilities in these source
categories with potential emissions of
250 tons per year or more for any
visibility-impairing pollutant from any
units that were in existence on August
7, 1977 and began operation on or after
August 7, 1962.

The BART Guidelines direct states to
address SO, NOx and direct PM
(including both coarse (PM;o) and fine
(PM, s) particulate matter emissions as
visibility-impairing pollutants and to
exercise their “best judgment to
determine whether VOC or NH3
emissions from a source are likely to
have an impact on visibility in an area.”
See 70 FR 39162. The available
inventory information indicates VOCs
in South Dakota overwhelmingly come
from biogenic sources, and NH3 in
South Dakota is primarily due to area
sources, such as livestock and fertilizer
application. Because these are not point
sources, they are not subject to BART.
We have reviewed this information and
propose to find South Dakota’s focus on
SO, NOx, and PM acceptable.

South Dakota identified BART-
eligible sources in South Dakota as
shown in Table 3. This information is
presented in Section 6 of South Dakota’s
SIP.

TABLE 3—LIST OF BART-ELIGIBLE SOURCES IN SOUTH DAKOTA

BART-eligible source

BART source category

1. Northern States Power Company
(Units 1, 2, and 3).

2. Otter Tail Power Company, Big
Stone | (Unit 1).

3. Pete Lien and Sons, Inc. .............

Location Nearest class | area
Sioux Falls, South Dakota ............... SC 1—fossil fuel steam electric | N/A.1
plants >250 MMBtu/hr heat input.
Near Big Stone City, South Dakota | SC 1—fossil fuel steam electric | Boundary Waters
plants >250 MMBtu/hr heat input. | 431 km.
Rapid City, South Dakota ................ SC 12—lime plants ........ccocevvreenne Wind Cave
52 km.

1South Dakota did not analyze the three units at Northern States Power for distance to Class | areas as they have been decommissioned.

2. Identification of Sources Subject to
BART

The second step of the BART
evaluation is to identify those BART-
eligible sources that may reasonably be
anticipated to cause or contribute to any
visibility impairment at any Class I area,
i.e. those sources that are subject to
BART. The BART Guidelines allow
states to consider exempting some
BART-eligible sources from further
BART review because they may not
reasonably be anticipated to cause or
contribute to any visibility impairment
in a Class I area.

a. Modeling Methodology

The BART Guidelines provide that
states may use the CALPUFF 12
modeling system or another appropriate
model to predict the visibility impacts
from a single source on a Class I area
and to, therefore, determine whether an

12 Note that our reference to CALPUFF

encompasses the entire CALPUFF modeling system,

which includes the CALMET, CALPUFF, and
CALPOST models and other pre and post
processors. The different versions of CALPUFF
have corresponding versions of CALMET,
CALPOST, etc. which may not be compatible with
previous versions (e.g., the output from a newer
version of CALMET may not be compatible with an
older version of CALPUFF). The different versions
of the CALPUFF modeling system are available
from the model developer at http://www.src.com/
verio/download/download.htm.

individual source is anticipated to cause
or contribute to impairment of visibility
in Class I areas, i.e., “‘is subject to
BART.” The BART Guidelines state that
we find CALPUFF is the best regulatory
modeling application currently
available for predicting a single source’s
contribution to visibility impairment (70
FR 39162).

The BART Guidelines also
recommend that states develop a
modeling protocol for making
individual source attributions, and
suggest that states may want to consult
with us and their RPO to address any
issues prior to modeling. South Dakota
relied on WRAP’s CALPUFF modeling
for South Dakota BART sources as


http://www.src.com/verio/download/download.htm
http://www.src.com/verio/download/download.htm
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recommended by the BART
Guidelines.13 40 CFR part 51, appendix
Y, section IIL.A.3.

To determine if each BART-eligible
source has a significant impact on
visibility, South Dakota used WRAP’s
CALPUFF modeling results to estimate
daily visibility impacts above estimated
natural conditions at each Class I area
within 300 km of any BART-eligible
facility, based on maximum actual 24-
hour emissions over a three year period
(2000-2002).

b. Contribution Threshold

For states using modeling to
determine the applicability of BART to
single sources, the BART Guidelines
note that the first step is to set a
contribution threshold to assess whether
the impact of a single source is
sufficient to cause or contribute to
visibility impairment at a Class I area.
The BART Guidelines state that, “[a]
single source that is responsible for a 1.0
deciview change or more should be
considered to ‘cause’ visibility
impairment.” 70 FR 39104, 39161. The
BART Guidelines also state that ‘““the
appropriate threshold for determining
whether a source contributes to
visibility impairment may reasonably
differ across states,” but, ““[a]s a general
matter, any threshold that you use for
determining whether a source
‘contributes’ to visibility impairment
should not be higher than 0.5
deciviews.” Id. Further, in setting a
contribution threshold, states should
“consider the number of emissions
sources affecting the Class I areas at
issue and the magnitude of the

individual sources’ impacts.” The
Guidelines affirm that states are free to
use a lower threshold if they conclude
that the location of a large number of
BART-eligible sources in proximity to a
Class I area justifies this approach.

South Dakota used a contribution
threshold of 0.5 deciviews for
determining which sources are subject
to BART. The State’s decision was based
on the following factors: (1) 0.5
deciviews equates to the 5% extinction
threshold for new sources under the
Prevention of Significant Deterioration
(PSD) New Source Review rules, (2) 0.5
deciviews is consistent with the
threshold selected by other states in the
west, which all selected 0.5 deciviews,
and (3) 0.5 deciviews represents the
limit of perceptible change. Although
we do not agree that all of the factors
considered by South Dakota’s
Department of Environmental and
Natural Resources are relevant in
determining whether a source can be
considered to cause or contribute to
visibility impairment, we propose to
approve the State’s threshold of 0.5
deciviews. As the discussion below
indicates, Big Stone I is the only BART-
eligible source in South Dakota in
operation. Given that and the fact that
the modeling indicates that Big Stone I
is reasonably anticipated to have an
impact over the 0.5 deciview threshold
at several Class I Areas, it is apparent
that no BART-eligible sources were
exempted from review based on the 0.5
deciviews threshold that could have had
meaningful impact on visibility in one
or more Class I areas. We are proposing
that 0.5 deciviews is a reasonable

threshold for South Dakota in
determining whether its BART-eligible
sources are subject to BART.

c¢. Sources Identified by South Dakota as
Subject to BART

South Dakota determined that the
three units at Northern States Power
were not subject to BART because the
units have been decommissioned and
are no longer permitted to operate under
the facility’s Title V air quality permit.
Consistent with the BART Guidelines,
South Dakota requested that WRAP
model each of its remaining operating
BART-eligible sources to assess the
extent of their contribution to visibility
impairment at surrounding Class I areas.

The WRAP modeling results
demonstrated that Pete Lien and Sons,
Inc. did not cause or contribute to
visibility impairment at any Class I area.
After reviewing the modeling inputs,
South Dakota determined that the
vertical kiln should be modeled again
due to several errors. However, before
additional modeling could be done, Pete
Lien and Sons, Inc. shut down and
dismantled the kiln in 2009 per its Title
V permit.14

The WRAP modeling results for Otter
Tail Power Company’s Big Stone I are
summarized in Table 4. The results
show that Big Stone I's emissions cause
visibility impacts that exceed the 0.5
deciviews threshold at the Badlands
National Park in South Dakota,
Theodore Roosevelt National Park in
North Dakota, and Boundary Waters
Wilderness and Voyageurs National
Park in Minnesota.

TABLE 4—WRAP’S MODELING RESULTS FOR BIG STONE |

Minimum distan QSth. S
Class | area State to cll;ss(:: 2tra;ace perce?ry]le visibility
(km) pact
(av)!

[ T = U o 1= SRR SD 470 0.683
BoUNAry WALErS ........ooiiiie e e s MN 431 1.034
Bridger wy 1,041 0.001
174 =1 (o) QTR PP wy 1,050 0.001
[CT¢= Vo o I =1 (o] o SRRSO wy 1,112 0.001
Lostwood ........ ND 585 0.263
Medicine Lake .... MT 690 0.256
North Absaroka .. wy 1,013 0.011
Teton .cccevvveeeeeeee. wy 1,052 0.004
Theodore Roosevelt ... ND 555 0.687
UL Bend .......cccenes MT 902 0.089
RV L0V To 1= 10 £ T PO PP PR PPUP PPN MN 438 0.729
LAY =] T L= S wy 1,006 0.007
WINGA CAVE ..ottt e ettt e e e e e e e e e e e e esaataeeeeeee e sbsseeeeeeeaasssseeeeeeseasssneneeeeeanns SD 572 0.263

13 The WRAP modeling protocol is available at
http://pah.cert.ucr.edu/aqm/308/bart/WRAP_RMC
BART Protocol Augl5 2006.pdf.

14 Although Pete Lien and Sons’ existing Title V

air quality permit still identifies the vertical kiln as
a unit, permit condition 1.1 specifies in the footnote
of Table 1-1 that Pete Lien and Sons is required to
shutdown and dismantle the vertical kiln before the

initial startup of Unit #45. Pete Lien and Sons
fulfilled this commitment by notifying South
Dakota on March 13, 2009, that the vertical kiln was
shutdown and dismantled. See SIP Section 6.1.2.


http://pah.cert.ucr.edu/aqm/308/bart/WRAP_RMC_BART_Protocol_Aug15_2006.pdf
http://pah.cert.ucr.edu/aqm/308/bart/WRAP_RMC_BART_Protocol_Aug15_2006.pdf
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TABLE 4—WRAP’S MODELING RESULTS FOR BIG STONE |I—Continued
. . 98th
Minimum distance A,
Class | area State to class | area perce?rtrllle V'ts'b'l'ty
(km) pac
(av)?
YEIOWSIONE ...ttt e et e e e e e ettt e e e e e e e abaaeeeeeeasasbaeeeeaesaassnnaeeaeeeasannnnns wy 1,049 0.009

1Modeling results represent the maximum 98th percentile impact over the modeled 3-year meteorological period 2001-2003.

South Dakota allowed Otter Tail
Power Company to re-run the modeling
after the company identified several
errors in actual emission rates and stack
parameters. After additional review,
Otter Tail Power Company developed a
revised modeling protocol that both the
State and EPA approved. The modeling
protocol is included in Appendix A of
the SIP. The results from Otter Tail’s
modeling are summarized in Table 5.
Otter Tail’s modeling report is included
in Appendix B of the SIP.

TABLE 5—OTTER TAIL’'S MODELING
RESULTS FOR BIG STONE |

98th
percentile
Class | area visibility
impact
(dv)!
Badlands ........cccccviiiinineenns 0.5
Boundary Waters .................. 1.1
Lostwood ......ccceeiieiiiiiiees 0.4
Theodore Roosevelt ............. 0.5
Voyageurs .......ccccceeeveeeenieenns 0.7
Wind Cave ......ccccceeeveenenennen. 0.3
Isle Royale .........ccccocevnienen. 0.7

1Modeling results represent the maximum
98th percentile impact over the modeled mete-
orological years 2002, 2006, and 2007.

In reviewing Otter Tail’s results, the
State rounded to one significant figure
and determined that Big Stone I
emissions cause visibility impacts that
exceed the 0.5 deciviews threshold at
the same Class I areas identified in the
WRAP modeling in addition to Isle
Royale in Michigan. South Dakota relied
on Otter Tail’s modeling, noting that it
best represented the visibility impacts
from Big Stone I because the original
WRAP modeling did not have the
correct emission rates and stack
parameters and that the modeling
protocol adjustments improved the
accuracy of the model over long
distances.

3. BART Determinations and Federally
Enforceable Limits

The third step of a BART evaluation
is to perform the BART analysis. The
BART Guidelines (70 FR 39164)
describe the BART analysis as
consisting of the following five steps:

o Step 1: Identify All Available
Retrofit Control Technologies,

e Step 2: Eliminate Technically
Infeasible Options,

e Step 3: Evaluate Control
Effectiveness of Remaining Control
Technologies,

o Step 4: Evaluate Impacts and
Document the Results, and

e Step 5: Evaluate Visibility Impacts.

In determining BART, the State must
consider the five statutory factors in
section 169A of the CAA: (1) The costs
of compliance; (2) the energy and non-
air quality environmental impacts of
compliance; (3) any existing pollution
control technology in use at the source;
(4) the remaining useful life of the
source; and (5) the degree of
improvement in visibility which may
reasonably be anticipated to result from
the use of such technology. See also 40
CFR 51.308(e)(1)(ii)(A). The five-factor
analysis occurs during steps 4 and 5 of
the process.

South Dakota requested that Otter Tail
Power Company complete a BART
analysis for Big Stone I and used this
analysis as a basis for its BART
determination for this source for NOx,
SO, and PM. The Otter Tail BART
analysis is included in Appendix C of
the SIP. Otter Tail generally followed
the five steps contained in the BART
Guidelines and evaluated the five BART
factors. In some instances, South Dakota
identified additional control
technologies for evaluation and also
added an analysis of average cost
effectiveness compared to visibility
benefit (dollar per deciview) for the
various multi-pollutant control options.
We find that South Dakota, through its
reliance on Otter Tail’s BART analysis,
reasonably considered the five BART
factors and arrived at a reasonable
BART determination for Big Stone I. We
propose to approve South Dakota’s
BART determination summarized
below.

a. Otter Tail Power Company, Big
Stone I

Background

Big Stone I is a steam electric
generating plant located near Big Stone
City, South Dakota with one generating
unit burning Powder River Basin coal

and a net electrical output of 475 MW.
The Otter Tail Power Company is the
operating agent for the Big Stone Plant
co-owners: NorthWestern Energy,
Montana-Dakota Utilities, Co., a
division of MDU Resources Group, and
Otter Tail Power Company. The
generating unit is a Babcock cyclone
boiler that started operating in 1975.
The State analyzed each pollutant and
its effect on the visibility in Class I
areas. Since Big Stone I does not have
a total generating capacity greater than
750 MW, South Dakota was not required
to follow the BART Guidelines in
determining BART, but it generally
followed the approach for determining
BART set out in the Guidelines. A
summary of the State’s analyses of
existing controls and potential BART
controls for each pollutant is set forth
below. The State’s BART determination
for Big Stone I is provided in Section 6
of the SIP. The visibility and cost
impacts noted in the following
assessment are derived from the
company’s BART analysis provided in
Appendix B of the SIP.15

Unit 1 Boiler

SO; BART Review: Unit 1 has no
existing SO, controls. The baseline
uncontrolled SO, emissions that South
Dakota reported in the SIP are 18,000
tons per year.

Step 1: Identify All Available
Technologies.

The State identified the following SO,
control options as having potential
application to Unit 1: Fuel switching,
coal cleaning, coal upgrading (K-Fuel),
hydrated lime injection, semi-dry flue
gas desulfurization (FGD), wet FGD,
Enviroscrub, electro catalytic oxidation
and the Airborne process.

Step 2: Eliminate Technically
Infeasible Options.

The State eliminated the following
options as technically infeasible: Coal

15 Otter Tail’s costs rely on the CUECost model.
While we are satisfied with the State’s control
technology conclusions as further described in this
section, in general we do not recommend relying on
the CUECost model. According to the BART
Guidelines, “cost estimates should be based on the
OAQPS Control Cost Manual, where possible”” “[iln
order to maintain and improve consistency.” 70 FR
39104, 39166. The OAQPS Control Cost Manual is
now known as The EPA Air Pollution Control Cost
Manual, EPA/452/B-02-001, 6th Ed., January 2002.
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cleaning, coal upgrading, hydrated lime
injection, Enviroscrub, Electro catalytic
oxidation and the Airborne process.
Fuel switching is a viable method to
reduce sulfur dioxide emissions by
switching to a fuel with lower sulfur
content. The Big Stone facility’s primary

fuel source is subbituminous coal
obtained from the Powder River Basin
in Wyoming. Powder River Basin
subbituminous coal has one of the
lowest sulfur contents available in the
United States. As such, the State
concluded that Otter Tail Power

Company has already implemented fuel
switching.

Step 3: Evaluate Control Effectiveness
of Remaining Control Technology.

The State considered the control
efficiencies listed in Table 6.

TABLE 6—SUMMARY OF BIG STONE | SO, BART ANALYSIS CONTROL TECHNOLOGIES FOR UNIT 1 BOILER 1

- — — Emissions
" Control efficiency Emission rate Emissions :

Control option reduction

(%) (Ib/MMBtu) (tons/yr) (tons/yr)
Wet FGD #1 ..... 95 0.043 900 17,100
Wet FGD #2 ........ 83 0.15 3,130 14,870
Semi-Dry FGD #1 .. 90 0.09 1,880 16,120
Semi-Dry FGD #2 ...t 83 0.15 3,130 14,870

1South Dakota calculated emissions from a baseline of 18,000 tons per year of SO,. The baseline was derived from the highest average 24-
hour average emission rate (4,832 pounds per hour) for calendar years 2001 through 2003 and operations occurring 85% of the time or 7,746

hours per year.

Step 4: Evaluate Impacts and
Document Results.
Factor 1: Costs of compliance.

The State relied on Otter Tail’s cost
analysis for SO, controls and this is
summarized below in Table 7. The State

deemed the average cost effectiveness
reasonable for the two remaining control
options, semi-dry and wet FGD.

TABLE 7—SUMMARY OF BIG STONE | SO, BART COST ANALYSIS FOR UNIT 1 BOILER

Total installed Emissions Cost
Control option capital cost Total annual cost reduction effectiveness
(MMS$) (tons/yr) ($/ton)
Wt FGD #1 ottt $171.8 $29.05 17,100 $1,699
Wet FGD #2 ........ 171.8 28.90 14,870 1,944
Semi-Dry FGD #1 .. 141.3 23.57 16,120 1,462
Semi-Dry FGD #2 141.3 23.33 14,870 1,569

Factor 2: Energy impacts.

The State noted increased energy
demand estimates provided by Otter
Tail of 9,500 kilowatts (2.0 percent of
generation) for wet FGD and 3,325
kilowatts (0.7 percent of generation) for
semi-dry FGD. The State did not
identify any energy requirements that
would preclude the selection of either of
the two alternatives.

Factor 3: Non-air quality
environmental impacts.

The State described the non-air
quality environmental impacts of the
two control alternatives including the
solid and aqueous waste streams. The
semi-dry FGD system would be installed
upstream of the existing baghouse. The
baghouse would be used to collect the
injected lime and reacted sulfur dioxide

emissions along with other existing
particulate matter emissions. Otter Tail
did not identify how much additional
particulate matter would be collected by
the baghouse due to the use of the semi-
dry FGD system. Otter Tail assumed the
additional material collected in the
baghouse would be negligible compared
to the existing collection. Otter Tail
estimated that the wet FGD system
would generate an additional 44,700
tons of gypsum solids which would
need to be properly disposed. The State
did not identify any non-air quality
effects that would preclude the selection
of either of the two alternatives.

Factor 4: Remaining useful life.

The expected remaining useful life of
the unit is greater than 30 years.

Factor 5: Evaluate visibility impacts.

Table 8 presents a comparison of the
visibility impacts of the two top control
options, wet FGD and semi-dry FGD.
The values are derived from modeling
conducted by Otter Tail. For the cases
presented, Otter Tail held the emission
rates for NOx and PM constant but
varied the SO, emissions rates in the
model as noted. In some cases, the
modeling predicted that the semi-dry
FGD would produce a greater visibility
benefit than the wet FGD. It is not clear
why the model predicted this result; it
may relate to stack parameters. Based on
the visibility modeling, the State found
that there would be no discernible
visibility benefit from selecting a wet
FGD over a semi-dry FGD.

TABLE 8—VISIBILITY IMPACT COMPARISON BETWEEN WET AND SEMI-DRY FGD SO, CONTROLS*

[98th Percentile—Deciviews]

Option2 Control equipment Class | area4 2002 2006 2007
#3 e OFA and Semi-dry FGD (0.09 Ib/MMBLU) .........ccocvevueenen. Boundary Waters .. 0.319 0.534 0.620
Voyageurs 0.307 0.391 0.450
Isle Royale 0.363 0.287 0.323
Badlands ............... 0.219 0.172 0.230
Theodore Roo- 0.087 0.234 0.173
sevelt.
#4 . OFA and Wet FGD (0.043 Ib/MMBtU) ......ccccovveeivenerciienens Boundary Waters .. 0.350 0.521 0.611
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TABLE 8—VISIBILITY IMPACT COMPARISON BETWEEN WET AND SEMI-DRY FGD SO, CONTROLS '—Continued

[98th Percentile—Deciviews]

Option 2 Control equipment Class | area4 2002 2006 2007
Voyageurs ............ 0.312 0.464 0.502
Isle Royale ............ 0.351 0.250 0.290
Badlands ............... 0.225 0.191 0.234
Theodore Roo- 0.084 0.230 0.138
sevelt.
Comparison Review 3 (incremental visibility impact of wet | Boundary Waters .. 0.031 —-0.013 —0.009
FGD (in Option 3) compared to semi-dry FGD (in Op-
tion 4)).
Voyageurs ............ 0.005 0.073 0.052
Isle Royale ............ -0.012 -0.037 —0.033
Badlands ............... 0.006 0.019 0.004
Theodore Roo- —0.003 —0.004 —0.035
sevelt.
#5a ..o SOFA and Semi-dry FGD (0.09 Ib/MMBtU) .........ccceveenneen. Boundary Waters .. 0.250 0.419 0.493
Voyageurs ............ 0.249 0.306 0.354
Isle Royale ............ 0.285 0.226 0.256
Badlands ............... 0.165 0.133 0.180
Theodore Roo- 0.069 0.186 0.141
sevelt.
#5b ... SOFA and Wet FGD (0.043 Ib/MMBLU) ......ccccocevrvernennnnen. Boundary Waters .. 0.274 0.407 0.478
Voyageurs ............ 0.244 0.365 0.393
Isle Royale ............ 0.274 0.195 0.227
Badlands ............... 0.174 0.147 0.182
Theodore Roo- 0.066 0.180 0.108
sevelt.
Comparison Review 3 (incremental visibility impact of wet | Boundary Waters .. 0.024 —-0.012 —0.015
FGD (in Option 5a) compared to semi-dry FGD (in Op-
tion 5b)).
Voyageurs ............ —0.005 0.059 0.039
Isle Royale ............ —0.011 —0.031 —0.029
Badlands ............... 0.009 0.014 0.002
Theodore Roo- —0.003 —0.006 —0.033
sevelt.

1Otter Tail Power Company conducted visibility modeling for both wet and semi-dry FGD options using combined controls with constant emis-
sion rates for NOx and PM. Thus, the results shown include the noted SO, and NOx control options and the existing fabric filter PM control op-

tion.

2 An explanation of each of the numbered control options and the corresponding emission rates is included in Section 6 of the SIP, Table 6—

13, p. 94.

3 A negative number means the wet FGD had a lower visibility impact than the semi-dry FGD.
4These are the Class | areas that exceed the 0.5 deciview threshold as listed in Table 5.

Step 5: Select BART.

South Dakota determined BART to be
the second ranked control option, semi-
dry FGD at 90 percent control efficiency
in Section 6.3.5.2 of the SIP. Even
though the top ranked control option,
wet FGD at 95 percent control
efficiency, reduced the SO, emissions
more than the second ranked option, the
State determined that there is no
discernible difference between the two
options when considering visibility
impacts. South Dakota specified BART
limits of 505 lb/hour and 0.09 1b/
MMBtu (30-day rolling average) that
apply at all times including periods of
startup, shutdown and malfunction. The
estimated cost of the semi-dry FGD
system was $1,462 per ton ($/ton) of
SO, removed, and the capital and
annualized costs were estimated to be
$141,300,000 and $23,570,000 per year
($/year or $/yr), respectively.

We are proposing to approve the
State’s SO, BART determination for Big

Stone I. The State’s assessment of costs
and other impacts and its elimination of
the wet FGD at 95% control efficiency
was reasonable based on the five-factor
analysis. While the average cost
effectiveness values for both wet FGD
and semi-dry FGD are reasonable, the
modeling predicted that the use of a wet
FGD at 95% efficiency rather than a
semi-dry FGD at 90% efficiency would
result in minimal, if any, visibility
benefit. Thus, it was reasonable for the
State to eliminate a wet FGD at 95%
efficiency from consideration. The
installation of a semi-dry FGD at Big
Stone I will result in a reduction in
annual SO, emissions from the plant of
approximately 16,120 tons.¢ The
visibility benefit for the selected BART

16 The selected SO, emission limit of 0.09 b/
MMBtu (30-day rolling average) also happens to be
well below the presumptive limit for EGU’s without
existing controls and over the 750 MW generating
capacity threshold described in the BART
Guidelines.

controls for all pollutants combined is
provided in the summary in Table 12 in
section II1.C.3.b. below.

NOx BART Review: Big Stone I is
already equipped with overfire air
(OFA) for NOx control. South Dakota
indicates in the SIP that Unit 1 has
baseline controlled NOx emissions of
18,000 tons per year with an emission
rate of 0.65 lb/MMBtu.

Step 1: Identify All Available
Technologies.

South Dakota identified the following
control options as having potential
application as BART: Selective catalytic
reduction (SCR), oxygen enhanced
combustion, catalytic absorption/
oxidation, gas reburn, Enviroscrub,
electro-catalytic oxidation, NOxStar,
Cascade processes, selective non-
catalytic reduction (SNCR), rich reagent
injection (RRI), flue gas recirculation
(FGR), separated over-fire air (SOFA),
over-fire air (OFA), and low-NOx
burners (LNB).
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Step 2: Eliminate Technically
Infeasible Options.

The State identified the following
control options as technically infeasible:
Oxygen enhanced combustion,
absorption/oxidation, gas reburn,
Enviroscrub, electro-catalytic oxidation,

NOxStar, Cascade processes, and LNB.
The State noted that flue gas
recirculation is not known to reduce
nitrogen oxide emissions any further
when added with an over-fire air
system. Therefore, the State and Otter
Tail Power Company did not conduct

recirculation.

any further review of flue-gas

Step 3: Evaluate Control Effectiveness
of Remaining Control Technology.

The State considered the control
efficiencies listed in Table 9.

TABLE 9—SUMMARY OF BIG STONE | NOx BART ANALYSIS CONTROL TECHNOLOGIES FOR UNIT 1 BOILER?

Control Emission _ Emissions

Control option efficiency rate E(l:glﬁg/logs reduction

(%) (Ib/MMBtu) y (tons/yr)
SCR and SOFA ..o s 89 0.10 2,000 16,000
RRI, SNCR and SOFA ... 77 0.20 4,090 13,910
SNCR and SOFA ............ 60 0.35 7,220 10,780
42 0.50 10,360 7,640
.................................................................................................. 25 0.65 13,490 4,510

1South Dakota calculated emissions from a baseline of 18,000 tons per year of NOx. The baseline was derived from the highest average 24-
hour average emission rate (4,855 pounds per hour) for calendar years 2001 through 2003 and operations occurring 85% of the time or 7,746

hours per year.

Step 4: Evaluate Impacts and

The State relied on Otter Tail’s cost

effectiveness reasonable for all of the

Document Results.
Factor 1: Costs of compliance.

analysis for NOx controls and this is
summarized below in Table 10. The
State deemed the average cost

remaining control options, SCR, SNCR,
RRI, SOFA, and OFA, as provided by
Otter Tail.

TABLE 10—SUMMARY OF BIG STONE | NOx BART COST ANALYSIS FOR UNIT 1 BOILER

_ inltoz:ﬁlel,\d Total Emissions Average cost
Control option capital cost Annual reduction effectiveness
cost (MM$) (tons/yr) ($/ton)
(MMS$)

SCR and SOFA ... $81.9 $13.21 16,000 $825
RRI, SNCR and SOFA ... . 16.2 11.39 13,910 818
SNCR and SOFA ............ 11.9 3.99 10,780 197
SOFA ..., 4.8 0.65 7,640 85
OF A e et e e e e e e re e e aanes 0 0.14 4,510 31

Factor 2: Energy impacts.

The State noted that all the energy
impacts were less than one percent of
the plant’s generating capacity and did
not identify any energy requirements
that would preclude the selection of any
of the alternatives.

Factor 3: Non-air quality
environmental impacts.

The State discussed that the OFA and
SOFA systems would increase the
amount of unburned carbon in the
flyash, which would increase the
amount of flyash that needs to be
properly disposed. Otter Tail Power
Company considers this increase
negligible compared to the existing
amount of flyash being properly
disposed.

The State noted that the SNCR and
the SCR systems would generate a small
amount of unreacted ammonia or urea
to be emitted. Even though ammonia
and urea are not considered regulated
air pollutants, these emissions are
involved in the formation of ammonium
sulfates and ammonium nitrates, which

contribute to the amount of visibility
impairment.

The State did not identify any non-air
quality environmental impacts that
would preclude the selection of any of
the control equipment alternatives.

Factor 4: Remaining useful life.

The expected remaining useful life of
the unit is greater than 30 years.

Factor 5: Evaluate visibility impacts.

Table 12, below, presents the
visibility impacts for the State’s selected
BART controls for all pollutants. The
values presented come from Otter Tail’s
modeling. The State found that SCR +
SOFA would result in greater visibility
improvement than the other options.

Step 5: Select BART.

South Dakota determined BART to be
SCR + SOFA. South Dakota specified
BART limits of 561 Ib/hour and 0.10 Ib/
MMBtu (30-day rolling average) that
apply at all times including periods of
startup, shutdown, and malfunction.
The estimated cost of the SCR + SOFA
controls was $825 per ton ($/ton) of
NOx removed, and the capital and
annualized costs were estimated to be

$81,800,000, and $13,210,000 per year
($/year or $/yr), respectively.

We are proposing to approve the
State’s NOx BART