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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1214

[Document No. AMS-FV-10-0008-FR-1A]
RIN 0581-AD00

Christmas Tree Promotion, Research,

and Information Order; Stay of
Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule; stay of regulations.

SUMMARY: On November 8, 2011, a final
rule was published in the Federal
Register (76 FR 69094) establishing an
industry-funded promotion, research,
and information program for fresh cut
Christmas trees, effective November 9,
2011. Due to recent events, the
regulations are stayed in order to
provide all interested persons, including
the Christmas tree industry and the
general public, an opportunity to
become more familiar with the program.
DATES: Effective November 17, 2011
Subpart A of 7 CFR part 1214 is stayed
indefinitely.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Petrella, Marketing
Specialist, Research and Promotion
Division, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., Room 1406, Stop 0244,
Washington, DC 20250-0244; telephone:
(301) 334-2891; or facsimile: (301) 334—
2896; or email:
Patricia.Petrella@ams.usda.gov.

SUPPLEMENTARY INFORMATION: The
Department of Agriculture (Department)
published in the Federal Register on
November 8, 2011, (76 FR 69094) a final
rule that established a Christmas Tree
Promotion, Research, and Information
Order (Order). This Order was issued
pursuant to the Commodity Promotion,
Research, and Information Act of 1996

(7 U.S.C. 7411-7425). While we are
confident that the Christmas Tree
program is compliant with all
applicable law and supported by the
domestic Christmas tree industry, the
program will be stayed to provide
additional time for the Department to
reach out to the Christmas Tree industry
and the public to explain how a
research and promotion program is a
producer driven program to support
American farmers.

Accordingly, the regulations
establishing the Order published
November 8, 2011 (76 FR 69094) are
stayed indefinitely.

Authority: 7 U.S.C. 7411-7425.

Dated: November 14, 2011.
David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-29713 Filed 11-16—11; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0648; Directorate
Identifier 2010-NM-276-AD; Amendment
39-16859; AD 2011-23-08]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD)
that applies to certain Bombardier, Inc.
Model CL-600-2B19 (Regional Jet
Series 100 & 440) airplanes. This AD
results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Seven cases of on-ground hydraulic
accumulator screw cap/end cap failure have
been experienced on CL-600-2B19
aeroplanes, resulting in the loss of the
associated hydraulic system and high-energy

impact damage to adjacent systems and
structure. * * *
* * * * *

A detailed analysis of the calculated line
of trajectory of a failed screw cap/end cap for
each of the accumulators has been
conducted, resulting in the identification of
several areas where systems and/or structural
components could potentially be damaged.
Although all of the failures to date have
occurred on the ground, an in-flight failure
affecting such components could potentially
have an adverse effect on the controllability
of the aeroplane.

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
December 22, 2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of December 22, 2011.

The Director of the Federal Register
approved the incorporation by reference
of certain other publications listed in
this AD as of November 4, 2010 (75 FR
64636, October 20, 2010).

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Christopher Alfano, Aerospace
Engineer, Airframe and Mechanical
Systems Branch, ANE-171, FAA, New
York Aircraft Certification Office (ACO),
1600 Stewart Avenue, Suite 410,
Westbury, New York 11590; telephone
(516) 228-7340; fax (516) 794—5531.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on June 29, 2011 (76 FR 38065),
and proposed to supersede AD 2010—
22—-02, Amendment 39-16481 (75 FR
64636, October 20, 2010). That NPRM
proposed to correct an unsafe condition
for the specified products.

Since we issued AD 2010-22-02,
Amendment 39-16481 (75 FR 64636,
October 20, 2010), we have determined
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that further rulemaking is necessary.
While AD 2010-22-02 did not require
the removal of the hydraulic system No.
3 accumulator, or replacement of the
hydraulic system No. 1, inboard brake
and outboard brake accumulators, as
specified in Part IV and Part VII of
Canadian Airworthiness Directive CF—
2010-24, dated August 3, 2010, this AD
requires those actions. Also, for
airplanes on which Bombardier Service
Bulletin 601R-29-035, dated May 11,
2010, is done, and a reducer having part
number MS21916D8-6 installed, this
AD requires replacing the reducer with
a new reducer. We have coordinated
with Transport Canada Civil Aviation
(TCCA) on this issue.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Request for Restatement of All
Compliance Requirements of AD 2010-
22-02, Amendment 39-16481 (75 FR
64636, October 20, 2010)

Comair, Inc. (the commenter)
requested that we revise the NPRM (76
FR 38065, June 29, 2011) to restate all
the compliance requirements of AD
2010-22-02, Amendment 39-16481 (75
FR 64636, October 20, 2010), and
reasoned that it is less confusing and
more accurate to completely restate all
the compliance requirements of AD
2010-22-02. The commenter expressed
that the way the NPRM was written, a
copy of AD 2010-22—-02 must be on-
hand to fully cross reference between
AD 2010-22-02 and the NPRM. The
commenter stated that as an example,
paragraph (h) of the NPRM, in part,
states: “Doing the removal of the
hydraulic system No. 3 accumulator in
paragraph (o) of this AD is an alternative
method of compliance with the
requirements of this paragraph,” but
that AD 2010-22-02 actually references
paragraph (j) instead of paragraph (o) of
the NPRM. The commenter explained
that the content of paragraphs (j) and
(m) of AD 2010-22-02 is not included
in the NPRM.

We agree to clarify. We have restated
the requirements of AD 2010-22-02,
Amendment 39-16481 (75 FR 64636,
October 20, 2010), in this final rule. We
provided a table in the Change to
Existing AD paragraph in the NPRM (76
FR 38065, June 29, 2011) to identify and
cross-reference paragraph requirements
in AD 2010-22-02 with the
corresponding paragraph requirements
in this AD. That table did not identify
the paragraphs that did not change from
AD 2010-22-02 to the NPRM. The
actions specified in paragraph (j) of AD

2010-22-02 are specified in paragraph
(o) of this AD. The actions specified in
paragraph (m) of AD 2010-22-02 are
specified in paragraph (p) of this AD. No
changes have been made to this AD in
this regard.

Request for Clarification of Intent of
Paragraph (o) of the NPRM (76 FR
38065, June 29, 2011)

The commenter requested that action
specified in paragraph (o) of the NPRM
(76 FR 38065, June 29, 2011) be
considered a superseding requirement,
instead of an “‘alternate method of
compliance” for the actions specified in
paragraph (h) of the NPRM. The
commenter did not provide a reason for
this request.

We agree that the wording in
paragraph (h) of this final rule should be
revised to clarify the intent of paragraph
(o) of this AD. We have revised
paragraph (h) of this final rule to specify
that paragraph (o) of this final rule is
terminating action instead of an
alternative method of compliance
(AMOOC) for the requirements of
paragraph (h) of this final rule, by
replacing “is an alternate method of
compliance” with “terminates.”

Request for Consideration of Other
AMOCs

The commenter requested that we
revise the NPRM (76 FR 38065, June 29,
2011) to allow for previous AMOCs,
which would, among other actions,
allow for the relocation of the No. 3
Accumulator using “SB 601R—-29-0 Rev
B.” The commenter proposed that we do
this as a separate paragraph or optional
paragraph, or to include this in
paragraph (t)(1) of the NPRM.

For the reasons stated by the
commenter, we agree to allow for
previous approved AMOCs in
accordance with AD 2010-22-02,
Amendment 39-16481 (75 FR 64636,
October 20, 2010) in this final rule. We
have revised paragraph (t)(1) of this
final rule accordingly.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But

we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
about 605 products of U.S. registry.

The actions that are required by AD
2010-22-02, Amendment 39-16481 (75
FR 64636, October 20, 2010), and
retained in this AD take about 19 work-
hours per product, at an average labor
rate of $85 per work-hour. Based on
these figures, the estimated cost of the
currently required actions is $1,615 per
product.

We estimate that it will take about 14
work-hours per product to comply with
the new basic requirements of this AD.
The average labor rate is $85 per work-
hour. Required parts will cost about
$3,054 per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$2,567,620, or $4,244 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
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Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (76 FR 38065, June
29, 2011), the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-16481 (75 FR
64636, October 20, 2010) and adding the
following new AD:

2011-23-08 Bombardier, Inc.: Amendment
39-16859. Docket No. FAA-2011-0648;
Directorate Identifier 2010-NM-276—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective December 22, 2011.

Affected ADs

(b) This AD supersedes AD 2010-22-02,
Amendment 39-16481 (75 FR 64636, October
20, 2010).

Applicability
(c) This AD applies to Bombardier, Inc.
Model CL-600-2B19 (Regional Jet Series 100

& 440) airplanes, certificated in any category,
serial numbers 7003 and subsequent.

Subject

(d) Air Transport Association (ATA) of
America Code 29 and 32: Hydraulic Power
and Landing Gear, respectively.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Seven cases of on-ground hydraulic
accumulator screw cap/end cap failure have
been experienced on CL-600-2B19
aeroplanes, resulting in the loss of the
associated hydraulic system and high-energy
impact damage to adjacent systems and
structure. * * *
* * * * *

A detailed analysis of the calculated line
of trajectory of a failed screw cap/end cap for
each of the accumulators has been
conducted, resulting in the identification of
several areas where systems and/or structural
components could potentially be damaged.
Although all of the failures to date have
occurred on the ground, an in-flight failure
affecting such components could potentially
have an adverse effect on the controllability
of the aeroplane.

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2010-
22-02, Amendment 39-16481 (75 FR 64636,
OCTOBER 20, 2010), With Revised Service
Information:

Airplane Flight Manual (AFM) Revision

(g) Within 30 days after November 4, 2010
(the effective date of AD 2010-22-02,
Amendment 39-16481 (75 FR 64636, October
20, 2010)), revise the Limitations section,
Normal Procedures section, and Abnormal
Procedures section of the Canadair Regional
Jet AFM, CSP A-012, by incorporating
Canadair Regional Jet Temporary Revision
(TR) RJ/186-1, dated August 24, 2010, into
the applicable section of Canadair Regional
Jet AFM, CSP A-012. Thereafter, except as
provided by paragraph (t) of this AD, no
alternative actions specified in Canadair
Regional Jet TR R]/186-1, dated August 24,
2010, may be approved.

Note 1: The actions required by paragraph
(g) of this AD may be done by inserting a
copy of Canadair Regional Jet TR RJ/186-1,
dated August 24, 2010, into the applicable
section of the Canadair Regional Jet AFM,
CSP A—012. When this TR has been included
in the general revisions of this AFM, the
general revisions may be inserted into this
AFM, and this TR removed, provided that the
relevant information in the general revision
is identical to that in Canadair Regional Jet
TR RJ/186-1, dated August 24, 2010.

Deactivation of the Hydraulic System No. 3
Accumulator

(h) Within 250 flight cycles after November
4, 2010, deactivate the hydraulic system No.
3 accumulator, in accordance with Part A of
the Accomplishment Instructions of
Bombardier Alert Service Bulletin A601R—
29-031, Revision A, dated March 26, 2009.
Doing the removal of the hydraulic system
No. 3 accumulator in paragraph (o) of this AD
terminates the requirements of this
paragraph. The actions in this paragraph
apply to all accumulators in hydraulic
system No. 3.

Removal of the Hydraulic System No. 2
Accumulator

(i) Within 500 flight cycles after November
4, 2010, remove the hydraulic system No. 2
accumulator, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 601R—29-032, Revision A,
dated January 26, 2010. The actions in this
paragraph apply to all accumulators in
hydraulic system No. 2.

Initial and Repetitive Ultrasonic Inspections
of Hydraulic System No. 1, Inboard Brake
and Outboard Brake Accumulators

(j) For hydraulic system No. 1, inboard
brake and outboard brake accumulators
having P/N 601R75138-1 (08—60163—001 or
08-60163—-002): At the applicable
compliance times specified in paragraph (1)
of this AD, do the inspections required by
paragraphs (j)(1) and (j)(2) of this AD. Repeat
the inspections for each accumulator having
P/N 601R75138-1 (08-60163—001 or 08—
60163—002) thereafter at intervals not to
exceed 500 flight cycles until the
replacement specified in this paragraph is
done or the replacement specified in
paragraph (p) of this AD is done. If any crack
is found, before further flight, replace the
accumulator with a new accumulator having
P/N 601R75138-1 (08—-60163—001 or 08—
60163—002) and having the letter “T” after
the serial number on the identification plate,
in accordance with the Accomplishment
Instructions of the applicable service bulletin
identified in table 1 or table 2 of this AD.

(1) Do an ultrasonic inspection for cracks
on each accumulator, in accordance with Part
B of the Accomplishment Instructions of the
applicable service bulletin identified in table
1 of this AD.
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TABLE 1—BOMBARDIER SERVICE INFORMATION FOR ACCUMULATOR INSPECTION

Accumulator Document Revision Date
Hydraulic System No. 1 ..., Bombardier Alert Service Bulletin A601R—29-029, including | B .............. May 11, 2010.
Appendix A, dated October 18, 2007.
Inboard and Outboard Brake .................... Bombardier Alert Service Bulletin A601R-32—-103, including | D .............. May 11, 2010.
Appendix A, Revision A, dated October 18, 2007.
(2) Do an ultrasonic inspection for cracks applicable service bulletin identified in table
on the screw cap, in accordance with the 2 of this AD.
Accomplishment Instructions of the
TABLE 2—BOMBARDIER SERVICE INFORMATION FOR SCREW CAP INSPECTION
Accumulator Document Revision Date
Hydraulic System No. 1 ..o, Bombardier Service Bulletin 601R—29-033, including Appen- | A .............. May 11, 2010.
dix A, dated May 5, 2009.
Inboard and Outboard Brake .................... Bombardier Service Bulletin 601R-32-106, including Appen- | A .............. May 11, 2010.
dix A.

(k) For hydraulic system No. 1 inboard
brake, and outboard brake accumulators
having P/N 601R75138-1 (08-60163—001 or
08-60163—002): Do the inspections specified
in paragraph (j) of this AD at the applicable
time in paragraph (k)(1), (k)(2), and (k)(3) of
this AD.

(1) For any accumulator not having the
letter “T” after the serial number on the
identification plate and with more than 4,500
flight cycles on the accumulator as of
November 4, 2010: Inspect within 500 flight
cycles after November 4, 2010.

(2) For any accumulator not having the
letter “T” after the serial number on the
identification plate and with 4,500 flight
cycles or less on the accumulator as of
November 4, 2010: Inspect prior to the
accumulation of 5,000 flight cycles on the
accumulator.

(3) If it is not possible to determine the
flight cycles accumulated for any
accumulator not having the letter “T” after
the serial number on the identification plate:
Inspect within 500 flight cycles after
November 4, 2010.

Note 2: For any accumulator having P/N
601R75138-1 (08—60163—-001 or 08—60163—
002) and the letter “T” after the serial
number on the identification plate, or if the
accumulator P/N is not listed in paragraph (j)
of this AD, the inspection specified in
paragraph (j) of this AD is not required.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(1) Deactivating the hydraulic system No. 3
accumulator before November 4, 2010, in
accordance with Part A of the
Accomplishment Instructions of Bombardier

Alert Service Bulletin A601R-29-031, dated
December 23, 2008, is acceptable for
compliance with the requirements of
paragraph (h) of this AD.

(m) Removing the hydraulic system No. 2
accumulator in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 601R—29-032, dated
November 12, 2009, before November 4,
2010, is acceptable for compliance with the
requirements of paragraph (i) of this AD.

(n) An ultrasonic inspection for cracks
done before November 4, 2010, in accordance
with Part B of the Accomplishment
Instructions of the applicable service bulletin
identified in table 3 of this AD, or the
Accomplishment Instructions of the
applicable service bulletin identified in table
4 of this AD, is acceptable for compliance
with the corresponding ultrasonic inspection
required by paragraph (j) of this AD.

TABLE 3—BOMBARDIER CREDIT SERVICE INFORMATION FOR ACCUMULATOR INSPECTION

Document

Revision Date

Bombardier Alert Service Bulletin A601R—29-029
Bombardier Alert Service Bulletin A601R—29-029
Bombardier Alert Service Bulletin A601R-32—-103
Bombardier Alert Service Bulletin A601R-32-103
Bombardier Alert Service Bulletin A601R-32—-103
Bombardier Alert Service Bulletin A601R-32-103

October 18, 2007.
November 12, 2009.
November 21, 2006.
March 7, 2007.
October 18, 2007.
February 26, 2009.

TABLE 4—BOMBARDIER CREDIT SERVICE INFORMATION FOR SCREW CAP INSPECTION

Document Date
Bombardier Service Bulletin BOTR—29—033 ...........iiiiiiiieiie ettt et sbe e e bt e saeeeteesaeeebeesaeeanbeesaeeebeeanseebeesaseenneas May 5, 2009.
Bombardier Service Bulletin BOTR—=32—T06 ............cccoeiiiiiriiiieeeiiiiieiieeeeecieeeeeeeeeeitreeeeeeeeeesbsaeeeeseassssseeeeeesaasssaeeeessasasrenees May 5, 2009.

New Requirements of This AD

Removal of the Hydraulic System No. 3
Accumulator

(o) Within 1,000 flight cycles after the
effective date of this AD, remove the
hydraulic system No. 3 accumulator, in
accordance with Part B of the

Accomplishment Instructions of Bombardier
Alert Service Bulletin A601R—29-031,
Revision A, dated March 26, 2009. Doing the
action in this paragraph terminates the
requirements of paragraph (h) of this AD.

Replacement of the Hydraulic System No. 1,
Inboard Brake and Outboard Brake
Accumulators

(p) Within 4,000 flight cycles or 24 months
after the effective date of this AD, whichever
occurs first, replace any hydraulic system No.
1, inboard brake or outboard brake
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accumulator having P/N 601R75138-1 (08—
60163—001 or 08—60163—002), with a new
accumulator having P/N 601R75139-1
(11093—4), in accordance with the
Accomplishment Instructions of the

applicable service bulletin identified in table
5 of this AD. Doing the action in this
paragraph terminates the requirement for the
inspections in paragraph (j) of this AD for
that accumulator. As of the effective date of

this AD, use only Bombardier Service
Bulletin 601R-29-035, Revision A, dated
December 8, 2010; or Bombardier Service
Bulletin 601R-32-107, Revision B, dated
December 8, 2010; as applicable.

TABLE 5—BOMBARDIER SERVICE INFORMATION FOR ACCUMULATOR REPLACEMENT

Accumulator Document Revision Date
Hydraulic System No. 1 .....cccoocviniiiieen. Bombardier Service Bulletin 601R—29-035 ........ccccocvvvvrivnies | crvevvrereenienne May 11, 2010.
Hydraulic System No. 1 .....cccoeiiiiiiiiens Bombardier Service Bulletin 601R-29-035 ..........cccccevvvvenieene A s December 8, 2010.
Inboard and Outboard Brake .................... Bombardier Service Bulletin 601R-32-107 ..........cccceeeiuveennes A June 17, 2010.
Inboard and Outboard Brake .................... Bombardier Service Bulletin 601R—-32—107 .........cc.cceecuvnneeen.. | S S, December 8, 2010.

Action for Airplanes on Which Bombardier
Service Bulletin 601R-29-035, Dated May
11, 2010, Is Done and Reducer Having P/N
MS21916D8-6 Is Installed

(q) For airplanes on which Bombardier
Service Bulletin 601R-29-035, dated

May 11, 2010, is done, and reducer having
P/N MS21916D8-6 is installed: Within 1,200
flight cycles or 8 months after the effective
date of this AD, replace the reducer of the
hydraulic system No. 1 with a new reducer
in accordance with Part B of Bombardier
Service Bulletin 601R-29-035, Revision A,
dated December 8, 2010.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(r) Removing the hydraulic system No. 3
accumulator in accordance with Part B of the
Accomplishment Instructions of Bombardier
Alert Service Bulletin

A601R-29-031, dated December 23, 2008,
before November 4, 2010, is acceptable for
compliance with the requirements of
paragraph (o) of this AD.

(s) Replacing any hydraulic system No. 1,
inboard brake, or outboard brake accumulator
before November 4, 2010, in accordance with
the Accomplishment Instructions of
Bombardier Service Bulletin 601R-32-107,
dated May 11, 2010; or Bombardier Service
Bulletin 601R-32-107, Revision A, dated
June 17, 2010; is acceptable for compliance
with the corresponding requirements of
paragraph (p) of this AD.

FAA AD Differences

Note 3: This AD differs from the MCAI
and/or service information as follows: (1) The
actions specified in Canadian Airworthiness
Directive CF—2010-24, dated August 3, 2010,
apply only to Tactair accumulators. The
actions required by paragraphs (h), (i), and
(o) of this AD apply to all accumulators in
the positions specified in paragraphs (h), (i),
and (o) of this AD.

(2) While Canadian Airworthiness
Directive CF—2010-24, dated August 3, 2010,
does not require replacement of the reducer
of the hydraulic system No. 1 with a new
reducer, paragraph (q) of this AD does.

Other FAA AD Provisions

(t) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,

has the authority to approve AMOC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. Send information to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone (516) 228-7300; fax (516)
794-5531. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD. AMOCs approved previously in
accordance with AD 2010-22-02,
Amendment 39-16481 (75 FR 64636, October
20, 2010), are approved as AMOCs for the
corresponding provisions of this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(u) Refer to MCAI Canadian Airworthiness
Directive CF—2010-24, dated August 3, 2010;
Canadair Regional Jet Temporary Revision
RJ/186-1, dated August 24, 2010, to the
Canadair Regional Jet Airplane Flight
Manual, CSP A-012; Bombardier Alert
Service Bulletin A601R-29-029, Revision B,
dated May 11, 2010, including Appendix A,
dated October 18, 2007; Bombardier Alert
Service Bulletin A601R—-29-031, Revision A,
dated March 26, 2009; Bombardier Alert
Service Bulletin A601R-32-103, Revision D,
dated May 11, 2010, including Appendix A,
Revision A, dated October 18, 2007;
Bombardier Service Bulletin 601R-29-032,
Revision A, dated January 26, 2010;
Bombardier Service Bulletin 601R-29-033,
Revision A, dated May 11, 2010, including
Appendix A, dated May 5, 2009; Bombardier
Service Bulletin 601R-29-035, Revision A,
dated December 8, 2010; Bombardier Service
Bulletin 601R—-32-106, Revision A, including
Appendix A, dated May 11, 2010; and
Bombardier Service Bulletin 601R-32-107,
Revision B, dated December 8, 2010; for
related information.

Material Incorporated by Reference

(v) You must use the following service
information, as applicable, to do the actions
required by this AD, unless the AD specifies

otherwise. The Director of the Federal
Register approved the incorporation by
reference of this service information under 5
U.S.C. 552(a) and 1 CFR part 51.

(1) Canadair Regional Jet Temporary
Revision RJ/186-1, dated August 24, 2010, to
the Canadair Regional Jet Airplane Flight
Manual, CSP A-012 (previously approved for
incorporation by reference on November 4,
2010 (75 FR 64636, October 20, 2010));

(2) Bombardier Alert Service Bulletin
A601R-29-029, Revision B, dated May 11,
2010, including Appendix A, dated October
18, 2007 (previously approved for
incorporation by reference on November 4,
2010 (75 FR 64636, October 20, 2010))*;

(3) Bombardier Alert Service Bulletin
A601R-29-031, Revision A, dated March 26,
2009 (previously approved for incorporation
by reference on November 4, 2010 (75 FR
64636, October 20, 2010));

(4) Bombardier Alert Service Bulletin
A601R-32-103, Revision D, dated May 11,
2010, including Appendix A, Revision A,
dated October 18, 2007 (previously approved
for incorporation by reference on November
4, 2010 (75 FR 64636, October 20, 2010))*;

(5) Bombardier Service Bulletin 601R—29—
032, Revision A, dated January 26, 2010
(previously approved for incorporation by
reference on November 4, 2010 (75 FR 64636,
October 20, 2010));

(6) Bombardier Service Bulletin 601R-29—
033, Revision A, dated May 11, 2010,
including Appendix A, dated May 5, 2009
(previously approved for incorporation by
reference on November 4, 2010 (75 FR 64636,
October 20, 2010))*;

(7) Bombardier Service Bulletin 601R-29—
035, Revision A, dated December 8, 2010
(approved for incorporation by reference on
December 22, 2011);

(8) Bombardier Service Bulletin 601R-32—
106, Revision A, including Appendix A,
dated May 11, 2010 (previously approved for
incorporation by reference on November 4,
2010 (75 FR 64636, October 20, 2010))*; and

(9) Bombardier Service Bulletin 601R—32—
107, Revision B, dated December 8, 2010
(approved for incorporation by reference on
December 22, 2011).

Note 4: * In Appendix A to these
documents, the document number is shown
only on page A1l of these appendices.

(10) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone (514) 855-5000; fax (514)
855—7401; email
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thd.crj@aero.bombardier.com; Internet http://
www.bombardier.com.

(11) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
(425) 227-1221.

(12) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on October
20, 2011.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-29680 Filed 11-16-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2011-0954; Directorate
Identifier 2011-CE-028-AD; Amendment
39-16865; AD 2011-24-01]

RIN 2120-AA64

Airworthiness Directives; Piaggio Aero
Industries S.p.A. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for Piaggio
Aero Industries S.p.A. Model P-180
airplanes. This AD results from
mandatory continuing airworthiness
information (MCAI) issued by an
aviation authority of another country to
identify and correct an unsafe condition
on an aviation product. The MCAI
describes the unsafe condition as:

Some lock sleeves (part number (P/N)
114146681), which were installed in some
Main Landing Gear (MLG) actuators, had
been incorrectly manufactured.

If left uncorrected, this condition could
lead to failure to lock the MLG actuator or
to its unlock from the correct position, with
subsequent possible damage to the aeroplane
and injuries to occupants during landing.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.
DATES: This AD is effective December
22, 2011.

The Director of the Federal Register
approved the incorporation by reference

of a certain publication listed in the AD
as of December 22, 2011.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

For service information identified in
this AD, contact Piaggio Aero Industries
S.p.A. Airworthiness Office; Via Luigi
Cibrario, 4-16154 Genova—Italy;
telephone: +39 010 6481353; fax: +39
010 6481881; Email:
airworthiness@piaggioaero.it. You may
review copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329—-4148.

FOR FURTHER INFORMATION CONTACT:
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4144; fax: (816)
329-4090; email: mike.kiesov@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on September 1, 2011 (76 FR
54403). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Some lock sleeves (part number (P/N)
114146681), which were installed in some
Main Landing Gear (MLG) actuators, had
been incorrectly manufactured.

If left uncorrected, this condition could
lead to failure to lock the MLG actuator or
to its unlock from the correct position, with
subsequent possible damage to the aeroplane
and injuries to occupants during landing.

This AD requires replacing defective MLG
actuators with serviceable ones.

Defective actuators can be repaired by the
manufacturer and identified with the “P180—
32-29” marking on the name plate.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Comment Issue: MLG Actuator
Compliance Time

Carlo Cardu, Piaggio Aero Industries,
stated the MLG actuator has a life-limit
based on landings and most operators
note the landings accrued on the
actuator. Mr. Cardu reasoned that for

operators with a higher hours time-in-
service (TIS)/landing ratio (more than
1), the AD compliance limit presented
in hours TIS would be more stringent
than required. As for operators with a
lower hours TIS/landing ratio, the AD
compliance limit presented in hours TIS
would be relaxed with reference to the
compliance time of the service
information. Mr. Cardu recommended
changing the actuator replacement
compliances times to read:

before affected MLG actuators reach 3000
landings, replace * * *; only if landings data
are not available, replace the affected
actuator before 3000 FH TIS * * * or similar
statement

The FAA agrees with the commenter
and we changed paragraph (f)(3) of the
AD.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
102 products of U.S. registry. We also
estimate that it will take about 0.5 work-
hour per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $0 per
product.

Based on these figures, we estimate
the cost of the AD on U.S. operators to
be $4,335, or $43 per product.

In addition, we estimate that any
necessary follow-on actions will take
about 7 work-hours and require parts
costing $64,822, for a cost of $65,417
per product. There are a maximum of 17
actuators that are identified by the
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manufacturer that will be required to be
replaced. We have no way of
determining the number of affected
airplanes on the U.S. registry that may
have these actuators that may have to be
replaced by these actions.

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. We
do not control warranty coverage for
affected individuals. As a result, we
have included all costs in our cost
estimate.

There is a warranty expiration date for
the replacement of the actuators. The
FAA recommends owners/operators that
have affected main landing gear
actuators contact the manufacturer
immediately and replace the actuators
under warranty.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866;

(2) Is not a “‘significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM (76 FR
54403), the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-24-01 Piaggio Aero Industries S.p.A.:
Amendment 39-16865; Docket No.
FAA-2011-0954; Directorate Identifier
2011-CE-028-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective December 22, 2011.

(b) Affected ADs

None.

(c) Applicability

This AD applies to PIAGGIO AERO
INDUSTRIES S.p.A Model PIAGGIO P-180
airplanes, all serial numbers, that are:

(1) Certificated in any category; and

(2) Have any of the following main landing
gear (MLG) actuators installed:

(i) Messier-Dowty Part Number (P/N)
114346003 (left hand side): with serial
number (S/N) SA0706275, SA0706276,
SA0706726, SA0706727, SA0706728,
SA0706729, SA0706738,
SA0706739,SA0707243, SA0707864, or
SA0708072; or

(ii) Messier-Dowty P/N 114346004 (right
hand side): with S/N SA0703800,
SA0703801, SA0705520, SA0706219,
SA0706960, or SA0706961.

(d) Subject

Air Transport Association of America
(ATA) Code 32: Landing Gear.

(e) Reason

The mandatory continuing airworthiness
information (MCALI) states:

Some lock sleeves (part number (P/N)
114146681), which were installed in some
Main Landing Gear (MLG) actuators, had
been incorrectly manufactured.

If left uncorrected, this condition could
lead to failure to lock the MLG actuator or
to its unlock from the correct position, with
subsequent possible damage to the aeroplane
and injuries to occupants during landing.

This AD requires replacing defective MLG
actuators with serviceable ones.

Defective actuators can be repaired by the
manufacturer and identified with the “P180—
32-29” marking on the name plate.

(f) Actions and Compliance

Unless already done, do the following
actions:

(1) Within 25 hours time-in-service (TIS)
after December 22, 2011 (the effective date of
this AD), inspect both installed MLG
actuators to determine if an affected P/N and
S/N actuator is installed.

(2) If any affected P/N and S/N actuator is
identified with the “P180-32-29" marking
on the name plate, no further action is
required by this AD on that actuator.

(3) If one or both affected MLG actuators
are not identified with the “P180-32-29”
marking on the name plate, before reaching
a total of 3,000 landings on the actuator or
within the next 150 landings after December
22, 2011 (the effective date of this AD),
whichever occurs later, replace the affected
actuator(s) with serviceable parts following
Part B of the Accomplishments Instructions
of Piaggio Aero Industries S.p.A. Mandatory
Service Bulletin No. 80-0304, dated July 9,
2010. If landing data is not available, the use
of a one-to-one landing to flight hour
conversion must be applied (example: 3,000
landings equal 3,000 hours TIS).

(4) After December 22, 2011 (the effective
date of this AD), do not install any MLG
actuator having an affected P/N and S/N,
unless it is identified with the “P180-32-29”
marking on the name plate.

Note 1: There is a warranty expiration date
for the replacement of the actuators. The
FAA recommends owners/operators that
have affected main landing gear actuators
contact the manufacturer immediately and
replace the actuators under warranty.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: None.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Mike Kiesov, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
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Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—4144; fax: (816) 329—
4090; email: mike.kiesov@faa.gov. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(h) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) AD No.: 2011-0133, dated
July 12, 2011; and Piaggio Aero Industries
S.p.A. Mandatory Service Bulletin No. 80—
0304, dated July 9, 2010, for related
information.

(i) Material Incorporated by Reference

You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) under 5
U.S.C. 552(a) and 1 CFR part 51 of the
following service information on the date
specified:

(1) Piaggio Aero Industries S.p.A.
Mandatory Service Bulletin No. 80-0304,
dated July 9, 2010, approved for IBR on
December 22, 2011.

(2) For service information identified in
this AD, contact Piaggio Aero Industries
S.p.A Airworthiness Office; Via Luigi
Cibrario, 4-16154 Genova-Italy; telephone:
+39 010 6481353; fax: +39 010 6481881;
Email: airworthiness@piaggioaero.it.

(3) You may review copies of the service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA, call
(816) 329-4148.

(4) You may also review copies of the
service information that is incorporated by

reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call (202) 741-
6030, or go to http://www.archives.gov/
federal _register/code_of federal regulations/
ibr locations.html.

Issued in Kansas City, Missouri, on
November 8, 2011.
John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-29554 Filed 11-16-11; 8:45 am]
BILLING CODE 4910-13-P

INTERNATIONAL TRADE
COMMISSION

19 CFR Part 210
[Investigation No. MISC-032]

Rules of Adjudication and
Enforcement

AGENCY: International Trade
Commission.

ACTION: Final rule; correction.

SUMMARY: The United States
International Trade Commission
(“Commission”) is correcting a final
rule that appeared in the Federal
Register of October 19, 2011 (76 FR
64803). The final rule concerns the
Commission’s effort to gather more
information on public interest issues
arising from complaints filed with the
Commission requesting institution of an
investigation under Section 337 of the
Tariff Act of 1930, as amended,

19 U.S.C. 1337. The intended effect of
the final rule is to aid the Commission
in identifying investigations that require
further development of public interest
issues in the record, and to identify and
develop information regarding the
public interest at each stage of the
investigation.

DATES: Effective November 18, 2011.

FOR FURTHER INFORMATION CONTACT:
Megan M. Valentine, Office of the
General Counsel, United States
International Trade Commission,
telephone (202) 708-2301. Hearing-
impaired individuals are advised that
information on this matter can be
obtained by contacting the
Commission’s TDD terminal at (202)
205-1810. General information
concerning the Commission may also be
obtained by accessing its Internet server
at http://www.usitc.gov.

SUPPLEMENTARY INFORMATION: In the
final rule appearing on page 64803 in
the Federal Register of Wednesday,
October 19, 2011, the following
correction is made:

§210.10 [Corrected]

On page 64809, in the second column,
in § 210.10 Institution of investigation,
in paragraph (b), “The notice will define
the scope of the investigation and may
be amended as provided in § 210.14(b)
and (b).” is corrected to read “The
notice will define the scope of the
investigation and may be amended as
provided in § 210.14(b) and (c).”

Issued: November 10, 2011.
By order of the Commission.
James R. Holbein,
Secretary to the Commission.
[FR Doc. 2011-29664 Filed 11-16-11; 8:45 am]
BILLING CODE 7020-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 501

[Docket No. FDA-2009-N-0025]

Animal Food Labeling; Declaration of
Certifiable Color Additives

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
regulations regarding the declaration of
certified color additives on the labels of
animal food including animal feeds and
pet foods. FDA is issuing a final
regulation in response to the Nutrition
Labeling and Education Act of 1990 (the
1990 amendments), which amended the
Federal Food, Drug, and Cosmetic Act
(the FD&C Act) by requiring, among
other things, the listing on food labels
of the common or usual names of all
color additives required to be certified
by FDA. An additional purpose of this
final rule is to make these regulations
consistent with the regulations
regarding the declaration of certified
color additives on the labels of human
food. The final rule also suggests
appropriate terminology for the
declaration of certification-exempt color
additives on the labels of animal food.
DATES: This rule is effective November
18, 2013.

FOR FURTHER INFORMATION CONTACT: John
P. Machado, Center for Veterinary
Medicine (HFV-228), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, (240) 453-6854,
john.machado@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:
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I. Background

The 1990 amendments amended
section 403(i) of the FD&C Act to require
that certified color additives used in or
on a food be declared by their common
or usual names. Because section 201(f)
of the FD&C Act (21 U.S.C. 321(f)
defines “food” as any article used for
food or drink for man or other animals,
the changes made to section 403(i) by
the 1990 amendments apply to both
human and animal foods. In response to
this statutory amendment, FDA revised
its human food labeling regulations by
adding paragraph (k) to §101.22 (21
CFR 101.22). The proposed and final
rules for these regulations were
published in the Federal Register on
June 21, 1991 (56 FR 28592) and January
6, 1993 (58 FR 2850), respectively.

On November 23, 2009, FDA issued a
proposed rule (74 FR 61068) (proposed
rule) which proposed a regulation for
animal food labels similar to the one
made in § 101.22 for human food labels.
Specifically, the proposed rule adds
paragraph (k) to the animal food
labeling regulations at § 501.22 (21 CFR
501.22). This paragraph explains how
certified color additives used in animal
foods must be declared in the ingredient
list, and sets out the various ways that
manufacturers may collectively declare
certification-exempt color additives in
the ingredient list. Proposed
§501.22(k)(1) states that a color additive
or the lake of a color additive subject to
certification under section 721(c) of the
FD&C Act (21 U.S.C. 379(c)) shall be
declared by the common or usual name
of the color additive as listed in the
applicable regulation in part 74 (21 CFR
part 74) or part 82 (21 CFR part 82),
except that it is not necessary to include
the “FD&C” prefix or the term “No.” in
the declaration. However, the term
“Lake” shall be included in the
declaration for the lake of a certified
color additive (e.g., Blue 1 Lake).

Proposed §501.22(k)(2) states that
manufacturers may parenthetically
declare an appropriate alternative name
of the certified color additive following
its common or usual name as specified
in part 74 or part 82. The new provision
also provides a number of options for
collectively declaring the presence in
food of the certification-exempt color
additives that are listed in part 73 (21
CFR part 73). Color additives not subject
to certification may be declared as
“Artificial Color,” ““Artificial Color
Added,” or “Color Added” (or by an
equally informative term that makes
clear that a color additive has been used
in the food). Alternatively, such color
additives may be declared as “Colored
with ” or ¢ color,” the

blank to be filled with the name of the
color additive listed in the applicable
regulation in part 73.

II. Comments

FDA received 14 comments, all from
consumers who overwhelmingly
supported the proposed rule. These
comments approved of the declaration
of certified colors in animal food as an
aid to consumers in avoiding food
allergies and other adverse reactions
potentially caused by added colorings.
Consumers value this additional
information on the label in order to
make informed choices about what their
animals consume. There were only two
comments that opposed the proposal
and one comment that suggested
additional requirements be adopted.

(Comment 1) One comment described
the proposed rule as “frivolous” and
stated that if the color additive was
approved by FDA for inclusion in an
animal food, the specific name of the
color additive would not need to be
declared. The commenter stated that
without added colors the animal food
would not be appealing. The comment
concluded that adding information on
certified colors would not benefit
consumers.

The 1990 amendments required the
declaration of certified colors on food
labels and that requirement applies to
animal food as well as human food.
FDA is seeking to bring the declaration
of certified colors on labels of animal
food in line with the labeling of human
foods. Twelve of the comments
indicated that consumers strongly
support these proposed requirements
and believe that such information on the
label would be valuable to them and
would enable them to make informed
decisions of their pet food choices, thus
demonstrating that this rule is not
frivolous and serves to provide desired
information to consumers.

(Comment 2) One comment expressed
disapproval of the proposed rule
claiming that the costs of the rule
outweigh the benefits. The comment
stated, “In difficult economic times, it
seems unwise to impose unknown costs
on small businesses without concrete
benefits to consumers.” Instead, the
comment proposed exempting small
businesses employing fewer than 20
employees from the labeling
requirements of § 501.22(k)(1) and
(k)(2), provided they state on the label
“artificial color added.” The comment
also stated that the rule did not have
“concrete benefits.”

In passing the 1990 amendments,
Congress anticipated that declaration of
certified colors, and nutrition labeling
provisions in general, would impose

some substantial compliance costs for
large and small businesses (58 FR 2070;
January 6, 1993). In the Regulatory
Flexibility Analysis of the proposed rule
(74 FR 61068 at 61069) we considered
the economic impact on small
businesses, as well as large firms, and
tentatively concluded that at every
establishment size, the expected cost of
compliance would likely be
significantly less than 1 percent of
revenues for each label requiring new
labeling. We have, therefore, determined
that the compliance costs of this final
rule are unlikely to have a significant
economic impact on a substantial
number of small entities and that
compliance costs are, in general,
reasonable.

Furthermore, this comment’s
suggestion that businesses with less
than 20 employees be exempted from
proposed §501.22(k)(1) and (k)(2) if the
phrase “Artificial Color Added” is
added to the label fails to negate the
compliances costs associated with this
final rule. FDA maintains that it is the
total process of changing the label
(including administrative, graphic,
prepress, and engraving activities as
well as label inventory loss), and not the
actual wording change on the label, that
imposes the vast majority of the
compliance costs of the rule. The
requested exemption would still require
those that qualify to make label changes
and would only minimally reduce the
number of words on the label.
Additionally, the requested exemption
would likely require that FDA create
reporting requirements to allow small
businesses to qualify for the exemption
based on the number of employees.
Thus, the requested exemption would
not be expected to meaningfully reduce
compliance costs. Due to these reasons,
FDA has decided not to include this
exemption in the final rule.

Moreover, FDA is decreasing the
impact of such compliance costs by
adopting a 2-year effective date to allow
for depletion of animal food label
inventories, and thus, FDA has done
everything possible to both satisfy the
statutory mandate and reduce the
impact on affected businesses.

The consumers that commented on
the proposed rule overwhelmingly
indicated their support of the rule, and
their willingness to incur additional
costs in order to have the benefit of
more information being declared on the
label. One comment in support of the
rule stated, “Many pet food
manufacturers are already compliant
with these new regulations because the
FDA had provided informal education
to manufacturers in the 1990s, in
anticipation of the impending changes
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under [the 1990 amendments].”
Therefore, FDA finds that from the
comments received, the public generally
perceives that there is a benefit to the
proposed rule as adopted.

(Comment 3) One comment that
supported the proposed rule suggested
that FDA go farther and require that
certification-exempt colors, such as
cochineal or carmine, be declared on
animal food labels. The comment cited
concerns regarding the potential for
allergic reactions or illness caused by
these color additives.

Congress mandated the declaration of
certified colors in the 1990
amendments. Certification-exempt
colors were not part of the
Congressional initiative. However, CVM
will work in concert with the Center for
Food Safety and Applied Nutrition in
evaluating whether additional authority
in this area is needed.

As stated previously, other comments
received generally supported the
proposed rule for a variety of reasons,
including the importance of informing
consumers about the food they feed
their pets. Therefore, as the comments
in opposition to the proposed rule did
not provide sufficient evidence to cause
FDA to alter its provisions, FDA did not
amend the provisions of the proposed
rule in response to comments and is
making no changes to the final
regulation.

III. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866,
Executive Order 13563, the Regulatory
Flexibility Act (5 U.S.C. 601-612), and
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—4). Executive Orders
12866 and 13563 direct agencies to
assess all costs and benefits of available
regulatory alternatives and, when
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
agency believes that this final rule is not
a significant regulatory action under
Executive Order 12866.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. As discussed more fully in
section IV of this document, we have
prepared a final regulatory flexibility
analysis. This analysis indicates that at
every establishment size, the expected
one-time cost of compliance would
likely be significantly less than 1
percent of average annual revenues for
each label requiring new labeling. We

have, therefore, determined that the
compliance costs of the final rule are
unlikely to have a significant economic
impact on a substantial number of small
entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before finalizing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $136
million, using the most current (2010)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this final rule to result in any 1-year
expenditure that would meet or exceed
this amount.

A. Purpose of Rule

The purpose of this rule is to
implement the 1990 Amendments,
which required that all food labels list
the common or usual names of all color
additives that are required to be
certified by FDA. FDA published the
proposed rule in the November 23,
2009, Federal Register proposing a
regulation that would require that the
common or usual name of all color
additives that are required to be
certified by FDA be listed on the label
of animal foods. Additionally, the
proposed rule suggested how color
additives not certified by FDA should be
declared on the ingredient list of animal
foods. This regulation would amend
FDA’s animal food regulations to
include certain requirements of the 1990
Amendments, as was previously done
with the human food regulations.
Because FDA was directed to establish
regulations by the 1990 Amendments,
the agency lacked a great deal of
flexibility in the development of the
proposed rule.

B. Comments to the Proposed Rule

FDA received 14 comments to the
proposed rule. Most supported the
proposed rule, but one comment, which
disapproved of the rule, stated that the
costs of the rule outweigh the benefits.
FDA does not agree with the implication
of this comment that the rule is not
justified and should not be finalized.
Although, for the proposed rule and this
final rule, FDA does not have
information to quantify and monetize
the benefits of the rule, FDA has
provided a 2-year effective date in an
attempt to reduce the compliance costs
of the final rule. As discussed

previously, this comment also suggested
that businesses with less than 20
employees be exempted from proposed
§501.22(k)(1) and (k)(2) if the phrase
“Artificial Color Added” is added to the
label. Because the requested exemption
would still result in label changes for
those that qualify for the exemption, it
would only minimally reduce the
number of words on the label, and
would not be expected to meaningfully
reduce compliance costs. Due to these
reasons, FDA has decided not to include
this exemption in the final rule.

C. Benefits

As stated previously, no comments to
the rule contained information or
argument that persuaded FDA to amend
the codified language of the rule. As
such, FDA retains its initial benefits
discussion and cost model for this final
rule, incorporating updated cost factors
where necessary to reflect current
conditions. The principal benefit of this
rule is that it would provide additional
consumer information for purchasers of
pet food and other animal food products
to consider in making their buying
decisions for those animal food
products that are not currently labeled
in accordance with the provisions of
this final rule. The agency does not have
any data with which to quantify the
extent to which having this additional
information would result in more
informed buying decisions by
consumers. The rule also would provide
some voluntary options for all animal
food manufacturers, including options
for terminology they can use when
declaring certification-exempt color
additives on their product labels.

D. Costs

The final rule has an effective date
that is 2 years from the date of
publication. This time is intended to
allow animal food manufacturers some
time to deplete their current label
inventories as they make the transition
to the new label. We do not expect this
final rule to require a major label
redesign because it would likely only
necessitate minor changes in wording
on the ingredient list. Many animal food
manufacturers are already declaring
certified color additives in their labeling
by their common or usual name.

The rule would impose some review
costs on those animal food
manufacturers that use or intend to use
certified color additives. Because the
vast majority of animal food products
that contain certified color additives are
pet foods, we limit the costs to review
labels for the use of certified color
additives to pet food manufacturers.
Each of these manufacturers would need
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to review the labels of its pet food
products to determine the current level
of compliance with the final rule. Those
manufacturers determined not to be in
compliance with the final rule would
incur additional costs under
§501.22(k)(1) to change the wording of
their labels.

Animal feeds for a limited number of
production animals, such as animal
feeds for certain farm-raised fish and
poultry, also contain color additives.
However, we believe the color additives
used in animal feeds for fish and
poultry are generally certification-
exempt, because such color additives
can produce the desired colors in edible
tissues of these animals more efficiently
than certified color additives; currently,
no certified color additive is approved
to alter the color of the edible tissue of
these animals. We did not receive any
comments or data on these assumptions
on the use of color additives in animal
feeds for production animals in general,
and in particular, on the use of certified
color additives in fish and poultry feeds.

Animal food manufacturers using
certification-exempt color additives in
their products would only incur
additional relabeling costs under
§501.22(k)(2) if they were to revise their
labels to use one of the specific
terminology options set forth in that
provision. Although §501.22(k)(2) lists
specific terms that manufacturers can
use when declaring color additives that
are exempt from certification (e.g.,
“Artificial Color” or “Color Added”),
the provision also would permit such
color additives to be declared using
other equally informative terms that
make clear that a color additive has
been used in the food. An informal
survey of labels demonstrated that most
manufacturers of animal food products
containing certification-exempt color
additives are already declaring the
presence of these ingredients in a
manner that complies with proposed
§501.22(k)(2).* We are not aware of any
private incentives that would lead these
manufacturers to voluntarily change
their labels solely for the purpose of
adopting one of the terms identified in
proposed §501.22(k)(2), although it is
conceivable that some may make such a
change as part of a larger effort to
change their labels for other reasons,
such as to comply with §501.22(k)(1) or
as part of scheduled labeling changes.
Because use of the terminology
specified in § 501.22(k)(2) is optional
and the presence of certification-exempt

1Informal survey of pet foods brands taken on
April 20, 2007, at one grocery store and one drug
store in Anne Arundel County, Maryland, by FDA
personnel.

color additives can instead be declared
in other equally informative ways, we
do not expect §501.22(k)(2) to impose
any new compliance costs on animal
food manufacturers.

E. Pet Food Labeling Costs

We do not have data sources that can
be used to precisely estimate the
number of pet food products. For the
purpose of this analysis we assume,
based on an industry source, that there
may be up to 15,000 different brands of
pet foods.2 Further, we lack extensive
data on pet food labels to confidently
estimate the number of such labels that
are currently consistent with the
provisions of the final rule. An informal
survey of pet food products for dogs,
cats, rabbits, and guinea pigs, however,
found that only 13 of the 68 products
surveyed had labels that listed color
ingredients in a manner that might be
determined not to be in compliance
with the final rule. Only 1 of the 13
products would definitely be considered
out of compliance with the rule, and
that was due to its failure to
individually identify which of the
identified certified color additives were
the colors requiring certification and
which were the lakes colors requiring
certification.

On many of the other 12 product
labels, the phrase “and other color(s)”
or similar language followed
immediately after a list of FDC colors
requiring certification. In these cases,
we believe it is likely that the phrase is
being used to designate colors that do
not require certification. However,
because we could not rule out the
possibility that the phrase “and other
color(s)” or a similar phrase was being
used to declare colors requiring
certification that, therefore, would need
to be listed individually by their
common or usual name, we included
them in the group of pet food product
labels that would possibly be out of
compliance. Based on the previous
reasoning, we project the midpoint of
the 12 possible cases of noncompliance
represent actual cases of noncompliance
with the final rule. Therefore, we project
an upper end of the estimated
noncompliance range at 7 of the 68
cases in the sample (6 of the possibly
noncompliant cases plus the one case
that is almost certainly out of
compliance), or about 10 percent.

Due to the uncertainty surrounding
pet food products in other market
niches, as well as those that are
imported (all or almost all of those in
the informal sample are products that

2Veterinary News Network, http://
www.myvnn.com, accessed May 21, 2007.

were produced in the United States,
although some ingredients may have
been imported), it may be proper to
account for these products by increasing
the possible non-compliance level.
However, because of the arguments
mentioned previously concerning our
likely over estimation of the upper range
of our estimate in our informal survey,
we have only increased our high-end
estimate of products that would not be
in compliance with the proposed rule to
15 percent. Although only 1.5 percent of
the sample would definitely be out of
compliance, to account for some
uncertainty we have increased the low
end of our compliance range to 5
percent. We estimate current product
labeling that would not be in
compliance with the proposed rule to
range from 750 to 2,250 products, or

5 to 15 percent of the estimated 15,000
different brands of pet food products.
We did not receive any comments or
data on these assumptions on the
number of existing pet food product
labels that would need to be modified
in this final rule.

We have estimated a cost for the
combined effort by pet food industry
management to become familiar with
the requirements of the rule, plus the
effort to determine the compliance
status of each of the approximately
15,000 products. We project that, on
average, the compliance status of each
product could be determined within
15 minutes by an industry compliance
officer. In some instances, notably those
involving companies with fewer
products, the average may be longer,
due to the additional time spent on
general education and awareness of the
rule’s requirements being apportioned
over fewer products. For those
companies with tens or hundreds of
product labels, however, the average
time to review an individual pet food
ingredient label could easily be less
than our estimate of 15 minutes per
label. In any case, at 15 minutes per
label, the one-time effort to review the
15,000 labels would amount to 3,750
hours. Using the median wage rate of
$34.31 per hour for an industrial
production manager (adding 35 percent
to account for benefits results in a cost
of $46.32 per hour), the cost of this label
review would amount to about
$174,000.3

FDA’s Labeling Cost Model presents
low, medium, and high cost estimates
for all aspects of the label
manufacturing process, from the

3U.S. Department of Labor, Bureau of Labor
Statistics, Occupational Employment Statistics
NAICS 311100—Animal Food Manufacturing
(http:/www.bls.gov/oes/2009/May/
naics4_311100.htm).
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administrative efforts through physical
creation of the label, as well as an
estimate for the loss of current label
inventory.* We do not have specific data
on the frequency of scheduled label
changes for the pet food industry, but
believe it would be similar to the human
food industry. The model also includes
a field that attempts to show to what
extent human food labeling changes can
be coordinated with scheduled labeling
changes based on the time period within
which the additional changes must be
made. The model suggests parameters
that lead to cost estimates that fall
exponentially with the time allowed for
labeling changes. The default or
suggested percentages in the human
foods model for a 2-year effective date
are 33 percent for private label products
and 67 percent for brand name
products. For pet foods, we believe the
large majority of products are branded,
implying that our estimate of all pet
food labels that would have a scheduled
label change within the 2-year effective
date should be closer to 67 percent than
33 percent (the Labeling Cost Model
does not include data for products made
by the pet food industry). Further, the
general conclusion of a discussion with
an industry association was that 1.5 to

2 years is a reasonable estimate for the
life of a pet food label order, and for
large manufacturers it is likely less than
1 year.5 Based on these insights and
lacking any other data source, we
estimate that 60 percent of the pet food
ingredient labeling changes could be
coordinated with scheduled labeling
changes. We invited public comment
and data on the extent to which pet food
ingredient labeling changes can be
coordinated with scheduled labeling
changes in the proposed rule, but did
not receive any comments addressing
this request.

We ran the model with several
different human food items as proxies
for pet foods, including canned seafood,
cereal, flour meal, and bagged snack
food, assuming a 2-year effective date
for the rule. The resulting total costs
(which include label inventory loss) per
stockkeeping unit (SKU) varied from
low cost estimates for all but the canned
seafood around $800, and with high cost
estimates for canned seafood
approaching $4,750. For the purpose of
this analysis, we propose to use the
median cost estimates from the cereal
and canned seafood model results, or a
range from about $1,250 per SKU to
about $3,550 per SKU. For this final

4FDA Labeling Cost Model, Final Report, Revised
January 2003, RTI International.

5Email communication between industry
association and FDA personnel on March 8, 2007.

rule, FDA has adjusted these costs for
inflation by about 4 percent to about
$1,300 per SKU and $3,700 per SKU.

We project that only 300 to 900 pet
food SKUs would be required to
undertake an earlier labeling change as
a result of this rule. This represents the
40 percent of SKUs that would not be
able to coordinate the label change
required by this rule with regularly
scheduled label changes multiplied by
the 750 to 2,250 SKUs that are not
expected to be in compliance with the
rule. Based on the range of per SKU
costs described previously, the
additional one-time labeling costs
(including inventory loss) would range
from $390,000 to about $3.3 million.
Discounting these costs until the end of
the 2-year transition period (at a 7-
percent discount rate) results in one-
time costs of about $340,000 to $2.9
million (at a 3-percent rate, the one-time
cost would range from $367,000 to $3.1
million).

We estimate total pet food industry
one-time costs (discounted at 7 percent)
to range from about $510,000 to $3.1
million, including both the effort to
determine compliance with the final
rule and the labeling costs for those
SKUs that would remain out of
compliance after 2 years from the date
of publication of the final rule. We do
not project any additional annual
reporting costs.

F. Analysis of Alternatives

Because section 403(i) of the FD&C
Act as amended by the 1990
amendments specifically requires
certified color additives used in food to
be declared by their common or usual
names, we lacked the flexibility to
consider other ways to declare certified
color additives on the labels of animal
food products. Based on the 2-year
effective date included in this final rule,
total discounted one-time compliance
costs would range from about $510,000
to $3.1 million. As indicated earlier, the
2-year effective date is to allow for an
orderly transition from current label
inventory without a significant,
additional cost to the animal food
products industry. We invited comment
on the 2-year effective date. Aside from
one comment which suggested that
manufacturers take advantage of the 2-
year delay in effectiveness of this rule
to come into compliance, we received
no comments on our assumption that a
2-year effective date would allow for an
orderly transition to the new labels.

IV. Regulatory Flexibility Analysis

The Regulatory Flexibility Act
requires agencies to prepare a regulatory
flexibility analysis if a rule is expected

to have a significant economic impact
on a substantial number of small
entities. Although we believe it is
unlikely that significant economic
impacts would occur, we cannot rule
out the possibility completely because
of uncertainty in the distribution of the
affected products among establishments
producing animal food products. The
following constitutes the final
regulatory flexibility analysis.

One requirement of the Regulatory
Flexibility Act is a succinct statement of
any objectives of the rule. As stated
previously in this analysis, the agency is
amending the ingredient labeling
regulations for animal feeds and pet
foods to require that the common or
usual name of all color additives that
are required to be certified by FDA be
listed on the label. This change codifies
in FDA’s animal food labeling
regulations the requirements of the 1990
Amendments, as was previously done
for the food product labels for humans.

The Regulatory Flexibility Act also
requires a description of the small
entities that would be affected by the
rule, and an estimate of the number of
small entities to which the rule would
apply. Although some 2007 Census data
are available, they do not at this time
include the level of detailed information
that FDA used from the 2002 Census for
this part of the analysis of the proposed
rule. Accordingly, FDA relies on the
2002 Census data for the analysis of the
final rule. When available, 2007 Census
data are also included to show that the
number of establishments and
companies has not changed enough to
meaningfully affect the conclusions of
the analysis.

Dog and cat food manufacturers are
classified in the North American
Industrial Classification System
(NAICS) under industry code 311111—
Dog and Cat Food Manufacturing.
Census data from 2002 in this category
show that 175 companies with 242
establishments make dog and cat foods
in the United States (198 companies and
264 establishments in 2007). NAICS
industry code 311119 is identified as
Other Animal Food Manufacturing. The
2002 Census data for this category
reported a total of 1,042 companies with
1,567 establishments (982 companies
and 1,489 establishments in 2007). At
least 629 of these establishments,
however, prepared feeds for beef cattle,
dairy cattle, swine, poultry (other than
chickens and turkeys), and other minor
production animal species. These
establishments manufacture animal feed
for production animals such as cattle
and swine that ordinarily would not
include any color additives in their
products. This reduces the number of
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establishments in industry code 311119
that are subject to § 501.22(k)(1) to 938.

We have not reduced the number of
establishments any further to account
for the 350 establishments that
manufacture feed or feed ingredients for
chickens and turkeys, fish species, and
other minor species, which are the types
of products that we believe are more
likely to contain a color additive to aid
in their marketability. Based on our
understanding that feed or feed
ingredients for chickens and turkeys,
fish, and some other minor species
typically do not contain color additives
requiring certification, we believe that
manufacturers of these products would
only be minimally affected by proposed
§501.22(k)(1), if at all. However, since
we cannot rule out the possibility that
they would, at some point in the future,
use a color additive requiring
certification, we do not exclude them
from the total of 938 establishments.

For the final rule, FDA includes the
1,303 non-employer establishments in
NAICS 31111 (Animal Food
Manufacturing) in 2008. Because many
of these establishments may not
manufacture products that would be
affected by this rule, including all 1,303
establishments in the total results in an
upper bound to the range of
establishments. In total, this
demonstrates that the number of
establishments manufacturing dog, cat,
and production animal foods that could
be affected by §501.22(k)(1) may be as
large as 2,483 establishments (242 + 938
+ 1,303). However, because the estimate
of total SKUs affected by the rule only
ranges up to 2,250, the number of total
establishments could not be more than
2,250, and is likely lower since some
establishments may have more than one
SKU affected by the rule.

The Small Business Administration
defines businesses in NAICS categories
311111 and 311119 as small entities if
they employ less than 500 employees.
Census data show that only one
establishment with NAICS code 311111
employs 500 or more employees, and
that no establishments within NAICS
code 311119 employ 500 or more
employees. By definition, all the non-
employer establishments have fewer
than 500 employees. The existence of
some multi-establishment companies in
NAICS codes 311111 and 311119 would
likely increase the number of companies
that would not meet the definition of a
small entity because companies
composed of more than one
establishment are likely to have more
employees. Nonetheless, we would
expect that a large number of the upper
bound of 2,250 establishments that
manufacture dog food, cat food, or other

animal food that might contain a color
additive requiring certification would
meet the criteria to be considered small
businesses.

Census Data on industry shipments
for dog and cat food manufacturers are
not available for establishments with
one to four employees in 2002. For
those establishments with 5 to 9
employees, and those with 10 to 19
employees, the average annual value of
shipments, adjusted for inflation, ranges
from $4.06 to $5.01 million. For all
establishments with 20 or more
employees, it is much greater. If a
manufacturer composed of only one
establishment of five to nine employees
had to undertake one product relabeling
due to this rule, the one-time cost of this
effort would represent only about 0.09
percent of average annual revenues.
Those establishments with 10 to 19
employees could have 13 SKUs needing
relabeling before their one-time costs
equal 1 percent of average annual
revenues, while establishments with 20
or more employees could have more
than 60 SKUs needing relabeling before
their one-time costs equal 1 percent of
average annual revenues.

For those establishments with one to
four employees that manufacture other
animal foods, the average annual value
of shipments is about $1.15 million. The
average value of shipments for
establishments in this industry with five
or more employees is greater than $4.7
million. An average company composed
of one establishment with one to four
employees would expend 0.32 percent
of its revenues for the cost of relabeling
one SKU as a result of this rule.
Establishments with 5 to 9 employees
and those with 10 to 19 employees
could have 13 and 29 SKUs requiring
relabeling after 2 years, respectively,
before their one-time costs would
account for 1 percent of average annual
revenues. All larger establishments
could have 59 SKUs requiring relabeling
after 2 years before their one-time costs
would account for 1 percent of average
annual revenues.

Although the data shows that the cost
for relabeling one SKU would not likely
represent a significant burden on a
substantial number of small companies,
we do not have data on either the
number of affected animal food
products manufactured by
establishments or firms of any size, or
the distribution of those animal food
products that would not have met the
requirements of the rule within 2 years
of the publication of this final rule. That
being the case, we must allow for the
possibility, however unlikely, that the
rule could have a significant impact on
a substantial number of small firms.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. The previous analysis shows
that at every establishment size, the
expected one-time cost of compliance
would be significantly less than 1
percent of average annual revenues for
each SKU requiring new labeling. The
estimated number of SKUs requiring
new labeling makes it unlikely that their
distribution among establishments
would result in any establishment
incurring compliance costs greater than
1 percent of revenues. The agency
believes, therefore, that this final rule
would be unlikely to have a significant
economic impact on a substantial
number of small entities.

V. Environmental Impact

The agency has determined that
establishment of this labeling
requirement would not increase the
existing levels of use or change the
intended uses of color additives or their
substitutes. Therefore, under 21 CFR
25.30(k), this final rule is determined to
be categorically excluded from the need
to prepare an environmental assessment
or an environmental impact statement.

VI. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. Section 4(a)
of the Executive order requires agencies
to “construe * * * a Federal statute to
preempt State law only where the
statute contains an express preemption
provision or there is some other clear
evidence that the Congress intended
preemption of State law, or where the
exercise of State law conflicts with the
exercise of Federal authority under the
Federal statute.” Federal law includes
an express preemption provision that
preempts “any requirement for the
labeling of food of the type required by
* * *[21 U.S.C. 343(i)(2)] * * * thatis
not identical to the requirement of such
section * * *” 21 U.S.C. 343-1(a)(2).
This final rule creates requirements for
declaring the presence of certified color
additives on the labels of animal food,
including animal feeds and pet foods
under 21 U.S.C. 343(i)(2).

VII. Paperwork Reduction Act of 1995

In the Federal Register of November
23,2009 (74 FR 61068 at 61072), FDA
published a proposed rule and invited
comments on, among other things, the
proposed collection of information.

In response to this Federal Register
notice, FDA did not receive any
comments regarding the information
collection requirements contained in
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this final rule. In response to OMB’s
request that the Agency describe how it
has maximized the practical utility of
this collection and minimized the
burden, an explanation has been
provided elsewhere in the preamble of
this final rule (section III of this
document).

The information collection provisions
of this final rule have been submitted to
OMB for review. Prior to the effective
date of this final rule, FDA will publish
notice in the Federal Register,
announcing OMB’s decision to approve,

modify, or disapprove the information
collection provisions in this final rule.
An agency may not conduct or sponsor,
and a person is not required to respond
to a collection of information, unless it
displays a currently valid OMB control
number.

Title: Animal Food Labeling:
Declaration of Certifiable Color
Additives.

Description: FDA is revising its
regulations in response to the 1990
amendments which amended the FD&C
Act by requiring, among other things,

the listing on food labels of the common
and usual names of all color additives
required to be certified by FDA. An
additional purpose of this amendment is
to make these regulations consistent
with the regulations regarding the
declaration of certified color additives
on the labels of human food. The final
rule also suggests appropriate
terminology for the declaration of
certification-exempt color additives on
the labels of animal food. Thus, FDA
estimates the burden for this collection
of information as follows:

TABLE 1—ESTIMATED ANNUAL REPORTING BURDEN *

: Number of Number of Total annual bﬁr\égggp%r Total capital
21 CFR Section respondents responses per responses response Total hours costs
respondent (in hours)
501.22(K)(1) woveerereeieerieeeiee e 2,250 6.67 15,000 0.25 3,750 2$3,100,000
501.22(K)(2) «oveeevveeieeeieeiieeieesiee e 2,250 0.2 450 0.25 112.5 1,500,000

1There are no operating and maintenance costs associated with this collection of information.
2Because the range was $510,000 to $3.1 million, FDA has chosen to show the higher figure here.

The numbers for §501.22(k)(1) in
table 1 of this document were taken
from the Analysis of Impacts section of
this document (section III of this
document). The total number of
establishments manufacturing dog, cat,
and other non-production animal foods
that could be subject to this final rule is
estimated at 2,250. The annual
frequency per response (6.67) is derived
by dividing the 15,000 annual responses
(i.e., labels) by the number of
establishments (2,250). The total hours
(3,750) is derived by multiplying the
number of total annual responses
(15,000) by 15 minutes (0.25 per
response). Due to the proposed two year
delay in the effective date of the final
rule, the total capital costs range from
$510,000 to $3.1 million, and operating
and maintenance costs were estimated
to be zero.

Final §501.22(k)(2) states the
appropriate terminology for the
declaration of certification-exempt color
additives on the ingredient list of labels
of animal food. Although the suggested
appropriate terminology for labels for
declaration of colors exempt from
certification is optional and offers some
flexibility to a manufacturer in terms of
how to declare such color additives on
its ingredient label, it is possible that
some may voluntarily adopt the
language specified in § 501.22(k)(2)
when they are already relabeling their
animal food products for other reasons
such as for marketing purposes. The
census data show up to 938
establishments produce animal feeds
that may contain color additives exempt

from certification. These additives may
also be used at the 242 dog and cat food
establishments in the United States, and
any of the 1,303 non-employer
establishments. We do not have data
that can be used to estimate the number
of product labels that will be voluntarily
changed at the 2,250 establishments as
aresult of §501.22(k)(2).

However, our analysis of the required
changes for § 501.22(k)(1) estimated that
about 6 percent of the products would
require label changes after the 2-year
effective date has passed (15 percent of
labels that are currently out of
compliance with proposed
§501.22(k)(1) times the 40 percent of
those that would remain out of
compliance after regular label changes
occurring over 2 years). We assume that
management would choose to make
fewer voluntary label changes than
required label changes. For our analysis,
we assume that only one-half as much,
or 3 years of these products, undergo
voluntary label changes as in
§501.22(k)(2). This would result in 0.2
label changes per establishment for
§501.22(k)(2), or 450 label changes over
the 2,250 establishments.

The hours per response for label
review to determine compliance with
the rule and the appropriate language to
put on the label is estimated at 0.25
hours, which compares to the time
allotted for animal food labels
containing certified colors. The annual
cost of label review is the hourly wage
of an industrial production manager
($44.24) times 0.25 hours per response
times the number of labels.

The upper-bound estimate of
relabeling costs for the remaining labels
(i.e., those reviewed for compliance
with the proposed rule), is $3,350 per
SKU. The total one-time cost of
§501.22(k)(2) would, therefore, be the
cost of label review plus the cost of
changing 450 labels as part of normal
business practices, for an estimated total
of approximately $1.5 million. The total
hours spent, as shown in table 1 of this
document, are 112.5 (450 times 0.25).

List of Subjects in 21 CFR Part 501

Animal foods, Labeling, Specific
animal food labeling requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 501 is
amended as follows:

PART 501—ANIMAL FOOD LABELING

m 1. The authority citation for 21 CFR
part 501 continues to read as follows:

Authority: 15 U.S.C. 1453, 1454, 1455; 21
U.S.C. 321, 331, 342, 343, 348, 371.

m 2. Section 501.22 is amended by
adding paragraph (k) to read as follows:

§501.22 Animal foods; labeling of spices,
flavorings, colorings, and chemical
preservatives.

* * * * *

(k) The label of an animal food to
which any coloring has been added
shall declare the coloring in the
statement of ingredients in the manner
specified in paragraphs (k)(1) and (k)(2)
of this section.
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(1) A color additive or the lake of a
color additive subject to certification
under section 721(c) of the act shall be
declared by the name of the color
additive listed in the applicable
regulation in part 74 or part 82 of this
chapter, except that it is not necessary
to include the “FD&G” prefix or the
term “No.” in the declaration, but the
term “Lake” shall be included in the
declaration of the lake of the certified
color additive (e.g., Blue 1 Lake).
Manufacturers may parenthetically
declare an appropriate alternative name
of the certified color additive following
its common or usual name as specified
in part 74 or part 82 of this chapter.

(2) Color additives not subject to
certification may be declared as
“Artificial Color,” ““Artificial Color
Added,” or “Color Added” (or by an
equally informative term that makes
clear that a color additive has been used
in the food). Alternatively, such color
additives may be declared as “Colored
with ”or color,” the
blank to be filled with the name of the
color additive listed in the applicable
regulation in part 73 of this chapter.

Dated: November 10, 2011.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2011-29701 Filed 11-16-11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9557]
RIN 1545-BF27

Application of Section 108(e)(8) to
Indebtedness Satisfied by a
Partnership Interest

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the application of
section 108(e)(8) of the Internal Revenue
Code (Code) to partnerships and their
partners. These regulations provide
guidance regarding the determination of
discharge of indebtedness income of a
partnership that transfers a partnership
interest to a creditor in satisfaction of
the partnership’s indebtedness. The
final regulations also address the
application of section 721 to a
contribution of a partnership’s recourse
or nonrecourse indebtedness by a
creditor to the partnership in exchange

for a capital or profits interest in the
partnership. Moreover, the final
regulations address how a partnership’s
discharge of indebtedness income is
allocated as a minimum gain chargeback
under section 704. The regulations
affect partnerships and their partners.
DATES: Effective Date: These regulations
are effective on November 17, 2011.
Applicability Date: For dates of
applicability, see §§1.108-8(d), 1.704—
2()(1)(v), and 1.721-1(d)(4).
FOR FURTHER INFORMATION CONTACT:
Joseph R. Worst or Megan A. Stoner,
Office of Associate Chief Counsel
(Passthroughs and Special Industries),
(202) 622—-3070 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to 26 CFR part 1 under sections 108,
704, and 721 of the Code relating to the
application of section 108(e)(8) to
partnerships.

Section 108(e)(8) was amended by
section 896 of the American Jobs
Creation Act of 2004, Public Law 108-
357 (118 Stat. 1648), to include
discharges of partnership indebtedness
occurring on or after October 22, 2004.
Prior to the amendment, section
108(e)(8) only applied to discharges of
corporate indebtedness. Section
108(e)(8), as amended, provides that, for
purposes of determining income of a
debtor from discharge of indebtedness
(COD income), if a debtor corporation
transfers stock or a debtor partnership
transfers a capital or profits interest in
such partnership to a creditor in
satisfaction of its recourse or
nonrecourse indebtedness, such
corporation or partnership shall be
treated as having satisfied the
indebtedness with an amount of money
equal to the fair market value of the
stock or interest. In the case of a
partnership, any COD income
recognized under section 108(e)(8) shall
be included in the distributive shares of
the partners in the partnership
immediately before such discharge.

A notice of proposed rulemaking and
a notice of public hearing (REG—
164370-05, 2008—46 IRB 1157) were
published in the Federal Register (73
FR 64903) on October 31, 2008,
proposing amendments to the
regulations regarding the application of
section 108(e)(8) to partnerships and
their partners, including the
determination of COD income of a
partnership that transfers a partnership
interest to a creditor in satisfaction of
the partnership’s indebtedness (debt-for-
equity exchange). The proposed
regulations also provide that section 721

generally applies to a contribution of a
partnership’s recourse or nonrecourse
indebtedness by a creditor to the
partnership in exchange for a capital or
profits interest in the partnership. A
public hearing on the proposed
regulations was scheduled for February
19, 2009, but was cancelled because no
one requested to speak. However,
comments responding to the proposed
regulations were received. After
consideration of these comments, the
proposed regulations are adopted as
revised by this Treasury decision. These
final regulations generally retain the
provisions of the proposed regulations
with the modifications discussed in the
preamble.

Summary of Comments and
Explanation of Provisions

1. Valuation of Partnership Interest
Transferred in Satisfaction of
Partnership Indebtedness

Section 108(e)(8) provides that, for
purposes of determining COD income of
a debtor partnership, the partnership
shall be treated as having satisfied the
indebtedness with an amount of money
equal to the fair market value of the
interest transferred to the creditor.
Generally, the amount by which the
indebtedness exceeds the fair market
value of the partnership interest
transferred is the amount of COD
income required to be included in the
distributive shares of the partners that
were partners in the debtor partnership
immediately before the discharge.

The proposed regulations provide
that, for purposes of determining the
amount of COD income, the fair market
value of the partnership interest
transferred to the creditor in a debt-for-
equity exchange (debt-for-equity
interest) is the liquidation value of the
partnership interest if four requirements
are satisfied (liquidation value safe
harbor). For this purpose, liquidation
value equals the amount of cash that the
creditor would receive with respect to
the debt-for-equity interest if,
immediately after the transfer, the
partnership sold all of its assets
(including goodwill, going concern
value, and any other intangibles) for
cash equal to the fair market value of
those assets, and then liquidated.

The four conditions of the liquidation
value safe harbor in the proposed
regulations are that (i) The debtor
partnership determines and maintains
capital accounts of its partners in
accordance with the capital accounting
rules of § 1.704-1(b)(2)(iv) (capital
account maintenance requirement); (ii)
the creditor, debtor partnership, and its
partners treat the fair market value of
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the indebtedness as being equal to the
liquidation value of the debt-for-equity
interest for purposes of determining the
tax consequences of the debt-for-equity
exchange (consistency requirement);
(iii) the debt-for-equity exchange is an
arm’s-length transaction (arm’s-length
requirement); and (iv) subsequent to the
debt-for-equity exchange, neither the
partnership redeems nor any person
related to the partnership purchases the
debt-for-equity interest as part of a plan
at the time of the debt-for-equity
exchange which has as a principal
purpose the avoidance of COD income
by the partnership (anti-abuse
provision). If these requirements are not
satisfied, all of the facts and
circumstances are considered in
determining the fair market value of the
debt-for-equity interest for purposes of
applying section 108(e)(8). Each of the
four requirements of the proposed
regulations is discussed in the
preamble.

The first requirement is the capital
account maintenance requirement.
Commenters requested that the final
regulations clarify that this requirement
does not necessitate compliance with all
aspects of the substantial economic
effect safe harbor under § 1.704—-1(b)(2),
notably the requirement that the
partnership liquidate in accordance
with the positive capital account
balances of its partners. To eliminate
confusion over the capital account
maintenance requirement in the
liquidation value safe harbor, the IRS
and the Treasury Department have
decided to remove the capital account
maintenance requirement from the
liquidation value safe harbor because
the maintenance of capital accounts is
not necessary to the determination of
the liquidation value of the partner’s
interest.

The second requirement of the
liquidation value safe harbor in the
proposed regulations is the consistency
requirement. This requirement is
intended to ensure consistent reporting
by the creditor, debtor partnership, and
its partners. One commenter suggested
narrowing the scope of this requirement
in the final regulations so that the
failure of a partner to consistently treat
the fair market value of the
indebtedness as being equal to the
liquidation value of the debt-for-equity
interest does not invalidate the
partnership’s use of the liquidation
value safe harbor, provided the creditor
and the partnership otherwise
consistently determine and report COD
income based on such valuation. The
IRS and the Treasury Department
considered the issue and decided to not
modify this requirement in the final

regulations. The amount of COD income
computed under the liquidation value
safe harbor may differ from the amount
computed using the fair market value of
the partnership interest. Thus, in order
for the partnership to use the
liquidation value safe harbor, the IRS
and the Treasury Department believe
that the partnership and all of its
partners must report consistently.

One commenter suggested that
taxpayers should not be able to
selectively exploit to their benefit the
discrepancy between liquidation value
and fair market value and suggested that
the final regulations require that a
partnership apply a consistent valuation
methodology to all equity issued in any
debt-for-equity exchange that is part of
the same overall transaction. The IRS
and the Treasury Department agree, and
therefore the final regulations add this
as a condition to the liquidation value
safe harbor.

The third requirement of the
liquidation value safe harbor in the
proposed regulations is the arm’s-length
requirement. Commenters requested
that the final regulations clarify whether
this requirement can be satisfied where
the exchange is between the partnership
and an existing partner. The IRS and the
Treasury Department believe that the
liquidation value safe harbor should be
available where the transaction involves
related parties and have clarified this
requirement in the final regulations to
provide that, as long as the debt-for-
equity exchange has terms that are
comparable to terms that would be
agreed to by unrelated parties
negotiating with adverse interests, the
third requirement is satisfied even if the
transaction is between related parties.

The fourth requirement of the
liquidation value safe harbor in the
proposed regulations is an anti-abuse
provision. The final regulations follow
the anti-abuse provision of the proposed
regulations by adding a restriction on
subsequent purchases of the debt-for-
equity interest by a person related to
any partner (in addition to purchases by
a person related to the partnership) as
part of a tax-avoidance plan. Thus,
under the final regulations, the
partnership cannot redeem and no
person related to the partnership or to
any partner can purchase the debt-for-
equity interest as part of a plan at the
time of the debt-for-equity exchange that
has as a principal purpose the
avoidance of COD income by the
partnership. Commenters requested that
the final regulations clarify the meaning
of “related” in this context. The IRS and
the Treasury Department agree that
clarification is warranted and therefore
the final regulations refer to sections

267(b) and 707(b) for the meaning of
“related” in the anti-abuse provision.

The final regulations also address the
application of the liquidation value safe
harbor rule to a partnership (upper-tier
partnership) that directly or indirectly
owns an interest in one or more
partnerships (lower-tier partnership(s)).
The final regulations provide that, with
respect to interests held in one or more
lower-tier partnerships, the liquidation
value of an interest in an upper-tier
partnership is determined by taking into
account the liquidation value of such
lower-tier partnership interest.

The final regulations provide that if
the fair market value of the debt-for-
equity interest does not equal the fair
market value of the indebtedness
exchanged, then general tax law
principles shall apply to account for the
difference. Moreover, section
707(a)(2)(A), as it relates to the
treatment of payments to partners for
transfers of property, will be considered,
if appropriate.

2. Application of Section 721 to Debt-
for-Equity Exchanges

The proposed regulations generally
provide that the nonrecognition rule of
section 721 applies to the debt-for-
equity exchange. Under the proposed
regulations, the creditor does not
recognize a loss or a bad debt deduction
in the debt-for-equity exchange. The
creditor’s basis in the debt-for-equity
interest is increased under section 722
by the adjusted basis of the
indebtedness. The preamble to the
proposed regulations requested
comments on alternative approaches.

A number of commenters agreed with
the general application of section 721 to
the debt-for-equity exchange, but
recommended that the rule be modified
in the final regulations. The commenters
argued that the application of section
721 to the debt-for-equity exchange may
result in asymmetry in the timing of the
partnership’s COD income inclusion
and the creditor’s loss, character
conversion for the creditor from
ordinary loss to capital loss, and
disparities between the partners’
aggregate bases in their partnership
interests and the partnership’s basis in
its assets. Some commenters suggested
that these results could be alleviated if
the final regulations bifurcate the debt-
for-equity exchange into two
transactions, namely the cancellation of
a portion of the indebtedness, and the
contribution of the balance in exchange
for an interest in the partnership in a
transaction to which section 721 applies
(bifurcation approach). Another
commenter, however, stated that a
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bifurcation approach is not consistent
with section 721 or case law.

The IRS and the Treasury Department
agree with the latter comment and
believe that the bifurcation approach
would be inconsistent with the
treatment of analogous corporate debt-
for-equity transactions involving
corporate indebtedness evidenced by a
security in which section 351 would
apply, for example. Further, comments
in favor of the bifurcation approach
assume a creditor has not validly taken
a bad debt deduction under section 166
prior to the debt-for-equity exchange in
a transaction independent of and
separate from the debt-for-equity
exchange. After consideration of the
issue, the IRS and the Treasury
Department have determined that the
final regulations will not adopt the
bifurcation approach.

3. Obligations for Unpaid Rent,
Royalties, and Interest

The proposed regulations provide that
section 721 does not apply to the
transfer of a partnership interest to a
creditor in satisfaction of a partnership’s
recourse or nonrecourse indebtedness
for unpaid rent, royalties, or interest on
indebtedness (including accrued
original issue discount). These items
generally give rise to ordinary income to
the creditor and a deduction to the
partnership. Most commenters agreed
that the general nonrecognition rule
under section 721 should not apply to
the transfer of a partnership interest in
satisfaction of these items. The IRS and
the Treasury Department believe that
the exception to section 721 for these
items is necessary to prevent the
conversion of ordinary income into
capital gain.

The final regulations retain the
exception for these ordinary income
items, but, in response to a comment,
limit the scope of the exception. The
commenter suggested that the exception
be limited to items that accrued on or
after the beginning of the creditor’s
holding period for the indebtedness.
The IRS and the Treasury Department
agree with the comment, and therefore,
the final regulations provide that section
721 does not apply to a debt-for-equity
exchange to the extent the partnership
interest is exchanged for the
partnership’s indebtedness for unpaid
rent, royalties, or interest on the
partnership’s indebtedness (including
accrued original issue discount) that
accrued on or after the beginning of the
creditor’s holding period for the
indebtedness.

The preamble to the proposed
regulations states the general rule that
when property is transferred as payment

on indebtedness (or in satisfaction
thereof), gain or loss on the property is
recognized. Under that approach, in a
debt-for-equity exchange, if the
partnership is treated as satisfying its
indebtedness for unpaid rent, royalties,
or interest on indebtedness (including
accrued original issue discount) with a
fractional interest in each asset of the
partnership, the partnership could
recognize gain or loss equal to the
difference between the fair market value
of each partial asset deemed transferred
to the creditor and the adjusted basis in
that partial asset. The IRS and the
Treasury Department believe that in a
debt-for-equity exchange where the
partnership has not disposed of any of
its assets, the partnership should not be
required to recognize gain or loss on the
transfer of a partnership interest in
satisfaction of its indebtedness for
unpaid rent, royalties, or interest.
Therefore, under the final regulations, a
debtor partnership will not recognize
gain or loss upon the transfer of a
partnership interest to a creditor in a
debt-for-equity exchange for unpaid
rent, royalties, or interest that accrued
on or after the beginning of the
creditor’s holding period for the
indebtedness.

4. COD Income as First-Tier Item for
Minimum Gain Chargeback Rules

The preamble to the proposed
regulations requested comments
regarding the manner in which COD
income arising from a debt-for-equity
exchange should be treated for purposes
of the minimum gain chargeback rules
under § 1.704-2(f)(6). Section 1.704—
2(f)(6) provides that any minimum gain
chargeback required for a partnership
taxable year consists first of certain
gains recognized from the disposition of
partnership property subject to one or
more partnership nonrecourse liabilities
and then, if necessary, of a pro rata
portion of the partnership’s other items
of income and gain for that year. A
similar rule applies to chargebacks of
partner nonrecourse debt minimum
gain. See § 1.704-2(i)(4).

Commenters recommended that,
where a minimum gain chargeback
results from the discharge of partnership
or partner nonrecourse debt, the first-
tier of the minimum gain chargeback
should include COD income relating to
such debt. The IRS and the Treasury
Department agree with this comment,
and therefore the final regulations
provide that COD income arising from a
discharge of a partnership or partner
nonrecourse indebtedness is treated as a
first-tier item for minimum gain
chargeback purposes under §§ 1.704—

2(f)(6), 1.704-2(j)(2)(i)(A), and 1.704—
2())(2)(i)(A).

5. Disposition of Installment Obligations

Section 453B provides rules regarding
dispositions of installment obligations.
Generally, if an installment obligation of
a taxpayer is satisfied at other than its
face value or the taxpayer distributes,
transmits, sells, or otherwise disposes of
an installment obligation, the taxpayer
recognizes any deferred gain or loss.
However, § 1.453-9(c)(2) provides that
the contribution of an installment
obligation to a partnership under
section 721, for example, does not
constitute a disposition. The IRS and
the Treasury Department believe that
this exception does not apply to a
creditor who disposes of an installment
obligation of a partnership by
contributing it to the debtor partnership,
even if the transaction qualifies under
section 721. In that case, the creditor
must recognize gain or loss under
section 453B. This treatment is
consistent with the corporate rules that
require a creditor to recognize gain or
loss under section 453B on the
disposition of an installment obligation
of a corporation to the debtor
corporation in a transaction that
qualifies under section 351. Rev. Rul.
73-423 (1973-2 CB 161), (see
§601.601(d)(2)(ii)(b)). Accordingly, the
IRS and the Treasury Department are
proposing regulations under section
453B to clarify this issue.

6. Additional Issues

The preamble to the proposed
regulations requested comments on
whether any special allocation rules of
COD income should apply where
partnership indebtedness owed to a
preexisting partner is satisfied with the
transfer of a partnership interest. The
proposed regulations did not address
this issue. Commenters recommended
that the final regulations not impose any
special allocation rules regarding COD
income realized under section 108(e)(8)
from the cancellation of a partnership
indebtedness owed to a preexisting
partner. Commenters suggested that
Rev. Rul. 92-97 (1992—-2 CB 124) and
Rev. Rul. 99-43 (1999-2 CB 506), (see
§601.601(d)(2)(ii)(b)), provide an
appropriate framework for determining
how COD income should be allocated,
whether or not the creditor is a partner
in the partnership. The IRS and the
Treasury Department agree that existing
guidance provides a framework for
allocating COD income and, thus, the
final regulations do not adopt any
additional guidance regarding the
allocation of COD income among
partners in a debt-for-equity exchange.
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Effective/Applicability Date

These final regulations apply to debt-
for-equity exchanges occurring on or
after the date these final regulations are
published in the Federal Register.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the notice
of proposed rulemaking that preceded
these regulations was submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal authors of these
regulations are Joseph R. Worst and
Megan A. Stoner of the Office of the
Associate Chief Counsel (Passthroughs
and Special Industries). However, other
personnel from the IRS and the Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendment to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.108-8 is added to
read as follows:

§1.108-8 Indebtedness satisfied by
partnership interest.

(a) In general. For purposes of
determining income of a debtor from
discharge of indebtedness (COD
income), if a debtor partnership
transfers a capital or profits interest in
the partnership to a creditor in
satisfaction of its recourse or
nonrecourse indebtedness (a debt-for-
equity exchange), the partnership is
treated as having satisfied the
indebtedness with an amount of money

equal to the fair market value of the
partnership interest.

(b) Determination of fair market
value—(1) In general. All the facts and
circumstances are considered in
determining the fair market value of a
partnership interest transferred by a
debtor partnership to a creditor in
satisfaction of the debtor partnership’s
indebtedness (debt-for-equity interest)
for purposes of paragraph (a) of this
section. If the fair market value of the
debt-for-equity interest does not equal
the fair market value of the
indebtedness exchanged, then general
tax law principles shall apply to
account for the difference.

(2) Safe harbor—I(i) General rule. For
purposes of paragraph (a) of this section,
the fair market value of a debt-for-equity
interest is deemed to be equal to the
liquidation value of the debt-for-equity
interest, as defined in paragraph
(b)(2)(iii) of this section, if the following
requirements are satisfied—

(A) The creditor, debtor partnership,
and its partners treat the fair market
value of the indebtedness as being equal
to the liquidation value of the debt-for-
equity interest for purposes of
determining the tax consequences of the
debt-for-equity exchange;

(B) If, as part of the same overall
transaction, the debtor partnership
transfers more than one debt-for-equity
interest to one or more creditors, then
each creditor, debtor partnership, and
its partners treat the fair market value of
each debt-for-equity interest transferred
by the debtor partnership to such
creditors as equal to its liquidation
value;

(C) The debt-for-equity exchange is a
transaction that has terms that are
comparable to terms that would be
agreed to by unrelated parties
negotiating with adverse interests; and

(D) Subsequent to the debt-for-equity
exchange, the debtor partnership does
not redeem the debt-for-equity interest,
and no person bearing a relationship to
the debtor partnership or its partners
that is specified in section 267(b) or
section 707(b) purchases the debt-for-
equity interest, as part of a plan at the
time of the debt-for-equity exchange that
has as a principal purpose the
avoidance of COD income by the debtor
partnership.

(ii) Tiered-partnership rule. For
purposes of this paragraph (b)(2), the
liquidation value of a debt-for-equity
interest in a partnership (upper-tier
partnership) that directly or indirectly
owns an interest in one or more
partnerships (lower-tier partnership(s))
is determined by taking into account the
liquidation value of such lower-tier
partnership interests.

(iii) Definition of liquidation value.
For purposes of this paragraph (b)(2),
the liquidation value of a debt-for-equity
interest equals the amount of cash that
the creditor would receive with respect
to the debt-for-equity interest if,
immediately after the debt-for-equity
exchange, the partnership sold all of its
assets (including goodwill, going
concern value, and any other
intangibles) for cash equal to the fair
market value of those assets and then
liquidated.

(c) Example. The following example
illustrates the provisions of this section:

Example. (i) AB partnership has $1,000 of
outstanding indebtedness owed to C. C agrees
to transfer to AB partnership the $1,000
indebtedness in a debt-for-equity exchange
for a debt-for-equity interest in AB
partnership. The liquidation value of C’s
debt-for-equity interest is $700, which is the
amount of cash that C would receive with
respect to that interest if, immediately after
the debt-for-equity exchange, AB partnership
sold all of its assets for cash equal to the fair
market value of those assets and then
liquidated. Each of the requirements of the
liquidation value safe harbor described in
paragraph (b)(2) of this section is satisfied.

(ii) Because the requirements in paragraph
(b)(2) of this section are satisfied, the fair
market value of C’s debt-for-equity interest in
AB partnership for purposes of determining
AB partnership’s COD income is the
liquidation value of C’s debt-for-equity
interest, or $700. Accordingly, AB
partnership is treated as satisfying the $1,000
indebtedness for $700 under section
108(e)(8).

(d) Effective/applicability date. This
section applies to debt-for-equity
exchanges occurring on or after
November 17, 2011.

m Par. 3. Section 1.704-2 is amended as
follows:

m 1. In paragraph (f)(6), the first
sentence is revised and in the last
sentence, the language “(j)(2)(i) and
(iii)” is removed and the language
“()(2)() and (j)(2)(iii)” is added in its
place.

m 2. Paragraphs (j)(2)(i)(A) and
(j)(2)(ii)(A) are revised.

m 3. In paragraph (1), revise the
paragraph heading and add a new
paragraph (1)(1)(v).

The revisions and additions read as
follows:

§1.704-2 Allocations attributable to
nonrecourse liabilities.
* * * * *

(f) * % %

(6) * * * Any minimum gain
chargeback required for a partnership
taxable year consists first of a pro rata
portion of certain gains recognized from
the disposition of partnership property
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subject to one or more partnership
nonrecourse liabilities and income from
the discharge of indebtedness relating to
one or more partnership nonrecourse
liabilities to which partnership property
is subject, and then, if necessary,
consists of a pro rata portion of the
partnership’s other items of income and

gain for that year. * * *
* * * * *

(]') EE

(2) * x %

(i) * % %

(A) First, a pro rata portion of gain
from the disposition of property subject
to partnership nonrecourse liabilities
and discharge of indebtedness income
relating to partnership nonrecourse
liabilities to which property is subject;
* * * * *

(il) L

(A) First, a pro rata portion of gain
from the disposition of property subject
to partner nonrecourse debt and
discharge of indebtedness income
relating to partner nonrecourse debt to
which property is subject.

* * * * *

(1) Effective/applicability dates. * * *
(1) * * %

(v) The first sentence of paragraph
(f)(6) of this section and paragraphs
(j)(2)()(A) and (j)(2)(ii)(A) of this section
apply on and after November 17, 2011.

* * * * *

m Par. 4. Section 1.721-1 is amended by
adding new paragraph (d) to read as
follows:

§1.721-1 Nonrecognition of gain or loss
on contribution.
* * * * *

(d) Debt-for-equity exchange—(1) In
general. Except as otherwise provided
in section 721 and the regulations under
section 721, section 721 applies to a
contribution of a partnership’s
indebtedness by a creditor to the debtor
partnership in exchange for a capital or
profits interest in the partnership (debt-
for-equity exchange). See § 1.108-8(a)
for rules in determining the debtor
partnership’s discharge of indebtedness
income.

(2) Exception. Section 721 does not
apply to a debt-for-equity exchange to
the extent the transfer of the partnership
interest to the creditor is in exchange for
the partnership’s indebtedness for
unpaid rent, royalties, or interest
(including accrued original issue
discount) that accrued on or after the
beginning of the creditor’s holding
period for the indebtedness. The debtor
partnership will not recognize gain or
loss upon the transfer of a partnership
interest to a creditor in a debt-for-equity
exchange for unpaid rent, royalties, or

interest (including accrued original
issue discount).

(3) Cross reference. For rules in
determining whether a partnership
interest transferred to a creditor in a
debt-for-equity exchange is treated as
payment of interest or accrued original
issue discount, see §§ 1.446—2 and
1.1275-2, respectively.

(4) Effective/applicability date. This
paragraph (d) applies to debt-for-equity
exchanges occurring on or after
November 17, 2011.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: November 8, 2011.
Emily S. McMahon,
Acting Assistant Secretary of the Treasury.
[FR Doc. 2011-29553 Filed 11~15-11; 11:15 am)]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[TD 9554]

RIN 1545-BJ07

Extending Religious and Family
Member FICA and FUTA Exceptions to
Disregarded Entities; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendment.

SUMMARY: This document describes a
correction to final and temporary
regulations (TD 9554) extending the
exceptions from taxes under the Federal
Insurance Contributions Act (“FICA”)
and the Federal Unemployment Tax Act
(“FUTA”) under sections 3121(b)(3)
(concerning individuals who work for
certain family members), 3127
(concerning members of religious
faiths), and 3306(c)(5) (concerning
persons employed by children and
spouses and children under 21
employed by their parents) of the
Internal Revenue Code (“Code”) to
entities that are disregarded as separate
from their owners for Federal tax
purposes. The temporary regulations
also clarify the existing rule that the
owners of disregarded entities, except
for qualified subchapter S subsidiaries,
are responsible for backup withholding
and related information reporting
requirements under section 3406. These
regulations were published in the
Federal Register on Tuesday, November
1, 2011 (76 FR 67363).

DATES: This correction is effective on
November 17, 2011, and is applicable
on November 1, 2011.

FOR FURTHER INFORMATION CONTACT:
Joseph Perera, (202) 622—6040 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final and temporary regulations
that are the subject of this document are
under section 7701 of the Internal
Revenue Code.

Need for Correction

As published, final and temporary
regulations (TD 9554) contain an error
that may prove to be misleading and is
in need of clarification.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recording
requirements.

Correction of Publication

Accordingly, 26 CFR part 301 is
corrected by making the following
correcting amendment:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 301.7701-2T is added
to read as follows:

§301.7701-2T Business entities;
definitions (temporary).

(a) through (c)(2)(iv) [Reserved]. For
further guidance, see § 301.7701-2(a)
through (c)(2)(iv).

(A) In general. Section § 301.7701—
2(c)(2)(i) (relating to certain wholly
owned entities) does not apply to taxes
imposed under Subtitle C—Employment
Taxes and Collection of Income Tax
(chapters 21, 22, 23, 23A, 24 and 25 of
the Internal Revenue Code). However,
§301.7701-2(c)(2)(i) does apply to
withholding requirements imposed
under section 3406 (backup
withholding). The owner of a business
entity that is disregarded under
§301.7701-2 is subject to the
withholding requirements imposed
under section 3406 (backup
withholding). Section 301.7701—
2(c)(2)(i) also applies to taxes imposed
under Subtitle A, including Chapter 2—
Tax on Self Employment Income. The
owner of an entity that is treated in the
same manner as a sole proprietorship
under § 301.7701-2(a) will be subject to
tax on self-employment income.



71260 Federal Register/Vol. 76,

No. 222 /Thursday, November 17, 2011/Rules and Regulations

(B) [Reserved]. For further guidance,
see §301.7701-2(c)(2)(iv)(B).

(C) Exceptions. For exceptions to the
rule in § 301.7701-2(c)(2)(iv)(B), see
sections 31.3121(b)(3)-1(d), 31.3127—
1(c), and 31.3306(c)(5)-1(d).

(D) through (e)(4) [Reserved]. For
further guidance, see § 301.7701—
2(c)(2)(iv)(D) through (e)(4).

(5) Paragraphs (c)(2)(iv)(A) and
(c)(2)(iv)(C) of this section apply to
wages paid on or after November 17,
2011. For rules that apply to paragraph
(c)(2)(iv)(A) of this section before
November 17, 2011, see 26 CFR part 301
revised as of April 1, 2009. However,
taxpayers may apply paragraphs
(c)(2)(iv)(A) and (c)(2)(iv)(C) of this
section to wages paid on or after January
1, 2009.

(e)(6) through (e)(7) [Reserved]. For
further guidance, see § 301.7701-2(e)(6)
through (e)(7).

(8) Expiration Date. The applicability
of paragraphs (c)(2)(iv)(A) and
(c)(2)(iv)(C) of this section expires on or
before November 14, 2014.

LaNita Van Dyke,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel, (Procedure and Administration).
[FR Doc. 2011-29560 Filed 11-16-11; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG—-2011-1042]
Drawbridge Operation Regulation;
China Basin, San Francisco, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eleventh
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Third
Street Drawbridge across China Basin,
mile 0.0, at San Francisco, CA. The
deviation is necessary to allow the City
of San Francisco to inspect the bridge
structure as required by the U.S.
Department of Transportation. This
deviation allows the bridge to be
secured in the closed-to-navigation
position during the deviation period.
DATES: This deviation is effective from
10 a.m. to 2 p.m. on November 16, 2011.
ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of the docket USCG—

2011-1042 and are available online by
going to http://www.regulations.gov,
inserting USCG—2011-1042 in the
“Keyword” box and then clicking
“Search”. They are also available for
inspection or copying at the Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email David H. Sulouff, Chief, Bridge
Section, Eleventh Coast Guard District;
telephone (510) 437-3516, email
David.H.Sulouff@uscg.mil If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION: The City
of San Francisco requested a temporary
change to the operation of the Third
Street Drawbridge, mile 0.0, over China
Basin, at San Francisco, CA. The
drawbridge navigation span provides a
vertical clearance of 3 feet above Mean
High Water in the closed-to-navigation
position. As required by 33 CFR
117.149, the draw shall open on signal
if at least one hour notice is given to the
San Francisco Department of Public
Works. Navigation on the waterway is
commercial and recreational.

The Third Street Drawbridge will be
secured in the closed-to-navigation
position from 10 a.m. to 2 p.m. on
November 16, 2011, to allow the City of
San Francisco to inspect the bridge
structure as required by the U.S.
Department of Transportation. This
temporary deviation has been
coordinated with the waterway users.
No objections to the proposed
temporary deviation were received.

Vessels that can transit the bridge,
while in the closed-to-navigation
position, may continue to do so at any
time. In the event of an emergency, the
drawbridge can open upon one hour
notice.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: November 3, 2011.

D.H. Sulouff,

Bridge Section Chief, Eleventh Coast Guard
District.

[FR Doc. 2011-29652 Filed 11-16-11; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06—-OAR-2005-TX-0025;
FRL-9489-8]

Approval and Promulgation of
Implementation Plans; Texas;
Revisions to the New Source Review
(NSR) State Implementation Plan (SIP);
General Definitions; Definition of
Modification of Existing Facility

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving, as
proposed July 18, 2011, several
revisions to the State Implementation
Plan (SIP) for the State of Texas that
relate to severable portions of the
definition of “modification of existing
facility” in the general definitions for
the Texas NSR Program. EPA finds that
these changes to the Texas SIP comply
with the Federal Clean Air Act (the Act
or CAA) and EPA regulations, and are
consistent with EPA policies. EPA is
also disapproving a severable portion of
the definition that was proposed for
disapproval on September 23, 2009.
EPA is taking these actions under
section 110 of the Act.

DATES: This final rule is effective
December 19, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R06—-0OAR-2005-TX-0025. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., confidential business information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the Air Permits Section (6PD-R),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 Freedom of
Information Act Review Room between
the hours of 8:30 a.m. and 4:30 p.m.
weekdays except for legal holidays.
Contact the person listed in the FOR
FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
(214) 665—7253 to make an
appointment. If possible, please make
the appointment at least two working
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days in advance of your visit. There will
be a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal is also available
for public inspection at the State Air
Agency listed below during official
business hours by appointment:

Texas Commission on Environmental
Quality (TCEQ), Office of Air Quality,
12124 Park 35 Circle, Austin, Texas
78753.

FOR FURTHER INFORMATION CONTACT: Mr.
Stanley M. Spruiell, Air Permits Section
(6PD-R), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—2733,
telephone (214) 665-7212; fax number
(214) 665—6762; email address

spruiell. stanley@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
any reference to “we,” “us,” or “our” is
used, we mean EPA.

Table of Contents

I. The State’s Submittals

II. What action is EPA taking?

III. EPA’s Evaluation of the Severable
Portions of the Definition of
“Modification of Existing Facility”

A. Approval of 30 TAC 116.10(11)—
Introductory Paragraph of the Definition
of “Modification of Existing Facility”

1. What is the background of the
introductory paragraph of 30 TAC
116.10(11)?

2. What is EPA’s evaluation of the
submitted revisions to the introductory
paragraph of 30 TAC 116.10(11)?

B. Approval of 30 TAC 116.10(11)(C)—
Exclusion for Maintenance and
Replacement of Equipment

1. What is the background of 30 TAC
116.10(11)(C)?

2. What is EPA’s evaluation of the
submitted revisions to 30 TAC
116.11(C)?

C. Approval of 30 TAC 116.10(11)(D)—
Exclusion for an Increase in Annual
Hours of Operation

1. What is the background of 30 TAC
116.10(11)(D)?

2. What is EPA’s evaluation of the
submitted revisions to 30 TAC
116.10(11)(D)?

D. Disapproval of 30 TAC 116.10(11)(G)—
Exclusion of Changes at Certain Natural
Gas Processing, Treating, or Compression
Facilities

1. What is the background of 30 TAC
116.10(11)(G)?

2. What is EPA’s evaluation of the
submitted revisions to 30 TAC
116.10(11)(G)?

3. What are the grounds for disapproval of
30 TAC 116.10(11)(G)?

E. Response to Other Comments on the July
18, 2011, Proposal
IV. Final Action
V. Statutory and Executive Order Reviews

I. The State’s Submittals

On March 13, 1996; July 22, 1998; and
September 4, 2002; the State of Texas
submitted revisions to the Texas State
Implementation Plan (SIP) concerning
the definition of “modification of
existing facility”” for minor source
permitting under Title 30 of the Texas
Administrative Code (30 TAC), Chapter
116—Control of Air Pollution by
Permits for New Construction or
Modification, Subchapter A—
Definitions. The definition of
“modification of existing facility” for
minor NSR permitting is located at 30
TAC 116.10(11) in the September 4,
2002, submittal. The March 13, 1996,
revisions to this definition were
repealed and readopted, and new
versions were submitted to EPA on July
22, 1998. This definition was later
recodified from 30 TAC 116.10(9) to
116.10(11) in a SIP submittal dated
September 4, 2002.

Section 30 TAC 116.10—General
Definitions—is currently approved as
adopted by Texas on August 21, 2002,
and as approved April 14, 2010 (75 FR
19468). As approved, the current SIP
does not include all the definitions
under Section 116.10, including the
definition of “modification of existing
facility” found in Section 116.10(11).
On July 18, 2011 (76 FR 42078), EPA
proposed to approve severable portions
of this definition first adopted by Texas
on February 14, 1996 (submitted March
13, 1996). The next submittal reflects
the Texas repeal and readoption of this
definition as Section 116.10(9) on June
17, 1998 (submitted July 22, 1998). The
regulatory history of the March 13, 1996
submittal was used to evaluate the later
submittals. On July 18, 2011 (76 FR
42078), we proposed to approve
severable portions of the definition
“modification of existing facility” as
submitted on July 22, 1998, and the
redesignation of this definition to
Section 116.10(11) adopted August 21,
2002 (submitted September 4, 2002). We
also proposed to approve Subparagraphs
(C) and (D) of this definition as
submitted July 22, 1998, and September
4, 2002. In response to this proposal, we
received comments from the Texas
Industry Project (TIP) and the BCCA
Appeal Group (BCCAAG).

On September 23, 2009 (74 FR 48450),
EPA proposed to disapprove severable
portions of the definition of
“modification of existing facility”” under
Subparagraph (G). In response to this

proposal, we received comments from
the University of Texas at Austin,
Environmental Clinic (UT
Environmental Clinic).? Today, we
finalize our disapproval of
Subparagraph (G) as not meeting the
requirements of the CAA.

EPA is taking these actions under
section 110 of the Act.

Finally, please note that Texas
submitted further revisions to 30 TAC
116.10 on October 5, 2010. This
includes the removal of two definitions,
the renumbering of other definitions,
and revisions to certain definitions. In
this October 2010 submittal, TCEQ
renumbered the definition of
“modification of existing facility” to
Section 116.10(9) and relettered
Subparagraphs (C) and (D) to
Subparagraphs (B) and (C), respectively,
with no other changes. We are not
acting on the October 5, 2010, SIP
submittal here. We will address the
October 2010 SIP revisions in a separate
action.

Additional information related to
these SIP submittals is contained in the
Technical Support Documents (TSD) for
the September 23, 2009,2 and July 18,
2011,3 proposals, which are in the
docket for this action.

The table below summarizes the
changes that were submitted and are
affected by this action. A summary of
EPA’s evaluation of each section and the
basis for this proposal is discussed in
section III of this preamble. The TSD
includes a detailed evaluation of the
referenced SIP submittals.

1The UT Environmental Clinic forwarded its
comments on behalf of: Environmental Integrity
Project: Environmental Defense Fund; Galveston-
Houston Association for Smog Prevention; Public
Citizen; Citizens for Environmental Justice; Sierra
Club Lone Star Chapter; Community-In-Power and
Development Association; KIDS for Clean Air;
Clean Air Institute of Texas; Sustainable Energy and
Economic Development Coalition; Robertson
County: Our Land, Our Lives; Texas Protecting Our
Land, Water, and Environment; Citizens for a Clean
Environment; Multi-County Coalition; and Citizens
Opposing Power Plants for Clean Air.

2The TSD for the September 23, 2009, proposal
is in the docket as document EPA-R06—OAR-2005—
TX-0025-0007. You can access this TSD on line at:
http://www.regulations.gov/
#!documentDetail;D=EPA-R06-OAR-2005-TX-0025-
0007.

3The TSD for the July 18, 2011, proposal is in the
docket as document EPA-R06—-OAR-2005-TX—
0025-0378. You can access this TSD on line at:
http://www.regulations.gov/
#!documentDetail;D=EPA-R06-OAR-2005-TX-0025-
0378.
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, . Date Date - Date of EPA proposed | Final EPA
Section Title submitted adg%tgcéby Description of change action action
30 TAC 116.10(11) ...... Definition of modifica- 3/13/1996 2/14/1996 | Initial adoption ............ 7/18/2011—proposed | Approval.
tion of existing facil- 7/22/1998 6/17/1998 | Repeal and readoption approval.
ity—Introductory as Section
paragraph. 116.10(9).
9/4/2002 8/21/2002 | Recodification to Sec-
tion 116.10(11).
30 TAC 116.10(11)(C) | Exclusion of mainte- 3/13/1996 2/14/1996 | Initial adoption ............ 7/18/2011—proposed | Approval.
nance and replace- 7/22/1998 6/17/1998 | Repeal and readoption approval.
ment of equipment. as Section
116.10(9)(C).
9/4/2002 8/21/2002 | Recodification to Sec-
tion 116.10(11)(C).
30 TAC 116.10(11)(D) | Exclusion of increase 3/13/1996 2/14/1996 | Initial adoption ............ 7/18/2011—proposed | Approval.
in annual hours of 7/22/1998 6/17/1998 | Repeal and readoption approval.
operation. as Section
116.10(9)(D).
9/4/2002 8/21/2002 | Recodification to Sec-
tion 116.10(11)(D).
30 TAC 116.10(11)(G) | Exclusion of certain 3/13/1996 2/14/1996 | Initial adoption ............ 9/23/2009—proposed | Disapproval.
changes natural gas 7/22/1998 6/17/1998 | Repeal and readoption disapproval.
processing, treating, as Section
or compression fa- 116.10(9)(G).
cilities.
9/4/2002 8/21/2002 | Recodification to Sec-
tion 116.10(11)(G).

In a separate proposal published on
September 23, 2009, 74 FR 48450, EPA
proposed to disapprove severable
provisions in Subparagraphs (A), (B),
and (G) of the definition of
“modification of existing facility” at 30
TAC 116.10(11). In light of revisions
that were submitted on October 5, 2010,
revising the language of Subparagraph
(A) and eliminating Subparagraph (B),
EPA will withdraw its proposed actions
on Subparagraphs (A) and (B) in a
separate action. Subparagraph (A) as it
appears in the October 5, 2010,
submittal will be evaluated and will be
addressed in a separate future action.
Based upon our proposed disapproval of
30 TAC 116.10(11)(G) and our
evaluation of the comments received on
that proposal, EPA is taking final action
to disapprove 30 TAC 116.10(11)(G)
submitted March 13, 1996; July 22,
1998; and September 4, 2002.

II. What action is EPA taking?

We have evaluated severable portions
of the SIP submissions of 30 TAC
116.10(11), which include the
introductory paragraph of the definition
of “modification of existing facility,”
and Subparagraphs (C) and (D) of that
definition for consistency with the CAA,
and NSR regulations for new and
modified sources in 40 CFR part 51. We
have also reviewed the rules for
enforceability and legal sufficiency.

This action addresses severable
portions of the definition of
modification of existing facility under
30 TAC 116.10(11), including the

introductory paragraph and
Subparagraphs (C) and (D) of the
definition submitted March 13, 1996;
July 22, 1998; and September 4, 2002. A
technical analysis of the submittals for
this definition has found that these
changes meet the CAA and 40 CFR part
51. EPA received two comments in
support of this proposal and did not
receive any adverse comments.
Therefore, EPA approves as proposed
the severable portions of the definition
of “modification of existing facility”
under 30 TAC 116.10(11), including the
introductory paragraph of Section
116.10(11) and Subparagraphs (C) and
(D) of this definition, submitted on
March 13, 1996; July 22, 1998; and
September 4, 2002. As discussed earlier,
in a separate SIP submittal dated
October 5, 2010, 30 TAC 116.10(11)
Subparagraphs (C) and (D) were
renamed as 30 TAC 116.10(9) and
Subparagraphs (B) and (C), respectively.
EPA is not acting on the changes
submitted October 2010, and will
address these revisions in a separate
action.

In a separate proposal published on
September 23, 2009 (74 FR 48450), EPA
proposed to disapprove 30 TAC
116.10(11)(G). Based upon our proposed
disapproval of this rule and our
evaluation of the comments received on
our proposed disapproval of Subsection
(G), EPA is taking final action to
disapprove 30 TAC 116.10(11)(G)
submitted March 13, 1996; July 22,
1998; and September 4, 2002.

On September 23, 2009, 74 FR 48450,
EPA also proposed to disapprove
severable provisions in Subparagraphs
(A) and (B) of the definition of
“modification of existing facility.” In
light of revisions that were submitted on
October 5, 2010, revising the language of
Subparagraph (A) and eliminating
Subparagraph (B), EPA will withdraw
its proposed actions on Subparagraphs
(A) and (B) in a separate action.
Subparagraph (A) as it appears in the
October 5, 2010, submittal will be
evaluated and will be addressed in a
separate future action.

II1. EPA’s Evaluation of Severable
Portions of the Definition of
“Modification of Existing Facility”

A. Approval of 30 TAC 116.10(11)—
Introductory Paragraph of the Definition
of “Modification of Existing Facility”

1. What is the background of the
introductory paragraph of 30 TAC
116.10(11)—introductory paragraph?

The TCEQ initially submitted the
introductory paragraph of the general
definition of “modification of existing
facility” on March 13, 1996. On July 22,
1998, TCEQ repealed and resubmitted
this definition as readopted at 30 TAC
116.10(9). On September 4, 2002, TCEQ
submitted revisions that redesignated
this definition to 30 TAC 116.10(11).
The submitted regulatory definition of
the introductory paragraph that we are
addressing here provides that a
modification of an existing facility is
“any physical change in, or change in
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the method of operation of, a facility in
a manner that increases the amount of
air contaminants emitted by the facility
into the atmosphere or which results in
the emission of any air contaminant not
previously emitted.”

2. What is EPA’s evaluation of the
submitted revisions to the introductory
paragraph of 30 TAC 116.10(11)?

EPA approved the definition of
“facility” in Subchapter A: Definitions
on September 6, 2006 (71 FR 52698) as
part of the Texas SIP. “Facility” is
defined as ““[a] discrete or identifiable
structure, device, item, equipment, or
enclosure that constitutes or contains a
stationary source, including
appurtenances other than emission
control equipment. A mine, quarry, well
test, or road is not a facility.” See
approved SIP at 30 TAC 116.10(6). The
submitted regulatory definition for
“modification of existing facility” also
is in Subchapter A, Section 116.10.
Therefore, “existing facility” is limited
by the terms of the SIP definition of
“facility.” In our evaluation of this
introductory paragraph in the submitted
regulatory definition of modification of
existing facility, we compared it to how
“modification” is defined in the CAA
and in our regulations.

The CAA defines modification in
Section 111(a)(4) as “‘any physical
change in, or change in the method of
operation of, a stationary source which
increases the amount of any air
pollutant emitted by such source or
which results in the emission of any
pollutant not previously emitted.” In 40
CFR 52.01(d), the phrases
“modification” and ‘“modified source”
are defined as any physical change in,
or change in the method of operation of,
a stationary source which increases the
emission rate of any air pollutant for
which a national standard has been
promulgated under part 50 of this
chapter or which results in the emission
of any such pollutant not previously
emitted.

The introductory paragraph of 30 TAC
116.10(11) is substantially the same as
the definitions in section 111(a)(4) of
the Act and 40 CFR 52.01(d).

The existence of a different definition
for “major modification,” in Section
116.12—Nonattainment and Prevention
of Significant Review Definitions—that
is applicable for Major NSR 4 serves to

4 Section 116.12 as currently approved in the
Texas SIP applies only to the Major NSR Program
for Nonattainment Review. SIP revisions submitted
February 1, 2006, and March 11, 2011, revised the
definition to apply to both Nonattainment Review
and Prevention of Significant Deterioration. EPA is
currently reviewing these revisions and plans to act
upon them shortly. The definitions in Section

distinguish the provisions in the
introductory paragraph of section
116.10(11) from the Major NSR Program
and limit its application to Minor NSR.

In response to our proposed approval,
we received comments from TIP and
BCCAAG. The commenters agree that
the regulatory language in 30 TAC
116.10(11) is consistent with the CAA
and EPA regulations and that SIP
approval is warranted.

Based upon the proposal and
consideration of the comments we
received, we are approving the
introductory paragraph of 30 TAC
116.10(11), as submitted March 13,
1996; July 22, 1998; and September 4,
2002.

B. Approval of 30 TAC 116.10(11)(C)—
Exclusion for Maintenance and
Replacement of Equipment

1. What is the background of 30 TAC
116.10(11)(C)?

On March 13, 1996, this provision
was submitted as Subparagraph (C)
under the definition of “modification of
existing facility.” In the July 22, 1998,
submittal, the provision was repealed
and resubmitted as 30 TAC 116.10(9)(C).
On September 4, 2002, TCEQ submitted
revisions that redesignated this
definition to 30 TAC 116.10(11)(C). As
submitted, Subparagraph (C) provides
that maintenance or replacement of
equipment components that do not
increase or tend to increase the amount
or change the characteristics of the air
contaminants emitted into the
atmosphere is not a modification to an
existing facility.

2. What is EPA’s evaluation of the
submitted revisions to 30 TAC
116.10(11)(C)?

The submitted Subparagraph (C)
mirrors the definition in the Texas
Clean Air Act (TCCA). Under
Subparagraph (C), any maintenance and
repair of equipment components that
increases emissions, or tends to increase
emissions, will be considered a
modification consistent with the
introductory paragraph of 30 TAC
116.10(11). Accordingly, the limitation
in Subparagraph (C) protects against
increases in emissions and thereby does
not interfere with attainment or
reasonable further progress. The
definition of “‘major modification” in
Section 116.12 has a different exclusion
for routine maintenance, repair, and
replacement. The existence of a
different exclusion in the Section 116.12
that is applicable for Major NSR serves
to distinguish the provisions in

116.12 are effective as State rules and the TCEQ
implements them as part of its Major NSR Program.

paragraph (C) from the Major NSR
Program and limit its application to
Minor NSR.

In response to our proposed approval,
we received comments from TIP and
BCCAAG. The commenters agree that
the regulatory language in 30 TAC
116.10(11)(C) is consistent with the
CAA and EPA regulations and that SIP
approval is warranted.

Based upon the proposal and
consideration of the comments we
received, we are finalizing our approval
of 30 TAC 116.10(11)(C), as submitted
March 13, 1996; July 22, 1998; and
September 4, 2002.

C. Approval of 30 TAC 116.10(11)(D)—
Exclusion for an Increase in Annual
Hours of Operation

1. What is the background of 30 TAC
116.10(11)(D)?

On March 13, 1996, this provision
was submitted as Subparagraph (D)
under the definition of “modification of
existing facility.” In the July 22, 1998,
submittal, the provision was repealed
and resubmitted as 30 TAC
116.10(9)(D). On September 4, 2002,
TCEQ submitted revisions that
redesignated this definition to 30 TAC
116.10(11)(D). As submitted,
Subparagraph (D) provides that an
increase in the annual hours of
operation is not a modification to an
existing facility, unless the existing
facility has received a preconstruction
permit or has been exempted, under
TCAA, §382.057, from preconstruction
permit requirements.

2. What is EPA’s evaluation of the
submitted revisions to 30 TAC
116.10(11)(D)?

The submitted Subparagraph (D)
mirrors the definition in the Texas
Clean Air Act (TCCA). Subparagraph (D)
is similar to 40 CFR 52.01(d)(2)(ii),
which provides that an increase in the
hours of operation shall not be
considered a change in the method of
operation. The operative language in the
submitted Subparagraph (D) is
substantially the same as 40 CFR
52.01(d)(2)(ii). Furthermore,
Subparagraph (D) includes additional
language that clarifies that an increase
in hours of operation may be a
modification for existing minor facilities
having preconstruction permits or
exemptions, under TCAA §382.057 5 for
preconstruction permit requirements.
This language limits the reach of the

5The term “exemptions” is a misnomer.
Exemptions in Texas now are called Permits by
Rule. An “exemption” since 1972 in Texas and in
the Texas SIP, is an authorization to construct and/
or modify if certain conditions are met.
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exclusion in scenarios where an existing
facility is subject to limitations on hours
of operation under the terms of a
preconstruction permit or an exemption.
This is consistent with Federal
requirements in 40 CFR 52.01(d)(2)(ii).
Subparagraph (D) meets the Federal
requirements as described above. Again,
the definition of “major modification”
in Section 116.12 has a different
exclusion for an increase in the annual
hours of operation. The existence of a
different exclusion in the Section 116.12
that is applicable for Major NSR serves
to distinguish the provisions in
paragraph (D) from the Major NSR
Program and limit its application to
Minor NSR.

In response to our proposed approval,
we received comments from TIP and
BCCAAG. The commenters agree that
the regulatory language in 30 TAC
116.10(11)(D) is consistent with the
CAA and EPA regulations and that SIP
approval is warranted.

Based upon the proposal and
consideration of the comments we
received, we are finalizing our approval
of 30 TAC 116.10(11)(D), as submitted
March 13, 1996; July 22, 1998; and
September 4, 2002.

D. Disapproval of 30 TAC
116.10(11)(G)—Exclusions for Changes
at Certain Natural Gas Processing,
Treating, or Compression Facilities

1. What is the background of 30 TAC
116.10(11)(G)?

On March 13, 1996, this provision
was submitted as Subparagraph (G)
under the definition of “modification of
existing facility.” In the July 22, 1998,
submittal, the provision was repealed
and resubmitted as 30 TAC
116.10(9)(D). On September 4, 2002,
TCEQ submitted revisions that
redesignated this definition to 30 TAC
116.10(11)(D). On September 23, 2009,
EPA proposed to disapprove the
submitted revisions relating to 30 TAC
116.10(11)(G).

2. What is EPA’s evaluation of the
submitted revisions to 30 TAC
116.10(11)(G)?

The submittals provide that changes
at certain natural gas processing,
treating, or compression facilities are
not modifications if the change does not
result in an annual emissions rate of any
air contaminant in excess of the volume
for grandfathered facilities. The “annual
emissions rate” is the same as the
“volume emitted at maximum design
capacity;” therefore, this would provide
an exemption for those sources from
permit review for any emission
increases at these facilities. The

requirements of 40 CFR 51.160(e) allow
a State to identify facilities which will
be subject to review under its minor
NSR program and require its minor NSR
SIP to discuss the basis for determining
which facilities will be subject to
review. The submittals, however, do not
contain an applicability statement or
regulatory provision limiting this type
of change to minor NSR. There is no
explanation of the reason for exempting
this type of change from the permitting
SIP requirements. Without the submittal
by the State of an analysis describing
how this exemption does not negate the
major NSR SIP requirements and meets
the minor NSR SIP requirements in 40
CFR 51.160 and the Act’s
antibacksliding requirements in section
110(1), EPA proposed to disapprove this
submitted definition.

In response to our proposed
disapproval, we received comments
from the UT Environmental Clinic
(Clinic) and TCEQ. The Clinic
supported the disapproval of this
exemption from the definition of
modification of existing facility because
the exemption could apply to major
modifications and because TCEQ did
not demonstrate that the exemption will
not interfere with attainment or cause a
violation of a control strategy. EPA
acknowledges that these comments
support its basis for proposing
disapproval of this exemption because it
could allow major modifications
without undergoing review that satisfies
the applicable permitting requirements
for Major NSR under 40 CFR 51.165
and/or 51.166, as applicable. The
exemption may also allow a source to
increase emissions without a
demonstration that such change will not
interfere with attainment or
maintenance of a National Ambient Air
Quality Standard (NAAQS) or cause a
violation of a control strategy. The
TCEQ commented that it will consider
EPA’s comments regarding its proposed
disapproval of 30 TAC 116.10(11)(G),
but provided no information which
demonstrates that this provision meets
the requirements for SIP approval.6

3. What are the grounds for disapproval
of 30 TAC 116.10(11)(G)?

Based upon the September 23, 2009,
proposal and the consideration of
comments provided, EPA is
disapproving the exemption in 30 TAC
116.10(11)(G) on the following grounds:

e This definition exempts changes at
certain natural gas processing, treating,

6 On October 5, 2010, TCEQ submitted a revision
that renumbered 30 TAC 116.10(11)(G) to 30 TAC
116.10(9)(F), but made no changes to the substance
of this provision.

or compression facilities as non-
modifications if the change does not
result in an annual emissions rate of any
air contaminant in excess of the volume
for grandfathered facilities from the
definition of modification of existing
facility. However, TCEQ did not provide
any discussion of the basis for this
exemption as required by 40 CFR
51.160(e).

e The submitted definition includes
no applicability statement or regulatory
provision limiting this type of change to
minor NSR.

e The submitted rule includes no
demonstration that the exempted
change at a natural gas processing,
treating, or compression facility does
not result in an annual emissions rate of
any air contaminant in excess of the
volume for grandfathered facilities, and
does not interfere with attainment or
maintenance of a NAAQS or cause a
violation of a control strategy as
required under 40 CFR 51.161(a).

Based upon the September 23, 2009,
proposal, and consideration of the
comments received, we are finalizing
our disapproval of 30 TAC
116.10(11)(G) as submitted March 11,
1996; July 22, 1998; and September 4,
2002.

E. Response to Other Comments on the
July 18, 2011, Proposal

TIP and BCCAAG commented that
EPA should take into account the
dramatic improvements in Texas’s air
quality in acting on the definition of
“modification of existing facility” and
other SIP revisions. The commenters
assert that Texas’s integrated air
permitting program, including the
definition which EPA now proposes to
approve, has played a key role in
Texas’s air quality success. TIP and
BCCAAG urge EPA to approve the entire
“modification of existing facility’” as
part of this integrated program. The
commenters cite to substantial
reductions in several air pollutants and
reductions in ambient concentrations in
monitored levels of ozone, nitrogen
dioxide, sulfur dioxide, and carbon
monoxide from 1990 to 2009.

Our actions on the severable parts of
the definition of “modification of
existing facility”” are based upon
whether the definition meets the
applicable requirements of the CAA, as
discussed herein. EPA is required to
review a SIP revision submission for
compliance with the CAA and EPA
regulations. CAA 110(k)(3). See also
BCCA Appeal Group v. EPA, 355 F 3d.
817, 822 (5th Cir. 2003), Natural
Resource Defense Council v. Browner,
57 F.3d 1122, 1123 (DC Cir. 1995).
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The submitted data, even if accepted,
does not show that gains are attributable
to the definition of “modification of
existing facility,” and the commenter’s
claim regarding the data does not take
account of SIP-approved control
strategies (both State and Federal
programs) and other Federal and State
programs. The approvals of revisions
which we finalize today are based on
our review of the Texas submittals
following the analysis furnished in the
proposal in accordance with the CAA.

IV. Final Action

Today, EPA is approving the
following revisions to the Texas SIP to
include severable provisions of the
definition of “modification of existing
facility”” under 30 TAC 116.10(11),
submitted March 13, 1996; July 22,
1998; and September 4, 2002. This
includes the following:

¢ 30 TAC 116.10(11)—the
introductory paragraph of the definition
of “modification of existing facility;”

e 30 TAC 116.10(11)(C)—Exclusion
for maintenance and replacement of
equipment; and

e 30 TAC 116.10(11)(D)—Exclusion
for an increase in annual hours of
operation.

Today, EPA is also disapproving the
severable portion of definition of
“modification of existing facility”” under
30 TAC 116.10(11)(G), submitted March
13, 1996; July 22, 1998; and September
4, 2002.

Final action on these revisions on or
before October 31, 2011, will meet
EPA’s obligation on the NSR Rules
Revisions; 112(g) Revisions component
of the May 21, 2009, Settlement
Agreement between EPA and the
Business Coalition for Clean Air Appeal
Group, Texas Association of Business,
and Texas Oil and Gas Association.

EPA is not taking further action on the
following severable provisions of 30
TAC 116.10(11):

e 30 TAC 116.10(11)(E). EPA
disapproved Subparagraph (E) in a
separate action on April 14, 2010, 75 FR
19468. EPA will address any subsequent
submittals containing Subparagraph (E)
as newly revised in a separate action.

e 30 TAC 116.10(11)(F). EPA
disapproved Subparagraph (F) in a
separate action on July 15, 2010, 75 FR
41312. EPA will address any subsequent
submittals containing Subparagraph (F)
as newly revised in a separate action.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under Executive
Orders 12866 and 13563 (76 FR 3821,
January 21, 2011).

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., because this
SIP approval and disapproval under
section 110 and subchapter I, part D of
the Clean Air Act will not in-and-of
itself create any new information
collection burdens but simply approves
and disapproves certain State severable
requirements for inclusion into the SIP.
Burden is defined at 5 CFR 1320.3(b).
Because this final action does not
impose an information collection
burden, the Paperwork Reduction Act
does not apply.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. For
purposes of assessing the impacts of
today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field. This rule will not
have a significant impact on a
substantial number of small entities
because SIP approvals and disapprovals
under section 110 of the Clean Air Act
do not create any new requirements but
simply approve or disapprove
requirements that the States are already
imposing.

Furthermore, as explained in this
action, a severable portion of the

submissions does not meet the
requirements of the Act and EPA cannot
approve the severable portion of the
submissions. The final disapproval will
not affect any existing State
requirements applicable to small
entities in the State of Texas. Federal
disapproval of a severable portion of a
State submittal does not affect its State
enforceability. After considering the
economic impacts of today’s rulemaking
on small entities, and because the
Federal SIP disapproval does not create
any new requirements or impact a
substantial number of small entities, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities.
Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
II of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531—
1538 ““for State, local, or tribal
governments or the private sector.” EPA
has determined that the approval and
disapproval action does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
determines that pre-existing
requirements under State or local law
should not be approved as part of the
Federally-approved SIP. It imposes no
new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

E. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have Federalism
implications.” “Policies that have
Federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
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power and responsibilities among the
various levels of government.”

This action does not have Federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves and disapproves
severable portions of certain State
requirements for inclusion into the SIP
and does not alter the relationship or
the distribution of power and
responsibilities established in the Clean
Air Act. Thus, Executive Order 13132
does not apply to this action.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

This action does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000) because the rule neither imposes
substantial direct compliance costs on
tribal governments, nor preempts tribal
law. Therefore, the requirements of
sections 5(b) and 5(c) of the Executive
Order do not apply to this action.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it is not
an economically significant regulatory
action based on health or safety risks
subject to Executive Order 13045 (62 FR
19885, April 23, 1997). This SIP
approval and disapproval under section
110 and subchapter I, part D of the
Clean Air Act will not in-and-of itself
create any new regulations but simply
disapproves certain State requirements
for inclusion into the SIP.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001) because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement

Act of 1995 (“NTTAA”’), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. NTTAA directs EPA
to provide Congress, through the Office
of Management and Budget,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

The EPA believes that this action is
not subject to requirements of Section
12(d) of NTTAA because application of
those requirements would be
inconsistent with the Clean Air Act.
Today’s action does not require the
public to perform activities conducive
to the use of VCS.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
(February 16, 1994)) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
action. In reviewing SIP submissions,
EPA’s role is to approve or disapprove
state choices, based on the criteria of the
Clean Air Act. Accordingly, this action
merely disapproves certain State
requirements for inclusion into the SIP
under section 110 and subchapter I of
the Clean Air Act and will not in-and-
of itself create any new requirements.
Accordingly, it does not provide EPA
with the discretionary authority to
address, as appropriate,
disproportionate human health or
environmental effects, using practicable
and legally permissible methods, under
Executive Order 12898.

K. Congressional Review Act

The Congressional Review Act,
5 U.S.C. section 801 et seq., as added by
the Small Business Regulatory

Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

L. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 17, 2012.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section

307(b)(2).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations.

Dated: October 31, 2011.

Al Armendariz,
Regional Administrator, Region 6.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7402 et seq.

Subpart SS—Texas

m 2. The table in § 52.2270(c) entitled
“EPA Approved Regulations in the
Texas SIP” is amended under Chapter
116, Subchapter A, by revising the entry
for Section 116.10 to read as follows:

§52.2270 Identification of plan.
* * * * *
(C) * *x %
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EPA-APPROVED REGULATIONS IN THE TEXAS SIP

State-
State citation Title/subject Zﬁg:ﬁi\{g{ EPA approval date Explanation
date

Chapter 116—Control of Air Pollution by Permits for New Construction or Modification

Subchapter A—Definitions

Section 116.10 .............

General Definitions ...

8/21/2002 November 17, 2011,
page number where document

begins].

[Insert FR The SIP does not include para-

graphs (1), (2), (3), (7)(F),
(1N(A), (11)(B), (11)(E), (11)(F),
(11)(G), and (16).

* *

m 3. Section 52.2273 is revised by
adding a new paragraph (g) to read as
follows:

§52.2273 Approval status.

(g) EPA has disapproved the Texas
SIP revision submittals under 30 TAC
Chapter 116—Control of Air Pollution
by Permits for New Construction or
Modification—Subchapter A—
Definitions—Section 116.10(11)(G),
adopted February 14, 1996, and
submitted March 13, 1996; repealed and
re-adopted June 17, 1998, and submitted
July 22, 1998; and adopted August 21,
2002, and submitted September 4, 2002.

[FR Doc. 2011-29641 Filed 11-16-11; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket Nos. 00~168, 00-44; FCC 11—
162]

Standardized and Enhanced
Disclosure Requirements for
Television Broadcast Licensee Public
Interest Obligations; Extension of the
Filing Requirement for Children’s
Television Programming Report (FCC
Form 398)

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission adopts an Order on
Reconsideration that vacates
Standardized and Enhanced Disclosure
Requirements for Television Broadcast
Licensee Public Interest Obligations;
Extension of the Filing Requirement For
Children’s Television Programming
Report (FCC Form 398), MB Docket No.
00-168, 00—44, FCC 07-205, Report &

Order, (““Order”). The Order created a
standardized form for the quarterly
reporting of programming aired in
response to issues facing a television
station’s community and a requirement
that portions of each television station’s
public inspection file be placed on the
Internet. The Order was never
implemented.

DATES: Effective November 17, 2011.
FOR FURTHER INFORMATION CONTACT:
Holly Saurer, Holly.Saurer@fcc.gov of
the Policy Division, Media Bureau, (202)
418-2120.

SUPPLEMENTARY INFORMATION: This is a
summary of the Federal
Communications Commission’s Order
on Reconsideration in MB Docket No.
00-168, 00—44, FCC 11-162, adopted
October 27, 2011, and released October
27, 2011. The full text of this document
is available for public inspection and
copying during regular business hours
in the FCC Reference Center, Federal
Communications Commission, 445 12th
Street SW., CY-A257, Washington, DC
20554. These documents will also be
available via ECFS (http://www.fcc.gov/
cgb/ecfs/). (Documents will be available
electronically in ASCII, Word 97, and/
or Adobe Acrobat.) The complete text
may be purchased from the
Commission’s copy contractor, 445 12th
Street SW., Room CY-B402,
Washington, DC 20554. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an email to
fee504@fcc.gov or call the Commission’s
Consumer and Governmental Affairs
Bureau at (202) 418-0530 (voice), (202)
418-0432 (TTY).

Summary of the Final Rule
I. Introduction

1. In this Order on Reconsideration
we take steps to modernize the way
television broadcasters inform the

public about how they are serving their
communities. We vacate the prior
Report and Order,! thereby resolving
pending petitions for reconsideration of
that order, re-codify the public file rules
in existence prior to adoption of the
Report and Order, and seek comment on
the proposals set forth in a Further
Notice of Proposed Rulemaking.

II. Background

2. One of a television broadcaster’s
fundamental public interest obligations
is to air programming responsive to the
needs and interests of its community of
license. Broadcasters are afforded
considerable flexibility in how they
meet that obligation, but they must
maintain a public inspection file, which
gives the public access to information
about the station’s operations and
enables members of the public to engage
in an active dialogue with broadcast
licensees regarding broadcast service.
Among other things, the public
inspection file must contain an issues/
programs list, which describes the
“programs that have provided the
station’s most significant treatment of
community issues during the preceding
three month period.” The original
Notice of Proposed Rulemaking in this
proceeding grew out of a prior Notice of
Inquiry, which explored the public
interest obligations of broadcast
television stations as they transitioned
to digital.2 In the 2000 NPRM, the

1In the Matter of Standardized and Enhanced
Disclosure Requirements for Television Broadcast
Licensee Public Interest Obligations, Report and
Order, 73 FR 13452 (2007) (“Report and Order”);
In the Matter of Standardized and Enhanced
Disclosure Requirements for Television Broadcast
Licensee Public Interest Obligations, Erratum, 73 FR
30316 (2007).

2 Standardized and Enhanced Disclosure
Requirements for Television Broadcast Licensee
Public Interest Obligations, Notice of Proposed
Rulemaking, 65 FR 62683 (2000) (“NPRM”); In the
Matter of Public Interest Obligations of TV

Continued
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Commission concluded that “making
information regarding how a television
broadcast station serves the public
interest easier to understand and more
accessible will not only promote
discussion between the licensee and its
community, but will lessen the need for
government involvement in ensuring
that a station is meeting its public
interest obligation.” The Commission
tentatively concluded to require
television stations to use a standardized
form to report on how they serve the
public interest. The Commission also
tentatively concluded to require
television licensees to make the
contents of their public inspection files,
including the standardized form,
available on their stations’ Internet Web
sites or, alternatively, on the Web site of
their state broadcasters association. In
2007, the Commission adopted a Report
and Order implementing these
proposals.

3. Following the release of the Report
and Order, the Commission received
petitions for reconsideration from
several industry petitioners and public
interest advocates. The industry
petitioners raised a number of issues
regarding the standardized form and the
online posting requirement, generally
contending that the requirements were
overly complex and burdensome. Public
interest advocates argued that the
political file 3 should be included in the
online public file requirement rather
than exempted as provided in the
Report and Order, and that the
standardized form should be designed
to facilitate the downloading and
aggregation of data for researchers. In
addition, five parties appealed the
Report and Order, and the cases were
consolidated in the United States Court
of Appeals for the DC Circuit. The DC
Circuit granted a petition to hold the
proceeding in abeyance while we
review the petitions for reconsideration.
Challenging the rules in a third forum,
several parties opposed the information
collection contained in the Report and
Order at the Office of Management and
Budget (“OMB”) under the Paperwork
Reduction Act. Because of the multiple
petitions for reconsideration, the
Commission has not transmitted the
information collection to OMB for its
approval, and therefore the rules

Broadcast Licensees, Notice of Inquiry, 65 FR 4211
(1999)(“NOI”).

3 Sections 73.3526(e)(6), 73.3527(e)(5) and
73.1943 of the Commission’s rules require that
stations keep as part of the public inspection files
a “political file.”

adopted in the Report and Order have
never gone into effect.*

4. In June 2011, a working group
including Commission staff, scholars
and consultants released “The
Information Needs of Communities”
(“INC Report”), a comprehensive report
on the current state of the media
landscape.5 The INC Report discussed
both the need to empower citizens to
ensure that broadcasters serve their
communities in exchange for the use of
public spectrum, and also the need to
remove unnecessary burdens on
broadcasters who aim to serve their
communities. The INC Report provided
several recommendations relevant to
this proceeding, including eliminating
unnecessary paperwork and moving
toward an online system for public
disclosures in order to ensure greater
public access. The INC Report also
recommended requiring that when
broadcasters allow advertisers to dictate
content, they disclose the “pay-for-
play” arrangements online as well as on
the air in order to create a permanent,
searchable record of these arrangements
and afford easy access by consumers,
competitors and watchdog groups to
this information. The Report also
suggested that governments at all levels
collect and publish data in forms that
make it easy for citizens, entrepreneurs,
software developers, and reporters to
access and analyze information in order
to enable mechanisms that can present
the data in more useful formats, and
noted that greater transparency by
government and media companies can
help reduce the cost of reporting,
empower consumers, and foster
innovation.

5. In the Order on Reconsideration,
we conclude, in light of the
reconsideration petitions we received
with respect to the Report and Order
and the comments and replies thereto,
that the best course of action is to vacate
the rules adopted in the Report and
Order and develop a new record upon
which we can evaluate our public file
and standardized form requirements.

III. Order on Reconsideration

6. We issued the 2007 Report and
Order to modernize broadcasters’
traditional public file requirement to

4 See also 47 CFR 73.3526, effective date nt. 2; 47
CFR 73.3526, effective date note; 47 CFR 73.1201,
effective date note 2.

5“The Information Needs of Communities: The
Changing Media Landscape in a Broadband Age,”
by Steven Waldman and the Working Group on
Information Needs of Communities (June 2011),
available at http://www.fcc.gov/infoneedsreport. As
noted in the INC Report, the views of the report “do
not necessarily represent the views of the Federal
Communications Commission, its Commissioners
or any individual Bureaus or Offices.” Id. at 362.

improve the public’s access to
information on how the stations are
serving their local communities. We
remain dedicated to that objective and
to bringing broadcast disclosure into the
21st century. Nonetheless, the
reconsideration petitions we received
from broadcasters and public interest
advocates and the responses thereto
have persuaded us to reexamine the
balance we struck in 2007 between
public access to station information and
the burden providing such access
imposes on broadcasters. In particular,
the Report and Order was based upon
an NOI and an NPRM that were issued
over a decade ago, and the record upon
which those rules were adopted does
not reflect the rapid technological
advances that have occurred over the
last ten years. Furthermore, the Report
and Order was issued approximately
three and a half years ago, and since
then we have seen even more
technological and marketplace changes
that may be pertinent to our
consideration of broadcasters’ public
disclosure obligations. In light of these
considerations, we conclude that the
best course of action is to take a fresh
look at the policy issues raised in this
proceeding.

7. We further conclude that we should
vacate the Report and Order. The rules
adopted in that order cannot take effect
without OMB approval of the
information collection under the
Paperwork Reduction Act, and we see
no reason to undertake that process
given our decision to take a fresh look
at the issues. Accordingly, vacating the
Report and Order will have no practical
effect on any party. Moreover, the
record compiled thus far in this
proceeding will continue to be available
to any party going forward, and it will
also be incorporated into the new
docket we will create to focus on the
standardized form. In these
circumstances, we see no benefit to
keeping the Report and Order in place,
and by vacating that decision, we
remove any procedural or regulatory
uncertainty that might otherwise arise if
we failed to take action to respond to
the reconsideration petitions that have
been filed while moving forward to
reevaluate the issues.6 Although the

6 The Commission has inherent authority to
revisit its policy determinations at any time, and
when it does so, it ‘“need not demonstrate to a
court’s satisfaction that the reasons for the new
policy are better than the reasons for the old one;
it suffices that the new policy is permissible under
the statute, that there are good reasons for it, and
that the agency believes it to be better, which the
conscious change of course adequately indicates.”
FCCv. Fox Television Stations, Inc., 129 S. Ct.
1800, 1811 (2009). For these reasons, we do not
believe that the Report and Order in any way binds
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2007 rules never became effective, they
appear in the Code of Federal
Regulations (‘““CFR”), while the pre-
existing public file rules, which remain
in effect, were removed from the CFR.
For purposes of clarification, these pre-
existing public file rules are being
added back to the CFR, as reflected in
the rules as outlined in the document.
We believe that it is important to re-
codify the existing rules, so that the CFR
reflects the rules in existence at this
time, and so that the public and stations
can clearly find the public file and
station identification requirements.

8. For the foregoing reasons, we grant
the petitions for reconsideration that
were filed, to the extent our vacatur of
the Report and Order grants the relief
requested by the petitions. In all other
respects, the reconsideration petitions
are dismissed as moot.

IV. Procedural Matters

9. The Commission will send a copy
of this Order on Reconsideration to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

V. Ordering Clauses

10. Accordingly, It Is Ordered that
pursuant to the Sections 4(i), 303 and
405 of the Communications Act, 47
U.S.C. 154(i), 303, and 405, the Report
and Order released on January 24, 2008
in the above captioned proceeding is
Vacated on our own motion, and 47
CFR 73.1201(b), 3526(b) and (e)(11) and
3527(b) and (e)(8) will be re-codified
consistent with the rules outlined in
this document.

11. It Is Further Ordered that pursuant
to Sections 4(i), and 405 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i) and 405, and
Section 1.106 of the Commission’s rules,
47 CFR 1.106, the Petitions for
Reconsideration filed by the petitioners
listed in Appendix A Are Hereby
Granted In Part and Are Otherwise
Dismissed As Moot.

List of Subjects in 47 CFR Part 73

Television.

or constrains our ability to reexamine our policies
based upon an updated record. In the same vein,
our decision to vacate the Report and Order should
not be interpreted as an affirmative rejection of the
rules or policies contained therein. Thus, our
decision to take a fresh look does not preclude us
from deciding that certain aspects of the Report and
Order were correctly decided and should be re-
adopted.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read:

Authority: 47 U.S.C. 154, 303, 334, 336,
and 339.

§73.1201 [Amended]

m 2. Section 73.1201 is amended by
removing paragraph (b)(3).

m 3. Section 73.3526 is amended by
removing paragraphs (b)(1) and (b)(2)
and (e)(9)(iii); and revising paragraphs
(b) introductory text and (e)(11)(i) to
read as follows:

§73.3526 Local public inspection file of
commercial stations.
* * * * *

(b) Location of the file. The public
inspection file shall be maintained at
the main studio of the station. An
applicant for a new station or change of
community shall maintain its file at an
accessible place in the proposed
community of license or at its proposed
main studio.

* * * * *

(e)(11)(i) TV issues/programs lists. For
commercial TV and Class A broadcast
stations, every three months a list of
programs that have provided the
station’s most significant treatment of
community issues during the preceding
three month period. The list for each
calendar quarter is to be filed by the
tenth day of the succeeding calendar
quarter (e.g., January 10 for the quarter
October—December, April 10 for the
quarter January—March, etc.) The list
shall include a brief narrative describing
what issues were given significant
treatment and the programming that
provided this treatment. The description
of the programs shall include, but shall
not be limited to, the time, date,
duration, and title of each program in
which the issue was treated. The lists
described in this paragraph shall be
retained in the public inspection file
until final action has been taken on the
station’s next license renewal
application.

* * * * *

m 4. Section 73.3527 is amended by
removing paragraphs (b)(1), (b)(2),
(e)(8)(i) and (e)(8)(ii); and revising

paragraphs (b) introductory text and
(e)(8) introductory text to read as
follows:

§73.3527 Local public inspection file of
noncommercial educational stations.

* * * * *

(b) Location of the file. The public
inspection file shall be maintained at
the main studio of the station. An
applicant for a new station or change of
community shall maintain its file at an
accessible place in the proposed
community of license or at its proposed
main studio.

* * * * *

(e)(8) Issues/Programs Lists. For
nonexempt noncommercial educational
broadcast stations, every three months a
list of programs that have provided the
station’s most significant treatment of
community issues during the preceding
three month period. The list for each
calendar quarter is to be filed by the
tenth day of the succeeding calendar
quarter (e.g., January 10 for the quarter
October-December, April 10 for the
quarter January—March, etc.). The list
shall include a brief narrative describing
what issues were given significant
treatment and the programming that
provided this treatment. The description
of the programs shall include, but shall
not be limited to, the time, date,
duration, and title of each program in
which the issue was treated. The lists
described in this paragraph shall be
retained in the public inspection file
until final action has been taken on the
station’s next license renewal
application.

* * * * *
[FR Doc. 2011-29505 Filed 11-16-11; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 101126521-0640-02]
RIN 0648-XA821

Fisheries of the Exclusive Economic
Zone Off Alaska; Greenland Turbot in
the Bering Sea Subarea of the Bering
Sea and Aleutian Islands Management
Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; apportionment
of reserves; request for comments.
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SUMMARY: NMF'S apportions amounts of
the non-specified reserve to the initial
total allowable catch of Greenland
turbot in the Bering Sea subarea of the
Bering Sea and Aleutian Islands
management area. This action is
necessary to allow fishing operations to
continue. It is intended to promote the
goals and objectives of the fishery
management plan for the Bering Sea and
Aleutian Islands management area.
DATES: Effective November 14, 2011,
through 2400 hrs, Alaska local time,
December 31, 2011. Comments must be
received at the following address no
later than 4:30 p.m., Alaska local time,
November 29, 2011.

ADDRESSES: You may submit comments
on this document, identified by NOAA—
NMFS-2011-0271, by any of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal http://
www.regulations.gov. To submit
comments via the e-Rulemaking Portal,
first click the “submit a comment” icon,
then enter NOAA-NMFS-2011-0271 in
the keyword search. Locate the
document you wish to comment on
from the resulting list and click on the
“Submit a Comment” icon on that line.

e Mail: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Mail comments to P.O.
Box 21668, Juneau, AK 99802—-1668.

e Fax: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Fax comments to (907)
586-7557.

e Hand delivery to the Federal
Building: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Deliver comments to
709 West 9th Street, Room 420A,
Juneau, AK.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will

generally be posted for public viewing
on http://www.regulations.gov without
change. All personal identifying
information (e.g., name, address)
submitted voluntarily by the sender will
be publicly accessible. Do not submit
confidential business information, or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word or Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, (907) 586—7269.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
Bering Sea and Aleutian Islands (BSAI)
exclusive economic zone according to
the Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2011 initial total allowable catch
(ITAC) of Greenland turbot in the Bering
Sea subarea was established as 2,975
metric tons (mt) by the final 2011 and
2012 harvest specifications for
groundfish of the BSAI (76 FR 11139,
March 1, 2011). In accordance with
§679.20(a)(3) the Regional
Administrator, Alaska Region, NMFS,
has reviewed the most current available
data and finds that the ITAC for
Greenland turbot in the Bering Sea
subarea needs to be supplemented from
the non-specified reserve in order to
promote efficiency in the utilization of
fishery resources in the BSAI and allow
fishing operations to continue.

Therefore, in accordance with
§679.20(b)(3), NMFS apportions from
the non-specified reserve of groundfish
150 mt to the Greenland turbot ITAC in
the Bering Sea subarea. This
apportionment is consistent with
§679.20(b)(1)(i) and does not result in
overfishing of a target species because
the revised ITAC is equal to or less than
the specifications of the acceptable
biological catch in the final 2011 and
2012 harvest specifications for

groundfish in the BSAI (76 FR 11139,
March 1, 2011).

The harvest specification for the 2011
Greenland turbot ITAC included in the
harvest specifications for groundfish in
the BSAI is revised as follows: 3,125 mt
for Greenland turbot in the Bering Sea
subarea.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA) finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) and 679.20(b)(3)(iii)(A)
as such a requirement is impracticable
and contrary to the public interest. This
requirement is impracticable and
contrary to the public interest as it
would prevent NMFS from responding
to the most recent fisheries data in a
timely fashion and would delay the
apportionment of the non-specified
reserves of groundfish to the Greenland
turbot fishery in the Bering Sea subarea.
Immediate notification is necessary to
allow for the orderly conduct and
efficient operation of this fishery, to
allow the industry to plan for the fishing
season, and to avoid potential
disruption to the fishing fleet and
processors. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of November 8, 2011.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Under § 679.20(b)(3)(iii), interested
persons are invited to submit written
comments on this action (see
ADDRESSES) until November 29, 2011.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801, et seq.
Dated: November 14, 2011.

Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2011-29730 Filed 11-14-11; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 457
[Docket No. FCIC-11-0006]
RIN 0563—-AC32

Common Crop Insurance Regulations;
Fresh Market Tomato (Dollar Plan)
Crop Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to amend
the Common Crop Insurance
Regulations, Fresh Market Tomato
(Dollar Plan) Crop Provisions. The
intended effect of this action is to
provide policy changes, to clarify
existing policy provisions to better meet
the needs of insured producers, and to
reduce vulnerability to program fraud,
waste, and abuse. The proposed changes
will be effective for the 2013 and
succeeding crop years.

DATES: Written comments and opinions
on this proposed rule will be accepted
until close of business December 19,
2011 and will be considered when the
rule is to be made final.

ADDRESSES: FCIC prefers that comments
be submitted electronically through the
Federal eRulemaking Portal. You may
submit comments, identified by Docket
ID No. FCIC-11-0006, by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Director, Product
Administration and Standards Division,
Risk Management Agency, United States
Department of Agriculture, P.O. Box
419205, Kansas City, MO 64133—-6205.
All comments received, including those
received by mail, will be posted without
change to http://www.regulations.gov,
including any personal information
provided, and can be accessed by the

public. All comments must include the
agency name and docket number or
Regulatory Information Number (RIN)
for this rule. For detailed instructions
on submitting comments and additional
information, see http://
www.regulations.gov. If you are
submitting comments electronically
through the Federal eRulemaking Portal
and want to attach a document, we ask
that it be in a text-based format. If you
want to attach a document that is a
scanned Adobe PDF file, it must be
scanned as text and not as an image,
thus allowing FCIC to search and copy
certain portions of your submissions.
For questions regarding attaching a
document that is a scanned Adobe PDF
file, please contact the RMA Web
Content Team at (816) 823—4694 or by

email at rmaweb.content@rma.usda.gov.

Privacy Act: Anyone is able to search
the electronic form of all comments
received for any dockets by the name of
the individual submitting the comment
(or signing the comment, if submitted
on behalf of an association, business,
labor union, efc.). You may review the
complete User Notice and Privacy
Notice for Regulations.gov at http://
www.regulations.gov/#!privacyNotice.
FOR FURTHER INFORMATION CONTACT:
Director, Product Administration and
Standards Division, Risk Management
Agency, United States Department of
Agriculture, Beacon Facility, Stop 0812,
Room 421, P.O. Box 419205, Kansas
City, MO 641416205, telephone (816)
926-7730.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
non-significant for the purposes of
Executive Order 12866 and, therefore, it
has not been reviewed by the Office of
Management and Budget (OMB).

Paperwork Reduction Act of 1995

Pursuant to the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35), the collections of
information in this rule have been
approved by OMB under control
number 0563—0053.

E-Government Act Compliance

FCIC is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen

access to Government information and
services, and for other purposes.

Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and Tribal governments and the private
sector. This rule contains no Federal
mandates (under the regulatory
provisions of title I of the UMRA) for
State, local, and Tribal governments or
the private sector. Therefore, this rule is
not subject to the requirements of
sections 202 and 205 of UMRA.

Executive Order 13132

It has been determined under section
1(a) of Executive Order 13132,
Federalism, that this rule does not have
sufficient implications to warrant
consultation with the States. The
provisions contained in this rule will
not have a substantial direct effect on
States, or on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation will not have substantial
and direct effects on Tribal governments
and will not have significant Tribal
implications.

Regulatory Flexibility Act

FCIC certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. Program requirements for the
Federal crop insurance program are the
same for all producers regardless of the
size of their farming operation. For
instance, all producers are required to
submit an application and acreage
report to establish their insurance
guarantees and compute premium
amounts, and all producers are required
to submit a notice of loss and
production information to determine the
amount of an indemnity payment in the
event of an insured cause of crop loss.
Whether a producer has 10 acres or
1000 acres, there is no difference in the
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kind of information collected. To ensure
crop insurance is available to small
entities, the Federal Crop Insurance Act
authorizes FCIC to waive collection of
administrative fees from limited
resource farmers. FCIC believes this
waiver helps to ensure that small
entities are given the same opportunities
as large entities to manage their risks
through the use of crop insurance. A
Regulatory Flexibility Analysis has not
been prepared since this regulation does
not have an impact on small entities,
and, therefore, this regulation is exempt
from the provisions of the Regulatory
Flexibility Act (5 U.S.C. 605).

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This proposed rule has been reviewed
in accordance with Executive Order
12988 on civil justice reform. The
provisions of this rule will not have a
retroactive effect. The provisions of this
rule will preempt State and local laws
to the extent such State and local laws
are inconsistent herewith. With respect
to any direct action taken by FCIC or to
require the insurance provider to take
specific action under the terms of the
crop insurance policy, the
administrative appeal provisions
published at 7 CFR part 11 must be
exhausted before any action against
FCIC for judicial review may be brought.

Environmental Evaluation

This action is not expected to have a
significant economic impact on the
quality of the human environment,
health, or safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Background

FCIC proposes to amend the Common
Crop Insurance Regulations (7 CFR part
457) by revising § 457.139 Fresh Market
Tomato (Dollar Plan) Crop Provisions, to
be effective for the 2013 and succeeding
crop years. Several requests have been
made for changes to improve the
coverage offered, address program
integrity issues, simplify program

administration, and improve clarity of
the policy provisions.

The proposed changes are as follows:

1. FCIC proposes to remove the
paragraph immediately preceding
section 1 which refers to the order of
priority in the event of a conflict. This
same information is contained in the
Common Crop Insurance Policy Basic
Provisions (Basic Provisions). Therefore,
it is duplicative and no longer necessary
in the Crop Provisions. Also FCIC
proposes to remove all references to
section titles of the Basic Provisions.
This information is currently contained
in parenthesis following references to
section numbers of the Basic Provisions
throughout the Crop Provisions. The
section numbers should provide
sufficient guidance to locate the
applicable provision.

2. Section 1—FCIC proposes to add a
new definition of ““allowable cost” to
specify the dollar amount per carton for
harvesting, packing and handling costs
(as shown in the Special Provisions) for
the purpose of computing the total value
of production to be counted. The
allowable cost per carton contained in
the Special Provisions will be
subtracted from the price received for
each carton of sold harvested
production to obtain the value of
production to count.

FCIC proposes to add a new definition
of “amount of insurance per acre”
because the term is currently used in the
Crop Provisions but was not previously
defined. The definition specifies the
dollar amount of coverage per acre is
obtained by multiplying the reference
maximum dollar amount shown in the
actuarial documents by the coverage
level percentage you elect. In the
settlement of claim section, the amount
of insurance per acre minus the total
dollar value of production to count per
acre determines if an indemnity is
payable to the insured.

FCIC proposes to add a new definition
of “fresh market tomatoes’” because the
term is currently used in the Crop
Provisions but was not previously
defined. The definition specifies they
are field grown mature green or ripe
fresh market tomatoes that meet the
Agricultural Marketing Service United
States Standards for Grades of Fresh
Tomatoes; and the applicable Florida
Federal Marketing Order and Florida
Tomato Committee Regulations, or their
successors. The above Florida Federal
Marketing Order and Florida Tomato
Committee rules and regulations that
currently apply to these field grown
fresh market tomato types and varieties
do not include ‘‘greenhouse”,
“hydroponic, “heirloom” and other
varieties of tomatoes that are not field

grown and do not comply with these
rules and regulations.

FCIC proposes to add a new definition
of “minimum value”” because the
minimum value amount shown in the
Special Provisions and used in the
Settlement of Claim provisions was not
previously defined. Minimum value is
used to value appraised and unsold
harvested production to count. In
calculating the total value of all sold
harvested production to count, the price
received for each carton of fresh market
tomatoes minus the allowable costs per
carton cannot be less than the minimum
value, unless the Minimum Value
Option is elected.

FCIC proposes to add a new definition
of “penhookers” because these are
individuals who purchase the right to
salvage fresh market tomatoes remaining
in the field after the insureds complete
their harvests on the unit. Any salvage
value paid to the insured will be added
to the final dollar value of the
production to count.

FCIC proposes to add a new definition
of “price received” to clarify that it is
the gross dollar amount per carton
received by the producer before
deductions for allowable costs.

FCIC proposes to add a new definition
of “registered handler” to identify those
individuals who are specifically
certified by the Florida Tomato
Committee or successor entity to inspect
and enforce all the handling regulations
for shipment of fresh market tomatoes.

FCIC proposes to revise and clarify
the definition of “acre” by removing the
phrase “43,560 square feet of land” and
replacing it with the phrase “43,560
square feet of planted acreage.” This
change helps clarify that substantial
square footage being used for other
purposes such as roadways or irrigation
canals should not be included in the
calculation of planted acreage.

FCIC proposes to revise the definition
of “direct marketing” to include
“registered handler” in the list of
examples of an intermediary.

FCIC proposes to revise the definition
of “harvest” by replacing the phrase “on
the unit” with the phrase “from the
plants” and clarifying that any fresh
market tomatoes salvaged by
penhookers is not considered a harvest
since the grower does not incur any
picking or harvesting costs. However,
any salvage value paid to the producer
by the penhooker will be included in
the total dollar value of production to
count.

FCIC proposes to revise and clarify
the definition of “plant stand”” by
replacing the word “insurable” with the
word “insured”.
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FCIC proposes to revise and clarify
the definition of “potential production”
by removing paragraphs (a) and (b) in
the current policy definition. The
current crop provisions use the
terminology “‘classification size” and ““6
x 7 (2—8/32 inch minimum diameter) or
larger” which excludes all other size
classifications under the Agricultural
Marketing Service United States
Standards for Grades of Fresh Tomatoes,
the Florida Federal Marketing Order,
and the Florida Tomato Committee
Regulations. FCIC also proposes to
replace the phrase “mature green or ripe
tomatoes”” with the phrase “field grown
mature green or ripe fresh market
tomatoes” to clarify this is the primary
growing practice recognized and
governed by the Florida Tomato
Committee Regulations, or successor
entity. FCIC proposes to revise section
8 to limit insurability to field grown
tomatoes.

FCIC proposes to remove the
definition of “planted acreage” because
this definition is contained in the Basic
Provisions. Therefore, this definition is
duplicative and no longer necessary in
the Crop Provisions.

FCIC proposes to remove the
definition of “practical to replant”
because this definition is contained in
the Basic Provisions. Therefore, this
definition is duplicative and no longer
necessary in the Crop Provisions.

3. Section 3—FCIC proposes to revise
the table under section (3)(d) by
removing the column “Length of time if
Direct Seeded” because the use of
transplanted tomatoes is now the
primary planting method being used in
the Florida Tomato Committee regulated
area. FCIC historical data indicates only
one ‘“direct seeded” policy was insured
in the regulated area in the last decade.
However, a new provision is being
proposed in section 8(c)(4) for direct
seeded tomatoes to be insured by
written agreement only. FCIC proposes
to remove all other references to direct
seeded from the policy.

FCIC proposes to revise section 3(e) to
clarify any acreage of fresh market
tomatoes damaged in the first, second,
or third stage to the extent that the
majority of producers in the area would
not normally further care for the crop,
the indemnity payable for such acreage
will be based on the stage guarantee the
plants achieved when the insured cause
of loss occurred, even if the producer
continues to care for the damaged
tomatoes. This is consistent with the
provisions of other similar crops
policies. If the producer continues to
care for the damaged tomato acreage,
any appraised or harvested production

will be included in the dollar value of
production to count.

4. Section 8—FCIC proposes to revise
the introductory paragraph to clarify
only field grown mature green or ripe
fresh market tomato types and varieties
will be insurable as specified in the
Special Provisions for which a premium
rate is provided in the actuarial
documents, and allowed by the Florida
Tomato Committee.

Also, FCIC proposes to remove the
current language in section 8(c)(4)
because cherry, grape and plum field
grown fresh market tomatoes will now
be insurable if allowed by Special
Provisions and premium rates are listed
in the actuarial documents.

FCIC also proposes adding new
language in section 8(c)(4) allowing
direct seeded field grown fresh market
tomatoes to be insured by written
agreement.

5. Section 9—FCIC proposes to revise
section 9(b)(1)(iii) by removing the
direct seeded reference “‘or 60 days of
direct seeding” because such tomatoes
are only insurable by written agreement,
which will contain the terms and
conditions of insurance.

FCIC also proposes to add
‘“strawberries” in section 9(b)(3) to the
list of crops that require soil fumigation
before planting fresh market tomatoes.
Strawberries are susceptible to
nematode damage and pose the same
risk of nematodes to new fresh market
tomato planted acreage as these other
crops.

6. Section 10—FCIC proposes to
clarify section 10(e) by stating ““Final
harvest on the unit” since this policy
allows additional basic units by
planting period and some counties have
multiple planting periods.

FCIC also proposes to revise section
10(f) to remove the reference to direct
seeding since the practice is proposed to
be only insurable by written agreement.

7. Section 11—FCIC proposes to
revise and clarify section 11(b)(2) by
revising the current language to clarify
that insurance will not be provided
against any loss of production due to the
failure to harvest in a timely manner or
failure to market the tomatoes, unless
such failure is due to an insured cause
of loss that occurs during the insurance
period. For example, the policy does not
cover the inability to market the insured
crop due to quarantine, boycott, or
refusal of any person to accept
production.

8. Section 14(b)(4)(ii)—FCIC proposes
to remove the provisions pertaining to
the 1998 and 1999 crop years because
they are obsolete. This change allows
the catastrophic risk percentage of
coverage to be changed if necessary.

FCIC proposes to add an example of
a claim for indemnity after section
14(b)(5).

FCIC proposes to revise the language
in section 14(c)(2)(i) to explain
appraised potential production will be
determined for claim purposes on any
fresh market tomato acreage that has not
been harvested the required number of
times as specified in the Special
Provisions. FCIC also proposes
removing the reference to “‘ground-
culture” tomato planting since this
planting practice is no longer used.

FCIC proposes to revise section
14(c)(3) by adding a new section 14(c)(4)
to separate and clarify the settlement of
claims procedures for sold harvested
and unsold harvested production.
Section 14(c)(3) describes the total value
of all sold harvested production and the
use of allowable costs in determining
the total dollar value of production to
count. The last sentence currently in
section (14)(c)(3) is now the last
sentence in section (14)(c)(4). Section
14(c)(4) as proposed will describe the
total value of all unsold harvested
production and using the minimum
value shown in the Special Provisions
in determining the total dollar value of
production to count.

FCIC proposes adding a new section
14(c)(5) to clarify any salvage value paid
to the insured by penhookers will be
added to the total dollar value of
production to count.

9. Section 16—FCIC proposes revising
section 16(a)(1) and 16(b)(2) of the
current policy Minimum Value Option
by removing the Minimum Value
Option II. Allowing the Minimum Value
Option II price to go down to zero has
resulted in unfavorable loss experience
and program abuse. This change will
improve the integrity of the Minimum
Value Option benefit.

FCIC also proposes revising section
(16)(b)(1)(ii) by changing the phrase
“For marketable production that is not
sold,” to “For unsold harvested
production,”. The new wording is
consistent with the wording in section
(14)(c)(4).

FCIC proposes to add an example of
a claim for indemnity after paragraph
16(c).

Other minor changes have been made
to make the provisions more effective
and consistent with other similar Crop
Provisions.

List of Subjects in 7 CFR Part 457

Crop insurance, Fresh market tomato
(dollar plan), Reporting and
recordkeeping requirements.
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Proposed Rule

Accordingly, as set forth in the
preamble, the Federal Crop Insurance
Corporation proposes to amend 7 CFR
part 457 effective for the 2013 and
succeeding crop years as follows:

PART 457—COMMON CROP
INSURANCE REGULATIONS

1. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(0).

2. Amend §457.139 as follows:

a. Revise the introductory text;

b. Remove the paragraph immediately
preceding section 1;

c. Amend section 1 by:

i. Adding definitions for “allowable
cost,” “amount of insurance per acre,”
“fresh market tomatoes,” “minimum
value,” “penhookers,” “price received,”
and “registered handler;”

ii. Removing the definitions of
“planted acreage” and “practical to
replant;”

iii. Revising the definitions of ““acre,”
“direct marketing,” “harvest,” “plant
stand,” and “‘potential production;” and

iv. Amending the definition of “crop
year” by removing the phrase “of ‘crop
year’ contained in section 1
(Definitions) of the Basic Provisions
(§457.8)” and adding the phrase
“contained in the Basic Provisions” in
its place.

d. Amend section 3 by:

i. Removing the phrases “(Insurance
Guarantees, Coverage Levels, and Prices
for Determining Indemnities)” and
“(§457.8)” in paragraphs (a) and (c);

ii. Revising the table in paragraph (d);
and

iii. Revising paragraph (e).

e. Amend section 4 by removing the
phrases “(Contract Changes)” and
“(§457.8).”

f. Amend section 5 by removing the
phrases “(Life of Policy, Cancellation,
and Termination)” and “(§ 457.8).”

g. Amend section 6 introductory text
by removing the phrases “(Report of
Acreage)” and “(§457.8).”

h. Amend section 7 by:

i. Removing the phrases “(Annual
Premium)” and “(§457.8);” and

ii. Removing the phrase “(e.g., fall
direct-seeded irrigated))” and adding
the phrase “(e.g., fall transplanted
irrigated)” in its place.

i. Amend section 8 by:

i. Revising the introductory text; and

ii. Revising paragraph (c)(4).

j. Amend section 9 by:

9 ¢

i. Removing the phrases ““(Insurable
Acreage)” and “(§457.8)” in paragraphs
(a) and (b);

ii. Removing the phrase “or 60 days
of direct seeding” in paragraph
(b)(1)(iii);

iii. Removing the word “‘satisfied”
and adding the word “met” in its place
in paragraph (b)(2); and

iv. Revising paragraph (b)(3).

k. Amend section 10 by:

i. Revising the introductory
paragraph;

ii. Revising paragraph (e); and

iii. Revising paragraph (f).

1. Amend section 11 by:

i. Removing the phrases ““‘(Causes of
Loss)” and “(§457.8)” in paragraphs (a)
and (b);

ii. Revising paragraph (b)(2).

m. Amend section 12(a) and 12(c) by
removing the phrases “(Replanting
Payment)” and “(§457.8).”

n. Amend section 13 by removing the
phrases “(Duties in the Event of Damage
or Loss)” and ““(§457.8).”

0. Amend section 14 by:

i. Revising paragraph (b)(4)(ii);

ii. Adding an example following
paragraph (b)(5);

iii. Revising paragraph (c)(2)(i);

iv. Revising paragraph (c)(3);

v. Adding a new paragraph (c)(4); and

vi. Adding a new paragraph (c)(5).

p. Revise section 16.

g. Adding an example following
paragraph 16(c).

The revised and added text reads as
follows:

§457.139 Fresh market tomato (dollar
plan) crop insurance provisions.

The fresh market tomato (dollar plan)
crop insurance provisions for the 2013
and succeeding crop years are as

follows:
* * * * *

1. Definitions

Acre. 43,560 square feet of planted
acreage when row widths do not exceed
six feet. If row widths exceed six feet,
the land area on which at least 7,260
linear feet of rows are planted.

Allowable cost. The dollar amount per
carton for harvesting, packing, and
handling as stated in the Special
Provisions.

Amount of insurance per acre. The
dollar amount of insurance per acre
obtained by multiplying the reference
maximum dollar amount shown in the
actuarial documents by the coverage

level percentage you elect.
* * * * *

Direct marketing. The sale of the
insured crop directly to consumers
without the intervention of an
intermediary such as a registered
handler, wholesaler, retailer, packer,
processor, shipper or buyer. Examples
of direct marketing include selling
through an on-farm or roadside stand,
farmer’s market, and permitting the
general public to enter the field for the
purpose of picking all or a portion of the
crop.

* * * * *

Fresh Market Tomatoes. Field grown
mature green or ripe fresh market
tomatoes that meet the Agricultural
Marketing Service United States
Standards for Grades of Fresh Tomatoes;
and the applicable Federal Marketing
Order and Florida Tomato Committee
Regulations, or their successors.

Harvest. The picking of tomatoes from
the plants, excluding fresh market
tomatoes salvaged by penhookers.

* * * * *

Minimum value. The dollar amount
per carton shown in the Special
Provisions we will use to value
appraised and marketable production to
count.

Penhookers. Individuals who
purchase the right to salvage tomatoes
remaining in the field after commercial
harvests are completed.

Plant stand. The number of live
plants per acre prior to the occurrence

of an insured cause of loss.
* * * * *

Potential production. The number of
cartons of mature green or ripe field
grown fresh market tomatoes that the
tomato plants will or would have
produced per acre assuming normal
growing conditions and practices by the
end of the insurance period.

Price received. The gross dollar
amount per carton received by the
producer before deductions of allowable
costs.

Registered handler. A person or entity
officially certified by the Florida
Tomato Committee, or successor entity,
to inspect and enforce all the handling
regulations for fresh market tomatoes,
and report the required packout data to

the Florida Tomato Committee.
* * * * *

3. Amounts of Insurance and Production

Stages
(d) * *x %
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Percent of the amount of insurance per acre
that you selected

Length of time if transplanted

From planting through the 29th day after planting.

From the 30th day after planting until the beginning of stage 3.

From the 60th day after planting until the beginning of the final stage.
Begins the earlier of 75 days after planting, or the beginning of harvest.

(e) Any acreage of fresh market
tomatoes damaged in the first, second,
or third stage to the extent that the
majority of producers in the area would
not normally further care for the crop,
the indemnity payable for such acreage
will be based on the stage the plants had
achieved when the insured damage
occurred, even if the producer continues

to care for the damaged tomatoes.
* * * * *

8. Insured Crop

In accordance with section 8 of the
Basic Provisions, the crop insured will
be all the field grown fresh market
tomato types and varieties in the county
as specified in the Special Provisions for
which a premium rate is provided in the

actuarial documents:
* * * * *

(C) EE
(4) Direct seeded fresh market
tomatoes, unless insured by written

agreement.
* * * * *

9. Insurable Acreage

* * * * *

(3) We will not insure any acreage on
which tomatoes (except for replanted
tomatoes in accordance with sections
9(b)(1) and (2)), peppers, eggplants,
strawberries or tobacco have been grown
and the soil was not fumigated or
otherwise properly treated before
planting the insured tomatoes.

10. Insurance Period

In lieu of section 11 of the Basic
Provisions, coverage begins on each unit
or part of a unit the later of the date we
accept your application, or when the
tomatoes are planted in each planting
period. Coverage ends on each unit at

the earliest of:
* * * * *

(e) Final harvest on the unit; or

(f) The calendar date for the end of
insurance period that is 125 days after
the date of transplanting or replanting
with transplants.

11. Causes of Loss

* * * * *

(b) * % %

(2) Failure to harvest in a timely
manner or failure to market the
tomatoes, unless such failure is due to
actual physical damage caused by an
insured cause of loss that occurs during
the insurance period. For example, we
will not pay an indemnity if you are
unable to market the insured crop due
to quarantine, boycott, or refusal of any
person to accept production.

* * * * *

14. Settlement of Claim

* * *

* %
(4) * % %

(ii) For catastrophic risk protection
coverage, the result of multiplying the
total value of production to count
determined in accordance with section
14(c) by the percentage contained in the
Special Provisions.

(5) * Kk %

For Example: You have a 100 percent share in 10.0 acres of fresh market tomatoes. You select a 70% coverage level of the reference max-
imum dollar amount of $7,500 per acre. The average price received is $10.00 per carton of tomatoes. Allowable costs are $4.25 per carton.
Minimum value is $5.00 per carton. Your total production sold is 5,000 cartons (5,000 + 10.0 = 500 cartons per acre) and you have an ad-
ditional 1,000 cartons of unsold harvested production (1,000 + 10.0 = 100 cartons per acre). Your loss is in the final stage of production.
Your indemnity per acre is calculated as follows:

$7,500 x 70% = dollar amount of insurance per acre $5,250
14(c)(3) ......... 500 cartons x $5.75 = value 0Of SOId PrOQUCHION .........ccouiiuiiiiiiieciicieecte ettt ettt be e eseeaeenesaeenneas 2,875
($10 selling price minus $4.25 allowable cost)
14(c)(4) ......... 100 cartons of unsold harvested production x $5 minimum value per CartoN ...........ccccceeeeecieereeeieesee e see e +500
Value of production t0 CouNt ..........cccoiiiiiiiiiii e 3,375
14(b)(5) ........ Indemnity per acre = ($5,250 — $3,375) x 100% share . 1,875
$1,875 x 10.0 acres = $18,750 indemnNity PAYMENT .......cceeiiiiierieiere et se st ee e ee e esae e te s e ensesseeeesneeneeas 18,750
* x %

2***

(i) Potential production on any fresh
market tomato acreage that has not been
harvested the required number of times
as specified in the Special Provisions.

* * * * *

(3) The total value of all sold
harvested production from the insurable
acreage will be the dollar amount
obtained by subtracting the allowable
cost contained in the Special Provisions
from the price received for each carton
of fresh market tomatoes in the load
(this result may not be less than the
minimum value shown in the Special
Provisions for any carton of tomatoes),
and multiplying this result by the

number of cartons of fresh market
tomatoes harvested.

(4) The total value of all unsold
harvested production will be the dollar
amount obtained by multiplying the
number of cartons of such tomatoes on
the unit by the minimum value shown
in the Special Provisions for the
planting period. Harvested production
that is damaged or defective due to
insurable causes and is not marketable
or sold will not be counted as
production to count.

(5) Any penhooker salvage value paid
to you will be added to the total dollar

value of production to count.
* * * * *

16. Minimum Value Option

(a) The provisions of this option are
continuous and will be attached to and
made a part of your insurance policy, if:

(1) You elect the Minimum Value
Option on your application, or on a
form approved by us, on or before the
sales closing date for the initial crop
year in which you wish to insure fresh
market tomatoes (dollar plan) under this
option, and pay the additional premium
indicated in the actuarial documents for
this optional coverage; and

(2) You have not elected coverage
under the Catastrophic Risk Protection
Endorsement.
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(b) In lieu of the provisions contained
in section 14(c)(3) of these Crop
Provisions, the total value of harvested
production will be determined as
follows:

(1) For sold harvested production, the
dollar amount obtained by subtracting
the allowable cost contained in the
Special Provisions from the price
received for each carton of fresh market
tomatoes in the load (this result may not
be less than the minimum value option

price contained in the Special
Provisions for any carton of tomatoes
sold), and multiplying this result by the
number of cartons of fresh market
tomatoes sold; and

(2) For unsold harvested production,
the dollar amount obtained by
multiplying the number of cartons of
such fresh market tomatoes on the unit
by the minimum value shown in the
Special Provisions for the planting
period (harvested production that is

damaged or defective due to insurable
causes and is not marketable or sold
will not be counted as production to
count).

(c) This option may be canceled by
either you or us for any succeeding crop
year by giving written notice on or
before the cancellation date preceding
the crop year for which the cancellation
of this option is to be effective.

Example with Minimum Value Option: You have a 100 percent share in 10.0 acres of fresh market tomatoes. You select a 70% coverage level
of the reference maximum dollar amount of $7,500 per acre. The average price received is $6.00 per carton of tomatoes. Allowable costs
are $4.25 per carton. Minimum value is $5.00 per carton. The Minimum Value Option price is $2.00 per carton. Your total production sold is
5,000 cartons (5,000 + 10.0 = 500 cartons per acre) and you have an additional 1,000 cartons of unsold harvested production (1,000 +
10.0 = 100 cartons per acre of unsold marketable production). Your loss is in the final stage of production. Your indemnity per acre is cal-

culated as follows:

7,500 x 70% = dollar amount Of INSUFANCE PEI BCTE .......cciueiiiiiiiieiiie ittt ettt ettt sae e e et e b e saeeeaeas $5,250
16(b)(1) ........ 500 cartons x $2 = value of sold production ($6 price received minus $4.25 allowable costs = $1.75 .... 1,000
$2.00 minimum value option is greater than $1.75) .....cccveoiiieiiieeeeeree e
16(b)(2) ........ 100 cartons of unsold harvested production x $5 minimum value per Caron ...........ccccoceoeiererereneieeeese e +500
Value Of ProdUCHION 10 COUNT ....oiuiiiiiiiii ettt b e bt sae e et e e s ae e e bt e sateebeesabeesbeeenneesaeeenneenane 1,500
16(b) v Indemnity per acre = $5,250 — $1,500 = $3,750 x 100% share ... 3,750
$3,750 x 10.0 acres = $37,500 indemnity payment 37,500
* * * * *

Signed in Washington, DC, on November 7,
2011.

William J. Murphy,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 2011-29218 Filed 11-16-11; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation
7 CFR Part 457
[Docket No. FCIC-11-0008]

RIN 0563—AC35

Common Crop Insurance Regulations;
Pecan Revenue Crop Insurance
Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to amend
the Common Crop Insurance
Regulations, Pecan Revenue Crop
Insurance Provisions. The intended
effect of this action is to provide policy
changes, to clarify existing policy
provisions to better meet the needs of
insured producers, and to reduce
vulnerability to program fraud, waste,
and abuse. The proposed changes will
be effective for the 2013 and succeeding
Crop years.

DATES: Written comments and opinions
on this proposed rule will be accepted
until close of business January 17, 2012
and will be considered when the rule is
to be made final.

ADDRESSES: FCIC prefers that comments
be submitted electronically through the
Federal eRulemaking Portal. You may
submit comments, identified by Docket
ID No. FCIC-11-0008, by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Director, Product
Administration and Standards Division,
Risk Management Agency, United States
Department of Agriculture, P.O. Box
419205, Kansas City, MO 64133-6205.

All comments received, including those
received by mail, will be posted without
change to http://www.regulations.gov,
including any personal information
provided, and can be accessed by the
public. All comments must include the
agency name and docket number or
Regulatory Information Number (RIN)
for this rule. For detailed instructions
on submitting comments and additional
information, see http://
www.regulations.gov. If you are
submitting comments electronically
through the Federal eRulemaking Portal
and want to attach a document, we ask
that it be in a text-based format. If you
want to attach a document that is a
scanned Adobe PDF file, it must be
scanned as text and not as an image,
thus allowing FCIC to search and copy
certain portions of your submissions.

For questions regarding attaching a
document that is a scanned Adobe PDF
file, please contact the RMA Web
Content Team at (816) 823—4694 or by
email at rmaweb.content@rma.usda.gov.

Privacy Act: Anyone is able to search
the electronic form of all comments
received for any dockets by the name of
the individual submitting the comment
(or signing the comment, if submitted
on behalf of an association, business,
labor union, efc.). You may review the
complete User Notice and Privacy
Notice for Regulations.gov at http://
www.regulations.gov/#!privacyNotice.

FOR FURTHER INFORMATION CONTACT:
Chief, Policy Administration Branch,
Product Administration and Standards
Division, Risk Management Agency,
United States Department of
Agriculture, Beacon Facility, Stop 0812,
Room 421, P.O. Box 419205, Kansas
City, MO 64141-6205, telephone (816)
926-7730.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
non-significant for the purposes of
Executive Order 12866 and, therefore, it
has not been reviewed by the OMB.

Paperwork Reduction Act of 1995

Pursuant to the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35), the collections of
information in this rule have been
approved by OMB under control
number 0563-0053.
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E-Government Act Compliance

FCIC is committed to complying with
the E-Government Act of 2002, to
promote the use of the Internet and
other information technologies to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes.

Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) establishes
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and Tribal
governments and the private sector.
This rule contains no Federal mandates
(under the regulatory provisions of title
II of the UMRA) for State, local, and
Tribal governments or the private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
UMRA.

Executive Order 13132

It has been determined under section
1(a) of Executive Order 13132,
Federalism, that this rule does not have
sufficient implications to warrant
consultation with the States. The
provisions contained in this rule will
not have a substantial direct effect on
States, or on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation will not have substantial
and direct effects on Tribal governments
and will not have significant Tribal
implications.

Regulatory Flexibility Act

FCIC certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. Program requirements for the
Federal crop insurance program are the
same for all producers regardless of the
size of their farming operation. For
instance, all producers are required to
submit an application and acreage
report to establish their insurance
guarantees and compute premium
amounts, and all producers are required
to submit a notice of loss and
production information to determine the
amount of an indemnity payment in the
event of an insured cause of crop loss.
Whether a producer has 10 acres or

1000 acres, there is no difference in the
kind of information collected. To ensure
crop insurance is available to small
entities, the Federal Crop Insurance Act
authorizes FCIC to waive collection of
administrative fees from limited
resource farmers. FCIC believes this
waiver helps to ensure that small
entities are given the same opportunities
as large entities to manage their risks
through the use of crop insurance. A
Regulatory Flexibility Analysis has not
been prepared since this regulation does
not have an impact on small entities,
and, therefore, this regulation is exempt
from the provisions of the Regulatory
Flexibility Act (5 U.S.C. 605).

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This proposed rule has been reviewed
in accordance with Executive Order
12988 on civil justice reform. The
provisions of this rule will not have a
retroactive effect. The provisions of this
rule will preempt State and local laws
to the extent such State and local laws
are inconsistent herewith. With respect
to any direct action taken by FCIC or to
require the insurance provider to take
specific action under the terms of the
crop insurance policy, the
administrative appeal provisions
published at 7 CFR part 11 or 7 CFR part
400, subpart J for the informal
administrative review process of good
farming practices as applicable, must be
exhausted before any action against
FCIC for judicial review may be brought.

Environmental Evaluation

This action is not expected to have a
significant economic impact on the
quality of the human environment,
health, or safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Background

FCIC proposes to amend the Common
Crop Insurance Regulations (7 CFR part
457) by revising § 457.167 Pecan
Revenue Crop Insurance Provisions, to
be effective for the 2013 and succeeding

crop years. The proposed changes are as
follows:

1. Section 1—FCIC proposes to revise
the definition of ““average gross sales per
acre” by removing specific crop years
from the example. This change is being
proposed because the crop years listed
in the example are outdated. Removing
the specific crop years does not change
the meaning of the example. This
proposed change will alleviate the need
to change the crop years in the example
each time the Pecan Revenue Crop
Insurance Provisions are revised.

FCIC proposes to revise the definition
of “approved average revenue per acre”
by changing the maximum number of
years of average gross sales used to
calculate approved average revenue per
acre from ten to six years. This change
is being proposed based on
recommendations from a FCIC
contracted study that found that a
shorter base period works as well or
better for predicting actual yields for
some perennial crops. The shorter base
period will be more responsive to
market trends and changes in the
productive capacity of the trees.

FCIC proposes to remove the
references to “lowest available dollar
span” from the definition of “approved
average revenue per acre’”’ and replace it
with the term “T-revenue.” The
“T-revenue”” will be used in place of the
“lowest available dollar span’” when
sufficient records are not provided.
FCIC will develop a “T-revenue” that
will represent a value similar to the
current “‘lowest available dollar span.”
This change is being proposed to
facilitate the implementation of a
continuous rating methodology to be
consistent with other policies. Under
the current rating methodology a rate
class is assigned based on which “dollar
span” the insured’s average approved
revenue falls into. Removing references
to “dollar spans” and developing a
“T-revenue” is necessary in order to
migrate to the continuous rating
methodology because under the new
continuous rating methodology ‘““dollar
spans”” will no longer be used.

FCIC proposes to remove the
definition of “‘enterprise unit” from the
current Pecan Revenue Crop Insurance
Provisions and use the definition of
“enterprise unit” contained in the
Common Crop Insurance Policy Basic
Provisions. The Basic Provisions
contain additional requirements to
qualify for an “enterprise unit” that are
not contained in the current definition
of “enterprise unit” in the Pecan
Revenue Crop Insurance Provisions.
This change will make the unit
structures under the Pecan Revenue
Crop Insurance Provisions consistent
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with other crop programs administered
by FCIC.

FCIC proposes to revise the definition
of “market price” by:

a. Removing subparagraph (2) of the
definition that references the actual
price received. With the proposed
revision to section 13(d)(2), the price
received will be used to value any
production that is sold unless the price
received is not verifiable by sales
receipts or is determined to be
inappropriate. Since market price will
only be used to value unsold production
or sold production in which the price
received is inappropriate or
unverifiable, it is not necessary to list
the price received in the definition of
market price;

b. Revising the introductory
paragraph by removing the phrase “the
greater of”’ and redesignating
subparagraph (3) as subparagraph (1) to
make Agricultural Marketing Service
(AMS) prices the primary source for
determining market price. FCIC
proposes to add language to clarify the
AMS price used must be from the
nearest location and must be of similar
quality, quantity and variety of in-shell
pecans. FCIC proposes adding the
phrase “unless otherwise provided in
the Special Provisions” to the end of the
first sentence of the subparagraph that
references AMS prices to allow
flexibility to alter this section should
AMS change or discontinue their
current pecan reports; and

c. Redesignating subparagraph (1) as
subparagraph (2) and adding the phrase
“if AMS prices are not published for the
week” to the beginning of newly
redesignated subparagraph (2). This
proposed change will make this
provision an alternative method of
determining market price if for any
reason AMS does not publish prices for
the week. This change is being proposed
because using the AMS price will
provide a more reliable and consistent
price to value appraised production.

FCIC proposes to remove the
definition of “set out” because all other
references to this term within the policy
are proposed to be removed.

FCIC proposes to add the definition of
“transitional revenue (T-revenue)” that
will be used in place of the “lowest
available dollar span.” The “T-revenue”
will be an amount determined by FCIC
and provided in the actuarial
documents. FCIC plans to establish a
“T-revenue” that is comparable to the
current ‘“‘lowest available dollar span.”
The “T-revenue” may be adjusted as
more revenue data is collected.

2. Section 2—FCIC proposes to revise
section 2 to state that enterprise units
are defined in accordance with the Basic

Provisions and are available only if
allowed by the Special Provisions. This
change is necessary to make the Pecan
Revenue Crop Insurance Provisions
consistent with the Common Crop
Insurance Policy Basic Provisions. FCIC
intends to allow enterprise units
through the Special Provisions.

FCIC proposes to revise section 2 to
allow basic units to be divided into
optional units if optional units are
located on non-contiguous land,
separate records of production are
provided for at least the most recent
consecutive two crop years that verify
trees in the optional unit meet the
minimum production requirement, and
optional units are selected by the
acreage reporting date for the first year
of the two year coverage module.
Optional units by non-contiguous land
are being proposed at the request of
producers. The proposed requirements
to qualify for optional units are similar
to those that are contained in the Basic
Provisions, but due to the “two-year
coverage module,” the requirements
have been modified to be applicable to
the Pecan Revenue Crop Insurance
Provisions. Premium rates will be
adjusted to compensate for any
additional risk associated with optional
units.

3. Section 3—FCIC proposes to revise
section 3 by removing all references to
the “lowest available dollar span” and
replacing it with the term “T-revenue.”

FCIC proposes to revise section
3(d)(1) by removing the provision that
contains a factor used to reduce your
average gross sales for acres that are
sequentially thinned. The provision is
being proposed to be removed because
it is ambiguous and discourages good
management practices. Language in
sections 3(d)(3) and 6(b) provides
consequences for sequential thinning
when the thinning is expected to reduce
gross sales below the approved average
revenue.

FCIC proposes to add a new section
3(d)(1) that states if you fail to provide
acceptable records for optional units,
those units will be combined into basic
units and your amount of insurance per
acre will be recalculated for the two-
year coverage module. This provision
provides the consequence for failure to
provide acceptable records for optional
units which is consistent with other
Crop programs.

4. Section 4—FCIC proposes to amend
section 4(b) by removing RMA’s Web
site address because this is defined in
the Basic Provisions.

FCIG proposes to amend section 4(d)
by adding the statement, “‘if available
from us, you may elect to receive these
documents and changes electronically.”

This statement is being proposed to
provide consistency with the Basic
Provisions. Section 4 of the Basic
Provisions provides that producers may
elect to receive documents and changes
electronically. However, the
introductory paragraph of section 4 of
the Pecan Revenue Crop Insurance
Provisions contains the phrase, “in lieu
of the provisions contained in section 4
of the Basic Provisions.” Therefore, in
order to provide consistency with the
Basic Provisions it is necessary to state
that, “if available from us, you may elect
to receive these documents and changes
electronically.”

5. Section 6—FCIC proposes to amend
section 6 by removing the percentage
associated with the reporting
requirements for sequentially thinning
because the threshold for sequentially
thinning is proposed to be removed
from section 3.

6. Section 8—FCIC proposes to amend
section 8(d) by removing the minimum
age requirements and adding a
minimum level of production that must
be obtained to qualify for insurance
unless inspected and allowed by written
agreement. This provision will protect
program integrity because older trees
that do not meet the minimum
production requirement will no longer
be insurable. Furthermore, this change
will allow improved varieties that may
come into production sooner to be
insured regardless of age as long as they
meet the minimum production
requirement.

FCIC proposes to add a new section
8(e) to allow certain varieties or groups
of varieties to be designated as
uninsurable through the Special
Provisions. This change is being
proposed to address varieties that may
be found to be unproductive or
incompatible pollinators.

7. Section 13—FCIC proposes to
amend section 13(b) by adding a
statement indicating that if the insured
is unable to provide separate acceptable
records for any optional units, we will
combine all units for which such
records were not provided. FCIC also
proposes adding a statement to this
section stating that for any basic unit,
we will allocate commingled production
or revenue to each basic unit in
proportion to our liability on the
harvested acreage for each unit. This is
standard language contained in most
policies that allow optional units. These
provisions are being proposed to clarify
the consequences of failure to provide
separate acceptable records.

FCIC proposes to revise section
13(d)(2)(i) by changing the basis by
which price is determined for sold
production from market price to price
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received. This change is being proposed
to address concerns that the indemnity
is not calculated on the same basis by
which the guarantee is set. The
guarantee is based on the price received
for sold production, but indemnities are
determined using the market price. FCIC
also proposes adding a parenthetical
stating that if the price received is not
verifiable by sales receipts or is
determined to be inappropriate for the
quality of pecans sold, the market price
will be used. FCIC intends to provide
additional guidance in the 2013 Pecan
Revenue Loss Adjustment Standards
Handbook as to when a price should be
considered inappropriate. The guidance
will create a minimum threshold that
the price received must meet and will
be based on a percentage of the AMS
price.

FCIC proposes to revise the example
at the end of section 13 by replacing
dates with generic numbers for the crop
year. FCIC also proposes to revise the
example by changing the historical
average pounds per acre and average
gross sales per acre to reflect an
alternate bearing pattern. FCIC further
proposes to revise the example by
adding insured causes of loss to the
explanation of indemnity calculation to
illustrate that claims are only paid if
losses are the result of an insured cause.
FCIC also proposes to change the
example to illustrate that the price
received will be used to value sold
production.

List of Subjects in 7 CFR Part 457

Crop insurance, Pecan revenue,
Reporting and recordkeeping
requirements.

Proposed Rule

Accordingly, as set forth in the
preamble, the Federal Crop Insurance
Corporation proposes to amend 7 CFR
part 457 effective for the 2013 and
succeeding crop years as follows:

PART 457—COMMON CROP
INSURANCE REGULATIONS

1. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(0).

2. Amend §457.167 as follows:

a. Amend the introductory text by
removing “2005” and adding “2013” in
its place;

b. Add definition in section 1 for
“transitional revenue (T-revenue)”’;

c. Revise the definitions in section 1
of “average gross sales per acre,”
“approved average revenue per acre,”
and “market price”’;

d. Amend section 1 by removing the
definitions of “enterprise unit” and “set
out”;

e. Revise section 2(a)(1);

f. Amend section 2(a)(2) by removing
the period at the end of the sentence
and adding the term “‘; or” in its place;

g. Add a new section 2(a)(3);

h. Amend the introductory text of
section 3 by adding a comma following
the phrase “In lieu of section 3 of the
Basic Provisions’’;

i. Revise section 3(d)(1);

j. Amend section 3(d)(2) by removing
the phrase “lowest available dollar span
amount provided in the actuarial
documents” and adding the term “T-
revenue” in its place;

k. Amend section 3(f)(1) by removing
the phrase “lowest available dollar span
provided in the actuarial table” and
adding the term “T-revenue” in its
place;

1. Amend section 3(h) by adding a
hyphen between the words “high” and
“risk” in all four instances they appear;

m. Revise section 4(b);

n. Amend section 4(d) by adding the
sentence, “If available from us, you may
elect to receive these documents and
changes electronically.” following the
sentence, “If changes are made that will
be effective for a subsequent two-year
coverage module, such copies will be
provided not later than 30 days prior to
the cancellation date.”’;

0. Revise sections 6(a)(1) and 6(b);

p. Revise section 8(d);

g. Amend section 8 by redesignating
paragraphs (e) and (f) as (f) and (g)
respectively, and adding a new
paragraph (e);

r. Revise section 13(b);

s. Revise section 13(d)(2)(i);

t. Revise the example at the end of
section 13; and

u. Amend section 16 by removing the
space between “Not”” and
“withstanding.”

The revised and added text reads as
follows:

§457.167 Pecan revenue crop insurance
provisions.

The pecan revenue crop insurance
provisions for the 2013 and succeeding

crop years are as follows:
* * * * *

1. Definitions

* * * * *

Average gross sales per acre. Your
gross sales of pecans for a crop year
divided by your net acres of pecans
grown during that crop year. For
example, if for the crop year, your gross
sales were $100,000 and your net acres
of pecans were 100, then your average
gross sales per acre for the crop year
would be $1,000.

Approved average revenue per acre.
The total of your average gross sales per
acre based on at least the most recent
consecutive four years of sales records
building to six years and dividing that
result by the number of years of average
gross sales per acre. If you provide more
than four years of sales records, they
must be the most recent consecutive six
years of sales records. If you do not
provide at least four years of gross sales
records, your approved average revenue
will be:

(1) The average of the two most recent
consecutive years of your gross sales per
acre and two years of the T-revenue; or

(2) If you do not provide any gross
sales records, the T-revenue.

* * * * *

Market price. The market price is:

(1) The average of the AMS prices for
the nearest location for similar quality,
quantity, and variety of in-shell pecans
published during the week you sell any
of your pecans if the price received is
determined to be inappropriate, you
harvest your pecans if they are not sold,
or your pecans are appraised if you are
not harvesting them, unless otherwise
provided in the Special Provisions. For
example, 