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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS-2010-0101]

RIN 0579-AD39

Importation of French Beans and

Runner Beans From the Republic of
Kenya Into the United States

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the fruits
and vegetables regulations to allow the
importation of French beans and runner
beans from the Republic of Kenya into
the United States. As a condition of
entry, both commodities will have to be
produced in accordance with a systems
approach that would include
requirements for packing, washing, and
processing. Both commodities will also
be required to be accompanied by a
phytosanitary certificate attesting that
all phytosanitary requirements have
been met and that the consignment was
inspected and found free of quarantine
pests. This action will allow for the
importation of French beans and runner
beans from the Republic of Kenya into
the United States while continuing to
provide protection against the
introduction of plant pests.

DATES: Effective Date: December 5, 2011.

FOR FURTHER INFORMATION CONTACT: Mr.
Marc Phillips, Import Specialist,
Regulatory Coordination and
Compliance, PPQ, APHIS, 4700 River
Road, Unit 133, Riverdale, MD 20737;
(301) 734-4394.

SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56-1

through 319.56-53, referred to below as
the regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests within
the United States.

On March 25, 2011, we published in
the Federal Register (76 FR 16700—
16703, Docket No. APHIS-2010-0101) a
proposal ! to amend the regulations by
allowing French beans and runner beans
from the Republic of Kenya to be
imported into the United States if they
are cut, shredded, or split and inspected
for quarantine pests, and if certain other
requirements are met.

We solicited comments concerning
our proposal for 60 days ending May 24,
2011. We received two comments by
that date. They were from a State
department of agriculture and a member
of the general public.

One commenter stated opposition to
the importation of French and runner
beans from Kenya without raising any
issues related to the pest risk analysis or
proposed rule.

The other commenter recommended
that shipments of French and runner
beans from Kenya not be permitted
entry into the commenter’s State until
the shipping protocol has had sufficient
time to demonstrate the effectiveness of
the proposed mitigation measures.

The pest risk analysis we prepared for
this action, which includes a
qualitative, pathway-initiated pest risk
assessment and a risk management
document, not only identifies 10
quarantine pests that could potentially
accompany shipments of fresh French
and runner beans from Kenya, but also
identifies mitigation measures that must
be completed before these commodities
can be safely imported into the United
States. The cutting or shredding and
splitting of the bean described in the
proposed rule will expose and allow
detection of internal feeders, thereby
mitigating the risk of the quarantine
pests being introduced into the United
States via the importation of this
commodity. As we receive imports from
the program, we will continue to
evaluate the effectiveness of the
program.

1To view the proposed rule, the pest risk
analysis, and the comments we received, go to
http://www.regulations.gov/#!docketDetail;
D=APHIS-2010-0101.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, without change.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities. The analysis is
summarized below. Copies of the full
analysis are available by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT or on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov).

Kenya produced an average of about
37,000 metric tons (MT) of French beans
per year between 2004 and 2009, of
which it exported an average of about
34,000 MT, primarily to the European
Union (EU). The EU provides a well-
established market, and it is unlikely
that there would be a large diversion of
French bean exports by Kenya from this
market to the United States.

To examine potential effects of the
rule for U.S. small entities, we model
three levels of French bean exports to
the United States from Kenya, of
increasing magnitude: The amount that
Kenya expects to export to the United
States (800 MT), and amounts equal to
5 percent and 10 percent of Kenya’s
average annual exports worldwide,
2004-2009 (1,750 MT and 3,500 MT).
The largest assumed level is equivalent
to 1.3 percent of average annual
consumption by the United States
during this same period.

Yearly French bean imports from
Kenya of 3,500 MT are estimated to
result in a price decline of $12.35 per
MT, or less than 1 cent per pound in the
wholesale price of green beans, and a
fall in U.S. production of 1,838 MT.
Consumption is estimated to increase by
1,660 MT. Producer welfare could
decline by $2.84 million and consumer
welfare could increase by $3.25 million,
yielding an annual net welfare gain of
about $410,000.

While most U.S. green bean producers
are small entities, the annual decrease
in producer welfare per small entity for
the 3,500 MT import scenario is
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estimated to be only about $64, or about
0.7 percent of average annual sales by
small entities. The dollar decrease in
welfare for most small fresh bean
producers would be even smaller, given
that the majority planted less than an
acre in green beans in 2007, while the
average area planted in green beans by
small-entity producers was 2.4 acres.
Also, effects are likely to be smaller than
indicated, to the extent that fresh
French bean imports from Kenya would
displace fresh bean imports from other
countries.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This final rule allows French beans
and runner beans to be imported into
the United States from the Republic of
Kenya. State and local laws and
regulations regarding French beans and
runner beans imported under this rule
will be preempted while the fruit is in
foreign commerce. Fresh fruits and
vegetables are generally imported for
immediate distribution and sale to the
consuming public, and remain in
foreign commerce until sold to the
ultimate consumer. The question of
when foreign commerce ceases in other
cases must be addressed on a case-by-
case basis. No retroactive effect will be
given to this rule, and this rule will not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB) under OMB control number
0579-0373.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this rule, please contact Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we are amending 7 CFR
part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22,2.80, and 371.3.

m 2. Anew §319.56-54 is added to read
as follows:

§319.56-54 French beans and runner
beans from Kenya.

French beans (Phaseolus vulgaris L.)
and runner beans (Phaseolus coccineus
L.) may be imported into the United
States from Kenya only under the
conditions described in this section.
These conditions are designed to
prevent the introduction of the
following quarantine pests: Bactrocera
cucurbitae, Chrysodeixis chalcites,
Dacus ciliatus, Helicoverpa armigera,
Lampides boeticus, Liriomyza
huidobrensis, Maconellicoccus hirsutus,
Maruca vitrata, Spodoptera littoralis,
and Thaumatotibia leucotreta.

(a) Packinghouse requirements. The
beans must be packed in packing
facilities that are approved and
registered with Kenya’s national plant
protection organization (NPPO). Each
shipping box must be marked with the
identity of the packing facility.

(b) Post-harvest processing. The beans
must be washed in potable water. Each
bean pod must be either cut into
chevrons or pieces that do not exceed 2
centimeters in length, or shredded or
split the length of the bean pod. Split or
shredded bean pod pieces may not
exceed 8 centimeters in length and 8.5
millimeters in diameter.

(c) Commercial consignments. French
beans and runner beans must be
imported as commercial consignments
only.

(d) Phytosanitary certificate. Each
consignment of French beans or runner
beans must be accompanied by a
phytosanitary certificate issued by
Kenya’s NPPO attesting that the
conditions of this section have been met
and that the consignment has been
inspected and found free of the pests
listed in this section.

(Approved by the Office of Management and
Budget under control number 0579-0373)

Done in Washington, DG, this 28th day of
October 2011.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-28509 Filed 11-2—11; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Part 381
[Docket No. FSIS-2007-0048]
RIN 0583—-AC83

Classes of Poultry

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is amending
the definitions and standards for the
official U.S. classes of poultry so that
they more accurately and clearly
describe the characteristics of poultry in
the market today. Poultry classes are
defined primarily in terms of the age
and sex of the bird. Genetic
improvements and poultry management
techniques have reduced the grow-out
period for some poultry classes, while
extensive cross breeding has produced
poultry with higher meat yields but
blurred breed distinctions. FSIS is
taking this action to ensure that the
labeling of poultry products is truthful
and not misleading.

DATES: Effective Date: This rule is
effective on January 1, 2014.

FOR FURTHER INFORMATION CONTACT:
Rosalyn Murphy-Jenkins, Director,
Labeling and Program Delivery Division,
Office of Policy and Program
Development, FSIS, U.S. Department of
Agriculture (USDA), Washington, DC
20250-3700, Telephone (301) 504-0879,
Fax (301) 504—0872.

SUPPLEMENTARY INFORMATION:

Background

On September 29, 2003, FSIS
proposed to amend the definitions and
standards for the official U.S. classes of
poultry (68 FR 55902). Before
publishing the 2003 proposed rule, the
Agency had reviewed the poultry class
definitions with USDA’s Agricultural
Marketing Service (AMS) Poultry
Programs, and both agencies discussed
the issue with members of the poultry
industry and others knowledgeable
about poultry genetics and breeding.
After examining current poultry
production methods and reviewing the
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poultry classes defined in 9 CFR
381.170, FSIS and AMS concluded that
a number of the poultry class definitions
do not adequately reflect current poultry
characteristics or industry practices.
Therefore, FSIS, in consultation with
AMS, determined that the poultry class
definitions needed to be revised to more
accurately and clearly describe poultry
being marketed to consumers and to
ensure that the labels for poultry
products are truthful and not
misleading. FSIS consulted with AMS
during this rulemaking because AMS
incorporates FSIS’ regulatory poultry
class standards into its U.S. Classes,
Standards, and Grades for Poultry (AMS
70.200 et seq.).

In the 2003 proposed rule, in addition
to proposing to lower the age definitions
for 6 classes of poultry, FSIS requested
comments on the merit of establishing
ready-to-cook (RTC)? carcass weights or
maximums for poultry classes. The
proposed classes were primarily based
on the age and sex of the bird.

2009 Supplemental Proposed Rule

After FSIS published the 2003
proposed rule, AMS provided the
Agency with new data that affected the
proposed ‘“‘roaster” class definition.
These data, which were collected from
the segment of the industry that
routinely produces ‘‘roasters,” suggested
that a “roaster” class definition should
include a RTC carcass weight. The data
also suggested that FSIS should change
the proposed weeks of age in the
“roaster” class definition. Therefore, on
July 13, 2009, FSIS issued a
supplemental notice of proposed
rulemaking to provide new information
on and to re-propose the definition and
standard for the “roaster” or “‘roasting
chicken” (74 FR 33374).

In the preamble to the 2009
supplemental proposed rule, FSIS
explained that, on the basis of the new
AMS data, the Agency had tentatively
concluded that a “‘roaster” or “roasting
chicken” should be defined as a chicken
between 8 and 12 weeks of age. The
Agency noted that most of the
comments submitted on the 2003
proposed ‘“‘roaster” class definition

1 Ready-to-cook poultry at 9 CFR 381.1 is defined
as any slaughtered poultry free from protruding
pinfeathers and vestigial feathers (hair or down),
from which the head, feet, crop, oil gland, trachea,
esophagus, entrails, and lungs have been removed,
and from which the mature reproductive organs and
kidneys may have been removed, and with or
without the giblets, and which is suitable for
cooking without need of further processing. Ready-
to-cook poultry also means any cut-up or disjointed
portion of poultry or other parts of poultry, such as
reproductive organs, head, or feet that are suitable
for cooking without need of further processing.

supported use of this age range for
roasters (74 FR 33375).

In the 2009 supplemental proposal,
the Agency also explained that it had
tentatively concluded that a “roaster” or
“roasting chicken” should be defined as
a chicken with an RTC carcass weight
of 5 pounds or more, based on survey
information from AMS. The Agency
stated that including the RTC carcass
weight for this class of poultry would
effectively differentiate ‘‘roasters” and
“broilers”. FSIS also explained that it
had tentatively concluded that RTC
carcass weight, instead of average live
weight, is necessary in the class
standard and definition so that FSIS can
verify the appropriate use of the term
“roaster” or “roasting chicken” on
product labels.

FSIS reviewed the other poultry
standards with AMS before issuing the
2009 rule and determined that they
were still accurate, so the Agency only
needed to re-propose the “roaster”
definition.

Consultation With Advisory Committee

Under section 457(b)(2) of Title 21 of
the United States Code, the Secretary of
Agriculture is required to consult with
the Secretary of Health and Human
Services (HHS) and an appropriate
advisory committee as provided for in
21 U.S.C. 454 before issuing standards
of identity for poultry products.
Pursuant to this requirement, FSIS
consulted with the Food and Drug
Administration (FDA), HHS, when
developing the proposed rule. FDA
determined that there were no existing
product standards established by FDA
that would be inconsistent with the
revised poultry class standards as
proposed. FDA has also reviewed this
final rule and has determined that there
are no existing FDA product standards
that are inconsistent with the revised
poultry class standards established in
this final rule.

Also, pursuant to this requirement, in
2003, FSIS presented the proposed
poultry class standards to the FSIS
National Advisory Committee on Meat
and Poultry Inspection (NACMPI) for
consultation to ensure that there is no
inconsistency between Federal and
State standards. Comments submitted
by NACMPI and FSIS’ response are
discussed below.

Response to Comments

FSIS received 9 comment letters in
response to the 2003 proposed rule and
6 comment letters in response to the
2009 supplemental proposed rule on the
“roaster” class definition. Comments
were submitted by trade associations
that represent poultry processors,

poultry processors, a non-profit
organization that advocates humane
treatment of farm animals, and 2
individuals.

After carefully analyzing the
comments, FSIS has decided to adopt,
with some changes, the poultry class
definitions that it proposed in 2003 and
the “roaster” class definition that it
proposed in 2009.

The following is a summary of the
comments submitted in response to the
2003 proposed rule and comments
submitted in response to the 2009
supplemental proposed rule and FSIS’
responses.

Comment: One trade association
supported the 2003 proposed rule and
stated that they had no objections to the
proposed changes for the age
definitions, proposed changes to the
class definitions, deletion of the word
“usually” from the age classifications,
proposed changes to the game hen
classes, and other proposed editorial
changes.

Response: FSIS agrees with the
comment.

“Roaster” Class Definition

Comment: In response to the 2003
proposed rule, FSIS received comments
from the industry that suggested that
FSIS adopt a “roaster’”” class definition
that includes both an age range between
9 and 12 weeks at the time of slaughter
and an average live flock weight of 7.75
to 8 pounds. The comments stated that
a “roaster” class definition that includes
this age range at the time of slaughter
and a minimum average flock weight
will provide reasonable parameters for
companies that specially produce large,
young ‘“‘meat-type” birds.

Response: While FSIS agrees that the
“roaster” class definition should
include both an age range and weight
requirements, the Agency does not agree
that the weight should be based on the
minimum average flock weight. Using
RTC weight more accurately reflects the
actual weight of the carcass that a
consumer is purchasing. This weight is
verifiable by the inspector at the
processing site. The inspector cannot
verify the flock weight. The flock weight
is an average of a large number of birds
rather than by individual bird. The
variability in a flock weight may be
large and not as accurate.

After consideration of the comments,
and of the information that AMS
obtained from ‘“‘roaster” producers, FSIS
has decided to adopt a “roaster” class
definition that reflects AMS’
recommendation to define a “roaster” as
a chicken between 8 and 12 weeks of
age and with a RTC carcass weight of 5
pounds or more. AMS’ recommendation
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is based on the results of a survey of the
segment of the industry that produces
“roasters,” and reflects data on target
weights for birds produced from 8 of the
13 “roaster” suppliers. FSIS and AMS
both agree that a definition that includes
RTC carcass weight rather than average
live flock weight is necessary for FSIS
to verify that the labeling of chickens
identified as ‘“roasters” is truthful and
not misleading. This definition also
more accurately reflects the
characteristics of poultry labeled as
“roasters.”

Comment: Several comments from
trade associations and poultry
processors were concerned that the 2003
proposed ‘“‘roaster’” age definition of less
than 12 weeks with no minimum RTC
carcass weight would allow large
“broilers” to be classified as roasters
because of the overlap in the proposed
age definition for the “‘broiler” class
(less than 10 weeks of age) and the
proposed age definition for ‘‘roaster”
class (less than 12 weeks of age).

One comment from a poultry
processor asserted that relying only on
age requirements and other proposed
criteria, such as characteristics of the
breastbone cartilage, to define certain
poultry classes, particularly the
“roaster”” chicken class, might cause
confusion among industry and FSIS
inspection program personnel. The
comment stated that some
establishments and FSIS inspection
personnel may conclude that birds less
than 12 weeks of age can be classified
as either a “broiler” or a “roaster.” The
comment recommended that FSIS allow
the “roaster” class to be a marketing
term that may include young immature
poultry from the “broiler” class, as long
as specified weight requirements are
met.

Response: As noted above, the roaster
class definition in this final rule
includes both an age range of 8 to 12
weeks at the time of slaughter and a
RTC carcass weight of 5 pounds or
more. A broiler is defined by an age of
less than 10 weeks with no specified
minimum RTC carcass weight. Although
there is some overlap in the age
definition for “‘broiler”” and ‘‘roasters,”
the higher age limit for the “‘roaster”
class combined with the minimum RTC
carcass weight provides a way to clearly
distinguish a “broiler” from a “‘roaster.”

Comment: Several comments from
poultry processors and an individual
recommended that FSIS remove age
from the definition of the “‘roaster” class
and define “‘roaster’” based solely on
RTC carcass weight instead. According
to the comments, a ‘‘roaster” class
definition that includes the age of the
bird is not relevant or meaningful to

consumers. The comments asserted that
defining the “roaster” class by weight
alone is sufficient to enable the
consumer to identify the product
without being misled.

Response: FSIS has determined that
the definition needs to include the age
range along with a minimum RTC
carcass weight to ensure that only young
birds are labeled as ‘“‘roasters.”” Because
production practices and housing
technology have changed, the birds
come to market weight much quicker
than in the past. Therefore, it is
important to inform consumers that
“roasters’ are young birds, not the more
mature birds that consumers were
accustomed to buying in the past. This
new roaster definition was requested by
the poultry industry and supported by
industry comments because a definition
that uses both the age and weight
information is more likely to provide
clarity for industry and consumers.

Most of the comments submitted on
the 2003 proposal supported the use of
this age range, which is consistent with
the age of “roasters” in the market
today.

Comment: Comments from a trade
association and a poultry processor
recommended that instead of a 5-pound
RTC carcass weight definition for the
“roaster” class, FSIS should adopt a
minimum 5.5-pound RTC carcass
weight as the bird exits post-chilling in
the slaughter/evisceration process.
According to the comment, such a
definition will more accurately reflect
the weight range of chickens that are
marketed as ‘“roasters’ and ‘“‘roasting
chickens” and will maintain a
distinction between “‘roasters’ and
“broilers” that are also being grown to
heavier weights. Another comment
suggested a ‘‘roaster”” class weight
definition that would include a 5.5-
pound RTC carcass weight for a carcass
without giblets at post chill and a 6-
pound minimum RTC carcass weight for
a carcass packaged with giblets.

Response: As noted above,
information that AMS obtained from
“roaster” producers supports a RTC
carcass weight of 5 pounds or more.
Birds that have the age and other
characteristics of the roaster class and
that have a RTC carcass weight of 5.5
pounds would be classified as
“roasters.” RTC weight has not been
based on the weight of the carcass and
the weight of the carcass plus giblets.

There was no rationale provided with
the comment to support the need for 2
different weight minimums for this class
of poultry. FSIS does not believe it is
necessary to stipulate a minimum
weight based on the carcass plus giblets.

Comment: One comment from a trade
association had no opinion on whether
FSIS should include a requirement for
RTC carcass weights for certain poultry
classes but stated that if FSIS were to
adopt market-ready weights, the weight
designations should not include any
added solutions that are used to prepare
birds for the cooking process.

Response: The minimum RTC carcass
weight for the roaster class applies to
carcasses that do not contain added
solutions.

Comment: One comment from a
poultry processor submitted in 2003
suggested that FSIS delay the issuance
of any final rule to update the poultry
classes to conduct the appropriate
studies in consultation with consumers
and the industry to craft a classification
standard that accurately reflects what a
“roaster” is. Another comment from a
poultry processor stated that FSIS
should consult with a wide cross
section of buyers, consumers, and
industry to determine the appropriate
RTC carcass weight for the “roaster”
class.

Response: As noted above, after FSIS
issued the 2003 proposed rule, AMS
collected new data from the segment of
the industry that routinely produces
“roasters.” The agencies used these data
to develop a roaster class definition that
more accurately reflects the
characteristics of chickens marketed as
“roasters” and requested comments on
the revised definition through a
supplemental proposed rule.

Comment: Comments from a trade
association and a poultry processor
stated that FSIS should not require that
chickens that meet the definition for the
“roaster” class be labeled as “‘roaster” or
“roasting chicken.” The comments
suggested that FSIS give companies the
option of labeling these birds as “young
chickens.” According to the comment,
the term “young chicken” will not
mislead consumers because it does not
imply the product is somehow superior
to a “roaster” or “roasting chicken.”

Another comment from a poultry
processor asserted that designation of an
RTC chicken carcass as a “broiler,”
“fryer,” “roaster’” or “roasting chicken”
is not meaningful to consumers. The
comment stated that consumers would
likely select the RTC chicken carcass
based on their needs in relation to the
meal being prepared, e.g., a family of
four will likely require a larger RTC
chicken carcass than a single adult
when preparing the same meal,
regardless of how the bird is labeled.
The comment said that the similarities
between the “broiler” or “fryer” and
“roaster”” or “roasting chicken” class are
such that the standards are almost
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interchangeable. The comment was
concerned that under the proposed
definitions, a “‘broiler” could be deemed
misbranded simply because the RTC
carcass weight infringes on the “roaster’
class. The comment stated that FSIS
should not require that chickens be
labeled as a “broiler,” “fryer,” “roaster,’
or “roasting chicken,” and that
companies should have the option to
label these poultry as “young chickens.”
Response: Under the existing
regulations, “‘broilers,” and “‘roasters”
are permitted to be labeled as “young
chickens.” 9 CFR 381.117(b) provides
that “[t]he name of the product required
to be shown on labels for fresh or frozen
raw whole carcasses of poultry shall be
in either of the following forms: The
name of the kind (such as chicken,
turkey, or duck) preceded by the
qualifying term “young” or ‘“mature” or
“old,” whichever is appropriate; or the
appropriate class name as described in
9 CFR 381.170(a).” This final rule does
not change requirements for product
names in 9 CFR 381.117(b). Therefore,
“broilers” and ‘“‘roasters” may continue
to be labeled by their class name or as
“young chickens.”

s

s

Young Turkeys

Comment: One comment submitted
by a trade association that represents
turkey processors objected to FSIS’
proposal to lower the age for the young
turkey class from under 8 months to less
than 6 months. The comment stated that
lowering the age for young turkeys by 2
months would place an undue burden
on several companies that process
young turkeys while providing little or
no benefit to the consumer. According
to the comment, if FSIS were to adopt
the proposed reduction in age for the
young turkey class, many
establishments that process young
turkeys would be dangerously close to
exceeding or simply would not meet the
new age requirements.

Response: After considering the
comment, FSIS has decided to not lower
the age definition for the young turkey
class as proposed. Therefore, this final
rule retains the existing “young turkey”
age definition of less than 8 months.

To lower the definition to less than 6
months may adversely affect
establishments that are labeling such
birds as “young turkeys” under the
existing regulations.

After considering the comments and
recommendations from AMS, FSIS has
concluded that a “young turkey” age
definition of “less than 8 months”
continues to accurately represent
industry practices and accurately
reflects the characteristics of these birds.

Broiler or Fryer Class

Comment: One commenter from a
trade association noted that the terms
“broiler’” and “fryer’”” are permitted to be
used interchangeably under the
“broiler” or “fryer” chicken class
definition. The commenter asserted that
the use of both terms for one class of
poultry might be confusing to
consumers. The commenter suggested
that FSIS either define the terms
“broiler” and “fryer” in the regulations
or amend the regulations to establish
separate classes for “broiler” and
“fryer” chickens, or for any other
poultry identified by these terms.

Response: “Broiler”” and “fryer” are
regional terms for the same type of bird
and are thus used interchangeably. The
comment did not submit data to
indicate that classifying chickens with
certain characteristics as “‘broilers” or
“fryers” is misleading to consumers.
Therefore, FSIS is not establishing
separate definitions for “broiler” and
“fryer”” chickens in this final rule.

Cornish Game Hens

Comment: One comment from a trade
association stated that the term “hen” as
used in the “Rock Cornish game hen” or
“Cornish game hen” class may be
misleading because the term hen
implies that these birds are female while
the definition states that the birds may
be of either sex. The comment suggested
that FSIS change the name of this
poultry class to “Rock Cornish game
bird” or “Cornish game bird.”

Another comment from a poultry
producer said that the proposed
“Cornish hen” definition is inaccurate
because it allows industry to call a bird
that is not necessarily Cornish, and not
necessarily a hen, a “Cornish hen.” The
comment suggested that FSIS add a
definition for “poussin” to describe the
next youngest bird than the “Cornish
hen” if the Agency decides to keep the
term Cornish hen. The comment
suggested that USDA review the
literature produced by the North
American Meat Processors Association
(NAMP) as it applies to usage of the
term “poussin.” According to the
commenter, because USDA is
attempting to have its regulations reflect
usage in the poultry industry, it must
consider not just the production level,
but also the market.

Response: FSIS disagrees that the
terms ‘“Rock Cornish game hen” or
“Cornish game hen” are misleading to
consumers and that the Agency should
change the name of the class to “Rock
Cornish game bird” or “Cornish game
bird.” The existing terms for this
poultry class, which provides for the

use of the term “hen” for young
immature chickens of either sex, has
been in place since FSIS established this
poultry class definition. The term “hen”
can be used for immature chickens of
either sex because birds of this class are
sexually immature. FSIS is not aware of
any data to support that consumers are
misled with the reference to “hen” in
these terms. Changing the name of the
class is likely to spur confusion.

FSIS also disagrees that the proposed
“Cornish hen” definition is inaccurate
because it allows industry to call a bird
that is not necessarily Cornish, and not
necessarily a hen, a “Cornish hen.” The
existing standards in FSIS’ regulations
do specify that a Cornish chicken be the
progeny of a Cornish chicken crossed
with another breed of chicken.
However, FSIS continues to believe that
it is doubtful that any purebred Cornish
lines currently exist in commercial
chicken production today and,
therefore, the birds cannot be reliably
distinguished on the basis of progeny.

FSIS also disagrees that it should add
a new poultry class that would define
poussin. The poultry classes in 9 CFR
381.170 represent poultry that are
typically marketed to consumers and are
more broadly used than the standards
for poussin in NAMP’s Poultry Buyers
Guide.

Other Comments

Comment: A comment from an
organization that advocates humane
handling of farm animals and an
individual stated that the lower age
requirements proposed for certain
poultry classes sanction and promote
abnormally rapid growth in poultry,
which compromises animal welfare and
public health. An organization that
advocates the humane treatment of farm
animals recommended that FSIS adopt
a ‘“no action” alternative because the
proposed amendments are largely
unnecessary. According to the
commenter, of the 6 definitions
proposed for revision, 4 are completely
accurate as currently written.

Response: FSIS disagrees that the
lower age requirements proposed for the
poultry classes compromise animal
welfare and public health. The lower
age requirements reflect the
advancements in breeding and
husbandry that have occurred since the
poultry classes were established over 40
years ago. These advances have
generally shortened the period of time
required for birds to attain market-ready
weights. FSIS is revising the poultry
class standard to better reflect these
changes.

Comment: A poultry processor
requested that FSIS use this rulemaking
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to replace the term ““squab” in its
regulations with “pigeon.” The
commenter stated that squab should be
used to describe a young pigeon in
labeling but not to define inspection
amenability.

Response: This comment is outside
the scope of this rule; however, the FY
2001 Agriculture, Rural Development,
Food and Drug Administration and
Related Agencies Appropriations Act
(the 2001 Appropriations Act), signed
by the President on October 28, 2000,
provided inspection amenability for
ratites and squabs. The statute
specifically states that “‘squabs” are to
be inspected under the Poultry Products
Inspection Act (PPIA). The 2001
Appropriations Act does not mention
pigeons. Subsequently, based on that
statute, FSIS conducted rulemaking to
include squab in the definition of
Poultry in 9 CFR 381.1.

Comment: One trade association
comment stated that the proposed
changes in nomenclature and weight
ranges for the poultry classes may bring
about price changes that may benefit the
industry and retailers but may not result
in benefits to consumers.

Response: FSIS does not believe the
proposed changes will result in a
significant change in the market price of
poultry because the rule will not have
much effect on consumer behavior. The
rule may benefit suppliers because
lowering the age limit means the
suppliers will not have to keep the birds
for as long as they have under current
class standards for all classes of poultry
whose age limits are lowered by this
final rule. However, despite the
potential increase in the supply of
roasters, consumer demand will
determine how many more roasters will
be sold. The Agency does not think that
the consumers will buy more roasters
simply because the proposed rule
lowers the age limit.

NACMPI Review

As noted above, in 2003, FSIS
presented the proposed poultry class
standards to the National Advisory
Committee on Meat and Poultry
Inspection (NACMPI). NACMPI
reviewed the proposed poultry class
standards and suggested that FSIS look
at poultry production practices for non-
traditional raising of poultry, such as
organic and free-range. NACMPI
recommended that FSIS not exclude any
sector of the marketplace from using the
standards in labeling because they use
different production practices and that
FSIS determine whether the non-
traditional raising of poultry meets the
standards in the proposed rule.

Further, the NACMPI asked if the
poultry products imported have their
own standard and who would know the
ages on the imported poultry product.

In response to NACMPT’s request,
FSIS consulted with representatives
from AMS’s National Organic Program
(NOP) to determine whether the
revisions to the poultry class standards
would affect the way that organic
poultry are classified and labeled. NOP
responded that although it does not
have extensive market information on
the age and size of organic poultry to
fully evaluate the implications of these
new classes, it does not anticipate that
organic poultry growers will have
difficulty raising birds with
characteristics of the new class
definitions. AMS/NOP contacted a
poultry producer (who sells under the
broiler or fryer class) to get its
perspective on whether such a change
would present an issue for the 25,000
organic birds they raise for the market.
The producer stated that, although
organic birds do take longer to get to
market size because of slower weight
gain (e.g., about 30% less for organic
birds which take about 49 days to attain
market weight), the producer does not
anticipate a problem marketing
“broilers” or “fryers” as defined in this
rule.

In reference to NACMPI's comment
on foreign trade, FSIS ensures that
inspection systems in countries that
export meat, poultry, and processed egg
products to the United States are
equivalent to those in the United States
and that products from these countries
are accurately labeled in accordance
with domestic requirements. Also, in
terms of a trade perspective, the amount
of product that USDA could market
under these standards of identity is very
small in terms of imported product to
the United States.

The Final Rule

In this final rule, FSIS is lowering the
age definitions for 5 classes of poultry:
“Rock Cornish game hen” or “Cornish
game hen” from 5 to 6 weeks to less
than 5 weeks (§381.170(a)(1)(1));
“broiler”” or “fryer” from under 13
weeks to less than 10 weeks
(381.170(a)(1)(ii)); “roaster” or “‘roasting
chicken” from 3 to 5 months to 8 to 12
weeks of age (381.170(a)(1)(iii)); capon
from under 8 months to less than 4
months (381.170(a)(1)(iv)); and fryer-
roaster turkey from under 16 weeks to
less than 12 weeks (381.170(a)(2)(i)).
The Agency decided not to lower the
age definition for a 6th class of
poultry—young turkey—as proposed
(see RESPONSE TO COMMENTS).
Therefore, the age definition for a young

turkey remains at less than 8 months of
age. In addition to lowering the age
definition for the “roaster” class, this
final rule also defines a “roaster” based
on a RTC carcass weight of 5 pounds or
more. Consistent with the proposal, the
Agency is deleting the word “usually”
from the age designation descriptions in
all of the poultry class standards so that
these age designations will be clear and
enforceable.

Effective Date

Based on the uniform compliance
date regulations, January 1, 2014 is the
effective date for this final rule. January
1, 2014 is the uniform compliance date
for new food labeling regulations that
are issued between January 1, 2011 and
December 31, 2012 (75 FR 71344,
November 23, 2010.)

Other Provisions

In the 2003 proposed rule at 68 FR
55902, the Agency solicited comments
on what age designations would be
appropriate for poultry identified as
“young geese,” “mature geese,” “young
guineas” and ‘“‘old guineas” but the
Agency did not receive any comments
in response.

Also, as proposed at 68 FR 55903, in
addition to the changes made to the
poultry class standards, this rule will
delete the term “fully matured” from
the yearling turkey class definition and
change the name of the broiler duckling
or fryer duckling class to ““duckling.”
Birds in this class of ducks are labeled
and marketed as “ducklings” without
the prefixes “broiler” or “fryer.” FSIS is
changing the name of the roaster
duckling class to “roaster duck.”
Roaster ducks are currently labeled and
marketed as “ducks” rather that
“ducklings.”

In addition, the class definitions have
been edited for clarity, consistency, and
uniformity. For example, the class
names used within the regulatory text
will be placed in quotation marks to
make the format of the poultry class
standards regulation consistent with the
other regulations that prescribe
standards of identity for poultry
products. References to specific
numbers of weeks or months will be
preceded by the words ““less than” or
“more than” rather than “under” or “in
excess of” to improve the clarity of the
regulations.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been determined to
be “‘significant” and was reviewed by
the Office of Management and Budget
under Executive Order 12866.
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Economic Impact of the Classes of
Poultry Final Rule

This regulation may have some
benefit for the industry, but it will not
have a significant effect on the prices of
poultry. Lowering the age limit for all
the five classes of poultry will benefit
the suppliers because they can sell birds
at younger ages. In the case of roasters,
some of the chickens that are broilers
under the current standards will be
qualified as roasters and can be sold at
a higher per-pound price.2 However,
FSIS does not know how many chickens
will be re-classified because there is no
Agency data or market data on ages of
the chickens in the market. There is also
a demand constraint on how many of
the re-classified chickens will be
actually sold and generate the revenue.
Therefore, it is very difficult to quantify
the benefits to the industry.

Another possible effect on the
industry is associated with possible
changes to labels because of changes in
classification of poultry. The “Uniform
Compliance Date for Food Labeling
Regulations” (75 FR 71344) allows
establishments to incorporate multiple
label redesigns required by multiple
Federal rules into one modification
during 2-year increments. If the
establishments combine other labeling
changes required by other Federal
regulations with the labeling changes
under this rule, they can spread out the
cost of changing other labels.

On the demand side, this rule will not
have much effect on consumers.
Although some broilers will be qualified
as roasters and become more expensive,
consumers who want to buy broilers
will still buy broilers. There is no
empirical evidence of consumer
preference of one class of chicken
(roaster or broiler) over the other. In
addition, empirical evidence shows that
price elasticity for chicken in the United
States is quite inelastic.? Because the
rule will not have a significant effect on
the demand side and is not imposing
additional cost to the suppliers, there
will not be significant change in prices.

Final Regulatory Flexibility Analysis

The FSIS Administrator certifies that,
for the purposes of the Regulatory
Flexibility Act (5 U.S.C. 601-602,) the
final rule will not have a significant
impact on a substantial number of small

2 AMS data shows the per-pound price for
roasters are $0.14 higher than broilers in 2009.
USDA Weekly Chicken Feature Activity, July 23,
2010. http:/www.ams.usda.gov/pymarketnews.

3For example, a study by the Research Triangle
Institute (RTI) found that U.S. demand elasticity to
be —. 43 for young chickens and — 0.62 for other
chickens. Poultry Slaughter and Processing Sector
Facility-Level Model, Final Report. RTI. April, 2006.

entities. The advancements in growing
practices and technologies that have
occurred since the original poultry class
standards were developed are prevalent
throughout the industry, regardless of
the size of the entity. This rule merely
updates existing regulations to reflect
current poultry characteristics and
production practices used throughout
the entire industry. In fact, by lowering
the age definition for five classes of
poultry, this rule benefits the small and
very small establishments as well as the
large ones. It is voluntary if the
establishments want to sell the large
broilers as roasters; and if they decide
to do so, the perceived benefits must
outweigh the associated cost, such as
labeling changes.

The Agency has considered two
alternatives to this rulemaking. The first
alternative is no rulemaking and to keep
the old definitions. However, these
definitions fail to take into account
current poultry production practices,
which have generally shortened the
period of time required for poultry to
gain market-ready weights. The second
option is to use a weight range to define
turkey and roaster classes. However, for
turkeys, the Agency found such a class
system would not accurately distinguish
birds that differ significantly in relevant
characteristics. As for roasters,
information also suggests that
classifying by weight alone is not an
accepted practice industry-wide. In any
case, both the alternatives would apply
to the entire industry, and neither
would have a differential effect on the
small and very small establishments.

Paperwork Requirements

FSIS has reviewed this rule under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520) and has determined
that the information collection related to
labeling has been approved by OMB
under OMB Control Number 0583-0092.

FSIS does not anticipate many
changes of labels due to changes in
classification of poultry because many
establishments are already using terms
that meet the classifications established
by this rule. In addition, the natural
turnover of labels for poultry produced
in a federally inspected facility will
allow poultry establishments to
incorporate label redesigns into one
modification in 2-year increments based
on the Uniform Compliance Date for
Food Labeling Regulations (75 FR
71344). This rule established January 1,
2014, as the uniform compliance date
for new meat and poultry product
labeling regulations that are issued
between January 1, 2011, and December
31, 2012. Hence, there will be basically

no additional paperwork burden for
establishments.

Executive Order 13175

This final rule has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation will not have substantial
and direct effects on Tribal governments
and will not have significant Tribal
implications.

USDA Nondiscrimination Statement

USDA prohibits discrimination in all
its programs and activities on the basis
of race, color, national origin, gender,
religion, age, disability, political beliefs,
sexual orientation, and marital or family
status (Not all prohibited bases apply to
all programs).

Persons with disabilities who require
alternative means for communication of
program information (Braille, large
print, and audiotape) should contact
USDA'’s Target Center at (202) 720-2600
(voice and TTY).

To file a written complaint of
discrimination, write USDA, Office of
the Assistant Secretary for Civil Rights,
1400 Independence Avenue SW.,
Washington, DC 20250-9410 or call
(202) 720-5964 (voice and TTY). USDA
is an equal opportunity provider and
employer.

Additional Public Notification

FSIS will announce this final rule
online through the FSIS Web page
located at http://www.fsis.usda.gov/
regulations & policies/

Interim & Final Rules/index.asp. FSIS
will also make copies of this Federal
Register publication available through
the FSIS Constituent Update, which is
used to provide information regarding
FSIS policies, procedures, regulations,
Federal Register notices, FSIS public
meetings, and other types of information
that could affect or would be of interest
to constituents and stakeholders. The
Update is communicated via Listserv, a
free electronic mail subscription service
for industry, trade groups, consumer
interest groups, health professionals,
and other individuals who have asked
to be included. The Update is also
available on the FSIS Web page. In
addition, FSIS offers an electronic mail
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at
http://www.fsis.usda.gov/

News_& Events/Email Subscription/.
Options range from recalls to export
information to regulations, directives
and notices. Customers can add or


http://www.fsis.usda.gov/regulations_&_policies/Interim_&_Final_Rules/index.asp
http://www.fsis.usda.gov/regulations_&_policies/Interim_&_Final_Rules/index.asp
http://www.fsis.usda.gov/regulations_&_policies/Interim_&_Final_Rules/index.asp
http://www.fsis.usda.gov/News_&_Events/Email_Subscription/
http://www.fsis.usda.gov/News_&_Events/Email_Subscription/
http://www.ams.usda.gov/pymarketnews
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delete subscriptions themselves, and
have the option to password protect
their accounts.

List of Subjects in 9 CFR Part 381

Food grades and standards, Poultry
and poultry products.

For the reasons stated in the
preamble, FSIS amends 9 CFR part 381
as follows:

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

m 1. The authority citation for part 381
continues to read as follows:

Authority: 7 U.S.C. 138f; 7 U.S.C. 450; 21
U.S.C. 451-470; 7 CFR 2.18, 2.53.

m 2. Section 381.170 is amended by
revising paragraph (a) to read as follows:

§381.170 Standards for kinds and classes,
and for cuts of raw poultry.

(a) The following standards specify
the various classes of the specified
kinds of poultry and the requirements
for each class:

(1) Chickens—(i) Rock Cornish game
hen or Cornish game hen. A “Rock
Cornish game hen” or “Cornish game
hen” is a young, immature chicken (less
than 5 weeks of age), of either sex, with
a ready-to-cook carcass weight of not
more than 2 pounds.

(ii) Broiler or fryer. A “broiler” or
“fryer” is a young chicken (less than 10
weeks of age), of either sex, that is
tender-meated with soft, pliable,
smooth-textured skin and flexible
breastbone cartilage.

(iii) Roaster or roasting chicken. A
“roaster” or “roasting chicken” is a
young chicken (between 8 and 12 weeks
of age), of either sex, with a ready-to-
cook carcass weight of 5 pounds or
more, that is tender-meated with soft,
pliable, smooth-textured skin and
breastbone cartilage that is somewhat
less flexible than that of a broiler or
fryer.

(iv) Capon. A ““capon” is a surgically
neutered male chicken (less than 4
months of age) that is tender-meated
with soft, pliable, smooth-textured skin.

(v) Hen, fowl, baking chicken, or
stewing chicken. A “hen,” “fowl,”
“baking chicken,” or “stewing chicken”
is an adult female chicken (more than
10 months of age) with meat less tender
than that of a roaster or roasting chicken
and a nonflexible breastbone tip.

(vi) Cock or rooster. A “cock’ or
“rooster” is an adult male chicken with
coarse skin, toughened and darkened
meat, and a nonflexible breastbone tip.

(2) Turkeys—(i) Fryer-roaster turkey.
A “fryer-roaster turkey” is an immature
turkey (less than 12 weeks of age), of

either sex, that is tender-meated with
soft, pliable, smooth-textured skin, and
flexible breastbone cartilage.

(ii) Young turkey. A “young turkey” is
a turkey (less than 8 months of age), of
either sex, that is tender-meated with
soft, pliable, smooth-textured skin and
breastbone cartilage that is less flexible
than that of a fryer-roaster turkey.

(iii) Yearling turkey. A “‘yearling
turkey” is a turkey (less than 15 months
of age), of either sex, that is reasonably
tender-meated with reasonably smooth-
textured skin.

(iv) Mature or old (hen or tom) turkey.
A “mature turkey” or ““old turkey” is an
adult turkey (more than 15 months of
age), of either sex, with coarse skin and
toughened flesh. Sex designation is
optional.

(3) Ducks—(i) Duckling. A “duckling”
is a young duck (less than 8 weeks of
age), of either sex, that is tender-meated
and has a soft bill and soft windpipe.

(ii) Roaster duck. A “‘roaster duck” is
a young duck (less than 16 weeks of
age), of either sex, that is tender-meated
and has a bill that is not completely
hardened and a windpipe that is easily
dented.

(iii) Mature duck or old duck. A
“mature duck” or an “old duck” is an
adult duck (more than 6 months of age),
of either sex, with toughened flesh, a
hardened bill, and a hardened
windpipe.

(4) Geese—(i) Young goose. A “young
goose” is an immature goose, of either
sex, that is tender-meated and has a
windpipe that is easily dented.

(ii) Mature goose or old goose. A
“mature goose” or “‘old goose” is an
adult goose, of either sex, that has
toughened flesh and a hardened
windpipe.

(5) Guineas—I(i) Young guinea. A
“young guinea” is an immature guinea,
of either sex, that is tender-meated and
has a flexible breastbone cartilage.

(ii) Mature guinea or old guinea. A
“mature guinea” or “‘old guinea” is an
adult guinea, of either sex, that has
toughened flesh and a non-flexible
breastbone.

* * * * *

Done at Washington, DC on October 27,
2011.

Alfred V. Almanza,

Administrator.

[FR Doc. 2011-28525 Filed 11-2—11; 8:45 am]
BILLING CODE 3410-DM-P

FEDERAL RESERVE SYSTEM

12 CFR Part 204

[Regulation D; Docket No. R—1435]

RIN No. 7100 AD 85

Reserve Requirements of Depository
Institutions

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Final rule.

SUMMARY: The Board is amending
Regulation D, Reserve Requirements of
Depository Institutions, to reflect the
annual indexing of the reserve
requirement exemption amount and the
low reserve tranche for 2012. The
Regulation D amendments set the
amount of total reservable liabilities of
each depository institution that is
subject to a zero percent reserve
requirement in 2012 at $11.5 million
(up from $10.7 million in 2011). This
amount is known as the reserve
requirement exemption amount. The
Regulation D amendments also set the
amount of net transaction accounts at
each depository institution that is
subject to a three percent reserve
requirement in 2012 at $71.0 million
(up from $58.8 million in 2011). This
amount is known as the low reserve
tranche. The adjustments to both of
these amounts are derived using
statutory formulas specified in the
Federal Reserve Act.

The Board is also announcing changes
in two other amounts, the nonexempt
deposit cutoff level and the reduced
reporting limit, that are used to
determine the frequency at which
depository institutions must submit
deposit reports.

DATES: Effective date: December 5, 2011.

Compliance dates: For depository
institutions that report deposit data
weekly, the new low reserve tranche
and reserve requirement exemption
amount will apply to the fourteen-day
reserve computation period that begins
Tuesday, November 29, 2011, and the
corresponding fourteen-day reserve
maintenance period that begins
Thursday, December 29, 2011. For
depository institutions that report
deposit data quarterly, the new low
reserve tranche and reserve requirement
exemption amount will apply to the
seven-day reserve computation period
that begins Tuesday, December 20,
2011, and the corresponding seven-day
reserve maintenance period that begins
Thursday, January 19, 2012. For all
depository institutions, these new
values of the nonexempt deposit cutoff
level, the reserve requirement



Federal Register/Vol. 76, No. 213/ Thursday, November 3, 2011/Rules and Regulations

68065

exemption amount, and the reduced
reporting limit will be used to
determine the frequency at which a
depository institution submits deposit
reports effective in either June or
September 2012.

FOR FURTHER INFORMATION CONTACT:
Sophia H. Allison, Senior Counsel (202)
452-3565, Legal Division, or Christian
S. Miller, Financial Analyst (202) 452—
3769, Division of Monetary Affairs; for
users of Telecommunications Device for
the Deaf (TDD) only, contact (202) 263—
4869; Board of Governors of the Federal
Reserve System, 20th and C Streets,
NW., Washington, DC 20551.

SUPPLEMENTARY INFORMATION: Section
19(b)(2) of the Federal Reserve Act (12
U.S.C. 461(b)(2)) requires each
depository institution to maintain
reserves against its transaction accounts
and nonpersonal time deposits, as
prescribed by Board regulations, for the
purpose of implementing monetary
policy. Section 11(a)(2) of the Federal
Reserve Act (12 U.S.C. 248(a)(2))
authorizes the Board to require reports
of liabilities and assets from depository
institutions to enable the Board to
conduct monetary policy. The Board’s
actions with respect to each of these
provisions are discussed in turn below.

Reserve Requirements

Pursuant to section 19(b) of the
Federal Reserve Act (Act), transaction
account balances maintained at each
depository institution are subject to
reserve requirement ratios of zero, three,
or ten percent. Section 19(b)(11)(A) of
the Act (12 U.S.C. 461(b)(11)(A))
provides that a zero percent reserve
requirement shall apply at each
depository institution to total reservable
liabilities that do not exceed a certain
amount, known as the reserve
requirement exemption amount. Section
19(b)(11)(B) provides that, before
December 31 of each year, the Board
shall issue a regulation adjusting the
reserve requirement exemption amount
for the next calendar year if total
reservable liabilities held at all
depository institutions increase from
one year to the next. No adjustment is
made to the reserve requirement
exemption amount if total reservable
liabilities held at all depository
institutions should decrease during the
applicable time period. The Act requires
the percentage increase in the reserve
requirement exemption amount to be 80
percent of the increase in total
reservable liabilities of all depository
institutions over the one-year period
that ends on the June 30 prior to the
adjustment.

Total reservable liabilities of all
depository institutions increased about
9.4 percent (from $4,928 billion to
$5,392 billion) between June 30, 2010,
and June 30, 2011. Accordingly, the
Board is amending Regulation D to set
the reserve requirement exemption
amount for 2012 at $11.5 million, an
increase of $0.8 million from its level in
2011.1

Pursuant to Section 19(b)(2) of the Act
(12 U.S.C. 461(b)(2)), transaction
account balances maintained at each
depository institution over the reserve
requirement exemption amount and up
to a certain amount, known as the low
reserve tranche, are subject to a three
percent reserve requirement.
Transaction account balances over the
low reserve tranche are subject to a ten
percent reserve requirement. Section
19(b)(2) also provides that, before
December 31 of each year, the Board
shall issue a regulation adjusting the
low reserve tranche for the next
calendar year. The Act requires the
adjustment in the low reserve tranche to
be 80 percent of the percentage increase
or decrease in total transaction accounts
of all depository institutions over the
one-year period that ends on the June 30
prior to the adjustment.

Net transaction accounts of all
depository institutions increased 25.9
percent (from $944 billion to $1,188
billion) between June 30, 2010 and June
30, 2011. Accordingly, the Board is
amending Regulation D to increase the
low reserve tranche for net transaction
accounts by $12.2 million, from $58.8
million for 2011 to $71.0 million for
2012.

For depository institutions that file
deposit reports weekly, the new low
reserve tranche and reserve requirement
exemption amount will be effective for
the fourteen-day reserve computation
period beginning Tuesday, November
29, 2011, and for the corresponding
fourteen-day reserve maintenance
period beginning Thursday, December
29, 2011. For depository institutions
that report quarterly, the new low
reserve tranche and reserve requirement
exemption amount will be effective for
the seven-day reserve computation
period beginning Tuesday, December
20, 2011, and for the corresponding
seven-day reserve maintenance period
beginning Thursday, January 19, 2012.

2. Deposit Reports

Section 11(b)(2) of the Federal
Reserve Act authorizes the Board to

1 Consistent with Board practice, the low reserve
tranche and reserve requirement exemption
amounts have been rounded to the nearest $0.1
million.

require depository institutions to file
reports of their liabilities and assets as
the Board may determine to be
necessary or desirable to enable it to
discharge its responsibility to monitor
and control the monetary and credit
aggregates. The Board screens
depository institutions each year and
assigns them to one of four deposit
reporting panels (weekly reporters,
quarterly reporters, annual reporters, or
nonreporters). The panel assignment for
annual reporters is effective in June of
the screening year; the panel assignment
for weekly and quarterly reporters is
effective in September of the screening
year.

In order to ease reporting burden, the
Board permits smaller depository
institutions to submit deposit reports
less frequently than larger depository
institutions. The Board permits
depository institutions with net
transaction accounts above the reserve
requirement exemption amount but total
transaction accounts, savings deposits,
and small time deposits below a
specified level (the “nonexempt deposit
cutoff”’) to report deposit data quarterly.
Depository institutions with net
transaction accounts above the reserve
requirement exemption amount but
with total transaction accounts, savings
deposits, and small time deposits above
the nonexempt deposit cutoff are
required to report deposit data weekly.
The Board requires certain large
depository institutions to report weekly
regardless of the level of their net
transaction accounts if the depository
institution’s total transaction accounts,
savings deposits, and small time
deposits exceeds a specified level (the
“reduced reporting limit”). The
nonexempt deposit cutoff level and the
reduced reporting limit are adjusted
annually, by an amount equal to 80
percent of the increase, if any, in total
transaction accounts, savings deposits,
and small time deposits of all
depository institutions over the one-year
period that ends on the June 30 prior to
the adjustment.

From June 30, 2010 to June 30, 2011,
total transaction accounts, savings
deposits, and small time deposits at all
depository institutions increased 9.3
percent (from $7,473 billion to $8,171
billion). Accordingly, the Board is
increasing the nonexempt deposit cutoff
level by $18.9 million to $ 271.5 million
for 2012 (up from $252.6 million in
2011). The Board is also increasing the
reduced reporting limit by $106 million
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to $1.521 billion in 2012 (up from
$1.415 billion for 2011).2

Beginning in 2012, the boundaries of
the four deposit reporting panels will be
defined as follows. Those depository
institutions with net transaction
accounts over $11.5 million (the reserve
requirement exemption amount) or with
total transaction accounts, savings
deposits, and small time deposits
greater than or equal to $1.521 billion
(the reduced reporting limit) are subject
to detailed reporting, and must file a
Report of Transaction Accounts, Other
Deposits and Vault Cash (FR 2900
report) either weekly or quarterly. Of
this group, those with total transaction
accounts, savings deposits, and small
time deposits greater than or equal to
$271.5 million (the nonexempt deposit
cutoff level) are required to file the FR
2900 report each week, while those with
total transaction accounts, savings
deposits, and small time deposits less
than $271.5 million are required to file
the FR 2900 report each quarter. Those
depository institutions with net
transaction accounts less than or equal
to $11.5 million (the reserve
requirement exemption amount) and
with total transaction accounts, savings
deposits, and small time deposits less
than $1.521 billion (the reduced
reporting limit) are eligible for reduced
reporting, and must either file a deposit

report annually or not at all. Of this
group, those with total deposits greater
than $11.5 million (but with total
transaction accounts, savings deposits,
and small time deposits less than $1.521
billion) are required to file the Annual
Report of Deposits and Reservable
Liabilities (FR 2910a) report annually,
while those with total deposits less than
or equal to $11.5 million are not
required to file a deposit report. A
depository institution that adjusts
reported values on its FR 2910a report
in order to qualify for reduced reporting
will be shifted to an FR 2900 reporting
panel.

Notice and Regulatory Flexibility Act.
The provisions of 5 U.S.C. 553(b)
relating to notice of proposed
rulemaking have not been followed in
connection with the adoption of these
amendments. The amendments involve
expected, ministerial adjustments
prescribed by statute and by the Board’s
policy concerning reporting practices.
The adjustments in the reserve
requirement exemption amount, the low
reserve tranche, the nonexempt deposit
cutoff level, and the reduced reporting
limit serve to reduce regulatory burdens
on depository institutions. Accordingly,
the Board finds good cause for
determining, and so determines, that
notice in accordance with 5 U.S.C.
553(b) is unnecessary. Consequently,

the provisions of the Regulatory
Flexibility Act, 5 U.S.C. 601, do not
apply to these amendments.

List of Subjects in 12 CFR Part 204

Banks, banking, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, the Board is amending 12
CFR part 204 as follows:

PART 204—RESERVE
REQUIREMENTS OF DEPOSITORY
INSTITUTIONS (REGULATION D)

m 1. The authority citation for part 204
continues to read as follows:

Authority: 12 U.S.C. 248(a), 248(c), 371a,
461, 601, 611, and 3105.

W 2. Section 204.4(f) is revised to read as
follows:

§204.4 Computation of required reserves.
* * * * *

(f) For all depository institutions,
Edge and Agreement corporations, and
United States branches and agencies of
foreign banks, required reserves are
computed by applying the reserve
requirement ratios below to net
transaction accounts, nonpersonal time
deposits, and Eurocurrency liabilities of
the institution during the computation
period.

Reservable liability

Reserve requirement

Net Transaction Accounts:

$0 to reserve requirement exemption amount ($11.5 million)
Over reserve requirement exemption amount $11.5 million) and up to low reserve tranche ($71.0 mil-

lion).
Over low reserve tranche ($71.0 million)

Nonpersonal time deposits
Eurocurrency liabilities

0 percent of amount.
3 percent of amount.

$1,785,000 plus 10 percent of
amount over $71.0 million.

0 percent.

0 percent.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 2011-28048 Filed 11-2-11; 8:45 am)]
BILLING CODE 6210-01-P

2 Consistent with Board practice, the nonexempt
deposit cutoff level has been rounded to the nearest

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection

19 CFR Part 4
[CBP Dec. 11-21]

Addition of the Cook Islands to the List
of Nations Entitled to Special Tonnage
Tax Exemption

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security.

ACTION: Final rule.

SUMMARY: The Department of State has
informed U.S. Customs and Border

$0.1 million, and the reduced reporting limit has
been rounded to the nearest $1 million.

Protection (CBP) that discriminating or
countervailing duties are not imposed
by the government of the Cook Islands
on vessels owned by citizens of the
United States. Accordingly, vessels of
the Cook Islands are exempt from
special tonnage taxes and light money
in ports of the United States. This
document amends the CBP regulations
by adding the Cook Islands to the list of
nations whose vessels are exempt from
payment of any higher tonnage duties
than are applicable to vessels of the
United States and from the payment of
light money.

DATES: This amendment is effective
November 3, 2011. The exemption from
special tonnage taxes and light money
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for vessels registered in the Cook Islands
became applicable on August 22, 2011.
FOR FURTHER INFORMATION CONTACT:
George F. McCray, Chief, Cargo
Security, Carriers and Immigration
Branch, Regulations and Rulings, Office
of International Trade, (202) 325—-0082.
SUPPLEMENTARY INFORMATION:

Background

Generally, the United States imposes
regular and special tonnage taxes, and a
duty of a specified amount per ton,
called “light money,” on all foreign
vessels which enter U.S. ports (46
U.S.C. 60302-60303). However, vessels
of a foreign country may be exempted
from the payment of special tonnage
taxes and light money upon
presentation of satisfactory proof that
the government of that foreign country
does not impose discriminatory or
countervailing duties to the
disadvantage of the United States (46
U.S.C. 60304).

Section 4.22, U.S. Customs and
Border Protection (CBP) regulations (19
CFR 4.22), lists those countries whose
vessels have been found to be exempt
from the payment of any higher tonnage
duties than are applicable to vessels of
the United States and from the payment
of light money. The authority to amend
this section of the CBP regulations has
been delegated to the Chief, Trade and
Commercial Regulations Branch,
Regulations and Rulings, Office of
International Trade.

By letter dated August 22, 2011, the
Department of State informed CBP that
the government of the Cook Islands does
not impose discriminating or
countervailing duties on vessels owned
by citizens of the United States.
Accordingly, the Department of State
recommended that the Cook Islands be
added to the list of countries whose
vessels are exempt from special tonnage
taxes and light money in ports of the
United States, effective August 22, 2011.
Finding

On the basis of the above-mentioned
information from the Department of
State regarding the absence of
discriminating or countervailing duties
imposed by the government of the Cook
Islands on vessels owned by citizens of
the United States, CBP considers vessels
of the Cook Islands to be exempt from
the payment of special tonnage tax and
light money, effective August 22, 2011.
The CBP regulations are amended
accordingly.

Inapplicability of Notice and Delayed
Effective Date

Because this amendment merely
implements a statutory requirement and

confers a benefit upon the public, CBP
has determined that notice and public
procedure are unnecessary pursuant to
section 553(b)(B) of the Administrative
Procedure Act (APA) (5 U.S.C.
553(b)(B)). Further, for the same
reasons, good cause exists for
dispensing with a delayed effective date
under section 553(d)(3) of the APA (5
U.S.C. 553(d)(3)).

Regulatory Flexibility Act and
Executive Order 12866

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply. This
amendment does not meet the criteria
for a “significant regulatory action” as
specified in Executive Order 12866.

Signing Authority

This document is being issued by CBP
in accordance with §0.1(b)(1) of the
CBP regulations (19 CFR 0.1(b)(1)).

List of Subjects in 19 CFR Part 4

Cargo vessels, Customs duties and
inspection, Maritime carriers, Vessels.

Amendment to the CBP Regulations

For the reasons set forth above, part
4 of Title 19 of the Code of Federal
Regulations (19 CFR part 4), is amended
as set forth below:

PART 4—VESSELS IN FOREIGN AND
DOMESTIC TRADES

m 1. The general authority citation for

part 4 and the specific authority for

§4.22 continue to read as follows:
Authority: 5 U.S.C. 301; 19 U.S.C. 66,

1431, 1433, 1434, 1624, 2071 note; 46 U.S.C.
501, 60105.

* * * * *

Section 4.22 also issued under 46 U.S.C.
60301, 60302, 60303, 60304, 60305, 60306,
60312, 60503;

* * * * *
§4.22 [Amended]

W 2. Section 4.22 is amended by adding
the “Cook Islands” in appropriate
alphabetical order.

Dated: October 28, 2011.
Joanne Roman Stump,

Chief, Trade and Commercial Regulations
Branch, Regulations and Rulings, Office of
International Trade.

[FR Doc. 2011-28472 Filed 11-2-11; 8:45 am]

BILLING CODE 9111-14-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Parts 10, 24, 162, 163, and 178
[USCBP-2011-0043; CBP Dec. 11-22]
RIN 1515-AD79

United States-Peru Trade Promotion
Agreement

AGENCIES: U.S. Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.
ACTION: Interim regulations; solicitation
of comments.

SUMMARY: This rule amends the U.S.
Customs and Border Protection (CBP)
regulations on an interim basis to
implement the preferential tariff
treatment and other customs-related
provisions of the United States-Peru
Trade Promotion Agreement.

DATES: Interim rule effective November
3, 2011; comments must be received by
January 3, 2012.

ADDRESSES: You may submit comments,
identified by docket number, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments
via docket number USCBP-2011-0043.

e Mail: Trade and Commercial
Regulations Branch, Regulations and
Rulings, Office of International Trade,
U.S. Customs and Border Protection,
799 9th Street NW., 5th Floor,
Washington, DC 20229-1179.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov. Submitted
comments may also be inspected during
regular business days between the hours
of 9 a.m. and 4:30 p.m. at the Trade and
Commercial Regulations Branch,
Regulations and Rulings, Office of
International Trade, U.S. Customs and
Border Protection, 799 9th Street NW.,
5th Floor, Washington, DC.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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Arrangements to inspect submitted
comments should be made in advance
by calling Mr. Joseph Clark at (202) 325—
0118.

FOR FURTHER INFORMATION CONTACT:

Textile Operational Aspects: Nancy
Mondich, Trade Policy and Programs,
Office of International Trade, (202) 863—
6524.

Other Operational Aspects: Katrina
Chang, Trade Policy and Programs,
Office of International Trade, (202) 863—
6532.

Legal Aspects: Karen Greene,
Regulations and Rulings, Office of
International Trade, (202) 325-0041.

SUPPLEMENTARY INFORMATION:
Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of the interim
rule. CBP also invites comments that
relate to the economic, environmental,
or federalism effects that might result
from this interim rule. Comments that
will provide the most assistance to CBP
in developing these regulations will
reference a specific portion of the
interim rule, explain the reason for any
recommended change, and include data,
information, or authority that support
such recommended change. See
ADDRESSES above for information on
how to submit comments.

Background

On April 12, 2006, the United States
and Peru (the “Parties”) signed the
United States-Peru Trade Promotion
Agreement (“PTPA” or “Agreement”),
and on June 24 and June 25, 2007, the
Parties signed a protocol amending the
Agreement. The stated objectives of the
PTPA include: strengthening the special
bonds of friendship and cooperation
between the Parties and promoting
regional economic integration;
promoting broad-based economic
development in order to reduce poverty
and generate opportunities for
sustainable economic alternatives to
drug-crop production; creating new
employment opportunities and
improving labor conditions and living
standards in the Parties; establishing
clear and mutually advantageous rules
governing trade between the Parties;
ensuring a predictable legal and
commercial framework for business and
investment; fostering creativity and
innovation and promoting trade in the
innovative sections of the Parties’
economies; promoting transparency and
preventing and combating corruption,
including bribery, in international trade
and investment; protecting, enhancing,

and enforcing basic workers’ rights, and
strengthening cooperation on labor
matters; implementing the Agreement in
a manner consistent with environmental
protection and conservation, promoting
sustainable development, and
strengthening cooperation on
environmental matters; and contributing
to hemispheric integration and
providing an impetus toward
establishing the Free Trade Area of the
Americas.

The provisions of the PTPA were
adopted by the United States with the
enactment on December 14, 2007, of the
United States-Peru Trade Promotion
Agreement Implementation Act (the
“Act”), Public Law 110-138, 121 Stat.
1455 (19 U.S.C. 3805 note). Section 209
of the Act requires that regulations be
prescribed as necessary to implement
the provisions of the PTPA.

On January 16, 2009, the President
signed Proclamation 8341 to implement
the provisions of the PTPA. The
Proclamation, which was published in
the Federal Register on January 22,
2009 (74 FR 4105), modified the
Harmonized Tariff Schedule of the
United States (“HTSUS”) as set forth in
Annexes I and II of Publication 4058 of
the U.S. International Trade
Commission. The modifications to the
HTSUS included the addition of new
General Note 32, incorporating the
relevant PTPA rules of origin as set forth
in the Act, and the insertion throughout
the HTSUS of the preferential duty rates
applicable to individual products under
the PTPA where the special program
indicator “PE” appears in parenthesis in
the “Special” rate of duty subcolumn.
The modifications to the HTSUS also
included a new Subchapter XVII to
Chapter 99 to provide for temporary
tariff-rate quotas and applicable
safeguards implemented by the PTPA.
After the Proclamation was signed, CBP
issued instructions to the field and the
public implementing the Agreement by
allowing the trade to receive the benefits
under the PTPA effective on or after
February 1, 2009.

U.S. Customs and Border Protection
(“CBP”) is responsible for administering
the provisions of the PTPA and the Act
that relate to the importation of goods
into the United States from Peru. Those
customs-related PTPA provisions which
require implementation through
regulation include certain tariff and
non-tariff provisions within Chapter
One (Initial Provisions and General
Definitions), Chapter Two (National
Treatment and Market Access for
Goods), Chapter Three (Textiles and
Apparel), Chapter Four (Rules of Origin
and Origin Procedures), and Chapter

Five (Customs Administration and
Trade Facilities).

Certain general definitions set forth in
Chapter One of the PTPA have been
incorporated into the PTPA
implementing regulations. These
regulations also implement Article 2.6
(Goods Re-entered After Repair or
Alteration) of the PTPA.

Chapter Three of the PTPA sets forth
provisions relating to trade in textile
and apparel goods between Peru and the
United States. The provisions within
Chapter Three that require regulatory
action by CBP are Articles 3.2 (Customs
Cooperation and Verification of Origin),
Article 3.3 (Rules of Origin, Origin
Procedures, and Related Matters), and
Article 3.5 (Definitions).

Chapter Four of the PTPA sets forth
the rules for determining whether an
imported good is an originating good of
a Party and, as such, is therefore eligible
for preferential tariff (duty-free or
reduced duty) treatment under the
PTPA as specified in the Agreement and
the HTSUS. The basic rules of origin in
Section A of Chapter Four are set forth
in General Note 32, HTSUS.

Under Article 4.1 of Chapter Four,
originating goods may be grouped in
three broad categories: (1) Goods that
are wholly obtained or produced
entirely in the territory of one or both
of the Parties; (2) goods that are
produced entirely in the territory of one
or both of the Parties and that satisfy the
product-specific rules of origin in PTPA
Annex 4.1 (change in tariff classification
requirement and/or regional value
content requirement) or Annex 3—-A
(textile and apparel specific rules of
origin) and all other applicable
requirements of Chapter Four; and (3)
goods that are produced entirely in the
territory of one or both of the Parties
exclusively from originating materials.
Article 4.2 sets forth the methods for
calculating the regional value content of
a good. Articles 4.3 and 4.4 set forth the
rules for determining the value of
materials for purposes of calculating the
regional value content of a good and
applying the de minimis criterion.
Article 4.5 provides that production that
takes place in the territory of one or
both of the Parties may be accumulated
such that, provided other requirements
are met, the resulting good is considered
originating. Article 4.6 provides a de
minimis criterion. The remaining
Articles within Section A of Chapter
Four consist of additional sub-rules,
applicable to the originating good
concept, involving fungible goods and
materials, accessories, spare parts, and
tools, sets, packaging materials and
containers for retail sale, packing
materials and containers for shipment,
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indirect materials, transit and
transshipment, and consultation and
modifications. All Articles within
Section A are reflected in the PTPA
implementing regulations, except for
Article 4.14 (Consultation and
Modifications).

Section B of Chapter Four sets forth
procedures that apply under the PTPA
in regard to claims for preferential tariff
treatment. Specifically, Section B
includes provisions concerning claims
for preferential tariff treatment,
recordkeeping requirements,
verification of preference claims,
obligations relating to importations and
exportations, common guidelines,
implementation, and definitions of
terms used within the context of the
rules of origin. All Articles within
Section B, except for Articles 4.21
(Common Guidelines) and 4.22
(Implementation) are reflected in these
implementing regulations.

Chapter Five sets forth operational
provisions related to customs
administration and trade facilitation
under the PTPA. Article 5.9, concerning
the general application of penalties to
PTPA transactions, is the only provision
within Chapter Five that is reflected in
the PTPA implementing regulations.

In order to provide transparency and
facilitate their use, the majority of the
PTPA implementing regulations set
forth in this document have been
included within Subpart Q in Part 10 of
the CBP regulations (19 CFR part 10).
However, in those cases in which PTPA
implementation is more appropriate in
the context of an existing regulatory
provision, the PTPA regulatory text has
been incorporated in an existing Part
within the CBP regulations. In addition,
this document sets forth several cross-
references and other consequential
changes to existing regulatory
provisions to clarify the relationship
between those existing provisions and
the new PTPA implementing
regulations. The regulatory changes are
discussed below in the order in which
they appear in this document.

Discussion of Amendments

Part 10

Section 10.31(f) concerns temporary
importations under bond. It is amended
by adding references to certain goods
originating in Peru for which, like goods
originating in Canada, Mexico,
Singapore, Chile, Morocco, El Salvador,
Guatemala, Honduras, Nicaragua, the
Dominican Republic, Costa Rica,
Bahrain, or Oman, no bond or other
security will be required when imported
temporarily for prescribed uses. The
provisions of PTPA Article 2.5

(Temporary Admission of Goods) are
already reflected in existing temporary
importation bond or other provisions
contained in Part 10 of the CBP
regulations and in Chapter 98 of the
HTSUS.

Part 10, Subpart Q
General Provisions

Section 10.901 outlines the scope of
Subpart Q, Part 10 of the CBP
regulations. This section also clarifies
that, except where the context otherwise
requires, the requirements contained in
Subpart Q, Part 10 are in addition to
general administrative and enforcement
provisions set forth elsewhere in the
CBP regulations. Thus, for example, the
specific merchandise entry
requirements contained in Subpart Q,
Part 10 are in addition to the basic entry
requirements contained in Parts 141—
143 of the CBP regulations.

Section 10.902 sets forth definitions
of common terms used in multiple
contexts or places within Subpart Q,
Part 10. Although the majority of the
definitions in this section are based on
definitions contained in Article 1.3 and
Annex 1.3 of the PTPA, and § 3 of the
Act, other definitions have also been
included to clarify the application of the
regulatory texts. Additional definitions
that apply in a more limited Subpart Q,
Part 10 context are set forth elsewhere
with the substantive provisions to
which they relate.

Import Requirements

Section 10.903 sets forth the
procedure for claiming PTPA
preferential tariff treatment at the time
of entry and, as provided in PTPA
Article 4.15.1, states that an importer
may make a claim for PTPA preferential
tariff treatment based on a certification
by the importer, exporter, or producer or
the importer’s knowledge that the good
is an originating good. Section 10.903
also provides, consistent with PTPA
Article 4.19.4(d), that when an importer
has reason to believe that a claim is
based on inaccurate information, the
importer must correct the claim and pay
any duties that may be due.

Section 10.904, which is based on
PTPA Articles 4.15 and 4.19.4, requires
a U.S. importer, upon request, to submit
a copy of the certification of the
importer, exporter, or producer if the
certification forms the basis for the
claim. Section 10.904 specifies the
information that must be included on
the certification, sets forth the
circumstances under which the
certification may be prepared by the
exporter or producer of the good, and
provides that the certification may be

used either for a single importation or
for multiple importations of identical
goods.

Section 10.905 sets forth certain
importer obligations regarding the
truthfulness of information and
documents submitted in support of a
claim for preferential tariff treatment.
Section 10.906, which is based on PTPA
Article 4.16, provides that the
certification is not required for certain
non-commercial or low-value
importations.

Section 10.907 implements PTPA
Article 4.17 concerning the maintenance
of relevant records regarding the
imported good.

Section 10.908, which reflects PTPA
Article 4.19.2, authorizes the denial of
PTPA tariff benefits if the importer fails
to comply with any of the requirements
under Subpart Q, Part 10, CBP
regulations.

Export Requirements

Section 10.909, which implements
PTPA Articles 4.20.1 and 4.17.1, sets
forth certain obligations of a person who
completes and issues a certification for
a good exported from the United States
to Peru. Paragraphs (a) and (b) of
§10.909, reflecting PTPA Article 4.20.1,
require a person who completes such a
certification to provide a copy of the
certification to CBP upon request and to
give prompt notification of any errors in
the certification to every person to
whom the certification was given.
Paragraph (c) of § 10.909 reflects Article
4.17.1, concerning the recordkeeping
requirements that apply to a person who
completes and issues a certification for
a good exported from the United States
to Peru.

Post-Importation Duty Refund Claims

Sections 10.910 through 10.912
implement PTPA Article 4.19.5 and
section 206 of the Act, which allow an
importer who did not claim PTPA tariff
benefits on a qualifying good at the time
of importation to apply for a refund of
any excess duties at any time within one
year after the date of importation. Such
a claim may be made even if liquidation
of the entry would otherwise be
considered final under other provisions
of law.

Rules of Origin

Sections 10.913 through 10.925
provide the implementing regulations
regarding the rules of origin provisions
of General Note 32, HTSUS, Chapter
Four and Article 3.3 of the PTPA, and
section 203 of the Act.
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Definitions

Section 10.913 sets forth terms that
are defined for purposes of the rules of
origin.

General Rules of Origin

Section 10.914 sets forth the basic
rules of origin established in Article 4.1
of the PTPA, section 203(b) of the Act,
and General Note 32(b), HTSUS. The
provisions of § 10.914 apply both to the
determination of the status of an
imported good as an originating good for
purposes of preferential tariff treatment
and to the determination of the status of
a material as an originating material
used in a good which is subject to a
determination under General Note 32,
HTSUS. Section 10.914(a) specifies
those goods that are originating goods
because they are wholly obtained or
produced entirely in the territory of one
or both of the Parties.

Section 10.914(b) provides that goods
that have been produced entirely in the
territory of one or both of the Parties
from non-originating materials each of
which undergoes an applicable change
in tariff classification and satisfies any
applicable regional value content or
other requirement set forth in General
Note 32, HTSUS, are originating goods.
Essential to the rules in §10.914(b) are
the specific rules of General Note 32(n),
HTSUS, which are incorporated by
reference.

Section 10.914(c) provides that goods
that have been produced entirely in the
territory of one or both of the Parties
exclusively from originating materials
are originating goods.

Value Content

Section 10.915 reflects PTPA Article
4.2 concerning the basic rules that apply
for purposes of determining whether an
imported good satisfies a minimum
regional value content (“RVC”)
requirement. Section 10.916, reflecting
PTPA Articles 4.3 and 4.4, sets forth the
rules for determining the value of a
material for purposes of calculating the
regional value content of a good as well
as for purposes of applying the de
minimis rules.

Accumulation

Section 10.917, which is derived from
PTPA Article 4.5, sets forth the rule by
which originating materials from the
territory of a Party that are used in the
production of a good in the territory of
the other Party will be considered to
originate in the territory of that other
country. In addition, this section also
establishes that a good that is produced
by one or more producers in the
territory of one or both of the Parties is
an originating good if the good satisfies

all of the applicable requirements of the
rules of origin of the PTPA.

De Minimis

Section 10.918, as provided for in
PTPA Article 4.6, sets forth de minimis
rules for goods that may be considered
to qualify as originating goods even
though they fail to qualify as originating
goods under the rules specified in
§10.594. There are a number of
exceptions to the de minimis rule set
forth in PTPA Annex 4.6 (Exceptions to
Article 4.6) as well as a separate rule for
textile and apparel goods.

Fungible Goods and Materials

Section 10.919, as provided for in
PTPA Article 4.7, sets forth the rules by
which “fungible” goods or materials
may be claimed as originating.

Accessories, Spare Parts, or Tools

Section 10.920, as set forth in PTPA
Article 4.8, specifies the conditions
under which a good’s standard
accessories, spare parts, or tools are: (1)
Treated as originating goods; and (2)
disregarded in determining whether all
non-originating materials undergo an
applicable change in tariff classification
under General Note 32(n), HTSUS.

Goods Classifiable as Goods Put Up in
Sets

Section 10.921, which is based on
PTPA Articles 3.3.10 and 4.9, provides
that, notwithstanding the specific rules
of General Note 32(n), HTSUS, goods
classifiable as goods put up in sets for
retail sale as provided for in General
Rule of Interpretation 3, HTSUS, will
not qualify as originating goods unless:
(1) Each of the goods in the set is an
originating good; or (2) the total value of
the non-originating goods in the set does
not exceed 15 percent of the adjusted
value of the set, or 10 percent of the
adjusted value of the set in the case of
textile or apparel goods.

Packaging Materials and Packing
Materials

Sections 10.922 and 10.923, which are
derived from PTPA Articles 4.10 and
4.11, respectively, provide that retail
packaging materials and packing
materials for shipment are to be
disregarded with respect to their actual
origin in determining whether non-
originating materials undergo an
applicable change in tariff classification
under General Note 32(n), HTSUS.
These sections also set forth the
treatment of packaging and packing
materials for purposes of the regional
value content requirement of the note.

Indirect Materials

Section 10.924, as set forth in PTPA
Article 4.12, provides that indirect
materials, as defined in § 10.902(m), are
considered to be originating materials
without regard to where they are
produced.

Transit and Transshipment

Section 10.925, which is derived from
PTPA Article 4.13, sets forth the rule
that an originating good loses its
originating status and is treated as a
non-originating good if, subsequent to
production in the territory of one or
both of the Parties that qualifies the
good as originating, the good: (1)
Undergoes production outside the
territories of the Parties, other than
certain specified minor operations; or
(2) does not remain under the control of
customs authorities in the territory of a
non-Party.

Origin Verifications and Determinations

Section 10.926 implements PTPA
Article 4.18 which concerns the conduct
of verifications to determine whether
imported goods are originating goods
entitled to PTPA preferential tariff
treatment. This section also governs the
conduct of verifications directed to
producers of materials that are used in
the production of a good for which
PTPA preferential duty treatment is
claimed.

Section 10.927, which reflects PTPA
Article 3.2, sets forth the verification
and enforcement procedures specifically
relating to trade in textile and apparel
goods.

Section 10.928 provides the
procedures that apply when preferential
tariff treatment is denied on the basis of
an origin verification conducted under
this subpart.

Section 10.929 implements PTPA
Article 4.18.5 and § 205(b) of the Act,
concerning the denial of preferential
tariff treatment in situations in which
there is a pattern of conduct by an
importer, exporter, or producer of false
or unsupported PTPA preference
claims.

Penalties

Section 10.930 concerns the general
application of penalties to PTPA
transactions and is based on PTPA
Article 5.9.

Section 10.931 reflects PTPA Article
4.19.3 and § 205(a)(1) of the Act with
regard to an exception to the application
of penalties in the case of an importer
who promptly and voluntarily makes a
corrected claim and pays any duties
owing.

Section 10.932 implements PTPA
Article 4.20.2 and § 205(a)(2) of the Act,
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concerning an exception to the
application of penalties in the case of a
U.S. exporter or producer who promptly
and voluntarily provides notification of
the making of an incorrect certification
with respect to a good exported to Peru.
Section 10.933 sets forth the
circumstances under which the making
of a corrected claim or certification by
an importer or the providing of
notification of an incorrect certification
by a U.S. exporter or producer will be
considered to have been done
“promptly and voluntarily”. Corrected
claims or certifications that fail to meet
these requirements are not excepted
from penalties, although the U.S.
importer, exporter, or producer making
the corrected claim or certification may,
depending on the circumstances, qualify
for a reduced penalty as a prior
disclosure under 19 U.S.C. 1592(c)(4).
Section 10.932 also specifies the content
of the statement that must accompany
each corrected claim or certification.

Goods Returned After Repair or
Alteration

Section 10.934 implements PTPA
Article 2.6 regarding duty-free treatment
for goods re-entered after repair or
alteration in Peru.

Part 24

An amendment is made to § 24.23(c),
which concerns the merchandise
processing fee, to implement § 204 of
the Act, providing that the merchandise
processing fee is not applicable to goods
that qualify as originating goods under
the PTPA.

Part 162

Part 162 contains regulations
regarding the inspection and
examination of, among other things,
imported merchandise. A cross-
reference is added to § 162.0, which is
the scope section of the part, to refer
readers to the additional PTPA records
maintenance and examination
provisions contained in Subpart Q, Part
10, GBP regulations.

Part 163

A conforming amendment is made to
§163.1 to include the maintenance of
any documentation that the importer
may have in support of a claim for
preference under the PTPA as an
activity for which records must be
maintained. Also, the list of records and
information required for the entry of
merchandise appearing in the Appendix
to Part 163 (commonly known as the
(a)(1)(A) list) is also amended to add the
records that the importer may have in
support of a PTPA claim for preferential
tariff treatment.

Part 178

Part 178 sets forth the control
numbers assigned to information
collections of CBP by the Office of
Management and Budget, pursuant to
the Paperwork Reduction Act of 1995,
Pub. L. 104-13. The list contained in
§178.2 is amended to add the
information collections used by CBP to
determine eligibility for preferential
tariff treatment under the PTPA and the
Act.

Inapplicability of Notice and Delayed
Effective Date Requirements

Under the Administrative Procedure
Act (“APA”) (5 U.S.C. 553), agencies
generally are required to publish a
notice of proposed rulemaking in the
Federal Register that solicits public
comment on the proposed regulatory
amendments, consider public comments
in deciding on the content of the final
amendments, and publish the final
amendments at least 30 days prior to
their effective date. However, section
553(a)(1) of the APA provides that the
standard prior notice and comment
procedures do not apply to an agency
rulemaking to the extent that it involves
a foreign affairs function of the United
States. CBP has determined that these
interim regulations involve a foreign
affairs function of the United States
because they implement preferential
tariff treatment and related provisions of
the PTPA. Therefore, the rulemaking
requirements under the APA do not
apply and this interim rule will be
effective upon publication. However,
CBP is soliciting comments in this
interim rule and will consider all
comments received before issuing a
final rule.

Executive Order 12866 and Regulatory
Flexibility Act

CBP has determined that this
document is not a regulation or rule
subject to the provisions of Executive
Order 12866 of September 30, 1993 (58
FR 51735, October 4, 1993), because it
pertains to a foreign affairs function of
the United States and implements an
international agreement, as described
above, and therefore is specifically
exempted by section 3(d)(2) of
Executive Order 12866. Because a notice
of proposed rulemaking is not required
under section 553(b) of the APA for the
reasons described above, the provisions
of the Regulatory Flexibility Act, as
amended (5 U.S.C. 601 et seq.), do not
apply to this rulemaking. Accordingly,
this interim rule is not subject to the
regulatory analysis requirements or
other requirements of 5 U.S.C. 603 and
604.

Paperwork Reduction Act

The collections of information
contained in these regulations are under
the review of the Office of Management
and Budget in accordance with the
requirements of the Paperwork
Reduction Act (44 U.S.C. 3507) under
control number 1651-0117. Under the
Paperwork Reduction Act, an agency
may not conduct or sponsor, and an
individual is not required to respond to,
a collection of information unless it
displays a valid OMB control number.

The collections of information in
these regulations are in §§10.903 and
10.904. This information is required in
connection with claims for preferential
tariff treatment under the PTPA and the
Act and will be used by CBP to
determine eligibility for tariff preference
under the PTPA and the Act. The likely
respondents are business organizations
including importers, exporters and
manufacturers.

Estimated total annual reporting
burden: 800 hours.

Estimated average annual burden per
respondent: .2 hours.

Estimated number of respondents:
4,000.

Estimated annual frequency of
responses: 1.

Comments concerning the collections
of information and the accuracy of the
estimated annual burden, and
suggestions for reducing that burden,
should be directed to the Office of
Management and Budget, Attention:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503. A copy should also be sent to the
Trade and Commercial Regulations
Branch, Regulations and Rulings, U.S.
Customs and Border Protection, 799 9th
Street NW., 5th Floor, Washington, DC
20229-1179.

Signing Authority

This document is being issued in
accordance with §0.1(a)(1) of the CBP
regulations (19 CFR 0.1(a)(1)) pertaining
to the authority of the Secretary of the
Treasury (or his/her delegate) to

approve regulations related to certain
customs revenue functions.

List of Subjects

19 CFR Part 10

Alterations, Bonds, Customs duties
and inspection, Exports, Imports,
Preference programs, Repairs, Reporting
and recordkeeping requirements, Trade
agreements.

19 CFR Part 24

Accounting, Customs duties and
inspection, Financial and accounting
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procedures, Reporting and
recordkeeping requirements, Trade
agreements, User fees.

19 CFR Part 162

Administrative practice and
procedure, Customs duties and
inspection, Penalties, Trade agreements.

19 CFR Part 163

Administrative practice and
procedure, Customs duties and
inspection, Exports, Imports, Reporting
and recordkeeping requirements, Trade
agreements.

19 CFR Part 178

Administrative practice and
procedure, Exports, Imports, Reporting
and recordkeeping requirements.

Amendments to the Regulations

Accordingly, chapter I of title 19,
Code of Federal Regulations (19 CFR
chapter I), is amended as set forth
below.

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

m 1. The general authority citation for
Part 10 continues to read, and the
specific authority for new Subpart Q is
added, to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 3(i), Harmonized Tariff Schedule of the
United States), 1321, 1481, 1484, 1498, 1508,
1623, 1624, 3314;

* * * * *

Sections 10.901 through 10.934 also issued
under 19 U.S.C. 1202 (General Note 32,
HTSUS), 19 U.S.C. 1520(d), and Pub. L. 110—
138, 121 Stat. 1455 (19 U.S.C. 3805 note).

m 2.In § 10.31, paragraph (f), the last
sentence is revised to read as follows:

§10.31 Entry; bond.
* * * * *

(f) * * * In addition, notwithstanding
any other provision of this paragraph, in
the case of professional equipment
necessary for carrying out the business
activity, trade or profession of a
business person, equipment for the
press or for sound or television
broadcasting, cinematographic
equipment, articles imported for sports
purposes and articles intended for
display or demonstration, if brought
into the United States by a resident of
Canada, Mexico, Singapore, Chile,
Morocco, El Salvador, Guatemala,
Honduras, Nicaragua, the Dominican
Republic, Costa Rica, Bahrain, Oman, or
Peru and entered under Chapter 98,
Subchapter XIII, HTSUS, no bond or
other security will be required if the
entered article is a good originating,

within the meaning of General Note 12,
25, 26, 27, 29, 30, 31, and 32, HTSUS,
in the country of which the importer is
a resident.

m 3. Add Subpart Q to read as follows:

Subpart Q—United States-Peru Trade
Promotion Agreement

General Provisions

Sec.
10.901 Scope.
10.902 General definitions.

Import Requirements

10.903 Filing of claim for preferential tariff
treatment upon importation.

10.904 Certification.

10.905 Importer obligations.

10.906 Certification not required.

10.907 Maintenance of records.

10.908 Effect of noncompliance; failure to
provide documentation regarding
transshipment.

Export Requirements

10.909 Certification for goods exported to
Peru.

Post-Importation Duty Refund Claims

10.910 Right to make post-importation
claim and refund duties.

10.911 Filing procedures.

10.912 CBP processing procedures.

Rules of Origin

10.913
10.914
10.915
10.916
10.917
10.918
10.919

Definitions.

Originating goods.

Regional value content.

Value of materials.

Accumulation.

De minimis.

Fungible goods and materials.

10.920 Accessories, spare parts, or tools.

10.921 Goods classifiable as goods put up
in sets.

10.922 Retail packaging materials and
containers.

10.923 Packing materials and containers for
shipment.

10.924 Indirect materials.

10.925 Transit and transshipment.

Origin Verifications and Determinations

10.926 Verification and justification of
claim for preferential tariff treatment.
10.927 Special rule for verifications in Peru
of U.S. imports of textile and apparel

goods.

10.928 Issuance of negative origin
determinations.

10.929 Repeated false or unsupported
preference claims.

Penalties

10.930 General.

10.931 Corrected claim or certification by
importers.

10.932 Corrected certification by U.S.
exporters or producers.

10.933 Framework for correcting claims or
certifications.

Goods Returned After Repair or Alteration

10.934 Goods re-entered after repair or
alteration in Peru.

Subpart Q—United States-Peru Trade
Promotion Agreement

General Provisions

§10.901

This subpart implements the duty
preference and related customs
provisions applicable to imported and
exported goods under the United States-
Peru Trade Promotion Agreement (the
PTPA) signed on April 12, 2006, and
under the United States-Peru Trade
Promotion Agreement Implementation
Act (the Act; Pub. L. 110-138, 121 Stat.
1455 (19 U.S.C. 3805 note). Except as
otherwise specified in this subpart, the
procedures and other requirements set
forth in this subpart are in addition to
the customs procedures and
requirements of general application
contained elsewhere in this chapter.
Additional provisions implementing
certain aspects of the PTPA and the Act
are contained in Parts 24, 162, and 163
of this chapter.

Scope.

§10.902 General definitions.

As used in this subpart, the following
terms will have the meanings indicated
unless either the context in which they
are used requires a different meaning or
a different definition is prescribed for a
particular section of this subpart:

(a) Claim for preferential tariff
treatment. “Claim for preferential tariff
treatment” means a claim that a good is
entitled to the duty rate applicable
under the PTPA to an originating good
and to an exemption from the
merchandise processing fee;

(b) Claim of origin. “Claim of origin”
means a claim that a textile or apparel
good is an originating good or satisfies
the non-preferential rules of origin of a
Party;

(c) Customs authority. “‘Customs
authority” means the competent
authority that is responsible under the
law of a Party for the administration of
customs laws and regulations;

(d) Customs duty. “Customs duty”
includes any customs or import duty
and a charge of any kind imposed in
connection with the importation of a
good, including any form of surtax or
surcharge in connection with such
importation, but, for purposes of
implementing the PTPA, does not
include any:

(1) Charge equivalent to an internal
tax imposed consistently with Article
III:2 of GATT 1994 in respect of like,
directly competitive, or substitutable
goods of the Party, or in respect of goods
from which the imported good has been
manufactured or produced in whole or
in part;
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(2) Antidumping or countervailing
duty that is applied pursuant to a
Party’s domestic law; or

(3) Fee or other charge in connection
with importation;

(e) Customs Valuation Agreement.
“Customs Valuation Agreement” means
the Agreement on Implementation of
Article VII of the General Agreement on
Tariffs and Trade 1994, which is part of
the WTO Agreement;

(f) Days. “Days” means calendar days;

(g) Enterprise. ‘“‘Enterprise” means
any entity constituted or organized
under applicable law, whether or not for
profit, and whether privately-owned or
governmentally-owned, including any
corporation, trust, partnership, sole
proprietorship, joint venture, or other
association;

(h) GATT 1994. “GATT 1994” means
the General Agreement on Tariffs and
Trade 1994, which is part of the WTO
Agreement;

(i) Harmonized System. ‘“‘Harmonized
System” means the Harmonized
Commodity Description and Coding
System, including its General Rules of
Interpretation, Section Notes, and
Chapter Notes, as adopted and
implemented by the Parties in their
respective tariff laws;

(j) Heading. “Heading” means the first
four digits in the tariff classification
number under the Harmonized System;

(k) HTSUS. “HTSUS” means the
Harmonized Tariff Schedule of the
United States as promulgated by the
U.S. International Trade Commission;

(1) Identical goods. “Identical goods”
means goods that are the same in all
respects relevant to the rule of origin
that qualifies the goods as originating
goods;

(m) Indirect material. “Indirect
material” means a good used in the
production, testing, or inspection of
another good in the territory of one or
both of the Parties but not physically
incorporated into that other good, or a
good used in the maintenance of
buildings or the operation of equipment
associated with the production of
another good in the territory of one or
both of the Parties, including:

(1) Fuel and energy;

(2) Tools, dies, and molds;

(3) Spare parts and materials used in
the maintenance of equipment or
buildings;

(4) Lubricants, greases, compounding
materials, and other materials used in
production or used to operate
equipment or buildings;

(5) Gloves, glasses, footwear, clothing,
safety equipment, and supplies;

(6) Equipment, devices, and supplies
used for testing or inspecting the good;
(7) Catalysts and solvents; and

(8) Any other goods that are not
incorporated into the other good but the
use of which in the production of the
other good can reasonably be
demonstrated to be a part of that
production;

(n) Originating. “Originating” means
qualifying for preferential tariff
treatment under the rules of origin set
out in Chapter Four and Article 3.3 of
the PTPA, and General Note 32, HTSUS;

(o) Party. “Party” means the United
States or Peru;

(p) Person. “Person’”” means a natural
person or an enterprise;

(q) Preferential tariff treatment.
“Preferential tariff treatment”” means the
duty rate applicable under the PTPA to
an originating good, and an exemption
from the merchandise processing fee;

(r) Subheading. “Subheading’”” means
the first six digits in the tariff
classification number under the
Harmonized System;

(s) Textile or apparel good. ““Textile or
apparel good” means a good listed in
the Annex to the Agreement on Textiles
and Clothing (commonly referred to as
“the ATC”), which is part of the WTO
Agreement, except for those goods listed
in Annex 3—C of the PTPA;

(t) Territory. “Territory”’ means:

(1) With respect to Peru, the
continental territory, the islands, the
maritime areas and the air space above
them, in which Peru exercises
sovereignty and jurisdiction or
sovereign rights in accordance with its
domestic law and international law;

(2) With respect to the United States:

(i) The customs territory of the United
States, which includes the 50 states, the
District of Columbia, and Puerto Rico;

(ii) The foreign trade zones located in
the United States and Puerto Rico; and

(iii) Any areas beyond the territorial
seas of the United States within which,
in accordance with international law
and its domestic law, the United States
may exercise rights with respect to the
seabed and subsoil and their natural
resources;

(u) WTO. “WTO” means the World
Trade Organization; and

(v) WTO Agreement. “WTO
Agreement”” means the Marrakesh
Agreement Establishing the World Trade
Organization of April 15, 1994.

Import Requirements

§10.903 Filing of claim for preferential
tariff treatment upon importation.

(a) Basis of claim. An importer may
make a claim for PTPA preferential tariff
treatment, including an exemption from
the merchandise processing fee, based
on:

(1) A certification, as specified in
§10.904 of this subpart, that is prepared

by the importer, exporter, or producer of
the good; or

(2) The importer’s knowledge that the
good is an originating good, including
reasonable reliance on information in
the importer’s possession that the good
is an originating good.

(b) Making a claim. The claim is made
by including on the entry summary, or
equivalent documentation, the letters
“PE” as a prefix to the subheading of the
HTSUS under which each qualifying
good is classified, or by the method
specified for equivalent reporting via an
authorized electronic data interchange
system.

(c) Corrected claim. If, after making
the claim specified in paragraph (b) of
this section, the importer has reason to
believe that the claim is based on
inaccurate information or is otherwise
invalid, the importer must, within 30
calendar days after the date of discovery
of the error, correct the claim and pay
any duties that may be due. The
importer must submit a statement either
in writing or via an authorized
electronic data interchange system to
the CBP office where the original claim
was filed specifying the correction (see
§§10.931 and 10.933 of this subpart).

§10.904 Certification.

(a) General. An importer who makes
a claim under § 10.903(b) of this subpart
based on a certification by the importer,
exporter, or producer that the good is
originating must submit, at the request
of the port director, a copy of the
certification. The certification:

(1) Need not be in a prescribed format
but must be in writing or must be
transmitted electronically pursuant to
any electronic means authorized by CBP
for that purpose;

(2) Must be in the possession of the
importer at the time the claim for
preferential tariff treatment is made if
the certification forms the basis for the
claim;

(3) Must include the following
information:

(i) The legal name, address,
telephone, and email address (if any) of
the importer of record of the good, the
exporter of the good (if different from
the producer), and the producer of the
good;

(ii) The legal name, address,
telephone, and email address (if any) of
the responsible official or authorized
agent of the importer, exporter, or
producer signing the certification (if
different from the information required
by paragraph (a)(3)(i) of this section);

(iii) A description of the good for
which preferential tariff treatment is
claimed, which must be sufficiently
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detailed to relate it to the invoice and
the HS nomenclature;

(iv) The HTSUS tariff classification, to
six or more digits, as necessary for the
specific change in tariff classification
rule for the good set forth in General
Note 32(n), HTSUS; and

(v) The applicable rule of origin set
forth in General Note 32, HTSUS, under
which the good qualifies as an
originating good; and

(4) Must include a statement, in
substantially the following form:

I certify that:

The information on this document is true
and accurate and I assume the responsibility
for proving such representations. I
understand that I am liable for any false
statements or material omissions made on or
in connection with this document;

I agree to maintain and present upon
request, documentation necessary to support
these representations;

The goods comply with all requirements
for preferential tariff treatment specified for
those goods in the United States-Peru Trade
Promotion Agreement; and

This document consists of
including all attachments.

. pages,

(b) Responsible official or agent. The
certification provided for in paragraph
(a) of this section must be signed and
dated by a responsible official of the
importer, exporter, or producer, or by
the importer’s, exporter’s, or producer’s
authorized agent having knowledge of
the relevant facts.

(c) Language. The certification
provided for in paragraph (a) of this
section must be completed in either the
English or Spanish language. In the
latter case, the port director may require
the importer to submit an English
translation of the certification.

(d) Certification by the exporter or
producer. A certification may be
prepared by the exporter or producer of
the good on the basis of:

(1) The exporter’s or producer’s
knowledge that the good is originating;
or

(2) In the case of an exporter,
reasonable reliance on the producer’s
certification that the good is originating.

(e) Applicability of certification. The
certification provided for in paragraph
(a) of this section may be applicable to:

(1) A single shipment of a good into
the United States; or

(2) Multiple shipments of identical
goods into the United States that occur
within a specified blanket period, not
exceeding 12 months, set out in the
certification.

(f) Validity of certification. A
certification that is properly completed,
signed, and dated in accordance with
the requirements of this section will be
accepted as valid for four years

following the date on which it was
signed.

§10.905 Importer obligations.

(a) General. An importer who makes
a claim for preferential tariff treatment
under § 10.903(b) of this subpart:

(1) Will be deemed to have certified
that the good is eligible for preferential
tariff treatment under the PTPA;

(2) Is responsible for the truthfulness
of the claim and of all the information
and data contained in the certification
provided for in § 10.904 of this subpart;

(3) Is responsible for submitting any
supporting documents requested by
CBP, and for the truthfulness of the
information contained in those
documents. When a certification
prepared by an exporter or producer
forms the basis of a claim for
preferential tariff treatment, and CBP
requests the submission of supporting
documents, the importer will provide to
CBP, or arrange for the direct
submission by the exporter or producer
of, all information relied on by the
exporter or producer in preparing the
certification.

(b) Information provided by exporter
or producer. The fact that the importer
has made a claim or submitted a
certification based on information
provided by an exporter or producer
will not relieve the importer of the
responsibility referred to in paragraph
(a) of this section.

(c) Exemption from penalties. An
importer will not be subject to civil or
administrative penalties under 19 U.S.C.
1592 for making an incorrect claim for
preferential tariff treatment or
submitting an incorrect certification,
provided that the importer promptly
and voluntarily corrects the claim or
certification and pays any duty owing
(see §§10.931 and 10.933 of this
subpart).

§10.906 Certification not required.

(a) General. Except as otherwise
provided in paragraph (b) of this
section, an importer will not be required
to submit a copy of a certification under
§10.904 of this subpart for:

(1) A non-commercial importation of
a good; or

(2) A commercial importation for
which the value of the originating goods
does not exceed U.S. $2,500.

(b) Exception. If the port director
determines that an importation
described in paragraph (a) of this
section is part of a series of importations
carried out or planned for the purpose
of evading compliance with the
certification requirements of § 10.904 of
this subpart, the port director will notify
the importer that for that importation

the importer must submit to CBP a copy
of the certification. The importer must
submit such a copy within 30 days from
the date of the notice. Failure to timely
submit a copy of the certification will
result in denial of the claim for
preferential tariff treatment.

§10.907 Maintenance of records.

(a) General. An importer claiming
preferential tariff treatment for a good
imported into the United States under
§10.903(b) of this subpart must
maintain, for a minimum of five years
after the date of importation of the good,
all records and documents that the
importer has demonstrating that the
good qualifies for preferential tariff
treatment under the PTPA. These
records are in addition to any other
records that the importer is required to
prepare, maintain, or make available to
CBP under Part 163 of this chapter.

(b) Method of maintenance. The
records and documents referred to in
paragraph (a) of this section must be
maintained by importers as provided in
§ 163.5 of this chapter.

§10.908 Effect of noncompliance; failure
to provide documentation regarding
transshipment.

(a) General. If the importer fails to
comply with any requirement under this
subpart, including submission of a
complete certification prepared in
accordance with § 10.904 of this
subpart, when requested, the port
director may deny preferential tariff
treatment to the imported good.

(b) Failure to provide documentation
regarding transshipment. Where the
requirements for preferential tariff
treatment set forth elsewhere in this
subpart are met, the port director
nevertheless may deny preferential tariff
treatment to an originating good if the
good is shipped through or transshipped
in a country other than a Party to the
PTPA, and the importer of the good
does not provide, at the request of the
port director, evidence demonstrating to
the satisfaction of the port director that
the conditions set forth in § 10.925(a) of
this subpart were met.

Export Requirements

§10.909 Certification for goods exported
to Peru.

(a) Submission of certification to CBP.
Any person who completes and issues
a certification for a good exported from
the United States to Peru must provide
a copy of the certification (or such other
medium or format approved by the Peru
customs authority for that purpose) to
CBP upon request.

(b) Notification of errors in
certification. Any person who completes
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and issues a certification for a good
exported from the United States to Peru
and who has reason to believe that the
certification contains or is based on
incorrect information must promptly
notify every person to whom the
certification was provided of any change
that could affect the accuracy or validity
of the certification. Notification of an
incorrect certification must also be
given either in writing or via an
authorized electronic data interchange
system to CBP specifying the correction
(see §§10.932 and 10.933 of this
subpart).

(c) Maintenance of records—(1)
General. Any person who completes
and issues a certification for a good
exported from the United States to Peru
must maintain, for a period of at least
five years after the date the certification
was signed, all records and supporting
documents relating to the origin of a
good for which the certification was
issued, including the certification or
copies thereof and records and
documents associated with:

(i) The purchase, cost, and value of,
and payment for, the good;

(ii) The purchase, cost, and value of,
and payment for, all materials,
including indirect materials, used in the
production of the good; and

(iii) The production of the good in the
form in which the good was exported.

(2) Method of maintenance. The
records referred to in paragraph (c) of
this section must be maintained as
provided in § 163.5 of this chapter.

(3) Availability of records. For
purposes of determining compliance
with the provisions of this part, the
records required to be maintained under
this section must be stored and made
available for examination and
inspection by the port director or other
appropriate CBP officer in the same
manner as provided in Part 163 of this
chapter.

Post-Importation Duty Refund Claims

§10.910 Right to make post-importation
claim and refund duties.

Notwithstanding any other available
remedy, where a good would have
qualified as an originating good when it
was imported into the United States but
no claim for preferential tariff treatment
was made, the importer of that good
may file a claim for a refund of any
excess duties at any time within one
year after the date of importation of the
good in accordance with the procedures
set forth in § 10.911 of this subpart.
Subject to the provisions of § 10.908 of
this subpart, CBP may refund any excess
duties by liquidation or reliquidation of
the entry covering the good in

accordance with §10.912(c) of this
subpart.

§10.911 Filing procedures.

(a) Place of filing. A post-importation
claim for a refund must be filed with the
director of the port at which the entry
covering the good was filed.

(b) Contents of claim. A post-
importation claim for a refund must be
filed by presentation of the following:

(1) A written declaration stating that
the good was an originating good at the
time of importation and setting forth the
number and date of the entry or entries
covering the good;

(2) A copy of a certification prepared
in accordance with § 10.904 of this
subpart if a certification forms the basis
for the claim, or other information
demonstrating that the good qualifies for
preferential tariff treatment;

(3) A written statement indicating
whether the importer of the good
provided a copy of the entry summary
or equivalent documentation to any
other person. If such documentation
was so provided, the statement must
identify each recipient by name, CBP
identification number, and address and
must specify the date on which the
documentation was provided; and

(4) A written statement indicating
whether or not any person has filed a
protest relating to the good under any
provision of law; and if any such protest
has been filed, the statement must
identify the protest by number and date.

§10.912 CBP processing procedures.

(a) Status determination. After receipt
of a post-importation claim under
§10.911 of this subpart, the port
director will determine whether the
entry covering the good has been
liquidated and, if liquidation has taken
place, whether the liquidation has
become final.

(b) Pending protest or judicial review.
If the port director determines that any
protest relating to the good has not been
finally decided, the port director will
suspend action on the claim filed under
§10.911 of this subpart until the
decision on the protest becomes final. If
a summons involving the tariff
classification or dutiability of the good
is filed in the Court of International
Trade, the port director will suspend
action on the claim filed under § 10.911
of this subpart until judicial review has
been completed.

(c) Allowance of claim. (1)
Unliquidated entry. If the port director
determines that a claim for a refund
filed under § 10.911 of this subpart
should be allowed and the entry
covering the good has not been
liquidated, the port director will take

into account the claim for refund in
connection with the liquidation of the
entry.

(2) Liquidated entry. If the port
director determines that a claim for a
refund filed under § 10.911 of this
subpart should be allowed and the entry
covering the good has been liquidated,
whether or not the liquidation has
become final, the entry must be
reliquidated in order to effect a refund
of duties under this section. If the entry
is otherwise to be reliquidated based on
administrative review of a protest or as
a result of judicial review, the port
director will reliquidate the entry taking
into account the claim for refund under
§10.911 of this subpart.

(d) Denial of claim. (1) General. The
port director may deny a claim for a
refund filed under § 10.911 of this
subpart if the claim was not filed timely,
if the importer has not complied with
the requirements of § 10.908 and 10.911
of this subpart, or if, following an origin
verification under § 10.926 of this
subpart, the port director determines
either that the imported good was not an
originating good at the time of
importation or that a basis exists upon
which preferential tariff treatment may
be denied under §10.926 of this
subpart.

(2) Unliquidated entry. If the port
director determines that a claim for a
refund filed under this subpart should
be denied and the entry covering the
good has not been liquidated, the port
director will deny the claim in
connection with the liquidation of the
entry, and notice of the denial and the
reason for the denial will be provided to
the importer in writing or via an
authorized electronic data interchange
system.

(3) Liquidated entry. If the port
director determines that a claim for a
refund filed under this subpart should
be denied and the entry covering the
good has been liquidated, whether or
not the liquidation has become final, the
claim may be denied without
reliquidation of the entry. If the entry is
otherwise to be reliquidated based on
administrative review of a protest or as
a result of judicial review, such
reliquidation may include denial of the
claim filed under this subpart. In either
case, the port director will provide
notice of the denial and the reason for
the denial to the importer in writing or
via an authorized electronic data
interchange system.

Rules of Origin

§10.913 Definitions.

For purposes of §§10.913 through
10.925:
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(a) Adjusted value. “Adjusted value”
means the value determined in
accordance with Articles 1 through 8,
Article 15, and the corresponding
interpretative notes of the Customs
Valuation Agreement, adjusted, if
necessary, to exclude:

(1) Any costs, charges, or expenses
incurred for transportation, insurance
and related services incident to the
international shipment of the good from
the country of exportation to the place
of importation; and

(2) The value of packing materials and
containers for shipment as defined in
paragraph (m) of this section;

(b) Class of motor vehicles. “Class of
motor vehicles” means any one of the
following categories of motor vehicles:

(1) Motor vehicles provided for in
subheading 8701.20, 8704.10, 8704.22,
8704.23, 8704.32, or 8704.90, or heading
8705 or 8706, HTSUS, or motor vehicles
for the transport of 16 or more persons
provided for in subheading 8702.10 or
8702.90, HTSUS;

(2) Motor vehicles provided for in
subheading 8701.10 or any of
subheadings 8701.30 through 8701.90,
HTSUS;

(3) Motor vehicles for the transport of
15 or fewer persons provided for in
subheading 8702.10 or 8702.90, HTSUS,
or motor vehicles provided for in
subheading 8704.21 or 8704.31, HTSUS;
or

(4) Motor vehicles provided for in
subheadings 8703.21 through 8703.90,
HTSUS;

(c) Exporter. “Exporter”’ means a
person who exports goods from the
territory of a Party;

(d) Fungible good or material.
“Fungible good or material”” means a
good or material, as the case may be,
that is interchangeable with another
good or material for commercial
purposes and the properties of which
are essentially identical to such other
good or material;

(e) Generally Accepted Accounting
Principles. “Generally Accepted
Accounting Principles”” means the
recognized consensus or substantial
authoritative support in the territory of
a Party, with respect to the recording of
revenues, expenses, costs, assets, and
liabilities, the disclosure of information,
and the preparation of financial
statements. These principles may
encompass broad guidelines of general
application as well as detailed
standards, practices, and procedures;

(f) Good. “Good”” means any
merchandise, product, article, or
material;

(g) Goods wholly obtained or
produced entirely in the territory of one
or more of the Parties. ““Goods wholly

obtained or produced entirely in the
territory of one or both of the Parties”
means:

(1) Plants and plant products
harvested or gathered in the territory of
one or both of the Parties;

(2) Live animals born and raised in
the territory of one or more of the
Parties;

(3) Goods obtained in the territory of
one or both of the Parties from live
animals;

(4) Goods obtained from hunting,
trapping, fishing, or aquaculture
conducted in the territory of one or both
of the Parties;

(5) Minerals and other natural
resources not included in paragraphs
(g)(1) through (g)(4) of this section that
are extracted or taken in the territory of
one or both of the Parties;

(6) Fish, shellfish, and other marine
life taken from the sea, seabed, or
subsoil outside the territory of the
Parties by:

(i) Vessels registered or recorded with
Peru and flying its flag; or

(ii) Vessels documented under the
laws of the United States;

(7) Goods produced on board factory
ships from the goods referred to in
aragraph (g)(6) of this section, if such
factory ships are:

(i) Registered or recorded with Peru
and fly its flag; or

(i) Documented under the laws of the
United States;

(8) Goods taken by a Party or a person
of a Party from the seabed or subsoil
outside territorial waters, if a Party has
rights to exploit such seabed or subsoil;

(9) Goods taken from outer space,
provided they are obtained by a Party or
a person of a Party and not processed in
the territory of a non-Party;

(10) Waste and scrap derived from:

(i) Manufacturing or processing
operations in the territory of one or both
of the Parties; or

(ii) Used goods collected in the
territory of one or both of the Parties, if
such goods are fit only for the recovery
of raw materials;

(11) Recovered goods derived in the
territory of one or both of the Parties
from used goods, and used in the
territory of one or both of the Parties in
the production of remanufactured
goods; and

(12) Goods produced in the territory
of one or both of the Parties exclusively
from goods referred to in any of
paragraphs (g)(1) through (g)(10) of this
section, or from the derivatives of such
goods, at any stage of production;

(h) Material. “Material” means a good
that is used in the production of another
good, including a part or an ingredient;

(i) Model line. “Model line” means a
group of motor vehicles having the same
platform or model name;

(j) Net cost. “Net cost” means total
cost minus sales promotion, marketing,
and after-sales service costs, royalties,
shipping and packing costs, and non-
allowable interest costs that are
included in the total cost;

(k) Non-allowable interest costs.
“Non-allowable interest costs” means
interest costs incurred by a producer
that exceed 700 basis points above the
applicable official interest rate for
comparable maturities of the Party in
which the producer is located;

(1) Non-originating good or non-
originating material. ‘“‘Non-originating
good” or “non-originating material”’
means a good or material, as the case
may be, that does not qualify as
originating under General Note 32,
HTSUS, or this subpart;

(m) Packing materials and containers
for shipment. ‘‘Packing materials and
containers for shipment”” means the
goods used to protect a good during its
transportation to the United States, and
does not include the packaging
materials and containers in which a
good is packaged for retail sale;

(n) Producer. ‘“Producer” means a
person who engages in the production
of a good in the territory of a Party;

(o) Production. “Production” means
growing, mining, harvesting, fishing,
raising, trapping, hunting,
manufacturing, processing, assembling,
or disassembling a good;

(p) Reasonably allocate. ‘“‘Reasonably
allocate”” means to apportion in a
manner that would be appropriate
under Generally Accepted Accounting
Principles;

(q) Recovered goods. “Recovered
goods” means materials in the form of
individual parts that are the result of:

(1) The disassembly of used goods
into individual parts; and

(2) The cleaning, inspecting, testing,
or other processing that is necessary to
improve such individual parts to sound
working condition;

(r) Remanufactured good.
“Remanufactured good” means an
industrial good assembled in the
territory of one or both of the Parties
that is classified in Chapter 84, 85, 87,
or 90 or heading 9402, HTSUS, other
than a good classified in heading 8418
or 8516, HTSUS, and that:

(1) Is entirely or partially comprised
of recovered goods; and

(2) Has a similar life expectancy and
enjoys a factory warranty similar to a
new good that is classified in one of the
enumerated HTSUS chapters or
headings;
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(s) Royalties. “Royalties”” means
payments of any kind, including
payments under technical assistance
agreements or similar agreements, made
as consideration for the use of, or right
to use, any copyright, literary, artistic,
or scientific work, patent, trademark,
design, model, plan, secret formula or
process, excluding those payments
under technical assistance agreements
or similar agreements that can be related
to specific services such as:

(1) Personnel training, without regard
to where performed; and

(2) If performed in the territory of one
or both of the Parties, engineering,
tooling, die-setting, software design and
similar computer services;

(t) Sales promotion, marketing, and
after-sales service costs. ““Sales
promotion, marketing, and after-sales
service costs” means the following costs
related to sales promotion, marketing,
and after-sales service:

(1) Sales and marketing promotion;
media advertising; advertising and
market research; promotional and
demonstration materials; exhibits; sales
conferences, trade shows and
conventions; banners; marketing
displays; free samples; sales, marketing,
and after-sales service literature
(product brochures, catalogs, technical
literature, price lists, service manuals,
sales aid information); establishment
and protection of logos and trademarks;
sponsorships; wholesale and retail
restocking charges; entertainment;

(2) Sales and marketing incentives;
consumer, retailer or wholesaler rebates;
merchandise incentives;

(3) Salaries and wages, sales
commissions, bonuses, benefits (for
example, medical, insurance, pension),
traveling and living expenses,
membership and professional fees, for
sales promotion, marketing, and after-
sales service personnel;

(4) Recruiting and training of sales
promotion, marketing, and after-sales
service personnel, and after-sales
training of customers’ employees, where
such costs are identified separately for
sales promotion, marketing, and after-
sales service of goods on the financial
statements or cost accounts of the
producer;

(5) Product liability insurance;

(6) Office supplies for sales
promotion, marketing, and after-sales
service of goods, where such costs are
identified separately for sales
promotion, marketing, and after-sales
service of goods on the financial
statements or cost accounts of the
producer;

(7) Telephone, mail and other
communications, where such costs are
identified separately for sales

promotion, marketing, and after-sales
service of goods on the financial
statements or cost accounts of the
producer;

(8) Rent and depreciation of sales
promotion, marketing, and after-sales
service offices and distribution centers;

(9) Property insurance premiums,
taxes, cost of utilities, and repair and
maintenance of sales promotion,
marketing, and after-sales service offices
and distribution centers, where such
costs are identified separately for sales
promotion, marketing, and after-sales
service of goods on the financial
statements or cost accounts of the
producer; and

(10) Payments by the producer to
other persons for warranty repairs;

(u) Self-produced material. **Self-
produced material”” means an
originating material that is produced by
a producer of a good and used in the
production of that good;

(v) Shipping and packing costs.
“Shipping and packing costs” means
the costs incurred in packing a good for
shipment and shipping the good from
the point of direct shipment to the
buyer, excluding the costs of preparing
and packaging the good for retail sale;

(w) Total cost. “Total cost” means all
product costs, period costs, and other
costs for a good incurred in the territory
of one or both of the Parties. Product
costs are costs that are associated with
the production of a good and include
the value of materials, direct labor costs,
and direct overhead. Period costs are
costs, other than product costs, that are
expensed in the period in which they
are incurred, such as selling expenses
and general and administrative
expenses. Other costs are all costs
recorded on the books of the producer
that are not product costs or period
costs, such as interest. Total cost does
not include profits that are earned by
the producer, regardless of whether they
are retained by the producer or paid out
to other persons as dividends, or taxes
paid on those profits, including capital
gains taxes;

(x) Used. “Used” means utilized or
consumed in the production of goods;
and

(y) Value. “Value” means the value of
a good or material for purposes of
calculating customs duties or for
purposes of applying this subpart.

§10.914 Originating goods.

Except as otherwise provided in this
subpart and General Note 32(m),
HTSUS, a good imported into the
customs territory of the United States
will be considered an originating good
under the PTPA only if:

(a) The good is wholly obtained or
produced entirely in the territory of one
or both of the Parties;

(b) The good is produced entirely in
the territory of one or both of the Parties
and:

(1) Each non-originating material used
in the production of the good undergoes
an applicable change in tariff
classification specified in General Note
32(n), HTSUS, and the good satisfies all
other applicable requirements of
General Note 32, HTSUS; or

(2) The good otherwise satisfies any
applicable regional value content or
other requirements specified in General
Note 32(n), HTSUS, and satisfies all
other applicable requirements of
General Note 32, HTSUS; or

(c) The good is produced entirely in
the territory of one or both of the Parties
exclusively from originating materials.

§10.915 Regional value content.

(a) General. Except for goods to which
paragraph (d) of this section applies,
where General Note 32(n), HTSUS, sets
forth a rule that specifies a regional
value content test for a good, the
regional value content of such good
must be calculated by the importer,
exporter, or producer of the good on the
basis of the build-down method
described in paragraph (b) of this
section or the build-up method
described in paragraph (c) of this
section.

(b) Build-down method. Under the
build-down method, the regional value
content must be calculated on the basis
of the formula RVC = ((AV—-VNM)/AV)
% 100, where RVC is the regional value
content, expressed as a percentage; AV
is the adjusted value of the good; and
VNM is the value of non-originating
materials that are acquired and used by
the producer in the production of the
good, but does not include the value of
a material that is self-produced.

(c) Build-up method. Under the build-
up method, the regional value content
must be calculated on the basis of the
formula RVC = (VOM/AV) x 100, where
RVC is the regional value content,
expressed as a percentage; AV is the
adjusted value of the good; and VOM is
the value of originating materials that
are acquired or self-produced and used
by the producer in the production of the

ood.

(d) Special rule for certain automotive
goods.

(1) General. Where General Note
32(n), HTSUS, sets forth a rule that
specifies a regional value content test
for an automotive good provided for in
any of subheadings 8407.31 through
8407.34, subheading 8408.20, heading
8409, or any of headings 8701 through
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8708, HTSUS, the regional value
content of such good must be calculated
by the importer, exporter, or producer of
the good on the basis of the net cost
method described in paragraph (d)(2) of
this section.

(2) Net cost method. Under the net
cost method, the regional value content
is calculated on the basis of the formula
RVC = (NC—VNM)/NC) x 100, where
RVC is the regional value content,
expressed as a percentage; NC is the net
cost of the good; and VNM is the value
of non-originating materials that are
acquired and used by the producer in
the production of the good, but does not
include the value of a material that is
self-produced. Consistent with the
provisions regarding allocation of costs
set out in Generally Accepted
Accounting Principles, the net cost of
the good must be determined by:

(i) Calculating the total cost incurred
with respect to all goods produced by
the producer of the automotive good,
subtracting any sales promotion,
marketing, and after-sales service costs,
royalties, shipping and packing costs,
and non-allowable interest costs that are
included in the total cost of all such
goods, and then reasonably allocating
the resulting net cost of those goods to
the automotive good;

(ii) Calculating the total cost incurred
with respect to all goods produced by
the producer of the automotive good,
reasonably allocating the total cost to
the automotive good, and then
subtracting any sales promotion,
marketing, and after-sales service costs,
royalties, shipping and packing costs,
and non-allowable interest costs that are
included in the portion of the total cost
allocated to the automotive good; or

(iii) Reasonably allocating each cost
that forms part of the total costs
incurred with respect to the automotive
good so that the aggregate of these costs
does not include any sales promotion,
marketing, and after-sales service costs,
royalties, shipping and packing costs, or
non-allowable interest costs.

(3) Motor vehicles.

(i) General. For purposes of
calculating the regional value content
under the net cost method for an
automotive good that is a motor vehicle
provided for in any of headings 8701
through 8705, an importer, exporter, or
producer may average the amounts
calculated under the formula set forth in
paragraph (d)(2) of this section over the
producer’s fiscal year using any one of
the categories described in paragraph
(d)(3)(i1) of this section either on the
basis of all motor vehicles in the
category or those motor vehicles in the
category that are exported to the
territory of one or both Parties.

(ii) Categories. The categories referred
to in paragraph (d)(3)(i) of this section
are as follows:

(A) The same model line of motor
vehicles, in the same class of vehicles,
produced in the same plant in the
territory of a Party, as the motor vehicle
for which the regional value content is
being calculated;

(B) The same class of motor vehicles,
and produced in the same plant in the
territory of a Party, as the motor vehicle
for which the regional value content is
being calculated; and

(C) The same model line of motor
vehicles produced in the territory of a
Party as the motor vehicle for which the
regional value content is being
calculated.

(4) Other automotive goods. (i)
General. For purposes of calculating the
regional value content under the net
cost method for automotive goods
provided for in any of subheadings
8407.31 through 8407.34, subheading
8408.20, heading 8409, 8706, 8707, or
8708, HTSUS, that are produced in the
same plant, an importer, exporter, or
producer may:

(A) Average the amounts calculated
under the formula set forth in paragraph
(d)(2) of this section over any of the
following: The fiscal year, or any quarter
or month, of the motor vehicle producer
to whom the automotive good is sold, or
the fiscal year, or any quarter or month,
of the producer of the automotive good,
provided the goods were produced
during the fiscal year, quarter, or month
that is the basis for the calculation;

(B) Determine the average referred to
in paragraph (d)(4)(i)(A) of this section
separately for such goods sold to one or
more motor vehicle producers; or

(C) Make a separate determination
under paragraph (d)(4)(i)(A) or
(d)(4)(1)(B) of this section for automotive
goods that are exported to the territory
of Peru or the United States.

(ii) Duration of use. A person
selecting an averaging period of one
month or quarter under paragraph
(d)(4)(1)(A) of this section must continue
to use that method for that category of
automotive goods throughout the fiscal
year.

§10.916 Value of materials.

(a) Calculating the value of materials.
Except as provided in § 10.924, for
purposes of calculating the regional
value content of a good under General
Note 32(n), HTSUS, and for purposes of
applying the de minimis (see § 10.918 of
this subpart) provisions of General Note
32(n), HTSUS, the value of a material is:

(1) In the case of a material imported
by the producer of the good, the
adjusted value of the material;

(2) In the case of a material acquired
by the producer in the territory where
the good is produced, the value,
determined in accordance with Articles
1 through 8, Article 15, and the
corresponding interpretative notes of
the Customs Valuation Agreement, of
the material with reasonable
modifications to the provisions of the
Customs Valuation Agreement as may
be required due to the absence of an
importation by the producer (including,
but not limited to, treating a domestic
purchase by the producer as if it were
a sale for export to the country of
importation); or

(3) In the case of a self-produced
material, the sum of:

(i) All expenses incurred in the
production of the material, including
general expenses; and

(ii) An amount for profit equivalent to
the profit added in the normal course of
trade.

(b) Examples. The following examples
illustrate application of the principles
set forth in paragraph (a)(2) of this
section:

Example 1. A producer in Peru purchases
material x from an unrelated seller in Peru
for $100. Under the provisions of Article 1
of the Customs Valuation Agreement,
transaction value is the price actually paid or
payable for the goods when sold for export
to the country of importation adjusted in
accordance with the provisions of Article 8.
In order to apply Article 1 to this domestic
purchase by the producer, such purchase is
treated as if it were a sale for export to the
country of importation. Therefore, for
purposes of determining the adjusted value
of material x, Article 1 transaction value is
the price actually paid or payable for the
goods when sold to the producer in Peru
($100), adjusted in accordance with the
provisions of Article 8. In this example, it is
irrelevant whether material x was initially
imported into Peru by the seller (or by
anyone else). So long as the producer
acquired material x in Peru, it is intended
that the value of material x will be
determined on the basis of the price actually
paid or payable by the producer adjusted in
accordance with the provisions of Article 8.

Example 2. Same facts as in Example 1,
except that the sale between the seller and
the producer is subject to certain restrictions
that preclude the application of Article 1.
Under Article 2 of the Customs Valuation
Agreement, the value is the transaction value
of identical goods sold for export to the same
country of importation and exported at or
about the same time as the goods being
valued. In order to permit the application of
Article 2 to the domestic acquisition by the
producer, it should be modified so that the
value is the transaction value of identical
goods sold within Peru at or about the same
time the goods were sold to the producer in
Peru. Thus, if the seller of material x also
sold an identical material to another buyer in
Peru without restrictions, that other sale
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would be used to determine the adjusted
value of material x.

(c) Permissible additions to, and
deductions from, the value of materials.

(1) Additions to originating materials.
For originating materials, the following
expenses, if not included under
paragraph (a) of this section, may be
added to the value of the originating
material:

(i) The costs of freight, insurance,
packing, and all other costs incurred in
transporting the material within or
between the territory of one or both of
the Parties to the location of the
producer;

(ii) Duties, taxes, and customs
brokerage fees on the material paid in
the territory of one or both of the
Parties, other than duties and taxes that
are waived, refunded, refundable, or
otherwise recoverable, including credit
against duty or tax paid or payable; and

(iii) The cost of waste and spoilage
resulting from the use of the material in
the production of the good, less the
value of renewable scrap or byproducts.

(2) Deductions from non-originating
materials. For non-originating materials,
if included under paragraph (a) of this
section, the following expenses may be
deducted from the value of the non-
originating material:

(1) The costs of freight, insurance,
packing, and all other costs incurred in
transporting the material within or
between the territory of one or both of
the Parties to the location of the
producer;

(ii) Duties, taxes, and customs
brokerage fees on the material paid in
the territory of one or both of the
Parties, other than duties and taxes that
are waived, refunded, refundable, or
otherwise recoverable, including credit
against duty or tax paid or payable;

(iii) The cost of waste and spoilage
resulting from the use of the material in
the production of the good, less the
value of renewable scrap or by-products;
and

(iv) The cost of originating materials
used in the production of the non-
originating material in the territory of
one or both of the Parties.

(d) Accounting method. Any cost or
value referenced in General Note 32,
HTSUS, and this subpart, must be
recorded and maintained in accordance
with the Generally Accepted
Accounting Principles applicable in the
territory of the Party in which the good
is produced.

§10.917 Accumulation.

(a) Originating materials from the
territory of a Party that are used in the
production of a good in the territory of
another Party will be considered to

originate in the territory of that other
Party.

(b) A good that is produced in the
territory of one or both of the Parties by
one or more producers is an originating
good if the good satisfies the
requirements of § 10.914 of this subpart
and all other applicable requirements of
General Note 32, HTSUS.

§10.918 De minimis.

(a) General. Except as provided in
paragraphs (b) and (c) of this section, a
good that does not undergo a change in
tariff classification pursuant to General
Note 32(n), HTSUS, is an originating
good if:

(1) The value of all non-originating
materials used in the production of the
good that do not undergo the applicable
change in tariff classification does not
exceed 10 percent of the adjusted value
of the good;

(2) The value of the non-originating
materials described in paragraph (a)(1)
of this section is included in the value
of non-originating materials for any
applicable regional value content
requirement for the good under General
Note 32(n), HTSUS; and

(3) The good meets all other
applicable requirements of General Note
32, HTSUS.

(b) Exceptions. Paragraph (a) of this
section does not apply to:

(1) A non-originating material
provided for in Chapter 4, HTSUS, or a
non-originating dairy preparation
containing over 10 percent by weight of
milk solids provided for in subheading
1901.90 or 2106.90, HTSUS, that is used
in the production of a good provided for
in Chapter 4, HTSUS;

(2) A non-originating material
provided for in Chapter 4, HTSUS, or a
non-originating dairy preparation
containing over 10 percent by weight of
milk solids provided for in subheading
1901.90, HTSUS, that is used in the
production of the following goods:

(i) Infant preparations containing over
10 percent by weight of milk solids
provided for in subheading 1901.10,
HTSUS;

(ii) Mixes and doughs, containing
over 25 percent by weight of butterfat,
not put up for retail sale, provided for
in subheading 1901.20, HTSUS;

(iii) Dairy preparations containing
over 10 percent by weight of milk solids
provided for in subheading 1901.90 or
2106.90, HTSUS;

(iv) Goods provided for in heading
2105, HTSUS;

(v) Beverages containing milk
provided for in subheading 2202.90,
HTSUS; and

(vi) Animal feeds containing over 10
percent by weight of milk solids

provided for in subheading 2309.90,
HTSUS; and

(3) A non-originating material
provided for in heading 0805, HTSUS,
or any of subheadings 2009.11 through
2009.39, HTSUS, that is used in the
production of a good provided for in
any of subheadings 2009.11 through
2009.39, HTSUS, or in fruit or vegetable
juice of any single fruit or vegetable,
fortified with minerals or vitamins,
concentrated or unconcentrated,
provided for in subheading 2106.90 or
2202.90, HTSUS;

(4) A non-originating material
provided for in heading 0901 or 2101,
HTSUS, that is used in the production
of a good provided for in heading 0901
or 2101, HTSUS;

(5) A non-originating material
provided for in Chapter 15, HTSUS, that
is used in the production of a good
provided for in Chapter 15, HTSUS;

(6) A non-originating material
provided for in heading 1701, HTSUS,
that is used in the production of a good
provided for in any of headings 1701
through 1703, HTSUS;

(7) A non-originating material
provided for in Chapter 17, HTSUS, that
is used in the production of a good
provided for in subheading 1806.10,
HTSUS; and

(8) Except as provided in paragraphs
(b)(1) through (b)(7) of this section and
General Note 32(n), HTSUS, a non-
originating material used in the
production of a good provided for in
any of Chapters 1 through 24, HTSUS,
unless the non-originating material is
provided for in a different subheading
than the good for which origin is being
determined under this subpart.

(c) Textile and apparel goods. (1)
General. Except as provided in
paragraph (c)(2) of this section, a textile
or apparel good that is not an
originating good because certain fibers
or yarns used in the production of the
component of the good that determines
the tariff classification of the good do
not undergo an applicable change in
tariff classification set out in General
Note 32(n), HTSUS, will nevertheless be
considered to be an originating good if:

(i) The total weight of all such fibers
or yarns in that component is not more
than 10 percent of the total weight of
that component; or

(ii) The yarns are nylon filament yarns
(other than elastomeric yarns) that are
provided for in subheading 5402.11.30,
5402.11.60, 5402.31.30, 5402.31.60,
5402.32.30, 5402.32.60, 5402.45.10,
5402.45.90, 5402.51.00, or 5402.61.00,
HTSUS, and that are products of
Canada, Mexico, or Israel.

(2) Exception for goods containing
elastomeric yarns. A textile or apparel
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good containing elastomeric yarns
(excluding latex) in the component of
the good that determines the tariff
classification of the good will be
considered an originating good only if
such yarns are wholly formed in the
territory of one or both of the Parties.
For purposes of this paragraph, “wholly
formed” means that all the production
processes and finishing operations,
starting with the extrusion of filaments,
strips, film, or sheet, and including
slitting a film or sheet into strip, or the
spinning of all fibers into yarn, or both,
and ending with a finished yarn or plied
yarn, took place in the territory of one
or both of the Parties.

(3) Yarn, fabric, or fiber. For purposes
of paragraph (c) of this section, in the
case of a textile or apparel good that is
a yarn, fabric, or fiber, the term
“component of the good that determines
the tariff classification of the good”
means all of the fibers in the good.

§10.919 Fungible goods and materials.

(a) General. A person claiming that a
fungible good or material is an
originating good may base the claim
either on the physical segregation of the
fungible good or material or by using an
inventory management method with
respect to the fungible good or material.
For purposes of this section, the term
“inventory management method”
means:

(1) Averaging;

(2) “Last-in, first-out;”

(3) “First-in, first-out;” or

(4) Any other method that is
recognized in the Generally Accepted
Accounting Principles of the Party in
which the production is performed or
otherwise accepted by that country.

(b) Duration of use. A person selecting
an inventory management method
under paragraph (a) of this section for a
particular fungible good or material
must continue to use that method for
that fungible good or material
throughout the fiscal year of that person.

§10.920 Accessories, spare parts, or
tools.

(a) General. Accessories, spare parts,
or tools that are delivered with a good
and that form part of the good’s
standard accessories, spare parts, or
tools will be treated as originating goods
if the good is an originating good, and
will be disregarded in determining
whether all the non-originating
materials used in the production of the
good undergo an applicable change in
tariff classification specified in General
Note 32(n), HTSUS, provided that:

(1) The accessories, spare parts, or
tools are classified with, and not
invoiced separately from, the good,

regardless of whether they are specified
or separately identified in the invoice
for the good; and

(2) The quantities and value of the
accessories, spare parts, or tools are
customary for the good.

(b) Regional value content. If the good
is subject to a regional value content
requirement, the value of the
accessories, spare parts, or tools is taken
into account as originating or non-
originating materials, as the case may
be, in calculating the regional value
content of the good under § 10.915 of
this subpart.

§10.921 Goods classifiable as goods put
up in sets.

Notwithstanding the specific rules set
forth in General Note 32(n), HTSUS,
goods classifiable as goods put up in
sets for retail sale as provided for in
General Rule of Interpretation 3,
HTSUS, will not be considered to be
originating goods unless:

(a) Each of the goods in the set is an
originating good; or

(b) The total value of the non-
originating goods in the set does not
exceed;

(1) In the case of textile or apparel
goods, 10 percent of the adjusted value
of the set; or

(2) In the case of a good other than a
textile or apparel good, 15 percent of the
adjusted value of the set.

§10.922 Retail packaging materials and
containers.

(a) Effect on tariff shift rule. Packaging
materials and containers in which a
good is packaged for retail sale, if
classified with the good for which
preferential tariff treatment under the
PTPA is claimed, will be disregarded in
determining whether all non-originating
materials used in the production of the
good undergo the applicable change in
tariff classification set out in General
Note 32(n), HTSUS.

(b) Effect on regional value content
calculation. If the good is subject to a
regional value content requirement, the
value of such packaging materials and
containers will be taken into account as
originating or non-originating materials,
as the case may be, in calculating the
regional value content of the good.

Example 1. Peruvian Producer A of good
C imports 100 non-originating blister
packages to be used as retail packaging for
good C. As provided in §10.916(a)(1) of this
subpart, the value of the blister packages is
their adjusted value, which in this case is
$10. Good C has a regional value content
requirement. The United States importer of
good C decides to use the build-down
method, RVC = ((AV — VNM)/AV) x 100 (see
§10.915(b) of this subpart), in determining
whether good C satisfies the regional value

content requirement. In applying this
method, the non-originating blister packages
are taken into account as non-originating. As
such, their $10 adjusted value is included in
the VNM, value of non-originating materials,
of good C.

Example 2. Same facts as in Example 1,
except that the blister packages are
originating. In this case, the adjusted value of
the originating blister packages would not be
included as part of the VNM of good C under
the build-down method. However, if the U.S.
importer had used the build-up method, RVC
= (VOM/AV) x 100 (see § 10.915(c) of this
subpart), the adjusted value of the blister
packaging would be included as part of the
VOM, value of originating materials.

§10.923 Packing materials and containers
for shipment.

(a) Effect on tariff shift rule. Packing
materials and containers for shipment,
as defined in § 10.913(m) of this
subpart, are to be disregarded in
determining whether the non-
originating materials used in the
production of the good undergo an
applicable change in tariff classification
set out in General Note 32(n), HTSUS.
Accordingly, such materials and
containers are not required to undergo
the applicable change in tariff
classification even if they are non-
originating.

(%) Effect on regional value content
calculation. Packing materials and
containers for shipment, as defined in
§ 10.913(m) of this subpart, are to be
disregarded in determining the regional
value content of a good imported into
the United States. Accordingly, in
applying the build-down, build-up, or
net cost method for determining the
regional value content of a good
imported into the United States, the
value of such packing materials and
containers for shipment (whether
originating or non-originating) is
disregarded and not included in AV,
adjusted value, VNM, value of non-
originating materials, VOM, value of
originating materials, or NG, net cost of
a good.

Example. Peruvian producer A produces
good C. Producer A ships good C to the
United States in a shipping container that it
purchased from Company B in Peru. The
shipping container is originating. The value
of the shipping container determined under
section § 10.916(a)(2) of this subpart is $3.
Good C is subject to a regional value content
requirement. The transaction value of good C
is $100, which includes the $3 shipping
container. The U.S. importer decides to use
the build-up method, RVC = (VOM/AV) x
100 (see § 10.915(c) of this subpart), in
determining whether good C satisfies the
regional value content requirement. In
determining the AV, adjusted value, of good
C imported into the U.S., paragraph (b) of
this section and the definition of AV require
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a $3 deduction for the value of the shipping
container. Therefore, the AV is $97 ($100

— $3). In addition, the value of the shipping
container is disregarded and not included in
the VOM, value of originating materials.

§10.924 Indirect materials.

An indirect material, as defined in
§10.902(m) of this subpart, will be
considered to be an originating material
without regard to where it is produced.

Example. Peruvian Producer A produces
good C using non-originating material B.
Producer A imports non-originating rubber
gloves for use by workers in the production
of good C. Good C is subject to a tariff shift
requirement. As provided in §10.914(b)(1) of
this subpart and General Note 32(n), each of
the non-originating materials in good C must
undergo the specified change in tariff
classification in order for good C to be
considered originating. Although non-
originating material B must undergo the
applicable tariff shift in order for good C to
be considered originating, the rubber gloves
do not because they are indirect materials
and are considered originating without
regard to where they are produced.

§10.925 Transit and transshipment.

(a) General. A good that has
undergone production necessary to
qualify as an originating good under
§10.914 of this subpart will not be
considered an originating good if,
subsequent to that production, the good:

(1) Undergoes further production or
any other operation outside the
territories of the Parties, other than
unloading, reloading, or any other
operation necessary to preserve the good
in good condition or to transport the
good to the territory of a Party; or

(2) Does not remain under the control
of customs authorities in the territory of
a non-Party.

(b) Documentary evidence. An
importer making a claim that a good is
originating may be required to
demonstrate, to CBP’s satisfaction, that
the conditions and requirements set
forth in paragraph (a) of this section
were met. An importer may demonstrate
compliance with this section by
submitting documentary evidence. Such
evidence may include, but is not limited
to, bills of lading, airway bills, packing
lists, commercial invoices, receiving
and inventory records, and customs
entry and exit documents.

Origin Verifications and
Determinations

§10.926 Verification and justification of
claim for preferential tariff treatment.

(a) Verification. A claim for
preferential tariff treatment made under
§10.903(b) or § 10.911 of this subpart,
including any statements or other
information submitted to CBP in
support of the claim, will be subject to

such verification as the port director
deems necessary. In the event that the
port director is provided with
insufficient information to verify or
substantiate the claim, or the exporter or
producer fails to consent to a
verification visit, the port director may
deny the claim for preferential
treatment. A verification of a claim for
preferential tariff treatment under PTPA
for goods imported into the United
States may be conducted by means of
one or more of the following:

(1) Written requests for information
from the importer, exporter, or
producer;

(2) Written questionnaires to the
importer, exporter, or producer;

(3) Visits to the premises of the
exporter or producer in the territory of
Peru, to review the records of the type
referred to in §10.909(c)(1) of this
subpart or to observe the facilities used
in the production of the good, in
accordance with the framework that the
Parties develop for conducting
verifications; and

(4) Such other procedures to which
the Parties may agree.

(b) Applicable accounting principles.
When conducting a verification of origin
to which Generally Accepted
Accounting Principles may be relevant,
CBP will apply and accept the Generally
Accepted Accounting Principles
applicable in the country of production.

§10.927 Special rule for verifications in
Peru of U.S. imports of textile and apparel
goods.

(a) Procedures to determine whether a
claim of origin is accurate. (1) General.
For the purpose of determining that a
claim of origin for a textile or apparel
good is accurate, CBP may request that
the Government of Peru conduct a
verification, regardless of whether a
claim is made for preferential tariff
treatment.

(2) Actions during a verification.
While a verification under this
paragraph is being conducted, CBP may
take appropriate action, which may
include:

(i) Suspending the application of
preferential tariff treatment to the textile
or apparel good for which a claim for
preferential tariff treatment has been
made, if CBP determines there is
insufficient information to support the
claim;

(ii) Denying the application of
preferential tariff treatment to the textile
or apparel good for which a claim for
preferential tariff treatment has been
made that is the subject of a verification
if CBP determines that an enterprise has
provided incorrect information to
support the claim;

(iii) Detention of any textile or apparel
good exported or produced by the
enterprise subject to the verification if
CBP determines there is insufficient
information to determine the country of
origin of any such good; and

(iv) Denying entry to any textile or
apparel good exported or produced by
the enterprise subject to the verification
if CBP determines that the enterprise
has provided incorrect information as to
the country of origin of any such good.

(3) Actions following a verification.
On completion of a verification under
this paragraph, CBP may take
appropriate action, which may include:

8) Denying the application of
preferential tariff treatment to the textile
or apparel good for which a claim for
preferential tariff treatment has been
made that is the subject of a verification
if CBP determines there is insufficient
information, or that the enterprise has
provided incorrect information, to
support the claim; and

(ii) Denying entry to any textile or
apparel good exported or produced by
the enterprise subject to the verification
if CBP determines there is insufficient
information to determine, or that the
enterprise has provided incorrect
information as to, the country of origin
of any such good.

(b) Procedures to determine
compliance with applicable customs
laws and regulations of the United
States. (1) General. For purposes of
enabling CBP to determine that an
exporter or producer is complying with
applicable customs laws, regulations,
and procedures regarding trade in
textile and apparel goods, CBP may
request that the government of Peru
conduct a verification.

(2) Actions during a verification.
While a verification under this
paragraph is being conducted, CBP may
take appropriate action, which may
include:

(i) Suspending the application of
preferential tariff treatment to any
textile or apparel good exported or
produced by the enterprise subject to
the verification if CBP determines there
is insufficient information to support a
claim for preferential tariff treatment
with respect to any such good;

(ii) Denying the application of
preferential tariff treatment to any
textile or apparel good exported or
produced by the enterprise subject to
the verification if CBP determines that
the enterprise has provided incorrect
information to support a claim for
preferential tariff treatment with respect
to any such good;

(iii) Detention of any textile or apparel
good exported or produced by the
enterprise subject to the verification if
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CBP determines there is insufficient
information to determine the country of
origin of any such good; and

(iv) Denying entry to any textile or
apparel good exported or produced by
the enterprise subject to the verification
if CBP determines that the enterprise
has provided incorrect information as to
the country of origin of any such good.

(3) Actions following a verification.
On completion of a verification under
this paragraph, CBP may take
appropriate action, which may include:

(i) Denying the application of
preferential tariff treatment to any
textile or apparel good exported or
produced by the enterprise subject to
the verification if CBP determines there
is insufficient information, or that the
enterprise has provided incorrect
information, to support a claim for
preferential tariff treatment with respect
to any such good; and

(ii) Denying entry to any textile or
apparel good exported or produced by
the enterprise subject to the verification
if CBP determines there is insufficient
information to determine, or that the
enterprise has provided incorrect
information as to, the country of origin
of any such good.

(c) Denial of permission to conduct a
verification. If an enterprise does not
consent to a verification under this
section, CBP may deny preferential tariff
treatment to the type of goods of the
enterprise that would have been the
subject of the verification.

(d) Assistance by U.S. officials in
conducting a verification abroad. U.S.
officials may undertake or assist in a
verification under this section by
conducting visits in the territory of
Peru, along with the competent
authorities of Peru, to the premises of an
exporter, producer, or any other
enterprise involved in the movement of
textile or apparel goods from Peru to the
United States.

(e) Continuation of appropriate
action. CBP may continue to take
appropriate action under paragraph (a)
or (b) of this section until it receives
information sufficient to enable it to
make the determination described in
paragraphs (a) and (b) of this section.

§10.928 Issuance of negative origin
determinations.

If, as a result of an origin verification
initiated under this subpart, CBP
determines that a claim for preferential
tariff treatment under this subpart
should be denied, it will issue a
determination in writing or via an
authorized electronic data interchange
system to the importer that sets forth the
following:

(a) A description of the good that was
the subject of the verification together
with the identifying numbers and dates
of the import documents pertaining to
the good;

(b) A statement setting forth the
findings of fact made in connection with
the verification and upon which the
determination is based; and

(c) With specific reference to the rules
applicable to originating goods as set
forth in General Note 32, HTSUS, and
in §§10.913 through 10.925 of this
subpart, the legal basis for the
determination.

§10.929 Repeated false or unsupported
preference claims.

Where verification or other
information reveals a pattern of conduct
by an importer, exporter, or producer of
false or unsupported representations
that goods qualify under the PTPA rules
of origin set forth in General Note 32,
HTSUS, CBP may suspend preferential
tariff treatment under the PTPA to
entries of identical goods covered by
subsequent representations by that
importer, exporter, or producer until
CBP determines that representations of
that person are in conformity with
General Note 32, HTSUS.

Penalties
§10.930 General.

Except as otherwise provided in this
subpart, all criminal, civil, or
administrative penalties which may be
imposed on U.S. importers, exporters,
and producers for violations of the
customs and related laws and
regulations will also apply to U.S.
importers, exporters, and producers for
violations of the laws and regulations
relating to the PTPA.

§10.931 Corrected claim or certification by
importers.

An importer who makes a corrected
claim under § 10.903(c) of this subpart
will not be subject to civil or
administrative penalties under 19 U.S.C.
1592 for having made an incorrect claim
or having submitted an incorrect
certification, provided that the corrected
claim is promptly and voluntarily made.

§10.932 Corrected certification by U.S.
exporters or producers.

Civil or administrative penalties
provided for under 19 U.S.C. 1592 will
not be imposed on an exporter or
producer in the United States who
promptly and voluntarily provides
written notification pursuant to
§10.909(b) with respect to the making of
an incorrect certification.

§10.933 Framework for correcting claims
or certifications.

(a) “Promptly and voluntarily”
defined. Except as provided for in
paragraph (b) of this section, for
purposes of this subpart, the making of
a corrected claim or certification by an
importer or the providing of written
notification of an incorrect certification
by an exporter or producer in the United
States will be deemed to have been done
promptly and voluntarily if:

(1)) Done before the commencement
of a formal investigation, within the
meaning of § 162.74(g) of this chapter;
or

(ii) Done before any of the events
specified in § 162.74(i) of this chapter
have occurred; or

(iii) Done within 30 days after the
importer, exporter, or producer initially
becomes aware that the claim or
certification is incorrect; and

(2) Accompanied by a statement
setting forth the information specified in
paragraph (c) of this section; and

(3) In the case of a corrected claim or
certification by an importer,
accompanied or followed by a tender of
any actual loss of duties and
merchandise processing fees, if
applicable, in accordance with
paragraph (d) of this section.

(b) Exception in cases involving fraud
or subsequent incorrect claims. (1)
Fraud. Notwithstanding paragraph (a) of
this section, a person who acted
fraudulently in making an incorrect
claim or certification may not make a
voluntary correction of that claim or
certification. For purposes of this
paragraph, the term “fraud” will have
the meaning set forth in paragraph (C)(3)
of Appendix B to Part 171 of this
chapter.

(2) Subsequent incorrect claims. An
importer who makes one or more
incorrect claims after becoming aware
that a claim involving the same
merchandise and circumstances is
invalid may not make a voluntary
correction of the subsequent claims
pursuant to paragraph (a) of this section.

(c) Statement. For purposes of this
subpart, each corrected claim or
certification must be accompanied by a
statement, submitted in writing or via
an authorized electronic data
interchange system, which:

(1) Identifies the class or kind of good
to which the incorrect claim or
certification relates;

(2) In the case of a corrected claim or
certification by an importer, identifies
each affected import transaction,
including each port of importation and
the approximate date of each
importation;
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(3) Specifies the nature of the
incorrect statements or omissions
regarding the claim or certification; and

(4) Sets forth, to the best of the
person’s knowledge, the true and
accurate information or data which
should have been covered by or
provided in the claim or certification,
and states that the person will provide
any additional information or data
which is unknown at the time of making
the corrected claim or certification
within 30 days or within any extension
of that 30-day period as CBP may permit
in order for the person to obtain the
information or data.

(d) Tender of actual loss of duties. A
U.S. importer who makes a corrected
claim must tender any actual loss of
duties at the time of making the
corrected claim, or within 30 days
thereafter, or within any extension of
that 30-day period as CBP may allow in
order for the importer to obtain the
information or data necessary to
calculate the duties owed.

Goods Returned After Repair or
Alteration

§10.934 Goods re-entered after repair or
alteration in Peru.

(a) General. This section sets forth the
rules which apply for purposes of
obtaining duty-free treatment on goods
returned after repair or alteration in
Peru as provided for in subheadings
9802.00.40 and 9802.00.50, HTSUS.
Goods returned after having been
repaired or altered in Peru, whether or
not pursuant to a warranty, are eligible
for duty-free treatment, provided that
the requirements of this section are met.
For purposes of this section, “repairs or
alterations’ means restoration, addition,
renovation, re-dyeing, cleaning, re-
sterilizing, or other treatment that does
not destroy the essential characteristics
of, or create a new or commercially
different good from, the good exported
from the United States.

(b) Goods not eligible for duty-free
treatment after repair or alteration. The
duty-free treatment referred to in
paragraph (a) of this section will not
apply to goods which, in their condition
as exported from the United States to
Peru, are incomplete for their intended
use and for which the processing
operation performed in Peru constitutes
an operation that is performed as a
matter of course in the preparation or
manufacture of finished goods.

(c) Documentation. The provisions of
paragraphs (a), (b), and (c) of § 10.8 of
this part, relating to the documentary
requirements for goods entered under
subheading 9802.00.40 or 9802.00.50,
HTSUS, will apply in connection with
the entry of goods which are returned
from Peru after having been exported for
repairs or alterations and which are
claimed to be duty free.

PART 24—CUSTOMS FINANCIAL AND
ACCOUNTING PROCEDURE

m 4. The general authority citation for
part 24 and specific authority for § 24.23
continue to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 58a—58c,
66, 1202 (General Note 3(i), Harmonized
Tariff Schedule of the United States), 1505,
1520, 1624; 26 U.S.C. 4461, 4462; 31 U.S.C.
9701; Public Law 107—-296, 116 Stat. 2135 (6
U.S.C. 1 et seq.).

* * * * *

Section 24.23 also issued under 19 U.S.C.

3332;

* * * * *

m 5. Section 24.23 is amended by adding
paragraph (c)(11) to read as follows:

§24.23 Fees for processing merchandise.
* * * * *

*
C * *

(11) The ad valorem fee, surcharge,
and specific fees provided under
paragraphs (b)(1) and (b)(2)(i) of this
section will not apply to goods that
qualify as originating goods under § 203
of the United States-Peru Trade
Promotion Agreement Implementation
Act (see also General Note 32, HTSUS)
that are entered, or withdrawn from
warehouse for consumption, on or after
February 1, 2009.

* * * * *

PART 162—INSPECTION, SEARCH,
AND SEIZURE

m 6. The authority citation for Part 162
continues to read in part as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1592, 1593a, 1624.

* * * * *

m 7. Section 162.0 is amended by
revising the last sentence to read as
follows:

§162.0 Scope.

* * * Additional provisions
concerning records maintenance and
examination applicable to U.S.
importers, exporters and producers

under the U.S.-Chile Free Trade
Agreement, the U.S.-Singapore Free
Trade Agreement, the Dominican
Republic-Central America-U.S. Free
Trade Agreement, the U.S.-Morocco
Free Trade Agreement, and the U.S.-
Peru Trade Promotion Agreement are
contained in Part 10, Subparts H, I, J, M,
and Q of this chapter, respectively.

PART 163—RECORDKEEPING

m 8. The authority citation for Part 163
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1484, 1508, 1509, 1510, 1624.
m 9. Section 163.1(a)(2) is amended by
redesignating paragraph (a)(2)(xiii) as
paragraph (a)(2)(xiv) and adding a new
paragraph (a)(2)(xiii) to read as follows:

§163.1 Definitions.

* * * * *
(a) * *x %
(2) * % %

(xiii) The maintenance of any
documentation that the importer may
have in support of a claim for
preferential tariff treatment under the
United States-Peru Trade Promotion
Agreement (PTPA), including a PTPA
importer’s certification.

* * * * *

m 10. The Appendix to Part 163 is
amended by adding a new listing under
section IV in numerical order to read as
follows:

Appendix to Part 163—Interim (a)(1)(A)
List

* * * * *

IV. * * %

§10.905 PTPA records that the
importer may have in support of a PTPA
claim for preferential tariff treatment,

including an importer’s certification.
* * * * *

PART 178—APPROVAL OF
INFORMATION COLLECTION
REQUIREMENTS

m 11. The authority citation for Part 178
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 1624;
44 U.S.C. 3501 et seq.

m 12. Section 178.2 is amended by
adding new listings for “§§10.903 and
10.904” to the table in numerical order
to read as follows:

§178.2 Listing of OMB control numbers.
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Alan D. Bersin,

Commissioner, U.S. Customs and Border
Protection.

Approved: October 28, 2011.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 2011-28471 Filed 11-2-11; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1980
[Docket Number: OSHA-2011-0126]
RIN 1218-AC53

Procedures for the Handling of
Retaliation Complaints Under Section
806 of the Sarbanes-Oxley Act of 2002,
as Amended

AGENCY: Occupational Safety and Health
Administration, Labor.

ACTION: Interim Final Rule; request for
comments.

SUMMARY: The Occupational Safety and
Health Administration (OSHA) is
amending the regulations governing
employee protection (‘“‘retaliation” or
“whistleblower”’) claims under section
806 of the Corporate and Criminal Fraud
Accountability Act of 2002, Title VIII of
the Sarbanes-Oxley Act of 2002
(“Sarbanes-Oxley” or “Act’’), which was
amended by sections 922 and 929A of
the Dodd-Frank Wall Street Reform and
Consumer Protection Act of 2010,
enacted on July 21, 2010. Public Law
111-203. These revisions to the
Sarbanes-Oxley whistleblower
regulations clarify and improve the
procedures for handling Sarbanes-Oxley
whistleblower complaints and
implement statutory changes enacted
into law as part of the 2010 statutory
amendments. These changes to the
Sarbanes-Oxley whistleblower
regulations also make the procedures for
handling retaliation complaints under
Sarbanes-Oxley more consistent with
OSHA'’s procedures for handling
complaints under the employee
protection provisions of the Surface
Transportation Assistance Act of 1982,

29 CFR part 1978; the National Transit
Systems Security Act and the Federal
Railroad Safety Act, 29 CFR part 1982;
the Consumer Product Safety
Improvement Act of 2008, 29 CFR part
1983; and the Employee Protection
Provisions of Six Environmental
Statutes and Section 211 of the Energy
Reorganization Act of 1974, as
amended, 29 CFR part 24.

DATES: This interim final rule is
effective on November 3, 2011.
Comments and additional materials
must be submitted (post-marked, sent or
received) by January 3, 2012.
ADDRESSES: You may submit comments
and attachments electronically at
http://www.regulations.gov, which is
the Federal eRulemaking Portal. Follow
the instructions online for making
electronic submissions.

Fax: If your submissions, including
attachments, do not exceed 10 pages,
you may fax them to the OSHA Docket
Office at (202) 693—1648.

Mail, hand delivery, express mail,
messenger or courier service: You must
submit your comments and attachments
to the OSHA Docket Office, Docket No.
OSHA-2011-0126, U.S. Department of
Labor, Room N-2625, 200 Constitution
Avenue NW., Washington, DC 20210.
Deliveries (hand, express mail,
messenger and courier service) are
accepted during the Department of
Labor’s and Docket Office’s normal
business hours, 8:15 a.m.—4:45 p.m., e.t.

Instructions: All submissions must
include the Agency name and the OSHA
docket number for this rulemaking
(Docket No. OSHA-2011-0126).
Submissions, including any personal
information you provide, are placed in
the public docket without change and
may be made available online at
http://www.regulations.gov. Therefore,
OSHA cautions you about submitting
personal information such as social
security numbers and birth dates.

Docket: To read or download
submissions or other material in the
docket, go to http://www.regulations.gov
or the OSHA Docket Office at the
address above. All documents in the
docket are listed in the http://
www.regulations.gov index, however,
some information (e.g., copyrighted
material) is not publicly available to
read or download through the Web site.

All submissions, including copyrighted
material, are available for inspection
and copying at the OSHA Docket Office.

FOR FURTHER INFORMATION CONTACT:
Sandra Dillon, Acting Director, Office of
the Whistleblower Protection Program,
Occupational Safety and Health
Administration, U.S. Department of
Labor, Room N-3610, 200 Constitution
Avenue NW., Washington, DC 20210;
telephone (202) 693—2199. This is not a
toll-free number. This Federal Register
publication is available in alternative
formats. The alternative formats are
large print, electronic file on computer
disk (Word Perfect, ASCII, Mates with
Duxbury Braille System) and audiotape.

SUPPLEMENTARY INFORMATION:

I. Background

The Dodd-Frank Wall Street Reform
and Consumer Protection Act of 2010,
Public Law 111-203, (Dodd-Frank)
amended the Sarbanes-Oxley
whistleblower provision, 18 U.S.C.
1514A. The regulatory revisions
described herein reflect these statutory
amendments and also seek to clarify and
improve OSHA'’s procedures for
handling Sarbanes-Oxley whistleblower
claims. To the extent possible within
the bounds of applicable statutory
language, these revised regulations are
designed to be consistent with the
procedures applied to claims under
other whistleblower statutes
administered by OSHA, including the
Surface Transportation Assistance Act
0f 1982 (STAA), 29 CFR part 1978; the
National Transit Systems Security Act
(NTSSA) and the Federal Railroad
Safety Act (FRSA), 29 CFR part 1982;
the Consumer Product Safety
Improvement Act of 2008 (CPSIA), 29
CFR part 1983; and the Employee
Protection Provisions of Six
Environmental Statutes and Section 211
of the Energy Reorganization Act of
1974, as amended, 29 CFR part 24.

Responsibility for receiving and
investigating complaints under
Sarbanes-Oxley has been delegated to
the Assistant Secretary of Labor for
Occupational Safety and Health
(Secretary of Labor’s Order No. 4-2010
(Sept. 2, 2010), 75 FR 55355 (Sept. 10,
2010)). Hearings on determinations by
the Assistant Secretary are conducted by
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the Office of Administrative Law Judges,
and appeals from decisions by
administrative law judges (ALJs) are
decided by the Administrative Review
Board (ARB) (Secretary of Labor’s Order
No. 1-2010 (Jan. 15, 2010), 75 FR 3924
(Jan. 25, 2010)).

II. Summary of Statutory Changes to
the Sarbanes-Oxley Whistleblower
Provision

Dodd-Frank, enacted on July 21, 2010,
amended the Sarbanes-Oxley
whistleblower provision to make several
substantive changes. First, section
922(b) of Dodd-Frank added protection
for employees from retaliation by
nationally recognized statistical rating
organizations (as defined in section 3(a)
of the Securities Exchange Act of 1934
(15 U.S.C. 78c)) or their officers,
employees, contractors, subcontractors,
and agents.! Second, section 922(c) of
Dodd-Frank extended the statutory
filing period for retaliation complaints
under Sarbanes-Oxley from 90 to 180
days after the date on which the
violation occurs or after the date on
which the employee became aware of
the violation. Section 922(c) of Dodd-
Frank also provided parties with a right
to a jury trial in district court actions
brought under Sarbanes-Oxley’s
“kickout” provision, 18 U.S.C.
1514A(b)(1)(B), which provides that, if
the Secretary has not issued a final
decision within 180 days of the filing of
the complaint and there is no showing
that there has been delay due to the bad
faith of the complainant, the
complainant may bring an action at law
or equity for de novo review in the
appropriate district court of the United
States, which will have jurisdiction over
such action without regard to the
amount in controversy. Third, section
922(c) amended Sarbanes-Oxley to state
that the rights and remedies provided
for in 18 U.S.C. 1514 A may not be
waived by any agreement, policy form,

1Section 3(a) of the Securities Exchange Act of
1934 defines nationally recognized statistical rating
organization as a credit rating agency that—

(1) issues credit ratings certified by qualified
institutional buyers, in accordance with 15 U.S.C.
780-7(a)(1)(B)(ix), with respect to—

(i) financial institutions, brokers, or dealers;

(ii) insurance companies;

(iii) corporate issuers;

(iv) issuers of asset-backed securities (as that term
is defined in section 1101(c) of part 229 of title 17,
Code of Federal Regulations, as in effect on
September 29, 2006);

(v) issuers of government securities, municipal
securities, or securities issued by a foreign
government; or

(vi) a combination of one or more categories of
obligors described in any of clauses (i) through (v);
and

(2) is registered under 15 U.S.C. 780-7.

15 U.S.C. 78c(a)(62).

or condition of employment, including
by a predispute arbitration agreement,
and to provide that no predispute
arbitration agreement shall be valid or
enforceable, if the agreement requires
arbitration of a dispute arising under
this section.

In addition, section 929A of Dodd-
Frank clarified that companies covered
by the Sarbanes-Oxley whistleblower
provision include any company with a
class of securities registered under
section 12 of the Securities Exchange
Act of 1934 (15 U.S.C. 78]), or that is
required to file reports under section
15(d) of the Securities Exchange Act of
1934 (15 U.S.C. 780(d)) including any
subsidiary or affiliate whose financial
information is included in the
consolidated financial statements of
such company. As explained in Johnson
v. Siemens Technologies, Inc., ARB No.
08-032, 2011 WL 1247202, at *11 (Mar.
31, 2011), section 929A merely clarified
that subsidiaries and affiliates are
covered under the Sarbanes-Oxley
whistleblower provision. Section 929A
applies to all cases currently pending
before the Secretary.

Dodd-Frank left the remaining
requirements of the Sarbanes-Oxley
whistleblower provision unchanged.
Sarbanes-Oxley continues to provide
that proceedings under the Act will be
governed by the rules and procedures
and burdens of proof of the Wendell H.
Ford Aviation Investment and Reform
Act for the 21st Century (“AIR21”’), 49
U.S.C. 42121(b). Sarbanes-Oxley
continues to authorize an award to a
prevailing employee of make-whole
relief, including reinstatement with the
same seniority status that the employee
would have had but for the retaliation,
back pay with interest, and
compensation for any special damages
sustained, including litigation costs,
expert witness fees and reasonable
attorney’s fees. See 18 U.S.C.
1514A(c)(2).

III. Summary and Discussion of
Regulatory Provisions

The regulatory provisions in this part
are being revised to reflect the 2010
Dodd-Frank statutory amendments, to
improve the procedures for handling
Sarbanes-Oxley whistleblower cases,
and to make the Sarbanes-Oxley
whistleblower regulations more
consistent with the regulations that
OSHA has promulgated for the
administration of other whistleblower
programs to the extent possible within
the bounds of the applicable statutory
language.

These regulatory revisions make
several non-substantive changes in
terminology. First, cases under the

whistleblower provision of Sarbanes-
Oxley will now be referred to as actions
alleging “retaliation” rather than
“discrimination.” This change is not
intended to have substantive effect. It
simply reflects the fact that claims
brought under the whistleblower
provisions are prototypical retaliation
claims. A retaliation claim is a specific
type of discrimination claim that
focuses on the actions taken as a result
of an employee’s protected activity
rather than as a result of an employee’s
characteristics (e.g., race, gender, or
religion).

Second, these rules previously
referred to persons named in Sarbanes-
Oxley whistleblower complaints as
“named persons,” but in the revised
regulations they will be referred to as
“respondents.” Third, rather than
referring to an employer’s “unfavorable
personnel action,” these revisions use
the term ““adverse action.” Again, these
changes are not intended to have any
substantive impact on the handling of
Sarbanes-Oxley whistleblower cases.
The revisions simply reflect a
preference for more conventional
terminology. These updated terms are
already used in OSHA’s procedural
rules for handling whistleblower
complaints under several other statutes,
including STAA, 29 CFR part 1978;
NTSSA and FRSA, 29 CFR part 1982;
CPSIA, 29 CFR part 1983; and the
Employee Protection Provisions of Six
Environmental Statutes and Section 211
of the Energy Reorganization Act of
1974, as amended, 29 CFR part 24. The
minor changes here create consistency
with these other programs and reduce
possible confusion.

Subpart A—Complaints, Investigations,
Findings and Preliminary Orders

Section 1980.100 Purpose and Scope

This section describes the purpose of
the regulations implementing Sarbanes-
Oxley and provides an overview of the
procedures covered by these
regulations. This section has been
revised to reflect the 2010 statutory
amendments to Sarbanes-Oxley.

Section 1980.101 Definitions

This section includes general
definitions applicable to Sarbanes-
Oxley’s whistleblower provision. The
definition of the term ““Act” has been
revised to incorporate the 2010 Dodd-
Frank statutory amendments within that
definition. Also, consistent with the
recently promulgated interim final rules
under STAA, 29 CFR part 1978; NTSSA
and FRSA, 29 CFR part 1982; and
CPSIA, 29 CFR part 1983, a new
definition of “business days” is being
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added at paragraph 1980.101(c) of these
rules to clarify that the term means days
other than Saturdays, Sundays and
Federal holidays.

The 2010 statutory amendments to
Sarbanes-Oxley define “nationally
recognized statistical rating
organization” by reference to the
definition in the Securities Exchange
Act of 1934, codified at 15 U.S.C.
78c(a)(62), and that definition has been
included here. Similarly, the definition
of “company” has been revised to
reflect that “company” under the
Sarbanes-Oxley whistleblower provision
includes any subsidiary or affiliate
whose financial information is included
in the consolidated financial statements
of a company. Thus under these
regulations “‘company’”’ means any
company with a class of securities
registered under section 12 of the
Securities Exchange Act of 1934 (15
U.S.C. 78]) or any company required to
file reports under section 15(d) of the
Securities Exchange Act of 1934 (15
U.S.C. 780(d)) including any subsidiary
or affiliate whose financial information
is included in the consolidated financial
statements of such company.

These regulatory revisions also
replace the term “‘company
representative”” with the term “covered
person,” which is defined in
subparagraph 1980.101(f) as “any
company, including any subsidiary or
affiliate whose financial information is
included in the consolidated financial
statements of such company, or any
nationally recognized statistical rating
organization, or any officer, employee,
contractor, subcontractor, or agent of
such company or nationally recognized
statistical rating organization.” In
addition, as noted above, these rules
have replaced the definition of “named
person” with a definition for
“respondent” at paragraph 1980.101(k),
and define the term “respondent” as
“the person named in the complaint
who is alleged to have violated the Act.”
The term “employee” in 1980.101(g) has
also been revised consistent with these
changes, and the term “person” in
1980.101(j) has been revised to
explicitly include “companies” in the
definition of “person.” The order of the
terms in this section has been changed
as necessary to permit the inclusion and
substitution of the terms described
above. These changes in terminology
were needed to reflect the addition of
nationally recognized statistical rating
organizations and their officers,
employees, contractors, subcontractors,
and agents to the list of potential
respondents in whistleblower cases
under Sarbanes-Oxley. These changes in
terminology also continue to reflect that

Sarbanes-Oxley’s statutory provisions
identify individuals, as well as the
employer, as potentially liable for
retaliation. OSHA continues to
anticipate, however, that in most cases
the covered person and the respondent
likely will be the complainant’s
employer. The definitions in this
section also continue to reflect OSHA’s
longstanding position that the statute
protects both employees of publicly
traded companies and employees of
contractors, subcontractors, and agents
of publicly traded companies. See
Procedures for the Handling of
Discrimination Complaints under
Section 806 of the Corporate and
Criminal Fraud Accountability Act of
2002, Title VIII of the Sarbanes-Oxley
Act of 2002, Final Rule, 69 FR 52104,
52106 (Aug. 24, 2004); Brief for the
Secretary of Labor as Amicus Curiae in
Support of Plaintiff-Appellees, Lawson
v. FMR, LLC, No. 10-2240 (1st Cir.
2011).

Section 1980.102 Obligations and
Prohibited Acts

This section describes the activities
that are protected under Sarbanes-Oxley
and the conduct that is prohibited in
response to any protected activities. The
term “covered person” has been
substituted for “‘company or company
representative” throughout this section,
and other minor changes have been
made to make this section consistent
with OSHA’s procedural rules
implementing other whistleblower
provisions. It should be noted that it is
the Department’s longstanding position
that complaints to an individual
member of Congress under this section
are protected. The individual member
need not be conducting an investigation
or on a Committee conducting an
investigation. The critical focus is on
whether the employee reported conduct
that he or she reasonably believed
constituted a violation of one of the
enumerated laws or regulations.

Section 1980.103 Filing of Retaliation
Complaints

This section explains the requirement
for filing a retaliation complaint under
Sarbanes-Oxley. The terminology used
in this section has been revised to
reflect the updated terminology
described above. The 2010 statutory
amendments changed the statute of
limitations for complaints under the Act
from 90 to 180 days. Now, to be timely,
a complaint must be filed within
180 days of when the alleged violation
occurs, or after the date on which the
employee became aware of the
violation. This section of the regulations
has been updated to reflect that

statutory change. Under Delaware State
College v. Ricks, 449 U.S. 250, 258
(1980), the time of the alleged violation
is considered to be when the retaliatory
decision has been both made and
communicated to the complainant.
Additionally, section 1980.103(b) has
been amended to change the
requirement that whistleblower
complaints to OSHA under Sarbanes-
Oxley “must be in writing and should
include a full statement of the acts and
omissions, with pertinent dates, which
are believed to constitute the
violations.” Consistent with OSHA’s
procedural rules under other
whistleblower statutes, complaints filed
under Sarbanes-Oxley need not be in
any particular form. They may be either
oral or in writing. When a complaint is
made orally, OSHA will reduce the
complaint to writing. If a complainant is
not able to file the complaint in English,
the complaint may be filed in any
language. With the consent of the
employee, complaints may be filed by
any person on the employee’s behalf.
These changes are consistent with
decisions of the ARB, which have
permitted oral complaints under the
environmental statutes. See, e.g.,
Roberts v. Rivas Environmental
Consultants, Inc., 1996—CER-1, 1997
WL 578330, at *3 n.6 (ARB Sept. 17,
1997) (complainant’s oral statement to
an OSHA investigator, and the
subsequent preparation of an internal
memorandum by that investigator
summarizing the oral complaint,
satisfies the “in writing” requirement of
CERCLA, 42 U.S.C. 9610(b), and the
Department’s accompanying regulations
in 29 CFR part 24); Dartey v. Zack Co.
of Chicago, No. 1982—-ERA-2, 1983 WL
189787, at *3 n.1 (Sec’y of Labor Apr.
25, 1983) (adopting administrative law
judge’s findings that complainant’s
filing of a complaint to the wrong DOL
office did not render the filing invalid
and that the agency’s memorandum of
the complaint satisfied the “in writing”
requirement of the Energy
Reorganization Act (“ERA”) and the
Department’s accompanying regulations
in 29 CFR part 24). Moreover, these
changes are consistent with OSHA’s
longstanding practice of accepting oral
complaints filed under Section 11(c) of
the Occupational Safety and Health Act
of 1970, 29 U.S.C. 660(c); Section 211 of
the Asbestos Hazard Emergency
Response Act of 1986, 15 U.S.C. 2651;
Section 7 of the International Safe
Container Act of 1977, 46 U.S.C. 80507;
and STAA, 49 U.S.C. 31105. This
change also accords with the Supreme
Court’s decision in Kasten v. Saint-
Gobain Performance Plastics Corp., in
which the Court held that the anti-
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retaliation provision of the Fair Labor
Standards Act, which prohibits
employers from discharging or
otherwise discriminating against an
employee because such employee has
“filed any complaint,” protects
employees’ oral complaints of violations
of the Fair Labor Standards Act. 563
U.S. , 131 S.Ct. 1325 (2011).

OSHA believes that the changes in
this section complement the ARB’s
decision in Sylvester v. Parexel
International, LLC. Noting that OSHA
does not require complaints under
Sarbanes-Oxley to be in any form and
that under 29 CFR 1980.104(b) OSHA
has a duty, if appropriate, to interview
the complainant to supplement the
complaint, the ARB held that the
Federal court pleading standards
established in Bell Atlantic Corp. v.
Twombly, 550 U.S. 544 (2007) and
Ashcroft v. Igbal, 556 U.S. _, 129 S.Ct.
1937 (2009) do not apply to Sarbanes-
Oxley whistleblower complaints filed
with OSHA. Sylvester v. Parexel Int’l,
Inc., ARB Case No. 07-123, 2011 WL
2165854, at *9-10 (ARB May 26, 2011).

Section 1980.104

This section describes the procedures
that apply to the investigation of
Sarbanes-Oxley complaints. The
terminology used in this section has
been updated and the content of each
paragraph has been reorganized to be
consistent with OSHA’s investigation
procedures under other whistleblower
statutes, to the extent such parallel
procedures are consistent with the Act.

Paragraph (a) of this section outlines
the procedures for notifying the parties
and the Securities and Exchange
Commission of the complaint and
notifying respondents of their rights
under these regulations. Paragraph (a)
also provides that the respondent will
receive a copy of the complaint,
redacted if necessary in accordance with
the Privacy Act of 1974, 5 U.S.C. 552a,
and other applicable confidentiality
laws. Former paragraphs (b) through (d)
described the statutory burdens of proof
applicable to Sarbanes-Oxley
whistleblower complaints. The
discussion of these burdens has been
consolidated without substantive
change in a single paragraph
1980.104(e), consistent with the
approach taken in OSHA'’s procedural
rules under other whistleblower
statutes. Paragraph (b) now describes
the procedures for the respondent to
submit its response to the complaint,
which were formerly contained in
1980.104(c). Paragraph (c) now
addresses disclosure to the complainant
of respondent’s submissions to the
agency that are responsive to the

Investigation

complaint. The revised paragraph (c)
newly specifies that throughout the
investigation the agency will provide to
the complainant (or the complainant’s
legal counsel if the complainant is
represented by counsel) a copy of all of
respondent’s submissions to the agency
that are responsive to the complainant’s
whistleblower complaint, and the
complainant will have an opportunity to
respond to those submissions. Before
providing such materials to the
complainant, the agency will redact
them in accordance with the Privacy
Act 0f 1974, 5 U.S.C. 5524, and other
applicable confidentiality laws. The
agency expects that sharing information
with complainants in accordance with
this new provision will enhance
OSHA'’s ability to conduct full and fair
investigations and permit the Assistant
Secretary to more thoroughly assess
defenses raised by respondents.
Paragraph (d) of this section discusses
confidentiality of information provided
during investigations. Paragraph (f),
formerly 1980.104(e), describes the
procedures the Assistant Secretary will
follow prior to the issuance of findings
and a preliminary order when the
Assistant Secretary has reasonable cause
to believe that a violation has occurred.
This paragraph has been amended to
provide that the complainant will be
sent a copy of the materials that OSHA
must send to the respondent before
OSHA issues a preliminary order of
reinstatement should the agency have
reasonable cause to believe that such an
order is appropriate. Before providing
such materials to the complainant, the
agency will redact them, if necessary, in
accordance with the Privacy Act of
1974, 5 U.S.C. 552a, and other
applicable confidentiality laws.

As noted above, former paragraphs (b)
through (d), which describe the
statutory burdens of proof applicable to
Sarbanes-Oxley complaints, have been
consolidated in paragraph (e). The
Sarbanes-Oxley whistleblower provision
mandates that an action under the Act
is governed by the burdens of proof set
forth in AIR21, 49 U.S.C. 42121(b). The
statute requires that a complainant make
an initial prima facie showing that
protected activity was ““a contributing
factor” in the adverse action alleged in
the complaint, i.e., that the protected
activity, alone or in combination with
other factors, affected in some way the
outcome of the employer’s decision. The
complainant will be considered to have
met the required burden if the
complaint on its face, supplemented as
appropriate through interviews of the
complainant, alleges the existence of
facts and either direct or circumstantial

evidence to meet the required showing.
Complainant’s burden may be satisfied,
for example, if he or she shows that the
adverse action took place shortly after
protected activity, giving rise to the
inference that it was a contributing
factor in the adverse action.

If the complainant does not make the
prima facie showing, the investigation
must be discontinued and the complaint
dismissed. See Trimmer v. U.S. Dep’t of
Labor, 174 F.3d 1098, 1101 (10th Cir.
1999) (noting that the burden-shifting
framework of the ERA, which is the
same as that under Sarbanes-Oxley,
serves a ‘‘gatekeeping function” that
“stem[s] frivolous complaints™). Even in
cases where the complainant
successfully makes a prima facie
showing, the investigation must be
discontinued if the employer
“demonstrates, by clear and convincing
evidence,” that it would have taken the
same adverse action in the absence of
the protected activity. 49 U.S.C.
42121(b)(2)(B)(ii). Thus, OSHA must
dismiss a complaint under Sarbanes-
Oxley and not investigate (or cease
investigating) if either: (1) The
complainant fails to meet the prima
facie showing that protected activity
was a contributing factor in the adverse
action; or (2) the employer rebuts that
showing by clear and convincing
evidence that it would have taken the
same adverse action absent the
protected activity.

Assuming that an investigation
proceeds beyond the gatekeeping phase,
the statutory burdens of proof require an
employee to prove that the alleged
protected activity was a “contributing
factor” to the alleged adverse action. If
the employee proves that the alleged
protected activity was a contributing
factor to the adverse action, the
employer, to escape liability, must
prove by “clear and convincing
evidence” that it would have taken the
same action in the absence of the
protected activity. A contributing factor
is “any factor which, alone or in
connection with other factors, tends to
affect in any way the outcome of the
decision.”” Marano v. Dep’t of Justice,

2 F.3d 1137, 1140 (Fed. Cir. 1993)
(Whistleblower Protection Act, 5 U.S.C.
1221(e)(1)). In proving that protected
activity was a contributing factor in the
adverse action, ‘““a complainant need not
necessarily prove that the respondent’s
articulated reason was a pretext in order
to prevail,” because a complainant
alternatively can prevail by showing
that the respondent’s “‘reason, while
true, is only one of the reasons for its
conduct,” and that another reason was
the complainant’s protected activity.
See Klopfenstein v. PCC Flow Techs.
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Holdings, Inc., ARB No. 04—149, 2006
WL 3246904, at *13 (ARB May 31, 2006)
(citing Rachid v. Jack in the Box, Inc.,
376 F.3d 305, 312 (5th Cir. 2004))
(discussing contributing factor test
under the Sarbanes-Oxley
whistleblower provision), aff’d sub
nom. Klopfenstein v. Admin. Review
Bd., U.S. Dep’t of Labor, 402 F. App’x
936, 2010 WL 4746668 (5th Cir. 2010).

Sarbanes-Oxley’s burdens of proof do
not address the evidentiary standard
that applies to a complainant’s proof
that protected activity was a
contributing factor in an adverse action.
Sarbanes-Oxley simply provides that the
Secretary may find a violation only “if
the complainant demonstrates” that
protected activity was a contributing
factor in the alleged adverse action. See
49 U.S.C. 42121(b)(2)(B)(iii). It is the
Secretary’s position that the
complainant must prove by a
“preponderance of the evidence” that
his or her protected activity contributed
to the adverse action; otherwise the
burden never shifts to the employer to
establish its defense by “clear and
convincing evidence.” See, e.g., Allen v.
Admin. Review Bd., 514 F.3d 468, 475
n.1 (5th Cir. 2008) (‘“The term
‘demonstrate’ [under 42121(b)(2)(B)(iii)]
means to prove by a preponderance of
the evidence.”). Once the complainant
establishes that the protected activity
was a contributing factor in the adverse
action, the employer can escape liability
only by proving by clear and convincing
evidence that it would have reached the
same decision even in the absence of the
prohibited rationale. The “clear and
convincing evidence” standard is a
higher burden of proof than a
“preponderance of the evidence”
standard.

Section 1980.105 Issuance of Findings
and Preliminary Orders

As provided in the previous
procedures for handling retaliation
complaints under Sarbanes-Oxley, this
section provides that, on the basis of
information obtained in the
investigation, the Assistant Secretary
will issue, within 60 days of the filing
of a complaint, written findings
regarding whether or not there is
reasonable cause to believe that the
complaint has merit. If the findings are
that there is reasonable cause to believe
that the complaint has merit, in
accordance with the statute, 18 U.S.C.
1514A(c), the Assistant Secretary will
order ““all relief necessary to make the
employee whole,” including
preliminary reinstatement; back pay
with interest; and compensation for any
special damages sustained as a result of
the retaliation, including litigation

costs, expert witness fees, and
reasonable attorney’s fees.

In ordering interest on back pay under
Sarbanes-Oxley, the Secretary has
determined that, instead of computing
the interest due by compounding
quarterly the Internal Revenue Service
(“IRS”’) interest rate for the
underpayment of taxes, which under
26 U.S.C. 6621 is generally the Federal
short-term rate plus three percentage
points, the Secretary will instead
compound such interest daily. This is a
change from the way interest has been
calculated. See Doyle v. Hydro Nuclear
Services, ARB Nos. 99-041, 99-042, and
99-012, 2000 WL 694384, at *15-16
(ARB May 17, 2000). The Secretary
believes that daily compounding of
interest better achieves the make-whole
purpose of a back pay award. Daily
compounding of interest has become the
norm in private lending and recently
was found to be the most appropriate
method of calculating interest on back
pay by the National Labor Relations
Board. See Jackson Hospital Corp. v.
United Steel, Paper & Forestry, Rubber,
Mfg., Energy, Allied Indus. & Serv.
Workers Int’l Union, AFL-CIO-CLC, 356
NLRB No. 8, 2010 WL 4318371, at
*3—4 (Oct. 22, 2010). Additionally,
interest on tax underpayments under
the Internal Revenue Code, 26 U.S.C.
6621, is compounded daily pursuant to
26 U.S.C. 6622(a).

As in the previous procedures for
handling retaliation complaints under
Sarbanes-Oxley, the findings and, where
appropriate, preliminary order, advise
the parties of their right to file
objections to the findings of the
Assistant Secretary and to request a
hearing. The findings and, where
appropriate, preliminary order, also
advise the respondent of the right to
request attorney’s fees not exceeding
$1,000 regardless of whether the
respondent has filed objections, if the
respondent alleges that the complaint
was frivolous or brought in bad faith. If
no objections are filed within 30 days of
receipt of the findings, the findings and
any preliminary order of the Assistant
Secretary become the final decision and
order of the Secretary. If objections are
timely filed, any order of preliminary
reinstatement will take effect, but the
remaining provisions of the order will
not take effect until administrative
proceedings are completed.

Finally, the statement that
reinstatement would not be appropriate
where the respondent establishes that
the complainant is a security risk has
been removed from 1980.105(a)(1).
OSHA believes that the determination of
whether reinstatement is inappropriate
in a given case is best made on the basis

of the facts of each case and the relevant
case law, and thus it is not necessary in
these procedural rules to define the
circumstances in which reinstatement is
not a proper remedy. This amendment
also makes these procedural regulations
consistent with the recent interim final
rules under STAA, NTSSA, FRSA, and
CPSIA, which do not contain this
statement.

In appropriate circumstances, in lieu
of preliminary reinstatement, OSHA
may order that the complainant receive
the same pay and benefits that he
received prior to his termination, but
not actually return to work. Such
‘““economic reinstatement” is akin to an
order of front pay and is frequently
employed in cases arising under Section
105(c) of the Federal Mine Safety and
Health Act of 1977. See, e.g., Sec’y of
Labor on behalf of York v. BR&D
Enters., Inc., 23 FMSHRC 697, 2001 WL
1806020, at *1 (June 26, 2001). Front
pay has been recognized as a possible
remedy in cases under Sarbanes-Oxley
and other whistleblower statutes
enforced by OSHA in circumstances
where reinstatement would not be
appropriate. Hagman v. Washington
Mutual Bank, Inc., 2005-SOX-73, 2006
WL 6105301, *32 (Dec. 19, 2006) (noting
that while reinstatement is the
“preferred and presumptive remedy”
under Sarbanes-Oxley, “[flront pay may
be awarded as a substitute when
reinstatement is inappropriate due to:
(1) An employee’s medical condition
that is causally related to her employer’s
retaliatory action * * *; (2) manifest
hostility between the parties * * *; (3)
the fact that claimant’s former position
no longer exists * * *; or (4) the fact
that employer is no longer in business
at the time of the decision”); see, e.g.,
Hobby v. Georgia Power Co., ARB No.
98-166, AL] No. 1990-ERA-30 (ARB
Feb. 9, 2001), aff'd sub nom. Hobby v.
U.S. Dept. of Labor, No. 01-10916 (11th
Cir. Sept. 30, 2002) (unpublished)
(noting circumstances where front pay
may be available in lieu of reinstatement
but ordering reinstatement); Brown v.
Lockheed Martin Corp., 2008—S0X-49,
2010 WL 2054426, at *55-56 (Jan. 15,
2010) (same). Congress intended that
employees be preliminarily reinstated to
their positions if OSHA finds reasonable
cause to believe that they were
discharged in violation of Sarbanes-
Oxley. When a violation is found, the
norm is for OSHA to order immediate
preliminary reinstatement. An employer
does not have a statutory right to choose
economic reinstatement. Rather,
economic reinstatement is designed to
accommodate situations in which
evidence establishes to OSHA’s
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satisfaction that reinstatement is
inadvisable for some reason,
notwithstanding the employer’s
retaliatory discharge of the employee. In
such situations, actual reinstatement
might be delayed until after the
administrative adjudication is
completed as long as the employee
continues to receive his or her pay and
benefits and is not otherwise
disadvantaged by a delay in
reinstatement. There is no statutory
basis for allowing the employer to
recover the costs of economically
reinstating an employee should the
employer ultimately prevail in the
whistleblower adjudication.

Subpart B—Litigation

Section 1980.106 Objections to the
Findings and the Preliminary Order and
Request for a Hearing

As under the prior procedures for
whistleblower complaints under
Sarbanes-Oxley, to be effective,
objections to the findings of the
Assistant Secretary must be in writing
and must be filed with the Chief
Administrative Law Judge, U.S.
Department of Labor, Washington, DC
20001, within 30 days of receipt of the
findings. The date of the postmark,
facsimile transmittal, or email
communication is considered the date
of the filing; if the objection is filed in
person, by hand-delivery or other
means, the objection is filed upon
receipt. The filing of objections also is
considered a request for a hearing before
an ALJ. Although the parties are
directed to serve a copy of their
objections on the other parties of record,
as well as the OSHA official who issued
the findings and order, the Assistant
Secretary, and the Associate Solicitor,
Division of Fair Labor Standards, U.S.
Department of Labor, the failure to serve
copies of the objections on the other
parties of record does not affect the
ALJ’s jurisdiction to hear and decide the
merits of the case. See Shirani v. Calvert
Cliffs Nuclear Power Plant, Inc., ARB
No. 04-101, 2005 WL 2865915, at *7
(ARB Oct. 31, 2005). Paragraph (b) has
been revised to note that a respondent’s
motion to stay OSHA’s preliminary
order of reinstatement will be granted
only based on exceptional
circumstances. This revision clarifies
that a stay is only available in
“exceptional circumstances,” because
the Secretary believes that a stay of the
Assistant Secretary’s preliminary order
of reinstatement under Sarbanes-Oxley
would be appropriate only where the
respondent can establish the necessary
criteria for equitable injunctive relief,
i.e., irreparable injury, likelihood of

success on the merits, and a balancing
of possible harms to the parties and the
public favors a stay.

Section 1980.107 Hearings

As under the prior procedures for
whistleblower complaints under
Sarbanes-Oxley, this section adopts the
rules of practice and procedure for
administrative hearings before the
Office of Administrative Law Judges at
29 CFR part 18 subpart A. It specifically
allows hearings to be consolidated if
both the complainant and respondent
object to the findings and/or order of the
Assistant Secretary. This section
continues to provide that the hearing is
to commence expeditiously, except
upon a showing of good cause or unless
otherwise agreed to by the parties.
Hearings will be conducted de novo, on
the record. Administrative law judges
continue to have broad discretion to
limit discovery where necessary to
expedite the hearing. As under the prior
procedures, formal rules of evidence
will not apply, but rules or principles
designed to assure production of the
most probative evidence will be
applied. The administrative law judge
may exclude evidence that is
immaterial, irrelevant, or unduly
repetitious. Minor revisions have been
made throughout this section to update
the terminology used.

Section 1980.108 Role of Federal
Agencies

As noted in this section,
1980.108(a)(1) previously, the Assistant
Secretary, at his or her discretion, may
participate as a party or amicus curiae
at any time in the administrative
proceedings under Sarbanes-Oxley. For
example, the Assistant Secretary may
exercise his or her discretion to
prosecute the case in the administrative
proceeding before an ALJ; petition for
review of a decision of an AL]J,
including a decision based on a
settlement agreement between the
complainant and the respondent,
regardless of whether the Assistant
Secretary participated before the ALJ; or
participate as amicus curiae before the
ALJ or in the ARB proceeding. Although
OSHA anticipates that ordinarily the
Assistant Secretary will not participate,
the Assistant Secretary may choose to
do so in appropriate cases, such as cases
involving important or novel legal
issues, large numbers of employees,
alleged violations that appear egregious,
or where the interests of justice might
require participation by the Assistant
Secretary.

Consistent with OSHA'’s procedural
rules under other whistleblower
statutes, paragraph (a)(2) has been

amended to require the parties to send
all documents to each other, in addition
to the Assistant Secretary.

Paragraph (b) has been revised to state
that “The Securities and Exchange
Commission, if interested in a
proceeding, may participate as amicus
curiae at any time in the proceeding, at
the Commission’s discretion.” This
revision makes this provision consistent
with the analogous provisions in the
Secretary’s procedural rules under other
whistleblower statutes. However, the
revision is not intended to materially
change the circumstances in which the
Securities and Exchange Commission
may participate in proceedings under
Sarbanes-Oxley. The Securities and
Exchange Commission may participate
as amicus curiae at any time in the
proceedings.

Section 1980.109 Decision and Orders
of the Administrative Law Judge

Revisions have been made to this
section to make it consistent with
OSHA'’s procedural rules for handling
complaints under other whistleblower
statutes. This section sets forth the
requirements for the content of the
decision and order of the ALJ, and
includes the standard for finding a
violation under Sarbanes-Oxley. Former
paragraph (a) has been divided into
three paragraphs—(a), (b) and (c).
Paragraph (a) now states that a
determination that a violation has
occurred may be made only if the
complainant has demonstrated by a
preponderance of the evidence that
protected activity was a contributing
factor in the adverse action alleged in
the complaint. Paragraph (b) now
explains that if the complainant has
satisfied this burden, relief may not be
ordered if the respondent demonstrates
by clear and convincing evidence that it
would have taken the same adverse
action in the absence of any protected
activity. A full discussion of the
burdens of proof used by the
Department of Labor to resolve
whistleblower cases under this part is
presented above in the discussion of
section 1980.104. Paragraph (c) now
provides that the Assistant Secretary’s
determination to dismiss the complaint
without an investigation or without a
complete investigation pursuant to
section 1980.104 is not subject to
review. Thus, paragraph (c) of section
1980.109 clarifies that the Assistant
Secretary’s determinations on whether
to proceed with an investigation under
Sarbanes-Oxley and whether to make
particular investigative findings are
discretionary decisions not subject to
review by the ALJ. The ALJ hears cases
de novo and, therefore, as a general
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matter, may not remand cases to the
Assistant Secretary to conduct an
investigation or make further factual
findings. Paragraph (c) now also
clarifies that the ALJ can dispose of a
matter without a hearing if the facts and
circumstances warrant. The provisions
formerly contained in paragraph (b)
have been moved to new paragraphs
(d)(1) and (2). Paragraph (d)(1)
additionally provides that interest on
back pay will be calculated using the
interest rate applicable to underpayment
of taxes under 26 U.S.C. 6621 and will
be compounded daily. The provisions
formerly contained in paragraph (c)
have been moved to new paragraph (e),
which also requires that the ALJ’s
decision be served on the Assistant
Secretary and the Associate Solicitor of
the Division of Fair Labor Standards.

Section 1980.110 Decision of the
Administrative Review Board

As in section 1980.110(a) previously,
upon the issuance of the ALJ’s decision,
the parties have 10 business days within
which to petition the ARB for review of
that decision. Subsection (b) has been
revised to clarify that if no timely
petition for review is filed with the
ARB, the decision of the ALJ] becomes
the final decision of the Secretary and
is not subject to judicial review. The
date of the postmark, facsimile
transmittal, or email communication is
considered the date of filing of the
petition; if the petition is filed in
person, by hand delivery or other
means, the petition is considered filed
upon receipt.

The appeal provisions in this part
provide that an appeal to the ARB is not
a matter of right but is accepted at the
discretion of the ARB. The parties
should identify in their petitions for
review the legal conclusions or orders to
which they object, or the objections may
be deemed waived. The ARB has 30
days to decide whether to grant the
petition for review. If the ARB does not
grant the petition, the decision of the
AL]J becomes the final decision of the
Secretary. If a timely petition for review
is filed with the ARB, any relief ordered
by the ALJ, except for that portion
ordering reinstatement, is inoperative
while the matter is pending before the
ARB. When the ARB accepts a petition
for review, the ALJ’s factual
determinations will be reviewed under
the substantial evidence standard.

This section also provides that based
on exceptional circumstances, the ARB
may grant a motion to stay an ALJ’s
preliminary order of reinstatement
under Sarbanes-Oxley, which otherwise
would be effective, while review is
conducted by the ARB. Subsection (b)

has been amended to clarify that a stay
is only available in “exceptional
circumstances,” because the Secretary
believes that a stay of an ALJ’s
preliminary order of reinstatement
under Sarbanes-Oxley would be
appropriate only where the respondent
can establish the necessary criteria for
equitable injunctive relief, i.e.,
irreparable injury, likelihood of success
on the merits, and a balancing of
possible harms to the parties and the
public favors a stay.

Finally, paragraph (d) has been
revised to provide that interest on back
pay ordered under this section will be
calculated using the interest rate
applicable to underpayment of taxes
under 26 U.S.C. 6621 and will be
compounded daily.

Subpart C—Miscellaneous Provisions

Section 1980.111 Withdrawal of
Complaints, Objections, and Findings;
Settlement

This section provides for the
procedures and time periods for
withdrawal of complaints, the
withdrawal of findings and/or
preliminary orders by the Assistant
Secretary, and the withdrawal of
objections to findings and/or orders. It
also provides for approval of settlements
at the investigative and adjudicative
stages of the case.

Paragraph (a) has been revised to
allow the complainant to notify the
Assistant Secretary of his withdrawal
orally or in writing. Minor revisions also
have been made to this section to make
it consistent with the procedural rules
under other whistleblower statutes.
These minor revisions do not reflect
substantive changes in the requirements
for withdrawals of complaints,
objections or petitions for review, or
substantive changes in the requirements
for submission and Departmental
approval of settlement agreements.
Rather, these amendments simply
incorporate the procedures that the
Department has been using under
Sarbanes-Oxley. Paragraph (a) now
notes that complainant may not
withdraw a complaint after filing
objections to an ALJ’s order. Paragraph
(d)(1) now notes that the Assistant
Secretary’s approval of a settlement
reached by the respondent and the
complainant demonstrates his or her
consent and achieves the consent of all
three parties.

Section 1980.112 Judicial Review

This section describes the statutory
provisions for judicial review of
decisions of the Secretary and requires,
in cases where judicial review is sought

that the ARB submit the record of
proceedings to the appropriate court
pursuant to the rules of such court. The
section has been renumbered for clarity
and consistency with OSHA'’s other
whistleblower protection regulations.
Paragraph (c) has been revised to clarify
that “rules of the court” refers to the
Federal Rules of Appellate Procedure
and local rules of the relevant Federal
court of appeals.

Section 1980.113 Judicial Enforcement

This section describes the Secretary’s
power under Sarbanes-Oxley to obtain
judicial enforcement of orders and the
terms of a settlement agreement. It has
been amended for consistency with
OSHA'’s other whistleblower programs
and clarifies that Federal district courts
have authority to grant all appropriate
relief in an action to enforce a
preliminary order of reinstatement or a
final order of the Secretary, including a
final order approving a settlement
agreement.

While some courts have declined to
enforce preliminary orders of
reinstatement under Sarbanes-Oxley,
the Secretary’s consistent position has
been that such orders are enforceable in
Federal district court. See Solis v. Tenn.
Commerce Bancorp, Inc., No. 10-5602
(6th Cir. 2010) (order granting stay of
preliminary injunction); Bechtel v.
Competitive Technologies, Inc., 448
F.3d 469 (2d Cir. 2006); Welch v.
Cardinal Bankshares Corp., 454 F.
Supp. 2d 552 (W.D. Va. 2006) (decision
vacated, appeal dismissed, No. 06—-2295
(4th Cir. Feb. 20, 2008)).

By incorporating the procedures of
AIR21, Sarbanes-Oxley authorizes
district courts to enforce orders,
including preliminary orders of
reinstatement, issued by the Secretary
under the Act. See 18 U.S.C.
1514A(b)(2)(A) (adopting the rules and
procedures set forth in AIR21, 49 U.S.C.
42121(b)). The Secretary consistently
has interpreted Sarbanes-Oxley to
permit her to obtain civil enforcement of
preliminary orders of reinstatement. See
Brief for the Intervenor/Plaintiff-
Appellee Secretary of Labor, Solis v.
Tenn. Commerce Bancorp, Inc., No. 10—
5602 (6th Cir. 2010); Brief for the
Intervenor/Plaintiff-Appellant United
States of America, Welch v. Cardinal
Bankshares Corp., No. 06—2295 (4th Cir.
Feb. 20, 2008); Brief for the Intervenor/
Plaintiff-Appellee Secretary of Labor,
Bechtel v. Competitive Technologies,
Inc., 448 F.3d 469 (2d Cir. 2006) (No.
05-2402).

Under 49 U.S.C. 42121(b), which
provides the procedures applicable to
investigations of whistleblower
complaints under Sarbanes-Oxley, the
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Secretary must investigate complaints
under the Act and determine whether
there is reasonable cause to believe that
a violation has occurred. “[I|f the
Secretary of Labor concludes that there
is a reasonable cause to believe that a
violation * * * has occurred, the
Secretary shall accompany the
Secretary’s findings with a preliminary
order providing the relief prescribed by
paragraph (3)(B),” which includes
reinstatement of the complainant to his
or her former position. 49 U.S.C.
42121(b)(2)(A) and (b)(3)(B)(ii). The
respondent may file objections to the
Secretary’s preliminary order and
request a hearing. However, the filing of
such objections ‘“‘shall not operate to
stay any reinstatement remedy
contained in the preliminary order.”
49 U.S.C. 42121(b)(2)(A).

Paragraph (5) of 49 U.S.C. 42121(b)
provides for judicial enforcement of the
Secretary’s orders, including
preliminary orders of reinstatement.
That paragraph states “[w]henever any
person has failed to comply with an
order issued under paragraph (3), the
Secretary of Labor may file a civil action
in the United States district court for the
district in which the violation was
found to occur to enforce such order. In
actions brought under this paragraph,
the district courts shall have jurisdiction
to grant all appropriate relief including,
but not limited to, injunctive relief and
compensatory damages.” 49 U.S.C.
42121(b)(5). Preliminary orders that
contain the relief of reinstatement
prescribed by paragraph (3)(B) are
judicially enforceable orders, issued
under paragraph (3). Brief for the
Intervenor/Plaintiff-Appellee Secretary
of Labor, Solis v. Tenn. Commerce
Bancorp, Inc., No. 10-5602 at 23-25
(6th Cir. 2010).

This analysis is not altered by the fact
that paragraph (3) bears the heading
“Final Order.” See United States v.
Buculei, 262 F.3d 322, 331 (4th Cir.
2001) (a statute’s title cannot limit the
plain meaning of its text), cert. denied,
535 U.S. 962 (2002). Focusing on the
title to subsection (b)(3) instead of
reading section 42121(b) as a coherent
whole negates the congressional
directives that preliminary
reinstatement must be ordered upon a
finding of reasonable cause and that
such orders not be stayed pending
appeal.

Sections of a statute should not be
read in isolation, but rather in
conjunction with the provisions of the
entire Act, considering both the object
and policy of the Act. See, e.g., Brown
& Williamson Tobacco Corp. v. FDA,
153 F.3d 155, 162 (4th Cir. 1998), aff’d,
529 U.S. 120 (2000). 49 U.S.C.

42121(b)(2)(A)’s clear statement that
objections shall not stay any
preliminary order of reinstatement
demonstrates Congress’s intent that the
Secretary’s preliminary orders of
reinstatement be immediately effective.
Reading 49 U.S.C. 42121(b)(5) to allow
enforcement of such orders is the only
way to effectuate this intent.

The Secretary’s interpretation is
buttressed by the legislative history of
Sarbanes-Oxley and AIR21. Before
Congress enacted Sarbanes-Oxley, the
Department of Labor had interpreted
this AIR21 provision to permit judicial
enforcement of preliminary
reinstatement orders. Accordingly,
Congress is presumed to have been
aware of the Department’s interpretation
of 49 U.S.C. 42121(b)(5) and to have
adopted that interpretation when it
incorporated that provision by
reference. See Lorillard v. Pons, 434
U.S. 575, 580—81 (1978) (“[W]here
* * * Congress adopts a new law
incorporating sections of a prior law,
Congress normally can be presumed to
have had knowledge of the
interpretation given to the incorporated
law, at least insofar as it affects the new
statute’’). The Secretary’s interpretation
is further supported by the legislative
history of AIR21, which makes clear
that Congress regarded preliminary
reinstatement as crucial to the
protections provided in the statute. Brief
for the Intervenor/Plaintiff-Appellee
Secretary of Labor, Solis v. Tenn.
Commerce Bancorp, Inc., No. 10-5602,
at 41-44 (6th Cir. 2010) (reviewing
legislative history of AIR21).
Interpreting 49 U.S.C. 42121(b)(5) to
permit judicial enforcement of the
Secretary’s preliminary orders of
reinstatement is necessary to carry out
Congress’ clearly expressed intent that
whistleblowers be immediately
reinstated upon the Secretary’s finding
of reasonable cause to believe that
retaliation has occurred.

Sarbanes-Oxley also permits the
person on whose behalf the order was
issued under Sarbanes-Oxley to obtain
judicial enforcement of orders and the
terms of a settlement agreement. 18
U.S.C. 1514A(b)(2)(A) incorporating 49
U.S.C. 42121(b)(6).

Section 1980.114 District Court
Jurisdiction of Retaliation Complaints

This section sets forth Sarbanes-
Oxley’s provisions allowing a
complainant to bring an original de
novo action in district court, alleging the
same allegations contained in the
complaint filed with OSHA, if there has
been no final decision of the Secretary
within 180 days of the filing of the
complaint. This section has been

amended to reflect the 2010 statutory
amendments which afford parties
bringing cases under 18 U.S.C.
1514A(b)(1)(B) the right to a trial by
jury.

This section also has been amended to
require complainants to provide file-
stamped copies of their complaint
within seven days after filing a
complaint in district court to the
Assistant Secretary, the ALJ, or the ARB,
depending on where the proceeding is
pending. A copy of the complaint also
must be provided to the Regional
Administrator, the Assistant Secretary,
Occupational Safety and Health
Administration, and the Associate
Solicitor, Division of Fair Labor
Standards, U.S. Department of Labor.
This provision is necessary to notify the
agency that the complainant has opted
to file a complaint in district court. This
provision is not a substitute for the
complainant’s compliance with the
requirements for service of process of
the district court complaint contained in
the Federal Rules of Civil Procedure and
the local rules of the district court
where the complaint is filed.

It is the Secretary’s position that
complainants may not initiate an action
in Federal court after the Secretary
issues a final decision, even if the date
of the final decision is more than 180
days after the filing of the complaint.
The purpose of the “kick-out” provision
is to aid the complainant in receiving a
prompt decision. That goal is not
implicated in a situation where the
complainant already has received a final
decision from the Secretary. In addition,
permitting the complainant to file a new
case in district court in such
circumstances could conflict with the
parties’ rights to seek judicial review of
the Secretary’s final decision in the
court of appeals.

Section 1980.115 Special
Circumstances; Waiver of Rules

This section provides that in
circumstances not contemplated by
these rules or for good cause the ALJ or
the ARB may, upon application and
notice to the parties, waive any rule as
justice or the administration of
Sarbanes-Oxley requires.

No substantive changes have been
made to this section.

IV. Paperwork Reduction Act

This rule contains a reporting
provision (filing a retaliation complaint,
section 1980.103) which was previously
reviewed and approved for use by the
Office of Management and Budget
(“OMB”’) and assigned OMB control
number 1218-0236 under the provisions
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of the Paperwork Reduction Act of 1995
(Pub. L. 104-13).

V. Administrative Procedure Act

The notice and comment rulemaking
procedures of Section 553 of the
Administrative Procedure Act (“APA”)
do not apply “to interpretative rules,
general statements of policy, or rules of
agency organization, procedure, or
practice.” 5 U.S.C. 553(b)(A). This is a
rule of agency procedure and practice
within the meaning of that section.
Therefore, publication in the Federal
Register of a notice of proposed
rulemaking and request for comments
are not required for these regulations,
which provide the procedures for the
handling of retaliation complaints.
Although this is a procedural rule not
subject to the notice and comment
procedures of the APA, we are
providing persons interested in this
interim final rule 60 days to submit
comments. A final rule will be
published after the agency receives and
reviews the public’s comments.

Furthermore, because this rule is
procedural rather than substantive, the
normal requirement of 5 U.S.C. 553(d)
that a rule be effective 30 days after
publication in the Federal Register is
inapplicable. The Assistant Secretary
also finds good cause to provide an
immediate effective date for this interim
final rule. It is in the public interest that
the rule be effective immediately so that
parties may know what procedures are
applicable to pending cases.

VI. Executive Order 12866; Unfunded
Mandates Reform Act of 1995; Small
Business Regulatory Enforcement
Fairness Act of 1996; Executive Order
13132

The Department has concluded that
this rule should be treated as a
“significant regulatory action” within
the meaning of Section 3(f)(4) of
Executive Order 12866 because this rule
adds new provisions and updates the
language of the former regulations to
implement the statutory changes made
by Dodd-Frank. Executive Order 12866
requires a full economic impact analysis
only for “economically significant”
rules, which are defined in Section
3(f)(1) as rules that may have an annual
effect on the economy of $100 million
or more (adjusted annually for
inflation), or adversely affect in a
material way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.
Because the rule is procedural in nature,
it is expected to have a negligible
economic impact. Therefore, no
economic impact analysis has been

prepared. For the same reason, the rule
does not require a Section 202 statement
under the Unfunded Mandates Reform
Act of 1995 (2 U.S.C. 1531 et seq.).
Furthermore, because this is a rule of
agency procedure and practice, it is not
a “rule” within the meaning of the
Small Business Regulatory Enforcement
Fairness Act of 1996 (5 U.S.C.
804(3)(C)), and does not require
Congressional review. Finally, this rule
does not have “federalism
implications.” The rule does not have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government” and therefore is
not subject to Executive Order 13132
(Federalism).

VII. Regulatory Flexibility Analysis

The Department has determined that
the regulation will not have a significant
economic impact on a substantial
number of small entities. The regulation
simply updates existing procedures and
implements changes necessitated by
enactment of Dodd-Frank. Furthermore,
no certification to this effect is required
and no regulatory flexibility analysis is
required because no proposed rule has
been issued.

Document Preparation: This
document was prepared under the
direction and control of the Assistant
Secretary, Occupational Safety and
Health Administration, U.S. Department
of Labor.

List of Subjects in 29 CFR Part 1980

Administrative practice and
procedure, Corporate fraud,
Employment, Investigations, Reporting
and recordkeeping requirements,
Whistleblower.

Signed at Washington, DC, on October 26,
2011.
David Michaels,
Assistant Secretary of Labor for Occupational
Safety and Health.

Accordingly, for the reasons set out in
the preamble, 29 CFR part 1980 is
revised to read as follows:

PART 1980—PROCEDURES FOR THE
HANDLING OF RETALIATION
COMPLAINTS UNDER SECTION 806
OF THE SARBANES-OXLEY ACT OF
2002, AS AMENDED

Subpart A—Complaints, Investigations,
Findings and Preliminary Orders

Sec:

1980.100
1980.101
1980.102
1980.103

Purpose and scope.

Definitions.

Obligations and prohibited acts.
Filing of retaliation complaints.

1980.104 Investigation.

1980.105 Issuance of findings and
preliminary orders.

Subpart B—Litigation

1980.106 Objections to the findings and the
preliminary order and request for a
hearing.

1980.107 Hearings.

1980.108 Role of Federal agencies.

1980.109 Decision and orders of the
administrative law judge.

1980.110 Decision and orders of the
Administrative Review Board.

Subpart C—Miscellaneous Provisions

1980.111 Withdrawal of complaints,
objections, and findings; settlement.

1980.112 Judicial review.

1980.113 Judicial enforcement.

1980.114 District court jurisdiction of
retaliation complaints.

1980.115 Special circumstances; waiver of
rules.

Authority: 18 U.S.C. 1514A, as amended
by the Dodd-Frank Wall Street Reform and
Consumer Protection Act of 2010, Pub. L.
111-203 (July 21, 2010); Secretary of Labor’s
Order No. 4-2010 (Sept. 2, 2010), 75 FR
55355 (Sept. 10, 2010); Secretary of Labor’s
Order No. 1-2010 (Jan. 15, 2010), 75 FR 3924
(Jan. 25, 2010).

Subpart A—Complaints,
Investigations, Findings and
Preliminary Orders

§1980.100 Purpose and scope.

(a) This part implements procedures
under section 806 of the Corporate and
Criminal Fraud Accountability Act of
2002, Title VIII of the Sarbanes-Oxley
Act of 2002 (Sarbanes-Oxley or Act),
enacted into law July 30, 2002, as
amended by the Dodd-Frank Wall Street
Reform and Consumer Protection Act of
2010, enacted into law July 21, 2010.
Sarbanes-Oxley provides for employee
protection from retaliation by
companies, their subsidiaries and
affiliates, officers, employees,
contractors, subcontractors, and agents
because the employee has engaged in
protected activity pertaining to a
violation or alleged violation of 18
U.S.C. 1341, 1343, 1344, or 1348, or any
rule or regulation of the Securities and
Exchange Commission, or any provision
of Federal law relating to fraud against
shareholders. Sarbanes-Oxley also
provides for employee protection from
retaliation by nationally recognized
statistical rating organizations, their
officers, employees, contractors,
subcontractors or agents because the
employee has engaged in protected
activity.

(b) This part establishes procedures
pursuant to Sarbanes-Oxley for the
expeditious handling of retaliation
complaints made by employees, or by
persons acting on their behalf. These
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rules, together with those codified at 29
CFR part 18, set forth the procedures for
submission of complaints under
Sarbanes-Oxley, investigations, issuance
of findings and preliminary orders,
objections to findings and orders,
litigation before administrative law
judges, post-hearing administrative
review, withdrawals, and settlements.

§1980.101 Definitions.

As used in this part:

(a) Act means section 806 of the
Corporate and Criminal Fraud
Accountability Act of 2002, Title VIII of
the Sarbanes-Oxley Act of 2002, Pub. L.
107-204, July 30, 2002, codified at 18
U.S.C. 1514A, as amended by the Dodd-
Frank Wall Street Reform and Consumer
Protection Act of 2010, Pub. L. 111-203,
July 21, 2010.

(b) Assistant Secretary means the
Assistant Secretary of Labor for
Occupational Safety and Health or the
person or persons to whom he or she
delegates authority under the Act.

(c) Business days means days other
than Saturdays, Sundays, and Federal
holidays.

(d) Company means any company
with a class of securities registered
under section 12 of the Securities
Exchange Act of 1934 (15 U.S.C. 78]) or
any company required to file reports
under section 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 780(d))
including any subsidiary or affiliate
whose financial information is included
in the consolidated financial statements
of such company.

(e) Complainant means the employee
who filed a complaint under the Act or
on whose behalf a complaint was filed.

(f) Covered person means any
company, including any subsidiary or
affiliate whose financial information is
included in the consolidated financial
statements of such company, or any
nationally recognized statistical rating
organization, or any officer, employee,
contractor, subcontractor, or agent of
such company or nationally recognized
statistical rating organization.

(g) Employee means an individual
presently or formerly working for a
covered person, an individual applying
to work for a covered person, or an
individual whose employment could be
affected by a covered person.

(h) Nationally recognized statistical
rating organization means a credit rating
agency under 15 U.S.C. 78c(61) that:

(1) Issues credit ratings certified by
qualified institutional buyers, in
accordance with 15 U.S.C. 780-
7(a)(1)(B)(ix), with respect to:

(i) Financial institutions, brokers, or
dealers;

(ii) Insurance companies;

(iii) Corporate issuers;

(iv) Issuers of asset-backed securities
(as that term is defined in section
1101(c) of part 229 of title 17, Code of
Federal Regulations, as in effect on
September 29, 2006);

(v) Issuers of government securities,
municipal securities, or securities
issued by a foreign government; or

(vi) A combination of one or more
categories of obligors described in any
of paragraphs (h)(1)(i) through (v) of this
section; and

(2) Is registered under 15 U.S.C.
780-7.

(i) OSHA means the Occupational
Safety and Health Administration of the
United States Department of Labor.

(j) Person means one or more
individuals, partnerships, associations,
companies, corporations, business
trusts, legal representatives or any group
of persons.

(}l)<] Respondent means the person
named in the complaint who is alleged
to have violated the Act.

(1) Secretary means the Secretary of
Labor or persons to whom authority
under the Act has been delegated.

(m) Any future statutory amendments
that affect the definition of a term or
terms listed in this section will apply in
lieu of the definition stated herein.

§1980.102 Obligations and prohibited
acts.

(a) No covered person may discharge,
demote, suspend, threaten, harass or in
any other manner retaliate against,
including, but not limited to,
intimidating, threatening, restraining,
coercing, blacklisting or disciplining,
any employee with respect to the
employee’s compensation, terms,
conditions, or privileges of employment
because the employee, or any person
acting pursuant to the employee’s
request, has engaged in any of the
activities specified in paragraphs (b)(1)
and (2) of this section.

(b) An employee is protected against
retaliation (as described in paragraph (a)
of this section) by a covered person for
any lawful act done by the employee:

(1) To provide information, cause
information to be provided, or otherwise
assist in an investigation regarding any
conduct which the employee reasonably
believes constitutes a violation of 18
U.S.C. 1341, 1343, 1344, or 1348, any
rule or regulation of the Securities and
Exchange Commission, or any provision
of Federal law relating to fraud against
shareholders, when the information or
assistance is provided to or the
investigation is conducted by—

(i) A Federal regulatory or law
enforcement agency;

(ii) Any Member of Congress or any
committee of Congress; or

(ii) A person with supervisory
authority over the employee (or such
other person working for the employer
who has the authority to investigate,
discover, or terminate misconduct); or

(2) To file, cause to be filed, testify,
participate in, or otherwise assist in a
proceeding filed or about to be filed
(with any knowledge of the employer)
relating to an alleged violation of 18
U.S.C. 1341, 1343, 1344, or 1348, any
rule or regulation of the Securities and
Exchange Commission, or any provision
of Federal law relating to fraud against
shareholders.

§1980.103 Filing of retaliation complaints.

(a) Who may file. An employee who
believes that he or she has been
retaliated against by a covered person in
violation of the Act may file, or have
filed on the employee’s behalf, a
complaint alleging such retaliation.

(b) Nature of filing. No particular form
of complaint is required. A complaint
may be filed orally or in writing. Oral
complaints will be reduced to writing
by OSHA. If the complainant is unable
to file the complaint in English, OSHA
will accept the complaint in any
language.

(c) Place of filing. The complaint
should be filed with the OSHA office
responsible for enforcement activities in
the geographical area where the
employee resides or was employed, but
may be filed with any OSHA officer or
employee. Addresses and telephone
numbers for these officials are set forth
in local directories and at the following
Internet address: http://www.osha.gov

(d) Time for filing. Within 180 days
after an alleged violation of the Act
occurs or after the date on which the
employee became aware of the alleged
violation of the Act, any employee who
believes that he or she has been
retaliated against in violation of the Act
may file, or have filed on the employee’s
behalf, a complaint alleging such
retaliation. The date of the postmark,
facsimile transmittal, email
communication, telephone call, hand-
delivery, delivery to a third-party
commercial carrier, or in-person filing at
an OSHA office will be considered the
date of filing. The time for filing a
complaint may be tolled for reasons
warranted by applicable case law.

§1980.104 Investigation.

(a) Upon receipt of a complaint in the
investigating office, the Assistant
Secretary will notify the respondent of
the filing of the complaint by providing
a copy of the complaint, redacted, if
necessary, in accordance with the
Privacy Act of 1974, 5 U.S.C. 552a, and
other applicable confidentiality laws,
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and will also notify the respondent of its
rights under paragraphs (b) and (f) of
this section and paragraph (e) of
§1980.110. The Assistant Secretary will
provide a copy of the unredacted
complaint to the complainant (or
complainant’s legal counsel, if
complainant is represented by counsel)
and to the Securities and Exchange
Commission.

(b) Within 20 days of receipt of the
notice of the filing of the complaint
provided under paragraph (a) of this
section, the respondent may submit to
the Assistant Secretary a written
statement and any affidavits or
documents substantiating its position.
Within the same 20 days, the
respondent may request a meeting with
the Assistant Secretary to present its

osition.

(c) Throughout the investigation, the
agency will provide to the complainant
(or the complainant’s legal counsel if
complainant is represented by counsel)
a copy of all of respondent’s
submissions to the agency that are
responsive to the complainant’s
whistleblower complaint. Before
providing such materials to the
complainant, the agency will redact
them, if necessary, in accordance with
the Privacy Act of 1974, 5 U.S.C. 552a,
and other applicable confidentiality
laws. The agency will also provide the
complainant with an opportunity to
respond to such submissions.

(d) Investigations will be conducted
in a manner that protects the
confidentiality of any person who
provides information on a confidential
basis, other than the complainant, in
accordance with part 70 of this title.

(e)(1) A complaint will be dismissed
unless the complainant has made a
prima facie showing that protected
activity was a contributing factor in the
adverse action alleged in the complaint.

(2) The complaint, supplemented as
appropriate by interviews of the
complainant, must allege the existence
of facts and evidence to make a prima
facie showing as follows:

(i) The employee engaged in a
protected activity;

(ii) The respondent knew or suspected
that the employee engaged in the
protected activity;

(iii) The employee suffered an adverse
action; and

(iv) The circumstances were sufficient
to raise the inference that the protected
activity was a contributing factor in the
adverse action.

(3) For purposes of determining
whether to investigate, the complainant
will be considered to have met the
required burden if the complaint on its
face, supplemented as appropriate

through interviews of the complainant,
alleges the existence of facts and either
direct or circumstantial evidence to
meet the required showing, i.e., to give
rise to an inference that the respondent
knew or suspected that the employee
engaged in protected activity and that
the protected activity was a contributing
factor in the adverse action. The burden
may be satisfied, for example, if the
complaint shows that the adverse
personnel action took place shortly after
the protected activity, giving rise to the
inference that it was a factor in the
adverse action. If the required showing
has not been made, the complainant (or
the complainant’s legal counsel, if
complainant is represented by counsel)
will be so notified and the investigation
will not commence.

(4) Notwithstanding a finding that a
complainant has made a prima facie
showing, as required by this section, an
investigation of the complaint shall not
be conducted or will be discontinued if
the respondent demonstrates by clear
and convincing evidence that it would
have taken the same adverse action in
the absence of the complainant’s
protected activity.

(5) If the respondent fails to make a
timely response or fails to satisfy the
burden set forth in the prior paragraph,
the Assistant Secretary will proceed
with the investigation. The investigation
will proceed whenever it is necessary or
appropriate to confirm or verify the
information provided by the
respondent.

(f) Prior to the issuance of findings
and a preliminary order as provided for
in § 1980.105, if the Assistant Secretary
has reasonable cause, on the basis of
information gathered under the
procedures of this part, to believe that
the respondent has violated the Act and
that preliminary reinstatement is
warranted, the Assistant Secretary will
again contact the respondent (or the
respondent’s legal counsel, if
respondent is represented by counsel) to
give notice of the substance of the
relevant evidence supporting the
complainant’s allegations as developed
during the course of the investigation.
This evidence includes any witness
statements, which will be redacted to
protect the identity of confidential
informants where statements were given
in confidence; if the statements cannot
be redacted without revealing the
identity of confidential informants,
summaries of their contents will be
provided. The complainant will also
receive a copy of the materials that must
be provided to the respondent under
this paragraph. Before providing such
materials to the complainant, the agency
will redact them, if necessary, in

accordance with the Privacy Act of
1974, 5 U.S.C. 552a, and other
applicable confidentiality laws. The
respondent will be given the
opportunity to submit a written
response, to meet with the investigators,
to present statements from witnesses in
support of its position, and to present
legal and factual arguments. The
respondent will present this evidence
within 10 business days of the Assistant
Secretary’s notification pursuant to this
paragraph, or as soon afterwards as the
Assistant Secretary and the respondent
can agree, if the interests of justice so
require.

§1980.105 Issuance of findings and
preliminary orders.

(a) After considering all the relevant
information collected during the
investigation, the Assistant Secretary
shall issue, within 60 days of filing of
the complaint, written findings as to
whether or not there is reasonable cause
to believe that the respondent has
retaliated against the complainant in
violation of the Act.

(1) If the Assistant Secretary
concludes that there is reasonable cause
to believe that a violation has occurred,
he or she shall accompany the findings
with a preliminary order providing
relief to the complainant. The
preliminary order will include all relief
necessary to make the employee whole,
including reinstatement with the same
seniority status that the complainant
would have had but for the retaliation;
back pay with interest; and
compensation for any special damages
sustained as a result of the retaliation,
including litigation costs, expert witness
fees, and reasonable attorney’s fees.
Interest on back pay will be calculated
using the interest rate applicable to
underpayment of taxes under 26 U.S.C.
6621 and will be compounded daily.

(2) If the Assistant Secretary
concludes that a violation has not
occurred, the Assistant Secretary will
notify the parties of that finding.

(b) The findings, and where
appropriate, the preliminary order will
be sent by certified mail, return receipt
requested, to all parties of record (and
each party’s legal counsel if the party is
represented by counsel). The findings,
and where appropriate, the preliminary
order will inform the parties of the right
to object to the findings and/or order
and to request a hearing, and of the right
of the respondent to request an award of
attorney’s fees not exceeding $1,000
from the administrative law judge (ALJ)
regardless of whether the respondent
has filed objections, if the complaint
was frivolous or brought in bad faith.
The findings, and where appropriate,



Federal Register/Vol. 76, No. 213/ Thursday, November 3, 2011/Rules and Regulations

68095

the preliminary order, also will give the
address of the Chief Administrative Law
Judge. At the same time, the Assistant
Secretary will file with the Chief
Administrative Law Judge, U.S.
Department of Labor, a copy of the
original complaint and a copy of the
findings and/or order.

(c) The findings and any preliminary
order will be effective 30 days after
receipt by the respondent (or the
respondent’s legal counsel if the
respondent is represented by counsel),
or on the compliance date set forth in
the preliminary order, whichever is
later, unless an objection and/or a
request for hearing has been timely filed
as provided at § 1980.106. However, the
portion of any preliminary order
requiring reinstatement will be effective
immediately upon the respondent’s
receipt of the findings and the
preliminary order, regardless of any
objections to the findings and/or the
order.

Subpart B—Litigation

§1980.106 Objections to the findings and
the preliminary order and request for a
hearing.

(a) Any party who desires review,
including judicial review, of the
findings and preliminary order, or a
respondent alleging that the complaint
was frivolous or brought in bad faith
who seeks an award of attorney’s fees
under the Act, must file any objections
and/or a request for a hearing on the
record within 30 days of receipt of the
findings and preliminary order pursuant
to §1980.105(b). The objections, request
for a hearing, and/or request for
attorney’s fees must be in writing and
state whether the objections are to the
findings, the preliminary order, and/or
whether there should be an award of
attorney’s fees. The date of the
postmark, facsimile transmittal, or email
communication is considered the date
of filing; if the objection is filed in
person, by hand-delivery or other
means, the objection is filed upon
receipt. Objections must be filed with
the Chief Administrative Law Judge,
U.S. Department of Labor, Washington,
DC 20001, and copies of the objections
must be mailed at the same time to the
other parties of record, the OSHA
official who issued the findings and
order, the Assistant Secretary, and the
Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of
Labor.

(b) If a timely objection is filed, all
provisions of the preliminary order will
be stayed, except for the portion
requiring preliminary reinstatement,
which shall not be automatically stayed.

The portion of the preliminary order
requiring reinstatement will be effective
immediately upon the respondent’s
receipt of the findings and preliminary
order, regardless of any objections to the
order. The respondent may file a motion
with the Office of Administrative Law
Judges for a stay of the Assistant
Secretary’s preliminary order of
reinstatement, which shall be granted
only based on exceptional
circumstances. If no timely objection is
filed with respect to either the findings
or the preliminary order, the findings
and/or preliminary order shall become
the final decision of the Secretary, not
subject to judicial review.

§1980.107 Hearings.

(a) Except as provided in this part,
proceedings will be conducted in
accordance with the rules of practice
and procedure for administrative
hearings before the Office of
Administrative Law Judges, codified at
subpart A of Part 18 of this title.

(b) Upon receipt of an objection and
request for hearing, the Chief
Administrative Law Judge will promptly
assign the case to an ALJ] who will
notify the parties, by certified mail, of
the day, time, and place of hearing. The
hearing is to commence expeditiously,
except upon a showing of good cause or
unless otherwise agreed to by the
parties. Hearings will be conducted de
novo, on the record. Administrative law
judges have broad discretion to limit
discovery in order to expedite the
hearing.

(c) If both the complainant and the
respondent object to the findings and/or
order, the objections will be
consolidated and a single hearing will
be conducted.

(d) Formal rules of evidence will not
apply, but rules or principles designed
to assure production of the most
probative evidence will be applied. The
administrative law judge may exclude
evidence that is immaterial, irrelevant,
or unduly repetitious.

§1980.108 Role of Federal agencies.

(a)(1) The complainant and the
respondent will be parties in every
proceeding. At the Assistant Secretary’s
discretion, the Assistant Secretary may
participate as a party or as amicus
curiae at any time at any stage of the
proceedings. This right to participate
includes, but is not limited to, the right
to petition for review of a decision of an
AlJ, including a decision approving or
rejecting a settlement agreement
between the complainant and the
respondent.

(2) Copies of documents in all cases,
whether or not the Assistant Secretary is

participating in the proceeding, must be
sent to the Assistant Secretary,
Occupational Safety and Health
Administration, and to the Associate
Solicitor, Division of Fair Labor
Standards, U.S. Department of Labor, as
well as all other parties.

(b) The Securities and Exchange
Commission, if interested in a
proceeding, may participate as amicus
curiae at any time in the proceeding, at
the Commission’s discretion. At the
request of the Securities and Exchange
Commission, copies of all pleadings in
a case must be sent to the Commission,
whether or not the Commission is
participating in the proceeding.

§1980.109 Decision and orders of the
administrative law judge.

(a) The decision of the ALJ will
contain appropriate findings,
conclusions, and an order pertaining to
the remedies provided in paragraph (d)
of this section, as appropriate. A
determination that a violation has
occurred may be made only if the
complainant has demonstrated by a
preponderance of the evidence that
protected activity was a contributing
factor in the adverse action alleged in
the complaint.

(b) If the complainant has satisfied the
burden set forth in the prior paragraph,
relief may not be ordered if the
respondent demonstrates by clear and
convincing evidence that it would have
taken the same adverse action in the
absence of any protected activity.

(c) Neither the Assistant Secretary’s
determination to dismiss a complaint
without completing an investigation
pursuant to § 1980.104(e) nor the
Assistant Secretary’s determination to
proceed with an investigation is subject
to review by the ALJ, and a complaint
may not be remanded for the
completion of an investigation or for
additional findings on the basis that a
determination to dismiss was made in
error. Rather, if there otherwise is
jurisdiction, the ALJ will hear the case
on the merits or dispose of the matter
without a hearing if the facts and
circumstances warrant.

(d)(1) If the ALJ concludes that the
respondent has violated the law, the
order will provide all relief necessary to
make the employee whole, including
reinstatement with the same seniority
status that the complainant would have
had but for the retaliation; back pay
with interest; and compensation for any
special damages sustained as a result of
the retaliation, including litigation
costs, expert witness fees, and
reasonable attorney’s fees. Interest on
back pay will be calculated using the
interest rate applicable to underpayment
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of taxes under 26 U.S.C. 6621 and will
be compounded daily.

(2) If the ALJ determines that the
respondent has not violated the law, an
order will be issued denying the
complaint. If, upon the request of the
respondent, the ALJ determines that a
complaint was frivolous or was brought
in bad faith, the judge may award to the
respondent a reasonable attorney’s fee,
not exceeding $1,000.

(e) The decision will be served upon
all parties to the proceeding, the
Assistant Secretary, and the Associate
Solicitor, Division of Fair Labor
Standards, U.S. Department of Labor.
Any ALJ’s decision requiring
reinstatement or lifting an order of
reinstatement by the Assistant Secretary
will be effective immediately upon
receipt of the decision by the
respondent. All other portions of the
ALJ’s order will be effective 10 business
days after the date of the decision unless
a timely petition for review has been
filed with the Administrative Review
Board.

§1980.110 Decision and orders of the
Administrative Review Board.

(a) Any party desiring to seek review,
including judicial review, of a decision
of the ALJ, or a respondent alleging that
the complaint was frivolous or brought
in bad faith who seeks an award of
attorney’s fees, must file a written
petition for review with the
Administrative Review Board, U.S.
Department of Labor (ARB), which has
been delegated the authority to act for
the Secretary and issue final decisions
under this part. The decision of the ALJ
will become the final order of the
Secretary unless, pursuant to this
section, a petition for review is timely
filed with the ARB, and the ARB accepts
the petition for review. The parties
should identify in their petitions for
review the legal conclusions or orders to
which they object, or the objections may
be deemed waived. A petition must be
filed within 10 business days of the date
of the decision of the AL]J. The date of
the postmark, facsimile transmittal, or
email communication will be
considered to be the date of filing; if the
petition is filed in person, by hand-
delivery or other means, the petition is
considered filed upon receipt. The
petition must be served on all parties
and on the Chief Administrative Law
Judge at the time it is filed with the
ARB. Copies of the petition for review
and all briefs must be served on the
Assistant Secretary, Occupational Safety
and Health Administration, and on the
Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of
Labor.

(b) If a timely petition for review is
filed pursuant to paragraph (a) of this
section, the decision of the ALJ will
become the final order of the Secretary
unless the ARB, within 30 days of the
filing of the petition, issues an order
notifying the parties that the case has
been accepted for review. If a case is
accepted for review, the decision of the
ALJ will be inoperative unless and until
the ARB issues an order adopting the
decision, except that a preliminary
order of reinstatement will be effective
while review is conducted by the ARB,
unless the ARB grants a motion by the
respondent to stay the order based on
exceptional circumstances. The ARB
will specify the terms under which any
briefs are to be filed. The ARB will
review the factual determinations of the
ALJ under the substantial evidence
standard. If no timely petition for
review is filed, or the ARB denies
review, the decision of the ALJ will
become the final order of the Secretary.
If no timely petition for review is filed,
the resulting final order is not subject to
judicial review.

(c) The final decision of the ARB shall
be issued within 120 days of the
conclusion of the hearing, which will be
deemed to be 10 business days after the
date of the decision of the ALJ unless a
motion for reconsideration has been
filed with the ALJ in the interim. The
ARB’s final decision will be served
upon all parties and the Chief
Administrative Law Judge by mail. The
final decision will also be served on the
Assistant Secretary, Occupational Safety
and Health Administration, and on the
Associate Solicitor, Division of Fair
Labor Standards, even if the Assistant
Secretary is not a party.

(d) If the ARB concludes that the
respondent has violated the law, the
final order will include all relief
necessary to make the complainant
whole, including reinstatement with the
same seniority status that the
complainant would have had but for the
retaliation; back pay with interest; and
compensation for any special damages
sustained as a result of the retaliation,
including litigation costs, expert witness
fees, and reasonable attorney’s fees.
Interest on back pay will be calculated
using the interest rate applicable to
underpayment of taxes under 26 U.S.C.
6621 and will be compounded daily.

(e) If the ARB determines that the
respondent has not violated the law, an
order will be issued denying the
complaint. If, upon the request of the
respondent, the ARB determines that a
complaint was frivolous or was brought
in bad faith, the ARB may award to the
respondent a reasonable attorney’s fee,
not exceeding $1,000.

Subpart C—Miscellaneous Provisions

§1980.111 Withdrawal of complaints,
objections, and findings; settlement.

(a) At any time prior to the filing of
objections to the Assistant Secretary’s
findings and/or preliminary order, a
complainant may withdraw his or her
complaint by notifying the Assistant
Secretary, orally or in writing, of his or
her withdrawal. The Assistant Secretary
then will confirm in writing the
complainant’s desire to withdraw and
determine whether to approve the
withdrawal. The Assistant Secretary
will notify the parties (and each party’s
legal counsel if the party is represented
by counsel) of the approval of any
withdrawal. If the complaint is
withdrawn because of settlement, the
settlement must be submitted for
approval in accordance with paragraph
(d) of this section. A complainant may
not withdraw his or her complaint after
the filing of objections to the Assistant
Secretary’s findings and/or preliminary
order.

(b) The Assistant Secretary may
withdraw his or her findings and/or
preliminary order at any time before the
expiration of the 30-day objection
period described in § 1980.106,
provided that no objection has yet been
filed, and substitute new findings and/
or preliminary order. The date of the
receipt of the substituted findings and/
or order will begin a new 30-day
objection period.

(c) At any time before the Assistant
Secretary’s findings and/or order
become final, a party may withdraw its
objections to the Assistant Secretary’s
findings and/or order by filing a written
withdrawal with the ALJ. If the case is
on review with the ARB, a party may
withdraw its petition for review of an
ALJ’s decision at any time before that
decision becomes final by filing a
written withdrawal with the ARB. The
ALJ or the ARB, as the case may be, will
determine whether to approve the
withdrawal of the objections or the
petition for review. If the ALJ approves
a request to withdraw objections to the
Assistant Secretary’s findings or order,
and there are no other pending
objections, the Assistant Secretary’s
findings and order will become the final
order of the Secretary. If the ARB
approves a request to withdraw a
petition for review of an ALJ decision,
and there are no other pending petitions
for review of that decision, the ALJ’s
decision will become the final order of
the Secretary. If objections or a petition
for review are withdrawn because of
settlement, the settlement must be
submitted for approval in accordance
with paragraph (d) of this section.
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(d)(1) Investigative settlements. At any
time after the filing of a complaint, and
before the findings and/or order are
objected to or become a final order by
operation of law, the case may be settled
if the Assistant Secretary, the
complainant and the respondent agree
to a settlement. The Assistant
Secretary’s approval of a settlement
reached by the respondent and the
complainant demonstrates his or her
consent and achieves the consent of all
three parties.

(2) Adjudicatory settlements. At any
time after the filing of objections to the
Assistant Secretary’s findings and/or
order, the case may be settled if the
participating parties agree to a
settlement and the settlement is
approved by the ALJ if the case is before
the judge, or by the ARB if the ARB has
accepted the case for review. A copy of
the settlement will be filed with the ALJ
or the ARB, as the case may be.

(e) Any settlement approved by the
Assistant Secretary, the ALJ, or the ARB,
will constitute the final order of the
Secretary and may be enforced pursuant
to §1980.113.

§1980.112 Judicial review.

(a) Within 60 days after the issuance
of a final order under §§ 1980.109 and
1980.110, any person adversely affected
or aggrieved by the order may file a
petition for review of the order in the
United States Court of Appeals for the
circuit in which the violation allegedly
occurred or the circuit in which the
complainant resided on the date of the
violation.

(b) A final order of the ARB is not
subject to judicial review in any
criminal or other civil proceeding.

(c) If a timely petition for review is
filed, the record of a case, including the
record of proceedings before the ALJ,
will be transmitted by the ARB to the
appropriate court pursuant to the
Federal Rules of Appellate Procedure
and the local rules of such court.

§1980.113 Judicial enforcement.

Whenever any person has failed to
comply with a preliminary order of
reinstatement, or a final order, including
one approving a settlement agreement,
issued under the Act, the Secretary or a
person on whose behalf the order was
issued may file a civil action seeking
enforcement of the order in the United
States district court for the district in
which the violation was found to have
occurred. In such civil actions, the
district court will have jurisdiction to
grant all appropriate relief, including,
but not limited to, injunctive relief and
compensatory damages, including:

(a) Reinstatement with the same
seniority status that the employee
would have had, but for the discharge
or retaliation;

(b) The amount of back pay, with
interest; and

(c) Compensation for any special
damages sustained as a result of the
discharge or retaliation, including
litigation costs, expert witness fees, and
reasonable attorney’s fees.

§1980.114 District court jurisdiction of
retaliation complaints.

(a) If the Secretary has not issued a
final decision within 180 days of the
filing of the complaint, and there is no
showing that there has been delay due
to the bad faith of the complainant, the
complainant may bring an action at law
or equity for de novo review in the
appropriate district court of the United
States, which will have jurisdiction over
such an action without regard to the
amount in controversy. A party to an
action brought under this paragraph
shall be entitled to trial by jury.

(b) Within seven days after filing a
complaint in Federal court, a
complainant must file with the
Assistant Secretary, the ALJ, or the ARB,
depending on where the proceeding is
pending, a copy of the file-stamped
complaint. A copy of the complaint also
must be served on the Regional
Administrator, the Assistant Secretary,
Occupational Safety and Health
Administration, and on the Associate
Solicitor, Division of Fair Labor
Standards, U.S. Department of Labor.

§1980.115 Special circumstances; waiver
of rules.

In special circumstances not
contemplated by the provisions of this
part, or for good cause shown, the ALJ
or the ARB on review may, upon
application, after three days notice to all
parties, waive any rule or issue any
orders that justice or the administration
of the Act requires.

[FR Doc. 2011-28274 Filed 11-2—11; 8:45 am]
BILLING CODE 4510-26-P

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972;
Correction

AGENCY: Department of the Navy, DoD.
ACTION: Correcting amendment.

SUMMARY: The Department of the Navy
(DoN) published a final rule in the
Federal Register (76 FR 58399) of
September 21, 2011, concerning
certifications and exemptions under the
International Regulations for Preventing
collisions at Sea, 1972 (72 COLREGS).
The document added an entry to Table
Four, paragraph 23, in § 706.2. The
existing table has three columns and the
proposed entry has four columns. This
correcting amendment corrects that
information.

DATES: Effective November 3, 2011.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Jaewon Choi, JAGC, U.S.
Navy, Admiralty Attorney (Admiralty
and Maritime Law), Office of the Judge
Advocate General, Department of the
Navy, 1322 Patterson Avenue SE., Suite
3000, Washington Navy Yard, DC
20374-5066, telephone number: (202)
685—-5040.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the DoN amends 32 CFR part 706.

This amendment provides notice that
the Deputy Assistant Judge Advocate
General (DAJAG) (Admiralty and
Maritime Law), under authority
delegated by the Secretary of the Navy,
has certified that USS FORT WORTH
(LCS 3) is a vessel of the Navy which,
due to its special construction and
purpose, cannot fully comply with the
following specific provisions of 72
COLREGS without interfering with its
special function as a naval ship: Rule
27, paragraph (b)i, pertaining to the
verticality of the three all-round task
lights. The DAJAG (Admiralty and
Maritime Law) has also certified that the
lights involved are located in closest
possible compliance with the applicable
72 COLREGS requirements.

Moreover, it has been determined, in
accordance with 32 CFR parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water), and
Vessels.

Accordingly, 32 CFR part 706 is
corrected pursuant to the authority
granted in 33 U.S.C. 1605 by making the
following correcting amendments:
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PART 706—CERTIFICATIONS AND
EXEMPTIONS UNDER THE
INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT SEA,
1972

m 1. The authority citation for part 706
continues to read as follows:

Authority: 33 U.S.C. 1605.

m 2. Section 706.2 is amended in Table
Four, under paragraph 23, by revising
the table to read as follows:

§706.2 Certifications of the Secretary of
the Navy Under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *

Table Four

* * * * *
23 * * *

Verticality of lights, when
viewed directly from the
port or starboard, the

Verticality of lights, when
viewed directly from the
bow or stern, the lower

Vessel Number lower task light is out of  task light is with out of
alignment with the upper alignment the upper and
and middle task light in middle task light in
meters by: meters by:
USV e 11MUCO601 0.85
11MUCO602 0.85
11MUCO603 0.85
11MUCO604 0.85
USS FORT WORTH ..o LCS 3 s e s
* * * * *

Approved: October 24, 2011.
M. Robb Hyde,
Commander, JAGC, U.S. Navy, Deputy
Assistant Judge Advocate, General (Admiralty
and Maritime Law).
[FR Doc. 2011-28479 Filed 11-2-11; 8:45 am]

BILLING CODE 3810-FF-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2011-0991]

Drawbridge Operation Regulations;
Long Island, New York Inland
Waterway From East Rockaway Inlet to
Shinnecock Canal, NY

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Captree State
Parkway Bridge at mile 30.7, across the
State Boat Channel at Captree Island,
New York. The deviation is necessary to
facilitate emergency bridge repairs as a
result of a recent fire at the bridge. This
deviation allows the bridge to open on
a limited opening schedule to help
facilitate necessary repairs.

DATES: This deviation is effective from
October 28, 2011 through January 31,
2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2011—

0991 and are available online at
http://www.regulations.gov, inserting
USCG-2011-0991 in the “Keyword”
and then clicking “Search”. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Ms. Judy Leung-Yee, Project
Officer, First Coast Guard District,
judy.k.leung-yee@uscg.mil, or telephone
(212) 668-7165. If you have questions
on viewing the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION: The
Captree State Parkway Bridge, across the
State Boat Channel at mile 30.7, at
Captree Island, New York, has a vertical
clearance in the closed position of 29
feet at mean high water and 30 feet at
mean low water. The drawbridge
operation regulations are listed at 33
CFR 117.799(i).

The waterway users are recreational
vessels of various sizes. The bridge
opened 7 times in both June and July,

3 openings in August, and 6 openings in
September. During the winter months
the bridge rarely opens since the
recreational vessels that transit this
waterway are normally in winter
storage.

The owner of the bridge, New York
State Department of Transportation,
requested a temporary deviation from
the regulations to help facilitate
emergency repairs at the bridge as a
result of a recent fire at the bridge on
October 9, 2011.

Under this temporary deviation the
Captree State Parkway Bridge shall
operate as follows: from October 28,
2011 through January 31, 2012, the draw
shall open every three hours between
8 a.m. and 5 p.m., after at least a two-
hour advance notice is given by calling
the number posted at the bridge, (631)
904-3050. Vessels that can pass under
the bridge in the closed position may do
so at any time.

The Coast Guard believes that this
temporary deviation should meet the
reasonable needs of navigation because
the recreational users that normally use
this bridge are recreational vessels that
do not operate during the winter months
when this deviation will be in effect.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: October 24, 2011.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 2011-28446 Filed 11-2-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2011-0615]
RIN 1625-AA00

Safety Zone; Fourth Annual Chillounge
Night St. Petersburg Fireworks
Display, Tampa Bay, St. Petersburg, FL

AGENCY: Coast Guard, DHS.
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ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the waters of Tampa Bay in St.
Petersburg, Florida during the Fourth
Annual Chillounge Night St. Petersburg
Fireworks Display on Saturday,
November 19, 2011. The safety zone is
necessary to protect the public from the
hazards associated with launching
fireworks over navigable waters of the
United States. Persons and vessels are
prohibited from entering, transiting
through, anchoring in, or remaining
within the safety zone unless authorized
by the Captain of the Port St. Petersburg
or a designated representative.

DATES: This rule is effective from 9:30
p-m. until 10:45 p.m. on November 19,
2011.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2011-0615 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2011-0615 in the “Keyword” box, and
then clicking ““Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
final rule, call or email Marine Science
Technician First Class Nolan L.
Ammons, Sector St. Petersburg
Prevention Department, Coast Guard;
telephone (813) 228-2191, email
Nolan.L.Ammons@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On July 26, 2011, we published a
notice of proposed rulemaking (NPRM)
entitled Safety Zone; Fourth Annual
Chillounge Night St. Petersburg
Fireworks Display, Tampa Bay, St.
Petersburg, FL in the Federal Register
(76 FR 44531). We received no
comments on the proposed rule. No
public meeting was requested, and none
was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Due to the dangers posed by

the pyrotechnics used in these fireworks
displays, the safety zones are necessary
to provide for the safety of event
participants, spectator craft, and other
vessels transiting the event areas. For
the safety concerns noted, it is in the
public interest to have these regulations
in effect during the events. This rule is
intended to ensure the safety of the
event participants, spectators and other
waterway users, thus any delay in the
rule’s effective date would be
impractical.

Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
regulated navigation areas and other
limited access areas: 33 U.S.C. 1231; 46
U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04—6, 160.5; Pub. L. 107—-295, 116 Stat.
2064; Department of Homeland Security
Delegation No. 0170.1.

The purpose of the rule is to protect
the public from the hazards associated
with the launching of fireworks over
navigable waters of the United States.

Discussion of Comments and Changes

The Coast Guard did not receive any
comments to the proposed rule, and no
changes were made to the regulatory
text.

Discussion of Rule

On November 19, 2011, a fireworks
display is scheduled to take place
during the Fourth Annual Chillounge
Night St. Petersburg, an annual outdoor
party, in St. Petersburg, Florida. The
fireworks, which will be launched from
Spa Beach Park, will explode over the
waters of Tampa Bay. The fireworks
display is scheduled to commence at 10
p-m. and conclude at approximately
10:05 p.m.

This rule establishes a temporary
safety zone that encompasses certain
waters of Tampa Bay in the vicinity of
Spa Beach in St. Petersburg, Florida.
The temporary safety zone will be
enforced from 9:30 p.m. on November
19, 2011, 30 minutes prior to the
scheduled commencement of the
fireworks display at approximately 10
p-m., to ensure the safety zone is clear
of persons and vessels. Enforcement of
the safety zone would cease at 10:45
p.m. on November 19, 2011, 40 minutes
after the scheduled conclusion of the
fireworks display, to account for
possible delays. Persons and vessels are
prohibited from entering, transiting
through, anchoring in, or remaining
within the safety zone unless authorized
by the Captain of the Port St. Petersburg
or a designated representative. Persons
and vessels may request authorization to

enter, transit through, anchor in, or
remain within the safety zone by
contacting the Captain of the Port St.
Petersburg by telephone at 727-824—
7524, or a designated representative via
VHF radio on channel 16, to request
authorization. The Coast Guard will
provide notice of the safety zone by
Local Notice to Mariners, Broadcast
Notice to Mariners, and on-scene
designated representatives.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

Executive Orders 12866 (‘Regulatory
Planning and Review”) and 13563
(“Improving Regulation and Regulatory
Review”’) direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule is
not a significant regulatory action under
section 3(f) of Executive Order 12866.
Accordingly, this rule has not been
reviewed by the Office of Management
and Budget.

The economic impact of this rule is
not significant for the following reasons:
(1) The safety zone will be enforced for
less than two hours; (2) vessel traffic in
the area will be minimal during the
enforcement period; (3) although
persons and vessels will not be able to
enter, transit through, anchor in, or
remain within the safety zone without
authorization from the Captain of the
Port St. Petersburg or a designated
representative, they may operate in the
surrounding area during the
enforcement period; (4) persons and
vessels may still enter, transit through,
anchor in, or remain within the safety
zone if authorized by the Captain of the
Port St. Petersburg or a designated
representative; and (5) the Coast Guard
will provide advance notification of the
safety zone to the local maritime
community by Local Notice to Mariners
and Broadcast Notice to Mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
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whether this rule will have a significant
economic impact on a substantial
number of small entities. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to enter, transit
through, anchor in, or remain within
that portion of Tampa Bay encompassed
within the safety zone from 9:30 p.m.
until 10:45 p.m. on November 19, 2011.
For the reasons discussed in the
Regulatory Planning and Review section
above, this rule will not have a
significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-(888) 734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed

this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of

energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishing a temporary safety
zone, as described in paragraph 34(g) of
the Instruction, which will be enforced
for less than two hours. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:
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PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add atemporary § 165.T07-0615 to
read as follows:

§165.T07-0615 Safety Zone; Fourth
Annual Chillounge Night St. Petersburg
Fireworks Display, Tampa Bay, St.
Petersburg, FL.

(a) Regulated area. The following
regulated area is a safety zone: All
waters of Tampa Bay within a 200 yard
radius of position 27°46’31” N,
82°37’38” W. All coordinates are North
American Datum 1983.

(b) Definition. The term ‘‘designated
representative’” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port St. Petersburg in the
enforcement of the regulated area.

(c) Regulations. (1) All persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated area
unless authorized by the Captain of the
Port St. Petersburg or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated area may
contact the Captain of the Port St.
Petersburg by telephone at (727) 824—
7524, or a designated representative via
VHEF radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain
within the regulated area is granted by
the Captain of the Port St. Petersburg or
a designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port St. Petersburg or
a designated representative.

(3) The Coast Guard will provide
notice of the regulated area by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Effective date. This rule is
effective from 9:30 p.m. until 10:45 p.m.
on November 19, 2011.

Dated: October 13, 2011.
S.L. Dickinson,

Captain, U.S. Coast Guard, Captain of the
Port.

[FR Doc. 2011-28445 Filed 11-2—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0774]

RIN 1625-AA00

Safety Zone; Art Gallery Party St. Pete

2011 Fireworks Display, Tampa Bay,
St. Petersburg, FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the waters of Tampa Bay in the vicinity
of Spa Beach in St. Petersburg, Florida
during the Art Gallery Party St. Pete
2011 Fireworks Display on Friday,
November 11, 2011. The safety zone is
necessary to protect the public from the
hazards associated with launching
fireworks over the navigable waters of
the United States. Persons and vessels
are prohibited from entering, transiting
through, anchoring in, or remaining
within the safety zone unless authorized
by the Captain of the Port St. Petersburg
or a designated representative.

DATES: This rule is effective from 10:30
p-m. until 11:35 p.m. on November 11,
2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0774 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0774 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
final rule, call or email Marine Science
Technician First Class Nolan L.
Ammons, Sector St. Petersburg
Prevention Department, Coast Guard;
telephone (813) 228-2191, email
Nolan.L.Ammons@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment

pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
Coast Guard did not receive necessary
information regarding the fireworks
display until August 1, 2011. As a
result, the Coast Guard did not have
sufficient time to publish an NPRM and
to receive public comments prior to the
fireworks display. Any delay in the
effective date of this rule would be
contrary to the public interest because
immediate action is needed to minimize
potential danger to the public during the
fireworks display.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than
30 days after publication in the Federal
Register. Due to the dangers posed by
the pyrotechnics used in these fireworks
displays, the safety zones are necessary
to provide for the safety of event
participants, spectator craft, and other
vessels transiting the event areas. For
the safety concerns noted, it is in the
public interest to have these regulations
in effect during the events. This rule is
intended to ensure the safety of the
event participants, spectators and other
waterway users, thus any delay in the
rule’s effective date would be
impractical.

Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
regulated navigation areas and other
limited access areas: 33 U.S.C. 1231; 46
U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04—6, 160.5; Pub. L. 107—295, 116 Stat.
2064; Department of Homeland Security
Delegation No. 0170.1.

The purpose of the rule is to protect
the public from the hazards associated
with the launching of fireworks over
navigable waters of the United States.

Discussion of Rule

On November 11, 2011, Creative
Pyrotechnics is sponsoring the Art
Gallery Party St. Pete 2011 Fireworks
Display in St. Petersburg, Florida. The
fireworks display will be launched from
Spa Beach and will explode over the
waters of Tampa Bay. The fireworks
display is scheduled to commence at
11 p.m. and conclude at 11:05 p.m.
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The safety zone encompasses certain
waters of Tampa Bay within the vicinity
of Spa Beach in St. Petersburg, Florida.
This safety zone will be enforced from
10:30 p.m. on November 11, 2011, thirty
minutes prior to the scheduled
commencement of the fireworks display
at approximately 11 p.m., to ensure the
safety zone is clear of persons and
vessels. Enforcement of the safety zone
will cease at 11:35 p.m. on November
11, 2011, thirty minutes after the
scheduled conclusion of the fireworks
display, to account for possible delays.

Persons and vessels are prohibited
from entering, transiting through,
anchoring in, or remaining within the
safety zone unless authorized by the
Captain of the Port St. Petersburg or a
designated representative. Persons and
vessels desiring to enter, transit through,
anchor in, or remain within the safety
zone may contact the Captain of the Port
St. Petersburg by telephone at (727)
824-7524, or a designated
representative via VHF radio on channel
16, to request authorization. If
authorization to enter, transit through,
anchor in, or remain within the safety
zone is granted by the Captain of the
Port St. Petersburg or a designated
representative, all persons and vessels
receiving such authorization must
comply with the instructions of the
Captain of the Port St. Petersburg or a
designated representative. The Coast
Guard will provide notice of the safety
zone by Local Notice to Mariners,
Broadcast Notice to Mariners, and on-
scene designated representatives.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

The economic impact of this rule is
not significant for the following reasons:
(1) The safety zone will be enforced for
one hour and five minutes; (2) vessel
traffic in the area is expected to be
minimal during the enforcement period;
(3) although persons and vessels will
not be able to enter, transit through,

anchor in, or remain within the safety
zone without authorization from the
Captain of the Port St. Petersburg or a
designated representative, they may
operate in the surrounding area during
the enforcement period; (4) persons and
vessels may still enter, transit through,
anchor in, or remain within the safety
zone if authorized by the Captain of the
Port St. Petersburg or a designated
representative; and (5) the Coast Guard
will provide advance notification of the
safety zone to the local maritime
community by Local Notice to Mariners
and Broadcast Notice to Mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to enter, transit
through, anchor in, or remain within
that portion of Tampa Bay encompassed
within the safety zone from 10:30 p.m.
until 11:35 p.m. on November 11, 2011.
For the reasons discussed in the
Executive Order 12866 and Executive
Order 13563 section above, this rule
will not have a significant economic
impact on a substantial number of small
entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call

1—(888)-REG-FAIR (1—(888) 734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
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because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a
temporary safety zone that will be

enforced for a total of one hour and five
minutes. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add a temporary § 165.T07—0774 to
read as follows:

§165.T07-0774 Safety Zone; Art Gallery
Party St. Pete 2011 Fireworks Display,
Tampa Bay, St. Petersburg, FL.

(a) Regulated area. The following
regulated area is a safety zone: all waters
of Tampa Bay within a 140-yard radius
of position 27°4631” N, 82°37'38” W.
All coordinates are North American
Datum 1983.

(b) Definition. The term “designated
representative” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port St. Petersburg in the
enforcement of the regulated area.

(c) Regulations. (1) All persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated area
unless authorized by the Captain of the
Port St. Petersburg or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated area may
contact the Captain of the Port St.
Petersburg by telephone at (727) 824—
7524, or a designated representative via
VHF radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain
within the regulated area is granted by
the Captain of the Port St. Petersburg or
a designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of

the Captain of the Port St. Petersburg or
a designated representative.

(3) The Coast Guard will provide
notice of the regulated area by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Effective date. This rule is
effective from 10:30 p.m. until
11:35 p.m. on November 11, 2011.

Dated: September 28, 2011.
S.L. Dickinson,

Captain, U.S. Coast Guard, Captain of the
Port.

[FR Doc. 2011-28448 Filed 11-2—11; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011-0463; FRL-9481-1]
Revisions to the California State
Implementation Plan, San Joaquin

Valley Unified Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing approval of
revisions to the San Joaquin Valley
Unified Air Pollution Control District
(SJVUAPCD) portion of the California
State Implementation Plan (SIP). This
revision was proposed in the Federal
Register on June 30, 2011 and concerns
volatile organic compound (VOC) and
particulate matter (PM) emissions from
commercial charbroilers. We are
approving a local rule that regulates
these emission sources under the Clean
Air Act as amended in 1990 (CAA or the
Act).

DATES: Effective Date: This rule is
effective on December 5, 2011.
ADDRESSES: EPA has established docket
number EPA-R09-OAR-2011-0463 for
this action. Generally, documents in the
docket for this action are available
electronically at http://
www.regulations.gov or in hard copy at
EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed at
http://www.regulations.gov, some
information may be publicly available
only at the hard copy location (e.g.,
copyrighted material, large maps, multi-
volume reports), and some may not be
available in either location (e.g.,
confidential business information
(CBI)). To inspect the hard copy
materials, please schedule an
appointment during normal business
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hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
David Grounds, EPA Region IX, (415)
972-3019, grounds.david@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

Table of Contents

I. Proposed Action
II. Public Comments and EPA Responses

III. EPA Action
IV. Statutory and Executive Order Reviews

I. Proposed Action

On June 30, 2011 (76 FR 38340), EPA
proposed to approve the following rule
into the California SIP.

Local agency Rule No.

Rule title

Amended Submitted

SJVUAPCD 4692

Commercial Charbroiling ..........ccooeeveieeiienennene.

09/17/2009 05/17/10

We proposed to approve this rule
because we determined that it complied
with the relevant CAA requirements.
Our proposed action contains more
information on the rules and our
evaluation.

II. Public Comments and EPA
Responses

EPA’s proposed action provided a 30-
day public comment period. During this
period, we received a comment from the
following party.

1. Sarah Jackson, Earthjustice, letter
dated August 1, 2011. The comments
and our responses are summarized
below.

Comment #1: Earthjustice asserts that
EPA must disapprove Rule 4692 for
failure to satisfy CAA requirements for
reasonably available control technology
(RACT) and reasonably available control
measures (RACM) because the rule does
not require reasonable controls on
under-fired charbroilers (UFC).

Response #1: For the reasons
discussed in our proposed rule (76 FR
38340) and further below, we disagree
and continue to believe that Rule 4692
requires all control measures that are
“reasonably available” for
implementation in the San Joaquin
Valley (SJV), considering technical and
economic feasibility. We respond more
specifically below to Earthjustice’s
assertions regarding the technical and
economic feasibility of UFC controls.

Comment #2: Earthjustice asserts that
reductions from this source category
played a significant role in SJVUAPCD’s
plan to reduce PM, s levels in the SJV,
but the current rule reduces emissions
by only 0.02 tons/day—Iless than 1% of
what was promised in SJVUAPCD’s
2008 PM: s plan.

Response #2: As discussed in our
proposal, EPA evaluated Rule 4692 to
determine whether it complies with the
enforceability requirements of CAA
section 110(a) and whether EPA’s
approval of it into the SIP would satisfy
the requirements concerning attainment
and reasonable further progress (RFP) in
CAA section 110(1). Although this rule
is not subject to the specific ozone
RACT control requirement in CAA

182(b)(2) and (f), we also evaluated the
control requirements in the rule to
determine whether it requires all
measures that are ‘‘reasonably
available” for implementation in the
SJV, considering technical and
economic feasibility. We did not
evaluate the emission reductions
associated with this rule as such an
evaluation belongs in the context of
EPA’s action on the State/District’s
RACM demonstration for the relevant
NAAQS. For this reason, we did not
propose to make a regulatory
determination with respect to RACM in
this rulemaking. Instead, we evaluated
only the control requirements in the
rule and considered whether additional
controls for this particular source
category are demonstrated to be
technically and economically feasible
for implementation in the area at this
time. As stated in the Technical Support
Document (TSD) for our proposal, EPA
will take action in separate rulemakings
on the State’s RACM demonstration for
the relevant NAAQS based on an
evaluation of the control measures
submitted as a whole and their overall
potential to advance the applicable
attainment dates in the SJV. See
Technical Support Document For EPA’s
Direct Final Rulemaking For the
California State Implementation Plan,
San Joaquin Valley Unified Air
Pollution Control District Rule 4692,
Commercial Charbroiling, EPA Region
9, June 9, 2011, page 4 (TSD).

Comment #3: Earthjustice contends
that SSVUAPCD’s May 2009 Rule 4692
staff report states that UFC control is
reasonably available and cost-effective
at as little as $5,800 per ton PM
reduced, and that SJVUAPCD
subsequently abandoned UFC control
based on inflated new cost information.
Earthjustice also asserts that the October
2009 staff report does not include UFC
emission reduction estimates needed to
recalculate UFC control cost-
effectiveness. Finally, Earthjustice
asserts that even using the new inflated
cost information and the May 2009
emission estimates, UFC control is still
more cost-effective than chain-driven
charbroiler controls that SfVUAPCD and

EPA are approving in Rule 4692 as
reasonable.

Response #3: The $5,800/ton estimate
provided in SJVUAPCD’s May 2009 staff
report references a draft staff report that
relies on 2007 estimates from the Bay
Area Air Quality Management District
(BAAQMD).! This was the low end of a
range of estimates that BAAQMD had
developed; the high end of BAAQMD’s
cost estimates were over $100,000/ton.
See response to comment 5 below. In
2009, SJVUAPCD revised the low end of
the range in the draft staff report by
increasing it to $22,300/ton, based on
updated information including cost
quotes from vendors of control
equipment. SJVUAPCD’s revised cost-
effectiveness analysis still resulted in
cost-per-ton estimates for UFC controls
within the range of estimates developed
by BAAQMD and the South Coast Air
Quality Management District
(SCAQMD). We believe these cost
estimates were performed following
standard accepted procedures and the
commenter has not provided specific
information to demonstrate otherwise.

Comment #4: Earthjustice comments
that appendix C to SJVUAPCD’s October
2009 staff report assigns emission
reductions of 0.453 tons per year (tpy)
per restaurant to potential UFC controls
but never explains the basis for this
estimate or why it is used instead of
BAAQMD’s estimate, which is based on
scientific studies. Earthjustice asserts
that 1.44 tons per day (tpd) (the median
of the range provided in SJVUAPVD’s
May 21, 2009 staff report) is a more
appropriate estimate of emission
reductions from UFC controls.

Response #4:In response to EPA’s
inquiry regarding SJVUAPCD’s cost-
effectiveness evaluation, the District
provided additional information to
explain the cost-effectiveness analyses
in its August 2009 and September 2009
staff reports.2 Specifically, SJVUAPCD
identified the sources of its emission

1 Final Draft Staff Report for Proposed
Amendments to Rule 4692, SJVUAPCD, May 21,
2009, pages C—4 and C-5.

2Email from Sandra Lowe-Leseth (SJVUAPCD) to
David Grounds (EPA), September 22, 2011, with
attachment.
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factor data and explained the
assumptions underlying its calculations
of the incremental cost-effectiveness of
UFC controls. SJVUAPCD used
information from Dun & Bradstreet on
the number of restaurants operating
within SJV, together with other
reasonable assumptions about the
numbers of UFC units and the quantities
and types of meats grilled at these
restaurants, to develop a “composite”
emission factor for the source category,
which provided the basis for its estimate
of 0.453 tpy in potential PM, 5
reductions per restaurant from the use
of UFC controls. The SJVUAPCD notes
that Earthjustice appears to have
estimated PM, instead of PM, 5
emissions, which increased the
emission reduction estimates, and to
have relied on less accurate estimates of
the quantity of meat cooked and
emission factors for various charbroiled
meats. We have reviewed the additional
information provided by SJVUAPCD
and concur with the District that
additional UFC controls have not been
demonstrated to be “‘reasonably
available” considering technical and
economic feasibility in the SJV area at
this time.

Comment #5: Earthjustice comments
that except for the wet scrubber, no
explanation is given for why
SJVUAPCD’s estimates for UFC control
cost are much higher than BAAQMD'’s.

Response #5: As explained in our
TSD, SJVUAPCD'’s cost estimates for
UFC controls are within the range of
cost estimates that other California
districts have developed for similar
controls. See TSD at 4. SJVUAPCD
estimates that the cost of UFC controls
ranges from $22K-$58K/ton PM, 5
reduced,3 BAAQMD estimates $17K—
$143K/ton VOC or PM,4 and SCAQMD
estimates $8K—$34K/ton PM.? The
commenter has provided no specific
information to indicate otherwise.

Comment #6: Earthjustice comments
that BAAQMD concluded that UFC
control is cost-effective and adopted
control requirements in 2007.
Earthjustice also asserts that EPA’s
claim that UFC controls are not
reasonably available because none have
yet been certified to comply with
BAAQMD’s rule ““is absurd since * * *
certification is not required until the
rule limits take effect in 2013.”

3Final Staff Report for Amendments to Rule
4692, SJVUAPCD, October 8, 2009, pages 2 and
C-6.

4 Staff Report for Regulation 6, Rule 2, BAAQMD,
November 2007, page 26 (BAAQMD Staff Report).

5Preliminary Draft Staff Report: Proposed
Amended Rule 1138, SCAQMD, August 2009,
Table 4.

Response #6: We explained in our
TSD our reasons for concurring with
SJVUAPCD'’s conclusion that UFC
control is not reasonably available for
implementation within the SJV at this
time.® These include SJVUAPCD’s cost-
effectiveness analysis of UFC controls
and concerns regarding the technical
feasibility of UFC controls. We also
noted that we are unaware of any other
federal or state regulation or guidance
suggesting UFC control is reasonably
available for the commercial
charbroiling industry except for
BAAQMD’s Regulation 6 Rule 2. We
therefore disagree with Earthjustice’s
suggestion that the absence of
compliance certifications under the
BAAQMD’s rule provided the only basis
for our conclusion. As to BAAQMD’s
rule, we noted that most facilities in the
Bay Area are too small to trigger the
UFC control requirements of Regulation
6 Rule 2 and that no facilities had yet
certified compliance with these limits.
This information is relevant to our
evaluation of technical feasibility
because, until the BAAQMD confirms
that sources are complying with the
UFC control requirements, we have only
limited information indicating that such
controls are demonstrated to be
technically feasible for the commercial
charbroiling industry. It appears,
however, that a large number of
facilities (200) may be subject to
BAAQMD’s UFC control requirement 7
and will be required to certify by 2013
whether they are complying with the
UFC control requirements of that rule.
We encourage the District to reevaluate
Rule 4692 at the earliest opportunity,
taking into account the most recent
information about the technical and
economic feasibility of UFC controls,
and to adopt all reasonably available
control measures for commercial
charbroiling that will expedite
attainment of the PM, 5 and ozone
NAAQS in the SJV.

Comment #7: Earthjustice asserts that
actual controls have been installed in
California and provide empirical data
on costs and emission reductions, and
further claims that EPA and SJVUAPCD
are ignoring this data and relying on
conflicting information that lacks any
reasonable basis.

Response #7: We do not dispute that
UFC controls have been installed at
facilities in California.8 As discussed in
our responses above, however,
SJVUAPCD explained the basis for its
assessment of the economic feasibility

SEPA TSD, pages 4-5.
7BAAQMD Staff Report, page 18.

8 See Final Staff Report for Amendments to Rule
4692, SJVUAPCD, October 8, 2009, pages 11-12.

of UFC controls in SJV, including the
empirical data underlying these
evaluations, and we concur with the
District’s conclusion based on these
evaluations that UFC control is not
reasonably available in the SJV at this
time.

III. EPA Action

No comments were submitted that
change our assessment that the
submitted rule complies with the
relevant CAA requirements. Therefore,
as authorized in section 110(k)(3) of the
Act, EPA is fully approving this rule
into the California SIP.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
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be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 3, 2012.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Particulate matter, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Dated: September 30, 2011.

Jared Blumenfeld,
Regional Administrator, Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraph (c)(379)(i)(C)(5) to
read as follows:

§52.220 Identification of plan.
* * * * *

(C] * * %

(379) * * *

(i) * * %

(C) * % %

(5) Rule 4692, “Commercial
Charbroiling,” amended on September
17, 2009.

* * * * *

[FR Doc. 2011-28388 Filed 11-2—11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011-0601; FRL-9481-6]
Revisions to the California State
Implementation Plan, San Joaquin

Valley Unified Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing approval of
revisions to the San Joaquin Valley
Unified Air Pollution Control District
(SJVUAPCD) portion of the California
State Implementation Plan (SIP). These
revisions were proposed in the Federal
Register on August 23, 2011 and
concern volatile organic compound
(VOCQ), oxides of nitrogen (NOx), and
particulate matter (PM) emissions from
flares. We are approving a local rule that
regulates these emission sources under
the Clean Air Act as amended in 1990
(CAA or the Act).

DATES: Effective Date: This rule is
effective on December 5, 2011.

ADDRESSES: EPA has established docket
number EPA-R09—-OAR-2011-0601 for
this action. Generally, documents in the
docket for this action are available
electronically at http://www.regulations.
gov or in hard copy at EPA Region IX,
75 Hawthorne Street, San Francisco,
California. While all documents in the
docket are listed at http://www.
regulations.gov, some information may
be publicly available only at the hard
copy location (e.g., copyrighted
material, large maps, multi-volume
reports), and some may not be available
in either location (e.g., confidential
business information (CBI)). To inspect
the hard copy materials, please schedule
an appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Nicole Law, EPA Region IX, (415) 947—
4126, law.nicole@epa.gov.
SUPPLEMENTARY INFORMATION:

Throughout this document, “we,” “us
and “our” refer to EPA.
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I. Proposed Action

On August 23, 2011 (76 FR 52623),
EPA proposed to approve the following
rule into the California SIP.

Local agency Rule No.

Rule title

Amended Submitted

SJVUAPCD 4311

Flares

06/18/09 01/10/10

We proposed to approve this rule
because we determined that it complied
with the relevant CAA requirements.
Our proposed action contains more
information on the rule and our
evaluation.

I1. Public Comments and EPA
Responses

EPA’s proposed action provided a 30-
day public comment period. During this
period, we received no comments.

III. EPA Action

No comments were submitted that
change our assessment that the
submitted rule complies with the
relevant CAA requirements. Therefore,
as authorized in section 110(k)(3) of the
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Act, EPA is fully approving this rule
into the California SIP.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country

located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 3, 2012.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: October 6, 2011.

Keith Takata,
Acting Regional Administrator, Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

m 2. Section 52.220, is amended by
adding paragraph (c)(378)(i)(D) to read
as follows:

§52.220 Identification of plan.
* * * * *

C) * x %

378) * % %

D) San Joaquin Valley Air Pollution
Control District

(1) Rule 4311, “Flares,” amended on
June 18, 2009.
* * * * *
[FR Doc. 2011-28391 Filed 11-2-11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2011-0002]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—4064, or (email)
Luis.Rodriguez3@fema.dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
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elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the

applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
State City/town/county Source of flooding Location # Depth in feet
above ground
A Elevation in
meters (MSL)
Modified
Unincorporated Areas of Claiborne County, Tennessee
Docket No.: FEMA-B-1151
Tennessee .......ccoecuveeen Unincorporated Areas Clinch River ................. Approximately 2.3 miles downstream of Big +1032
of Claiborne County. Barren Creek.
Approximately 28 miles upstream of Big Syca- +1032
more Creek.
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Unincorporated Areas of Claiborne County
Maps are available for inspection at the Claiborne County Courthouse, 1740 Main Street, Tazewell, TN 37879.
City of Poquoson, Virginia (Independent City)
Docket No.: FEMA-B-1137
Virginia .....cccoeeveeennne City of Poquoson ........ Chesapeake Bay ......... At the intersection of Hunt Wood Drive and +7
Oscars Court.
Virginia ....ccooeeeeieenieene City of Poquoson ........ Chesapeake Bay/ At the intersection of Villa Drive and +7
Cedar Creek. Huntlandia Way.
Approximately 400 feet north of the intersec- +7
tion of State Route 171 and City Hall Ave-
nue.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Poquoson
Maps are available for inspection at the Building Official’s Office, 500 City Hall Avenue, Poquoson, VA 23662.




Federal Register/Vol. 76, No. 213/ Thursday, November 3, 2011/Rules and Regulations

68109

Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-

Communities affected

ters (MSL)
Modified
Lee County, Alabama, and Incorporated Areas
Docket No.: FEMA-B-1054
Bird Creek ......cccovveiiiiiie At the confluence with Saugahatchee Creek ...................... +507 | Unincorporated Areas of Lee
County.
Approximately 1.9 miles upstream of the confluence with +537
Saugahatchee Creek.
Branch 1 of Saugahatchee At the confluence with Saugahatchee Creek ...................... +574 | City of Auburn.
Creek.
Approximately 622 feet upstream of Dunford Avenue ........ +673
Branch 1 of Saugahatchee At the confluence with Branch 1 of Saugahatchee Creek .. +594 | City of Auburn.
Creek Tributary 1.
Approximately 1,505 feet upstream of Shug Jordan Park- +646
way.
Branch 1 of Saugahatchee At the confluence with Branch 1 of Saugahatchee Creek .. +607 | City of Auburn.
Creek Tributary 2.
Approximately 1,440 feet upstream of Boykin Road .......... +678
Branch 2 of Saugahatchee At the confluence with Saugahatchee Creek ..........ccccueeee +578 | City of Auburn, Unincor-
Creek. porated Areas of Lee
County.
Approximately 640 feet upstream of Gatewood Drive ........ +693
Branch 2 of Saugahatchee At the confluence with Branch 2 of Saugahatchee Creek .. +584 | City of Auburn, Unincor-
Creek Tributary 1. porated Areas of Lee
County.
Approximately 2,553 feet upstream of the confluence with +632
Branch 2 of Saugahatchee Creek.
Branch 2 of Saugahatchee At the confluence with Branch 2 of Saugahatchee Creek .. +594 | City of Auburn.
Creek Tributary 2.
Approximately 1,581 feet upstream of North Cary Drive .... +652
Branch 2 of Saugahatchee At the confluence with Branch 2 of Saugahatchee Creek .. +606 | City of Auburn.
Creek Tributary 3.
Approximately 171 feet upstream of North Dean Road ..... +716
Branch 2 of Saugahatchee At the confluence with Branch 2 of Saugahatchee Creek +637 | City of Auburn.
Creek Tributary 3.1. Tributary 3.
Approximately 801 feet upstream of Hollins Road ............. +707
Branch 2 of Saugahatchee At the confluence with Branch 2 of Saugahatchee Creek .. +673 | City of Auburn.
Creek Tributary 4.
Approximately 201 feet upstream of Rick Drive ................. +726
Branch of Parkerson Mill Creek | Approximately 471 feet downstream of Timberwood Drive +441 | City of Auburn, Unincor-
porated Areas of Lee
County.
Approximately 39 feet upstream of Timberwood Drive ...... +447
Chewacla Creek .......ccccccvruenen. Approximately 1,500 feet upstream of the Lee County +354 | City of Auburn, Unincor-
boundary. porated Areas of Lee
County.
Approximately 3,592 feet upstream of Lee Road 112 ........ +557
Chewacla Creek Tributary 12 ... | At the confluence with Chewacla Creek ..........ccccccevvrvenncne +550 | Unincorporated Areas of Lee
County.
Approximately 2,807 feet upstream of Johnson Lake +558
earthen dam.
Chewacla Creek Tributary 14 ... | At the confluence with Chewacla Creek ..........cccccoeeveeenenne +539 | Unincorporated Areas of Lee
County.
Approximately 2,999 feet upstream of the confluence with +548
Chewacla Creek.
Chewacla Creek Tributary 15 ... | At the confluence with Chewacla Creek ..........cccccoeeveernene +533 | Unincorporated Areas of Lee
County.
Approximately 4,154 feet upstream of the confluence with +555
Chewacla Creek.
Chewacla Creek Tributary 23 ... | At the confluence with Chewacla Creek .............ccccceveenne +436 | City of Auburn, Unincor-
porated Areas of Lee
County.
Approximately 157 feet upstream of Springhill Drive ......... +484
Chewacla Creek Tributary 29 ... | At the confluence with Chewacla Creek ..........cccccoeveeenene +369 | Unincorporated Areas of Lee
County.
Approximately 3,138 feet upstream of the confluence with +384

Chewacla Creek.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-

Communities affected

ters (MSL)
Modified
Choctafaula Creek ...........c........ Approximately 505 feet upstream of the Lee County +375 | City of Auburn, Unincor-
boundary. porated Areas of Lee
County.
Approximately 1.5 miles upstream of Beehive Road .......... +474
Choctafaula Creek Tributary 10 | At the confluence with Choctafaula Creek ........c.cccccceveenenne +468 | Unincorporated Areas of Lee
County.
Approximately 1,552 feet upstream of the earthen dam .... +534
Choctafaula Creek Tributary At the confluence with Choctafaula Creek ............cccoeeveennne +487 | Unincorporated Areas of Lee
10.1. County.
Approximately 2,848 feet upstream of the confluence ....... +527
Choctafaula Creek Tributary 9 At the confluence with Choctafaula Creek ..........cccocoeeveennne +465 | City of Auburn, Unincor-
porated Areas of Lee
County.
Approximately 1.7 feet upstream of Wire Road .................. +632
Cossey Branch ........ccccocveiene Approximately 1,954 feet upstream of the Lee County +356 | Unincorporated Areas of Lee
boundary. County.
Approximately 1.1 miles upstream of Highway 29 +452
Cossey Branch Tributary 5 ....... At the confluence with Cossey Branch ..........ccccccciiiiieie +380 | Unincorporated Areas of Lee
County.
Approximately 5,610 feet upstream of the confluence with +403
Cossey Branch.
Cossey Branch Tributary 8 ....... At the confluence with Cossey Branch .........ccccociieiiie +407 | Unincorporated Areas of Lee
County.
Approximately 1.0 mile upstream of the confluence with +428
Cossey Branch.
Halawakee Creek Tributary 8 ... | At the confluence with Halawakee Creek ...........cccocoevveene +645 | City of Opelika, Unincor-
porated Areas of Lee
County.
Approximately 2,282 feet upstream of Jeter Avenue ......... +748
Halawakee Creek Tributary 8.5 | At the confluence with Halawakee Creek Tributary 8 ........ +649 | City of Opelika.
Approximately 2,000 feet upstream of the confluence with +653
Halawakee Creek Tributary 8.
Halawakee Creek Tributary 8.6 | At the confluence with Halawakee Creek Tributary 8 ........ +668 | City of Opelika.
Approximately 254 feet upstream of U.S. Route 280 ......... +677
Halawakee Creek Tributary 8.7 | At the confluence with Halawakee Creek Tributary 8 ........ +679 | City of Opelika.
Approximately 1,067 feet upstream of South Fox Run +712
Parkway.
Halawakee Creek Tributary At the confluence with Halawakee Creek Tributary 8.7 ..... +693 | City of Opelika.
8.7.3.
Approximately 4,500 feet upstream of the confluence with +718
Halawakee Creek Tributary 8.7.
Halawakee Creek Tributary 8.8 | At the confluence with Halawakee Creek Tributary 8 ........ +679 | City of Opelika.
Approximately 269 feet upstream of Jeter Avenue ............ +707
Halawakee Tributary 8.7.1 ........ At the confluence with Halawakee Creek Tributary 8.7 ..... +689 | City of Opelika.
Approximately 2,538 feet upstream of the confluence with +707
Halawakee Creek Tributary 8.7.
Halawakee Tributary 8.7.2 ........ At the confluence with Halawakee Creek Tributary 8.7 ..... +693 | City of Opelika.
Approximately 1,585 feet upstream of Highway 51 .... +717
Little Loblockee Creek .............. At the confluence with Loblockee Creek .........coccovveeinenne +598 | City of Auburn, Unincor-
porated Areas of Lee
County.
Approximately 2.2 miles upstream of Highway 280 ........... +701
Loblockee Creek .........ccccevuenne At the confluence with Saugahatchee Creek ...........cccc.ee. +522 | Unincorporated Areas of Lee
County.
Approximately 11,694 feet upstream of U.S. Route 280 .... +686
Loblockee Creek Tributary 12 .. | At the confluence with Loblockee Creek ..........ccccovveevieene +612 | Unincorporated Areas of Lee
County.
Approximately 3,748 feet upstream of the confluence with +631
Loblockee Creek.
Loblockee Creek Tributary 3 .... | At the confluence with Loblockee Creek .........cccceveeiienne +562 | City of Auburn, Unincor-
porated Areas of Lee
County.
Approximately 2.0 miles upstream of Farmville Road ........ +666
Miles Creek ......ccocveeecvveeiinennnn. Approximately 188 feet upstream of the Lee County +386 | Unincorporated Areas of Lee
boundary. County.
Approximately 881 feet upstream of County Road 393 ..... +458
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-

Communities affected

ters (MSL)
Modified
Moore’s Mill Creek ........ccccueeee. At the confluence with Chewacla Creek ..........cccccceeverennnnn. +414 | City of Auburn, City of
Opelika, Unincorporated
Areas of Lee County.
Approximately 2.0 miles upstream of Bent Creek Road .... +687
Moore’s Mill Creek Tributary 2 At the confluence with Moore’s Mill Creek ............ccccceueee. +527 | City of Auburn.
Approximately 1,561 feet upstream of VFW Road ............. +609
Moore’s Mill Creek Tributary 3 At the confluence with Moore’s Mill Creek .........cccceeeieennne +531 | City of Auburn.
Approximately 86 feet upstream of the earthen dam ......... +594
Moore’s Mill Creek Tributary 4 At the confluence with Moore’s Mill Creek ..........cccceceeeueene +543 | City of Auburn.
Approximately 1,135 feet upstream of Core Drive ............. +608
Moore’s Mill Creek Tributary 5 At the confluence with Moore’s Mill Creek ............ccccceuee. +553 | City of Auburn.
Approximately 85 feet upstream of Lauren Lane +628
Moore’s Mill Creek Tributary 6 At the confluence with Moore’s Mill Creek .............. +573 | City of Auburn.
Approximately 562 feet upstream of Burke Place +706
Moore’s Mill Creek Tributary 6.2 | At the confluence with Moore’s Mill Creek Tributary 6 ....... +618 | City of Auburn.
Approximately 3,057 feet upstream of East University +707
Drive.
Nash Creek .......ccccoeveecrveeccnnnnn. At the confluence with Chewacla Creek ........cccccceeeueeeennes +495 | City of Auburn, Unincor-
porated Areas of Lee
County.
Approximately 142 feet upstream of Society Hill Road ...... +548
Nash Creek Tributary 1 ............ At the confluence with Nash Creek ........cccccociiniiniiinncnns +537 | City of Auburn, Unincor-
porated Areas of Lee
County.
Approximately 2,366 feet upstream of the confluence with +578
Nash Creek.
Odom Creek ......cceevvvrveceernenen. At the confluence with Cossey Branch ..........ccccoceviiiiniis +412 | Unincorporated Areas of Lee
County.
Approximately 1.2 miles upstream of County Road 27 ...... +447
Parkerson Mill Creek ................ At the confluence with Chewacla Creek ..........cccccovceeiiene +387 | City of Auburn, Unincor-
porated Areas of Lee
County.
Approximately 2,604 feet upstream of Wire Road .............. +645
Parkerson Mill Creek Tributary | At the confluence with Parkerson Mill Creek ...................... +597 | City of Auburn.
10.
Approximately 2,801 feet upstream of the confluence with +650
Parkerson Mill Creek.
Parkerson Mill Creek Tributary | At the confluence with Parkerson Mill Creek ...................... +514 | City of Auburn, Unincor-
3. porated Areas of Lee
County.
Approximately 1,469 feet upstream of Longleaf Drive ....... +576
Parkerson Mill Creek Tributary | At the confluence with Parkerson Mill Creek .............c........ +527 | City of Auburn, Unincor-
6. porated Areas of Lee
County.
Approximately 367 feet upstream of Webster Road ........... +657
Parkerson Mill Creek Tributary | At the confluence with Parkerson Mill Creek Tributary 6 ... +606 | City of Auburn, Unincor-
6.1. porated Areas of Lee
County.
Approximately 339 feet upstream of Webster Road ........... +637
Parkerson Mill Creek Tributary | At the confluence with Parkerson Mill Creek Tributary 6 ... +587 | City of Auburn, Unincor-
6.2. porated Areas of Lee
County.
Approximately 116 feet upstream of Raptor Road ............. +631
Parkerson Mill Creek Tributary | At the confluence with Parkerson Mill Creek ...................... +530 | City of Auburn.
7.
Approximately 1,557 feet upstream of the confluence with +566
Parkerson Mill Creek Tributary 7.
Parkerson Mill Creek Tributary | At the confluence with Parkerson Mill Creek Tributary 7 ... +546 | City of Auburn.
71.
Approximately 538 feet upstream of the earthen dam ....... +569
Parkerson Mill Creek Tributary | At the confluence with Parkerson Mill Creek ...................... +568 | City of Auburn.
9.
Approximately 157 feet upstream of Shug Jordan Park- +687
way.
Pepperell Creek .......ccccvvvueennen. Approximately 120 feet upstream of Gateway Drive .......... +710 | City of Opelika.
Approximately 68 feet upstream of Fruitland Avenue ........ +753
Pepperell Creek Tributary 4 ..... At the confluence with Pepperell Creek ......ccccccvveevcuvenennes +707 | City of Opelika.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-

Communities affected

ters (MSL)
Modified
Approximately 2,554 feet upstream of U.S. Route 280 ...... +753
Pepperell Creek Tributary 7 ..... At the confluence with Pepperell Creek .........ccccooevieennnne +723 | City of Opelika.
Approximately 742 feet upstream of South Long Street .... +740
Pepperell Creek Tributary 8 ..... At the confluence with Pepperell Creek .........cccoecvvneennnne +726 | City of Opelika.
Approximately 158 feet upstream of Hurst Street +740
Robinson Creek ........cccccecveenne. At the confluence with Chewacla Creek .............. +557 | Unincorporated Areas of Lee
County.
Approximately 2.6 miles upstream of Moores Mill Road .... +618
Rocky Creek ......cccocvevvrriieenenen. Approximately 1,370 feet downstream of India Road ......... +717 | City of Opelika.
Approximately 279 feet upstream of Rocky Brook Road ... +752
Rocky Creek Tributary 6 ........... At the confluence with Rocky Creek .......ccccoeiiiniiiieinnnnns +683 | City of Opelika.
Approximately 271 feet upstream of Bonita Avenue .......... +720
Rocky Creek Tributary 7 ........... At the confluence with Rocky Creek .........cccccvvreenieieencnne. +696 | City of Opelika.
Approximately 146 feet upstream of Preston Street ... +776
Rocky Creek Tributary 9 ........... At the confluence with Rocky Creek .......ccccocveniiiieiiienns +719 | City of Opelika.
Approximately 1,246 feet upstream of the confluence with +734
Rocky Creek.
Saugahatchee Creek 34.4 ........ At the confluence with Saugahatchee Creek Tributary 34 +589 | City of Auburn.
Approximately 3,190 feet upstream of Willow Creek Road +641
Saugahatchee Creek 34.5 ........ At the confluence with Saugahatchee Creek Tributary 34 +590 | City of Auburn, Unincor-
porated Areas of Lee
County.
Approximately 5,000 feet upstream of the confluence with +658
Saugahatchee Creek Tributary 34.
Saugahatchee Creek 34.5.2 ..... At the confluence with Saugahatchee Creek Tributary +599 | City of Auburn.
34.5.
Approximately 2,000 feet upstream of the confluence with +621
Saugahatchee Creek Tributary 34.5.
Saugahatchee Creek 34.7 ........ At the confluence with Saugahatchee Creek Tributary 34 +642 | City of Auburn.
Approximately 1,115 feet upstream of Martin Luther King +669
Drive.
Saugahatchee Creek Tributary | At the confluence with Saugahatchee Creek ...................... +613 | City of Opelika, Unincor-
18. porated Areas of Lee
County.
Approximately 711 feet upstream of the railroad +721
Saugahatchee Creek Tributary | At the confluence with Saugahatchee Creek ...................... +571 | City of Auburn, Unincor-
29. porated Areas of Lee
County.
Approximately 3,331 feet upstream of the confluence with +642
Saugahatchee Creek.
Saugahatchee Creek Tributary | At the confluence with Saugahatchee Creek ...................... +553 | City of Auburn, Unincor-
34. porated Areas of Lee
County.
Approximately 1.7 miles upstream of the confluence with +688
Saugahatchee Creek.
Saugahatchee Creek Tributary | At the confluence with Saugahatchee Creek Tributary 34 +568 | City of Auburn, Unincor-
34.3. porated Areas of Lee
County.
Approximately 3,949 feet upstream of the confluence with +614
Saugahatchee Creek Tributary 34.
Saugahatchee Creek Tributary | At the confluence with Saugahatchee Creek ...................... +540 | Unincorporated Areas of Lee
44. County.
Approximately 9,127 feet upstream of the confluence with +573
Saugahatchee Creek.
Town Creek ....ccccceeeeeveeeecineeens At the confluence with Chewacla Creek ........c..cccceeeeuvneennes +401 | City of Auburn, Unincor-
porated Areas of Lee
County.
Approximately 796 feet upstream of Thach Avenue .......... +601
Town Creek Tributary 1 ............ At the confluence with Town Creek ........ccccocevinieinineennns +460 | City of Auburn, Unincor-
porated Areas of Lee
County.
Approximately 602 feet upstream of Donahue Drive .......... +589
Town Creek Tributary 2 ............ At the confluence with Town Creek ........ccocceeviiiiiiinennncne +512 | City of Auburn.
Approximately 1,319 feet upstream of Janabrooke Lane ... +540
Town Creek Tributary 3 ............ At the confluence with Town Creek ........ccccooeiiiiiiinnnnn. +584 | City of Auburn.
Approximately 112 feet upstream of East University Drive +614
Town Creek Tributary 4 ............ At the confluence with Town Creek ........ccccovvvieniirieineennns +590 | City of Auburn.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-

Communities affected

ters (MSL)
Modified
Approximately 404 feet upstream of College Street ........... +654
Town Creek Tributary 6 ............ At the confluence with Town Creek ........ccccevviiniiiieeiennnne +631 | City of Auburn.
Approximately 331 feet upstream of Thach Avenue .......... +656
Unnamed Tributary 1 ................ Approximately 52 feet upstream of the Lee County bound- +376 | Unincorporated Areas of Lee
ary. County.
Approximately 976 feet upstream of the Lee County +400
boundary.
Unnamed Tributary 2 ................ Approximately 120 feet upstream of the Lee County +372 | Unincorporated Areas of Lee
boundary. County.
Approximately 1,500 feet upstream of the Lee County +384
boundary.
Webb Branch ........cccccceeviieeennes At the confluence with Loblockee Creek .........ccccoeveeiieennne +594 | Unincorporated Areas of Lee
County.
Approximately 2.7 miles upstream of Farmville Road ........ +655
Webb Branch Tributary 3 ......... At the confluence with Webb Branch ..........ccccoiiiieeine +599 | Unincorporated Areas of Lee
County.
Approximately 2,340 feet upstream of the confluence with +606
Webb Branch.
Webb Branch Tributary 4 ......... At the confluence with Webb Branch ...............ccccoeiie +611 | Unincorporated Areas of Lee
County.
Approximately 2,461 feet upstream of the confluence with +624

Webb Branch.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Auburn

ADDRESSES

Maps are available for inspection at 144 Tichenor Avenue, Suite 1, Auburn, AL 36830.

City of Opelika

Maps are available for inspection at the Planning Department, 700 Fox Trail, Opelika, AL 36803.

Unincorporated Areas of Lee County

Maps are available for inspection at 909 Avenue A, Opelika, AL 36801.

Hardin County, lllinois, and Incorporated Areas

Docket No.: FEMA-B-1134

Beaver Creek

Ohio River

Unnamed Tributary to Beaver
Creek (East).

Unnamed Tributary to Beaver
Creek (West).

Unnamed Tributary to Saline
River.

Approximately 1.58 miles upstream of IL—1

Approximately 1.92 miles upstream of IL—1
Approximately 1.34 miles downstream of Ferry Road ex-
tended (River Mile 894).

Approximately 1.97 miles upstream of Main Street ex-
tended (River Mile 887).

Approximately 1,500 feet upstream of the confluence with
Beaver Creek.

Approximately 0.69 mile upstream of the confluence with
Beaver Creek.

Approximately 1,500 feet upstream of the confluence with
Beaver Creek.

Approximately 0.99 mile upstream of the confluence with
Beaver Creek.

Approximately 1,800 feet upstream of the confluence with
the Saline River.

Approximately 2,000 feet upstream of the confluence with
the Saline River.

+366

+366
+356

+359
+366
+366
+366
+366
+366

+366

Unincorporated Areas of
Hardin County.

City of Rosiclare, Unincor-
porated Areas of Hardin
County, Village of Eliza-
bethtown.

Unincorporated Areas of
Hardin County.

Unincorporated Areas of
Hardin County.

Unincorporated Areas of
Hardin County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Rosiclare

ADDRESSES

Maps are available for inspection at City Hall, Main Street, Rosiclare, IL 62982.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-
ters (MSL)
Modified

Communities affected

Village of Elizabethtown

Unincorporated Areas of Hardin County
Maps are available for inspection at the Hardin County Courthouse, 203 North Main Street, Elizabethtown, IL 62931.

Maps are available for inspection at the Village Hall, 1 Locust Street, Elizabethtown, IL 62931.

McCracken County, Kentucky, and Incorporated Areas

Docket No.: FEMA-B-1144

Arnold Branch (backwater ef-
fects from Ohio River).

Bayou Creek (backwater effects
from Ohio River).

Blizzards Ponds Drainage
Canal (backwater effects
from Ohio River).

Camp Creek (backwater effects
from Ohio River).

Clarks River (backwater effects
from Ohio River).

Crooked Creek

Cross Creek

Deer Lick Creek (backwater ef-
fects from Ohio River).

Horse Branch (backwater ef-
fects from Ohio River).

Island Creek Tributary 6.1
(backwater effects from Is-
land Creek).

Little Bayou Creek (backwater
effects from Ohio River).

Little Massac Creek (backwater
effects from West Fork
Massac Creek).

Middle Fork Massac Creek

Nasty Creek (backwater effects
from Ohio River).

Newtons Creek | (backwater ef-
fects from Ohio River).

Ohio River

Perkins Creek

Perkins Creek Tributary 4
(backwater effects from Ohio
River).

Redstone Creek (backwater ef-
fects from Ohio River).

Redstone Creek Tributary 5
(backwater effects from Ohio
River).

From the confluence with Blizzards Ponds Drainage Ditch
to approximately 0.7 mile upstream of the Blizzards
Ponds Drainage Canal.

From the confluence with the Ohio River to approximately
1.0 mile downstream of Ogden Landing Road.

From the confluence with West Fork Clarks River to ap-
proximately 275 feet upstream of Husband Road.

From the confluence with West Fork Clarks River to ap-
proximately 0.5 mile downstream of KY—-348.

From the confluence with the Ohio River to approximately
0.7 mile upstream of KY-787.

At the confluence with Perkins Creek .........cccccceriiininnncene

Approximately 400 feet upstream of U.S. Route 62

Just upstream of the lllinois Central Railroad Yard

Approximately 345 feet upstream of South 24th Street

From the confluence with the Ohio River to approximately
2.9 miles upstream of the confluence with the Ohio
River.

From the confluence with the Clarks River to approxi-
mately 85 feet downstream of Georgia Street South.

From the confluence with Island Creek to approximately
800 feet downstream of |1-24.

From the confluence with Bayou Creek to approximately
2.3 miles downstream of Ogden Landing Road.

From the confluence with West Fork Massac Creek to ap-
proximately 1,000 feet upstream of the confluence with
West Fork Massac Creek.

Approximately 1,800 feet upstream of the confluence with
Massac Creek.

Approximately 1,700 feet upstream of McCracken Boule-
vard.

From the confluence with Newtons Creek | to approxi-
mately 0.6 mile upstream of Grief Road.

From the confluence with the Ohio River to approximately
0.7 mile upstream of Grief Road.

Approximately 1,700 feet downstream of the confluence
with Redstone Creek.

Approximately 2.0 miles upstream of the confluence with
the Tennessee River.
At the confluence with the Ohio River

Approximately 0.5 mile upstream of Blandville Road
From the confluence with Perkins Creek to approximately
80 feet downstream of U.S. Route 60.

From the confluence with Redstone Creek Tributary 5 to
approximately 0.6 mile upstream of the confluence with
Redstone Creek Tributary 5.

From the confluence with Redstone Creek to approxi-
mately 0.5 mile upstream of the confluence with Red-
stone Creek.

+341

+336

+341

+341

+341

+363

+402
+331

+341
+336

+341

+336

+336

+378

+352

+354

+335

+335

+334

+340

+339

+399
+339

+335

+335

Unincorporated Areas of
McCracken County.

Unincorporated Areas of
McCracken County.
Unincorporated Areas of
McCracken County.

Unincorporated Areas of
McCracken County.
Unincorporated Areas of
McCracken County.
Unincorporated Areas of
McCracken County.

Unincorporated Areas of
McCracken County.

Unincorporated Areas of
McCracken County.

Unincorporated Areas of
McCracken County.
Unincorporated Areas of
McCracken County.

Unincorporated Areas of
McCracken County.
Unincorporated Areas of
McCracken County.

City of Paducah, Unincor-
porated Areas of
McCracken County.

Unincorporated Areas of
McCracken County.

Unincorporated Areas of
McCracken County.

City of Paducah, Unincor-
porated Areas of
McCracken County.

City of Paducah, Unincor-
porated Areas of
McCracken County.

City of Paducah, Unincor-
porated Areas of
McCracken County.

Unincorporated Areas of
McCracken County.

Unincorporated Areas of
McCracken County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-

Communities affected

ters (MSL)
Modified
Tennessee River .........cccococeenee At the confluence with the Ohio River .........cccccceveeiennncen. +340 | City of Paducah, Unincor-
porated Areas of
McCracken County.
Approximately 3.0 miles upstream of U.S. Route 60 ......... +341
West Fork Clarks River (back- From the confluence with Clarks River to approximately +341 | Unincorporated Areas of
water effects from Ohio 3.7 miles upstream of the confluence with Camp Creek McCracken County.
River). at the county boundary.
West Fork Massac Creek From the confluence with Massac Creek to approximately +338 | Unincorporated Areas of

(backwater effects from Ohio
River).

2,000 feet upstream of Wilmington Road.

McCracken County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Paducah

ADDRESSES

Maps are available for inspection at City Hall, 300 South 5th Street, Paducah, KY 42002.
Unincorporated Areas of McCracken County

Maps are available for inspection at the McCracken County Courthouse, 301 South 6th Street, Paducah, KY 42003.

Clearfield County, Pennsylvania (All Jurisdictions)

Docket No.: FEMA-B-1100

Clear RUN ....cococveeeiieeeceee e,
Laurel Run No. 1

Pentz Run

Pentz Run Tributary .................

West Branch Susquehanna
River.

Approximately 580 feet upstream of U.S. Route 219 .........

Approximately 220 feet upstream of Juniata Street

Approximately 2,690 feet downstream of the confluence
with Laurel Run Tributary A.

Approximately 2,625 feet downstream of the confluence
with Laurel Run Tributary A.

Approximately 435 feet downstream of U.S. Route 219 ....

Approximately 360 feet downstream of U.S. Route 219 ...

Approximately 195 feet upstream of the confluence with
Pentz Run.

Approximately 125 feet downstream of Forest Avenue ......

Approximately 4,485 feet downstream of U.S. Route 219

Approximately 2,275 feet downstream of U.S. Route 219

Approximately 1,910 feet downstream of the confluence
with Rock Run No. 2.

Approximately 1,475 feet downstream of the confluence
with Rock Run No. 2.

+1405
+1420
+1467

+1467
+1409
+1410
+1410

+1412
+1323

+1325
+1332

+1333

City of DuBois.

Township of Boggs.

Township of Sandy.

Township of Sandy.

Township of Burnside.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of DuBois

ADDRESSES

Maps are available for inspection at 16 West Scribner Avenue, DuBois, PA 15801.

Township of Boggs

Maps are available for inspection at 150 Blue Ball Road, West Decatur, PA 16878.

Township of Burnside

Maps are available for inspection at 2447 Ridge Road, Westover, PA 16692.

Township of Sandy

Maps are available for inspection at 1094 Chestnut Avenue, DuBois, PA 15801.
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(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: October 17, 2011.
Sandra K. Knight,
Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.
[FR Doc. 2011-28538 Filed 11-2—11; 8:45 am]
BILLING CODE 9110-12-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CG Docket No. 10-51; FCC 11-118]
Structure and Practices of the Video
Relay Service Program

AGENCY: Federal Communications
Commission.

ACTION: Interim rule; announcement of
effective date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget (OMB) has
approved, for a period of three years, the
information collection associated with
the Commission’s Structure and
Practices of the Video Relay Service
Program, Second Report and Order and
Order (Second Report and Order and
Order). The information collection
requirements were approved on October
20, 2011 by OMB.

DATES: The amendments to 47 CFR
64.606(a)(2)(v) and (g)(2), published at
76 FR 47476, August 5, 2011, are
effective November 3, 2011.

FOR FURTHER INFORMATION CONTACT:
Gregory Hlibok, Disability Rights Office,
Consumer and Governmental Affairs
Bureau, at (202) 559-5158 (voice and
videophone), or email:
Gregory.Hlibok@fcc.gov.

SUPPLEMENTARY INFORMATION: This
document announces that, on October
20, 2011, OMB approved, for a period of
three years, the information collection
requirements contained in 47 CFR
64.606(a)(2)(v) and (g)(2). The
Commission publishes this notice as an
announcement of the effective date of
the rules. See, In the Matter of Structure
and Practices of the Video Relay Service
Program, CG Docket No. 10-51, FCC 11—
118, published at 76 FR 47476, August
5, 2011. If you have any comments on
the burden estimates listed below, or
how the Commission can improve the
collections and reduce any burdens
caused thereby, please contact Cathy
Williams, Federal Communications
Commission, Room 1-C823, 445 12th
Street SW., Washington, DC 20554.

Please include the OMB Control
Number, 3060-1160, in your
correspondence. The Commission will
also accept your comments via the
Internet if you send them to
PRA@fcc.gov.

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to
fec504@fcc.gov or call the Consumer
and Governmental Affairs Bureau at
(202) 418-0530 (voice), (202) 4180432
(TTY).

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the FCC is notifying the public that it
received OMB approval on October 20,
2011, for the information collection
requirements contained in the
Commission’s rules at 47 CFR
64.606(a)(2)(v) and (g)(2).

Under 5 CFR 1320, an agency may not
conduct or sponsor a collection of
information unless it displays a current,
valid OMB Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a current valid OMB Control
Number. The OMB Control Number is
3060-1160.

The foregoing notice is required by
the Paperwork Reduction Act of 1995,
Pub. L. 104-13, October 1, 1995, and 44
U.S.C. 3507.

The total annual reporting burdens
and costs for the respondents are as
follows:

OMB Control Number: 3060-1160.

OMB Approval Date: October 20,
2011.

OMB Expiration Date: April 30, 2012.

Title: Structure and Practices of the
Video Relay Service Program, Second
Report and Order and Order, CG Docket
No. 10-51.

Form Number: N/A.

Type of Review: New collection.

Respondents: Business or other for-
profit.

Number of Respondents and
Responses: 31 respondents; 53
responses.

Estimated Time per Response: .017 (1
minute) to .50 hours (30 minutes).

Frequency of Response: Annual and
one-time reporting requirements; and
third party disclosure requirement.

Obligation to Respond: Required to
obtain or retain benefit. The statutory
authority for the information collection
requirements is found at section 225 of
the Communications Act, 47 U.S.C. 225.
The law was enacted on July 26, 1990,
as Title IV of the Americans with

Disabilities Act, Public Law 101-336,
104 Stat. 327, 366—69.

Total Annual Burden: 6 hours.

Total Annual Cost: None.

Nature and Extent of Confidentiality:
An assurance of confidentiality is not
offered because this information
collection does not require the
collection of personally identifiable
information (PII) from individuals.

Privacy Impact Assessment: No
impact(s).

Needs and Uses: On July 28, 2011 the
Commission released Second Report
and Order and Order FCC 11-118,
published at 76 FR 47476, August 5,
2011, adopting final and interim rules—
containing information collection
requirements—designed to prevent
fraud and abuse, and ensure that the
Internet-based forms of
Telecommunications Relay Services
(iTRS) is being offered in compliance
with all of the Commission’s rules and
orders. Specifically, the interim rules,
described in A. and B. below, require
that applicants and providers certify,
under penalty of perjury, that their
certification applications and annual
compliance filings required under
§§64.606(a)(2) and 64.606(g) of the
Commission’s rules are truthful,
accurate, and complete. The final rules,
described in C. and D. below, are
designed to enhance disclosures to iTRS
consumers so that they are better aware
of service terminations or temporary
cessations.

Below are the information collection
requirements contained in the Second
Report and Order and Order:

A. Applicant Certifying Under Penalty
of Perjury for Certification Application

The chief executive officer (CEO),
chief financial officer (CFO), or other
senior executive of an applicant for
iTRS certification with first hand
knowledge of the accuracy and
completeness of the information
provided, when submitting an
application for certification for
eligibility to receive compensation from
the Intestate TRS Fund, must certify
under penalty of perjury that all
application information required under
the Commission’s rules and orders has
been provided and that all statements of
fact, as well as all documentation
contained in the application
submission, are true, accurate, and
complete.

B. Certified Provider Certifying Under
Penalty of Perjury for Annual
Compliance Filings

The chief executive officer (CEO),
chief financial officer (CFO), or other
senior executive of an iTRS provider


mailto:Gregory.Hlibok@fcc.gov
mailto:fcc504@fcc.gov
mailto:PRA@fcc.gov

Federal Register/Vol. 76, No. 213/ Thursday, November 3, 2011/Rules and Regulations

68117

with first hand knowledge of the
accuracy and completeness of the
information provided, when submitting
an annual compliance report under
paragraph (g) of § 64.606 of the
Commission’s rules, must certify under
penalty of perjury that all information
required under the Commission’s rules
and orders has been provided and all
statements of fact, as well as all
documentation contained in the annual
compliance report submission, are true,
accurate, and complete.

C. Notification of Service Cessation

The applicant for certification must
give its customers at least 30 days notice
that it will no longer provide service
should the Commission determine that
the applicant’s certification application
does not qualify for certification under
paragraph (a)(2) of § 64.606 of the
Commission’s rules.

D. Notification on Web Site

The provider must provide
notification of temporary service
outages to consumers on an accessible
Web site, and the provider must ensure
that the information regarding service
status is updated on its Web site in a
timely manner.

Federal Communications Commission.
Marlene H. Dortch,

Secretary, Office of the Secretary, Office of
the Managing Director.

[FR Doc. 2011-28449 Filed 11-2-11; 8:45 am|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket No. 11-140; RM~11683, DA 11—
1735]

Television Broadcasting Services;
Panama City, FL

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Commission grants a
petition for rulemaking filed by Gray
Television Licensee, LLC (“Gray”’), the
licensee of WJHG-TV, channel 7,
Panama City, Florida, requesting the
substitution of channel 18 for channel 7
at Panama City. Gray believes it is best
to move to a UHF channel after two
power increases and numerous attempts
to resolve viewers’ reception
complaints. The channel substitution
will serve the public interest by
resolving significant over-the-air
reception problems in certain areas of
WJHG’s predicted service area.

DATES: This rule is effective December 5,
2011.

FOR FURTHER INFORMATION CONTACT:
Joyce L. Bernstein,
joyce.bernstein@fcc.gov, Media Bureau,
(202) 418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 11-140,
adopted October 18, 2011, and released
October 19, 2011. The full text of this
document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street SW., Washington,
DC 20554. This document will also be
available via ECFS (http://
fjallfoss.fcc.gov/ecfs/). This document
may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street SW., Room CY-B402,
Washington, DC 20554, telephone
1—(800) 478-3160 or via the company’s
Web site, http://www.bcipweb.com. To
request materials in accessible formats
for people with disabilities (braille,
large print, electronic files, audio
format), send an email to fcc504@fcc.gov
or call the Consumer & Governmental
Affairs Bureau at (202) 418—0530
(voice), (202) 418—0432 (tty).

This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104-13. In addition,
therefore, it does not contain any
information collection burden ‘‘for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Television.

Federal Communications Commission.
Barbara A. Kreisman,
Chief, Video Division, Media Bureau.

Final Rule

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336,
and 339.

§73.622 [Amended]

m 2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Florida, is amended by removing
channel 7 and adding channel 18 at
Panama City.

[FR Doc. 2011-28454 Filed 11-2—-11; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 79
[MB Docket No. 11-43; FCC 11-126]

Video Description: Implementation of
the Twenty-First Century
Communications and Video
Accessibility Act of 2010

AGENCY: Federal Communications
Commission.

ACTION: Final rule; technical
amendment.

SUMMARY: The Federal Communications
Commission published in the Federal
Register of September 8, 2011, a
document concerning implementation
of the Video Description elements of the
Twenty-First Century Communications
and Video Accessibility Act of 2010.
Inadvertently the Compliance date was
listed as October 1, 2012. This
document corrects the Compliance date
to reflect the item and rules as adopted
and published, which require
compliance beginning on July 1, 2012.
It also adds a paragraph which was
included in the Proposed Rules in this
proceeding but inadvertently omitted
from the Final Rules.

DATES: Effective on: November 3, 2011.
FOR FURTHER INFORMATION CONTACT: Lyle
Elder, Lyle.Elder@fcc.gov of the Policy
Division, Media Bureau, (202) 418—
2120.

SUPPLEMENTARY INFORMATION: The FCC
published a document in the Federal
Register of September 8, 2011 (76 FR
55585), in which the Compliance date
listed in the DATES section of the
preamble was incorrect and from which
a rule paragraph was missing. This
technical amendment revises the
Compliance date section of the
preamble to reflect the text of the item
and the rules as published. It also adds
a rules paragraph that was included in
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the Proposed Rules but inadvertently
omitted from the Final Rules, and
revises adjacent rules to reflect this
addition. In rule FR Doc. 2011-22878
published on September 8, 2011 (76 FR
55585), make the following two
corrections. First, on page 55585, in the
second column, revise the “Compliance
date” line to read “Compliance date:
July 1, 2012.”” Secondly, on page 55605,
in the third column, revise paragraphs
79.3(e)(1)(iv) and (v) and add paragraph

(vi).
List of Subjects in 47 CFR Part 79

Cable television.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Final Rules

Accordingly, 47 CFR part 79 is
corrected by making the following
correcting amendments:

PART 79—CLOSED CAPTIONING AND
VIDEO DESCRIPTION OF VIDEO
PROGRAMMING

m 1. The authority citation for part 79
continues to read as follows:

Authority: 47 U.S.C. 151, 152(a), 154(i),
303, 307, 309, 310, 613.

m 2.In §79.3, paragraphs (e)(1)(iv) and
(v) are revised and paragraph (e)(1)(vi)
is added to read as follows:

§79.3 Video description of video
programming.
* * * * *

(e) * % %

(1) * Kk %

(iv) The specific relief or satisfaction
sought by the complainant;

(v) The complainant’s preferred
format or method of response to the
complaint (such as letter, facsimile
transmission, telephone (voice/TRS/
TTY), Internet email, or some other
method that would best accommodate
the complainant’s disability); and

(vi) A certification that the
complainant attempted in good faith to
resolve the dispute with the broadcast
station or MVPD against whom the
complaint is alleged.

* * * * *
[FR Doc. 2011-28450 Filed 11-2—11; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602
[REG—-146537-06]
RIN 1545-BG08

Income of Foreign Governments and
International Organizations

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed Income Tax Regulations that
provide guidance relating to the taxation
of the income of foreign governments
from investments in the United States
under section 892 of the Internal
Revenue Code of 1986 (Code). The
regulations will affect foreign
governments that derive income from
sources within the United States.

DATES: Written or electronic comments
and requests for a public hearing must
be received by February 1, 2012.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-146537-06), Room
5205, Internal Revenue Service, PO Box
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (REG-146537-06),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC, or sent electronically,
via the Federal eRulemaking Portal at
http://www.regulations.gov (IRS REG—
146537-06).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
David A. Juster, (202) 622-3850 (not a
toll-free number); concerning
submission of comments, contact
Richard A. Hurst at Richard.A.Hurst@
irscounsel.treas.gov.

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information
contained in this notice of proposed

rulemaking have been submitted to the
Office of Management and Budget
(OMB) for review and approval under
OMB approval number 1545-1053 in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)). Comments on the collections
of information should be sent to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, with copies to the Internal
Revenue Service, Attn: IRS Reports
Clearance Officer, SE:CAR:MP:T:T:SP,
Washington, DC 20224. Comments on
the collection of information should be
received by January 3, 2012. Comments
are specifically requested concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Internal Revenue Service, including
whether the information will have
practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information;

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collections of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of services to provide
information.

The collection of information in this
proposed regulation is in §§1.892—
5(a)(2)(ii)(B) and 1.892-5(a)(2)(iv). This
information is required to determine if
taxpayers qualify for exemption from
tax under section 892. The collection of
information is voluntary to obtain a
benefit. The likely respondents are
foreign governments.

Estimated total annual reporting
burden: 975 hours.

Estimated average annual burden
hours per respondent: 5 hours.

Estimated number of respondents:
195.

Estimated annual frequency of
responses: 1.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control

number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains proposed
amendments to 26 CFR part 1 and to 26
CFR part 602. On June 27, 1988,
temporary regulations under section 892
(TD 8211, 53 FR 24060) (1988 temporary
regulations) with a cross-reference
notice of proposed rulemaking (53 FR
24100) were published in the Federal
Register to provide guidance concerning
the taxation of income of foreign
governments and international
organizations from investments in the
United States. The proposed regulations
contained herein supplement the cross-
referenced notice of proposed
rulemaking to provide additional
guidance for determining when a
foreign government’s investment
income is exempt from U.S. taxation.

Explanation of Provisions

The Treasury Department and the IRS
have recently received numerous
written comments on the 1988
temporary regulations. The proposed
regulations are issued in response to
those comments.

Treatment of Controlled Entities

Section 892 exempts from U.S.
income taxation certain qualified
investment income derived by a foreign
government. Section 1.892—-2T defines
the term foreign government to mean
only the integral parts or controlled
entities of a foreign sovereign. The
exemption from U.S. income tax under
section 892 does not apply to income
(1) Derived from the conduct of any
commercial activity, (2) received by a
controlled commercial entity or
received (directly or indirectly) from a
controlled commercial entity, or (3)
derived from the disposition of any
interest in a controlled commercial
entity. Section 892(a)(2)(B) defines a
controlled commercial entity as an
entity owned by the foreign government
that meets certain ownership or control
thresholds and that is engaged in
commercial activities anywhere in the
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world. Accordingly, an integral part of
a foreign sovereign that derives income
from both qualified investments and
from the conduct of commercial activity
is eligible to claim the section 892
exemption with respect to the income
from qualified investments, but not with
respect to the income derived from the
conduct of commercial activity. In
contrast, if a controlled entity (as
defined in § 1.892—2T(a)(3)) engages in
commercial activities anywhere in the
world, it is treated as a controlled
commercial entity, and none of its
income (including income from
otherwise qualified investments)
qualifies for exemption from tax under
section 892. In addition, none of the
income derived from the controlled
entity (e.g., dividends), including the
portion attributable to qualified
investments of the controlled entity,
will be eligible for the section 892
exemption. Several comments raised
concerns that this so-called ““all or
nothing” rule represents an unnecessary
administrative and operational burden
for foreign governments and a trap for
unwary foreign governments that
inadvertently conduct a small level of
commercial activity. These comments
have requested that the Treasury
Department and the IRS revise § 1.892—
5T(a) to provide for a de minimis
exception under which an entity would
not be treated as a controlled
commercial entity as a result of certain
inadvertent commercial activity.

In response to these comments, the
proposed regulations at § 1.892—5(a)(2)
provide that an entity will not be
considered to engage in commercial
activities if it conducts only inadvertent
commercial activity. Commercial
activity will be treated as inadvertent
commercial activity only if: (1) The
failure to avoid conducting the
commercial activity is reasonable; (2)
the commercial activity is promptly
cured; and (3) certain record
maintenance requirements are met.
However, none of the income derived
from such inadvertent commercial
activity will qualify for exemption from
tax under section 892.

In determining whether an entity’s
failure to avoid conducting a particular
commercial activity is reasonable, due
regard will be given to the number of
commercial activities conducted during
the taxable year, as well as the amount
of income earned from, and assets used
in, the conduct of the commercial
activity in relationship to the entity’s
total income and assets. However, a
failure to avoid conducting commercial
activity will not be considered
reasonable unless adequate written
policies and operational procedures are

in place to monitor the entity’s
worldwide activities. The proposed
regulations include a safe harbor at
§1.892-5(a)(2)(ii)(C) under which,
provided that there are adequate written
policies and operational procedures in
place to monitor the entity’s worldwide
activities, the controlled entity’s failure
to avoid the conduct of commercial
activity during a taxable year will be
considered reasonable if: (1) The value
of the assets used in, or held for use in,
the activity does not exceed five percent
of the total value of the assets reflected
on the entity’s balance sheet for the
taxable year as prepared for financial
accounting purposes; and (2) the income
earned by the entity from the
commercial activity does not exceed
five percent of the entity’s gross income
as reflected on its income statement for
the taxable year as prepared for
financial accounting purposes.

Comments also requested further
guidance on the duration of a
determination that an entity is a
controlled commercial entity. In
response to these comments, the
proposed regulations at § 1.892-5(a)(3)
provide that the determination of
whether an entity is a controlled
commercial entity within the meaning
of section 892(a)(2)(B) will be made on
an annual basis. Accordingly, an entity
will not be considered a controlled
commercial entity for a taxable year
solely because the entity engaged in
commercial activities in a prior taxable
year.

Definition of Commercial Activity

Section 1.892—4T of the 1988
temporary regulations provides rules for
determining whether income is derived
from the conduct of a commercial
activity, and specifically identifies
certain activities that are not
commercial, including certain
investments, trading activities, cultural
events, non-profit activities, and
governmental functions. Several
comments have expressed uncertainty
about the applicable U.S. standard for
determining when an activity will be
considered a commercial activity, a non-
profit activity, or governmental function
for purposes of section 892 and § 1.892—
4T.

Section 1.892—4(d) of the proposed
regulations restates the general rule
adopted in the 1988 temporary
regulations that, subject to certain
enumerated exceptions, all activities
ordinarily conducted for the current or
future production of income or gain are
commercial activities. Section 1.892—
4(d) of the proposed regulations further
provides that only the nature of an
activity, not the purpose or motivation

for conducting the activity, is
determinative of whether the activity is
a commercial activity. This standard
also applies for purposes of determining
whether an activity is characterized as

a non-profit activity or governmental
function under § 1.892—4T(c)(3) and
(c)(4). In addition, § 1.892—4(d) of the
proposed regulations clarifies the rule in
the 1988 temporary regulations by
providing that an activity may be
considered a commercial activity even if
the activity does not constitute a trade
or business for purposes of section 162
or does not constitute (or would not
constitute if undertaken in the United
States) the conduct of a trade or
business in the United States for
purposes of section 864(b).

Section 1.892—4T(c) lists certain
activities that will not be considered
commercial activities. One such activity
is investments in financial instruments,
as defined in § 1.892-3T(a)(4), which, if
held in the execution of governmental
financial or monetary policy, are not
commercial activities for purposes of
section 892. Several comments have
requested that the condition that
financial instruments be “held in the
execution of governmental financial or
monetary policy” be eliminated to more
closely conform the treatment of
investments in financial instruments,
including derivatives, with investments
in physical stocks and securities, which
under the 1988 temporary regulations
generally are not commercial activities
regardless of whether they are held in
the execution of governmental financial
or monetary policy. Section 1.892—
4(e)(1)(i) of the proposed regulations
modifies the rules in § 1.892—4T(c)(1)(i)
by providing that investments in
financial instruments will not be treated
as commercial activities for purposes of
section 892, irrespective of whether
such financial instruments are held in
the execution of governmental financial
or monetary policy. In addition,

§ 1.892—4(e)(1)(ii) of the proposed
regulations expands the existing
exception in § 1.892—4T(c)(1)(ii) from
commercial activity for trading of
stocks, securities, and commodities to
include financial instruments, without
regard to whether such financial
instruments are held in the execution of
governmental financial or monetary
policy. These revisions address only the
definition of commercial activity for
purposes of determining whether a
government will be considered to derive
income from the conduct of a
commercial activity, or whether an
entity will be considered to be engaged
in commercial activities. They do not
address whether income from activities
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that are not commercial activities will
be exempt from tax under section 892.
Pursuant to § 1.892—3T(a), only income
derived from investments in financial
instruments held in the execution of
governmental financial or monetary
policy will qualify for exemption from
tax under section 892.

Comments have requested
clarification as to whether an entity that
disposes of a United States real property
interest (USRPI) as defined in section
897(c) will be deemed to be engaged in
commercial activities solely by reason of
this disposition. Section 897(a)(1)
requires that a nonresident alien or
foreign corporation take into account
gain or loss from the disposition of a
USRPI as if the taxpayer were engaged
in a trade or business within the United
States during the taxable year and as if
such gain or loss were effectively
connected with that trade or business.
The Treasury Department and the IRS
believe that an entity that only holds
passive investments and is not
otherwise engaged in commercial
activities should not be deemed to be
engaged in commercial activities solely
by reason of the operation of section
897(a)(1). Accordingly, § 1.892—
4(e)(1)(iv) of the proposed regulations
provides that a disposition, including a
deemed disposition under section
897(h)(1), of a USRPI, by itself, does not
constitute the conduct of a commercial
activity. However, as provided in
§1.892—-3T(a), the income derived from
the disposition of the USRPI described
in section 897(c)(1)(A)(@i) shall in no
event qualify for the exemption from tax
under section 892.

After the 1988 temporary regulations
were published, section 892(a)(2)(A)
was amended by the Technical and
Miscellaneous Revenue Act of 1988
(TAMRA), Public Law No. 100-647, 102
Stat. 3342 to provide that income
derived from the disposition of any
interest in a controlled commercial
entity does not qualify for the
exemption under section 892. The
proposed regulations revised § 1.892—
5(a) to reflect the amendment of section
892 by TAMRA.

Treatment of Partnerships

Section 1.892—-5T(d)(3) provides a
general rule that commercial activities
of a partnership are attributable to its
general and limited partners
(“partnership attribution rule”) and
provides a limited exception to this rule
for partners of publicly traded
partnerships (PTPs). Several comments
have requested that the Treasury
Department and the IRS modify the
partnership attribution rule to provide
that the activities of a partnership will

not be attributed to a foreign
government partner if that government:
(i) Holds a minority interest, as a limited
partner, in the partnership; and (ii) has
no greater rights to participate in the
management and conduct of the
partnership’s business than would a
minority shareholder in a corporation
conducting the same activities as the
partnership. The comments assert that
the partnership attribution rule causes
many controlled entities of foreign
sovereigns to forego making investments
in foreign partnerships or other foreign
entities that do not invest in the United
States out of concern that such
investments might cause those
controlled entities to be treated as
controlled commercial entities.

In response to these comments,

§ 1.892-5(d)(5)(iii) of the proposed
regulations modifies the existing
exception to the partnership attribution
rule for PTP interests by providing a
more general exception for limited
partnership interests. Under this revised
exception, an entity that is not
otherwise engaged in commercial
activities will not be treated as engaged
in commercial activities solely because
it holds an interest as a limited partner
in a limited partnership, including a
publicly traded partnership that
qualifies as a limited partnership.

For this purpose, an interest as a
limited partner in a limited partnership
is defined as an interest in an entity
classified as a partnership for federal tax
purposes if the holder of the interest
does not have rights to participate in the
management and conduct of the
partnership’s business at any time
during the partnership’s taxable year
under the law of the jurisdiction in
which the partnership is organized or
under the governing agreement. This
definition of an interest as a limited
partner in a limited partnership applies
solely for purposes of this exception,
and no inference is intended that the
same definition would apply for any
other provision of the Code making or
requiring a distinction between a
general partner and a limited partner.

Although the commercial activity of a
limited partnership will not cause a
controlled entity of a foreign sovereign
limited partner meeting the
requirements of the exception for
limited partnerships to be engaged in
commercial activities, the controlled
entity partner’s distributive share of
partnership income attributable to such
commercial activity will be considered
to be derived from the conduct of
commercial activity, and therefore will
not be exempt from taxation under
section 892. Additionally, in the case of
a partnership that is a controlled

commercial entity, no part of the foreign
government partner’s distributive share
of partnership income will qualify for
exemption from tax under section 892.
Comments also assert that disparity in
tax treatment exists under the temporary
regulations regarding foreign
government trading activity described in
§ 1.892—4T(c)(1)(ii) because trading for a
foreign government’s own account does
not constitute a commercial activity but
no similar rule applies in the case of
trading done by a partnership of which
a foreign government is a partner. The
comments note that this disparity is not
generally present in determining
whether an activity is a trade or
business within the United States under
section 864(b). See § 1.864—2(c)(2)(i) and
(d)(2)(i). In response to these comments,
§ 1.892—5(d)(5)(ii) of the proposed
regulations provides that an entity that
is not otherwise engaged in commercial
activities will not be considered to be
engaged in commercial activities solely
because it is a member of a partnership
that effects transactions in stocks,
bonds, other securities, commodities, or
financial instruments for the
partnership’s own account. However,
this exception does not apply in the
case of a partnership that is a dealer in
stocks, bonds, other securities,
commodities, or financial instruments.
For this purpose, whether a partnership
is a dealer is determined under the
principles of § 1.864-2(c)(2)(iv)(a).

Proposed Effective/Applicability Date

These regulations are proposed to
apply on the date of publication of the
Treasury decision adopting these rules
as final regulations in the Federal
Register. For rules applicable to periods
prior to the publication date, see the
corresponding provisions in §§ 1.892—
4T and 1.892—5T in the 1988 temporary
regulations and in § 1.892—5(a) as issued
under TD 9012 (August 1, 2002).

Reliance on Proposed Regulations

Taxpayers may rely on the proposed
regulations until final regulations are
issued.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations and because the
proposed regulations do not impose a
collection of information on small
entities, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply.
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Pursuant to section 7805(f) of the Code,
this notice of proposed rulemaking has
been submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Requests for Public
Hearing

Before the proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments, that are
submitted timely to the IRS. The
Treasury Department and the IRS
request comments on the clarity of the
proposed regulations and how they can
be made easier to understand. All
comments will be available for public
inspection and copying. A public
hearing will be scheduled if requested
in writing by any person that timely
submits written comments. If a public
hearing is scheduled, notice of the date,
time, and place for the public hearing
will be published in the Federal
Register.

Drafting Information

The principal author of these
regulations is David A. Juster of the
Office of Associate Chief Counsel
(International), within the Office of
Chief Counsel, IRS. Other personnel
from the Treasury Department and the
IRS participated in developing the
regulations.

List of Subjects

26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are proposed to be amended as follows:

PART 1—INCOME TAX REGULATIONS

Paragraph 1. The authority citation
for parts 1 and 601 continues to read in
part as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.892—4 also issued under 26
U.S.C. 892(c). * * *

Par. 2. Section 1.892—4 is added to
read as follows:

§1.892-4 Commercial activities.
(a) through (c) [Reserved]. For further
guidance, see § 1.892—4T(a) through (c).
(d) In general. Except as provided in
paragraph (e) of this section, all

activities (whether conducted within or
outside the United States) which are
ordinarily conducted for the current or
future production of income or gain are
commercial activities. Only the nature
of the activity, not the purpose or
motivation for conducting the activity,
is determinative of whether the activity
is commercial in character. An activity
may be considered a commercial
activity even if such activity does not
constitute a trade or business for
purposes of section 162 or does not
constitute (or would not constitute if
undertaken in the United States) the
conduct of a trade or business in the
United States for purposes of section
864(b).

(e) Activities that are not
commercial—(1) Investments—(i) In
general. Subject to the provisions of
paragraphs (e)(1)(ii) and (iii) of this
section, the following are not
commercial activities: investments in
stocks, bonds, and other securities (as
defined in § 1.892—3T(a)(3)); loans;
investments in financial instruments (as
defined in § 1.892—3T(a)(4)); the holding
of net leases on real property; the
holding of real property which is not
producing income (other than on its sale
or from an investment in net leases on
real property); and the holding of bank
deposits in banks. Transferring
securities under a loan agreement which
meets the requirements of section 1058
is an investment for purposes of this
paragraph (e)(1)(i). An activity will not
cease to be an investment solely because
of the volume of transactions of that
activity or because of other unrelated
activities.

(ii) Trading. Effecting transactions in
stocks, bonds, other securities (as
defined in § 1.892—3T(a)(3)),
commodities, or financial instruments
(as defined in § 1.892-3T(a)(4)) for a
foreign government’s own account does
not constitute a commercial activity
regardless of whether such activity
constitutes a trade or business for
purposes of section 162 or constitutes
(or would constitute if undertaken
within the United States) the conduct of
a trade or business in the United States
for purposes of section 864(b). Such
transactions are not commercial
activities regardless of whether they are
effected by the foreign government
through its employees or through a
broker, commission agent, custodian, or
other independent agent and regardless
of whether or not any such employee or
agent has discretionary authority to
make decisions in effecting the
transactions. Such transactions
undertaken as a dealer (as determined
under the principles of § 1.864—
2(c)(2)(iv)(a)), however, constitute

commercial activity. For purposes of
this paragraph (e)(1)(ii), the term
commodities means commodities of a
kind customarily dealt in on an
organized commodity exchange but only
if the transaction is of a kind
customarily consummated at such
place.

(iii) Banking, financing, etc.
Investments (including loans) made by
a banking, financing, or similar business
constitute commercial activities, even if
the income derived from such
investments is not considered to be
income effectively connected with the
active conduct of a banking, financing,
or similar business in the U.S. by reason
of the application of § 1.864—4(c)(5).

(iv) Disposition of a U.S. real property
interest. A disposition (including a
deemed disposition under section
897(h)(1)) of a U.S. real property interest
(as defined in section 897(c)), by itself,
does not constitute the conduct of a
commercial activity. As described in
§ 1.892—3T(a), however, gain derived
from a disposition of a U.S. real
property interest defined in section
897(c)(1)(A)(i) will not qualify for
exemption from tax under section 892.

(2) through (5) [Reserved]. For further
guidance, see § 1.892—4T(c)(2) through
(c)(5).

(f) Effective/applicability date. This
section applies on the date the
regulations are published as final
regulations in the Federal Register. See
§1.892—4T for the rules that apply
before the date the regulations are
published as final regulations in the
Federal Register.

Par. 3. Section 1.892-5 is revised to
read as follows:

§1.892-5 Controlled commercial entity.
(a) In general—(1) General rule and
definition of term “‘controlled
commercial entity”. Under section
892(a)(2)(A)(ii) and (a)(2)(A)(iii), the
exemption generally applicable to a
foreign government (as defined in
§1.892-2T) for income described in
§1.892-3T does not apply to income
received by a controlled commercial
entity or received (directly or indirectly)
from a controlled commercial entity, or
to income derived from the disposition
of any interest in a controlled
commercial entity. For purposes of
section 892 and the regulations
thereunder, the term entity means and
includes a corporation, a partnership, a
trust (including a pension trust
described in § 1.892—2T(c)), and an
estate, and the term controlled
commercial entity means any entity
(including a controlled entity as defined
in §1.892-2T(a)(3)) engaged in
commercial activities (as defined in



Federal Register/Vol.

76, No. 213/ Thursday, November 3,

2011/Proposed Rules 68123

§§1.892—4 and 1.892—4T) (whether
conducted within or outside the United
States) if the government—

(i) Holds (directly or indirectly) any
interest in such entity which (by value
or voting power) is 50 percent or more
of the total of such interests in such
entity, or

(ii) Holds (directly or indirectly) any
other interest in such entity which
provides the foreign government with
effective practical control of such entity.

(2) Inadvertent commercial activity—
(i) General rule. For purposes of
determining whether an entity is a
controlled commercial entity for
purposes of section 892(a)(2)(B) and
paragraph (a)(1) of this section, an entity
that conducts only inadvertent
commercial activity will not be
considered to be engaged in commercial
activities. However, any income derived
from such inadvertent commercial
activity will not qualify for exemption
from tax under section 892. Commercial
activity of an entity will be treated as
inadvertent commercial activity only if:

(A) Failure to avoid conducting the
commercial activity is reasonable as
described in paragraph (a)(2)(ii) of this
section;

(B) The commercial activity is
promptly cured as described in
paragraﬁ)h (a)(2)(iii) of this section; and

(C) The record maintenance
requirements described in paragraph
(a)(2)(iv) of this section are met.

(ii) Reasonable failure to avoid
commercial activity—(A) In general.
Subject to paragraphs (a)(2)(ii)(B) and
(C) of this section, whether an entity’s
failure to prevent its worldwide
activities from resulting in commercial
activity is reasonable will be determined
in light of all the facts and
circumstances. Due regard will be given
to the number of commercial activities
conducted during the taxable year and
in prior taxable years, as well as the
amount of income earned from, and
assets used in, the conduct of the
commercial activities in relationship to
the entity’s total income and assets,
respectively. For purposes of this
paragraph (a)(2)(ii)(A) and paragraph
(a)(2)(ii)(C) of this section, where a
commercial activity conducted by a
partnership is attributed under
paragraph (d)(5)(i) of this section to an
entity owning an interest in the
partnership—

(1) Assets used in the conduct of the
commercial activity by the partnership
are treated as assets used in the conduct
of commercial activity by the entity in
proportion to the entity’s interest in the
partnership; and

(2) The entity’s distributive share of
the partnership’s income from the

conduct of the commercial activity shall
be treated as income earned by the
entity from the conduct of commercial
activities.

(B) Continuing due diligence
requirement. A failure to avoid
commercial activity will not be
considered reasonable unless there is
continuing due diligence to prevent the
entity from engaging in commercial
activities within or outside the United
States as evidenced by having adequate
written policies and operational
procedures in place to monitor the
entity’s worldwide activities. A failure
to avoid commercial activity will not be
considered reasonable if the
management-level employees of the
entity have not undertaken reasonable
efforts to establish, follow, and enforce
such written policies and operational
procedures.

(C) Safe Harbor. Provided that
adequate written policies and
operational procedures are in place to
monitor the entity’s worldwide
activities as required in paragraph
(a)(2)(ii)(B) of this section, the entity’s
failure to avoid commercial activity
during the taxable year will be
considered reasonable if:

(1) The value of the assets used in, or
held for use in, all commercial activity
does not exceed five percent of the total
value of the assets reflected on the
entity’s balance sheet for the taxable
year as prepared for financial
accounting purposes, and

(2) The income earned by the entity
from commercial activity does not
exceed five percent of the entity’s gross
income as reflected on its income
statement for the taxable year as
prepared for financial accounting
purposes.

(iii) Cure requirement. A timely cure
shall be considered to have been made
if the entity discontinues the conduct of
the commercial activity within 120 days
of discovering the commercial activity.
For example, if an entity that holds an
interest as a general partner in a
partnership discovers that the
partnership is conducting commercial
activity, the entity will satisfy the cure
requirement if, within 120 days of
discovering the commercial activity, the
entity discontinues the conduct of the
activity by divesting itself of its interest
in the partnership (including by
transferring its interest in the
partnership to a related entity), or the
partnership discontinues its conduct of
commercial activity.

(iv) Record maintenance. Adequate
records of each discovered commercial
activity and the remedial action taken to
cure that activity must be maintained.
The records shall be retained so long as

the contents thereof may become
material in the administration of section
892.

(3) Annual determination of
controlled commercial entity status. If
an entity described in paragraph (a)(1)(i)
or (ii) of this section engages in
commercial activities at any time during
a taxable year, the entity will be
considered a controlled commercial
entity for the entire taxable year. An
entity not otherwise engaged in
commercial activities during a taxable
year will not be considered a controlled
commercial entity for a taxable year
even if the entity engaged in commercial
activities in a prior taxable year.

(b) through (d)(4) [Reserved]. For
further guidance, see § 1.892—-5T(b)
through (d)(4).

(5) Partnerships—(i) General rule.
Except as provided in paragraph
(d)(5)(i1) or (d)(5)(iii) of this section, the
commercial activities of an entity
classified as a partnership for federal tax
purposes will be attributable to its
partners for purposes of section 892. For
example, if an entity described in
paragraph (a)(1)(i) or (ii) of this section
holds an interest as a general partner in
a partnership that is engaged in
commercial activities, the partnership’s
commercial activities will be attributed
to that entity for purposes of
determining if the entity is a controlled
commercial entity within the meaning
of section 892(a)(2)(B) and paragraph (a)
of this section.

(ii) Trading activity exception. An
entity not otherwise engaged in
commercial activities will not be
considered to be engaged in commercial
activities solely because the entity is a
member of a partnership (whether
domestic or foreign) that effects
transactions in stocks, bonds, other
securities (as defined in § 1.892—
3T(a)(3)), commodities (as defined in
§1.892—4(e)(1)(ii)), or financial
instruments (as defined in § 1.892—
3T(a)(4)) for the partnership’s own
account or solely because an employee
of such partnership, or a broker,
commission agent, custodian, or other
agent, pursuant to discretionary
authority granted by such partnership,
effects such transactions for the account
of the partnership. This exception shall
not apply to any member in the case of
a partnership that is a dealer in stocks,
bonds, other securities, commodities, or
financial instruments, as determined
under the principles of § 1.864—
2(c)(2)(iv)(a).

(iii) Limited partner exception—(A)
General rule. An entity that is not
otherwise engaged in commercial
activities (including, for example,
performing services for a partnership as
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described in section 707(a) or section
707(c)) will not be deemed to be
engaged in commercial activities solely
because it holds an interest as a limited
partner in a limited partnership.
Nevertheless, pursuant to sections 875,
882, and 892(a)(2)(A)(i), a foreign
government member’s distributive share
of partnership income will not be
exempt from taxation under section 892
to the extent that the partnership
derived such income from the conduct
of a commercial activity. For example,
where a controlled entity described in
§1.892—-2T(a)(3) that is not otherwise
engaged in commercial activities holds
an interest as a limited partner in a
limited partnership that is a dealer in
stocks, bonds, other securities,
commodities, or financial instruments
in the United States, although the
controlled entity partner will not be
deemed to be engaged in commercial
activities solely because of its interest in
the limited partnership, its distributive
share of partnership income derived
from the partnership’s activity as a
dealer will not be exempt from tax
under section 892 because it was
derived from the conduct of a
commercial activity.

(B) Interest as a limited partner in a
limited partnership. Solely for purposes
of paragraph (d)(5)(iii) of this section, an
interest in an entity classified as a
partnership for federal tax purposes
shall be treated as an interest as a
limited partner in a limited partnership
if the holder of such interest does not
have rights to participate in the
management and conduct of the
partnership’s business at any time
during the partnership’s taxable year
under the law of the jurisdiction in
which the partnership is organized or
under the governing agreement. Rights
to participate in the management and
conduct of a partnership’s business do
not include consent rights in the case of
extraordinary events such as admission
or expulsion of a general or limited
partner, amendment of the partnership
agreement, dissolution of the
partnership, disposition of all or
substantially all of the partnership’s
property outside of the ordinary course
of the partnership’s activities, merger, or
conversion.

(iv) Illustration. The following
example illustrates the application of
this paragraph (d)(5):

Example 1. K, a controlled entity of a
foreign sovereign, has investments in various
stocks and bonds of United States
corporations and in a 20% interest in Opco,
a limited liability company that is classified
as a partnership for federal tax purposes.
Under the governing agreement of Opco, K
has the authority to participate in the

management and conduct of Opco’s business.
Opco has investments in various stocks and
bonds of United States corporations and also
owns and manages an office building in New
York. Because K has authority to participate
in the management and conduct of Opco’s
business, its interest in Opco is not a limited
partner interest. Therefore, K will be deemed
to be engaged in commercial activities
because of attribution of Opco’s commercial
activity, even if K does not actually make
management decisions with regard to Opco’s
commercial activity, the operation of the
office building. Accordingly, K is a
controlled commercial entity, and all of its
income, including its distributive share of
partnership income from its interest in Opco
and its income from the stocks and bonds it
owns directly, will not be exempt from tax
under section 892.

Example 2. The facts are the same as in
Example 1, except that Opco has hired a real
estate management firm to lease offices and
manage the office building. Notwithstanding
the fact that an independent contractor is
performing the activities, Opco will still be
deemed to be engaged in commercial
activities. Accordingly, K is a controlled
commercial entity, and all of its income,
including its distributive share of partnership
income from its interest in Opco and its
income from the stocks and bonds it owns
directly, will not be exempt from tax under
section 892.

Example 3. The facts are the same as in
Example 1, except that K is a member that
has no right to participate in the management
and conduct of Opco’s business. Assume
further that K is not otherwise engaged in
commercial activities. Under paragraph
(d)(5)(ii) of this section, Opco’s commercial
activities will not be attributed to K.
Accordingly, K will not be a controlled
commercial entity, and its income derived
from the stocks and bonds it owns directly
and the portion of its distributive share of
partnership income from its interest in Opco
that is derived from stocks and bonds will be
exempt from tax under section 892. The
portion of K’s distributive share of
partnership income from its interest in Opco
that is derived from the operation of the
office building will not be exempt from tax
under section 892 and §1.892-3T(a)(1).

(e) Effective/applicability date. This
section applies on the date these
regulations are published as final
regulations in the Federal Register. See
§1.892-5(a) as issued under TD 9012
(August 1, 2002) for rules that apply on
or after January 14, 2002, and before the
date these regulations are published as
final regulations in the Federal Register.
See §1.892—5T(a) for rules that apply
before January 14, 2002, and § 1.892—
5T(b) through (d) for rules that apply
before the date these regulations are
published as final regulations in the
Federal Register.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 4. The authority for part 602
continues to read as follows:

Authority: 26 U.S.C. 7805.
Par. 5. In §602.101, paragraph (b) is

amended by adding an entry to the table
in numerical order to read as follows:

§602.101 OMB Control numbers.

* * * * *

(b)* ]

CFR part or section where Current OMB

identified and described Control No.
1.892-5 ..o, 1545-1053

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2011-28531 Filed 11-2—11; 8:45 am]
BILLING CODE 4830-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MB Docket No. 09-115, RM—-11543; DA 11—
1502]

Television Broadcasting Services;
Fond du Lac, WI

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the
Commission denies a petition for
reconsideration of an August 12, 2009
Report and Order changing the allotted
channel for station WWAZ-TV, Fond
du Lac, Wisconsin, from channel 44 to
channel 5. The petitioner stated that the
staff, in granting the original channel
change, cited erroneous loss-of-service
figures. The petitioner further argues
that the primary technical justification
for creation of this loss area was not
raised until the reply comment stage,
and that the record further does not
support the technical justification. The
order finds that the staff requested a re-
engineered proposal that would result
in the replacement translators covering
the projected analog loss area. The
document finds that the re-engineered
translators sufficiently address any loss
of service, and further finds that the
public interest is served by substituting
channel 5 for channel 44 at Fond du Lac
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because it permitted WLS-TV, an ABC
network affiliate in Chicago, Illinois, to
move from its post-transition channel 7
to channel 44, resulting in the
restoration of ABC network service to
numerous viewers that had lost service
after the transition of WLS-TV to digital
operations. Finally, the document notes
that the petitioner’s own engineer had
recognized potential technical problems
associated with WWAZ-TV’s digital
operations on channel 44.

ADDRESSES: Federal Communications
Commission, Office of the Secretary,
445 12th Street SW., Washington, DC
20554.

FOR FURTHER INFORMATION CONTACT:
David Brown, david.brown@fcc.gov,
Media Bureau, (202) 418—1600.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Memorandum Opinion
and Order, MB Docket No. 09-115,
adopted September 6, 2011 by the Video
Division of the Federal Communications
Commission, and released September 8,
2011. For the reasons discussed above,
the Federal Communications
Commission denies the petition for
reconsideration of an order changing the

allotted channel for station WWAZ-TV,
Fond du Lac, Wisconsin. The full text
of this document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street SW., Washington,
DC 20554. This document will also be
available via ECFS (http://www.fcc.gov/
cgb/ecfs/). (Documents will be available
electronically in ASCII, Word 97, and/
or Adobe Acrobat.) This document may
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street SW.,
Room CY-B402, Washington, DC 20554,
telephone 1—(800) 478-3160 or via
email http://www.BCPIWEB.com. To
request this document in accessible
formats (computer diskettes, large print,
audio recording, and Braille), send an
email to fcc504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY). This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not

contain any proposed information
collection burden “‘for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts (other than
ex parte presentations exempt under 47
CFR 1.1204(a)) are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1208 for rules governing
restricted proceedings.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

Federal Communications Commission.
Barbara A. Kreisman,

Chief, Video Division, Media Bureau.
[FR Doc. 2011-28452 Filed 11-2—-11; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE

Office of the Under Secretary,
Research, Education, and Economics;
Notice of the Advisory Committee on
Biotechnology and 21st Century
Agriculture Meeting

AGENCY: Agricultural Research Service,
USDA.

ACTION: Notice of meetings.

SUMMARY: In accordance with the
Federal Advisory Committee Act, 5
U.S.C. App. 2, the United States
Department of Agriculture announces
two meetings of the Advisory
Committee on Biotechnology and 21st
Century Agriculture (AC21).

DATES: The meeting dates are November
14, 2011, from 11 a.m. until 12:30 p.m.
and November 15, 2011, from 10:30 a.m.
until 12 noon.

ADDRESSES: The meetings will be
conducted in Webinar format entirely
by telephone and Internet.

FOR FURTHER INFORMATION CONTACT:
Michael Schechtman, Designated
Federal Official, Office of the Deputy
Secretary, USDA, 202B Jamie L. Whitten
Federal Building, 12th and
Independence Avenue SW.,
Washington, DC 20250; Telephone (202)
720-3817; Fax (202) 690—-4265; Email
AC21@ars.usda.gov.

SUPPLEMENTARY INFORMATION: The AC21
provides information and advice to the
Secretary of Agriculture on topics
related to the use of biotechnology in
agriculture. Background information
regarding the work and membership of
the AC21 is available on the USDA Web
site at http://www.usda.gov/wps/portal/
usda/usdahome?contentid=
AC21Main.xml&contentidonly=true.
The immediate work of the AC21 is to
address the following two questions: (1)
What types of compensation
mechanisms, if any, would be
appropriate to address economic losses
by farmers in which the value of their

crops is reduced by the unintended
presence of GE material(s)? and (2) What
would be necessary to implement such
mechanisms? That is, what would be
the eligibility standard for a loss and
what tools and triggers (e.g., tolerances,
testing protocols, etc.) would be needed
to verify and measure such losses and
determine if claims are compensable?

The purpose of the two meetings is to
provide background information in a
Webinar format to AC21 members on
existing USDA programs that may serve
as examples to help in the development
of potential compensation mechanisms
for the committee to consider, should it
deem compensation mechanisms
appropriate to recommend. During the
November 14, 2011, conference call,
AC21 members will be briefed on, and
have the opportunity to discuss,
background information on USDA’s
crop insurance programs under the Risk
Management Agency. During the
November 15, 2011, conference call
members will be briefed on, and have
the opportunity to discuss, background
information on the indemnification
programs for perishable agricultural
commodities under the Agricultural
Marketing Service and for diseased
livestock under the Animal and Plant
Health Inspection Service.

Members of the public who wish to
listen in to the November 14, 2011,
meeting may view the presentations and
listen to audio at https://
cc.readytalk.com/r/2bcp67fidhgq or to
dial in at Area Code (800) 705—8289.
Members of the public who wish to
listen in to the November 15, 2011,
meeting may view the presentations and
listen to audio at https://
cc.readytalk.com/r/jq96hzop0Osp4 or dial
in at Area Code (800) 698—5986. There
will be an opportunity for the public to
comment on this background material at
the next in-person meeting of the AC21,
which will be scheduled later. This
notice of meeting agendas is given
pursuant to section 10 of the Federal
Advisory Committee Act (5 U.S.C. App.
2 10).

Dated: October 26, 2011.

Yeshimebet Abebe,

Chief of Staff.

[FR Doc. 201128469 Filed 11-2-11; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE

National Institute of Food and
Agriculture

RIN 0524-AA43

Solicitation of Input From Stakeholders
Regarding the Veterinary Medicine
Loan Repayment Program (VMLRP)

AGENCY: National Institute of Food and

Agriculture, USDA.

ACTION: Notice of request for stakeholder
input.

SUMMARY: The National Institute of Food
and Agriculture (NIFA) is soliciting
stakeholder input on the administration
of the Veterinary Medicine Loan
Repayment Program (VMLRP)
authorized under section 1415A of the
National Agricultural Research,
Extension, and Teaching Policy Act of
1977 (7 U.S.C. 3151a). The purpose of
this program is for the U.S. Department
of Agriculture (USDA) to enter into
agreements with veterinarians under
which the veterinarians agree to
provide, for a specific period of time as
identified in the agreement, veterinary
services in veterinarian shortage
situations. As part of the stakeholder
input process, NIFA is inviting
comments regarding the current
procedures and processes in place for
the VMLRP. Input collected will be used
to modify and improve processes for
subsequent calls of shortage situation
nominations and request for
applications.

DATES: Written comments are invited
from interested individuals and
organizations. All comments must be
received by close of business on
December 5, 2011, to be considered.

ADDRESSES: You may submit comments,
identified by NIFA-2012-0001, by any
of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Email: vimlrp@nifa.usda.gov. Include
NIFA-2012-0001 in the subject line of
the message.

Fax: (202) 720-6486.

Mail: Paper, disk or CD-ROM
submissions should be submitted to
VMLRP, Policy and Oversight Division,
National Institute of Food and
Agriculture, U.S. Department of
Agriculture; STOP 2299, 1400
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Independence Avenue SW.,
Washington, DC 20250-2299.

Hand Delivery/Courier: VMLRP;
Policy and Oversight Division, National
Institute of Food and Agriculture, U.S.
Department of Agriculture, Room 2308,
Waterfront Centre, 800 9th Street SW.,
Washington, DC 20024.

Instructions: All submissions received
must include the agency name and
NIFA-2012—-0001. All comments
received will be posted without change
to http://www.regulations.gov, including
any personal information provided.

FOR FURTHER INFORMATION CONTACT:
Matthew Lockhart, Senior Policy
Specialist; National Institute of Food
and Agriculture; U.S. Department of
Agriculture; STOP 2299; 1400
Independence Avenue SW.,
Washington, DC 20250-2299; Voice:
(202) 570-7410; Email:
mlockhart@nifa.usda.gov.

SUPPLEMENTARY INFORMATION:

Background and Purpose

The VMLRP helps qualified
veterinarians offset a significant portion
of the debt incurred in pursuit of their
veterinary medicine degrees in return
for their service in certain high-priority
veterinary shortage situations. NIFA
will enter into educational loan
repayment agreements with
veterinarians who agree to provide
veterinary services in veterinarian
shortage situations for a determined
period of time. NIFA may repay up to
$25,000 of a veterinarian’s student loan
debt per year if the veterinarian
commits to at least three years to
provide veterinary services in a
designated veterinary shortage area.
Loan repayment benefits are limited to
payments of the principal and interest
on government and commercial loans
received for the attendance at an
accredited college of veterinary
medicine that result in a degree of
Doctor of Veterinary Medicine or the
equivalent.

In December 2003, the National
Veterinary Medical Service Act
(NVMSA) was passed into law adding
section 1415A to the National
Agricultural Research, Extension, and
Teaching Policy Act of 1977
(NARETPA). This law established a new
Veterinary Medicine Loan Repayment
Program (7 U.S.C. 3151a) authorizing
the Secretary of Agriculture (secretary)
to carry out a program of entering into
agreements with veterinarians under
which they agree to provide veterinary
services in veterinarian shortage
situations. In November 2005, the
Agriculture, Rural Development, Food
and Drug Administration, and Related

Agencies Appropriations Act, 2006
(Pub. L. 109-97), appropriated $495,000
to implement the VMLRP and
represented the first time funds had
been appropriated for this program. In
February 2007, the Revised Continuing
Appropriations Resolution, 2007 (Pub.
L. 110-5), appropriated an additional
$495,000 for support of the program,
and in December 2007, the Consolidated
Appropriations Act, 2008 (Pub. L. 110—
161), appropriated an additional
$868,875 for support of this program,
and in March 2009, the Omnibus
Appropriations Act, 2009 (Pub. L. 111—
8) was enacted, providing an additional
$2,950,000, for the VMLRP, and in
October 2009, the Agriculture, Rural
Development, Food and Drug
Administration, and Related Agencies
Appropriations Act of 2010 (Pub. L.
111-80) appropriated another
$4,800,000 for the VMLRP. On April 15,
2011, the President signed into law,
Pub. L. 112-10, Department of Defense
and Full-Year Continuing
Appropriations Act, 2011, which after a
.2% rescission, appropriated an
additional $4,790,400 for the VMLRP.

On October 1, 2009, CSREES became
the NIFA as mandated by the Food,
Conservation, and Energy Act of 2008,
section 7511(f). Accordingly, the
authority to administer the VMLRP
transferred from CSREES to NIFA.

In FY 2010, VMLRP announced its
first funding opportunity and received
260 applications from which NIFA
issued 53 VMLRP awards totaling
$5,186,000. In FY 2011, VMLRP opened
its second funding opportunity and
received 159 applications from which
NIFA has made 80 VMLRP award offers
totaling $7,708,000. Each award offer is
contingent upon submission of a signed
contract, thereby executing the service
agreement between the veterinarian and
NIFA. Funding for future years is based
on annual appropriations and balances,
if any, remaining from prior years.

Section 7105 of the FCEA amended
section 1415A to revise the
determination of veterinarian shortage
situations to consider (1) Geographical
areas that the Secretary determines have
a shortage of veterinarians; and (2) areas
of veterinary practice that the Secretary
determines have a shortage of
veterinarians, such as food animal
medicine, public health, epidemiology,
and food safety. This section also added
that priority should be given to
agreements with veterinarians for the
practice of food animal medicine in
veterinarian shortage situations.

NARETPA section 1415A requires the
Secretary, when determining the
amount of repayment for a year of
service by a veterinarian, to consider the

ability of USDA to maximize the
number of agreements from the amounts
appropriated and to provide an
incentive to serve in veterinary service
shortage areas with the greatest need.
This section also provides that loan
repayments may consist of payments of
the principal and interest on
government and commercial loans
received by the individual for the
attendance of the individual at an
accredited college of veterinary
medicine resulting in a degree of Doctor
of Veterinary Medicine or the
equivalent. This program is not
authorized to provide repayments for
any government or commercial loans
incurred during the pursuit of another
degree, such as an associate or bachelor
degree. Loans eligible for repayment
include educational loans made for one
or more of the following: Loans for
tuition expenses; other reasonable
educational expenses, including fees,
books, and laboratory expenses,
incurred by the individual; and
reasonable living expenses as
determined by the Secretary. In
addition, the Secretary is directed to
make such additional payments to
participants as the Secretary determines
appropriate for the purpose of providing
reimbursements to participants for
individual tax liability resulting from
participation in this program. The
Secretary delegated the authority to
carry out this program to NIFA.

NIFA is inviting stakeholder
comments to use in improving the
administration of the VMLRP. Written
comments and suggestions on issues
may be submitted to the NIFA Docket
Clerk at the address above.

Done in Washington, DG, this 27th day of
October 2011.

Chavonda Jacobs-Young,

Acting Director, National Institute of Food
and Agriculture.

[FR Doc. 201128508 Filed 11-2-11; 8:45 am]
BILLING CODE 3410-22-P

ARCHITECTURAL AND
TRANSPORTATION BARRIERS
COMPLIANCE BOARD

Meetings

AGENCY: Architectural and
Transportation Barriers Compliance
Board.

ACTION: Notice of meetings.

SUMMARY: The Architectural and
Transportation Barriers Compliance
Board (Access Board) plans to hold its
regular Board meeting in Washington,
DC, Wednesday, November 9, 2011,
from 1:30-3 p.m.
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DATES: Wednesday, November 9, 2011,
1:30-3 p.m.

ADDRESSES: This meeting will be held at
the Access Board Conference Room,
1331 F Street NW., suite 800,
Washington, DC 20004.

FOR FURTHER INFORMATION CONTACT: For
further information regarding the
meetings, please contact David Capozzi,
Executive Director, (202) 272—0010
(voice); (202) 272—-0082 (TTY).
SUPPLEMENTARY INFORMATION: At the
Board meeting scheduled on the
afternoon of Wednesday, November 9,
2011, the Access Board will consider
the following agenda items:

e Approval of the draft July 13, 2011
meeting minutes

¢ Planning and Evaluation Committee
Report

¢ Ad Hoc Committee Reports

© Information and Communications
Technologies—advance notice of
proposed rulemaking (vote)

O Medical Diagnostic Equipment—
notice of proposed rulemaking (vote)

¢ Executive Director’s Report

e Public Comment, Open Topics

All meetings are accessible to persons
with disabilities. An assistive listening
system, computer assisted real-time
transcription (CART), and sign language
interpreters will be available at the
Board meeting and committee meetings.
Persons attending Board meetings are
requested to refrain from using perfume,
cologne, and other fragrances for the
comfort of other participants (see
http://www.access-board.gov/about/
policies/fragrance.htm for more
information).

David M. Capozzi,

Executive Director.

[FR Doc. 2011-28540 Filed 11-2-11; 8:45 am]
BILLING CODE 8150-01-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Materials Technical Advisory
Committee; Notice of Partially Closed
Meeting

The Materials Technical Advisory
Committee will meet on November 17,
2011, 10 a.m., Herbert C. Hoover
Building, Room 3884, 14th Street
between Constitution & Pennsylvania
Avenues, NW., Washington, DC The
Committee advises the Office of the
Assistant Secretary for Export
Administration with respect to technical
questions that affect the level of export
controls applicable to materials and
related technology.

Agenda
Open Session

1. Opening Remarks and
Introductions.

2. Remarks from Bureau of Industry
and Security senior management.

3. Presentation from DuPont on
impact of export controls.

4. Report on Composite Working
Group and other working groups.

5. Discussion of proposed changes to
Select Agent List and program as
published in the October 3, 2011
Federal Register.

6. Report on regime-based activities.

7. Public comments and New
Business.

Closed Session

8. Discussion of matters determined to
be exempt from the provisions relating
to public meetings found in 5 U.S.C.
app. 2 §§10(a)(I) and 10(a)(3).

The open session will be accessible
via teleconference to 20 participants on
a first come, first serve basis. To join the
conference, submit inquiries to Ms.
Yvette Springer at
Yvette.Springer@bis.doc.gov, no later
than November 10, 2011.

A limited number of seats will be
available during the public session of
the meeting. Reservations are not
accepted. To the extent time permits,
members of the public may present oral
statements to the Committee. Written
statements may be submitted at any
time before or after the meeting.
However, to facilitate distribution of
public presentation materials to
Committee members, the materials
should be forwarded prior to the
meeting to Ms. Springer via email.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on October 21,
2011, pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. app. 2 § 10(d)), that
the portion of the meeting dealing with
pre-decisional changes to the Commerce
Control List and the U.S. export control
policies shall be exempt from the
provisions relating to public meetings
found in 5 U.S.C. app. 2 §§10(a)(1) and
10(a)(3). The remaining portions of the
meeting will be open to the public.

For more information, call Yvette
Springer at (202) 482—2813.

Dated: October 31, 2011.

Yvette Springer,

Committee Liaison Officer.

[FR Doc. 201128534 Filed 11-2-11; 8:45 am]
BILLING CODE 3510-JT-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-831]

Fresh Garlic From the People’s
Republic of China: Extension of Time
Limit for Partial Preliminary Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

FOR FURTHER INFORMATION CONTACT:
Scott Lindsay or Lingjun Wang, AD/
CVD Operations, Office 6, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone: (202) 482—0780 or (202) 482—
2316, respectively.

SUPPLEMENTARY INFORMATION:

Background

On December 28, 2010, the
Department of Commerce (Department)
published a notice of initiation of an
administrative review of fresh garlic
from the People’s Republic of China
covering the period November 1, 2009,
through October 31, 2010. See Initiation
of Antidumping and Countervailing
Duty Administrative Reviews and
Request for Revocation in Part, 75 FR
81565 (December 28, 2010). On July 15,
2011, the Department published a notice
in the Federal Register that extended
the time limit to issue the preliminary
results by 100 days. See Fresh Garlic
From the People’s Republic of China:
Extension of Time Limit for Preliminary
Results of Antidumping Duty
Administrative Review, 76 FR 41795
(July 15, 2011). On October 20, 2011, the
Department issued partial preliminary
results covering the PRC-wide entity
which included seven companies on
which a review was initiated, and
fourteen companies that certified no
shipments. See Fresh Garlic From the
People’s Republic of China: Partial
Preliminary Results, Rescission of, and
Intent To Rescind, in Part, the 2009-
2010 Administrative Review, 76 FR
65172 (October 20, 2011) (First Partial
Preliminary Results). The partial
preliminary results covering seven
companies on which the review was
initiated but who were not covered by
the First Partial Preliminary Results are
currently due no later than
November 10, 2011.

Extension of Time Limit for Partial
Preliminary Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act), requires


http://www.access-board.gov/about/policies/fragrance.htm
http://www.access-board.gov/about/policies/fragrance.htm
mailto:Yvette.Springer@bis.doc.gov

Federal Register/Vol. 76, No. 213/ Thursday, November 3, 2011/ Notices

68129

the Department to issue its preliminary
results in an administrative review of an
antidumping duty order within 245
days after the last day of the anniversary
month of the order for which the
administrative review was requested.
However, if the Department determines
that it is not practicable to complete the
review within the aforementioned
specified time limits, section
751(a)(3)(A) of the Act and 19 CFR
351.213(h)(2) allow the Department to
extend the time limit for the preliminary
results to a maximum of 365 days after
the last day of the anniversary month.

Pursuant to section 751(a)(3)(A) of the
Act and 19 CFR 351.213(h)(2), the
Department determines that it is not
practicable to complete the preliminary
results for the remaining companies
covered by this review within the
current time limit. Specifically, the
Department requires additional time to
analyze supplemental questionnaire
responses, and to evaluate the most
appropriate surrogate values to use in
this segment of the proceeding.
Therefore, in accordance with section
751(a)(3)(A) of the Act, the Department
has decided to extend the time limit for
the preliminary results from 345 days to
365 days. The preliminary results for
the remaining seven companies will
now be due no later than November 30,
2011. Unless extended, the final results
continue to be due no later than 120
days after the publication of the
preliminary results, pursuant to section
751(a)(3)(A) of the Act and 19 CFR
351.213(h)(1).

This notice is issued and published in
accordance with sections 751(a)(3)(A)
and 777(i)(1) of the Act.

Dated: October 28, 2011.
Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2011-28535 Filed 11-2—11; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-520-804]

Certain Steel Nails From the United
Arab Emirates: Preliminary
Determination of Sales at Less Than
Fair Value and Postponement of Final
Determination

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (the Department)
preliminarily determines that certain

steel nails (nails) from the United Arab
Emirates (UAE) are being, or are likely
to be, sold in the United States at less
than fair value (LTFV) as provided in
section 733(b) of the Tariff Act of 1930,
as amended (the Act). The estimated
margins of sales at LTFV are listed in
the “Suspension of Liquidation” section
of this notice. Interested parties are
invited to comment on this preliminary
determination.

DATES: Effective Date: November 3,
2011.

FOR FURTHER INFORMATION CONTACT:
Dmitry Vladimirov or Michael A.
Romani, AD/CVD Operations, Office 1,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue NW., Washington,
DC 20230; telephone (202) 482—0665
and (202) 4820198, respectively.
SUPPLEMENTARY INFORMATION:

Background

On March 31, 2011, Mid Continent
Nail Corporation (the petitioner) filed an
antidumping petition concerning
imports of nails from the UAE. See the
Petition for the Imposition of
Antidumping Duties on Certain Steel
Nails from the United Arab Emirates,
dated March 31, 2011 (the petition).

On April 27, 2011, the Department
initiated the antidumping duty
investigation on nails from the UAE. See
Certain Steel Nails From the United
Arab Emirates: Initiation of
Antidumping Duty Investigation, 76 FR
23559 (April 27, 2011) (Initiation
Notice).

The Department set aside a period of
time for parties to raise issues regarding
product coverage and encouraged all
parties to submit comments within 20
calendar days of the date of publication
of the Initiation Notice. See Initiation
Notice, 76 FR at 23560. We received no
comments from interested parties
concerning product coverage. The
Department also set aside a period of
time for parties to comment on product
characteristics for use in the
antidumping duty questionnaire. See
Initiation Notice, 76 FR at 23560. On
May 10, 2011, we received comments
from the petitioner. On May 17, 2011,
we received comments from Precision
Fasteners LLC (Precision Fasteners), a
UAE producer and exporter of subject
merchandise. On May 24, 2011, we
received additional comments from the
petitioner. After reviewing all
comments, we have adopted the
characteristics and hierarchy as
explained in the “Product
Comparisons” section of this notice,
below.

On May 19, 2011, we selected Dubai
Wire FZE (Dubai Wire), Precision
Fasteners, and Tech Fast International
Ltd. (Tech Fast), as mandatory
respondents in this investigation. See
the “Selection of Respondents” section
of this notice, below.

On May 20, 2011, the International
Trade Commission (ITC) published its
affirmative preliminary determination
that there is a reasonable indication that
imports of nails from the UAE are
materially injuring the U.S. industry,
and the ITC notified the Department of
its finding. See Certain Steel Nails From
the United Arab Emirates;
Determination, Investigation No. 731—
TA-1185 (Preliminary), 76 FR 29266
(May 20, 2011).

On May 26, 2011, we issued the
antidumping questionnaire to Dubai
Wire, Precision Fasteners, and Tech
Fast. We received questionnaire
responses from Dubai Wire and
Precision Fasteners. We did not receive
a questionnaire response from Tech
Fast.

On July 20, 2011, based on a timely
request from the petitioner, we extended
the deadline for alleging targeted
dumping.

On August 8, 2011, the petitioner
filed allegations of targeted dumping by
Dubai Wire and Precision Fasteners. See
the “Allegation of Targeted Dumping”
section below.

On August 8, 2011, the petitioner
requested that the Department postpone
its preliminary determination by 50
days. In accordance with section
733(c)(1)(A) of the Act, we postponed
our preliminary determination by 50
days. See Certain Steel Nails From the
United Arab Emirates: Postponement of
Preliminary Determination of
Antidumping Duty Investigation, 76 FR
52313 (August 22, 2011).

On October 4, 2011, Dubai Wire and
Precision Fasteners requested that, in
the event of an affirmative preliminary
determination in this investigation, the
Department postpone its final
determination by 60 days in accordance
with section 735(a)(2)(A) of the Act and
19 CFR 351.210(b)(2)(ii) and extend the
application of the provisional measures
prescribed under 19 CFR 351.210(e)(2)
from a four-month to a six-month
period.

On October 13, 2011, the petitioner
submitted comments with respect to
Dubai Wire and Precision Fasteners for
consideration in the preliminary
determination. On October 18, 2011,
Dubai Wire submitted rebuttal
comments. On October 21, 2011,
Precision Fasteners submitted rebuttal
comments. On October 24, 2011, the
petitioner submitted additional
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comments with respect to Dubai Wire.
On October 25, 2011, Precision
Fasteners submitted additional
comments concerning targeted dumping
allegation.

Period of Investigation

The POI is January 1, 2010, through
December 31, 2010. This period
corresponds to the four most recent
fiscal quarters prior to the month of the
filing of the petition, March 2011. See
19 CFR 351.204(b)(1).

Scope of Investigation

The products covered by this
investigation are nails from the UAE.
For a full description of the scope of the
investigation, as set forth in the
Initiation Notice, please see the “Scope
of the Investigation” in Appendix I of
this notice.

Changes to the Scope of Investigation

For this preliminary determination we
are clarifying the scope of investigation
to conform with the decision in Certain
Steel Nails From the People’s Republic
of China: Initiation and Preliminary
Results of Antidumping Duty Changed
Circumstances Review, 76 FR 22369
(April 21, 2011) (China Nails CCR)
(unchanged in Certain Steel Nails From
the People’s Republic of China: Final
Results of Antidumping Duty Changed
Circumstances Review, 76 FR 30101
(May 24, 2011)). The scope description
in the Initiation Notice included
language referring to the packaging
characteristics of certain nails excluded
from the scope. However, in China Nails
CCR, we determined that the physical
characteristics of the nails, and not the
labeling, were determinative of their
inclusion or exclusion from the scope.
See China Nails CCR, 76 FR 22371.
Accordingly, we are revising the scope
of this investigation by removing the
following language pertaining to three
types of roofing nails that are excluded
from the scope of the investigation,
“and whose packaging and packaging
marking are clearly and prominently
labeled ‘Roofing’ or ‘Roof” nails.” See
Appendix II of this notice.

Additionally, for the preliminary
determination, we are modifying the
scope of the investigation to reflect the
ASTM Standard F 1667 (2011 revision)
rather than the 2005 revision because
the 2011 revision describes additional
types of roofing nails not provided for
in the 2005 revision. Accordingly, for
this preliminary determination, we have
adopted the following revision to the
scope language, “Excluded from the
scope of this investigation are steel nails
specifically enumerated and identified
in ASTM Standard F 1667 (2011

revision) as Type I, Style 20 nails,
whether collated or in bulk, and
whether or not galvanized.” See
Appendix II.

We invite interested parties to
comment on these modifications to the
scope of this investigation.

Selection of Respondents

Section 777A(c)(1) of the Act directs
the Department to calculate individual
dumping margins for each known
exporter and producer of the subject
merchandise. Section 777A(c)(2) of the
Act gives the Department discretion,
when faced with a large number of
exporters or producers, to limit its
examination to a reasonable number of
such companies if it is not practicable
to examine all companies. The data on
the record indicates that there are over
10 potential producers or exporters from
the UAE that exported the subject
merchandise to the United States during
the POL. See letter to all interested
parties dated May 2, 2011. In the
Initiation Notice we stated that we
intended to select respondents based on
U.S. Customs and Border Protection
(CBP) data for U.S. imports under the
Harmonized Tariff Schedule of the
United States (HTSUS) numbers
7317.00.55, 7317.00.65, and 7317.00.75,
the three categories most specific to
subject merchandise, for entries made
during the POL. See Initiation Notice, 76
FR 23563. We invited comments on CBP
data and selection of respondents for
individual examination. Id.

On May 2, 2011, we released the CBP
data to all parties with access to
information protected by administrative
protective order. Based on our review of
the CBP data and our consideration of
the comments we received from Dubai
Wire on May 5, 2011, and from the
petitioner on May 9, 2011, we
determined that we had the resources to
examine three companies. Accordingly,
we selected Dubai Wire, Precision
Fasteners, and Tech Fast?® for individual
examination in this investigation. These
companies are the three producers/
exporters of subject merchandise that
account for the largest volume of the
subject merchandise imported during
the POI that we can reasonably examine
in accordance with section
777A(c)(2)(B) of the Act. See
Memorandum to Christian Marsh
entitled ““Certain Steel Nails from the
United Arab Emirates: Selection of
Respondents for Individual
Examination” dated May 19, 2011.

1Selected respondents are listed in alphabetical
order.

Use of Facts Otherwise Available

For the reasons discussed below, we
determine that the use of facts otherwise
available with an adverse inference is
appropriate for the preliminary
determination with respect to Tech Fast.

A. Use of Facts Available

As indicated in the “Background”
section above, Tech Fast did not
respond to our questionnaire dated May
26, 2011. See memorandum dated
October 18, 2011 (documenting our
attempts to deliver the questionnaire to
Tech Fast). As such, Tech Fast withheld
information necessary to calculate a
margin for its sales to the United States.
Section 776(a)(2) of the Act provides
that, if an interested party withholds
information requested by the
administering authority, fails to provide
such information by the deadlines for
submission of the information or in the
form and manner requested, subject to
subsections (c)(1) and (e) of section 782,
significantly impedes a proceeding
under this title, or provides such
information but the information cannot
be verified as provided in section 782(3i)
of the Act, the administering authority
shall use, subject to section 782(d) of the
Act, facts otherwise available in
reaching the applicable determination.
Section 782(e) of the Act states further
that the Department shall not decline to
consider submitted information if all of
the following requirements are met: (1)
The information is submitted by the
established deadline; (2) the information
can be verified; (3) the information is
not so incomplete that it cannot serve as
a reliable basis for reaching the
applicable determination; (4) the
interested party has demonstrated that it
acted to the best of its ability; (5) the
information can be used without undue
difficulties.

In this case, Tech Fast did not
respond to our request for information,
withheld information the Department
requested, and significantly impeded
the proceeding. Because Tech Fast
failed to provide any information,
section 782(e) of the Act is inapplicable.
Accordingly, pursuant to section 776(a)
of the Act, we are relying upon facts
otherwise available for Tech Fast’s
antidumping duty margin.

B. Application of Adverse Inferences for
Facts Available

Section 776(b) of the Act provides
that, if the Department finds that an
interested party has failed to cooperate
by not acting to the best of its ability to
comply with a request for information,
the Department may use an inference
adverse to the interests of that party in
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selecting the facts otherwise available.
See Notice of Final Results of
Antidumping Duty Administrative
Review: Stainless Steel Bar from India,
70 FR 54023, 54025—26 (September 13,
2005), and Notice of Final
Determination of Sales at Less Than
Fair Value and Final Negative Critical
Circumstances: Carbon and Certain
Alloy Steel Wire Rod from Brazil, 67 FR
55792, 55794-96 (August 30, 2002). In
addition, the Statement of
Administrative Action accompanying
the Uruguay Round Agreements Act,
H.R. Rep. 103-316, Vol. 1, 103d Cong.
(1994) (SAA), explains that the
Department may employ an adverse
inference ““to ensure that the party does
not obtain a more favorable result by
failing to cooperate than if it had
cooperated fully.” See SAA at 870; and,
e.g., Certain Polyester Staple Fiber from
Korea: Final Results of the 2005-2006
Antidumping Duty Administrative
Review, 72 FR 69663 (December 10,
2007). Furthermore, affirmative
evidence of bad faith on the part of a
respondent is not required before the
Department may make an adverse
inference. See, e.g., Notice of Final
Determination of Sales at Less Than
Fair Value: Circular Seamless Stainless
Steel Hollow Products From Japan, 65
FR 42985 (July 12, 2000); Antidumping
Duties, Countervailing Duties, 62 FR
27296, 27340 (May 19, 1997); and
Nippon Steel Corp. v. United States, 337
F.3d 1373, 1382-83 (CAFC 2003). It is
the Department’s practice to consider, in
employing adverse inferences, the
extent to which a party may benefit
from its own lack of cooperation.

Although we provided Tech Fast with
notice informing it of the consequences
of its failure to respond fully to our
antidumping questionnaire, Tech Fast
refrained from participating in this
investigation and has failed to provide
any response to our request for
information. This failure to respond
indicates that Tech Fast has determined
not to cooperate with our requests for
information or to participate in this
investigation. Tech Fast’s decision not
to participate in this investigation has
precluded the Department from
performing the necessary analysis and
verification of Tech Fast’s questionnaire
responses required by section 782(i)(1)
of the Act. Accordingly, the Department
concludes that Tech Fast failed to
cooperate to the best of its ability to
comply with a request for information
by the Department pursuant to section
776(b) of the Act.

Based on the above, the Department
has preliminarily determined that Tech
Fast has failed to cooperate to the best
of its ability and, therefore, in selecting

from among the facts otherwise
available, an adverse inference is
warranted. See, e.g., Notice of Final
Determination of Sales at Less Than
Fair Value: Circular Seamless Stainless
Steel Hollow Products From Japan, 65
FR at 42986 (July 12, 2000) (where the
Department applied total adverse facts
available (AFA) where the respondent
failed to respond to the antidumping
questionnaire).

C. Selection and Corroboration of
Information Used as Facts Available

Where the Department applies AFA
because a respondent failed to cooperate
by not acting to the best of its ability to
comply with a request for information,
section 776(b) of the Act authorizes the
Department to rely on information
derived from the petition, a final
determination, a previous
administrative review, or other
information placed on the record. See
also 19 CFR 351.308(c) and the SAA at
868-870. In selecting a rate for AFA, the
Department selects a rate that is
sufficiently adverse to ensure that the
uncooperative party does not obtain a
more favorable result by failing to
cooperate than if it had fully
cooperated. Normally, it is the
Department’s practice to use the highest
rate from the petition in an investigation
when a respondent fails to act to the
best of its ability to provide the
necessary information. See, e.g., Notice
of Preliminary Determination of Sales at
Less Than Fair Value and Postponement
of Final Determination: Purified
Carboxymethylcellulose From Finland,
69 FR 77216 (December 27, 2004)
(unchanged in Notice of Final
Determination of Sales at Less Than
Fair Value: Purified
Carboxymethylcellulose From Finland,
70 FR 28279 (May 17, 2005)). The rates
in the petition range from 61.54 percent
to 184.41 percent. See Initiation Notice
at 23563. Because the rates we
preliminarily determined for
cooperative respondents, Dubai Wire
and Precision Fasteners, are 27.02 and
18.09, respectively, we have selected the
petition rate of 61.54 percent. This rate
achieves the purpose of applying an
adverse inference, i.e., it is sufficiently
adverse to ensure that the uncooperative
party does not obtain a more favorable
result by failing to cooperate than if it
had fully cooperated. See Gallant Ocean
(Thailand) Co. v. United States, 602
F.3d 1319 (Fed. Cir. 2010).

When using facts otherwise available,
section 776(c) of the the Act provides
that, where the Department relies on
secondary information (such as the
petition) rather than information
obtained in the course of an

investigation, it must corroborate, to the
extent practicable, information from
independent sources that are reasonably
at its disposal. The SAA clarifies that
“corroborate” means the Department
will satisfy itself that the secondary
information to be used has probative
value. See SAA at 870. As stated in
Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, From
Japan, and Tapered Roller Bearings,
Four Inches or Less in Outside
Diameter, and Components Thereof,
From Japan; Preliminary Results of
Antidumping Duty Administrative
Reviews and Partial Termination of
Administrative Reviews, 61 FR 57391,
57392 (November 6, 1996) (unchanged
in Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, From
Japan, and Tapered Roller Bearings,
Four Inches or Less in Outside
Diameter, and Components Thereof,
From Japan; Final Results of
Antidumping Duty Administrative
Reviews and Termination in Part, 62 FR
11825, 11843 (March 13, 1997)), to
corroborate secondary information, the
Department will examine, to the extent
practicable, the reliability and relevance
of the information used. The
Department’s regulations state that
independent sources used to corroborate
such evidence may include, for
example, published price lists, official
import statistics and customs data, and
information obtained from interested
parties during the particular
investigation. See 19 CFR 351.308(d)
and the SAA at 870.

For the purposes of this investigation
and to the extent appropriate
information was available, we reviewed
the adequacy and accuracy of the
information in the petition during our
pre-initiation analysis and for purposes
of this preliminary determination. See
Antidumping Investigation Initiation
Checklist dated April 20, 2011
(Initiation Checklist), at 5 through 14.
See also Initiation Notice at 23561—
23563. We examined evidence
supporting the calculations in the
petition to determine the probative
value of the margins alleged in the
petition for use as AFA for purposes of
this preliminary determination. During
our pre-initiation analysis we examined
the key elements of the Export Price
(EP) and normal-value calculations used
in the petition to derive margins. During
our pre-initiation analysis we also
examined information from various
independent sources provided either in
the petition or in supplements to the
petition that corroborates key elements
of the EP and normal-value calculations
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used in the petition to derive estimated
margins. Id.

Based on our examination of the
information, as discussed in detail in
the Initiation Checklist and the
Initiation Notice, we consider the
petitioner’s calculation of the EP and
normal-value to be reliable. Therefore,
because we confirmed the accuracy and
validity of the information underlying
the calculation of margins in the
petition by examining source
documents as well as publicly available
information, we preliminarily determine
that the margins in the petition are
reliable for the purposes of this
investigation.

With respect to the relevance aspect
of corroboration, the Department will
consider information reasonably at its
disposal as to whether there are
circumstances that would render a
margin not relevant. Where
circumstances indicate that the selected
margin is not appropriate as AFA, the
Department will disregard the margin
and determine an appropriate margin.
See Fresh Cut Flowers From Mexico;
Final Results of Antidumping Duty
Administrative Review, 61 FR 6812,
6814 (February 22, 1996) (the
Department disregarded the highest
dumping margin as best information
available because the margin was based
on another company’s uncharacteristic
business expense resulting in an
unusually high margin).

The rates in the petition reflect
commercial practices of the nails
industry and, as such, are relevant to
Tech Fast. The courts have
acknowledged that the consideration of
the commercial behavior inherent in the
industry is important in determining the
relevance of the selected AFA rate to the
uncooperative respondent by virtue of it
belonging to the same industry. See,
e.g., Ferro Union, Inc. v. United States,
44 F. Supp. 2d 1310, 1334 (1999). Such
consideration typically encompasses the
commercial behavior of other
respondents under investigation and the
selected AFA rate is gauged against the
margins we calculate for those
respondents. Therefore, we compared
the model-specific margins we
calculated for Dubai Wire and Precision
Fasteners for the POI to the petition rate
of 61.54 percent, selected as AFA in this
investigation. We found that the highest
model-specific margins we calculated
for Dubai Wire and Precision Fasteners
in this investigation were higher than or
within the range of the 61.54 percent
margin alleged in the petition.

Specifically, after calculating the
margin for Dubai Wire and Precision
Fasteners as discussed in detail below,
we examined individual model

comparisons made by Dubai Wire and
Precision Fasteners during the POI and
the margins we determined on those
model comparisons in order to
determine whether the rate of 61.54
percent is probative. We found a
number of model comparisons with
dumping margins above the rate of
61.54 percent and a number of model
comparisons with dumping margins
within the range of 61.54 percent. See
company-specific analysis
memorandum, dated concurrently with
this notice. Accordingly, the AFA rate is
relevant as applied to Tech Fast for this
investigation because it falls within the
range of model-specific margins we
calculated for Dubai Wire and Precision
Fasteners in this investigation. A similar
corroboration methodology has been
upheld by the court. See PAM, S.p.A. v.
United States, 582 F.3d 1336, 1340 (Fed.
Cir. 2009). Further, it is consistent with
our past practice. See Narrow Woven
Ribbons With Woven Selvedge From the
People’s Republic of China: Final
Determination of Sales at Less Than
Fair Value, 75 FR 41808, 41811 (July 19,
2010).

Accordingly, by using information
that was corroborated in the pre-
initiation stage of this investigation and
preliminarily determining it to be
relevant for the uncooperative
respondent in this investigation, we
have corroborated the AFA rate of 61.54
percent “to the extent practicable” as
provided in section 776(c) of the Act.
See also 19 CFR 351.308(d).

Therefore, with respect to Tech Fast,
we have used, as AFA, the margin in the
petition of 61.54 percent, as set forth in
the notice of initiation. See Initiation
Notice at 23563.

Affiliation and Collapsing

Section 771(33)(F) of the Act defines
affiliated persons as two or more
persons directly or indirectly
controlling, controlled by, or under
common control with any person. We
find that, based on record evidence,
Dubai Wire and Global Fasteners
Limited (GFL), a producer of screws, are
affiliated pursuant to section 771(33)(F)
of the Act. Because our analysis of
affiliation involves extensive use of
business-proprietary information, for a
detailed discussion, see Memorandum
to Susan Kuhbach entitled “Certain
Steel Nails from the United Arab
Emirates—Whether Collapsing of
Affiliated Producers is Warranted,”
dated October 27, 2011 (Collapsing
Evaluation Memo).

Section 351.401(f) of the Department’s
regulations outlines the criteria for
collapsing (i.e., treating as a single
entity) affiliated producers for purposes

of calculating a dumping margin. The
regulations state that we will treat two
or more affiliated producers as a single
entity where (1) those producers have
production facilities for similar or
identical products that would not
require substantial retooling of either
facility in order to restructure
manufacturing priorities and (2) we
conclude that there is a significant
potential for the manipulation of price
or production. In identifying a
significant potential for the
manipulation of price or production, the
Department may consider the following
factors: (i) The level of common
ownership; (ii) the extent to which
managerial employees or board
members of one firm sit on the board of
directors of an affiliated firm; (iii)
whether operations are intertwined,
such as through the sharing of sales
information, involvement in production
and pricing decisions, the sharing of
facilities or employees, or significant
transactions between the affiliated
producers. See 19 CFR 351.401(f)(2).

With respect to the first criterion of 19
CFR 351.401(f), the information on the
record indicates that GFL does not
produce and/or have the potential to
produce merchandise identical or
similar to subject merchandise.
Specifically, in producing screws, GFL’s
production processes and equipment are
not similar to those used by Dubai Wire
to produce nails. Thus, we find that
substantial retooling of GFL’s facilities
would be required to change the
companies’ manufacturing priorities.
See Collapsing Evaluation Memo.
Because the first criteria of 19 CFR
351.401(f) was not established, we need
not consider whether there is a
significant potential for the
manipulation of price or production.

With respect to Precision Fasteners,
we find that, based on record evidence,
it is not affiliated with Millennium Steel
and Wire LLC. Because our analysis of
affiliation involves extensive use of
business-proprietary information, for a
full discussion, see Precision Fasteners
analysis memorandum.

Allegation of Targeted Dumping

The statute allows the Department to
employ the average-to-transaction
margin-calculation methodology under
the following circumstances: (1) There
is a pattern of export prices that differ
significantly among purchasers, regions,
or periods of time; (2) the Department
explains why such differences cannot be
taken into account using the average-to-
average or transaction-to-transaction
methodology. See section 777A(d)(1)(B)
of the Act.
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On August 8, 2011, the petitioner
submitted allegations of targeted
dumping with respect to Dubai Wire
and Precision Fasteners, asserting that
the Department should apply the
average-to-transaction methodology to
all reported U.S. sales in calculating the
margins for these companies. In its
allegations, the petitioner asserts that
there are patterns of EPs for comparable
merchandise that differ significantly
among purchasers, regions, and periods
of time. The petitioner relied on the
Department’s current version of the
targeted-dumping test first introduced
in Certain Steel Nails from the United
Arab Emirates: Notice of Final
Determination of Sales at Not Less Than
Fair Value, 73 FR 33985 (June 16, 2008)
(Nails), and used more recently in
Certain Oil Country Tubular Goods from
the People’s Republic of China: Final
Determination of Sales at Less Than
Fair Value, Affirmative Final
Determination of Critical Circumstances
and Final Determination of Targeted
Dumping, 75 FR 20335 (April 19, 2010)
(OCTG).

Because our analysis includes
business-proprietary information, for a
full discussion see Memorandum to
Christian Marsh entitled ‘“Less-Than-
Fair-Value Investigation on Certain Steel
Nails from the United Arab Emirates:
Targeted Dumping—Dubai Wire FZE,”
dated October 27, 2011, and
Memorandum to Christian Marsh
entitled ““Less-Than-Fair-Value
Investigation on Certain Steel Nails from
the United Arab Emirates: Targeted
Dumping—Precision Fasteners, LLC”
dated October 27, 2011 (Targeted-
Dumping Memos).

A. Targeted-Dumping Test

We conducted customer, region, and
time-period analyses of targeted
dumping for both companies using the
methodology we adopted in Nails as
modified in Bags,? to correct a
ministerial error, and as further
modified in Wood Flooring,? to correct
for additional ministerial errors.

The methodology we employed
involves a two-stage test; the first stage
addresses the pattern requirement and

2 See Polyethylene Retail Carrier Bags From
Taiwan: Preliminary Determination of Sales at Less
Than Fair Value and Postponement of Final
Determination, 74 FR 55183 (October 27, 2009) (test
unchanged in Polyethylene Retail Carrier Bags from
Taiwan: Final Determination of Sales at Less Than
Fair Value, 75 FR 14569 (March 26, 2010)) (Bags).

3 See Multilayered Wood Flooring from the
People’s Republic of China: Final Determination of
Sales at Less Than Fair Value, 76 FR 64318
(October 18, 2011) (Wood Flooring) and
accompanying Issues and Decision Memorandum at
Comment 4. See also Targeted-Dumping Memos for
more detail.

the second stage addresses the
significant-difference requirement. See
section 777A(d)(1)(B)(@) of the Act and
Nuails. In this test we made all price
comparisons on the basis of identical
merchandise (i.e., by control number or
CONNUM). The test procedures are the
same for the customer, regional, and
time-period allegations of targeted
dumping. We based all of our targeted-
dumping calculations on the U.S. net
price which we determined for U.S.
sales by Dubai Wire and Precision
Fasteners in our standard margin
calculations. For further discussion of
the test and the results, see the
Targeted-Dumping Memos.

As aresult of our analysis, we
preliminarily determine that there is a
pattern of EPs for comparable
merchandise that differ significantly
among certain customers, regions, and
time periods for Dubai Wire and
Precision Fasteners in accordance with
section 777A(d)(1)(B)(i) of the Act and
our practice as discussed in Nails.

Dubai Wire submitted comments
arguing that there was no targeted
dumping. Dubai Wire’s comments were
filed a short period of time prior to the
preliminary determination and were
complex and extensive in nature.
Accordingly, there has been insufficient
time for interested parties to comment
and for us to analyze the comments
fully. We will consider Dubai Wire’s
comments in the context of the final
determination.

B. Price Comparison Method

Section 777A(d)(1)(B)(ii) of the Act
states that the Department may compare
the weighted average of the normal
value to EPs or constructed export
prices (CEPs) of individual transactions
for comparable merchandise if the
Department explains why differences in
the patterns of EPs and CEPs cannot be
taken into account using the average-to-
average methodology. As described
above, we have preliminarily
determined that, with respect to sales by
Dubai Wire and Precision Fasteners
applicable to certain customers, regions,
and time periods, there was a pattern of
prices that differ significantly. We find,
however, that these differences can be
taken into account using the average-to-
average methodology because the
average-to-average methodology does
not mask differences in the patterns of
prices between the targeted and non-
targeted groups by averaging low-priced
sales to the targeted group with high-
priced sales to the non-targeted group.
See Section 777A(d)(1) of the Act.
Therefore, for the preliminary
determination, we find that the standard
average-to-average 