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DEPARTMENT OF AGRICULTURE

Office of Advocacy and Outreach

7 CFR Chapter XXV

RIN 0503-ZA01

Office of Advocacy and Outreach
Federal Financial Assistance Programs

AGENCY: Office of Advocacy and
Outreach, USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This interim rule establishes
the regulations for the administrative
provisions of all grants or cooperative
agreements to be administered by the
Office of Advocacy and Outreach
(OAOQ), established by the Food,
Conservation, and Energy Act of 2008,
(FCEA). Additionally, this interim rule
establishes substantive regulations for
the Outreach and Assistance for Socially
Disadvantaged Farmers and Ranchers
Program (OASDFR Program),
established by the Food, Agriculture,
Conservation and Trade Act of 1990
(FACT Act). It sets forth the criteria to
deliver outreach and technical
assistance in a linguistically appropriate
manner to socially disadvantaged
farmers, ranchers and forest landowners
to acquire, own, operate, and retain
farms, ranches and non-industrial forest
land. In addition, it assures farmers and
ranchers who are members of socially
disadvantaged groups equitable
participation in the full range of
agriculture programs offered by the
Department.

DATES: This interim rule becomes
effective on: October 26, 2011. OAO
requests to receive comments on or
before: December 27, 2011.

ADDRESSES: You may submit comments,
identified by RIN 0503—ZA01, by any of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

o E—Mail:
Asher.Weinberg@osec.usda.gov. Include
RIN 0503-ZA01 in the subject line of
the message.

e Fax:202-720-7136. Include RIN
0503-ZA01 in the subject line of the
message.

o Mail: paper, disk, or CD-ROM
submissions should be submitted to:
Office of Advocacy and Outreach, U.S.
Department of Agriculture, Attn: Asher
Weinberg RIN 0503-ZA01, 1400
Independence Avenue, Room 520-A,
Stop 9801, Washington, DC 20250-9821

e Hand Delivery/Courier: Office of
Advocacy and Outreach, U.S.
Department of Agriculture, Attn: Asher
Weinberg RIN 0503-ZA01, 1400
Independence Avenue, Room 520-A,
Washington, DC 20250-9821

Instructions: All submissions received
must include the agency name and RIN
for this rulemaking.

FOR FURTHER INFORMATION CONTACT:
Asher Weinberg, Grants Program
Manager, OASDFR Program, at (202)
720-3112.

SUPPLEMENTARY INFORMATION:

I. Introduction

The FCEA amended the Department
of Agriculture Reorganization Act of
1994, to establish OAO. In addition, the
FCEA amended Section 2501(a) of the
FACT Act, to transfer the OASDFR
Program to OAO and to authorize
mandatory funding for this program for
Fiscal Year (FY) 2009 through FY 2012.
The purpose of this rulemaking is to
establish general regulations governing
awards management procedures for all
OAO award programs. This rulemaking
will also establish specific regulations
governing the OASDFR Program awards
management procedures.

II. Administration Requirements

Executive Orders 12866 & 13563

This action has been determined not
significant for the purposes of Executive
Orders 12866 and 13563, and therefore,
has not been reviewed by the Office of
Management and Budget. This interim
rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. It will not materially
alter the budgetary impact of
entitlements, grants, user fees, or loan

programs. It will not have an annual
effect on the economy of $100 million
or more, nor will it adversely affect the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities in a material way.
Furthermore, it does not raise a novel
legal or policy issue arising out of legal
mandates, the President’s priorities or
principles set forth in the Executive
Order.

Regulatory Flexibility Act of 1980

This interim rule has been reviewed
in accordance with the Regulatory
Flexibility Act of 1980, as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996, 5
U.S.C. 601-612. The Department
concluded that the rule will not have a
significant economic impact on a
substantial number of small entities.
The rule does not involve regulatory
and informational requirements
regarding businesses, organizations, and
governmental jurisdictions subject to
regulation.

Paperwork Reduction Act (PRA)

The Department certifies that this
interim rule has been assessed in
accordance with the requirements of the
Paperwork Reduction Act, 44 U.S.C.
2501 et seq., (PRA). The Department
concludes that this interim rule does not
impose any new information
requirements.

Catalog of Federal Domestic Assistance

This interim regulation applies to
Federal assistance programs
administered by OAO, including 10.443,
Outreach and Assistance for Socially
Disadvantaged Farmers and Ranchers
and 10.465, Farmworker Training
Grants.

Unfunded Mandates Reform Act of 1995
and Executive Order 13132

The Department has reviewed this
interim rule in accordance with the
requirements of Executive Order No.
13132 and the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 1501 et
seq., and has found no potential or
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. As there is no
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Federal mandate contained herein that
could result in increased expenditures
by State, local, or tribal governments or
by the private sector, the Department
has not prepared a budgetary impact
statement.

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

The Department has reviewed this
interim rule in accordance with
Executive Order 13175 and has
determined that it does not have “tribal
implications.” The interim rule does not
“have substantial direct effects on one
or more Indian tribes, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and responsibility
between the Federal government and
Indian tribes.”

III. Statutory Authority

Section 14013 of the FCEA establishes
OAQ. This section specifies the
establishment and transfer of programs
to OAOQ, including the Socially
Disadvantaged Farmers Group, the
Small Farms and Beginning Farmers
and Ranchers Group, the Farmworker
Coordinator, and other programs as
determined by the Secretary. In
addition, Section 14004 amended
Section 2501(a) of the FACT Act to
clarify the Secretary’s authority to
engage in grants and other agreements to
provide outreach and assistance for
socially disadvantaged farmers and
ranchers. Previously, the OASDFR
Program (also known as 2501 Program)
was administered by the National
Institute of Food and Agriculture
(NIFA). Section 14013 of the FCEA
added Section 226B to the Department
of Agriculture Reorganization Act of
1994 to transfer the OASDFR Program to
OAO. The OASDFR Program provides
outreach and technical assistance in a
linguistically appropriate manner to
encourage and assist current and
prospective socially disadvantaged
farmers, ranchers, and forest
landowners in (1) owning and operating
farms, ranches, and non-industrial forest
lands; and (2) in participating equitably
in the full range of agricultural programs
offered by the Department.

IV. Section-by-Section Analysis

This interim rule will identify OAO
awards management procedures for all
competitive and noncompetitive award
programs administered within OAO.
General OAO awards management
procedures are discussed in part 2500
subparts A, B, C, D and E. Part 2500
subpart F of this regulation provides

program-specific procedures for the
OASDFR Program.

Part 2500—0AQO Federal Financial
Assistance Programs—General Award
Administrative Procedures

A. Subpart A—General Information

The purpose of this subpart is to
establish the definitions and statutes
and regulations applicable to this part

B. Subpart B—Pre-Award: Solicitation
and Proposal

The purpose of this subpart is to
establish the solicitation criteria through
a Request for Proposals (RFP). This
subpart also identifies the type of
proposals to be submitted and OAO
eligibility requirements.

C. Subpart C—Pre-Award: Proposal
Review and Evaluation

The purpose of this subpart is to
establish the requirements for
reviewing, evaluating and selecting
proposals. This subpart also establishes
the OAO “Applicant Feedback” process.

D. Subpart D—Award

The purpose of this subpart is to
identify the OAO administrative
processes for spending program funds.
This subpart also establishes the OAO
award agreement which defines the
terms and conditions of the award.

E. Subpart E—Post-Award and Closeout

The purpose of this subpart is to
establish the OAO post-award and
closeout requirements. Subsequently,
this subpart also establishes the OAO
regulations in regard to cost-sharing and
matching, indirect cost, program
income, and financial and technical
reporting.

F. Subpart F—Outreach and Assistance
for Socially Disadvantaged Farmers and
Ranchers Program

The purpose of this subpart is to
establish the program-specific grants
and cooperative agreements
management procedures for the
OASDFR Program.

List of Subjects in 7 CFR Part 2500

Farmers, Federal aid programs, Grants
administration, Grant programs—
agriculture, Ranchers, Socially
disadvantaged groups.

For the reasons discussed in the
preamble, the Office of Advocacy and
Outreach, Departmental Management
adds chapter XXV, consisting of part
2500, to Title 7 of the Code of Federal
Regulations to read as follows:

Chapter XXV—Office of Advocacy and
Outreach

PART 2500—0AO FEDERAL
FINANCIAL ASSISTANCE
PROGRAMS—GENERAL AWARD
ADMINISTRATIVE PROCEDURES

Subpart A—General Information

Sec.

2500.001 Applicability of regulations.

2500.002 Definitions.

2500.003 Other applicable statutes and
regulations.

Subpart B—Pre-Award: Solicitation and
Proposals

2500.011
2500.012
2500.013
2500.014
2500.015

Competition.

Requests for proposals.

Types of proposals.

Eligibility requirements.

Content of a proposal.

2500.016 Submission of a proposal.

2500.017 Confidentiality of proposals and
awards.

2500.018 Electronic submission.

Subpart C—Pre-Award: Proposal Review
and Evaluation

2500.021
2500.022
2500.023

Guiding principles.
Preliminary proposal review.
Selection of reviewers.
2500.024 Evaluation criteria.
2500.025 Procedures to minimize or
eliminate duplication of effort.
2500.026 Applicant feedback.

Subpart D—Award
2500.031 Administration.

Subpart E—Post-Award and Closeout

2500.041
2500.042
2500.043
2500.044
2500.045
2500.046
2500.047
2500.048

Payment.

Cost sharing and matching.

Program income.

Indirect costs.

Technical reporting.

Financial reporting.

Project meetings.

Review of disallowed costs.

2500.049 Prior approvals.

2500.050 Suspension, termination, and
withholding of support.

2500.051 Debt collection.

2500.052 Award appeals procedures.

2500.053 Expiring appropriations.

2500.054 Monitoring scope, purpose, and
awardee responsibility.

2500.055 Audit.

2500.056 Civil rights.

Subpart F—Outreach and Assistance for
Socially Disadvantaged Farmers and
Ranchers Program

2500.101
2500.102
2500.103
2500.104
2500.105
2500.106
2500.107

Applicability of regulations.
Purpose.

Definitions.

Eligibility requirements.
Project types and priorities.
Funding restrictions.
Matching.

2500.108 Term of award.

2500.109 Program requirements.

Authority: 7 U.S.C. 6934, 7 U.S.C. 2279.
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Subpart A—General Information

§2500.001 Applicability of regulations.
The regulations in subparts A through
E of this part apply to the programs
authorized under section 14013 of the
FCEA to be administered within the
Office of Advocacy and Outreach
(OAQ). The purpose of this part is to set
forth regulations for competitive and
noncompetitive grants, cooperative
agreements, and other assistance
agreements awarded through OAO.

§2500.002 Definitions.

Applicant means the entity that has
submitted a proposal in response to an
OAO Request For Proposal (RFP).

Authorized Departmental Officer
(ADO) means the Secretary or any
employee of the Department with
delegated authority to issue or modify
award instruments on behalf of the
Secretary.

Authorized Organizational
Representative (AOR) means the
President or Chief Executive Officer of
the applicant organization or the
official, designated by the President or
Chief Executive Officer of the applicant
organization, who has the authority to
commit the resources of the
organization to the project.

Award means financial assistance that
provides support to accomplish a public
purpose. Awards may be grants,
cooperative agreements, or other
assistance agreements.

Award agreement means the
agreement between OAO and the
awardee which sets forth the terms and
conditions under which the OAO funds
will be made available. Award
agreement is used as a general term to
describe grant agreements, cooperative
agreements, and other assistance
agreements.

Award closeout means the process by
which the award operation is concluded
at the expiration of the award period or
following a decision to terminate the
award.

Award period means the timeframe of
the award from the beginning date to the
ending date as defined in the award
agreement.

Awardee means the entity designated
in the grant agreement, cooperative
agreement, or other assistance
agreement as the legal entity to which
the award is given.

Baseline monitoring is the minimum,
basic monitoring that will take place on
an ongoing basis throughout the lifetime
of every award.

Beginning date means the date the
award agreement is executed by the
awardee and OAO and from which costs
can be incurred.

Community-based organization
means a nongovernmental organization
with a well-defined constituency that
includes all or part of a particular
community.

Cooperative agreement means the
award of funds to an eligible awardee to
assist in meeting the costs of conducting
a project which is intended and
designed to accomplish the purpose of
the program as identified in the RFP,
and where substantial involvement is
expected between OAO and the awardee
when carrying out the activities
included in the agreement. This
agreement may also be referred to more
generally as an award.

Department means the U.S.
Department of Agriculture.

Disallowed costs means the use of
Federal financial assistance funds for
unauthorized activities or items as
stipulated in the applicable Federal cost
principles (2 CFR part 220, 2 CFR part
225, and 2 CFR part 230).

Ending date means the date the award
agreement is scheduled to be completed.
It is also the latest date award funds will
be provided under the award agreement,
without an approved time extension.

Participant means an individual or
entity that participates in awardee-led
activities funded under the award
agreement. Furthermore, a participant is
any individual or entity who has
applied for, otherwise participated in, or
received a payment, or other benefit as
a result of participating in an activity
funded by an OAO award.

Partnering means a joint effort among
two or more eligible entities with the
capacity to conduct projects intended
and designed to accomplish the purpose
of the program.

Program leader means the program
supervisor within OAO.

Project means activities supported
under an OAO award.

Project Director (PD) means the
individual designated by the awardee in
the proposal and award documentation,
and approved by the ADO who is
responsible for the direction and
management of the award.

Project Officer (PO) means an
individual within OAO who is
responsible for the programmatic
oversight of the award on behalf of the
Department.

Request for Proposals (RFP) means an
official USDA funding opportunity. At
OAO discretion, funding opportunities
may be referred to as request for
proposals, request for applications,
notice of funding availability, or
funding opportunity.

Review panel means an evaluation
process involving qualified individuals
within the relevant field to give advice

on the merit of proposals submitted to
OAO.

Secretary means the Secretary of
Agriculture and any other officer or
employee of the Department of
Agriculture to whom authority may be
delegated.

Terminate funding means the
cancellation of Federal assistance, in
whole or in part, at any time before the
ending date.

§2500.003 Other applicable statutes and
regulations.

Several Federal statutes and
regulations apply to proposals for
Federal assistance considered for review
and to grants and cooperative
agreements awarded by OAO. These
include, but are not limited to:

(a) 7 CFR Part 1, Subpart A—USDA
implementation of the Freedom of
Information Act;

(b) 7 CFR Part 3—USDA
implementation of OMB Circular No.
A-129, regarding debt management;

(c) Title VI of the Civil Rights Act of
1964 (Pub. L. 88-352), as amended,
which prohibits discrimination on the
basis of race, color, or national origin,
and 7 CFR part 15, subpart A (USDA
implementation);

(d) 7 CFR Part 3015—USDA Uniform
Federal Assistance Regulations,
implementing OMB directives and
incorporating provisions of the Federal
Grant and Cooperative Agreement Act of
1977, Public Law 95-224, 31 U.S.C.
§6301-6308, as well as general policy
requirements applicable to awardees of
Departmental financial assistance.

(e) 7 CFR Part 3016—USDA
implementation of Administrative
Requirements for Grants and
Cooperative Agreements to State and
Local Governments.

(f) 7 CFR Part 3017—USDA
implementation of Governmentwide
Debarment and Suspension
(Nonprocurement).

(g) 7 CFR Part 3018—USDA
implementation of Restrictions on
Lobbying. Imposes prohibitions and
requirements for disclosure and
certification related to lobbying on
awardees of Federal contracts, grants,
cooperative agreements, and loans.

(h) 7 CFR Part 3019—USDA
implementation of OMB Circular No.
A-110, Uniform Administrative
Requirements for Grants and
Agreements with Institutions of Higher
Education, Hospitals and Other Non-
Profit Organizations (now relocated at
2 CFR part 215).

(i) 7 CFR Part 3021—USDA
implementation of Governmentwide
Requirements for Drug-Free Workplace
(Financial Assistance).
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(j) 7 CFR Part 3052—USDA
implementation of OMB Circular No.
A-133, Audits of States, Local
Governments, and Non-Profit
Organizations.

(k) 7 U.S.C. 3318—conferring upon
the Secretary general authority to enter
into contracts, grants, and cooperative
agreements to further the research,
extension, or teaching programs in the
food and agricultural sciences of the
Department of Agriculture.

(}l)) 29 U.S.C. 794 (Section 504,
Rehabilitation Act of 1973) and 7 CFR
part 15b (USDA implementation of
statute)—prohibiting discrimination
based upon physical or mental handicap
in Federally assisted programs.

(m) 35 U.S.C. 200 et seq.—Bayh-Dole
Act, promoting the utilization of
inventions arising from federally
supported research or development;
encouraging maximum participation of
small business firms in federally
supported research and development
efforts; and promoting collaboration
between commercial concerns and
nonprofit organizations, including
universities, while ensuring that the
Government obtains sufficient rights in
federally supported inventions to meet
the needs of the Government and
protect the public against nonuse or
unreasonable use of inventions
(implementing regulations are contained
in 37 CFR part 401)

(n) Title IX of the Education
Amendment of 1972 (20 U.S.C. 1681—
1683 and 1685—1686), as amended,
which prohibits discrimination on the
basis of sex;

(o) Age Discrimination Act of 1975
(42 U.S.C. 6101-6107), as amended,
which prohibits discrimination on the
basis of age;

(p) Drug Abuse Office and Treatment
Act of 1972 (Pub. L. 92-255), as
amended, relating to nondiscrimination
on the basis of drug abuse;

(q) Comprehensive Alcohol Abuse
and Alcoholism Prevention, Treatment
and Rehabilitation Act of 1970 (Pub. L.
91-616), as amended, relating to
nondiscrimination on the basis of
alcohol abuse or alcoholism;

(r) Sections 523 and 527 of the Public
Health Service Act of 1912 (42 U.S.C.
290dd—-3 and 290ee-3), as amended,
relating to confidentiality of alcohol and
drug abuse patient records;

(s) Title VIII of the Civil Rights Act of
1968 (42 U.S.C. 3601 et seq.), as
amended, relating to nondiscrimination
in the sale, rental or financing of
housing;

(t) Any other nondiscrimination
provisions in the specific statute(s)
under which proposals for Federal
assistance are made, and the

requirements of any other
nondiscrimination statute(s) which may
apply to the proposal.

Subpart B—Pre-Award: Solicitation
and Proposals

§2500.011 Competition.

(a) Standards for competition. Except
as provided in paragraph (b) of this
section, OAO will enter into
discretionary grants or cooperative
agreement only after competition,
unless restricted by statute.

(b) Exception. The OAO ADO may
make a determination in writing that
competition is not deemed appropriate
for a particular transaction. Such
determination shall be limited to
transactions where it can be adequately
justified that a noncompetitive award is
in the best interest of the Federal
Government and necessary to the goals
of the program. Non-competitive
determinations will comply with
regulations established in 7 CFR
3015.158(d).

§2500.012 Requests for proposals.

(a) General. For each competitive
grant or cooperative agreement, OAO
will prepare a program solicitation (also
called a request for proposals (RFP)).
The RFP may include all or a portion of
the following items:

(1) Contact information.

(2) Catalog of Federal Domestic
Assistance (CFDA) number.

(3) Legislative authority and
background information.

(4) Purpose, priorities, and fund
availability.

(5) Program-specific eligibility
requirements.

(6) Program-specific restrictions on
the use of funds, if applicable.

(7) Matching requirements, if
applicable.

(8) Acceptable types of proposals.

(9) Types of projects to be given
priority consideration, including
maximum anticipated awards and
maximum project lengths, if applicable.

(10) Program areas, if applicable.

(11) Funding restrictions, if
applicable.

(12) Directions for obtaining
additional requests for proposals and
proposal forms.

(13) Information about how to obtain
proposal forms and the instructions for
completing such forms.

(14) Instructions and requirements for
submitting proposals, including
submission deadline(s).

(15) Explanation of the proposal
evaluation process.

(16) Specific evaluation criteria used
in the review process.

(17) Type of Federal assistance
awards (i.e., grants or cooperative
agreements).

(b) RFP variations. Where program-
specific requirements differ from the
requirements established in this part,
program solicitations will also address
any such variation(s). Variations may
occur in the following:

(1) Award management guidelines.

(2) Restrictions on the delegation of
fiscal responsibility.

(3) Required approval for changes to
project plans.

(4) Expected program outputs and
reporting requirements, if applicable.

(5) Applicable Federal statutes and
regulations.

(6) Confidential aspects of proposals
and awards, if applicable.

(7) Regulatory information.

(8) Definitions.

(9) Minimum and maximum budget
requests and whether proposals outside
of these limits will be returned without
further review.

(c) Program announcements.
Occasionally, OAO will issue a program
announcement (PA) to alert potential
applicants and the public about new
and ongoing funding opportunities.
These PAs may provide tentative due
dates and are released without
associated proposal packages. No
proposals are solicited under a PA. PAs
will be announced in the Federal
Register or on the OAO Web site.

§2500.013 Types of proposals.

The type of proposal acceptable may
vary by funding opportunity. The RFP
will stipulate what will be required for
submission to OAO in response to the
funding opportunity.

§2500.014 Eligibility requirements.

Program-specific eligibility
requirements appear in the subpart
applicable to each program and in the
corresponding RFPs.

§2500.015 Content of a proposal.

The RFP provides instructions on
how to access a funding opportunity.
The funding opportunity contains the
proposal package, which includes the
forms necessary for completion of a
proposal in response to the RFP. The
RFP will be posted on http://
www.Grants.gov. OAO may also publish
the RFP in the Federal Register.

§2500.016 Submission of a proposal.

The RFP will provide deadlines for
the submission of proposals. OAO may
issue separate RFPs and/or establish
separate deadlines for different types of
proposals, different award instruments,
or different topics or phases of the
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assistance programs. If proposals are not
received by applicable deadlines, they
will not be considered for funding.
Exceptions will be considered only
when extenuating circumstances exist,
as determined by OAO, and justification
and supporting documentation are
provided by the applicant. Conformance
with preparation and submission
instructions is required and will be
strictly enforced unless a deviation has
been approved. OAO may establish
additional requirements. OAO may
return without review proposals that are
not consistent with the RFP
instructions.

§2500.017 Confidentiality of proposals
and awards.

(a) General. Names of entities
submitting proposals, as well as
proposal contents and evaluations,
except to those involved in the review
process, will be kept confidential to the
extent permissible by law.

(b) Identifying confidential and
proprietary information in a proposal. If
a proposal contains proprietary
information that constitutes a trade
secret, proprietary commercial or
financial information, confidential
personal information, or data affecting
the national security, it will be treated
in confidence to the extent permitted by
law, provided that the information is
clearly marked by the applicant with the
term “‘confidential and proprietary
information.” In addition, the following
statement must be included at the
bottom of the project narrative or any
other attachment included in the
proposal that contains such information:
“The following pages (specify) contain
proprietary information which (name of
proposing organization) requests not to
be released to persons outside the
Government, except for purposes of
evaluation.”

(c) Disposition of proposals. By law,
OAO is required to make the final
decisions as to whether the information
is required to be kept in confidence.
Information contained in unsuccessful
proposals will remain the property of
the applicant. However, the Department
will retain for three years one file copy
of each proposal received; extra copies
will be destroyed. Public release of
information from any proposal
submitted will be subject to existing
legal requirements. Any proposal that is
funded will be considered an integral
part of the award and normally will be
made available to the public upon
request, except for information
designated proprietary by OAO.

(d) Submission of proprietary
information. The inclusion of
proprietary information is discouraged

unless it is necessary for the proper
evaluation of the proposal. If proprietary
information is to be included, it should
be limited, set apart from other text on

a separate page, and keyed to the text by
numbers. It should be confined to a few
critical technical items that, if disclosed,
could jeopardize the obtaining of foreign
or domestic patents. Trade secrets,
salaries, or other information that could
jeopardize commercial competitiveness
should be similarly keyed and presented
on a separate page. Proposals or reports
that attempt to restrict dissemination of
large amounts of information may be
found unacceptable by OAO and
constitute grounds for return of the
proposal without further consideration.
Without assuming any liability for
inadvertent disclosure, OAO will limit
dissemination of such information to its
employees and, where necessary for the
evaluation of the proposal, to outside
reviewers on a confidential basis.

§2500.018 Electronic submission.
Applicants and awardees are
encouraged, but not required, to submit
proposals and reports in electronic form
as prescribed in the RFP issued by OAO
and in the applicable award agreement.

Subpart C—Pre-Award: Proposal
Review and Evaluation

§2500.021 Guiding principles.

The guiding principle for Federal
assistance proposal review and
evaluation is to ensure that each
proposal is treated in a consistent and
fair manner. After the evaluation
process by the review panel, OAO will
provide an opportunity for applicant
feedback in as timely a manner as
possible.

§2500.022 Preliminary proposal review.

Prior to technical examination, a
preliminary review will be made of all
proposals for responsiveness to the
administrative requirements set forth in
the RFP. Proposals that do not meet the
administrative requirements may be
eliminated from program competition.
However, OAQ retains the right to
conduct discussions with applicants to
resolve technical and/or budget issues,
as deemed necessary by OAQ.

§2500.023 Selection of reviewers.

(a) Requirement. OAO is responsible
for performing a review of proposals
submitted to OAO competitive award
programs. The RFP will identify the
criteria that OAO will use for the
selection of the proposal review panel.

(b) Confidentiality. The identities of
reviewers will remain confidential to
the maximum extent possible.
Therefore, the names of reviewers will

not be released to applicants. Names of
applicants, as well as proposal content
and evaluation comments will be kept
confidential to the extent permitted by
law, except to those involved in the
review process. Reviewers will comply
with the above-mentioned
confidentiality guidelines.

(c) Conflicts of interest. During the
evaluation process, extreme care will be
taken to prevent any actual or perceived
conflicts of interest that may impact
review or evaluation. Reviewers are
expected to be in compliance with the
Conflict-of-Interest process made a part
of the RFP.

§2500.024 Evaluation criteria.

(a) General. To ensure any project
receiving funds from OAO is consistent
with the broad goals of the funding
program, the content of each proposal
submitted to OAO will be evaluated
based on a pre-determined set of review
criteria as indicated in the RFP.

(b) Guidance for reviewers. In order
that all potential applicants for a
program have similar opportunities to
compete for funds, all reviewers will
receive an orientation from the Program
Leader of the review criteria. Reviewers
are instructed to use those same
evaluation criteria, and only those
criteria, to judge the merit of the
proposals they review.

§2500.025 Procedures to minimize or
eliminate duplication of effort.

OAO may implement appropriate
business processes to minimize or
eliminate the awarding of Federal
assistance to projects that unnecessarily
duplicate activities already being
sponsored under other awards,
including awards made by other Federal
agencies.

§2500.026 Applicant feedback.

Unsuccessful applicants may submit a
request for applicant feedback in writing
to OAO within 10 days after receiving
written notice of not being selected for
further processing. Applicant feedback
requests are to be mailed to the Program
Leader at the address below, unless
otherwise stated in the “Notice of Non-
Selection” or in the RFP. At OAO’s
discretion, either written or oral
feedback will be provided to
unsuccessful applicants.

U.S. Department of Agriculture,
Departmental Management, Office of
Advocacy and Outreach, Atin: Program
Leader (Applicant Feedback), Whitten
Building, Rm. 520-A, stop 9821, 1400
Independence Avenue, SW.,
Washington, DC 20250-9821.
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Subpart D—Award

§2500.031 Administration.

(a) General. Within the limit of funds
available for such purpose, the OAO
ADO shall make Federal assistance
awards to those responsible, eligible
applicants whose proposals are judged
most meritorious under the procedures
set forth in the RFP. The date specified
by the OAO ADO as the effective date
of the award shall be no later than
September 30th of the Federal fiscal
year in which the project is approved
for support and funds are appropriated
for such purpose, unless otherwise
permitted by law. It should be noted
that the project need not be initiated on
the award effective date, but as soon
thereafter as practical so that project
goals may be attained within the funded
project period. All funds awarded by
OAO shall be expended solely for the
purpose for which the funds are
awarded in accordance with the
approved statement of work and budget,
the regulations, the terms and
conditions of the OAO award
agreement, the applicable Federal cost
principles, and the Department’s
assistance regulations (e.g., 7 CFR parts
3015, 3016, and 3019).

(b) Award agreement. The award
agreement and accompanying terms and
conditions will provide pertinent
instructions and information including,
at a minimum, the following:

(1) Legal name and address of
performing organization or institution to
which OAO has awarded a grant or
cooperative agreement.

(2) Title of project.

(3) Name(s) of Project Director(s).

(4) Identifying award number
assigned by OAQO.

(5) Project period.

(6) Total amount of OAO financial
assistance approved.

(7) Legal authority under which the
grant or cooperative agreement is
awarded.

(8) Appropriate CFDA number.

(9) Approved budget plan (that may
be referenced).

(10) Terms and Conditions

Subpart E—Post-Award and Closeout

§2500.041 Payment.

(a) General. All payments will be
made in advance unless a deviation is
accepted or as specified in paragraph (b)
of this section. All payments to the
awardee shall be made via the approved
electronic funds transfer (EFT) method.
Awardees are expected to request funds
via the federally-approved electronic
payment system for reimbursement in a
timely manner. Exact payment method

will be described in the terms and
conditions of the award agreement.

(b) Reimbursement method. OAO
shall use the reimbursement method if
it determines that advance payment is
not feasible or that the awardee does not
maintain or demonstrate the willingness
to maintain written procedures that
minimize the elapse of time between the
transfer of funds and disbursement by
the awardee, and financial management
systems that meet the standards for fund
control and accountability.

§2500.042 Cost sharing and matching.

(a) General. Awardees may be
required to match the Federal funds
received under an OAO award. The
required percentage of matching, type of
matching (e.g., cash and/or in-kind
contributions), sources of match (e.g.,
non-Federal), and whether OAQO has any
authority to waive the match will be
specified in the subpart applicable to
the specific Federal assistance program,
as well as in the RFP.

(b) Indirect costs as in-kind matching
contributions. Indirect costs may be
claimed under the Federal portion of the
award budget. However, unless
explicitly authorized in the RFP,
indirect costs may not be claimed on
both the Federal and nonfederal portion
of the award budget.

§2500.043 Program income.

(a) General. OAO shall apply the
standards set forth in this subpart in
requiring awardee organizations to
account for program income related to
projects financed in whole or in part
with Federal funds.

(b) Addition method. Unless
otherwise provided in the authorizing
statute, in accordance with the terms
and conditions of the award, program
income earned during the project period
shall be retained by the awardee and
shall be added to funds committed to
the project by OAO and the awardee
and used to further eligible project or
program objectives. Any specific
program deviations will be identified in
the individual subparts.

(c) Award terms and conditions.
Unless the program regulations
identified in the individual subpart
provide otherwise, awardees shall
follow the terms and conditions of the
OAO award. Such terms and conditions
will be made a part of the OAO award
agreement.

§2500.044

Indirect cost rates for grants and
cooperative agreements shall be
determined in accordance with the
applicable assistance regulations and

Indirect costs.

cost principles, unless superseded by
another authority.

§2500.045 Technical reporting.

All projects supported with Federal
funds under this part must be
documented according to the terms and
conditions of the OAO award
agreement.

§2500.046 Financial reporting.

(a) SF-425, Federal Financial Report.
As stated in the award terms and
conditions of the OAO award
agreement, a final SF-425, Federal
Financial Report, is due 90 days after
the expiration of the award and should
be submitted to OAO electronically. The
awardee shall report program outlays
and program income on the same
accounting basis (i.e., cash or accrual)
that it uses in its normal accounting
system. When submitting a final SF—
425, Federal Financial Report, the total
matching contribution, if required,
should be shown in the report. The final
SF—425 must not show any unliquidated
obligations. If the awardee still has valid
obligations that remain unpaid when
the report is due, it shall request an
extension of time for submitting the
report pursuant to paragraph (c) of this
section; submit a provisional report
(showing the unliquidated obligations)
by the due date; and submit a final
report when all obligations have been
liquidated, but no later than the
approved extension date. SF—425,
Federal Financial Reports, must be
submitted by all awardees, including
Federal agencies and national
laboratories.

(b) Awards with required matching.
For awards requiring a matching
contribution, an annual SF-425, Federal
Financial Report, is required and this
requirement will be indicated in the
terms and conditions of the OAO award
agreement, in which case it must be
submitted no later than 45 days
following the end of the budget or
reporting period.

(c) After the due date. Requests are
considered late when they are submitted
after the 90-day period following the
award expiration date. Requests to
submit a late final SF—425, Federal
Financial Report, will only be
considered, up to 30 days after the due
date, in extenuating circumstances. This
request should include a provisional
report pursuant to paragraph (a) of this
section, as well as an anticipated
submission date, a justification for the
late submission, and a justification for
the extenuating circumstances. If an
awardee needs to request additional
funds, procedures in paragraph (d) of
this section apply.
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(d) Overdue SF-425, Federal
Financial Reports. Awardees with
overdue SF—425, Federal Financial
Reports, or other required financial
reports (as identified in the award terms
and conditions), will have their
applicable balances in the approved
federal electronic funds transfer system
restricted or placed on “manual
review,” which restricts the awardee’s
ability to draw funds, thus requiring
prior approval from OAO. If any
remaining available balances are needed
by the awardee (beyond the 90-day
period following the award expiration
date) and the awardee has not requested
an extension to submit a final SF—425,
Financial Status Report, the awardee
will be required to contact OAO to
request permission to draw any
additional funds and will be required to
provide justification and documentation
to support the draw. Awardees also will
need to comply with procedures in
paragraph (c) of this section. OAO will
approve these draw requests only in
extenuating circumstances.

(e) Additional reporting requirements.
OAO may require forecasts of Federal
cash requirements in the ‘“‘Remarks”
section of the report; and when practical
and deemed necessary, OAO may
require awardees to report in the
“Remarks” section the amount of cash
advances received in excess of three
days (i.e., short narrative with
explanations of actions taken to reduce
the excess balances). When OAO needs
additional information or more frequent
reports, a special provision will be
added to the award terms and
conditions and identified in the OAO
award agreement. Should OAO
determine that an awardee’s accounting
system is inadequate, additional
pertinent information to further monitor
awards may be requested from the
awardee until such time as the system
is brought up to standard, as determined
by OAO. This additional reporting
requirement will be required via a
special provision to the award terms
and conditions of the OAO award
agreement.

§2500.047 Project meetings.

In addition to reviewing and
monitoring the status of progress and
final technical reports and financial
reports, OAO Project Officers may use
regular and periodic conference calls to
monitor the awardee’s performance as
well as conferences, workshops,
meetings, and symposia to not only
monitor the awards, but to facilitate
communication and the sharing of
project results. These opportunities also
serve to eliminate or minimize OAO
funding of unneeded duplicative project

activities. Required attendance at these
conference calls, conferences,
workshops, meetings, and symposia will
be identified in the RFP or award
document.

§2500.048 Review of disallowed costs.

(a) Notice. If the OAO Project Officer
(PO) determines that there is a basis for
disallowing a cost, OAO shall provide
the awardee written notice of its intent
to disallow the cost. The written notice
shall state the amount of the cost and
the factual and legal basis for
disallowing it.

(b) Awardee response. Within 60 days
of receiving written notice of the PO’s
intent to disallow the cost, the awardee
may respond with written evidence and
arguments to show the cost is allowable,
or that, for equitable, practical, or other
reasons, shall not recover all or part of
the amount, or that the recovery should
be made in installments. An extension
of time will be granted only in
extenuating circumstances.

(c) Decision. Within 60 days of
receiving the awardee’s written
response to the notice of intent to
disallow the cost, the PO shall issue a
management decision stating whether or
not the cost has been disallowed, the
reasons for the decision, and the method
of appeal that has been provided under
this section. If the awardee does not
respond to the written notice under
paragraph (a) of this section within the
time frame specified in paragraph (b) of
this section, the PO shall issue a
management decision on the basis of the
information available to it. The
management decision shall constitute
the final action with respect to whether
the cost is allowed or disallowed. In the
case of a questioned cost identified in
the context of an audit subject to 7 CFR
part 3052, the management decision
will constitute the management decision
under 7 CFR 3052.405(a).

(d) Demand for payment. If the
management decision under paragraph
(c) of this section constitutes a finding
that the cost is disallowed and,
therefore, that a debt is owed to the
Government, the PO shall provide the
required demand and notice pursuant to
7 CFR 3.11.

(e) Review process. Within 60 days of
receiving the demand and notice
referred to in paragraph (d) of this
section, the awardee may submit a
written request to the OAO Director for
a review of the final management
decision that the debt exists and the
amount of the debt. Within 60 days of
receiving the written request for a
review, the OAQ Director will issue a
final decision regarding the debt. A
review by the OAO Director or designee

constitutes an administrative review for
debts under 7 CFR part 3, subpart F.

§2500.049 Prior approvals.

(a) Subcontracts. No more than 50
percent of the award may be
subcontracted to other parties without
prior written approval of the ADO. Any
subcontract awarded to a Federal agency
under an award must have prior written
approval of the ADO. To request
approval, a justification for the
proposed subcontractual arrangements,
a performance statement, and a detailed
budget for the subcontract must be
submitted to the ADO.

(b) No-cost extensions of time—(1)
General. Awardees may initiate a one-
time no-cost extension of the expiration
date of the award of up to 12 months
unless one or more of the following
conditions apply: the terms and
conditions of the award prohibit the
extension; the extension requires
additional Federal funds; and the
extension involves any change in the
approved objectives or scope of the
project. For the first no-cost extension,
the awardee must notify OAO in writing
with the supporting reasons and revised
expiration date at least 10 days before
the expiration date specified in the
award.

(2) Additional requests for no-cost
extensions of time before expiration
date. When more than one no-cost
extension of time or an extension of
more than 12 months is required, the
extension(s) must be approved in
writing by the PO. The awardee must
submit a written request, which must be
received no later than 10 days prior to
the expiration date of the award, to the
PO. The request must contain, at a
minimum, the following information:
The length of the additional time
required to complete the project
objectives and a justification for the
extension; a summary of the progress to
date; an estimate of the funds expected
to remain unobligated on the scheduled
expiration date; a projected timetable to
complete the portion(s) of the project for
which the extension is being requested;
and signature of the AOR and the PD.

(3) Requests for no-cost extensions of
time after expiration date. OAO may
consider and approve requests for no-
cost extensions of time up to 120 days
following the expiration of the award.
These will be approved only for
extenuating circumstances, as
determined by OAO. The awardee’s
AOR must submit the requirements
identified under paragraph (b)(2) of this
section as well as an “‘extenuating
circumstance” justification and a
description of the actions taken by the
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awardee to minimize these requests in
the future.

(4) Other requirements. No-cost
extensions of time may not be exercised
merely for the purpose of using
unobligated balances.

§2500.050 Suspension, termination, and
withholding of support.

(a) General. If an awardee has failed
to materially comply with the terms and
conditions of the award, OAO may take
certain enforcement actions, including,
but not limited to, suspending the
award pending corrective action and
terminating the award for cause.

(b) Suspension. OAO generally will
suspend (rather than immediately
terminate) an award to allow the
awardee an opportunity to take
appropriate corrective action before
OAO makes a termination decision.
OAO may decide to terminate the award
if the awardee does not take appropriate
corrective action during the period of
suspension. OAO may terminate,
without first suspending, the award if
the deficiency is so serious as to warrant
immediate termination. Termination for
cause may be appealed under the terms
and conditions identified in the OAO
award agreement.

(c) Termination. An award also may
be terminated, partially or wholly, by
the awardee or by OAO with the
consent of the awardee. If the awardee
decides to terminate a portion of the
award, OAO may determine that the
remaining portion of the award will not
accomplish the purposes for which the
award was originally made. In any such
case, OAO will advise the awardee of
the possibility of termination of the
entire award and allow the awardee to
withdraw its termination request. If the
awardee does not withdraw its request
for partial termination, OAO may
initiate procedures to terminate the
entire award for cause.

§2500.051 Debt collection.

The collection of debts owed to OAO
by awardees, including those resulting
from cost disallowances, recovery of
funds, unobligated balances, or other
circumstances, are subject to the
Department’s debt collection procedures
as set forth in 7 CFR part 3, and, with
respect to cost disallowances,
§2500.048.

§2500.052 Award appeals procedures.

(a) General. OAO permits awardees to
appeal certain adverse post-award
administrative decisions made by OAO.
Such adverse decisions include:
Termination, in whole or in part, and
determination that an award is void. An
award may be terminated for failure of

the awardee to carry out its approved
project in accordance with the
applicable law and the terms and
conditions of award; or for failure of the
awardee otherwise to comply with any
law, regulation, assurance, term, or
condition applicable to the award.
Additionally, an award may be
determined to be void if, for example, it
was not authorized by statute or
regulation or because it was
fraudulently obtained. Appeals of
determinations regarding the
allowability of costs are subject to the
procedures in § 2500.048.

(b) Appeal Procedures. The formal
notification of an adverse determination
will contain a statement of the
awardee’s appeal rights. To appeal an
adverse determination, the awardee
must submit a request for review to the
OAO official specified in the
notification, detailing the nature of the
disagreement with the adverse
determination and providing supporting
documents in accordance with the
procedures contained in the
notification. The awardee’s request to
OAO for review must be received within
60 days after receipt of the written
notification of the adverse
determination; however, an extension
may be granted if the awardee can show
good cause why an extension is
warranted. OAO will carefully consider
the merits of all requests for appeals and
further reviews. However, at the
conclusion of the OAO appeal review
process, the OAO decision rendered on
the appeal is considered final. The
awardee will be notified in writing by
OAO of final appeal review
determinations.

§2500.053 Expiring appropriations.

(a) OAO awards supported with office
appropriations. Most OAO awards are
supported with annual appropriations.
On September 30th of the 5th fiscal year
after the period of availability for
obligation ends, the funds for these
appropriations accounts expire per 31
U.S.C. 1552 and the account is closed,
unless otherwise specified by law.
Funds that have not been drawn
through the approved electronic funds
transfer system, by the awardee or
disbursed through any other system or
method by August 31st of that fiscal
year are subject to be returned to the
U.S. Department of the Treasury after
that date. The August 31st requirement
also applies to awards with a 90-day
period concluding on a date after
August 31st of that fifth year.
Appropriations cannot be restored after
expiration of the accounts. More
specific instructions are provided in the
OAO award terms and conditions.

(b) OAO awards supported with funds
from other Federal agencies
(reimbursable funds). OAO may require
that all draws and reimbursements for
awards supported with reimbursable
funds (from other Federal agencies) be
completed prior to June 30th of the 5th
fiscal year after the period of availability
for obligation ends to allow for the
proper billing, collection, and close-out
of the associated interagency agreement
before the appropriations expire. The
June 30th requirement also applies to
awards with a 90-day period concluding
on a date after June 30th of that fifth
year. Appropriations cannot be restored
after expiration of the accounts. More
specific instructions are provided in the
terms and conditions of the OAO award
agreement.

§2500.055 Audit.

Awardees must comply with the audit
requirements of 7 CFR part 3052. The
audit requirements apply to the years in
which Federal financial assistance
funds are received and years in which
work is accomplished using these funds.

§2500.056 Civil rights.

Awardees must comply with the civil
rights requirements of 7 CFR part 15,
subpart A—USDA implementation of
Title VI of the Civil Rights Act of 1964,
as amended. In accordance, no person
in the United States shall, on the ground
of race, color, or national origin, be
excluded from participation in, be
denied the benefits of, or be otherwise
subjected to discrimination under any
program or activity for which the
recipient receives Federal financial
assistance and will immediately take
any measures necessary to effectuate
this agreement.

Subpart F—Outreach and Assistance
For Socially Disadvantaged Farmers
and Ranchers Program

§2500.101 Applicability of regulations.

The regulations in this subpart apply
to the Outreach and Assistance for
Socially Disadvantaged Farmers and
Ranchers (OASDFR) Program authorized
under section 2501 of the Food,
Agriculture, Conservation and Trade
Act 0of 1990 (7 U.S.C. 2279), as
amended. Unless otherwise specified in
this subpart, the requirements of 7 CFR
part 2500 subparts A through E will
apply in addition to the requirements
discussed in this subpart.

§2500.102 Purpose.

(a) The purpose of the OASDFR
Program is to make competitive awards
to provide outreach and technical
assistance to encourage and assist
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socially disadvantaged farmers and
ranchers in:

(1) Owning and operating farms,
ranches and non-industrial forest lands;
and

(2) In participating equitably in the
full range of agricultural programs
offered by the Department.

(b) The OASDFR Program awards
shall be used exclusively to:

(1) Enhance coordination of the
outreach, technical assistance, and
education efforts authorized under
agriculture programs;

(2) Assist in reaching current and
prospective socially disadvantaged
farmers, ranchers or forest landowners
in a linguistically appropriate manner;
and

(3) Improve the participation of those
farmers and ranchers in agricultural
programs.

§2500.103 Definitions.

The definitions provided in subpart A
apply to this subpart. In addition, the
definitions that apply specifically to the
OASDFR Program under this subpart
include:

Agriculture programs means those
programs administered within the
Department, by agencies including but
not limited to: Forest Service (FS),
Natural Resources Conservation Service
(NRCS), Farm Service Agency (FSA),
Risk Management Agency (RMA), Rural
Development (RD), Rural Business
Cooperative Service (RBCS), National
Institute of Food and Agriculture
(NIFA), and Agricultural Marketing
Service (AMS), and other such programs
as determined by the Department on a
case-by-case basis either at the OAO
Director’s initiative or in response to a
written request with supporting
explanation for inclusion of a program.
(For further details on specific programs
included under this subpart see 7 U.S.C.
2279(e)(3) or the RFP).

Alaska Native means a citizen of the
United States who is a person of one-
fourth or more Alaska Indian, Eskimo,
or Aleut blood, or combination thereof.
(For further specification, see 43 U.S.C
1602(b) or the RFP).

Alaska Native cooperative colleges
means an eligible post-secondary
educational institution that has an
enrollment of undergraduate full-time
equivalent students that is at least 20
percent Alaska Native students at the
time of submission of a proposal.

Assistance means providing
educational and technical assistance to
socially disadvantaged farmers,
ranchers, and forest landowners in
(1) owning and operating farms,
ranches, and non-industrial forest lands;
and

(2) in participating equitably in the full
range of agricultural programs offered
by the Department through workshops,
site visits and other means of contact in
a linguistically appropriate manner.

Farmer, rancher, or forest landowner
means the person who primarily
cultivates, operates, or manages a farm,
ranch, or forest for profit, either as
owner or tenant. A farm includes
livestock, dairy, poultry, fish, fruit, and
truck farms. It also includes plantations,
ranches, ranges, and orchards.

Hispanic-serving institution means an
eligible institution of higher education
that has an enrollment of undergraduate
full-time equivalent students that is at
least 25 percent Hispanic students at the
end of the award year immediately
preceding the date of submission of a
proposal (see 20 U.S.C. 1101a(5)).

Indian tribe means any Indian tribe,
band, nation, or other organized group
or community, including any Alaska
Native village or regional or village
corporation as defined in or established
pursuant to the Alaska Native Claims
Settlement Act (85 Stat. 688) (43 U.S.C.
1601 et seq.), which is recognized as
eligible for the special programs and
services provided by the United States
to Indians because of their status as
Indians. (For further specification, see
25 U.S.C. 450Db).

Indian tribal community college
means a post-secondary education
institution which is formally controlled,
or has been officially sanctioned, or
chartered, by the governing body of an
Indian tribe or tribes. (See 25 U.S.C.
1801(a)(4)).

Institution of higher education means
an educational institution in any State
that is a public or other nonprofit
institution that is legally authorized and
accredited by a nationally recognized
accrediting agency or association to
provide a program of education beyond
secondary education for which the
institution awards a bachelor’s degree.
(For further specification, see 20 U.S.C.
1001(a)).

Outreach means the use of formal and
informal educational materials and
activities in a linguistically appropriate
manner that serve to encourage and
assist socially disadvantaged farmers
and ranchers in:

(1) Owning and operating farms and
ranches; and in

(2) Participating equitably in the full
range of agricultural programs offered
by the Department.

Socially disadvantaged farmer,
rancher or forest landowner means a
farmer, rancher, or forest landowner
who is a member of a socially
disadvantaged group. (See 7 U.S.C.
2279(e)(2)).

Socially disadvantaged group means a
group whose members have been
subjected to racial or ethnic prejudice
because of their identity as members of
a group without regard to their
individual qualities. (See 7 U.S.C.
2279(e)(1)).

State means any of the 50 States of the
United States, the District of Columbia,
the Commonwealth of Puerto Rico,
Guam, the Virgin Islands of the United
States, American Samoa, the
Commonwealth of the Northern Mariana
Islands, and federally recognized Indian
tribes.

Supplemental funding means funding
to an existing awardee in addition to the
amount of the original award contained
in the grant or cooperative agreement.
Such additional funding is intended to
continue or expand work that is within
the scope of the original agreement and
statement of work.

Tribal organization means the
recognized governing body of any
Indian tribe. A tribal organization is any
legally established organization of
Indians which is controlled, sanctioned,
or chartered by such governing body or
which is democratically elected by the
adult members of the Indian
community. In any case where an award
is made to an organization to perform
services benefiting more than one
Indian tribe, the approval of each
participating Indian tribe shall be a
prerequisite to the making of such an
award. (See 25 U.S.C. 1603(25).

§2500.104 Eligibility requirements.

Proposals may be submitted by any of
the following:

(a) Any community-based
organization, network, or coalition of
community-based organizations that:

(1) Has demonstrated experience in
providing agricultural education or
other agriculturally related services to
socially disadvantaged farmers,
ranchers, and forest landowners;

(2) Has provided to the Secretary
documentary evidence of work with,
and on behalf of socially disadvantaged
farmers, ranchers, or forest landowners
during the three-year period preceding
the submission of a proposal for
assistance under this program; and

(3) Does not engage in activities
prohibited under Section 501(c)(3) of
the Internal Revenue Code of 1986.

(b) An 1890 institution or 1994
institution (as defined in 7 U.S.C. 7601),
including West Virginia State
University.

(c) An Indian tribal community
college or an Alaska Native cooperative
college.

(d) A Hispanic-serving institution (as
defined in 7 U.S.C. 3103).
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(e) Any other institution of higher
education (as defined in 20 U.S.C. 1001)
that has demonstrated experience in
providing agriculture education or other
agriculturally related services to socially
disadvantaged farmers, ranchers, and
forest landowners in a region.

(f) An Indian tribe (as defined in 25
U.S.C. 450b) or a national tribal
organization that has demonstrated
experience in providing agriculture
education or other agriculturally-related
services to socially disadvantaged
farmers, ranchers, and forest
landowners in a region.

(g) Other organizations or institutions
that received funding under this
program before January 1, 1996, but
only with respect to projects that the
Secretary considers are similar to
projects previously carried out by the
entity under this program.

§2500.105 Project types and priorities.

For each RFP, OAO may develop and
include the appropriate project types
and focus areas based on the critical
needs of the socially disadvantaged
farmer and rancher community. For
standard OASDFR projects, competitive
grants or cooperative agreements will be
awarded to support programs and
services, as appropriate, to encourage
and assist socially disadvantaged
farmers and ranchers in the following
focus areas:

(a) Owning and operating farms and
ranches;

(b) Participating equitably in the full
range of agricultural programs offered
by the Department; and

(c) Other areas as specified by the
Secretary in the RFP.

§2500.106 Funding restrictions.

Funds made available under this
subpart shall not be used for the
construction of a new building or
facility or the acquisition, expansion,
remodeling, or alteration of an existing
facility (including site grading and
improvement, and architect fees).

§2500.107 Matching.

Matching funds are not required as a
condition of receiving awards under this
subpart.

§2500.108 Term of award.

The award term will be defined in the
OAOQO award agreement, and can be later
amended upon approval of OAO.

§2500.109 Program requirements.

Grants and cooperative agreements
under this subpart shall address the
priorities in the Department that involve
providing outreach and technical
assistance to socially disadvantaged
farmers, ranchers, and forest

landowners to own and operate farms
and participate equitably in agricultural
programs; and other priorities as
determined by the Secretary.

Signed in Washington, DC, on October 14,
2011.
Pearlie S. Reed,

Assistant Secretary for Administration for the
Office of the Secretary.

[FR Doc. 2011-27108 Filed 10-25-11; 8:45 am]
BILLING CODE 3412-89-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2011-0750; Airspace
Docket No. 11-AAL-08]

Revision of Class E Airspace; Umiat,
AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises Class E
airspace at Umiat, AK, due to the
cancellation of two special instrument
approach procedures at the Umiat
Airport. The cancellation of these two
special instrument approach procedures
has made the transition airspace from
700 feet above the surface no longer
necessary for the safety of Instrument
Flight Rules (IFR) operations.

DATES: Effective 0901 UTC, December
15, 2011. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT:
Martha Dunn, AAL-538G, Federal
Aviation Administration, 222 West 7th
Avenue, Box 14, Anchorage, AK 99513—
7587; telephone number (907) 271—
5898; fax: (907) 271-2850; e-mail:
Martha.ctr.Dunn@faa.gov. Internet
address: http://www.faa.gov/about/
office_org/headquarters_offices/ato/
service units/systemops/fs/alaskan/
rulemaking/.

SUPPLEMENTARY INFORMATION:

History

On Wednesday, August 10, 2011, the
FAA published a notice of proposed
rulemaking (NPRM) in the Federal
Register to revise Class E airspace at
Umiat, AK (76 FR 49387).

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written

comments on the proposal to the FAA.
One comment was made regarding a
typing error within the final rule. This
error has been corrected.

The Class E airspace areas are
published in paragraphs 6002 and 6005,
respectively, of FAA Order 7400.9V,
Airspace Designations and Reporting
Points, signed September 9, 2011, and
effective September 15, 2011, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.
With the exception of editorial changes,
and the changes described above, this
rule is the same as that proposed in the
NPRM.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
revising Class E airspace at the Umiat
Airport, Umiat, AK, due to the
cancellation of two special instrument
approach procedures. The Class E
airspace extending upward from 700
above the surface is no longer necessary
for the safety and management of IFR
operations at the airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Because this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it reflects the changes in use of
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the Umiat Airport and is consistent with
the FAA’s continuing effort to safely
and efficiently use the navigable
airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9V,
Airspace Designations and Reporting
Points, signed September 9, 2011, and
effective September 15, 2011, is
amended as follows:

Paragraph 6005 Class E arspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Umiat, AK [Revised]
Umiat Airport, AK
(Lat. 69°22"16” N., long. 152°08’06” W.)

That airspace extending upward from
1,200 feet above the surface within a 73-mile
radius of the Umiat Airport, Alaska.

Issued in Anchorage, AK, on October 14,
2011.
Marshall G. Severson,
Acting Manager, Alaska Flight Services.
[FR Doc. 2011-27366 Filed 10-25—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97

[Docket No. 30808; Amdt. No. 3448]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective October 26,
2011. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 26,
2011.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/code _of federal
regulations/ibr_locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available
online free of charge. Visit http://www.
nfdc.faa.gov to register. Additionally,
individual SIAP and Takeoff Minimums
and ODP copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal

Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends title 14 of the Code of Federal
Regulations, part 97 (14 CFR part 97), by
establishing, amending, suspending, or
revoking SIAPS, Takeoff Minimums
and/or ODPS. The complete regulators
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under

5 U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms are FAA Forms 8260-3, 82604,
8260-5, 8260—15A, and 8260—15B when
required by an entry on 8260—-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
The advantages of incorporation by
reference are realized and publication of
the complete description of each SIAP,
Takeoff Minimums and ODP listed on
FAA forms is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAPs
and the effective dates of the, associated
Takeoff Minimums and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPS and Takeoff
Minimums and ODPS, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPS contained in this
amendment are based on the criteria
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contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPS and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedures before
adopting these SIAPS, Takeoff
Minimums and ODPs are impracticable
and contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule ” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, and
Navigation (air).

Issued in Washington, DC, on October 14,
2011.

Ray Towles,
Deputy Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, part 97 (14
CFR part 97) is amended by
establishing, amending, suspending, or
revoking Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0902 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:
AuthOI‘ity: 49 U.S.C. 106(g), 40103, 40106,

40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 17 NOV 2011

Troy, AL, Troy Muni, RADAR-1, Amdt 9

Show Low, AZ, Show Low Rgnl, RNAV
(GPS) RWY 24, Amdt 2A

Salinas, CA, Salinas Muni, Takeoff
Minimums and Obstacle DP, Amdt 4

Atlanta, GA, Hartsfield-Jackson Atlanta Intl,
Takeoff Minimums and Obstacle DP, Amdt
4A

Newton, KS, Newton-City-Gounty, Takeoff
Minimums and Obstacle DP, Orig

Fayetteville, NC, Fayetteville Rgnl/Grannis
Field, ILS OR LOC/DME RWY 4, Amdt 16

Teterboro, NJ, Teterboro, RNAV (GPS)-C,
Orig, CANCELLED

Teterboro, NJ, Teterboro, RNAV (GPS) X
RWY 6,0rig

Watertown, NY, Watertown Intl, Takeoff
Minimums and Obstacle DP, Amdt 1

Fairview, OK, Fairview Muni, Takeoff
Minimums and Obstacle DP, Amdt 3

Guymon, OK, Guymon Muni, GPS RWY 36,
Orig-A, CANCELLED

Guymon, OK, Guymon Muni, RNAV (GPS)
RWY 18, Amdt 1

Guymon, OK, Guymon Muni, RNAV (GPS)
RWY 36, Orig

Guymon, OK, Guymon Muni, Takeoff
Minimums and Obstacle DP, Amdt 1

Norman, OK, University of Oklahoma
Westheimer, ILS OR LOC RWY 17, Amdt
1A

Jasper, TN, Marion County-Brown Field,
Takeoff Minimums and Obstacle DP, Amdt
2

Portland, TN, Portland Muni, GPS RWY 19,
Orig, CANCELLED

Portland, TN, Portland Muni, RNAV (GPS)
RWY 1, Orig

Portland, TN, Portland Muni, RNAV (GPS)
RWY 19, Orig

Pulaski, TN, Abernathy Field, RNAV (GPS)
RWY 16, Amdt 2

Pulaski, TN, Abernathy Field, RNAV (GPS)
RWY 34, Amdt 2

Pulaski, TN, Abernathy Field, Takeoff
Minimums and Obstacle DP, Amdt 4

Rogersville, TN, Hawkins County, Takeoff
Minimums and Obstacle DP, Amdt 2

Amarillo, TX, Tradewind, Takeoff Minimums
and Obstacle DP, Amdt 3

Lancaster, TX, Lancaster Rgnl, NDB RWY 31,
Amdt 3, CANCELLED

Yakima, WA, Yakima Air Terminal/
Mcallister Field, RNAV (RNP) Y RWY 27,
Orig-A

Effective 15 DEC 2011

Savoonga, AK, Savoonga, RNAV (GPS) RWY
5, Amdt 1

Savoonga, AK, Savoonga, RNAV (GPS) RWY
23, Amdt 1

Shungnak, AK, Shungnak, RNAV (GPS) RWY
9, Amdt 2

Shungnak, AK, Shungnak, RNAV (GPS) RWY
27, Amdt 2

Hamilton, AL, Marion County-Rankin Fite,
Takeoff Minimums and Obstacle DP, Amdt
1

Prattville, AL, Prattville-Grouby Field,
Takeoff Minimums and Obstacle DP, Amdt
1

Reform, AL, North Pickens, Takeoff
Minimums and Obstacle DP, Amdt 1

McGehee, AR, McGehee Muni, Takeoff
Minimums and Obstacle DP, Orig

Mesa, AZ, Falcon Fld, RNAV (GPS) RWY 4L,
Amdt 1

Mesa, AZ, Falcon Fld, RNAV (GPS) RWY 4R,
Amdt 1

Atwater, CA, Castle, ILS OR LOC/DME RWY
31, Amdt 2C

Atwater, CA, Castle, RNAV (GPS) RWY 13,
Orig-B

Atwater, CA, Castle, RNAV (GPS) RWY 31,
Orig-B

Atwater, CA, Castle, Takeoff Minimums and
Obstacle DP, Amdt 1A

Atwater, CA, Castle, VOR/DME RWY 31,
Amdt 1B

Davis/Woodland/Winters, CA, Yolo County,
RNAV (GPS) RWY 34, Amdt 2

Denver, CO, Rocky Mountain Metropolitan,
ILS ORLOC Y RWY 29R, Amdt 14

Denver, CO, Rocky Mountain Metropolitan,
ILS OR LOC Z RWY 29R, Orig

Denver, CO, Rocky Mountain Metropolitan,
RNAV (GPS) RWY 29L, Amdt 1

Denver, CO, Rocky Mountain Metropolitan,
RNAYV (GPS) RWY 29R, Amdt 1

Miami, FL, Opa-Locka Executive, GPS RWY
9L, Orig B, CANCELLED

Miami, FL, Opa—Locka Executive, GPS RWY
27R, Orig B, CANCELLED

Miami, FL, Opa-Locka Executive, ILS OR
LOC RWY 9L, Amdt 5

Miami, FL, Opa-Locka Executive, ILS OR
LOC RWY 12, Amdt 2

Miami, FL, Opa—Locka Executive, ILS OR
LOC RWY 27R, Amdt 1

Miami, FL, Opa—Locka Executive, RNAV
(GPS) RWY 9L, Orig

Miami, FL, Opa—Locka Executive, RNAV
(GPS) RWY 12, Orig

Miami, FL, Opa-Locka Executive, RNAV
(GPS) RWY 27R, Orig

Miami, FL, Opa-Locka Executive, Takeoff
Minimums and Obstacle DP, Amdt 9

Sebring, FL, Sebring Rgnl, RNAV (GPS) RWY
14, Orig

Sebring, FL, Sebring Rgnl, RNAV (GPS) RWY
32, Orig

Waynesboro, GA, Burke County, NDB RWY
8, Amdt 2B, CANCELLED

Cedar Rapids, IA, The Eastern Iowa, ILS OR
LOC RWY 27. Amdt 6B

Boise, ID, Boise Air Terminal/Gowen Fld,
VOR/DME OR TACAN RWY 10L, Amdt 2

Boise, ID, Boise Air Terminal/Gowen Fld,
VOR/DME RWY 10R, Amdt 1

Abilene, KS, Abilene Muni, Takeoff
Minimums and Obstacle DP, Orig

Marysville, KS, Marysville, NDB RWY 34,
Amdt 5, CANCELLED

Moundridge, KS, Moundridge Muni, Takeoff
Minimums and Obstacle DP, Orig

Paola, KS, Miami County, Takeoff Minimums
and Obstacle DP, Orig

Indianola, MS, Indianola Muni, NDB RWY
18, Amdt 5A, CANCELLED

Indianola, MS, Indianola Muni, NDB RWY
36, Amdt 5A, CANCELLED

Lewistown, MT, Lewistown Muni, RNAV
(GPS) RWY 8, Amdt 1A

Rochester, NY, Greater Rochester Intl,
Takeoff Minimums and Obstacle DP, Amdt
7

Aurora, OR, Aurora State, Takeoff Minimums
and Obstacle DP, Amdt 3

North Bend, OR, Southwest Oregon Rgnl,
NDB RWY 4, Amdt 5A
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North Bend, OR, Southwest Oregon Rgnl,
RNAV (GPS) Y RWY 4, Orig-A

North Bend, OR, Southwest Oregon Rgnl,
VOR-A, Amdt 5A

North Bend, OR, Southwest Oregon Rgnl,
VOR/DME-B, Amdt 4A

Scappoose, OR, Scappoose Industrial
Airpark, LOC/DME RWY 15, Amdt 2

Bay City, TX, Bay City Muni, Takeoff
Minimums and Obstacle DP, Orig

Denton, TX, Denton Muni, ILS OR LOC RWY
18, Amdt 9

Devine, TX, Devine Muni, Takeoff
Minimums and Obstacle DP, Amdt 1

Kenedy, TX, Karnes County, RNAV (GPS)
RWY 16, Orig

Kenedy, TX, Karnes County, RNAV (GPS)
RWY 34, Orig

Kenedy, TX, Karnes County, VOR/DME-A,
Amdt 7

Paducah, TX, Dan E. Richards Muni, Takeoff
Minimums and Obstacle DP, Orig

Williamsburg, VA, Williamsburg-Jamestown,
Takeoff Minimums and Obstacle DP, Amdt
2

Walla Walla, WA, Walla Walla Rgnl, NDB
RWY 20, Amdt 6

Milwaukee, WI, General Mitchell Intl, ILS OR
LOC RWY 19R, Amdt 12

Phillips, WI, Price County, Takeoff
Minimums and Obstacle DP, Amdt 1

Fairmont, WV, Fairmont Muni-Frankman
Field, VOR/DME-A, Amdt 1

[FR Doc. 2011-27371 Filed 10-25-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 774

The Commerce Control List

CFR Correction

In Title 15 of the Code of Federal
Regulations, Parts 300-799, revised as of
January 1, 2011, in Supplement No. 1 to
Part 774, in ECCN 2B008, the “Items”
paragraph on page 719 is revised to read
as follows:

Supplement No. 1 to PART 774—THE
COMMERCE CONTROL LIST

* * * * *

2B008 Assemblies or Units, Specially
Designed for Machine Tools, or
Dimensional Inspection or Measuring
Systems and Equipment, as Follows
(See List of Items Controlled).

Items:

a. Linear position feedback units (e.g.,
inductive type devices, graduated
scales, infrared systems or ““laser”
systems) having an overall “accuracy”
less (better) than (800 + (600 x L x
1073)) nm (L equals the effective length
in mm);

N.B.: For “laser” systems see also
2B006.b.1.c and d.

b. Rotary position feedback units (e.g.,
inductive type devices, graduated
scales, infrared systems or ‘“‘laser”
systems) having an “accuracy” less
(better) than 0.00025°;

N.B.: For “laser”” systems see also
2B006.b.2.

c. “Compound rotary tables” and
“tilting spindles”, capable of upgrading,
according to the manufacturer’s
specifications, machine tools to or above
the levels controlled by 2B001 to 2B009.
* * * * *

[FR Doc. 201127753 Filed 10-25-11; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 774

The Commerce Control List
CFR Correction

In Title 15 of the Code of Federal
Regulations, Parts 300-799, revised as of
January 1, 2011, on page 684, in
Supplement No. 1 to Part 774, in ECCN
1C118, the “Items” paragraph is revised
to read as follows:

Supplement No. 1 to PART 774—THE
COMMERCE CONTROL LIST

* * * * *

1C118 Titanium-stabilized duplex
stainless steel (Ti-DSS), having all of the
following characteristics (see List of
Items Controlled).

* * * * *

Items:

a. Having all of the following
characteristics:

a.1. Containing 17.0-23.0 weight
percent chromium and 4.5-7.0 weight
percent nickel;

a.2. Having a titanium content of
greater than 0.10 weight percent; and

a.3. A ferritic-austenitic
microstructure (also referred to as a two-
phase microstructure) of which at least
10 percent is austenite by volume
(according to ASTM E-1181-87 or
national equivalents), and

b. Having any of the following forms:

b.1. Ingots or bars having a size of 100
mm or more in each dimension;

b.2. Sheets having a width of 600 mm
or more and a thickness of 3 mm or less;
or

b.3. Tubes having an outer diameter of
600 mm or more and a wall thickness
of 3 mm or less.

* * * * *
[FR Doc. 201127751 Filed 10-25-11; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301

[TD 9553]

RIN 1545-BH90

Disregarded Entities; Excise Taxes and
Employment Taxes

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations relating to disregarded
entities and excise taxes. These
regulations also make conforming
changes to the tax liability rule for
disregarded entities and the treatment of
entity rule for disregarded entities with
respect to employment taxes. These
regulations affect disregarded entities in
general and, in particular, disregarded
entities that pay or pay over certain
federal excise taxes or that are required
to be registered by the IRS.

DATES: Effective Date: These regulations
are effective on October 26, 2011.
Applicability Date: For dates of
applicability, see §§ 301.7701-2(e)(2),
301.7701-2(e)(5), and 301.7701-2(e)(6).
FOR FURTHER INFORMATION CONTACT:
Michael H. Beker, (202) 622—3070 (not
a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to the Procedure and Administration
Regulations (26 CFR part 301) under
section 7701 of the Internal Revenue
Code (Code).

Temporary regulations (TD 9462, 74
FR 46903) and a cross-reference notice
of proposed rulemaking (REG-116614—
08, 74 FR 46957) were published in the
Federal Register on September 14, 2009
(the 2009 proposed regulations). On
October 14, 2009, corrections to the
temporary regulations (74 FR 52677)
and to the cross-reference notice of
proposed rulemaking (74 FR 52708)
were published in the Federal Register.

The 2009 proposed regulations clarify
that a single-owner eligible entity that is
disregarded as an entity separate from
its owner for any purpose under
§301.7701-2, but regarded as an entity
for certain excise tax purposes under
§301.7701-2(c)(2)(v), is treated as a
corporation with respect to those excise
taxes. In addition, the 2009 proposed
regulations make conforming changes to
the tax liability rule for disregarded
entities in § 301.7701-2(c)(2)(iii) and the
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treatment of entity rule for disregarded
entities with respect to employment
taxes in § 301.7701-2(c)(2)(iv)(B).

No public hearing was requested or
held. One written comment was
received. After consideration of the
comment, the proposed regulations are
adopted by this Treasury decision and
the temporary regulations are removed.

Summary of the Comment and
Explanation of Provisions

A. Air Transportation Excise Tax

The commenter asked whether an
amount paid to a single-member limited
liability company (SMLLC) by its owner
for air transportation provided to its
owner will be deemed to be paid to a
separate corporation and therefore
subject to federal transportation excise
taxes under section 4261.

On August 16, 2007, final regulations
under § 301.7701-2(c)(2)(v)(A) were
published in the Federal Register (TD
9356, 72 FR 45891) (the 2007 final
regulations). The 2007 final regulations
provide that a single-owner eligible
entity that is disregarded as an entity
separate from its owner for Federal tax
purposes is treated as a separate entity
for certain excise tax purposes,
including Federal tax liabilities imposed
by Chapter 33 of the Code. Under this
rule, amounts paid after December 31,
2007, to an SMLLC by its owner for air
transportation are subject to the tax
imposed by section 4261. The
commenter suggested that the rule in
the 2007 final regulations created a tax
liability where one did not exist before.

Prior to the adoption of the
§301.7701-2 regulations in 1997,
amounts paid from one state law entity
to another for air transportation were
potentially subject to the section 4261
tax, regardless of the relationship
between the entities. See for example,
Rev. Ruls. 76-394 (1976—2 CB 355) and
70-325 (1970-1 CB 231), which involve
transportation between related
corporations and between corporations
and their shareholders. Because there
are separate and distinct entities in each
case, these rulings hold that payments
made from one entity to another for
taxable air transportation are ‘“‘amounts
paid” for purposes of the section 4261
tax. While section 4282 provides a
limited exception in the case of air
transportation excise taxes for certain
affiliated groups that do not offer air
transportation services to non-affiliated
members, no exception had been
provided prior to 1997 for other
situations.

The adoption of the §301.7701-2
regulations in 1997 departed from this
long-standing precedent by making

those previously taxable transactions no
longer subject to excise tax when the
owner of an eligible entity elected to be
a disregarded entity. The 2007
regulations merely restored the long-
standing and reasonable pre-1997 rule.
Accordingly, the final regulations retain
the rule that excise taxes imposed on
amounts paid for covered services (such
as air transportation) apply to amounts
paid between state law entities for such
services (unless a statutory exception
applies).

B. Indoor Tanning Services Excise Tax

After the 2009 proposed regulations
were published, section 10907 of the
Patient Protection and Affordable Care
Act, Public Law 111-148 (124 Stat. 119
(2010)) added new Chapter 49 to the
Code, which contains an excise tax on
amounts paid for indoor tanning
services under new section 5000B. The
IRS and Treasury Department are aware
of issues relating to the treatment of
qualified subchapter S subsidiaries and
single-owner eligible entities that are
disregarded as entities separate from
their owners with respect to tax
liabilities imposed by Chapter 49 of the
Code. The issues are similar to those
addressed in § 301.7701-2(c)(2)(v).
Accordingly, the IRS and the Treasury
Department plan to issue regulations
addressing the treatment of those
entities with respect to tax liabilities
imposed by Chapter 49 of the Code.

C. Firearms Excise Tax and Harbor
Maintenance Tax

The rules in the final regulations do
not apply to the firearms excise tax
administered by the Alcohol and
Tobacco Tax and Trade Bureau (TTB)
and the harbor maintenance tax
administered by U.S. Customs and
Border Protection (Customs). Rules in
26 CFR part 301 generally do not apply
for purposes of these taxes and
taxpayers should not assume that a
single owner entity will be disregarded
under applicable TTB or Customs rules.

Availability of IRS Documents

The IRS revenue rulings cited in this
preamble are published in the Internal
Revenue Cumulative Bulletin and are
available from the Superintendent of
Documents, P.O. Box 371954,
Pittsburgh, PA 15250-7954.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure

Act (5 U.S.C. chapter 5) does not apply
to these regulations, and, because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the
proposed regulations preceding these
regulations were submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Michael H. Beker, Office
of the Associate Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and the Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805. * * *

m Par. 2. Section 301.7701-2 is
amended by:
m 1. Revising paragraphs (c)(2)(iii),
(c)(2)(iv)(B), (c)(2)(v)(B), (c)(2)(v)(C)
Example (iv), (e)(2), and (e)(6).
m 2. Adding two sentences at the end of
paragraph (e)(5).

The additions and revisions read as
follows:

§301.7701-2 Business entities;
definitions.

* * * * *

(C) * *x %

(2) * *x %

(iii) Tax liabilities of certain
disregarded entities—(A) In general. An
entity that is disregarded as separate
from its owner for any purpose under
this section is treated as an entity
separate from its owner for purposes
of—

(1) Federal tax liabilities of the entity
with respect to any taxable period for
which the entity was not disregarded;

(2) Federal tax liabilities of any other
entity for which the entity is liable; and

(3) Refunds or credits of Federal tax.
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(B) Examples. The following
examples illustrate the application of
paragraph (c)(2)(iii)(A) of this section:

Example 1. In 2006, X, a domestic
corporation that reports its taxes on a
calendar year basis, merges into Z, a
domestic LLC wholly owned by Y that is
disregarded as an entity separate from Y, in
a state law merger. X was not a member of
a consolidated group at any time during its
taxable year ending in December 2005. Under
the applicable state law, Z is the successor
to X and is liable for all of X’s debts. In 2009,
the Internal Revenue Service (IRS) seeks to
extend the period of limitations on
assessment for X’s 2005 taxable year. Because
Z is the successor to X and is liable for X’s
2005 taxes that remain unpaid, Z is the
proper party to sign the consent to extend the
period of limitations.

Example 2. The facts are the same as in
Example 1, except that in 2007, the IRS
determines that X miscalculated and
underreported its income tax liability for
2005. Because Z is the successor to X and is
liable for X’s 2005 taxes that remain unpaid,
the deficiency may be assessed against Z and,
in the event that Z fails to pay the liability
after notice and demand, a general tax lien
will arise against all of Z’s property and
rights to property.

(iv) * % %

(B) Treatment of entity. An entity that
is disregarded as an entity separate from
its owner for any purpose under this
section is treated as a corporation with
respect to taxes imposed under Subtitle
C—Employment Taxes and Collection of
Income Tax (Chapters 21, 22, 23, 23A,
24, and 25 of the Internal Revenue
Code).

* * * * *

(V) R

(B) Treatment of entity. An entity that
is disregarded as an entity separate from
its owner for any purpose under this
section is treated as a corporation with
respect to items described in paragraph
(c)(2)(v)(A) of this section.

(C] * k%

Example.

(iv) Assume the same facts as in
paragraph (c)(2)(v)(C) Example (i) and
(ii) of this section. If LLCB does not pay
the tax on its sale of coal under chapter
32 of the Internal Revenue Code, any
notice of lien the Internal Revenue
Service files will be filed as if LLCB

were a corporation.
* * * * *

* x %

(e) * k%

(2) Paragraph (c)(2)(iii) of this section
applies on and after September 14,
2009. For rules that apply before
September 14, 2009, see 26 CFR part
301, revised as of April 1, 2009.

(5) * * * However, paragraph
(c)(2)(iv)(B) of this section applies with
respect to wages paid on or after

September 14, 2009. For rules that apply
before September 14, 2009, see 26 CFR
part 301 revised as of April 1, 2009.

(6)(i) Except as provided in this
paragraph (e)(6), paragraph (c)(2)(v) of
this section applies to liabilities
imposed and actions first required or
permitted in periods beginning on or
after January 1, 2008.

(ii) Paragraphs (c)(2)(v)(B) and
(c)(2)(v)(C) Example (iv) of this section
apply on and after September 14, 2009.
*

* * * *

§301.7701-2T [Removed]

m Par. 3. Section 301.7701-2T is
removed.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: October 18, 2011.
Emily S. McMahon,

Acting, Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. 201127720 Filed 10-25-11; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2011-0960]

Drawbridge Operation Regulations;
Trent River, New Bern, NC

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has issued a temporary
deviation from the regulations
governing the operation of the US 70
(Alfred Cunningham) Bridge, at mile
0.0, over the Trent River, at New Bern,
NC. The deviation restricts the
operation of the draw span to facilitate
the general maintenance of the Bridge.
DATES: This deviation is effective from
8 p.m. October 26, 2011 through 11:59
p-m. on October 27, 2011.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2011—
0960 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0960 in the “Keywords”
box, and then clicking “Search”. This
material is also available for inspection
or copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey

Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal
Holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Bill H. Brazier, Bridge
Management Specialist, Fifth Coast
Guard District, telephone (757) 398—
6422, e-mail Bill. H.Brazier@uscg.mil. If
you have questions on reviewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, (202) 366—
9826.

SUPPLEMENTARY INFORMATION: The North
Carolina Department of Transportation
(NCDOT), who owns and operates this
bascule lift bridge, has requested a
temporary deviation from the current
operating regulations set out in 33 CFR
117.843(a), to facilitate the general
maintenance of the bridge.

In the closed position to vessels, the
US 70 (Alfred Cunningham) Bridge, at
mile 0.0, at New Bern, NC has a vertical
clearance of 14 feet, above mean high
water.

Under this temporary deviation, the
drawbridge will be closed to vessels
requiring an opening each day from 8
p.m. until 11:59 p.m. on October 26,
2011 and October 27, 2011. There are no
alternate routes for vessels transiting
this section of the Trent River.

The Coast Guard reviewed the 2010
drawbridge logs provided by NCDOT. In
the month of October 2010, between the
hours of 8 p.m. and 11:59 p.m., there
were approximately four recorded
vessel openings of the drawbridge. The
drawbridge will be able to open for
emergencies. Most vessel traffic
utilizing this bridge consists of
recreational boaters. October is outside
of the high recreational boating season
therefore, only a small number of
boaters may be affected by this
temporary closure. There are no
alternate routes on this section of Trent
River. Vessels that can pass through the
bridge in the closed position may do so
at any time.

The Coast Guard will inform all users
of the waterway through our Local and
Broadcast Notice to Mariners of the
closure periods for the bridge so that
vessels can arrange their transits to
minimize any impacts caused by the
temporary deviation.

In accordance with 33 CFR 117.35(e),
the draw must return to its original
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.
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Dated: October 18, 2011.
Waverly W. Gregory, Jr.,

Bridge Program Manager, By direction of the
Commander, Fifth Coast Guard District.

[FR Doc. 2011-27721 Filed 10-25-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2011-0972]
Drawbridge Operation Regulation;
Nanticoke, Seaford, DE

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the SR 13 Bridge across
the Nanticoke River, mile 39.6, at
Seaford, DE. The deviation is necessary
to accommodate the cleaning and
painting of the bridge. This deviation
allows the bridge to remain in the
closed position throughout the month of
November to facilitate the maintenance
work.

DATES: This deviation is effective from
12:01 a.m. on November 1, 2011 to
11:59 on November 30, 2011.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2011—
0972 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0972 in the “Keyword”
box and then clicking “Search”. They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Lindsey Middleton, Bridge
Management Specialist, Coast Guard;
telephone 757-398-6629, e-mail
Lindsey.R.Middleton@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: Marinis
Bros. Inc., on behalf of Delaware
Department of Transportation (DelDOT),
has requested a temporary deviation
from the current operating regulation of

the SR 13 Bridge across the Nanticoke
River, mile 39.6, at Seaford, DE. The
requested deviation is to accommodate
painting and cleaning of the bridge. The
vertical clearance of this single-leaf
bascule bridge is three feet at mean high
water (MHW) in the closed position and
unlimited in the open position. During
this deviation period, the vertical
clearance will be limited to one foot at
MHW due to the scaffolding that will be
used for the maintenance of the bridge.
The bridge will remain in the closed
position for the entire month. In critical
situations the bridge will be able to
open if at least 24 hours of notice is
given. There are no alternate routes
available to vessels.

The current operating schedule for the
bridge is set out in 33 CFR 117.243(b).
According to that schedule, during the
month of November the bridge shall
open on signal, except that from 6 p.m.
to 8 a.m. Monday through Friday and
3:30 p.m. through 7:30 a.m. Saturday
and Sunday, if at least four hours notice
is given.

Logs from November 2010 have
shown that there were 20 openings for
the entire month. Sixteen of those
openings were on November 13th and
14th. The openings were due to a Bass
Fishing Tournament; however, the
tournament is not scheduled for this
year minimizing the amount of
anticipated openings. The majority of
vessel traffic utilizing this waterway is
recreational boaters. There is one
mariner that requests most of the bridge
openings throughout the winter months.
Marinis Bros., Inc. has coordinated with
this mariner. DelDOT has coordinated
with the town concerning the month
long bridge closure as well. The Coast
Guard will inform all other users of the
waterway through our Local and
Broadcast Notices to Mariners so that
mariners can arrange their transits to
minimize any impact caused by the
temporary deviation. The Coast Guard
will also require the bridge owner to
post signs on either side of the bridge
notifying mariners of the temporary
regulation change.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: October 12, 2011.

Waverly W. Gregory, Jr.,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2011-27722 Filed 10-25-11; 8:45 am]
BILLING CODE 9110-04-P

POSTAL SERVICE
39 CFR Part 241

Post Office Organization and
Administration: Establishment,
Classification, and Discontinuance
AGENCY: Postal Service.

ACTION: Final rule.

SUMMARY: The Postal Service is
amending its regulations to improve the
administration of the Post Office closing
and consolidation process. This final
rule adopts changes to Postal Service
regulations pertaining to the definition
of “consolidation” and the staffing of
Post Offices.

DATES: Effective Date: December 1, 2011.

FOR FURTHER INFORMATION CONTACT: Jim
Boldt, (202) 268—6799.

SUPPLEMENTARY INFORMATION: On March
31, 2011, the Postal Service published a
proposed rule in the Federal Register
(76 FR 17794) to improve the process for
discontinuing Post Offices and other
Postal Service-operated retail facilities.
The proposed rule also included various
proposals to apply certain
discontinuance procedures to all retail
facilities operated by Postal Service
employees. The Postal Service requested
comments on the proposed rule.

On July 13, 2011, the Postal Service
published an initial final rule (76 FR
41413), with minor corrections
published on July 21, 2011 (76 FR
43898). That final rule responded to
comments and made numerous changes
from the proposed rule, resulting in
revised regulations that took effect on
July 14, 2011. In the final rule, the
Postal Service noted that certain aspects
of the proposed rule were subject to
then-ongoing consultations under 39
U.S.C. 1004(b)—(d). As a result, the first
final rule implemented only changes to
39 CFR part 241 that were not subject
to ongoing consultations. 76 FR 41413.
The Postal Service advised that changes
subject to consultation—namely, those
concerning the definition of
“consolidation” and the staffing of Post
Offices—were being deferred and could
be addressed in a subsequent final rule.
Id. at 41414-15.

At this time, the consultations
referenced in the first final rule have
run their course, and the Postal Service
is prepared to issue the remaining
proposed changes, with minor
modifications as explained in section III
below. Analysis of the pertinent
comments received appears below. With
the changes described herein, the final
rule will take effect upon the
publication of corresponding changes in
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the Postal Bulletin, scheduled for
December 1, 2011.

I. Response to Comments Received

As recounted in the first final rule (76
FR 41413), the Postal Service received
approximately 257 comments in
response to the proposed rule.
Commenters included 34 Members of
Congress, the Postal Regulatory
Commission (‘“‘Commission” or “PRC”),
five state legislators, three postmasters’
and postal supervisors’ organizations,
one postal lessors’ organization and
various of its members, one mailing
industry stakeholder, and numerous
other postal customers. Although some
comments were favorable about certain
aspects of the proposed rule, almost all
of the comments expressed concerns
about various aspects of the proposed
rule. Below we discuss the comments
pertinent to this final rule and our
response to each.

A. Definition of “Consolidation”

Several commenters expressed
concern about the proposed rule’s
interpretation of “consolidation,” such
that the term would no longer apply to
the conversion of a Post Office into a
Postal Service-operated station or
branch. In particular, these commenters
claim that this approach, combined with
the fact that 39 U.S.C. 404(d)(5) does not
confer appeal rights for closings or
consolidations of stations and branches,
could result in an effective denial of
appeal rights if the Postal Service were
to convert a Post Office into a station or
branch and then proceed to close or
consolidate the facility. Comments
about appeal rights were discussed in
the first final rule (76 FR 41414-15).

Overall, this rulemaking expands the
circumstances in which full-blown
discontinuance studies are used; hence,
it increases the overall transparency of
discontinuance decisions affecting
Postal Service-operated retail facilities.
Previously, stations and branches
studied for discontinuance were studied
in a faster, less intensive process. See
PRC, Advisory Opinion Concerning the
Process for Evaluating Closing Stations
and Branches (“SBOC Opinion”),
Docket No. N2009-1, March 10, 2010, at
48-57, 61-65 (exploring differences
between the discontinuance processes
for Post Offices and for stations and
branches).

Contrary to longstanding arguments
by the Postal Service resting on much of
the legislative history and case law on
which some of the comments rely, the
Commission, labor organizations, and
others have asserted that customers
perceive no functional difference
between a Post Office and a classified

station or classified branch. See, e.g.,
SBOC Opinion at 52, 64; Comments of
American Postal Workers Union, AFL—
CIO, Eugene Area Local No. 679, PRC
Docket No. A2011-4, January 21, 2011,
at 1-3. While the Postal Service
continues to disagree with the
proponents of this view as to whether
that lack of perceived difference has
legal relevance, the Postal Service
acknowledges the practical vitality of
the observation. As a result, it is
difficult to understand what concrete
purpose would be furthered by
continuing to apply discontinuance
procedures to the conversion of one
Postal Service-operated retail facility
type to another, when customers will
not see any significant difference in
service. In contrast, customers are more
likely to experience or perceive an
impact from the replacement of a Postal
Service-operated retail facility with a
contractor-operated retail facility.

“Consolidation,” in its former sense
of changing a Post Office into a station
or branch of another Post Office, has
rarely been applied over the last 20
years. From the perspective of postal
customers, a conversion between Postal
Service-operated retail facility types has
only minimal impact, as few customers
are aware of the distinction between
different types of retail units.

Unlike classified stations and
branches, contractor-operated retail
facilities can be closed without being
subject to the discontinuance process.
Relationships established through a
contract have alternative mechanisms
for termination or other changes. The
continuation of contractor-operated
facilities is much more dependent on
the contractor’s willingness to furnish
services under contract for a reasonable
fee. Contractor-operated units may
accordingly experience less
predictability in their continuation.
Hence, it is more important that
customers and other stakeholders have
an opportunity to provide input when a
Postal Service-operated retail facility is
converted into a contractor-operated
retail facility than when a conversion
results in Postal Service-operated
classified station or branch. The latter
are not subject to the greater
unpredictability of a contractor-
operator, and so customers are unlikely
to perceive a significant difference in
service when a Post Office is converted
into a Postal Service-operated classified
station or branch.

Two postmaster organizations
submitted a legal opinion to the effect
that the proposed approach to
“consolidation” runs counter to a
consistent definition provided by
legislative history, courts, and the Postal

Service itself. This legal analysis
appears to overlook the fact that most of
the authorities on which it relies, some
of which date back to the 1970s, were
premised on Postal Service regulations
in effect at the time and did not speak
to whether the Postal Service was
somehow precluded from changing
those regulations. That the Postal
Service’s previous interpretation of
“consolidation” was found to be
reasonable does not mean that that
interpretation is the only reasonable and
valid one. See Citizens for the Hopkins
Post Office v. United States Postal Serv.,
830 F. Supp. 296, 299 (D.S.C. 1993)
(““This court finds the definition of
‘consolidation’ advanced by the Postal
Service [in its then-current regulations]
to be one which is reasonablel[.]”
(emphasis added)).?

The United States Supreme Court has
long held that an “initial agency
interpretation [of a statute] is not
instantly carved in stone” and that any
agency ‘“‘must consider varying
interpretations and the wisdom of its
policy on a continuing basis.” Chevron,
U.S.A., Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837,
863—64 (1984). This is the case even
where a revised interpretation
“represents a sharp break with prior
interpretations.” Id. at 862. Because the
plain language of the statute is silent
and ambiguous as to the intended
definition of “consolidation,” and
because the Postal Service is charged
with implementing 39 U.S.C. 404(d), the
Postal Service is free to revise its
interpretation of the statute so long as
its interpretation is reasonable. See id. at
842-43; Rust v. Sullivan, 500 U.S. 173,
186—87 (1991); see also Citizens for the
Hopkins Post Office, 830 F. Supp. at
298-99 (“The term ‘consolidation’ as
used in § 404(b) [now 404(d)] is not
defined in the statute. Consequently,
this court will begin with the principle
that the construction placed on a statute
by the agency charged with
administering it is entitled to
considerable deference and should be
upheld if reasonable.”). In the proposed
rule and elsewhere in this final rule, the
Postal Service has explained why it is
reasonable to revise its interpretation of
“consolidation” in order to give sensible
and feasible effect to larger regulatory

1The author of the legal opinion appears to have
misquoted this sentence of the Citizens for the
Hopkins Post Office opinion as referring to “the
[sic] one which is reasonable.” This error may help
to explain why the author reads the opinion as
supporting the author’s conclusion that the Postal
Service’s historical interpretation of
“consolidation” is the only permissible one, rather
than one of multiple interpretive possibilities. The
actual quotation supports the latter view.
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changes that will increase transparency
and public participation.

The same legal opinion cited a
pleading filed by the Postal Service in
an ongoing federal action to support its
view that the instant rulemaking
somehow undoes an indelible aspect of
postal law. The legal opinion fails to
note that the subject matter of the
litigation and the quoted pleading itself
concern Postal Service regulations in
effect at the time. They do not prejudice
the Postal Service’s authority or
discretion to revise those regulations at
a later time. An agency is entitled to
defend its actions based on its legal
interpretation and regulations in effect
at the applicable time, rather than on
prior or subsequent policies and
regulations. As the Postal Service noted
in its proposed rule and first final rule,
and reiterates here, this rulemaking is
not retroactive and does not affect any
actions taken by the Postal Service
under previous regulations. See
generally, Bowen v. Georgetown Univ.
Hosp., 488 U.S. 204, 208 (1988) (holding
that agency regulations are not
retroactive except as specifically
authorized by Congress).

In sum, the proposed reinterpretation
of “consolidation” is within the Postal
Service’s authority to administer the
statutory scheme. The Postal Service is
adopting a new interpretation of the
existing statutory term, while
continuing to apply the discontinuance
procedures established by Congress to
consolidations as distinct from closings.
The proposed interpretation is
reasonable in its own right and goes a
long way toward closing the gap
between respective Postal Service and
Commission positions. It also fits into
the larger framework of changes to
orient discontinuance processes more
appropriately around customer
expectations—as the Commission and
others have recommended for years—
and to increase public transparency and
participation.

B. Staffing of Post Offices

Many commenters expressed the view
that the Postmaster Equity Act, Public
Law 108-86 (2003), precludes the
proposed change to 39 CFR 241.1 such
that a Post Office may be staffed by non-
postmaster personnel. As codified in 39
U.S.C. 1004(i)(3), the Postmaster Equity
Act defines a “postmaster” as “an
individual who is the manager in charge
of the operations of a post office, with
or without the assistance of subordinate
managers or supervisors.”

The Postmaster Equity Act serves the
purpose of requiring consultation by the
Postal Service with groups representing
middle management tiers regarding,

among other things, pay policies and
schedules. It was not intended to—and
unambiguously did not—modify the
Postal Service’s authority to determine
the staffing and scope of its retail
facility network. See 39 U.S.C. 403(b)(1),
403(b)(3), 404(a)(3), 1001(e)(4)—(5).
Congress was explicit in framing
Section 1004(i)’s definitions as
applicable only ‘“‘for purposes of this
section.” 39 U.S.C. 1004(i). Cf. United
States v. Cons. Life Ins. Co., 430 U.S.
725, 769 (1977) (White, J., dissenting)
(finding a definition under section
801(c)(2) and (3) of the Internal Revenue
Code of 1954 to be inapplicable to rules
for taxing the income of life insurance
companies from modified coinsured
contracts under section 820 of the
Internal Revenue Code of 1954, because
the definition was applicable only ““for
purposes of * * * subsection 801(a)”);
Thomas v. U.S. Bank Nat’l Ass’n, 575
F.3d 794, 798 (8th Cir. 2009) (construing
preemption language ““for purposes of
this section” in 12 U.S.C. 1831d(a) as
meaning that “conflicting state
constitutions or statutes are not
preempted for every and all purposes,
but only for purposes of ‘this section’’).
Congress could have applied Section
1004(i)’s definitions to title 39 more
broadly or even to section 404(d) in
particular, but it did not do so.
Therefore, the limited context of the
Postmaster Equity Act is inapposite to
this rulemaking.

Even if the Postmaster Equity Act had
some import in this context, the
proposed rule would not be inconsistent
with the definition of a “postmaster”
therein. The Postmaster Equity Act does
not require that each postmaster manage
only one Post Office or that every Post
Office be individually staffed by a
postmaster. Indeed, in many cities,
postmasters are responsible for a main
Post Office and several classified
stations and branches, which the
Commission has repeatedly described as
having no functional difference from
customers’ perspectives from Post
Offices. The Postal Service is confident
that rural postmasters would be
similarly capable of overseeing
operations at more than one retail
facility.

Decisions about the staffing of Post
Offices are within the Postal Service’s
general authority to manage Post Offices
and staff appointments under the Postal
Reorganization Act provisions cited
above. The proposed rule is consistent
with the definition of a postmaster
under the Postmaster Equity Act,
exercises appropriate and reasonable
rule-making authority under the Postal
Reorganization Act, and streamlines
postal operations in order to reduce

costs and enhance value. Therefore, it is
a reasonable exercise of the Postal
Service’s authority to administer its
statutory objectives, and it is not
inconsistent with title 39 of the U.S.
Code.

One commenter was concerned that,
as a result of the same change, the
presence of Post Offices staffed by non-
postmaster personnel would make it
easier for the Postal Service to close
those facilities. It is unclear how such
an effect would flow from mere staffing
arrangements, however. The same
requirements, criteria, and procedures
apply to all Post Offices, regardless of
how they are staffed. As explained in
the proposed rule, those same
requirements, criteria, and procedures
are now applied, as a matter of policy,
to Postal Service-operated stations and
branches, which are not staffed by
postmasters today. If anything, this
change could lead to the continued
operation of Post Offices that otherwise
would be discontinued, due to the
Postal Service’s ability to staff them in
a more flexible and economical fashion.

Another commenter viewed the
proposed change to 39 CFR 241.1 as
inconsistent with Employee and Labor
Relations Manual (ELM) 113.3, which
the commenter believed to correspond
to 39 U.S.C. 1004(i)(3). ELM 113.3(k)
reflects the Postal Service’s previous
practice of requiring a postmaster at all
Post Offices. As explained above, 39
U.S.C. 1004(i)(3) defines a “postmaster”
in association with a Post Office, but
does not require that a Post Office be
associated with a postmaster staffing
each Post Office in all cases. Hence, the
Postal Service is not precluded by
statute from taking a different approach.
The Postal Service plans to update ELM
113.3(k) to reflect the change to 39 CFR
241.1.

A postal supervisors’ organization
raised concerns that the replacement of
Executive and Administrative Schedule
(EAS) employees with bargaining-unit
employees, and/or postmasters with
clerks-in-charge, would increase
workload, deprive communities of
access to knowledgeable management
personnel, and not offer significant cost
savings in light of current pay ceilings.
The Postal Service has not yet
determined to take any such specific
action in furtherance of these changes to
the overarching regulations. Any
particular staffing decision would
presumably take account of workload,
community needs, and cost savings. In
this rulemaking, the Postal Service only
removes, as a general matter, a self-
imposed restriction on its discretion to
make such decisions in instances where
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more flexible staffing may be the most
rational option.

II. Explanation of Changes From
Proposed Rule

The final rule includes the following
additional changes to the proposed rule.

Paragraph 241.1(a) has been revised to
clarify that the operation or staffing of
a Post Office by non-postmaster
personnel must be at the direction of the
postmaster, and that it may include
times when the postmaster is not
physically present. While the proposed
rule referred to whether a Post Office
was “‘operated or managed’’ by non-
postmaster personnel, the phrase
“operated or staffed” better reflects the
intended meaning that a postmaster
would continue to manage operations at
the Post Office, albeit possibly without
personally operating or staffing it on a
continuous basis.

A sentence is added to paragraph
241.3(a)(1)(ii) (redesignated as
241.3(a)(1)(iii)) to clarify that these
regulations will no longer apply to
discontinuance actions pending as of
December 1, 2011, that pertain to the
conversion of a Post Office to another
type of USPS-operated facility.

The definition of “consolidation” in
paragraph 241.3(a)(2)(iv) is revised to
restrict the term’s definition to instances
where a Postal Service-operated retail
facility is replaced with a contractor-
operated retail facility that reports to a
Postal Service-operated retail facility.
Consistent with the proposed rule, the
term no longer encompasses situations
where a Post Office is replaced with a
Classified Station or Classified Branch.

Paragraph 241.3(b)(4) is revised to
indicate the possibility that a
consolidated facility’s name, or a similar
name, can be used by the succeeding
facility, rather than suggesting an
expectation that the former name will be
maintained, thereby allowing for the
range of contract- and service-specific
circumstances that can affect such a
determination.

The Postal Service hereby adopts the
following changes to 39 CFR part 241.

List of Subjects in 39 CFR Part 241

Organization and functions
(government agencies), Postal Service.

Accordingly, 39 CFR part 241 is
amended as follows:

PART 241—RETAIL ORGANIZATION
AND ADMINISTRATION:
ESTABLISHMENT, CLASSIFICATION,
AND DISCONTINUANCE

m 1. The authority citation for 39 CFR
part 241 continues to read as follows:

Authority: 39 U.S.C. 101, 401, 403, 404,
410, 1001.

m 2.In § 241.1, paragraph (a) is revised
to read as follows:

§241.1 Post offices.

(a) Establishment. Post Offices are
established and maintained at locations
deemed necessary to ensure that regular
and effective postal services are
available to all customers within
specified geographic boundaries. A Post
Office may be operated or staffed by a
postmaster or by another type of postal
employee at the direction of the
postmaster, including when the

postmaster is not physically present.
* * * * *

m 3.1n §241.3:
m a. Paragraph (a)(1)(i)(B) is revised;
m b. Paragraph (a)(1)(ii) is redesignated
as paragraph (a)(1)(iii), and new
paragraph (a)(1)(ii) is added;
m c. Newly redesignated paragraph
(a)(1)(iii) is revised;
m d. Paragraph (a)(2)(iv) is revised;
m e. Paragraph (b)(2)(i) is revised;
m f. Paragraph (b)(4) is revised; and
m g. Paragraph (c)(2) is revised.

The revisions and additions read as
follows:

§241.3 Discontinuance of USPS-operated
retail facilities.

(El] * % %

(1] I

(1] * k%

(B) Combine a USPS-operated Post
Office, station, or branch with another
USPS-operated retail facility, or

(ii) The conversion of a Post Office
into, or the replacement of a Post Office
with, another type of USPS-operated
retail facility is not a discontinuance
action subject to this section. A change
in the staffing of a Post Office such that
it is staffed only part-time by a
postmaster, or not staffed at all by a
postmaster, but rather by another type of
USPS employee, is not a discontinuance
action subject to this section.

(iii) The regulations in this section are
mandatory only with respect to
discontinuance actions for which initial
feasibility studies have been initiated on
or after July 14, 2011. Unless otherwise
provided by responsible personnel, the
rules under § 241.3 as in effect prior to
July 14, 2011 shall apply to
discontinuance actions for which initial
feasibility studies have been initiated
prior to July 14, 2011. Discontinuance
actions pending as of December 1, 2011,
that pertain to the conversion of a Post
Office to another type of USPS-operated
facility are no longer subject to these
regulations.

(2) * % %

(iv) “Consolidation” means an action
that converts a Postal Service-operated
retail facility into a contractor-operated
retail facility. The resulting contractor-
operated retail facility reports to a Postal
Service-operated retail facility.

* * * * *

(b) * * *

(2) * *x %

(i) In a consolidation, the ZIP Code for
the replacement contractor-operated
retail facility is the ZIP Code originally
assigned to the discontinued facility.

* * * * *

(4) Name of facility established by
consolidation. If a USPS-operated retail
facility is consolidated by establishing
in its place a contractor-operated
facility, the replacement unit can be
given the same name of the facility that
is replaced, if appropriate in light of the
nature of the contract and level of
service provided.

(C) * K* %

(2) Consolidation. The proposed
action may include a consolidation of
USPS-operated retail facilities. A
consolidation arises when a USPS-
operated retail facility is replaced with

a contractor-operated retail facility.
* * * * *

Stanley F. Mires,

Attorney, Legal Policy and Legislative Advice.
[FR Doc. 2011-27641 Filed 10~25-11; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2009-0538; FRL-8891-3]
Bacteriophage of Clavibacter
Michiganensis Subspecies

Michiganensis; Exemption From the
Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of lytic
bacteriophage of Clavibacter
michiganensis subspecies
michiganensis produced in Clavibacter
michiganensis subspecies
michiganensis in or on tomato when
applied as a bactericide in accordance
with good agricultural practices. On
behalf of OmniLytics, Inc., Interregional
Research Project Number 4 (IR—4)
submitted a petition to EPA under the
Federal Food, Drug, and Cosmetic Act
(FFDCA) requesting an exemption from
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the requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of lytic bacteriophage of
Clavibacter michiganensis subspecies
michiganensis produced in Clavibacter
michiganensis subspecies
michiganensis under the FFDCA.

DATES: This regulation is effective
October 26, 2011. Objections and
requests for hearings must be received
on or before December 27, 2011, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2009-0538. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the Office of
Pesticide Programs (OPP) Regulatory
Public Docket in Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. The Docket
Facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The Docket Facility telephone
number is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Denise Greenway, Biopesticides and
Pollution Prevention Division (7511P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—8263; e-mail address:
greenway.denise@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

o Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://
ecfr.gpoaccess.gov/cgi/t/text/text-
idx?&c=ecfré&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 346a(g), any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2009-0538 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before December 27, 2011. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQOPP-2009-0538, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

o Mail: OPP Regulatory Public Docket
(7502P), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460—0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of September
23, 2009 (74 FR 48556) (FRL—8434-7),
EPA issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide tolerance petition (PP 9E7552)
by IR—4, Rutgers University, 500 College
Rd. East, Suite 201W, Princeton, NJ
08540 (on behalf of OmniLytics, Inc.,
9100 South 500 West, Sandy, UT
84070). The petition requested that 40
CFR part 180 be amended by
establishing an exemption from the
requirement of a tolerance for residues
of bacteriophage of Clavibacter
michiganensis subspecies
michiganensis. This notice referenced a
summary of the petition prepared by the
petitioner, IR—4, which is available in
the docket via http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings but does not include
occupational exposure. Pursuant to
section 408(c)(2)(B) of FFDCA, in
establishing or maintaining in effect an
exemption from the requirement of a
tolerance, EPA must take into account
the factors set forth in section
408(b)(2)(C) of FFDCA, which require
EPA to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance exemption and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
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exposure to the pesticide chemical
residue. * * *”

Additionally, section 408(b)(2)(D) of
FFDCA requires that EPA consider
“available information concerning the
cumulative effects of [a particular
pesticide’s] * * * residues and other
substances that have a common
mechanism of toxicity.”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

III. Toxicological Profile

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness, and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children.

A. Bacteriophage Overview

Bacteriophage, the most abundant
group of biological entities on the
planet, are naturally occurring viruses
that are found in soil and water and in
association with plants and animals,
including humans (Refs. 1 through 8).
Bacteriophage are obligate parasites of
bacteria, which means they attach to,
infect, and reproduce in bacteria, and
are host-specific for bacteria, with
specific bacteriophage attacking only
one bacterial species and most
frequently only one strain within a
bacterial species (Refs. 9 through 11). As
such, bacteriophage do not attack other
beneficial bacteria. In addition, there is
no evidence for bacteriophage infecting
any other life form, including humans,
except bacteria (Refs. 7, 12, and 13).
Humans and other animals commonly
consume bacteriophage as they are
abundantly found in water, on plant
surfaces, and in foods such as ground
beef, pork sausage, chicken, oysters,
cheese, mushrooms, and broccoli (Refs.
3, 4, and 14 through 19). In addition,
bacteriophage are common commensals
of the human gut and likely play an
important role in regulating populations
of various bacteria in the
gastrointestinal tract (Ref. 7). As cited in
public literature, bacteriophage have
been used for more than 80 years as
therapeutic agents with no ill effects
and are active against bacteria that cause

many infections and human diseases
(Refs. 7, 20, and 21).

Since 2005, bacteriophage have also
been used in a pesticide product
(Agriphage; EPA Reg. No. 67986-1),
without reported incidents, to control
particular bacterial diseases
(Xanthomonas campestris pv.
vesicatoria and Pseduomonas syringae
pv. tomato) of tomato and pepper. In
conjunction with registration of the
aforementioned pesticide product, EPA
established an exemption from the
requirement of a tolerance for residues
of bacteriophage of Xanthomonas
campestris pv. vesicatoria and
Pseudémonas syringae pv. tomato in or
on tomato and pepper (see the Federal
Register of December 28, 2005 (70 FR
76704) (FRL-7753-6)). Much like the
previously registered bacteriophage,
OmniLytics, Inc. is proposing that
bacteriophage of Clavibacter
michiganensis subspecies
michiganensis be applied as a pesticide
for a very limited use-to control
bacterial canker disease on tomato.

B. Microbial Pesticide Toxicology Data
Requirements

All mammalian toxicology data
requirements supporting the request for
an exemption from the requirement of a
tolerance for residues of bacteriophage
of Clavibacter michiganensis subspecies
michiganensis in or on tomato have
been fulfilled with submission of valid
studies from the public literature (Refs.
22 and 23).

As mentioned in Unit IIL.A.,
bacteriophage are viruses that only
infect specific bacteria, a basic fact
supported by both information
presented in public literature and the
absence of reported adverse effects to
humans even with commonplace
exposure to bacteriophage. Literature
submitted established that
bacteriophage have been used
historically and through modern times
in lieu of or to assist the action of
antibiotics. Clinical uses encompass all
manner of administration from
injection/intravenous and surgical
wound applications to topical and
ingestible preparations. There have been
no reports of adverse effects from such
administrations and in other similar
cases using controlled scientific studies.
Also submitted were literature citations
showing that bacteriophage are common
and abundant in soils, are in a wide
range of plant materials, and are
generally present in high numbers in the
environment (e.g., up to 1010 plaque-
forming units (PFU) per liter may be
found in non-polluted waters). Yet
again, no adverse effects to humans
have been reported with these types of

potential exposure. Moreover,
bacteriophage presence reported in
foods and feeds ranges from 101 to 105
PFU/100 grams (g) of meat and up to
107 PFU/100 g of cheese without any
known harmful effects after
consumption of such materials. Finally,
the petitioner noted that, during an
extensive history of bacteriophage
laboratory and pesticidal usage, adverse
reports in the literature have not been
documented and episodes of
hypersensitivity have not occurred.

Because bacteriophage are obligate
bacterial parasites and are not known to
infect humans, the only human health
risk associated with use of
bacteriophage of Clavibacter
michiganensis subspecies
michiganensis as a bactericide is
potential for acquisition and production
of microbial toxins. This acquisition
occurs through lysogeny, which is when
bacteriophage integrate into the genome
of toxigenic bacterial host strains and
pick up and transmit those genetic traits
to other bacteria that otherwise would
not produce toxic substances. Therefore,
bacteriophage of Clavibacter
michiganensis subspecies
michiganensis that meet the following
two conditions do not present this risk
issue:

1. Bacteriophage produced in
Clavibacter michiganensis subspecies
michiganensis, which has been
sequenced and determined to be an
atoxigenic host bacteria, and

2. Bacteriophage possessing the
capability to lyse host bacteria, i.e.,
completely destroy host cells during the
viral production process, which
precludes genetic transfer of possible
toxins to other bacteria (Ref. 22).

IV. Aggregate Exposure

In examining aggregate exposure,
section 408 of FFDCA directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

A. Dietary Exposure

1. Food exposure. Published literature
submitted by the petitioner, as well as
other publicly available literature,
indicate that bacteriophage are
commonly associated with food and are
therefore regularly consumed by
humans. According to Ackermann
(1997), these viruses have been found in
association with ‘“‘buds, leaves, root
nodules (leguminous plants), roots,
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rotting fruit, seeds, stems, and straw;
crown gall tumors * * * healthy or
diseased alfalfa, barley, beans, broccoli,
Brussels sprouts, buckwheat, clover,
cotton, cucumber, lucerne, mulberry,
oats, peas, peach trees, radish, rutabaga,
ryegrass, rye, timothy, tobacco,
tomatoes, [and] wheat” (Ref. 14).
Moreover, bacteriophage have been
isolated from a wide range of food
products, including ground beef, pork
sausage, chicken, farmed freshwater
fish, common carp, marine fish, oil
sardines, raw skim milk, and cheese
(Refs. 15, 16, and 24 through 27). In fact,
several studies have suggested that
100% of the ground beef and chicken
meat sold at retail stores contain various
levels of bacteriophage. For instance,
bacteriophage were recovered from
100% of examined fresh chicken and
pork sausage samples and from 33% of
delicatessen meat samples analyzed; the
levels ranged from 3.3 x 1010 to 4.4 X
1010 PFU/100 g of fresh chicken, up to
3.5 x 1010 PFU/100 g of fresh pork, and
up to 2.7 x 1010 PFU/100 g of roast
turkey breast samples (Ref 16). Other
studies similarly showed the
widespread occurrence of bacteriophage
in certain foods:

a. 38 bacteriophage-host systems were
isolated from 22 of 45 refrigerated
products (Ref 27);

b. Bacteriophage infecting fire blight
pathogen (Erwinia amylovora) were
isolated from apple, pear, and raspberry
tissues and from soil samples collected
at sites displaying fire blight symptoms
(Ref 5); and

c. Shellfish, which filter large
quantities of seawater, concentrated
both bacteria and bacteriophage (Ref 6).

Because lytic bacteriophage of
Clavibacter michiganensis subspecies
michiganensis produced in Clavibacter
michiganensis subspecies
michiganensis are intended to be
applied to tomatoes, it is likely that
dietary exposure will occur; however,
no adverse effects are expected to occur.
Despite constant and direct food
exposure to bacteriophage (examples
provided in the preceding paragraph
and in Unit IIL.), no adverse effects to
humans have been reported in publicly
available literature. Indeed, no such
effects are expected given that
bacteriophage, including the one at
issue in this action, are not capable of
infecting eukaryotic cells and are host
specific, attacking only bacteria.

2. Drinking water exposure. Published
literature submitted by the petitioner, as
well as other publicly available
literature, indicate that, much like food,
bacteriophage are commonly associated
with water and are therefore regularly
consumed by humans. According to

Demuth et al. (1993), “Bacteriophage

* * * have been isolated from all types
of bacteria and from virtually any
aquatic or terrestrial habitat where
bacteria can exist. However, only in the
last few years has it been recognized
that viruses (phage) are extremely
abundant in ocean and fresh water and
may exceed the concentration of
bacteria by up to 100-fold”” (Ref. 3).
Other studies showed that
bacteriophage of Erwinia carotovora and
Erwinia ananas were isolated from
certain freshwater lakes in Florida and
Texas (Ref. 4) and that coliphage were
present in some samples of drinking
water (Ref 28).

When lytic bacteriophage of
Clavibacter michiganensis subspecies
michiganensis produced in Clavibacter
michiganensis subspecies
michiganensis are applied to tomato as
a bactericide in accordance with good
agricultural practices, exposure of
humans to residues of these
bacteriophage in consumed drinking
water may occur. Although lytic
bacteriophage of Clavibacter
michiganensis subspecies
michiganensis produced in Clavibacter
michiganensis subspecies
michiganensis are not expected to reach
surface water because the proposed use
patterns do not include direct
application to aquatic sites, it is possible
that this microbial pest control agent
could make it into ground water.
Nonetheless, if oral exposure to lytic
bacteriophage of Clavibacter
michiganensis subspecies
michiganensis produced in Clavibacter
michiganensis subspecies
michiganensis occurs through
consumed drinking water (e.g., due to
surface water contamination by
microbial pesticide spray drift or runoff
or contact with ground water), for the
many reasons enumerated in Unit IIL.
and Unit IV.A.1., EPA concludes there
is reasonable certainty that this type of
drinking water exposure, or any level of
drinking water exposure for that matter,
will not result in harm to humans.

B. Other Non-Occupational Exposure

Dermal and inhalation non-
occupational exposures to lytic
bacteriophage of Clavibacter
michiganensis subspecies
michiganensis produced in Clavibacter
michiganensis subspecies
michiganensis are not expected as all
proposed pesticide applications will
take place in distinct agricultural
settings. Even if dermal and inhalation
non-occupational exposures were to
occur inadvertently (e.g., through spray
drift) or due to an eventual expansion of
use sites, such exposures would not be

of concern given the information
presented in Unit III. and Unit IV.A.

V. Cumulative Effects From Substances
With a Common Mechanism of Toxicity

Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance exemption, EPA consider
“available information concerning the
cumulative effects of [a particular
pesticide’s] * * * residues and other
substances that have a common
mechanism of toxicity.”

EPA has not found lytic bacteriophage
of Clavibacter michiganensis subspecies
michiganensis produced in Clavibacter
michiganensis subspecies
michiganensis to share a common
mechanism of toxicity with any other
substances, and lytic bacteriophage of
Clavibacter michiganensis subspecies
michiganensis produced in Clavibacter
michiganensis subspecies
michiganensis do not appear to produce
a toxic metabolite against the target pest.
For the purposes of this tolerance
action, therefore, EPA has assumed that
lytic bacteriophage of Clavibacter
michiganensis subspecies
michiganensis produced in Clavibacter
michiganensis subspecies
michiganensis do not have a common
mechanism of toxicity with other
substances. Therefore, section
408(b)(2)(D)(v) of the FFDCA does not
apply. For information regarding EPA’s
efforts to determine which chemicals
have a common mechanism of toxicity
and to evaluate the cumulative effects of
such chemicals, see EPA’s Web site at
http://www.epa.gov/pesticides/
cumulative.

VI. Determination of Safety for United
States (U.S.) Population, Infants and
Children

FFDCA section 408(b)(2)(C) provides
that EPA shall assess the available
information about consumption patterns
among infants and children, special
susceptibility of infants and children to
pesticide chemical residues, and the
cumulative effects on infants and
children of the residues and other
substances with a common mechanism
of toxicity. In addition, FFDCA section
408(b)(2)(C) provides that EPA shall
apply an additional tenfold (10x) margin
of safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
that a different margin of safety will be
safe for infants and children. This
additional margin of safety is commonly
referred to as the Food Quality
Protection Act Safety Factor. In
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applying this provision, EPA either
retains the default value of 10x or uses
a different additional safety factor when
reliable data available to EPA support
the choice of a different factor.

As previously discussed in Unit III.
and Unit IV., humans, including infants
and children, have been exposed to
bacteriophage through food and water,
where they are commonly found, and
through decades of therapeutic use with
no known or reported adverse effects.
Based on this, as well as all the other
reasons enumerated repeatedly in this
unit, EPA concludes that there is a
reasonable certainty that no harm will
result to the U.S. population, including
infants and children, from aggregate
exposure to the residues of lytic
bacteriophage of Clavibacter
michiganensis subspecies
michiganensis produced in Clavibacter
michiganensis subspecies
michiganensis. Such exposure includes
all anticipated dietary exposures and all
other exposures for which there is
reliable information. EPA has arrived at
this conclusion because, considered
collectively, the public literature
available on bacteriophage, including
the one at issue in this action, do not
demonstrate toxic, pathogenic, and/or
infective potential to mammals. Thus,
there are no threshold effects of concern
and, as a result, an additional margin of
safety is not necessary.

VII. Other Considerations
A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes for the
reasons stated above and because EPA is
establishing an exemption from the
requirement of a tolerance without any
numerical limitation.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. In this context, EPA considers
the international maximum residue
limits (MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)

requires that EPA explain the reasons
for departing from the Codex level.

The Codex has not established a MRL
for lytic bacteriophage of Clavibacter
michiganensis subspecies
michiganensis produced in Clavibacter
michiganensis subspecies
michiganensis.

C. Revisions to Requested Exemption

In its petition, the petitioner
requested generally that the Agency
issue an exemption from the
requirement of a tolerance for residues
of bacteriophage of Clavibacter
michiganensis subspecies
michiganensis in or on tomato. The
petitioner’s supporting materials
indicated that the actual pesticide that
would be used would be safe because
the bacteriophage were lytic and
produced in Clavibacter michiganensis
subspecies michiganensis. The Agency
believes both that these two conditions
are necessary to make the safety finding
and the petitioner was only requesting
a narrow exemption; therefore, the
Agency is modifying the tolerance
exemption regulatory text to include
such criteria.

VIII. Conclusions

EPA concludes that there is a
reasonable certainty that no harm will
result to the U.S. population, including
infants and children, from aggregate
exposure to residues of lytic
bacteriophage of Clavibacter
michiganensis subspecies
michiganensis produced in Clavibacter
michiganensis subspecies
michiganensis. Therefore, an exemption
from the requirement of a tolerance is
established for residues of lytic
bacteriophage of Clavibacter
michiganensis subspecies
michiganensis produced in Clavibacter
michiganensis subspecies
michiganensis in or on tomato when
applied as a bactericide in accordance
with good agricultural practices.
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X. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
exemption under section 408(d) of
FFDCA in response to a petition
submitted to EPA. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this final rule has been
exempted from review under Executive
Order 12866, this final rule is not
subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001), or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income

Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance exemption in this final
rule, do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes.
As a result, this action does not alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
EPA has determined that this action will
not have a substantial direct effect on
States or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, EPA has determined that
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999), and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000), do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104-4).

This action does not involve any
technical standards that would require
EPA consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—-113, section
12(d) (15 U.S.C. 272 note).

XI. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: September 30, 2011.
Steven Bradbury,
Director, Office of Pesticide Programs.
Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.1307 is added to
subpart D to read as follows:

§180.1307 Bacteriophage of Clavibacter
michiganensis subspecies michiganensis;
exemption from the requirement of a
tolerance.

An exemption from the requirement
of a tolerance is established for residues
of lytic bacteriophage of Clavibacter
michiganensis subspecies
michiganensis produced in Clavibacter
michiganensis subspecies
michiganensis in or on tomato when
applied as a bactericide in accordance
with good agricultural practices.

[FR Doc. 2011-27042 Filed 10-25-11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 101119575-1554-02]
RIN 0648-BA46

Fisheries of the Northeastern United
States; Monkfish; Framework
Adjustment 7

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This final rule implements
measures that were approved in
Framework Adjustment 7 to the
Monkfish Fishery Management Plan.
The New England Fishery Management
Council and Mid-Atlantic Fishery
Management Council developed
Framework Adjustment 7 to adjust the
annual catch target for the Northern
Fishery Management Area to be
consistent with the most recent
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scientific advice regarding the
acceptable biological catch for
monkfish. The New England Council’s
Scientific and Statistical Committee
recommended a revision to the
acceptable biological catch based on
information from the 50th Northeast
Regional Stock Assessment Review
Committee. Framework Adjustment 7
specifies a new days-at-sea allocation
and trip limits for the Northern Fishery
Management Area consistent with the
new annual catch target, and establishes
revised biomass reference points for the
Northern and Southern Fishery
Management Areas.

DATES: This rule is effective October 26,
2011.

ADDRESSES: An environmental
assessment (EA) was prepared for
Framework Adjustment 7 (Framework
7) that describes the proposed action
and other alternatives considered, and
provides an analysis of the impacts of
the proposed measures and alternatives.
Copies of Framework 7, including the
EA and the Initial Regulatory Flexibility
Analysis (IRFA), are available on
request from Paul J. Howard, Executive
Director, New England Fishery
Management Council (Council), 50
Water Street, Newburyport, MA 01950.
These documents are also available
online at http://www.nefmc.org.

FOR FURTHER INFORMATION CONTACT:
Jason Berthiaume, Fisheries
Management Specialist, (978) 281-9177;
fax: (978) 281-9135.

SUPPLEMENTARY INFORMATION:

Background

The monkfish fishery is jointly
managed by the New England and Mid-
Atlantic Fishery Management Councils
(Councils), with the New England
Council having the administrative lead.
The fishery extends from Maine to
North Carolina, and is divided into two
management units: The Northern
Fishery Management Area (NFMA) and
the Southern Fishery Management Area
(SFMA). Details on the background and
need for Amendment 5 and this
framework are contained in the
amendment and the preambles for the
proposed (76 FR 11737; March 3, 2011)
and final rules (76 FR 30265; May 25,
2011) for Amendment 5, and are not
repeated here.

Amendment 5, which was partially
approved by NMFS on April 28, 2011,
was intended to bring the Monkfish
Fishery Management Plan (FMP) into
compliance with the requirements of the
reauthorized Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). The
Magnuson-Stevens Act requires that all

FMPs contain annual catch limits (ACL)
to prevent overfishing, and measures to
ensure accountability. Among other
measures, Amendment 5 implemented
accountability measures (AMs) and
ACLs, established biological and
management reference points and
control rules, and specified an annual
catch target (ACT), days-at-sea (DAS),
and trip limits for the SFMA.

However, NMFS disapproved the
proposed ACT for the NFMA in
Amendment 5, and specification of DAS
and trip limits to achieve that ACT.
Amendment 5 proposed an ACT for the
NFMA of 10,750 mt, an allocation of 40
DAS, and trip limits of 1,250 1b (567 kg)
tail wt. per DAS for Category A and C
vessels, and 800 1b (363 kg) tail wt. per
DAS for Category B and D vessels based
on the 2007 Data Poor Working Group
(DPWG) Assessment, which was
considered to be the best scientific
information available at the time the
Amendment 5 document was finalized
by the Councils. Subsequent to the
Councils taking final action on
Amendment 5, a 2010 stock assessment
(50th Northeast Regional Stock
Assessment Review Committee (SARC
50)) became available, which revealed
new scientific information that, when
included in the Councils’ interim
acceptable biological catch (ABC)
approach, reduced the monkfish NFMA
ABC. In response to the new
assessment, the New England Council’s
Scientific and Statistical Committee
(SSC) revisited its previous ABC
recommendation at a meeting in August
2010. The SSC, after much discussion
concerning the uncertainty with the
new assessment and alternate methods
for calculating ABC to account for this
uncertainty, agreed to maintain the
existing interim ABC approach it
previously recommended. Using this
interim ABC approach, the SSC
recalculated the recommended ABC in
Amendment 5 to incorporate the results
of SARC 50. Based on the recalculation
of the ABCs, the SFMA’s ACT and
associated DAS and trip limit measures
were found to still be consistent with
the new ABC and ACL, and they were
approved by NMFS in Amendment 5.
The recalculated ABC for the NFMA, on
the other hand, was reduced from
10,750 mt to 7,592 mt, creating an
inconsistency with the Amendment 5
recommended ABC, ACT, and
associated NFMA DAS and trip limit
measures. Based on this inconsistency,
NMFS disapproved the Amendment 5
prO}})losed specifications for the NFMA.

This disapproval left current
measures in effect for the NFMA until
superseded by a revised ACT and
specification of DAS and trip limits

which is the purpose of this action.
Because it was too late for the Councils
to revise the Amendment 5 NFMA
measures in a timely fashion for fishing
year (FY) 2011, the Councils initiated
Framework 7 in September 2010 to
revise the ACT for the NFMA to be
consistent with the most recent
scientific advice. Leaving the current
measures in place was considered an
acceptable interim measure because
they are more conservative than
measures being implemented by this
framework. This framework reconfirms
the SFMA ABC and associated
specifications and management
measures that were approved and
implemented through Amendment 5.
This framework also updates the
biomass reference points in the
Monkfish FMP to be consistent with the
results of SARC 50.

Approved Measures
1. ACT

Framework 7 reduces the ACT for the
NFMA to be consistent with the most
recent scientific advice regarding the
monkfish NFMA ABC. The SSC
recommended a reduction of the NFMA
ABC, based on SARC 50, to 7,592 mt.
The ACT being implemented in this
final rule is 86.5 percent of the ABC, or
6,567 mt. The ACT for the NFMA being
implemented is slightly higher than the
current total allowable landings (TAL)
for the NFMA. Any landings that occur
between when Amendment 5 was
implemented on May 25, 2011, and the
effective date of this final rule will be
counted against the ACT for the current
FY and will be used to determine
whether AMs are triggered.

2. Specification of DAS and Trip Limits

The DAS allocations and trip limits
implemented in this action are
calculated to achieve, but not go over,
the ACT. The trip limits for the NFMA
for permit categories A and C will be
1,250 lb (567 kg) tail weight, and 600 1b
(272 kg) tail weight for permit categories
B and D, with all categories having an
initial DAS allocation of 40 DAS. After
accounting for the Monkfish Research
Set-Aside (RSA) program, the final
allocation is 39.3 DAS.

3. Revision to Biological Reference
Points

This action revises the biological
reference points in the Monkfish FMP to
be consistent with those recommended
by the SSC and SARC 50. In the SARC
50 report, the Southern Demersal
Working Group recommended an
approach that would set biomass target
reference points based on the long-term
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projected biomass (B) corresponding to
the fishing mortality rate (F) at
maximum sustainable yield, or its
proxy, which for monkfish is Fia.x. This
recommendation, along with the
recommendation to set B threshold
reference points at one-half of the target,
is consistent with National Standard 1.
The Biargec under this recommendation is
52,930 mt for the NFMA and 74,490 mt
for the SFMA, and Bhreshola 0f 26,465 mt
for the NFMA and 37,245 mt for the
SFMA.

Comments and Responses

The public comment period for the
proposed rule ended on September 6,
2011. One comment was received.

Comment 1: The commenter
suggested that all fishery quotas should
be cut, based on the notion that coastal
hypoxia was not considered when
developing Framework 7.

Response: The commenter discussed
coastal hypoxia at length, but did not
explain how it relates to this rule and
there is no known scientific basis for the
commenter’s suggestion. The reasons
presented by the Council and NMFS for
recommending the monkfish measures
in this Framework are based on the best
scientific information available, and are
discussed in the preambles to both the
proposed and final rule.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has made a
determination that this final rule is
consistent with the Monkfish FMP,
Framework 7, other provisions of the
Magnuson-Stevens Act, and other
applicable laws.

Pursuant to the APA, 5 U.S.C.
553(d)(1), NMFS finds good cause to
waive the 30-day delay in effectiveness
of this rule. This final rule implements
measures that are less restrictive than
current regulations by increasing
monkfish DAS allocations and trip
limits for permit category B and D
vessels in the NFMA. The increase in
the DAS allocations and trip limits
being implemented by this action are
measures that were intended to be
implemented with Amendment 5 on
May 1, 2011 (start of the 2011 FY).
However, while Amendment 5 was
being finalized, new scientific
information became available which
resulted in the disapproval of the
measures in Amendment 5 that modify
the NFMA DAS and trip limits.
Therefore, this action was adopted to
implement less restrictive DAS and trip
limits that were disapproved in
Amendment 5.

Moreover, the monkfish fishery is a
seasonal fishery, with the majority of
the fishing activity occurring in the
spring and fall. Waiving the 30-day
delay in effectiveness of this rule will
allow vessels to immediately utilize the
additional DAS and trip limits for a
greater portion of the fall fishery than if
the current and more restrictive
regulations were in place for the 30-day
delay in effectiveness period.
Specifically, some vessels have already
exhausted their DAS. Waiving the 30-
day delayed effectiveness will provide
more opportunities for these vessels to
continue fishing in the fall fishery. A
delay in effectiveness could result in
unnecessary short-term adverse
economic impacts to monkfish vessels
and associated shoreside facilities and
fishing communities. Lastly, in the
recent past, the monkfish fishery has not
been able to utilize its full ACT. It is
expected that, with increased DAS
allocation and trip limits being
implemented with this action, the
monkfish fishery will be able to more
effectively utilize the ACT. Thus, a
delay in effectiveness would be contrary
to achieving optimum yield in the
monkfish fishery, thereby undermining
the purpose of this rulemaking.

The Office of Management and Budget
has determined that this rule is not
significant for purposes of Executive
Order 12866.

The New England Council prepared
an EA for Framework 7 to the Monkfish
FMP that discusses the impact on the
environment as a result of this rule. A
copy of the EA is available from the
Council (see ADDRESSES).

NMFS, pursuant to section 604 of the
Regulatory Flexibility Act (RFA), has
prepared a Final Regulatory Flexibility
Analysis (FRFA) in support of
Framework 7. The FRFA incorporates
the IRFA, relevant analyses contained in
the Framework and its EA, and a
summary of the analyses completed to
support the action in this rule. A copy
of the analyses done in the Framework
and EA is available from the Councils
(see ADDRESSES). A summary of the
IRFA was published in the proposed
rule for this action and is not repeated
here. A description of why this action
was considered, the objectives of, and
the legal basis for this rule is contained
in the preamble to the proposed rule
and this final rule and is not repeated
here.

A Summary of the Significant Issues
Raised by the Public in Response to the
IRFA, a Summary of the Agency’s
Assessment of Such Issues, and a
Statement of Any Changes Made in the
Proposed Rule as a Result of Such
Comments

No significant issues were raised by
the public comment in response to the
IRFA.

For purposes of the IRFA, all of the
entities (fishing vessels) affected by this
action are considered small entities
under the Small Business
Administration size standards for small
fishing businesses (less than $4.0
million in annual gross sales). Although
multiple vessels may be owned by a
single owner, tracking of ownership is
not readily available to reliably
ascertain affiliated entities. Therefore,
for purposes of this analysis, each
permitted vessel is treated as a single
small business entity. Consequently,
there are no differential impacts
between large and small entities.
Information on costs in the fishery is not
readily available and individual vessel
profitability cannot be determined
directly; therefore, expected changes in
gross revenues were used as a proxy for
profitability.

This action does not introduce any
new reporting, recordkeeping, or other
compliance requirements. This final
rule does not duplicate, overlap, or
conflict with other Federal rules.

Description and Estimate of Number of
Small Entities to Which the Final Rule
Will Apply

The management measures in
Framework 7 have the potential to affect
all federally permitted monkfish vessels
that are actively participating in the
fishery. As of September 2009, there
were 758 limited access monkfish
permit holders and 2,156 open access
permit holders. Of these, 573 limited
access permit holders (76 percent)
actively participated in the monkfish
fishery during FY 2008, while only 504
open access permit holders (23 percent)
actively participated in the fishery
during that time period. Thus, this
action is expected to impact at least
1,077 currently active monkfish permit
holders, but have no impact on open
access permit holders.

The majority of the measures in this
action are specific to the NFMA, and,
thus, will apply to vessels that fish
primarily in the NFMA. Of the 546
vessels that participated in the fishery
in FY 2009, 232 reported fishing in the
NFMA. Of the 232, 115 reported fishing
only in the NFMA and 171 in both the
NFMA and SFMA. Accordingly, this
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action will most likely impact
approximately 232 vessels that fish in
the NFMA.

Description of the Steps the Agency Has
Taken To Minimize the Significant
Economic Impact on Small Entities
Consistent With the Stated Objectives of
Applicable Statutes

All of the management measures
contained in Framework 7 and
implemented in this final rule either
provide for increased fishing
opportunities or increased efficiency
and profitability. This action increases
fishing opportunities by raising the
overall annual DAS allocations for all
limited access monkfish vessels from 31
DAS to 40 DAS, prior to adjusting the
DAS allocation for the Monkfish RSA
program. Although the DAS usage cap
for the SFMA remains at 28 DAS, the
NFMA DAS increase provides
additional fishing opportunities for
vessels that fish primarily in the NFMA,
vessels that fish in both the NFMA and
SFMA, and vessels that fish primarily in
the SFMA that may also wish to pursue
fishing opportunities in the NFMA.
Previously, vessels that fished primarily
in the SFMA who utilized the maximum
28 SFMA DAS would otherwise have 3
DAS remaining that could only be used
in the NFMA. With this action, these
vessels will now have 12 DAS available
for use in the NFMA prior to adjusting
the DAS allocation for the Monkfish
RSA program, which may provide
opportunities for these vessels to also
participate in the NFMA fishery as well
as the SFMA fishery.

In regards to increased efficiency and
profitability, this action increases the
NFMA ACT. Assuming that prices do
not decrease due to higher landings, a
higher ACT would result in higher
monkfish revenues and thus additional
benefits to vessels. However, this is only
the case if the higher allocation is
actually landed. To achieve the higher
ACT, this action also raises the trip
limits for permit Category B and D
vessels from 470 b (213 kg) to 600 b
(272 kg) tail weight. This increase
allows Category B and D vessels fishing
in the NFMA to land more monkfish
than previously authorized, which
could increase vessel efficiency and
profitability, as well as reducing any
regulatory discards.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with

the rule, and shall designate such
publications as “small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, a letter to permit
holders that also serves as small entity
compliance guide (the guide) was
prepared. Copies of this final rule are
available from the NMFS Northeast
Regional Office, and the guide, i.e.,
permit holder letter, will be sent to all
holders of permits for the monkfish
fishery. The guide and this final rule
will be available upon request, and
posted on the Northeast Regional
Office’s Web site at http://
WWW.Nnero.noaa.gov.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Recordkeeping and
reporting requirements.

Dated: October 19, 2011.
Samuel D. Rauch III,
Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2. In §648.92, revise paragraph
(b)(1)(d) to read as follows:

§648.92 Effort-control program for
monkfish limited access vessels.
* * * * *

(b) * % %

(1) * K* %

(i) General provision. Limited access
monkfish permit holders shall be
allocated 40 monkfish DAS each fishing
year to be used in accordance with the
restrictions of this paragraph (b), unless
otherwise restricted by paragraph
(b)(1)(ii) of this section or modified by
§648.96(b)(3), or unless the vessel is
enrolled in the Offshore Fishery
Program in the SFMA, as specified in
paragraph (b)(1)(iv) of this section. The
annual allocation of monkfish DAS shall
be reduced by the amount calculated in
paragraph (b)(1)(v) of this section for the
research DAS set-aside. Limited access
NE multispecies and limited access sea
scallop permit holders who also possess
a limited access monkfish permit must
use a NE multispecies or sea scallop
DAS concurrently with each monkfish
DAS utilized, except as provided in
paragraph (b)(2) of this section, unless

otherwise specified under this subpart
F.

* * * * *

m 3. In § 648.94, revise paragraph
(b)(1)(ii) to read as follows:

§648.94 Monkfish possession and landing
restrictions.

* * * * *

(b) * * *

(1) EE

(ii) Category B and D vessels. Limited
access monkfish Category B and D
vessels that fish under a monkfish DAS
exclusively in the NFMA may land up
to 600 1b (272 kg) tail weight or 1,746
b (792 kg) whole weight of monkfish
(gutted) per DAS (or any prorated
combination of tail weight and whole
weight based on the conversion factor
for tail weight to whole weight of 2.91).
For every 1 1b (0.45 kg) of tail only
weight landed, the vessel may land up
to 1.91 1b (0.87 kg) of monkfish heads
only, as described in paragraph (a) of
this section.

[FR Doc. 2011-27723 Filed 10-25-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 101126521-0640-02]
RIN 0648-XA791

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Catcher/Processors Using Pot Gear in
the Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by pot catcher/
processors in the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the 2011 Pacific cod
total allowable catch (TAC) specified for
pot catcher/processors in the BSAIL
DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), October 23, 2011, through
1200 hrs, A.L.t., December 31, 2011.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907—-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
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BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2011 Pacific cod TAC allocated as
a directed fishing allowance to pot
catcher/processors in the BSAI is 3,041
metric tons as established by the final
2011 and 2012 harvest specifications for
groundfish in the BSAI (76 FR 11139,
March 1, 2011).

In accordance with §679.20(d)(1)(iii),
the Administrator, Alaska Region,
NMFS, has determined that the 2011
Pacific cod TAC allocated as a directed
fishing allowance to pot catcher/
processors in the BSAI has been
reached. Consequently, NMFS is
prohibiting directed fishing for Pacific
cod by pot catcher/processors in the
BSAL

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of Pacific cod by pot
catcher/processors in the BSAL. NMFS
was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of October 20,
2011.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 21, 2011.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-27714 Filed 10-21-11; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 101126522-0640-02]
RIN 0648-XA790

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Vessels Harvesting Pacific Cod for
Processing by the Inshore Component
in the Western Regulatory Area of the
Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific cod by vessels
harvesting Pacific cod for processing by
the inshore component in the Western
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the 2011 Pacific total
allowable catch (TAC) apportioned to
vessels harvesting Pacific cod for
processing by the inshore component of
the Western Regulatory Area of the
GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), October 26, 2011, through
2400 hrs, A.Lt., December 31, 2011.
FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586—-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.
Regulations governing sideboard
protections for GOA groundfish
fisheries appear at subpart B of 50 CFR
part 680.

The 2011 Pacific cod TAC
apportioned to vessels harvesting
Pacific cod for processing by the inshore
component of the Western Regulatory
Area of the GOA is 20,507 metric tons
(mt), as established by the final 2011
and 2012 harvest specifications for
groundfish of the GOA (76 FR 11111,
March 1, 2011).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator) has
determined that the 2011 Pacific cod
TAC apportioned to vessels harvesting
Pacific cod for processing by the inshore
component of the Western Regulatory
Area of the GOA will soon be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 20,257 mt, and is setting
aside the remaining 250 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by
vessels harvesting Pacific cod for
processing by the inshore component in
the Western Regulatory Area of the
GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the directed fishing closure of
Pacific cod by vessels harvesting Pacific
cod for processing by the inshore
component in the Western Regulatory
Area of the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of October 20, 2011.
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The AA also finds good cause to prior notice and opportunity for public
waive the 30-day delay in the effective comment.
date of this action under 5 U.S.C. This action is required by § 679.20
553(d)(3). This finding is based upon and is exempt from review under

the reasons provided above for waiver of Executive Order 12866.
Authority: 16 U.S.C. 1801 et seq.

Dated: October 21, 2011.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2011-27715 Filed 10-21-11; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1092; Directorate
Identifier 2011-NM-111-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model BD-700-1A10 and BD-700-
1A11 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During a routine inspection, deformation was
found at the neck of the pressure regulator
body on the oxygen Cylinder and Regulator
Assemblies (CRA).

An investigation by the vendor * * *
revealed that the deformation was attributed
to two (2) batches of raw material that did not
meet the required tensile strength. This may
cause elongation of the pressure regulator
neck, which could result in rupture of the
oxygen cylinder, and in the case of cabin
depressurization, oxygen not being available
when required.

* * * * *

The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCAI
DATES: We must receive comments on
this proposed AD by December 12,
2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC, between
9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., 400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; telephone
514—-855-5000; fax 514-855-7401;
e-mail thd.crj@aero.bombardier.com;
Internet http://www.bombardier.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7318; fax (516) 794-5531.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-1092; Directorate Identifier
2011-NM-111-AD" at the beginning of
your comments. We specifically invite

comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF—2011-10,
dated May 13, 2011 (referred to after
this as ‘“the MCAI”’), to correct an unsafe
condition for the specified products.
The MCAI states:

During a routine inspection, deformation
was found at the neck of the pressure
regulator body on the oxygen Cylinder and
Regulator Assemblies (CRA).

An investigation by the vendor, Avox
Systems Inc., revealed that the deformation
was attributed to two (2) batches of raw
material that did not meet the required
tensile strength. This may cause elongation of
the pressure regulator neck, which could
result in rupture of the oxygen cylinder, and
in the case of cabin depressurization, oxygen
not being available when required.

This [Canadian] directive mandates [an
inspection to determine if a certain oxygen
CRA is installed and] the replacement of
oxygen CRAs containing pressure regulators,
part number (P/N) 806370-06, that do not
meet the required material properties.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Bombardier has issued Service
Bulletins 700-1A11-35-010 (for Model
BD-700-1A11 airplanes) and 700-35—
011 (for Model BD-700-1A10
airplanes), both Revision 01, both dated
February 1, 2011. The actions described
in this service information are intended
to correct the unsafe condition
identified in the MCALI

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
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of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 39 products of U.S. registry.
We also estimate that it would take
about 10 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $0 per product.
Where the service information lists
required parts costs that are covered
under warranty, we have assumed that
there will be no charge for these parts.
As we do not control warranty coverage
for affected parties, some parties may
incur costs higher than estimated here.
Based on these figures, we estimate the
cost of the proposed AD on U.S.
operators to be $33,150, or $850 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for

safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Bombardier, Inc.: Docket No. FAA-2011—
1092; Directorate Identifier 2011-NM—
111-AD.

Comments Due Date

(a) We must receive comments by

December 12, 2011.

Affected ADs

(b) None.
Applicability
(c) This AD applies to Bombardier, Inc.

Model BD-700-1A10 and BD-700-1A11
airplanes, certificated in any category, serial

numbers (S/N) 9002 through 9126 inclusive,
9128 through 9312 inclusive, 9314 through
9322 inclusive, 9324 through 9335 inclusive,
9337, 9338, 9340, 9341, 9343, 9344, 9346,
9347, 9350, 9353, 9355, 9356, 9358, 9361,
9365, 9372, 9374, 9384, 9402, 9403, and
subsequent.

Subject

(d) Air Transport Association (ATA) of
America Code 35: Oxygen.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During a routine inspection, deformation
was found at the neck of the pressure
regulator body on the oxygen Cylinder and
Regulator Assemblies (CRA).

An investigation by the vendor * * *
revealed that the deformation was attributed
to two (2) batches of raw material that did not
meet the required tensile strength. This may
cause elongation of the pressure regulator
neck, which could result in rupture of the
oxygen cylinder, and in the case of cabin
depressurization, oxygen not being available
when required.

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) For airplanes having S/N 9002 through
9126 inclusive, 9128 through 9312 inclusive,
9314 through 9322 inclusive, 9324 through
9335 inclusive, 9337, 9338, 9340, 9341, 9343,
9344, 9346, 9347, 9350, 9353, 9355, 9356,
9358, 9361, 9365, 9372, 9374, 9384, 9402,
9403: Within 7 months after the effective date
of this AD, do an inspection of oxygen
pressure regulators having P/N 806370-06 to
determine if the serial number is listed in
Table 2 of the Accomplishment Instructions
of Bombardier Service Bulletin 700-35-011
(for Model BD-700-1A10 airplanes) or 700—
1A11-35-010 (for Model BD-700-1A11
airplanes), both Revision 01, both dated
February 1, 2011.

(1) If the serial number of the pressure
regulator having P/N 806370-06 is listed in
Table 2 of the Accomplishment Instructions
of Bombardier Service Bulletin 700-35-011
(for Model BD-700-1A10 airplanes) or 700—
1A11-35-010 (for Model BD-700-1A11
airplanes), both Revision 01, both dated
February 1, 2011, within 7 months after the
effective date of this AD, replace the affected
oxygen CRA, in accordance with paragraph
2.C. of the Accomplishment Instructions of
Bombardier Service Bulletin 700-35-011 (for
Model BD-700-1A10 airplanes) or 700—
1A11-35-010 (for Model BD-700-1A11
airplanes), both Revision 01, both dated
February 1, 2011.

(2) If the serial number of the oxygen
pressure regulator having P/N 806370-06 is
not listed in Table 2 of the Accomplishment
Instructions of Bombardier Service Bulletin
700—35-011 (for Model BD-700-1A10
airplanes) or 700-1A11-35-010 (for Model
BD-700-1A11 airplanes), both Revision 01,
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both dated February 1, 2011, no further
action is required by this paragraph.

Parts Installation

(h) For all airplanes: As of the effective
date of this AD, no person may install an
oxygen pressure regulator (P/N 806370-06)
having any serial number listed in Table 2 of
the Accomplishment Instructions of
Bombardier Service Bulletin 700-35—-011 (for
Model BD-700-1A10 airplanes) or 700—
1A11-35-010 (for Model BD-700-1A11
airplanes), both Revision 01, both dated
February 1, 2011, on any airplane, unless a
suffix “-A” is beside the serial number.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows:

The MCAI applicability specifies only
airplanes having certain serial numbers and
prohibits installation of the affected part on
those airplanes. Because the affected part
could be rotated onto any of the Model BD—
700-1A10 and BD-700-1A11 airplanes, this
AD applies to S/N 9002 through 9126
inclusive, 9128 through 9312 inclusive, 9314
through 9322 inclusive, 9324 through 9335
inclusive, 9337, 9338, 9340, 9341, 9343,
9344, 9346, 9347, 9350, 9353, 9355, 9356,
9358, 9361, 9365, 9372, 9374, 9384, 9402,
9403, and subsequent. This has been
coordinated with the Transport Canada Civil
Aviation (TCCA).

Other FAA AD Provisions

(i) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to Attn: Program
Manager, Continuing Operational Safety,
FAA, New York ACO, 1600 Stewart Avenue,
Suite 410, Westbury, New York 11590;
telephone 516-228-7300; fax 516—-794-5531.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(j) Refer to MCAI Transport Canada Civil
Aviation (TCCA) Airworthiness Directive
CF-2011-10, dated May 13, 2011;
Bombardier Service Bulletin 700-35-011,
Revision 01, dated February 1, 2011; and
Bombardier Service Bulletin 700-1A11-35—

010, Revision 01, dated February 1, 2011; for
related information.

Issued in Renton, Washington, on October
17, 2011.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-27650 Filed 10-25-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1094; Directorate
Identifier 2011-NM-070-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
The Boeing Company Model 757
airplanes. This proposed AD would
require inspecting for discrepancies and
insufficient coverage of the secondary
fuel barrier, determining the thickness
of the secondary fuel barrier, and
corrective actions if necessary. This
proposed AD was prompted by reports
that inspections of the wing center
section revealed defective, misapplied,
or missing secondary fuel vapor barrier
on the center fuel tank. We are
proposing this AD to detect and correct
defective surfaces and insufficient
thickness of secondary fuel barrier,
which could allow fuel leaks or fumes
into the pressurized cabin, and allow
fuel or fuel vapors to come in contact
with an ignition source, which could
result in a fire or an explosion.

DATES: We must receive comments on
this proposed AD by December 12,
2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://www.regulations.
gov; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Kevin Nguyen, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; phone: 425—
917-6501; fax: 425—-917-6590; e-mail:
kevin.nguyen@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2011-1094; Directorate Identifier 2011—
NM-070-AD" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://www.
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We received reports that inspections
of the wing center section revealed
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defective, misapplied, or missing
secondary fuel vapor barrier on the
center fuel tank. The secondary fuel
barrier is applied external to the fuel
tank walls, which are subject to cabin
pressure to provide a secondary means
to contain fuel and fuel vapors. When
the secondary fuel barrier is applied
satisfactorily, it protects the pressurized
cabin areas from fuel leaks and fumes.
If the secondary fuel barrier is defective,
fuel or fumes can leak through fastener
holes or cracks in the structure and pass
into the passenger compartment. There
have been no reports from operators of
fuel leaks or fumes in the passenger
compartment. We are proposing this AD
to detect and correct defective surfaces
and insufficient thickness of secondary
fuel barrier, which could allow fuel
leaks or fumes into the pressurized
cabin, and allow fuel or fuel vapors to
come in contact with an ignition source,
which could result in a fire or an
explosion.

Related Rulemaking

On June 10, 2005, the FAA issued AD
2005-13-15, Amendment 39—-14152 (70
FR 36486, June 24, 2005), applicable to
certain Boeing Model 737-200, —200C,
-300, —400, 500, —600, —700, —700C,
—800, and —900 series airplanes, which
requires a one-time detailed inspection
for discrepancies of the secondary fuel
vapor barrier of the wing center section,
and related investigative and corrective
actions if necessary. That AD was
prompted by reports that the secondary
fuel vapor barrier was not applied
correctly to, or was missing from,
certain areas of the wing center section.

The actions required by that AD are
intended to prevent fuel or fuel vapors
from leaking into the cargo or passenger
compartments and coming into contact
with a possible ignition source, which
could result in fire or explosion.

Relevant Service Information

We reviewed Boeing Service Bulletins
757-57—-0060, Revision 2, dated May 24,
2007 (for Model 757-200, 757—200PF,
and 757-200CB series airplanes); and
757—-57—0061, Revision 1, dated May 24,
2007 (for Model 757-300 series
airplanes). These service bulletins
describe procedures for, depending on
airplane configuration, inspecting for
discrepancies and insufficient coverage
of the secondary fuel barrier,
determining the thickness of the
secondary fuel barrier, and corrective
actions if necessary. Discrepancies
include missing, peeled, non-
continuous, or non-transparent
secondary fuel barrier; small air
bubbles, air pockets, blister-like areas,
or solid particles in the secondary fuel
barrier; fillet sealant, primer, corrosion-
inhibiting compound or other finishes
applied to the top of the secondary fuel
barrier; missing fillet (cap) seals; or
areas of secondary fuel barrier whose
thickness is less than or greater than
specified limits; or areas not having a
transparent quality that makes it
possible to see a crack in the structure;
or areas not having a minimum
application coverage area. Corrective
actions include repairing the secondary
fuel barrier, including removal and
reapplication, if needed; or applying
more secondary fuel barrier, as needed.

ESTIMATED COSTS

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the Proposed AD
and the Service Information.”

Differences Between the Proposed AD
and the Service Information

Although Boeing Service Bulletin
757-57—-0060, Revision 2, and Boeing
Service Bulletin 757-57-0061, Revision
1, both dated May 24, 2007, specify to
send the inspection results to the
manufacturer, this proposed AD would
not require any report. Boeing Service
Bulletin 757-57—-0060, Revision 2, and
Boeing Service Bulletin 757-57-0061,
Revision 1, both dated May 24, 2007,
refer to a “detailed visual inspection”
for discrepancies and insufficient
coverage of the secondary fuel barrier.
We have determined that the procedures
in the service bulletin should be
described as a “detailed inspection.”
Note 1 has been included in this AD to
define this type of inspection.

Costs of Compliance

We estimate that this proposed AD
affects 619 airplanes of U.S. registry. We
estimate the following costs to comply
with this proposed AD:

; Cost per prod- | Cost on U.S.
Action Labor cost Parts cost uct operators
Access and inspect secondary | 42 work-hours x $85 per hour = $3,570 per inspection ........ $0 $3,570 $2,209,830
fuel barrier.

We estimate the following costs to do
any necessary repairs that would be

required based on the results of the
proposed inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these repairs:

Action

Labor cost

Cost per prod-

Parts cost uct

Apply secondary fuel barrier ............
tion.

7 work-hours x $85 per hour = $595 per secondary fuel barrier applica-

$0 $595

According to the manufacturer, some
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty

coverage for affected individuals. As a
result, we have included all costs in our
cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
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section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]
2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2011-1094; Directorate Identifier 2011—
NM-070-AD.

Comments Due Date

(a) We must receive comments by
December 12, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to The Boeing
Company Model 757-200, 757—-200PF, and
757—200CB series airplanes, certificated in
any category, as identified in Boeing Service
Bulletin 757-57-0060, Revision 2, dated May
24, 2007; and Model 757-300 series
airplanes, certificated in any category, as
identified in Boeing Service Bulletin 757-57—
0061, Revision 1, dated May 24, 2007.

Subject

(d) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code 57: Wings.

Unsafe Condition

(e) This proposed AD was prompted by
reports that inspections of the wing center
section revealed defective, misapplied, or
missing secondary fuel vapor barrier on the
center fuel tank. We are issuing this AD to
detect and correct defective surfaces and
insufficient thickness of secondary fuel
barrier, which could allow fuel leaks or
fumes into the pressurized cabin, and allow
fuel or fuel vapors to come in contact with
an ignition source, which could result in a
fire or an explosion.

Compliance

(f) Comply with this AD within the
compliance times specified, unless already
done.

Detailed Inspection

(g) For airplanes identified in Boeing
Service Bulletin 757-57—0060, Revision 2,
dated May 24, 2007, as Group 1, Group 2,
and Group 4 Configuration 1; and airplanes
identified in Boeing Service Bulletin 757-57—
0061, Revision 1, dated May 24, 2007, as
Group 1, Group 2, and Group 3 Configuration
1: Within 60 months after the effective date
of this AD, do a detailed inspection to detect
discrepancies of the secondary fuel barrier at
the front spar and the upper panel of the
wing center section, and if discrepancies
exist, repair before further flight, in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 757—
57-0060, Revision 2, dated May 24, 2007; or
Boeing Service Bulletin 757-57-0061,
Revision 1, dated May 24, 2007; as
applicable.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate access procedures
may be required.”

Inspection of Minimum Application
Coverage Area

(h) For Group 3 airplanes identified in
Boeing Service Bulletin 757-57-0060,
Revision 2, dated May 24, 2007; and Group
2 airplanes identified in Boeing Service
Bulletin 757-57-0061, Revision 1, dated May
24, 2007: Within 60 months after the effective
date of this AD, do a detailed inspection of
the front spar and the upper panel to ensure
the secondary fuel barrier application covers
the minimum area specified in Boeing
Service Bulletin 757-57-0060, Revision 2,
dated May 24, 2007; or Boeing Service
Bulletin 757-57-0061, Revision 1, dated May
24, 2007; as applicable. If the secondary fuel
barrier does not cover the minimum specified
area, apply more secondary fuel barrier
before further flight, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 757-57-0060, Revision 2,
dated May 24, 2007; or Boeing Service
Bulletin 757-57-0061, Revision 1, dated May
24, 2007; as applicable.

Measurement of Thickness of Secondary
Fuel Barrier

(i) For Group 1, Group 2, and Group 4
Configuration 1 airplanes identified in
Boeing Service Bulletin 757-57-0060,
Revision 2, dated May 24, 2007; and for
Group 1, Group 2, and Group 3 Configuration
1 airplanes identified in Boeing Service
Bulletin 757-57-0061, Revision 1, dated May
24, 2007: Within 60 months after the effective
date of this AD, measure the thickness of the
secondary fuel barrier. If the thickness is less
than or over the acceptable limits defined in
Boeing Service Bulletin 757-57-0060,
Revision 2, dated May 24, 2007; or Boeing
Service Bulletin 757-57-0061, Revision 1,
dated May 24, 2007; as applicable, apply
more secondary fuel barrier or repair before
further flight, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 757-57-0060, Revision 2,
dated May 24, 2007; or Boeing Service
Bulletin 757-57-0061, Revision 1, dated May
24, 2007; as applicable.

(j) For Group 4, Configuration 2 airplanes
identified in Boeing Service Bulletin 757-57—
0060, Revision 2, dated May 24, 2007; and
Group 3, Configuration 2 airplanes identified
in Boeing Service Bulletin 757-57-0061,
Revision 1, dated May 24, 2007: Within 60
months, review the maintenance records to
determine if there was a minimum of 0.005
inch of new secondary fuel barrier applied,
or if the thickness of the secondary fuel
barrier cannot be determined from the
maintenance records, measure the thickness
of the secondary fuel barrier. If the thickness
is less than or over the acceptable limits
specified in Boeing Service Bulletin 757-57—
0060, Revision 2, dated May 24, 2007; or
Boeing Service Bulletin 757-57-0061,
Revision 1, dated May 24, 2007; as
applicable, apply more secondary fuel barrier
or repair before further flight, in accordance
with the Accomplishment Instructions of
Boeing Service Bulletin 757-57-0060,
Revision 2, dated May 24, 2007; or Boeing
Service Bulletin 757-57-0061, Revision 1,
dated May 24, 2007; as applicable.
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No Reporting Requirement

(k) Although Boeing Service Bulletin 757—
57-0060, Revision 2, dated May 24, 2007;
and Boeing Service Bulletin 757-57-0061,
Revision 1, dated May 24, 2007; specify to
submit certain information to the
manufacturer, this AD does not include that
requirement.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOGC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be e-mailed to: 9-NM-
Seattle-ACO-AMOC-REQUESTS®@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

Related Information

(m)(1) For more information about this AD,
contact Kevin Nguyen, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA, Seattle
Aircraft Certification Office (ACO), 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; phone: 425-917-6501; fax: 425-917—
6590; e-mail: kevin.nguyen@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.
boeingfleet.com. You may review copies of
the referenced service information at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

* * * * *

Issued in Renton, Washington, on October
17, 2011.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2011-27652 Filed 10—-25—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1095; Directorate
Identifier 2010-NM-241-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model CL-600-2B16 (CL-601-3A,
CL-601-3R, and CL-604 Variants)
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During pre-delivery inspections and test
flights, several short circuit events were
reported, one of which resulted in smoke in
the cockpit. There were no in-service
incidents.

Investigations have identified three
conditions affecting the wiring of Circuit
Breaker Panels * * * and Junction Boxes

* * * which would lead to short circuiting:
* * * * *

If not corrected, these conditions could result
in arcing, damage to adjacent structure,
smoke in the cockpit, or loss of system
redundancies.

* * * * *

The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCALI

DATES: We must receive comments on
this proposed AD by December 12,
2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-40, 1200 New Jersey
Avenue, SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., 400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; phone: 514—
855—5000; fax: 514—-855-7401; e-mail:
thd.crj@aero.bombardier.com; Internet:
http://www.bombardier.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Assata Dessaline, Aerospace Engineer,
Avionics and Flight Test Branch, ANE—
172, New York Aircraft Certification
Office (ACO), FAA, 1600 Stewart Ave.
Suite 410, Westbury, NY 11590;
telephone (516) 228-7301; fax (516)
794-5531.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-1095; Directorate Identifier
2010-NM-241-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, has issued
Canadian Airworthiness Directive CF—
2010-25, dated August 3, 2010 (referred
to after this as “the MCAI”), to correct
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an unsafe condition for the specified
products. The MCALI states:

During pre-delivery inspections and test
flights, several short circuit events were
reported, one of which resulted in smoke in
the cockpit. There were no in-service
incidents.

Investigations have identified three
conditions affecting the wiring of Circuit
Breaker Panels 1, 2, 3 and 4 (CBP-1, CBP-

2, CBP-3, and CBP—4) and Junction Boxes 17
and 18 (JB17 and JB18), which would lead to
short circuiting:

1. In CBP-1, there may be low clearance
between specific bus bars and the circuit
breaker panel structure.

2. Some nickel-plated terminal lugs, size
number 22-20 with a green insulating sleeve,
may not have been manufactured to
applicable standards. These terminal lugs
may have been installed in CBP-1, CBP-2,
CBP-3, CBP—4, JB17 and JB18. This
manufacturing defect affects the mechanical
hold of the wire in the crimped lug barrel.

3.In JB17, JB18 and the above-mentioned
CBPs, foreign object debris (FOD) may be
found.

If not corrected, these conditions could
result in arcing, damage to adjacent structure,
smoke in the cockpit, or loss of system
redundancies.

This TCCA directive is issued to mandate
the replacement or relocation of the specific
CBP-1 bus bars, the [detailed] inspection,
and rework if necessary, of any loose or
improperly crimped lugs in CBP-1, CBP-2,
CBP-3, CBP—4, JB17 and JB18, and to ensure
there is no FOD in the affected areas [via a
general visual inspection for FOD, and
removal if necessary].

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Bombardier has issued Service
Bulletin 605-24—002, dated December
07, 2009, and Service Bulletin 605—24—
004, dated January 18, 2010. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCALI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 69 products of U.S. registry.
We also estimate that it would take
about 6 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $347 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these costs. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$59,133, or $857 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Bombardier, Inc.: Docket No. FAA-2011—
1095; Directorate Identifier 2010-NM—
241-AD.

Comments Due Date

(a) We must receive comments by
December 12, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier, Inc.
Model CL-600-2B16 (CL-601-3A, CL-601—
3R, and CL-604 Variants) airplanes,
certificated in any category, serial numbers
5701 through 5752 inclusive, 5754 through
5775 inclusive, 5777, 5779 through 5781
inclusive, 5783 through 5790 inclusive, 5792,
5794 through 5796 inclusive, 5798, 5801, and
5804.
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Subject

(d) Air Transport Association (ATA) of
America Code 24: Electrical Power.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During pre-delivery inspections and test
flights, several short circuit events were
reported, one of which resulted in smoke in
the cockpit. There were no in-service
incidents.

Investigations have identified three
conditions affecting the wiring of Circuit
Breaker Panels * * * and Junction Boxes

* * * which would lead to short circuiting:

If not corrected, these conditions could result
in arcing, damage to adjacent structure,
smoke in the cockpit, or loss of system
redundancies.

Compliance

() You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections, Bus Bar Actions, and Corrective
Actions

(g) For airplanes having serial numbers
5701 through 5752, 5754 through 5775, 5777,
5780 through 5781, 5783 through 5790, 5792,
5794 through 5796, 5798, 5801, and 5804:
Within 800 flight hours after the effective
date of this AD, do the actions in paragraph
(g)(1), (g)(2), and (g)(3) of this AD, in
accordance with the Accomplishment
Instructions of the Bombardier Service
Bulletin 605-24-004, dated January 18, 2010.

(1) Do a detailed inspection in CBP-1 for
loose lugs and for crimped lugs that have any
of the conditions specified in step 2.B.(9)(d)
of Bombardier Service Bulletin 605-24—-004,
dated January 18, 2010. Before further flight,
replace all loose lugs and all crimped lugs in
CBP-1 that have any of the conditions
specified in step 2.B.(9)(d) of Bombardier
Service Bulletin 605-24—-004, dated January
18, 2010.

(2) Relocate or replace the CBP—1 bus bars
as applicable.

(3) Do a general visual inspection for
foreign object damage (FOD). If any FOD is
found: Before further flight, remove the FOD.

(h) For airplanes having serial numbers
5701 through 5752, 5754 through 5756, 5758
through 5775,5779, 5781, 5788, 5789, 5792,
5795, 5798, 5801, and 5804: Within 800 flight
hours after the effective date of this AD, do
the actions in paragraph (h)(1) and (h)(2) of
this AD, in accordance with the
Accomplishment Instructions of the
Bombardier Service Bulletin 605-24—002,
dated December 7, 2009.

(1) Do a detailed inspection for loose lugs
and for crimped lugs that have any of the
conditions specified in step 2.B.(2)(d) of
Bombardier Service Bulletin 605-24—002,
dated December 7, 2009, in CBP-2, CBP-3,
CBP—4, JB17, and JB18. Before further flight,
replace all loose lugs and all crimped lugs
that have any of the conditions specified in
step 2.B.(2)(d) of Bombardier Service Bulletin
605—24—-002, dated December 7, 2009, in
CBP-2, CBP-3, CBP—4, JB17, and JB18.

(2) Do a general visual inspection for FOD.
If any FOD is found: Before further flight,
remove the FOD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: The
Accomplishment Instructions of Bombardier
Service Bulletin 605-24-002, dated
December 7, 2009, does not specify corrective
action for the general visual inspection for
FOD. This AD requires removing any FOD
discovered during the general visual
inspection.

Other FAA AD Provisions

(i) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office, ANE-170, FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone (516) 228-7300; fax (516)
794-5531. Before using any approved AMOG,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(j) Refer to MCAI Canadian Airworthiness
Directive CF—2010-25, dated August 3, 2010;
and Bombardier Service Bulletin 605—24—
002, dated December 07, 2009; and
Bombardier Service Bulletin 605-24—004,
dated January 18, 2010; for related
information.

Issued in Renton, Washington, on October
17, 2011.
Kalene C. Yanamura,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2011-27653 Filed 10-25-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0517; Directorate
Identifier 2009-SW-73-AD]

RIN 2120-AA64

Airworthiness Directives; Sikorsky
Aircraft Corporation Model S-76A
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes
adopting a new airworthiness directive
(AD) for the Sikorsky Aircraft
Corporation (Sikorsky) Model S-76 A
helicopters. This proposal would
require modifying the electric rotor
brake (ERB). Thereafter, the AD would
also require inserting changes to the
“Normal Procedures” and “Emergency
Procedures” sections of the Rotorcraft
Flight Manual (RFM), which revises the
information of the basic RFM when the
ERB is installed. This proposal is
prompted by a reported incident of a
fire occurring in an ERB installed on a
Model S-76A helicopter. The actions
specified by this proposed AD are
intended to prevent overheating of the
ERB assembly, ignition of the ERB
hydraulic fluid, a fire in the main
gearbox area, and subsequent loss of
control of the helicopter.

DATES: Comments must be received on
or before December 27, 2011.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may get the service information
identified in this proposed AD from
Sikorsky Aircraft Corporation, Attn:
Manager, Commercial Technical
Support, mailstop s581a, 6900 Main
Street, Stratford, CT, telephone (203)
383-4866, e-mail address:


http://www.regulations.gov

66206 Federal Register/Vol.

76, No. 207/ Wednesday, October 26, 2011/Proposed Rules

tsslibrary@sikorsky.com, or at http://
www.sikorsky.com.

FOR FURTHER INFORMATION CONTACT:
Caspar Wang, Aviation Safety Engineer,
Boston Aircraft Certification Office, 12
New England Executive Park,
Burlington, MA 01803, telephone (781)
238-7799, fax (781) 238-7170.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any written
data, views, or arguments regarding this
proposed AD. Send your comments to
the address listed under the caption
ADDRESSES. Include the docket number
“FAA-2010-0517, Directorate Identifier
2009—-SW-73—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed
rulemaking. Using the search function
of our docket Web site, you can find and
read the comments to any of our
dockets, including the name of the
individual who sent or signed the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Examining the Docket

You may examine the docket that
contains the proposed AD, any
comments, and other information on the
Internet at http://www.regulations.gov
or in person at the Docket Operations
office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Operations office
(telephone (800) 647-5527) is located in
Room W12-140 on the ground floor of
the West Building at the street address
stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

Discussion

A number of service documents and
ADs have been issued relating to the
ERB on these and similar model
helicopters. AD 82—17-03, issued July
30, 1982 (47 FR 35469, August 16,
1982), requires a puck-to-disc
inspection of rotor brake, part number
(P/N) 76363-09101-101, and

modification of the ERB system
including, among other modifications,
installation of a warning relay by
following Sikorsky Customer Service
Bulletin No. 76-66—10B, dated
November 25, 1981. AD 2003—-04-15,
issued February 14, 2003 (68 FR 8994,
February 27, 2003), requires inspecting
certain rotor brake discs for cracks that
resulted from improper heat treating of
the disc. This document proposes
adopting a new AD for the Sikorsky
Model S-76A helicopters with a
different part-numbered ERB. This
proposal would require, within 120
days, modifying the ERB by installing
and operationally testing the parts
contained in an ERB warning relay kit
(P/N 76070-55023—-011), an ERB circuit
modification kit (P/N 76070-55033—
012), and an ERB modification kit (P/N
76070-55207-011) for helicopters with
ERB, P/N 76363—09100—-012. This
proposal is prompted by a reported
incident of a fire occurring in an ERB
installed on a Model S—-76A helicopter
in Brazil. The actions specified by this
proposed AD are intended to prevent
overheating of the ERB assembly,
ignition of the ERB hydraulic fluid, a
fire in the main gearbox area, and
subsequent loss of control of the
helicopter.

We have reviewed the following
documents from Sikorsky:

e Customer Service Bulletin No. 76—
66—10B, Revision 1, pages 2—8, dated
July 30, 1981, and Revision 2, pages 1
and 9-13 dated November 25, 1981
(CSB), specifies installing an ERB
warning relay kit;

e Customer Service Notice 76-113,
dated June 1, 1983 (CSN), which
specifies installing an ERB circuit
breaker and modification kit; and

e ASB No. 76-66—48B, Revision B,
dated July 8, 2009, which specifies a
one-time installation of an ERB
modification kit containing two other
kits and several modifications.

e RFM Supplement No. 41, dated
September 6, 2005, which revises the
information in the basic RFM normal
and emergency procedures sections
when the ERB system is modified.

This unsafe condition is likely to exist
or develop on other helicopters of the
same type design. Therefore, the
proposed AD would require modifying
the ERB by installing the parts
contained in a warning relay system
modification kit, part number (P/N)
76070-55023-011; a circuit
modification kit, P/N 76070-55033-012;
and a manifold, relay box, junction box,
right-hand relay panel, and wiring
harness modification kit, P/N 76070—
55207—011. The proposed AD would
also require operationally testing the

ERB system after each modification. The
proposed AD would also require
inserting changes contained in a
supplement into the RFM.

These actions would be required to be
accomplished in accordance with
specified portions of the service
information described previously.

We estimate that this proposed AD
would affect 180 helicopters of U.S.
registry. It would take about 38 work
hours per helicopter to perform the
modifications and operational tests at an
average labor rate of $85 per work hour.
Required parts would cost $13,300 per
helicopter. Based on these figures, we
estimate the total cost impact of the
proposed AD on U.S. operators would
be $2,975,400 for the fleet.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. Additionally, this proposed AD
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a draft economic
evaluation of the estimated costs to
comply with this proposed AD. See the
AD docket to examine the draft
economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
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because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Sikorsky Aircraft Corporation: Docket No.
FAA—-2010-0517; Directorate Identifier
2009-SW-73-AD.

Applicability: Model S-76A helicopters,
with an electric rotor brake (ERB), part
number (P/N) 76363—-09100-012, installed,
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent overheating of the ERB
assembly, ignition of the ERB hydraulic fluid,
fire in the main gearbox area, and subsequent
loss of control of the helicopter, do the
following:

(a) Within 120 days, modify the ERB by
installing:

(1) Warning relay system parts contained
in modification kit, part number (P/N)
76070-55023—-011, and operationally testing
the ERB system in accordance with
paragraphs 2.A. through 2.F., of Sikorsky
Customer Service Bulletin No. 76-66—10B,
Revision 1 (pages 2 through 8), dated July 30,
1981, and Revision 2, (pages 1 and 9 through
13) dated November 25, 1981;

(2) Circuit breaker and diodes contained in
ERB circuit modification kit, P/N 76070—
55033-012, and operationally testing the ERB
system in accordance with paragraph B.
through F. of Sikorsky Customer Service
Notice 76-113, dated June 1, 1983; and

(3) Manifold, relay box, junction box, right-
hand relay panel, and wiring harness parts
contained in ERB modification kit, P/N
76070-55207—-011, and operationally testing
the ERB system in accordance with
paragraphs 3.B. through 3.1. of the
Accomplishment Instructions of Sikorsky
Alert Service Bulletin No. 76—-66—48B,
Revision B, dated July 8, 2009.

(b) After accomplishing paragraph (a) of
this AD, insert into the Sikorsky Rotorcraft
Flight Manual (RFM) the changes to the
“Normal Procedures (Part I, Section II)”” and

“Emergency Procedures (Part 1, Section III)”

contained in Sikorsky RFM, Supplement No.

41, dated September 6, 2005.

(c) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Boston Aircraft
Certification Office, FAA, ATTN: Caspar
Wang, Aviation Safety Engineer, 12 New
England Executive Park, Burlington, MA
01803, telephone (781) 238-7799, fax (781)
238-7170, for information about previously

approved alternative methods of compliance.

(d) The Joint Aircraft System/Component
(JASC) Code is 6321: Main Rotor Brake.

Issued in Fort Worth, Texas, on October 7,
2011.
Lance T. Gant,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2011-27659 Filed 10-25-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2011-1115; Directorate
Identifier 2010-SW-011-AD]

RIN 2120-AA64

Airworthiness Directives; Sikorsky
Aircraft Corporation (Sikorsky) Model
S—-92A Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes
adopting a new airworthiness directive
(AD) for the Sikorsky Model S-92A
helicopters. This proposal would
require revising the Operating
Limitations section of the Sikorsky
Model S—-92A Rotorcraft Flight Manual
(RFM). This proposal is prompted by
the manufacturer’s analysis of engine
data that revealed the data was
inaccurate in dealing with available
above specification engine power
margin. The actions specified by this
proposed AD are intended to prevent
the use of inaccurate engine
performance data in calculating
maximum gross weight by revising the
Operating Limitations section of the
RFM.

DATES: Comments must be received on
or before December 27, 2011.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: ]ohn
Coffey, Aviation Safety Engineer, Boston
Aircraft Certification Office, 12 New
England Executive Park, Burlington, MA
01803, telephone (781) 238-7173, fax
(781) 238-7170.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any written
data, views, or arguments regarding this
proposed AD. Send your comments to
the address listed under the caption
ADDRESSES. Include the docket number
“FAA-2011-1115, Directorate Identifier
2010-SW-011-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed
rulemaking. Using the search function
of our docket web site, you can find and
read the comments to any of our
dockets, including the name of the
individual who sent or signed the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Examining the Docket

You may examine the docket that
contains the proposed AD, any
comments, and other information on the
Internet at http://www.regulations.gov
or in person at the Docket Operations
office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Operations office
(telephone (800) 647-5527) is located in
Room W12-140 on the ground floor of
the West Building at the street address
stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.
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Discussion

This document proposes adopting a
new AD for the Sikorsky Model S—92A
helicopters. This proposal would
require revising the Operating
Limitations section, Part 1, Section 1,
Weight Limits, of the Sikorsky Model S—
92A RFM with the following statement
“Performance credit for above
specification engine power margin is
prohibited.” Engine power margin is
determined through power assurance
checks. Previous flight manual revisions
allowed for the use of above
specification engine power margin as
shown in the circled area of Figure 1 of
this AD. The use of above-specification
engine power margin is now being
prohibited. Sikorsky has published
various RFM revisions correcting the
charts in Parts I and IV of the RFM. If
those revisions have previously been
incorporated into the RFM, the RFM
revision specified by this proposed AD
would not be required. The RFM
revisions, all dated April 9, 2008, are as
follows:

Revision with

Affected RFM correct charts

S92A-RFM-002 ................ Revision 8.
S92A-RFM-003 ................ Revision 7.
S92A-RFM-004 Revision 6.
S92A-RFM-005 Revision 5.
S92A-RFM-006 Revision 6.

This proposal is prompted by the
manufacturer’s analysis of engine data
that revealed the data was inaccurate in
dealing with available engine power
margin. The actions specified by this
proposed AD are intended to prevent
the use of inaccurate performance data
in calculating maximum gross weight by
revising the Operating Limitations
section of the RFM.

This unsafe condition is likely to exist
or develop on other helicopters of the
same type design. Therefore, the
proposed AD would require inserting a
limitation into the Operating Limitation
section of the RFM prohibiting the use
of power margin percentage credit in
calculating gross weight and inserting
the revisions into the Operating
Limitations, Part 1, Section 1, of
Sikorsky RFM SA S92A-RFM-002,
-003, —004, —005, and —006.

We estimate that this proposed AD
would affect 37 helicopters of U.S.
registry, and the proposed actions
would take about 1 work hour per
helicopter to insert the revisions into
the RFM at an average labor rate of $85

per work hour. Parts costs are not
associated with this AD. Based on these
figures, we estimate the total cost
impact of the proposed AD on U.S.
operators would be $3,145.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. Additionally, this proposed AD
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, 1
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD. See the AD docket to
examine the draft economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

Sikorsky Aircraft Corporation: Docket No.
FAA-2011-1115; Directorate Identifier
2010-SW-011-AD.

Applicability: Model S-92A helicopters,
certificated in any category.

Compliance: Within 90 days, unless
accomplished previously.

To prevent the use of inaccurate
performance data in calculating the
maximum gross weight, revise the Operating
Limitations section of the Rotorcraft Flight
Manual (RFM) as follows:

(a) By making pen and ink changes, insert
into the Operating Limitations section, Part 1,
Section 1, Weight Limits, of RFM SA S92A—
RFM-002, —003, —004, —005, and —006 the
following limitation ‘‘Performance credit for
above specification engine power margin is
prohibited.”

(b) If the RFM already contains the
revisions appropriate for your helicopter as
listed in the following Table 1, all dated
April 9, 2008, with the correct performance
charts, without the performance credit as
depicted in the circled area of Figure 1 of this
AD, the operating limitation required by
paragraph (a) of this AD does not need to be
inserted into the RFM.

TABLE 1

Revision with

Affected RFM correct charts

S92A-RFM-002 Revision 8.
S92A-RFM-003 ... Revision 7.
S92A-RFM-004 ... Revision 6.
S92A-RFM-005 ... Revision 5.
S92A-RFM-006 Revision 6.

Note 1: Previous RFM revisions allowed for
the use of above-specification engine power
margin as depicted in the circled area of
Figure 1 of this AD.
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CATEGORY 'A’ OPERATIONS

See Figure 1

ANTI-ICE OFF

35 KNOTS OF CROSSWIND COMPONENT OR LESS

CATEGORY "A"
MAXIMUM TAKEOFF AND LANDING GROSS WEIGHT

AIR CONDITIONER OFF

Figure 1

(c) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Boston Aircraft
Certification Office, FAA, Attn: John Coffey
Aviation Safety Engineer, 12 New England
Executive Park, Burlington, MA 01803,
telephone (781) 238-7173, fax (781) 238—
7170, for information about previously

VTOSS (TDP) ~ KTS

NOTE: WITH A CROSSWIND COMPONENT GREATER THAN

approved alternative methods of compliance.

(d) The Joint Aircraft System/Component
(JASC) Code is 7200: Engine (Turbine/
Turboprop).

Issued in Fort Worth, Texas, on October 7,
2011.
Lance T. Gant,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2011-27670 Filed 10-25-11; 8:45 am]
BILLING CODE 4910-13-P
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Cat 'A’ Takeoff and Landing Gross Weight

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1113; Directorate
Identifier 2009-SW-53-AD]

RIN 2120-AA64

Airworthiness Directives; Sikorsky
Aircraft Corporation (Sikorsky) Model
S—-92A Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

for the variation of allowable takeoff gross weight with altitude and temperature.
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SUMMARY: This document proposes
adopting a new airworthiness directive
(AD) for the Sikorsky Model S—92A
helicopters. This proposal would
require inspecting each tail rotor blade
(blade) for mislocated aluminum wire
mesh in the blade skin. This proposal is
prompted by the discovery that blades
were manufactured with aluminum wire
mesh mislocated, leaving portions of the
graphite torque tube (spar) region
unprotected from a lightning strike. This
condition can exist in both the upper
and lower blade skin airfoils. The
actions specified by this proposed AD
are intended to detect mislocated blade
wire mesh and to prevent spar
delamination, loss of the blade tip cap
during a lightning strike, blade



66210 Federal Register/Vol.

76, No. 207/ Wednesday, October 26, 2011/Proposed Rules

imbalance, loss of a blade, and
subsequent loss of control of the
helicopter.

DATES: Comments must be received on
or before December 27, 2011.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may get the service information
identified in this proposed AD from
Sikorsky Aircraft Corporation, Attn:
Manager, Commercial Technical
Support, mailstop s581a, 6900 Main
Street, Stratford, CT, telephone (203)
383-4866, e-mail address
tsslibrary@sikorsky.com, or at http://
www.sikorsky.com.

FOR FURTHER INFORMATION CONTACT:
Nicholas Faust, Aviation Safety
Engineer, Boston Aircraft Certification
Office, 12 New England Executive Park,
Burlington, MA 01803, telephone (781)
238-7763, fax (781) 238-7170.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any written
data, views, or arguments regarding this
proposed AD. Send your comments to
the address listed under the caption
ADDRESSES. Include the docket number
“FAA-2011-1113, Directorate Identifier
2009—-SW-53—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed
rulemaking. Using the search function
of our docket Web site, you can find and
read the comments to any of our
dockets, including the name of the

individual who sent or signed the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Examining the Docket

You may examine the docket that
contains the proposed AD, any
comments, and other information on the
Internet at http://www.regulations.gov
or in person at the Docket Operations
office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Operations office
(telephone (800) 647—-5527) is located in
Room W12-140 on the ground floor of
the West Building at the street address
stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

Discussion

This document proposes adopting a
new AD for the Sikorsky Model S-92A
helicopters. This proposal would
require inspecting each blade for
mislocated aluminum wire mesh in the
blade skin. This proposal is prompted
by the discovery that blades were
manufactured with aluminum wire
mesh mislocated, leaving portions of the
graphite torque tube (spar) region
unprotected from a lightning strike. This
condition can exist on both the upper
and lower blade skin airfoils. The
actions specified by this proposed AD
are intended to detect mislocated blade
wire mesh to prevent spar delamination
and loss of the blade tip cap during a
lightning strike leading to blade
imbalance, loss of a blade, and
subsequent loss of control of the
helicopter.

We have reviewed Sikorsky Special
Service Instructions SSI No. 92-021A,
dated October 21, 2009 (SSI), which
specifies inspecting the blade for
mislocated blade wire mesh. Two
options are identified in the SSI. One
option is to conduct an eddy current
inspection and the other option is to
conduct a visual inspection after
sanding to determine if there is
mislocated wire mesh.

This unsafe condition is likely to exist
or develop on other helicopters of the
same type design. Therefore, the
proposed AD would require inspecting
each blade to determine if the wire
mesh is mislocated and replacing the
blade with an airworthy blade if the
wire mesh is mislocated. The actions
would be required to be done by
following the service information
described previously.

We estimate that this proposed AD
would affect 44 helicopters of U.S.
registry. There are 486 suspect blades

worldwide, and we assume 29 percent
(141) of those blades may be on
helicopters of U.S. registry. We estimate
that inspecting a blade for mislocated
wire mesh would take about 4 work
hours per blade, assuming all operators
opt to do the blade sanding inspection
rather than the eddy current inspection,
at an average labor rate of $85 per work
hour. Required parts would cost about
$13,000 for each blade repaired by the
manufacturer or $180,000 for each new
blade. The total cost of the proposed AD
for U.S. operators would be $3,215,940,
assuming 51 blades are found with
mislocated wire mesh, and assuming 36
of those blades are replaced with blades
repaired by the manufacturer and 15
blades are replaced with new blades.
Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. Additionally, this proposed AD
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a draft economic
evaluation of the estimated costs to
comply with this proposed AD. See the
AD docket to examine the draft
economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.sikorsky.com
http://www.sikorsky.com
mailto:tsslibrary@sikorsky.com
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the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

Sikorsky Aircraft Corporation: Docket No.
FAA—-2011-1113; Directorate Identifier
2009-SW-53—-AD.

Applicability: Model S—92A helicopters,
tail rotor blade assembly (blade), part
numbers (P/N) 92170-11000-044, —045, and
—046, with a serial number with a prefix of
“A111” and a number equal to or less than
“~00585,” installed, certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To detect mislocated blade wire mesh and
to prevent spar delamination, loss of the
blade tip cap during a lightning strike, blade
imbalance, loss of a blade, and subsequent
loss of control of the helicopter, do the
following:

(a) Within 60 days, inspect the upper and
lower airfoils of each tail rotor blade to
determine if the wire mesh is mislocated.

(1) Inspect by using either an eddy current
inspection in accordance with paragraphs
B.(1)(a) through B.(1)(0) or using the hand-
sanding method and visually inspecting in
accordance with paragraphs B.(2)(a) through
B.(2)(d) of Sikorsky Special Service
Instructions SSI No. 92—-021A, Revision A,
dated October 21, 2009, except you are not
required to contact or report nonconforming
blades to the manufacturer. If you sand and
visually inspect and confirm the correct
location of the wire mesh, touch-up and
repaint the sanded area.

(2) If there is a blade with a mislocated
wire mesh, before further flight, replace the
blade with an airworthy blade.

(b) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Boston Aircraft

Certification Office, FAA, Attn: Nicholas
Faust, Aviation Safety Engineer, Boston
Aircraft Certification Office, 12 New England
Executive Park, Burlington, MA 01803,
telephone (781) 238-7763, fax (781) 238—
7170, for information about previously
approved alternative methods of compliance.
(c) The Joint Aircraft System/Component
(JASC) Code is 6410, Tail Rotor Blades.

Issued in Fort Worth, Texas, on October 7,
2011.
Lance T. Gant,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2011-27669 Filed 10-25-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35
[Docket No. RM11-17-000]

Enhancement of Electricity Market
Surveillance and Analysis Through
Ongoing Electronic Delivery of Data
From Regional Transmission
Organizations and Independent
System Operators

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
proposes to revise its regulations to
require each regional transmission
organization (RTO) and independent
system operator (ISO) to electronically
deliver to the Commission, on an
ongoing basis, data related to the
markets that it administers. Ongoing
electronic delivery of data relating to
physical and virtual offers and bids,
market awards, resource outputs,
marginal cost estimates, shift factors,
financial transmission rights, internal
bilateral contracts, and interchange
pricing will facilitate the Commission’s
development and evaluation of its
policies and regulations and will
enhance Commission efforts to detect
anti-competitive or manipulative
behavior, or ineffective market rules,
thereby helping to ensure just and
reasonable rates.

DATES: Comments on the proposed rule
are due December 27, 2011.

Comments, identified by docket
number, may be filed in the following
ways:

e Electronic Filing through http://
www.ferc.gov. Documents created
electronically using word processing
software should be filed in native

applications or print-to-PDF format and
not in a scanned format.

e Mail/Hand Delivery: Those unable
to file electronically may mail or hand-
deliver comments to: Federal Energy
Regulatory Commission, Secretary of the
Commission, 888 First Street, NE.,
Washington, DC 20426.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the Comment Procedures Section of
this document.

FOR FURTHER INFORMATION CONTACT:

William Sauer (Technical Information),
Office of Enforcement, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426,
(202) 502-6639,
william.sauer@ferc.gov.

Christopher Daignault (Legal
Information), Office of the General
Counsel, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—
8286, christopher.daignault@ferc.gov.

SUPPLEMENTARY INFORMATION:

Notice of Proposed Rulemaking

October 20, 2011.

1. In this Notice of Proposed
Rulemaking (NOPR), the Federal Energy
Regulatory Commission (Commission)
proposes, pursuant to sections 301(b)
and 307(a) of the Federal Power Act
(FPA),* to amend its regulations to
require each regional transmission
organization (RTO) and independent
system operator (ISO) to electronically
deliver to the Commission, on an
ongoing basis, data related to the
markets that it administers. Ongoing
electronic delivery of data relating to
physical and virtual offers and bids,
market awards, resource outputs,
marginal cost estimates, shift factors,
financial transmission rights (FTR),
internal bilateral contracts, and
interchange pricing will facilitate the
Commission’s development and
evaluation of its policies and regulations
and will enhance Commission efforts to
detect anti-competitive or manipulative
behavior, or ineffective market rules,
thereby helping to ensure just and
reasonable rates.

I. Background

2. Wholesale electricity markets have
witnessed tremendous change in recent
years. In the decades after the 1935
enactment of the FPA, the industry was
characterized by self-sufficient,
vertically integrated utilities. Most
utilities built their own generation,
transmission, and distribution facilities

116 U.S.C. 825(b), 825f(a).
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and sold electricity to their own
wholesale and retail customers. During
this time, the Commission regulated
jurisdictional entities’ rates through
traditional cost-based ratemaking. Cost-
based rate regulation ensures that rates
are just and reasonable by
administratively determining an entity’s
cost of providing service. Changes in
national policy and other forces led to
increased coordination and competition
in the late 1960s and 1970s,2 and the
enactment of the Public Utility
Regulatory Policies Act (PURPA).3 The
1980s and early 1990s experienced an
increased adoption of market-based
ratemaking and wholesale power sales
competition to promote efficiency and
to lower wholesale power prices.*

3. National policy fostered further
market evolution by encouraging
increased competition among generators
through the Energy Policy Act of 1992
(EPAct 1992).5 Specifically, EPAct 1992
eased regulatory restrictions so that
independent and affiliate generators
could more easily enter, and compete
in, wholesale electricity markets. EPAct
1992 also expanded the Commission’s
authority to address undue

2 Counted among such forces are the Northeast
blackout of 1965 and the responses to perceived
transmission system insufficiencies, as well as the
subsequent oil crisis of 1973. For a discussion of
developments following the 1965 blackout, see
William F. Fox, Jr., Federal Regulation of Energy
749, 755 (1983 & Supp. 1993), and Stephen Breyer
and Paul W. MacAvoy, The Federal Power
Commission and the Coordination Problem in the
Electrical Power Industry, 46 S. Cal. L. Rev. 661,
661 (1973).

3Public Utility Regulatory Policies Act of 1978,
Pub. L. No. 95-617, 92 Stat. 3117 (1978) (codified
as amended in scattered sections of 16 U.S.C.); see,
e.g., 16 U.S.C. 824a-3, 824i, 824j.

4 See, e.g., Louisville Gas & Elec. Co., 62 FERC
61,016, at 61,143 & n.16, 61,149 (1993) (accepting
non-traditional, market-based rates as consistent
with primary regulatory goal of ensuring lowest
reasonable cost energy to consumers, provided
service is reliable and the seller demonstrates a lack
of market power); Pac. Gas & Elec. Co., 38 FERC
61,242, at 61,790 (1987) (accepting proposed
competitive rates because “competition * * *
encourages utilities to make efficient decisions with
a minimum of regulatory intervention [and,
u]ltimately, consumers should benefit from lower
prices as competition improves efficiency.”),
modifying on other ground, 47 FERC ] 61,121
(1989), modified, 50 FERC ] 61,339 (1990),
modified sub nom. W. Sys. Power Pool, 55 FERC
61,099, at 61,319 (addressing applicant’s failure
to eliminate anticompetitive effects by mitigating
market power), granting stay, 55 FERC 61,154,
reh’g granted in part, 55 FERC { 61,495 (1991),
modified, 59 FERC { 61,249 (1992); Pub. Serv. Co.
of New Mexico, 25 FERC ] 61,469, at 62,038 (1983)
(averring that “competition penalizes a seller that
is inefficient or has an unreasonable pricing
strategy[; consequently,] consumers * * * benefit
because the improvements in efficiency lead to
lower prices.”); see also Heartland Energy Servs.,
Inc., 68 FERC 61,223 (1994) (reviewing early
Commission decisions granting market-based rate
authority).

5Pub. L. No. 102-486, 106 Stat. 2776 (1992).

discrimination in transmission access in
order to promote wholesale
competition. In subsequent orders, the
Commission found that the availability
of transmission service enhances
competition in power markets, by
increasing power supply options of
buyers and power sales options of
sellers, and leads to lower rates for
consumers.® By the mid-1990s, the
Commission had determined that
additional measures were needed to
address undue discrimination in
transmission access and issued Order
Nos. 8887 and 889,8 which required
“open access” transmission service. In
doing so, the Commission explained
that its action “‘remove[s] impediments
to competition in the wholesale power
marketplace and * * * bring[s] more
efficient, lower cost power to the
Nation’s electricity customers.” @ The
Commission subsequently issued Order
No. 890,10 to further remedy undue
discrimination and thereby remove
barriers to competition.

4. In addition to addressing undue
discrimination in transmission access,
Order No. 888 encouraged the formation
of ISOs. The Commission posited that
“ISOs have great potential to assist us
and the industry to help provide
regional efficiencies, to facilitate
economically efficient pricing, and,
especially in the context of power pools,
to remedy undue discrimination and
mitigate market power.”” 11 To facilitate
ISO formation and foster independent
operation of the transmission grid, the
Commission suggested that utilities

6 Fla. Mun. Power Agency v. Fla. Power & Light
Co., 65 FERC { 61,125, at 61,615, reh’g dismissed,
65 FERC q 61,372 (1993), final order, 67 FERC
161,167 (1994), order on reh’g, 74 FERC 61,006
(1996).

7 Promoting Wholesale Competition Through
Open Access Non-Discriminatory Transmission
Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities,
Order No. 888, FERC Stats. & Regs. { 31,036 (1996),
order on reh’g, Order No. 888—A, FERC Stats. &
Regs. 31,048, order on reh’g, Order No. 888-B, 81
FERC { 61,248 (1997), order on reh’g, Order No.
888-C, 82 FERC { 61,046 (1998), aff’d in relevant
part sub nom. Transmission Access Policy Study
Group v. FERC, 225 F.3d 667 (D.C. Cir. 2000), aff’'d
sub nom. New York v. FERC, 535 U.S. 1 (2002).

8 Open Access Same-Time Information System
and Standards of Conduct, Order No. 889, FERC
Stats. & Regs. 31,035 (1996), order on reh’g, Order
No. 889-A, FERC Stats. & Regs. ] 31,049, reh’g
denied, Order No. 889-B, 81 FERC { 61,253 (1997).

90rder No. 888, FERC Stats. & Regs. 1 31,036 at
31,634.

10 Preventing Undue Discrimination and
Preference in Transmission Service, Order No. 890,
FERC Stats. & Regs. 31,241, order on reh’g, Order
No. 890-A, FERC Stats. & Regs. {31,261 (2007),
order on reh’g, Order No. 890-B, 123 FERC { 61,299
(2008), order on reh’g, Order No. 890-C, 126 FERC
q 61,228 (2009), order on clarification, Order No.
890-D, 129 FERC { 61,126 (2009).

11 Order No. 888, FERC Stats. & Regs. 31,036 at
31,652; see also id. at 31,730-32.

should voluntarily transfer operating
control of their transmission facilities to
an ISO. Four years later, in Order No.
2000,12 the Commission encouraged the
voluntary formation of RTOs to
administer the transmission grid on a
regional basis. To date, the Commission
has approved six RTOs and ISOs: PJM
Interconnection, L.L.C. (PJM); New York
Independent System Operator, Inc.
(NYISO); Midwest Independent
Transmission System Operator, Inc.
(Midwest ISO); ISO New England Inc.
(ISO-NE); California Independent
System Operator Corporation (CAISO);
and Southwest Power Pool, Inc. (SPP).
Together, these six RTOs and ISOs serve
more than half of the United States’
wholesale electricity demand.13

5. The wholesale electricity markets
operated by Commission-approved
RTOs/ISOs have evolved since their
inception and will likely continue to do
so as advances in technology usher in
additional competing resources,
computational efficiencies, new
products, and new types of market
participants. Today, for example, market
participants include independent
generating resources, storage devices,
demand response and energy efficiency
providers, marketers and traders,
vertically integrated utilities, power
marketing administrations,
municipalities and cooperatives, among
others.

6. Substantial changes also have
occurred with respect to the manner in
which electricity is bought and sold. For
example, when the
IntercontinentalExchange (ICE) was
established in 2000, the vast majority of
electricity sales transacted on ICE
contained requirements for physical
delivery. Electricity bought or sold
without requirements for physical
delivery is commonly referred to as a
financial electricity product. Beginning
in 2004, the volume of financial
electricity products bought and sold on
ICE eclipsed that of electricity bought
and sold on ICE with physical delivery
requirements. The financial electricity
product volumes on ICE also surpassed
electricity volumes reported to the
Commission through Electric Quarterly

12 Regional Transmission Organizations, Order
No. 2000, 65 FR 809 (Jan. 6, 2000), FERC Stats. &
Regs. 1 31,089 (1999), order on reh’g, Order No.
2000-A, FERC Stats. & Regs. 1 31,092 (2000), aff’'d
sub nom. Pub. Util. Dist. No. 1 of Snohomish
County, Washington v. FERC, 272 F.3d 607 (D.C.
Cir. 2001).

13 See ISO/RTO Council, Progress of Organized
Wholesale Electriciy Markets in North America 1
(2007), http://www.isorto.org/atf/cf/% 7B5B4E85C6-
7EAC-40A0-8DC3-003829518EBD % 7D/

IRC State of the Markets Report 103007.pdf.
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http://www.isorto.org/atf/cf/%7B5B4E85C6-7EAC-40A0-8DC3-003829518EBD%7D/IRC_State_of_the_Markets_Report_103007.pdf
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Reports (EQR) in several markets.14
Given that financial electricity products
commonly settle using published prices
from Commission-jurisdictional
markets, changes in the prices of
physical electricity products impact the
values of both physical and financial
electricity products.

7. Recognizing the importance of
information relating to market trading
and market oversight, the Commission
issued Order No. 2001 ** and Order No.
697,16 establishing reporting
requirements for entities selling under
market-based rates. As one keen
observer stated, in this regard,
“[ilnformation is the key to a viable
electricity market and to preventing
market manipulation.” 17 In addition,
the Energy Policy Act of 2005 (EPAct
2005) 18 gave the Commission expanded
authority to address market
manipulation,?? including the ability to
assess civil fines and seek criminal
penalties.20

8. Independent market monitoring by
RTO/ISO market monitoring units
(MMU) is an important means to

14 See Federal Energy Regulatory Commission,
2008 State of the Markets Report (2009), available
at http://www.ferc.gov/market-oversight/st-mkt-ovr/
2008-som-final.pdf. We also note that financial
electricity products may be transacted (1) Through
exchanges besides ICE (e.g., NYMEX and Nodal
Exchange), (2) by voice brokers, (3) bilaterally, or
(4) by using other means.

15 Revised Public Utility Filing Requirements,
Order No. 2001, FERC Stats. & Regs. q 31,127, reh’g
denied, Order No. 2001-A, 100 FERC { 61,074,
reh’g denied, Order No. 2001-B, 100 FERC
q 61,342, order directing filing, Order No. 2001-C,
101 FERC q 61,314 (2002), order directing filing,
Order No. 2001-D, 102 FERC { 61,334, order
refining filing requirements, Order No. 2001-E, 105
FERC { 61,352 (2003), order on clarification, Order
No. 2001-F, 106 FERC { 61,060 (2004), order
revising filing requirements, Order No. 2001-G, 120
FERC { 61,270, order on reh’g and clarification,
Order No. 2001-H, 121 FERC { 61,289 (2007), order
revising filing requirements, Order No. 20011,
FERC Stats. & Regs. { 31,282 (2008).

16 Market-Based Rates for Wholesale Sales of
Electric Energy, Capacity and Ancillary Services by
Public Utilities, Order No. 697, FERG Stats. & Regs.
q 31,252, clarified, 121 FERC { 61,260 (2007), order
on reh’g, Order No. 697-A, FERC Stats. & Regs.

q 31,268, clarified, 124 FERC { 61,055, order on
reh’g, Order No. 697-B, FERC Stats. & Regs.

q 31,285 (2008), order on reh’g, Order No. 697-C,
FERC Stats. & Regs. 1 31,291 (2009), order on reh’g,
Order No. 697-D, FERC Stats. & Regs. { 31,305
(2010), aff'd sub nom. Montana Consumer Counsel
v. FERC, No. 08-71827, 2011 U.S. App. LEXIS
20724 (9th Cir. Oct. 13, 2011). In its decision
upholding Order No. 697, the Ninth Circuit Court
of Appeals noted that monitoring must be
accompanied by enforcement because “‘[w]ithout
enforcement, there is little reason to believe that
sellers will police themselves.” Montana Consumer
Counsel, 2011 U.S. App. LEXIS 20724 at *19 n.5.

17 Charles H. Koch, Jr., Collaborative Governance:
Lessons for Europe from U.S. Electricity
Restructuring, 61 Admin. L. Rev. 71, 97 (2009).

18 Public Law No. 109-58, 119 Stat. 594 (2005).

19 See, e.g., 16 U.S.C. 824v.

20 See 16 U.S.C. 8250 (criminal penalties); 16
U.S.C. 8250-1 (civil fines).

evaluate market developments and to
identify and deter market abuses and
manipulation. In Order No. 2000, the
Commission identified market
monitoring as a basic function of an
RTO.21 The Commission refined its
approach to MMUs in a 2005 policy
statement and in Order No. 719.22 In the
2005 Policy Statement, the Commission
outlined tasks for MMUs to perform in
order to enhance the competitive
structure of RTO/ISO markets.23
Subsequently, in Order No. 719, the
Commission further clarified
requirements for MMU functions,
independence, and information
sharing.24

9. The Commission has acknowledged
that MMUs perform a vital and
necessary function in market
oversight 25 but that they do not
supplant the Commission’s authority.26
Rather, MMUs are designed to provide
the Commission with an additional
means of detecting market power
abuses, market design flaws, and
opportunities for improvements in
market efficiency.2”

II. Discussion

10. In this NOPR, the Commission
proposes to revise its regulations to
require each RTO and ISO to
electronically deliver to the
Commission, on an ongoing, non-public
basis, data related to the markets that it
administers; namely, data relating to

21 Prior to this first generic consideration of
MMUs in Order No. 2000, the Commission
addressed market monitoring in connection with
individual RTO/ISO proposals. See Pac. Gas & Elec.
Co., 77 FERC { 61,265 (1996), order on reh’g, 81
FERC { 61,122 (1997), order on clarification, 83
FERC 61,033 (1998) (requiring the ISO to file a
detailed monitoring plan and listing minimum
elements for such a plan); Pennsylvania-New Jersey-
Maryland Interconnection, 81 FERC q 61,257 (1997)
(requiring PJM Interconnection, L.L.C. to develop a
market monitoring program to evaluate market
power and market design flaws).

22 Market Monitoring Units in Regional
Transmission Organizations and Independent
System Operators, 111 FERC { 61,267 (2005) (2005
Policy Statement); Wholesale Competition in
Regions with Organized Electric Markets, Order No.
719, FERC Stats. & Regs. {31,281 (2008), order on
reh’g, Order No. 719-A, FERC Stats. & Regs.

q 31,292 (2009), order on reh’g, Order No. 719-B,
129 FERC { 61,252 (2009).

232005 Policy Statement, 111 FERC { 61,267 at
P2.

24 Specifically, MMU functions consist of
evaluating existing and proposed market rules, tariff
provisions, and market design elements and
recommending changes, if applicable; reviewing
and reporting on the performance of wholesale
markets; and identifying and notifying the
Commission of behavior that may require
investigation. See Order No. 719, FERC Stats. &
Regs. {31,281 at P 354.

25 See, e.g., Order No. 719, FERC Stats. & Regs.

q 31,281 at P 314.

26 Order No. 2000, FERC Stats. & Regs. 31,089
at 31,156-57.

27]d.

physical and virtual offers and bids,
market awards, resource outputs,
marginal cost estimates, shift factors,
FTRs, internal bilateral contracts, and
interchange pricing. To facilitate such
ongoing, electronic delivery, the
Commission proposes that each RTO
and ISO use automated electronic
procedures to provide this data.

11. The Commission is statutorily
obligated to ensure that sales of
electricity in wholesale markets are
made at just and reasonable rates,28 and
to address market manipulation in
connection with the purchase or sale of
electricity subject to the Commission’s
jurisdiction.2® Toward that end, section
301(b) of the FPA provides that the
Commission shall at all times have
access to and the right to inspect and
examine all accounts and records of
public utilities.3° In this NOPR, and
pursuant to its authority under section
301(b), the Commission proposes to
seek ongoing electronic delivery of data
including accounts and records of the
RTOs/ISOs, which are public utilities.

12. Moreover, the Commission also
has authority pursuant to section 307(a)
of the FPA to investigate any facts,
conditions, practices, or matters it may
deem necessary or proper to determine
whether any person, electric utility,
transmitting utility, or other entity may
have violated or might violate the FPA
or the Commission’s regulations, or to
aid in the enforcement of the FPA or the
Commission regulations, or to obtain
information about wholesale power
sales or the transmission of power in
interstate commerce.3?

13. As markets continue to evolve
with increased levels of sophistication,
the Commission must continue to
evaluate the type of data necessary to
ensure just and reasonable rates. The
Commission’s market monitoring and
surveillance capabilities and associated
data requirements must keep pace with
market developments and evolve along
with the markets. Further, the
Commission’s evaluation of the market
rules, regulations, and policies should
be informed by the data collection
proposed herein. Electronic delivery of
the types of data proposed herein will
help to bring the Commission’s access to
RTO/ISO data in sync with the types
and levels of activity in those markets
and help to ensure that rates are just and
reasonable.

14. Most of the data discussed in this
NOPR are already collected and stored
by the RTOs/ISOs in order to administer

28 See 16 U.S.C. 824d, 824e.
29 See 16 U.S.C. 824v.

3016 U.S.C. 825(b).

3116 U.S.C. 825f(a).
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their markets. To the extent that an
RTO/ISO does not already collect
specific data, the Commission is not
proposing to require either the
collection of such data from market
participants or its electronic delivery to
the Commission. The Commission also
proposes that key identifiers and other
descriptive details necessary to
understand the data be included in the
data electronically delivered to the
Commission. Finally, the Commission
proposes that each RTO/ISO
electronically deliver the data to the
Commission using a common transfer
method and format (i.e., Secure File
Transfer Protocol and XML), which are
described below. The Commission is not
proposing that each RTO/ISO aggregate
or materially modify the data prior to
electronic delivery to the Commission.32

15. This NOPR proposes to require an
automated data delivery process, in
part, to minimize any burden on RTOs/
ISOs. The Commission currently can
request this data from individual RTOs
and ISOs on an ad hoc basis. Such
recurrent, periodic data requests may
require more Commission and RTO/ISO
resources than the proposed electronic
delivery of this data using an automated
process.

16. Although the six RTOs/ISOs have
developed different wholesale
electricity market designs, there are
many similarities in the data that they
use to administer these markets.
Generally speaking, market participants
with their own supply resources or with
supply resources under contract submit
energy supply offers indicating the price
at which they are willing to supply
various quantities of energy. Load-
serving entities submit demand bids
indicating the price at which they are
willing to buy various quantities of
energy. The supply offers pass through
market power screens. These screens are
used to determine whether the resources
can affect the market price and whether
the offers should be mitigated. If an
energy supply offer triggers the
application of mitigation, it is replaced
with a mitigated energy supply offer.
Generally, mitigated energy supply
offers are calculated using estimated

32 The Commission is currently considering
providing an XML Schema Definition (XSD) that
describes the structure of the XML document to be
electronically delivered to the Commission. XSD
defines those elements, attributes, data types, and
any default or fixed values in the XML. Depending
on how the requested data is stored by each RTO/
ISO, some data transformation may be required to
prepare XML that is consistent with the XSD. For
example, one RTO/ISO might store dates in MM—
DD-YYYY format while the rest use YYYY-MM-
DD format. As such, an XSD might specify that
dates in the XML be electronically delivered to the
Commission in YYYY-MM-DD format.

marginal cost data, which approximate
generators’ costs under different
conditions.33

17. Similar to the process for
submitting energy offers and bids,
market participants with their own
supply resources or with supply
resources under contract also submit
offers to provide ancillary services and
capacity services.34 These offers
typically indicate a price at which a
market participant is willing to provide
the service and, like the energy supply
offers discussed above, are subject to
mitigation when appropriate.

18. Entities with or without physical
assets or load obligations may also
submit “virtual” supply offers and
demand bids in the RTO/ISO day-ahead
markets. These virtual offers and bids
contribute to price formation in RTO/
ISO markets. Further, entities located
outside of the RTO/ISO footprint may
submit supply offers and demand bids
in the form of interchange offers and
bids.

19. The RTOs/ISOs match the above-
described inputs through an intricate
process designed to use the lowest-cost
resources to meet demand.35 This
process yields pricing signals through
locational marginal pricing (LMP) that
determine which supply offers and
demand bids are selected (and which
would also inform long-term planning,
e.g., decisions on whether to enter and
exit markets). Supply offers that are
selected are required to provide a
specific amount of service. For example,
resources that are selected in the day-
ahead energy market will be given an
energy market award that specifies the
amount of energy a particular resource
is financially obligated to supply. These
market awards are determined by each
resource’s supply offer and the
corresponding day-ahead LMP. Finally,
the RTO/ISO provides dispatch
instructions for resources in real time.
Real-time compensation is determined
by the dispatch instructions, metered
output, and the corresponding LMP.

20. LMP is comprised of three
components: The system-wide price of
energy, transmission line losses, and the
congestion charge. The congestion
charge component of LMP is calculated
using shift factors when modeled flows
are above the intended physical

33 The estimated marginal cost data the
Commission proposes to receive through this NOPR
do not include individual generators’ actual costs,
revenues, or profits.

34 We note that currently CAISO and SPP do not
administer a centralized capacity market.

35 We note that other inputs, including generation
capabilities and other system costs, inter alia, are
used by RTOs/ISOs to arrive at the lowest-cost
solution.

capability of given transmission
facilities. A shift factor reflects the
positive or negative percentage effect
that a one-megawatt change in
generation output or demand will have
on an identified constraint. These shift
factors are used to create a dispatch
strategy that is consistent with physical
and other reliability constraints. In other
words, shift factors allow RTOs/ISOs to
manage transmission constraints
through congestion charge price signals
that relate to a generator’s or load’s
influence on a specific constraint.

21. Prices in the RTO/ISO day-ahead
markets and real-time balancing markets
can be volatile depending on market
conditions. Products designed to hedge
RTO/ISO price volatility have provided
valuable tools for RTO/ISO market
participants to secure predictable
revenue streams or reduce price risk
associated with generation costs. These
price hedging tools have evolved
concurrently with changes in wholesale
electricity markets.

22. In the RTO/ISO markets, market
participants can limit price risk using
several tools, notably, virtual offers and
bids, FTRs, and internal bilateral
contracts. Virtual offers and bids
(collectively, virtuals) allow market
participants the opportunity, among
other things, to transfer price risk
between day-ahead and real-time
markets within an RTO/ISO. When
virtuals are scheduled in the day-ahead
market, the financial commitment is
established at published day-ahead
prices, and virtuals are automatically
liquidated with the opposite buy/sell
position, in most cases at real-time
prices. Virtuals are not backed by
physical assets. If a load-serving entity
determines that it might need to
purchase supply from real-time
markets,36 the load-serving entity could
use virtuals to “lock-in”” a day-ahead
price.

23. FTRs provide market participants
with a mechanism to hedge
transmission costs under LMP-based
market designs. In general, load-serving
entities in RTOs/ISOs are allocated
either FTRs or transmission rights
convertible into FTRs. This allocation is
often based on usage during an
historical period. Allocated FTRs are
limited to load-serving entities and to
those who funded construction of
specific transmission facilities. Other
FTRs are auctioned, and such FTRs
generally can be purchased by
creditworthy entities. Moreover, FTRs

36 A load-serving entity might determine such a
need to purchase supply, for example, because of
potential weather-related events or generator
malfunction.
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can be resold outside of the RTO/ISO
auction and allocation procedures.
Transactions occurring outside of the
RTO/ISO allocation and auction
procedures are commonly referred to as
secondary market transactions.

24. Finally, internal bilateral contracts
allow market participants to hedge
energy costs under LMP-based market
designs. In RTOs/ISOs, market
participants can enter into bilateral
agreements and use the RTO/ISO to
perform settlement functions. These
internal bilateral contracts typically rely
on a bilaterally negotiated price rather
than the potentially more volatile RTO/
ISO LMP-based energy price, and they
allow market participants the
opportunity to transfer risks relating to
energy costs among market participants.
Thus, a load-serving entity may enter
into an internal bilateral contract with a
supplier to settle its energy costs at a
predetermined rate rather than at the
applicable LMP. If the market
participant reports this internal bilateral
contract to the RTO/ISO, the RTO/ISO
would then account for this agreement
in its settlement process.

25. RTO/ISO price-hedging products
have been created outside of the RTO/
ISO markets as well. Electricity futures
were first traded on NYMEX in March
1996.37 Electricity futures, which are
traded on organized exchanges, and
electricity forwards, which are traded
outside of organized exchanges, are
transactions that typically specify a
quantity of physical electricity to be
delivered at a specific time and place in
the future at an agreed-upon price.38 A
generation owner can sell output from
its facility at a pre-determined price by
entering into futures or forward
transactions even as the RTO/ISO price
varies.

26. In recent years, other products for
hedging RTO/ISO prices have
developed, such as electricity swaps.
Swaps are similar to electricity futures
and forwards, but swaps are financial
transactions that do not require physical
delivery. Electricity swaps can be
bought or sold at a given ‘““fixed” price
and subsequently settle at a “floating”
published daily electricity price; this is
typically referred to as a ““fixed-for-
floating” swap. Swaps can act as a
hedge when used alongside physical
electricity sales, by guaranteeing the
generation owner an agreed upon price,
notwithstanding fluctuation in the
published electricity price. Specifically,
if the published daily electricity price is

378.]. Deng and S.S. Oren, Electricity derivatives
and risk management, 31 Energy 940, 943 (2006),
available at http://www.sciencedirect.com.

38 See id. at 942-43.

higher than the agreed upon price, the
generation owner pays the difference to
the counter-party to the swap but still
receives the agreed upon price.3° This
effectively guarantees a predictable
revenue stream to the generation owner.
RTO/ISO posted prices are one of the
commonly referenced settlement values
used in electricity swaps.

27. To the extent that any market
participant is willing to manipulate the
market, that market participant would
have an incentive to manipulate RTO/
ISO prices that are used to settle values
for electricity products, including
financial products such as electricity
swaps. The likelihood of an attempt at
market manipulation can be reduced if
the perceived cost of manipulation
exceeds the perceived benefit. For
example, a market participant may wish
to drive up an RTO/ISO price because
that market participant also holds an
electricity swap that benefits from a
higher RTO/ISO price. In that vein, the
market participant may offer supply into
the RTO/ISO market at levels above its
own marginal costs, driving up an RTO/
ISO price by requiring a higher-priced
unit to be selected. That market
participant would receive less revenue
from the RTO/ISO due to the lost sales
opportunity from its own higher-priced
offer not being selected. However, in
this example, the market participant
may be able to more than offset the
reduction in revenue through the benefit
of its electricity swap associated with
the higher RTO/ISO price.

28. Given the history of electricity
markets it regulates, the Commission
expects that such markets will continue
to evolve, that new physical and
financial products will be formed, and
that increasingly complex manipulative
or other anti-competitive strategies may
be created.

A. Market Monitoring and Surveillance

29. To keep pace with market
developments, the Commission is
proposing to establish ongoing,
electronic delivery of data from each
RTO and ISO to enhance its market
monitoring and surveillance efforts. By
seeking electronic delivery of the data
outlined in this NOPR, the Commission

39 For example, Generator sells to the RTO/ISO at
a market-based rate, which varies according to the
market. As a hedge, Generator sells a financial swap
to Counter-party at $30/MWh. If the published
electricity price that Generator receives on day one
is $20/MWh, Counter-party pays Generator the
difference, i.e., $10 ($30 minus $20). Thus,
Generator receives the agreed upon price of $30/
MWh. Conversely, if the published electricity price
that Generator receives on day two is $45/MWh,
Generator owes Counter-party the difference, i.e.,
$15 ($45 minus $30). Thus, Generator again
receives the agreed upon price of $30/MWh.

does not seek to displace or modify any
of the existing market monitoring
functions performed by MMUs. Nor do
we intend our proposal to be perceived
as an implicit criticism of the MMUs’
performance. Instead, this data will help
the Commission detect anti-competitive
or manipulative behavior, or ineffective
market rules, and thus help ensure just
and reasonable rates.

30. Among other objectives, the
Commission will use the data it
proposes to receive as part of automated
screens and other analyses designed to
detect attempts to manipulate RTO/ISO
pricing for the purpose of benefiting
products that settle using RTO/ISO
pricing and to detect abuses involving
interchange transactions. Supply offer,
demand bid, virtual, and FTR data will
assist the Commission in understanding
how market participants are positioning
themselves in RTO/ISO markets. For
example, market participants attempting
to move RTO/ISO settlement pricing
might offer supply into the RTO/ISO
market at uncompetitive prices.
Likewise, market participants could
target specific LMP prices using virtual
offers and bids. Because congestion
impacts are often spread across many
price nodes (and result in many
different LMPs) through shift factors,
these virtual offers and bids need not be
placed at the specific price node for
which a market participant might be
attempting to move the LMP. Estimated
marginal cost and shift factor data will
enhance the Commission’s ability to
identify such behavior that may be
designed to impact RTO/ISO pricing.
Moreover, interchange pricing data will
assist the Commission’s efforts to
identify anomalous or uneconomic
electricity interchange schedules;
electricity schedules between markets
that are not consistent with pricing
signals could be a source of market
inefficiency or raise other anti-
competitive concerns.

31. Securing data concerning the
markets that the RTOs/ISOs administer
is part of the Commission’s broader
effort to enhance its market monitoring
and surveillance capabilities.
Specifically, in a recently issued NOPR
on Commission access to electronic tag
(e-Tag) data,*° the Commission
proposed to make e-Tag data available
to the Commission to assist in
monitoring the market and preventing
manipulation, among other things. In
yet another NOPR, the Commission
proposed to require additional contract
and transaction data from those who file

40 Availability of E-Tag Information to
Commission Staff, Notice of Proposed Rulemaking,
FERC Stats. & Regs. 1 32,675 (2011).
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EQRs and to extend the EQR filing
requirements to wholesale market
participants which fall outside the
Commission’s FPA section 205
jurisdiction.4! The Commission stated
that these proposals would strengthen
the Commission’s ability to identify
potential exercises of market power or
manipulation. We believe that the same
is true here.

32. Utilizing the data the Commission
proposes to receive in this NOPR and
the two NOPRs addressed above could
greatly enhance the Commission’s
market monitoring and surveillance
capabilities. The data will permit the
Commission to improve its screening of
market participants for illicit behavior,
making such conduct more difficult to
mask. In addition, the data the
Commission proposes to collect in these
NOPRs could provide a better picture of
legitimate market activity and lessen the
possibility that market monitoring and
surveillance screens will result in error.

B. Commission Policies and Regulations

33. In overseeing wholesale electricity
markets, the Commission evaluates, in
response to submissions or on its own
motion, existing market designs and the
effectiveness of market rules. The
Commission proposes to use RTO/ISO
market data to more effectively carry out
these functions. Electronic delivery of
this data will enable the Commission to
better identify ineffective market rules
and better inform Commission policies
and decision-making, and thus help
prevent anti-competitive behavior and
ensure just and reasonable rates.

34. We believe that electronic delivery
of RTO/ISO market data will provide
the Commission with empirical
information that will augment ongoing
industry outreach in determining the
effectiveness of the Commission-
approved market rules and the
efficiency of existing market designs in
producing just and reasonable rates.
Electronic delivery of the market data
sought would allow the Commission to
perform better ongoing analysis as
markets evolve and new resources begin
participating in these markets. For
example, the market data sought should
enable the Commission to assess both
the scheduling practices of renewable
resources and how renewable energy
schedules compare with actual real-time
performance. Because of its unique
position, the Commission will be able to
perform such analysis across the RTO/
ISO markets. This cross-market analysis

41 Electricity Market Transparency Provisions of
Section 220 of The Federal Power Act, Notice of
Proposed Rulemaking, FERC Stats. & Regs. { 32,676
(2011).

will enhance the Commission’s ongoing
efforts to assess the performance of
different market designs and rules.

35. In seeking electronic delivery of
this data, the Commission emphasizes
that it does not seek to displace existing
MMU efforts to evaluate market rules
and market designs nor is it proposing
to modify any of the market monitoring
functions performed by MMUs. Rather,
the Commission is seeking to augment
the assessments currently being
performed by MMU s, thus strengthening
the Commission’s regulatory capabilities
through the ongoing electronic delivery
of RTO/ISO market data.

C. Requested Data

36. As part of this rulemaking, the
Commission proposes to require
ongoing electronic delivery of, the data
(e.g., the information to be included in
the datasets) described below. The
Commission invites comment on these
data requirements:

1. Supply offers and demand bids for
energy and ancillary services—The
Commission is proposing that RTOs/
ISOs provide their data on supply offers
and demand bids submitted to RTO/ISO
markets. This dataset would include all
offers and bids for energy and ancillary
services. This dataset would also
include offers and bids submitted for
interchange transactions, as well as
those submitted without economic
consideration, i.e., self schedules.

2. Virtual offers and bids—The
Commission is proposing that RTOs/
ISOs provide their data on virtual
supply offers and virtual demand bids
submitted to RTO/ISO markets.

3. Energy/ancillary service awards—
The Commission is proposing that
RTOs/ISOs provide their data on market
awards for energy and ancillary
services. This dataset would include the
quantity and price of all market awards
for energy and ancillary services. The
dataset would also identify resources
that are self-scheduled.

4. Capacity market offers,
designations, and prices—For RTOs/
ISOs with centralized capacity markets,
the Commission is proposing to require
RTOs/ISOs to provide their data on
capacity offers as well as capacity
market outcomes or designations. This
dataset would identify capacity
resources, the amount of procured
capacity, and the applicable capacity
market price.

5. Resource output—The Commission
is proposing that RTOs/ISOs provide
their data on resource output data used
in market settlements. This dataset
would include details used in market
settlements, including RTO/ISO
dispatch instructions (i.e., the output

that a dispatched resource is expected to
produce in real-time) for energy or
ancillary services, or whether resources
are operating at self-scheduled output
levels, and measured output levels.

6. Marginal cost estimates—The
Commission is proposing that RTOs/
ISOs provide their data on marginal cost
estimates; such estimates are typically
generated for the potential replacement
of supply offers in market power
mitigation procedures. This dataset
would include all marginal cost
estimates that have been developed, and
not just those estimates that were used
to generate mitigated supply offers. The
Commission is seeking just the resulting
marginal cost estimates themselves,
however, and is not proposing that
RTOs/ISOs provide the inputs that
allow for calculation of those estimates.
Further, the Commission is not seeking
other operating information regarding
individual generators’ actual costs,
revenues, or profits.

7. Day-ahead shift factors—The
Commission is proposing that RTOs/
ISOs provide their data on shift factors
calculated for use in the day-ahead
market. This would include generation
shift factors, which are factors to be
applied to a generator’s expected change
in output to determine the amount of
flow contribution that that change in
output will impose on an identified
transmission facility or flowgate, and
load shift factors, which are factors to be
applied to a load’s expected change in
demand to determine the amount of
flow contribution that that change in
demand will impose on an identified
transmission facility or flowgate. This
dataset would not be limited to binding
constraints, but should also include all
shift factors calculated to address non-
binding constraints.

8. FTR data—The Commission is
proposing that RTOs/ISOs provide their
data on FTR transactions that may not
be publicly posted in all RTO/ISO
markets. Specifically, the Commission is
proposing that RTOs/ISOs provide data
detailing how all FTRs and allocated
rights were acquired, either through
RTO/ISO allocation or auction
procedures; data detailing whether the
acquired allocation positions were
converted from positions that collect
auction revenue into positions that
collect congestion revenue; and data
detailing secondary market transactions
to the extent that they are available to
the RTO/1ISO.

9. Internal Bilateral Contracts—The
Commission is proposing that RTOs/
ISOs provide their data on the
settlement of internal bilateral contracts
for energy.
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10. Pricing data for interchange
transactions—The Commission is
proposing that RTOs/ISOs provide their
data on pricing information for
scheduled interchanges. Scheduled
interchanges include any transaction
between two or more Balancing
Authority Areas. To enhance the
Commission’s market monitoring and
surveillance efforts, the Commission is
proposing that eTag IDs be included,
when applicable, in addition to other
interchange pricing details and
transaction identification.

37. The data that the Commission is
proposing to receive electronically in
this NOPR are limited to physical and
virtual offers and bids, market awards,
resource outputs, marginal cost
estimates, shift factors, FTRs, internal
bilateral contracts, and interchange
pricing. These datasets would include
descriptive information such as market
participant names, unique identifiers,
pricing points, and other information
that the Commission considers
necessary and appropriate to
understand and analyze the data
described in this NOPR. Markets are not
static, however, and, as markets
continue to evolve, the Commission
may initiate a new rulemaking process
in the future to reassess the data
necessary for its market monitoring and
surveillance efforts and for its policy
and decision-making needs.

38. The Commission proposes that
RTOs/ISOs be required to electronically
deliver the data discussed in this NOPR
to the Commission within seven days
after each RTO/ISO creates the datasets
in a market run or otherwise. For
example, day-ahead offers and bids,
market awards, resource outputs, day-
ahead shift factors, internal bilateral
contracts, and day-ahead interchange
pricing data would be required to be
electronically delivered within seven
days after the completion of each day-
ahead market run. Real-time offers and
bids and real-time interchange pricing
data would be required to be
electronically delivered within seven
days after the completion of each real-
time market run. For data that are
updated less frequently, including
capacity market results, estimated
marginal costs, and FTR data, each
RTO/ISO would be expected to
electronically deliver that data within
seven days after it is created or updated
by the RTO/ISO. For the initial delivery
of data under this proposal, however,
the Commission proposes that each
RTO/ISO would be required to
electronically deliver all such data forty-
five days after the effective date of any
final rule in this proceeding. Finally, if
the RTO/ISO makes later corrections to

the data (after they have been delivered
to the Commission), the RTO/ISO would
be expected to electronically deliver the
corrected data to the Commission
within seven days after the correction
has been made. The Commission invites
comments with respect to the timeframe
in which the data described in this
NOPR should be electronically
delivered to the Commission.

39. The Commission proposes to
locate the requirement to electronically
deliver this data on an ongoing basis
within section 35.28(g) of our
regulations. Further, the Commission
proposes to direct each RTO/ISO to
submit a compliance filing amending its
open access transmission tariff to reflect
this requirement within forty-five days
after the effective date of any final rule
in this proceeding.

D. Data Formatting and Web-Based
Delivery

40. In order to facilitate the
Commission’s efforts described above,
the Commission is proposing to require
each RTO and ISO to use consistent
formatting and delivery methods to
electronically deliver the data described
in this NOPR to the Commission.
Consistent formatting and delivery
methods will enable the Commission to
develop routine data procedures to link
RTO/ISO and other market data, thus
enabling automated analytic techniques.

41. In regard to data formatting, the
Commission is proposing to require that
any data outlined in this NOPR be in an
XML format that is consistent for all
RTOs/ISOs when electronically
delivered to the Commission. As stated
above, the Commission is not proposing
that each RTO/ISO materially modify
the data prior to electronic delivery to
the Commission.42

42. In Order No. 714,43 the
Commission adopted XML format for
entities to use when making tariff
related filings, based upon industry
agreement.44 XML is also commonly
used by RTOs/ISOs to deliver data to
market participants through Open
Access Same-Time Information Systems
(OASIS) and other purposes. Data not
formatted in XML may also be extracted
directly from a database into an XML-
formatted file using automated
procedures. However, the Commission
also recognizes that XML, which was
adopted by the industry as the most
effective format to use when
electronically filing tariffs, may not be

42 See supra P 14.

43 Electronic Tariff Filings, Order No. 714, 73 FR
57515, FERC Stats. & Regs. {31,276 (2008).

44 Order No. 714, FERC Stats. & Regs. 131,276 at
P 30.

the preferred format to use when
electronically delivering RTO/ISO data.
Accordingly, we seek comment on this
issue.

43. In regard to the data delivery
method, the Commission is proposing
that each RTO and ISO use a secure data
delivery method to provide data to the
Commission due to the commercially-
sensitive nature of the market data
described in this NOPR. Specifically,
the Commission is proposing that any
RTO/ISO market data be electronically
delivered using the Secure File Transfer
Protocol (SFTP). Delivery by SFTP is
similar to delivery by File Transfer
Protocol or “FTP,” a widely-used file-
sharing protocol; except that all
communications transmitted using
SFTP are encrypted. Access to the
server where the data is electronically
delivered will only be granted to each
applicable RTO and ISO and to the
Commission.

44. Accordingly, and as part of our
consideration of the range of possible
formats and delivery methods that
RTOs/ISOs may use to electronically
deliver data to the Commission, the
Commission invites comments with
respect to efficient and secure ways to
provide the Commission with RTO/ISO
data. The Commission also invites
comment on the time and resources that
may be needed by RTOs/ISOs for the
initial implementation and ongoing
compliance with the proposed
requirements of this rule. Finally, the
Commission invites comment on
whether a phased implementation
approach should be undertaken, and, if
so, what a potential phased approach
should entail.

E. Non-Public Data

45. Much of the information that the
Commission expects to receive in this
proposal is, by its nature, commercially-
sensitive.45 Disclosure of such
information could result in competitive
harm to market participants and the
market as a whole.#6 Accordingly, the

45In the past, the Commission has granted
requests for privileged or confidential treatment of
similar non-public data. See, e.g., N.Y. Indep. Sys.
Operator, Inc., 131 FERC { 61,169, at P 15 (2010)
(granting such treatment for data relating to specific
generator or other equipment details, transmission
system information, bidding strategies, generator
reference levels, generator costs, guarantee
payments, and the associated relevant time
periods); see also So. Cal. Edison Co., 135 FERC
61,201, at P 20; Hydrogen Energy Cal. LLC, 135
FERC {61,068, at P 25 (2011); N.Y. Indep. Sys.
Operator, Inc., 130 FERC {61,029, at P 3 (2010).

46 Section 301(b) of the FPA, 16 U.S.C. 825(b),
provides that no member, officer, or employee of
the Commission may divulge any fact or
information that may come to his knowledge during
the course of examination of books or other

Continued
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Commission proposes that the data
sought in this proceeding is to be kept
non-public and not be made publicly
available,*7 except as may be directed
by the Commission, or a court with
appropriate jurisdiction.48

46. To the extent the data collected
pursuant to this rulemaking are used,
for example, to support proposed
market rule changes, the analysis relied
upon by the Commission will be
publicly available except that
confidential market information and
other protected or confidential
information will remain non-public.
Also, the Commission may direct its
staff to publicly issue a staff report

outside of a rulemaking proceeding with
similar protections for confidential or
otherwise protected information.

III. Information Collection Statement

47. The collections of information
contained in this proposed rule have
been submitted to the Office of
Management and Budget (OMB) for
review under section 3507(d) of the
Paperwork Reduction Act of 1995, 44
U.S.C. 3507(d). The Commission solicits
comments on the Commission’s need for
this information, whether the
information will have practical utility,
the accuracy of the provided burden
estimates, ways to enhance the quality,
utility, and clarity of the information to

be collected, and any suggested methods
for minimizing respondents’ burden,
including the use of automated
information techniques. Respondents
subject to the filing requirements of this
rule will not be penalized for failing to
respond to these collections of
information unless the collections of
information display a valid OMB
Control number.

48. The proposed rule does not
require market participants other than
the RTOs/ISOs to report information to
the Commission.

49. The Commission’s estimated
reporting burden related to the proposed
rule in Docket RM11-17-000 follow.

Implementing burden Annual recurring operating Average annual burden
burden (implementation cost
Data collection, pro- Number of Burden hrs averaged over 3 yrs.)
posed FERC-921 respondents or Cost per Burden hrs. Cost per Burden hrs
resp%ndent respondent per respon%ent forall Cost for all
respondent respondents respondents
Compliance filing .......... 6 7 $1,750 | ceeeeeeeeeeeeeieee | e, 14 $3,500
Web-Based Delivery .... 6 1,040 100,864 40 $3,879 2,320 225,003
Grand Total, Aver-
age Annual Esti-
mates ........ccceeue B | s | eerrree e nrreen | rrrereesneee e | eeeesneee e 2,334 228,503

50. The Commission recognizes that
there will be an initial implementation
burden associated with providing the
Commission with RTO/ISO data. This
includes submitting a compliance filing
to the Commission, which the
Commission estimates as a burden of
7 hours per RTO/ISO, and
implementing a process to automatically
upload data to an SFTP site for
Commission use (including
development, testing and production).
The Commission estimates a burden of
1040 hours per RTO/ISO for the

accounts, except as may be directed by the
Commission or by a court.

47 We note that, notwithstanding that the
Commission may have data available to it,
complainants still must bear the burden of making
a prima facie case; complainants must do more than
make unsubstantiated allegations. Interstate Power
& Light Co. v. ITC Midwest, LLC, 135 FERC
161,162, at P 18 (2011); see also UNITIL Power
Corp. v. Pub. Serv. Co. of N.H., 62 FERC P 61,055,
at 61,287 (1993) (“The question we must answer at

development, testing and production of
an automated process to provide the
Commission with the data described in
this NOPR. In this regard, though, RTO/
ISO markets have already developed
capabilities necessary to handle RTO/
ISO data in an automated manner. For
instance, through their Open Access
Same-time Information Systems
(OASIS), RTOs/ISOs already make
certain market data publically available
in XML format using automated
procedures. Likewise, some RTOs/ISOs
have developed procedures similar to

this stage of the proceeding is whether UNITIL has
presented sufficient evidence of PSNH’s costs so
that we may assess whether a trial-type, evidentiary
hearing is warranted.”); Houlton Water Co. v. Me.
Pub. Serv. Co., 55 FERC P 61,037, at 61,110 (1991)
(“Maine Public correctly states that a customer
seeking a section 206 investigation of existing rates
must provide some basis to question the
reasonableness of the overall rate level, taking into
account changes in all cost components and not just
[the item being challenged].”).

those proposed in this NOPR to deliver
data to their MMUs.

51. For the recurring effort involved
in electronically delivering RTO/ISO
data to the Commission, the
Commission anticipates that the
additional burden associated with this
rule will be minimal. Any recurring
burden would be associated with
addressing updates to RTO/ISO data as
the data that they process changes and
due to occasional errors in the data
handling or data upload process.

48 We note that the Freedom of Information Act
(FOIA) allows persons to file requests to obtain data
from the Commission. However, commercially-
sensitive data, like that described in this NOPR, is
covered by exemption 4 of FOIA, which protects
“trade secrets and commercial or financial
information obtained from a person [that is]
privileged or confidential.” 5 U.S.C. 552(b)(4)
(2006), amended by OPEN Government Act of 2007,
Pub. L. No. 110-175, 121 Stat. 2524 (2007); accord
18 CFR 388.107(d).
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Information Collection Costs: The
Commission has estimated the cost of
compliance per RTO/ISO to be $102,614
in the initial year of implementation
and $3,879 in subsequent years. The
Commission expects that the
compliance filing will be completed by
RTO/ISO legal staff and has estimated
an hourly rate at $250/hour. The
Commission estimates that a variety of
staff, including legal, database
administrators and IT and information
security specialists, will be required to
electronically deliver to the Commission
the RTO/ISO data described in this
NOPR. The Commission estimated the
average hourly cost for this task to be
$96.98/hour (including legal staff at
$250/hour, information systems
manager at $105.35/hour, database
administrator at $55.61/hour, and
information security analyst at $57.67/
hour).4°

Title: Proposed FERC—-921.59,

Action: Proposed collection.

OMB Control No.: To be determined.

Respondents for this Rulemaking:
RTOs and ISOs.

Frequency of Information: Initial
implementation, compliance filing, and
automated daily updates.

52. Necessity of Information: As
wholesale electricity markets continue
to develop and evolve, new
opportunities arise for anti-competitive
or manipulative behavior. The
Commission’s market monitoring and
surveillance capabilities and associated
data requirements must keep pace with
market developments and evolve along
with the markets. The data discussed in
this NOPR will allow the Commission to
more effectively identify and address
such behavior; to identify ineffective
market rules; to better inform
Commission policies and regulations;
and thus to help ensure just and
reasonable rates.

53. Internal Review: The Commission
has made a preliminary determination
that the proposed revisions are
necessary to keep pace with ever-

49 Hourly average wage is an average and was
calculated using Bureau of Labor Statistics (BLS),
Occupational Employment Statistics data for May
2010 (at http://www.bls.gov/oes/) for the database
administrator and information security analysts.
The average hourly figure for legal staff and
information systems manager is a composite from
BLS and other resources. The following weightings
were applied to estimate the average hourly cost:
Legal staff (/6), information systems manager (&),
database administrator (), and information
security analyst (Vs).

50 OATT compliance filings (like the one-time
compliance filing here) are normally included
under FERC-516 (OMB Control No. 1902—0096).
However, the reporting requirements (including the
compliance filing) contained in this proposed rule
in Docket No. RM11-17 will be covered by a
proposed FERC-921.

changing possibilities for anti-
competitive or manipulative behavior
and to better inform Commission
policies and regulations, and thus to
ensure that rates are just and reasonable.
The Commission has assured itself, by
means of its internal review, that there
is specific, objective support for the
burden estimate associated with the
information requirements.

54. Interested persons may obtain
information on the reporting
requirements by contacting the Federal
Energy Regulatory Commission, Office
of the Executive Director, 888 First
Street, NE., Washington, DC 20426
[Attention: Ellen Brown, e-mail:
DataClearance@ferc.gov, phone: (202)
502-8663, fax: (202) 273-0873].

55. Comments concerning the
information collections proposed in this
NOPR and the associated burden
estimates, should be sent to the
Commission in this docket and may also
be sent to the Office of Management and
Budget, Office of Information and
Regulatory Affairs, Washington, DC
20503 [Attention: Desk Officer for the
Federal Energy Regulatory
Commission]. For security reasons,
comments should be sent by e-mail to
OMB at the following e-mail address:
oira_submission@omb.eop.gov. Please
reference FERC-921 and the docket
number of this proposed rulemaking
(Docket No. RM11-17-000) in your
submission.

IV. Environmental Analysis

56. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.5! The Commission has
categorically excluded certain actions
from these requirements as not having a
significant effect on the human
environment.52 The actions proposed
here fall within a categorical exclusion
in the Commission’s regulations, i.e.,
they involve information gathering,
analysis, and dissemination.53
Therefore, environmental analysis is
unnecessary and has not been
performed.

V. Regulatory Flexibility Act
Certification

57. The Regulatory Flexibility Act of
1980 (RFA) 54 generally requires a
description and analysis of final rules

51 Regulations Implementing the National
Environmental Policy Act, Order No. 486, 52 FR
47,897 (Dec. 17, 1987), FERC Stats. & Regs. 30,783
(1987).

5218 CFR 380.4.

53 See 18 CFR 380.4(a)(5).

545 U.S.C. 601-612.

that will have significant economic
impact on a substantial number of small
entities. The RFA mandates
consideration of regulatory alternatives
that accomplish the stated objectives of
arule and that minimize any significant
economic impact on a substantial
number of small entities. The Small
Business Administration’s (SBA) Office
of Size Standards is responsible for the
definition of a small business.?> The
SBA has established a size standard for
utilities, stating that a firm is small if,
including its affiliates, it is primarily
engaged in the transmission, generation
and/or distribution of electric energy for
sale and its total electric output for the
preceding twelve months did not exceed
four million megawatt hours.5¢ RTOs
and ISOs are not small entities, and they
are the only entities impacted directly
by this proposed rule.

58. CAISO is a nonprofit organization
with over 54,000 megawatts of capacity
and over 25,000 circuit miles of
transmission lines.

59. NYISO is a nonprofit organization
that oversees wholesale electricity
markets serving 19.2 million customers.
NYISO manages a nearly 11,000-mile
network of high-voltage transmission
lines.

60. PJM is comprised of more than
700 members including power
generators, transmission owners,
electricity distributers, power marketers,
and large industrial customers and
serves 13 states and the District of
Columbia.

61. SPP is comprised of 63 members
serving 6.2 million households in nine
states and has 48,930 miles of
transmission lines.

62. Midwest ISO is a nonprofit
organization with over 145,000
megawatts of installed generation.
Midwest ISO has over 57,600 miles of
transmission lines and serves 13 states
and one Canadian province.

63. ISO-NE is a regional transmission
organization serving six states in New
England. The system is comprised of
more than 8,000 miles of high-voltage
transmission lines and over 300
generators.

64. The Commission believes this
proposed rule will not have a significant
economic impact on a substantial
number of small entities, and therefore
no regulatory flexibility analysis is
required.

VI. Comment Procedures

65. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this

5513 CFR 121.101.
5613 CFR 121.201 (Sector 22, Utilities).
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notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due December 27, 2011.
Comments must refer to Docket No.
RM11-17-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address.

66. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
Web site at http://www.ferc.gov. The
Commission accepts most standard
word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

67. Commenters that are not able to
file comments electronically must send
an original copy of their comments to:
Federal Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street, NE., Washington, DC 20426.

68. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

VII. Document Availability

69. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5 p.m.
Eastern time) at 888 First Street, NE.,
Room 2A, Washington, DC 20426.

70. From the Commission’s Home
Page on the Internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
both in PDF and Microsoft Word format
for viewing, printing, and/or
downloading. To access this document
in eLibrary, type the docket number
excluding the last three digits of this
document in the docket number field.

71. User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours from the
Commission’s Online Support at 202—
502—-6652 (toll free at 1-866—208—3676)
or e-mail at ferconlinesupport@ferc.gov,
or the Public Reference Room at 202—
502—-8371, TTY 202-502-8659. E-mail
the Public Reference Room at
public.referenceroom@ferc.gov.

List of Subjects in 18 CFR Part 35

Electric power rates, Electric utilities,
Reporting and recordkeeping
requirements.

By direction of the Commission.
Commissioner Spitzer is not participating.

Nathaniel J. Davis, Sr.,
Deputy Secretary.

In consideration of the foregoing, the
Commission proposes to revise Chapter
I, Title 18 of the Code of Federal
Regulations to read as follows:

PART 35—FILING OF RATE
SCHEDULES AND TARIFFS

1. The authority for part 35 continues
to read as follows:

Authority: 16 U.S.C. 791a—825r, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

2.In § 35.28, paragraphs (g)(4)
through (g)(6) are redesignated as
paragraphs (g)(5) through (g)(7) and a
new paragraph (g)(4) is added to read as
follows:

§35.28. Non-discriminatory open access
transmission tariff.
* * * * *

(g) Tariffs and operations of
Commission-approved independent
system operators and regional
transmission organizations.

* * * * *

(4) Electronic delivery of data. Each
Commission-approved regional
transmission organization and
independent system operator must
electronically deliver to the
Commission, on an ongoing basis and in
a form and manner acceptable to the
Commission, data related to the markets
that the regional transmission
organization or independent system
operator administers.

* * * * *
[FR Doc. 2011-27626 Filed 10~25-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 40
[Docket No. RM11-20-000]

Automatic Underfrequency Load
Shedding and Load Shedding Plans
Reliability Standards

October 20, 2011.
AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of Proposed Rulemaking.

SUMMARY: Under section 215 of the
Federal Power Act, the Federal Energy
Regulatory Commission (Commission)
proposes to approve Reliability
Standards PRC-006—1 (Automatic
Underfrequency Load Shedding) and
EOP-003-2 (Load Shedding Plans),
developed and submitted to the
Commission for approval by the North
American Electric Reliability
Corporation (NERC), the Electric
Reliability Organization certified by the
Commission. The proposed Reliability
Standards establish design and
documentation requirements for
automatic underfrequency load
shedding programs that arrest declining
frequency and assist recovery of
frequency following system events
leading to frequency degradation. The
Commission also proposes to approve
the related Violation Risk Factors and
Violation Severity Levels,
implementation plan, and effective date
proposed by NERC.

DATES: Comments are due December 27,
2011.

ADDRESSES: Comments, identified by
docket number, may be filed in the
following ways:

o Electronic Filing through http://
www.ferc.gov. Documents created
electronically using word processing
software should be filed in native
applications or print-to-PDF format and
not in a scanned format.

e Mail/Hand Delivery: Those unable
to file electronically may mail or hand-
deliver comments to: Federal Energy
Regulatory Commission, Secretary of the
Commission, 888 First Street, NE.,
Washington, DC 20426.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the Comment Procedures Section of
this document.

FOR FURTHER INFORMATION CONTACT:

Stephanie Schmidt (Technical
Information), Office of Electric
Reliability, Division of Reliability
Standards, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502-6568,
Stephanie.Schmidt@ferc.gov.

Matthew Vlissides (Legal
Information), Office of the General
Counsel, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—8408,
Matthew.Vlissides@ferc.gov.
SUPPLEMENTARY INFORMATION:

1. Under section 215 of the Federal
Power Act (FPA),* the Commission
proposes to approve proposed
Reliability Standards PRC-006—1

116 U.S.C. 8240 (2006).
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(Automatic Underfrequency Load
Shedding) and EOP-003-2 (Load
Shedding Plans). The proposed
Reliability Standards were developed
and submitted for approval to the
Commission by the North American
Electric Reliability Corporation (NERC),
which the Commission certified as the
Electric Reliability Organization (ERO)
responsible for developing and
enforcing mandatory Reliability
Standards.2 The proposed Reliability
Standards establish design and
documentation requirements for
automatic underfrequency load
shedding (UFLS) programs, which are
meant to arrest declining frequency and
assist recovery of frequency following
underfrequency events and provide last
resort system preservation measures.

2. The Commission proposes to
approve the related Violation Risk
Factors (VRFs) and Violation Severity
Levels (VSLs), implementation plan,
and effective date proposed by NERC.
The Commission also proposes to
approve the retirement of the currently
effective Reliability Standards PRC—
007-0, PRC-009-0, and EOP-003-1,
and the NERC-approved Reliability
Standard PRC-006-0.

3. The Commission seeks comments
from NERC and other interested persons
on specific issues concerning the
proposed Reliability Standards.

I. Background

A. Underfrequency Load Shedding

4. An interconnected electric power
system must balance load and
generation in order to maintain
frequency within a reliable range.? The
balance between generation and load
within an interconnected electric power
system is shown in the frequency of the
system.# Underfrequency protection
schemes are drastic measures employed
if the system frequency falls below a
specified value.® The Blackout Report
provides the following explanation:

[A]utomatic under-frequency load-
shedding (UFLS) is designed for use in
extreme conditions to stabilize the balance
between generation and load after an
electrical island has been formed, dropping
enough load to allow frequency to stabilize
within the island. All synchronous
generators in North America are designed to
operate at 60 cycles per second (Hertz) and

2 North American Electric Reliability Corp., 116
FERC q 61,062, order on reh’g & compliance, 117
FERC { 61,126 (2006), aff’d sub nom. Alcoa, Inc.

v. FERC, 564 F.3d 1342 (DC Cir. 2009).

3Electric Power Research Institute, EPRI Power
Systems Dynamics Tutorial, Chapter 4 at page 4-78
(2009), available at http://www.epri.com (EPRI
Tutorial).

41d.

51d.

frequency reflects how well load and
generation are balanced—if there is more
load than generation at any moment,
frequency drops below 60 Hz, and it rises
above that level if there is more generation
than load. By dropping load to match
available generation within the island, UFLS
is a safety net that helps to prevent the
complete blackout of the island, which
allows faster system restoration afterward.
UFLS is not effective if there is electrical
instability or voltage collapse within the
island.®

5. UFLS programs are designed for
each defined area or system, and they
are commonly implemented with
devices installed on the distribution
side of the power system.” Factors
considered in developing a UFLS
program include: (1) Underfrequency set
point, (2) minimum amount of load to
shed, and (3) what load and at what
locations to shed.

1. Underfrequency Set Point

6. The underfrequency set point is the
frequency at which a specified load will
disconnect from the system in a UFLS
program.8 Separately, generators have
their own underfrequency set points,
which will disconnect them from the
system if the frequency drops to a
certain value, thus protecting them from
damage.® Underfrequency set points for
load shedding are set above the
frequencies at which generators
disconnect.1© This is done to prevent
losing additional resources that would
exacerbate the imbalance between
resources and demand, resulting in
further frequency declines. UFLS
programs initiate at a specified point to
shed the first load block, and if
necessary additional load blocks at
other lower set points, to arrest system
frequency decline prior to the loss of
additional resources.?

6 U.S.-Canada Power System Outage Task Force,
Final Report on the August 14, 2003 Blackout in the
United States and Canada: Causes and
Recommendations at 92—93 (2004) (Blackout
Report).

7 UFLS programs are designed to maintain a
balance between resources and demand in a defined
area (e.g., Interconnection, Regional Entity area, or
planning coordinator area).

8In Order No. 693—A, the Commission directed
NERC to collect the frequency and magnitude of
load in UFLS systems. Mandatory Reliability
Standards for the Bulk-Power System, Order No.
693, FERC Stats. & Regs. { 31,242, order on reh’g,
Order No. 693—-A, 120 FERC { 61,053, at P 145
(2007). NERC submitted a response to this request
on February 1, 2008 that included the
underfrequency set points and magnitude of load
shed in each Regional Entity. NERC, Response to
FERC Supplemental Request for Information on the
Status of Underfrequency Load Shedding, Docket
No. RM06-16-000 (filed Feb. 1, 2008).

9EPRI Tutorial at page 4-81.

10]d.

11]d. at P 4-78, 4-79.

7. Once a frequency threshold 12 is
identified, the balance of resources and
demand to be maintained to prevent the
system from reaching that frequency
threshold is determined. UFLS
programs use validated models of the
power system, which consist of
mathematical representations of static
(e.g., transformers and transmission
lines) and dynamic (e.g., generators and
motor loads) components of the power
system aggregated to simulate how the
system performs during system
operations.13 Models are validated,
typically, by comparing actual system
operations against simulated system
operations to ensure the simulated
system operations are within a defined
and acceptable margin of tolerance
relative to actual system operations.
Inaccurate power system models may
result in a UFLS program that does not
perform as desired, thus undermining
the reliability objective of UFLS.

8. A UFLS program is designed to
shed sufficient load to arrest system
frequency decline without shedding too
much load such that frequency
increases above 60 Hz. If a UFLS
program is not effective, either because
of invalid power system models or
miscoordination of the UFLS program
with entities inside and outside of the
intended island, it may not achieve the
reliability objective of preventing
cascading outages. This, in turn, could
further undermine reliability and
recovery of the Bulk-Power System
during a system emergency.14

2. Minimum Amount of Load to Shed

9. The amount of load to disconnect
is the amount of load shed at each
underfrequency set point, typically
expressed in megawatts or percent of
system peak load or both.15

3. What Load to Shed

10. In addition to determining the
amount of load to disconnect based on
validated power system models, a UFLS
program identifies what loads to shed

12 A frequency threshold is a pre-determined
frequency that UFLS programs are designed to
avoid reaching, as the system may become unstable
at this frequency.

13 See, e.g., PowerTech Labs Inc., 2010 Evaluation
and Assessment of Southwest Power Pool (SPP)
Under-Frequency Load Shedding Scheme, available
at http://www.spp.org/publications/SPP-2010-
UFLS-Final.pdf.

14 For example, if not enough load is shed to
arrest frequency decline, additional resources may
disconnect from the Interconnection to prevent
damage to generators, and thus system frequency
will continue to collapse. Conversely, if too much
load is shed, the system frequency could exceed 60
Hz also causing resources to disconnect from the
Interconnection to prevent damage to generators.
EPRI Tutorial at page 4-78.

15 EPRI Tutorial at page 4-78.
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and their locations. Therefore, in
deciding what specific loads to shed,
consideration is given to whether the
load is critical (e.g., hospitals, police
stations, or fire stations). These loads
would typically not be included in a
UFLS program.

B. Mandatory Reliability Standards

11. Section 215 of the FPA requires a
Commission-certified ERO to develop
mandatory and enforceable Reliability
Standards, which are subject to
Commission review and approval. Once
approved, the Reliability Standards may
be enforced by the ERO, subject to
Commission oversight, or by the
Commission independently.16

12. Pursuant to section 215 of the
FPA, the Commission established a
process to select and certify an ERO 17
and, subsequently, certified NERC as the
ERO.8 On March 16, 2007, the
Commission issued Order No. 693,
approving 83 of the 107 Reliability
Standards filed by NERC, including
Reliability Standards PRC-007-0, PRC—
009-0, and EOP-003-1.1° The
Commission neither approved nor
remanded NERC-approved Reliability
Standard PRC-006-0 in Order No.
693.20

C. NERC-Approved Reliability Standard
1. PRC-006-0

13. NERC-approved Reliability
Standard PRC-006—-0 addresses the
development of a regional UFLS
program that is used as a last resort to
preserve islanding operation following a
major system event on the Bulk-Power
System that could otherwise cause the
island system frequency to collapse.
PRC-006—-0 requires regional reliability
organizations to develop, coordinate,
document and assess UFLS program
design and effectiveness at least every
five years. In Order No. 693, the
Commission determined neither to
approve nor remand this “fill-in-the-
blank” Reliability Standard because the
regional procedures had not been
submitted, and the Commission held
that it would not propose to approve or

16 See 16 U.S.C. 8240(e).

17 Rules Concerning Certification of the Electric
Reliability Organization; and Procedures for the
Establishment, Approval and Enforcement of
Electric Reliability Standards, Order No. 672, FERC
Stats. & Regs. { 31,204, order on reh’g, Order No.
672—A, FERC Stats. & Regs. 31,212 (2006).

18 North American Electric Reliability Corp., 116
FERC { 61,062, order on reh’g & compliance, 117
FERC { 61,126 (2006), aff’d sub nom., Alcoa, Inc.
v. FERC, 564 F.3d 1342 (D.C. Cir. 2009).

19 Order No. 693, FERC Stats. & Regs. 31,242 at
P 603.

20 Id. P 1479.

remand PRC-006-0 until the ERO
submitted the additional information.2?

D. Currently Effective Reliability
Standards

1. PRC-007-0

14. Reliability Standard PRC-007-0
requires transmission owners,
transmission operators, load serving
entities (LSEs) and distribution
providers to provide, and annually
update, their underfrequency data to
facilitate the regional reliability
organization’s maintenance of the UFLS
program database.

2. PRC-009-0

15. Reliability Standard PRC-009-0
requires that the performance of a UFLS
system be analyzed and documented
following an underfrequency event by
requiring the transmission owner,
transmission operator, LSE and
distribution provider to document the
deployment of their UFLS systems in
accordance with the regional reliability
organization’s program.

3. EOP-003-1

16. Reliability Standard EOP-003-1
addresses load shedding plans and
requires that balancing authorities and
transmission operators operating with
insufficient transmission and/or
generation capacity have the capability
and authority to shed load rather than
risk a failure of the system. It includes
requirements to establish plans for
automatic load shedding for
underfrequency or undervoltage,
manual load shedding to respond to
real-time emergencies, and
communication with other balancing
authorities and transmission operators.

II. Proposed Reliability Standards

17. On March 31, 2011, NERC filed a
petition seeking Commission approval
of proposed Reliability Standards PRC—
006—1 and EOP-003-2 and requesting
the concurrent retirement of the
currently effective Reliability Standards
PRC-007-0, PRC-009-0, and EOP-003—
1 and NERC-approved Reliability
Standard PRC-006—0.22 NERC requests
an effective date for PRC-006—1 and
EOP-003-2 of one year following the
first day of the first calendar quarter
after applicable regulatory approvals
with respect to all Requirements of the

21]1d. P 1477, 1479.

22NERC Petition at 1. The proposed new
Reliability Standards are not attached to the NOPR.
They are, however, available on the Commission’s
eLibrary document retrieval system in Docket No.
RM11-20-000 and are available on the ERO’s Web
site, http://www.nerc.com. Reliability Standards
approved by the Commission are not codified in the
CFR.

proposed Reliability Standards except
Parts 4.1 through 4.6 of Requirement R4
of PRGC-006—1. With respect to Parts 4.1
through 4.6 of Requirement R4 of PRC—
006-1, NERC requests an effective date
of one year following the receipt of
generation data as would be required in
draft Reliability Standard PRC-024-1 23
but no sooner than one year following
the first day of the first calendar quarter
after applicable regulatory approvals of
PRC-006-1.

A. PRC-006-1

18. Proposed Reliability Standard
PRC-006—1 would apply to planning
coordinators, “UFLS entities,” 24 and
transmission owners that “own
Elements identified in the UFLS
program established by the Planning
Coordinators.” NERC states that the
primary purpose of the proposed
Reliability Standard is the establishment
of design and document requirements
for UFLS programs that arrest declining
frequency and assist recovery of
frequency following system events
leading to frequency degradation.

19. NERC states that PRC-006-1
satisfies the Commission’s criteria, set
forth in Order No. 672, for determining
whether a proposed Reliability Standard
is just, reasonable, not unduly
discriminatory or preferential and in the
public interest.25

20. According to NERC, PRC-006-1 is
designed to achieve a specific reliability
goal by establishing design and
documentation requirements for
automatic UFLS programs to arrest
declining frequency, assist recovery of
frequency following underfrequency
events and provide last resort system
preservation measures. NERC contends
that PRC-006-1 contains a technically
sound method to achieve its reliability
goal by establishing a framework for
developing, designing, assessing and
coordinating UFLS programs, and that
PRC-006-1 is clear and unambiguous
regarding what is required and who is
required to comply with the Reliability
Standard.

21. NERC states that PRC—-006—1 does
not reflect “‘best practices” without
regard to implementation cost.26 NERC
contends that it achieves a specific
reliability goal of establishing design

23 PRC-024-1 addresses ‘‘Generator Performance
During Frequency and Voltage Excursions” and is
currently being developed in the NERC standard
drafting process.

24 PRC-006-1 defines “UFLS entities” as: “All
entities that are responsible for the ownership,
operation, or control of UFLS equipment as
required by the UFLS program established by the
Planning Coordinators.”

25 Order No. 672, FERC Stats. & Regs. { 31,204 at
P 323-37.

26 NERC Petition at 24.
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and documentation requirements for
automatic UFLS programs to arrest
declining frequency and assist recovery
following underfrequency events, and
that UFLS programs provide last resort
system preservation measures by
shedding load during system
disturbances that result in substantial
imbalance between load and generation.
NERC also maintains that PRC-006—-1
does not aim at a “lowest common
denominator” but instead establishes
common performance characteristics
that all UFLS programs must meet to
effectively protect Bulk-Power System
reliability.2”

22. NERC states that PRC-006—1 does
not include any differentiation in
requirements based on entity size,
though it provides the opportunity for
planning coordinators to consider input
from smaller entities when developing
the UFLS program. NERC further
explains that PRC-006-1 would apply
throughout North America, with
variances for entities within the Western
Electricity Coordinating Council
(WECC) and the Quebec
Interconnections.

23. As proposed by NERC, PRC-006—
1 has 14 requirements and 19 sub-
requirements, summarized as follows:

Requirement R1: Requires each
planning coordinator to develop and
document criteria to identify portions of
the bulk electric system that may form
islands.

Requirement R2: Requires each
planning coordinator to identify the
islands to serve as a basis for designing
its UFLS program. Sub-Requirements
2.1, 2.2, and 2.3 serve as a checklist of
items that the entity must consider
when identifying islands.

Requirement R3: Requires each
planning coordinator to develop a UFLS
program, including notification of and a
schedule for implementation by the
UFLS entities within its area, that meets
the specific performance characteristics
set forth in sub-Requirements 3.1
through 3.3 in simulations of
underfrequency conditions resulting
from an imbalance of up to 25 percent
within the identified island.

Requirement R4: Requires each
planning coordinator to conduct and
document a UFLS design assessment at
least once every five years that
determines through dynamic simulation
whether the UFLS program design
meets the performance characteristics in
Requirement R3 for each island
identified in Requirement R2, with sub-
Requirements 4.1 through 4.7 specifying
items that the simulation must model.

27]d. at 26.

Requirement R5: Requires each
planning coordinator to coordinate its
UFLS design with all other planning
coordinators whose areas or portions of
whose areas are also part of the same
identified island through specific
actions identified in Requirement R5.

Requirement R6: Requires each
planning coordinator to maintain a
UFLS database containing data
necessary to model its UFLS program
for use in event analyses and
assessments of the UFLS program at
least once each calendar year, with no
more than 15 months between
maintenance activities.

Requirement R7: Requires each
planning coordinator to provide its
UFLS database to other planning
coordinators within its Interconnection
within 30 calendar days of request.

Requirement R8: Requires each UFLS
entity to provide data to its planning
coordinator(s) according to the format
and schedule specified by the planning
coordinator(s) to support maintenance
of the UFLS database.

Requirement R9: Requires each UFLS
entity to provide automatic tripping of
load in accordance with the UFLS
program design and schedule for
application determined by its planning
coordinator(s) in each planning
coordinator area in which it owns
assets.

Requirement R10: Requires each
transmission owner to provide
automatic switching of its existing
capacitor banks, transmission lines, and
reactors to control overvoltage as a
result of underfrequency load shedding
if required by the UFLS program and
schedule for application determined by
the planning coordinator(s) in each
planning coordinator area in which the
transmission owner owns transmission.

Requirement R11: Requires each
planning coordinator, in whose area a
bulk electric system islanding event
results in system frequency excursions
below the initializing set points of the
UFLS program, to conduct and
document an assessment of the event
within one year of event actuation that
evaluates the performance of the UFLS
equipment (sub-Requirement 11.1), and
the effectiveness of the UFLS program
(sub-Requirement 11.2).

Requirement R12: Requires each
planning coordinator, in whose
islanding event assessment
(Requirement R11) UFLS program
deficiencies are identified, to conduct
and document a UFLS design
assessment to consider the identified
deficiencies within two years of event
actuation.

Requirement R13: Requires each
planning coordinator, in whose area a

bulk electric system islanding event
occurred that also included the area(s)
or portions of area(s) of other planning
coordinator(s) in the same islanding
event and that resulted in system
frequency excursions below the
initializing set points of the UFLS
program, to coordinate its event
assessment (in accordance with
Requirement R11) with all other
planning coordinators whose areas or
portions of whose areas were also
included in the same islanding event by
either: (i) Conducting a joint event
assessment per Requirement R11 among
the planning coordinators whose areas
or portions of whose areas were
included in the same islanding event; or
(ii) conducting an independent event
assessment per Requirement R11 that
reaches conclusions and
recommendations consistent with those
of the event assessments of the other
planning coordinators whose areas or
portions of whose areas were included
in the same islanding event; or (iii)
conducting an independent event
assessment per Requirement R11 and
where the assessment fails to reach
conclusions and recommendations
consistent with those of the event
assessments of the other planning
coordinators whose areas or portions of
whose areas were included in the same
islanding event, identifying differences
in the assessments that likely resulted in
the differences in the conclusions and
recommendations and report these
differences to the other planning
coordinators whose areas or portions of
whose areas were included in the same
islanding event and to the ERO.

Requirement R14: Requires the
planning coordinator to respond to
written comments submitted by UFLS
entities and transmission owners within
its planning coordinator area following
a comment period and before finalizing
its UFLS program, indicating in the
written response to comments whether
changes will be made or reasons why
changes will not be made to the UFLS
program, including a schedule for
implementation (sub-Requirement 14.1)
and the UFLS design assessment (sub-
Requirement 14.2).

B. EOP-003-2

24. Proposed Reliability Standard
EOP-003-2 would apply to balancing
authorities and transmission operators.
NERC states that EOP—003—-2 makes
minimal changes to EOP—003-1 by
removing references to UFLS, which
NERC describes as redundant in light of
proposed Reliability Standard PRC—
006-1, and instead focuses proposed
Reliability Standard EOP—003-2 on
undervoltage conditions.
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III. Discussion

25. Pursuant to section 215(d)(2) of
the FPA, the Commission proposes to
approve Reliability Standard PRC-006—
1 and EOP-003-1 as just, reasonable,
not unduly discriminatory or
preferential, and in the public interest.
The Commission believes that the UFLS
program addressed in the proposed
Reliability Standards is important to
arresting declining frequency and
assisting recovery of frequency
following system events that lead to
system instability, which can result in a
blackout. The Commission finds that the
proposed Reliability Standards are
necessary for reliability because UFLS is
used in extreme conditions to stabilize
the balance between generation and
load after an electrical island has been
formed, dropping enough load to allow
frequency to stabilize within the island.
Reliability Standard PRC-006—1, in
conjunction with the conforming
changes to EOP-003-2, provides last
resort Bulk-Power System preservation
measures by establishing the first
national Reliability Standard of
common performance characteristics
that all UFLS programs must meet. In
addition, the Commission proposes to
approve the related VRFs and VSLs,
implementation plan, and effective date
proposed by NERC. Finally, the
Commission proposes to approve the
retirement of the currently effective
Reliability Standards PRC-007-0, PRC—
009-0, and EOP-003-1, and the NERC-
approved Reliability Standard PRC—
006-0.

26. The Commission addresses or
seeks comments from the ERO and other
interested persons on aspects of the
proposed Reliability Standards.
Specifically, we address or seek
comments on the following issues: (A)
Impact of resources not connected to the
bulk electric system; (B) validation of
power system models used to simulate
ULFS programs; (C) scope of UFLS
events assessments; (D) impact of
generator owner trip settings outside of
the UFLS program; (E) UFLS program
coordination with other protection
systems; (F) identification of island
boundaries in UFLS programs; (G)
automatic load shedding in PRC-006—1
and manual load shedding in EOP—003—
2; (H) elimination of balancing authority
responsibilities in EOP-003-2; and (I)
the “Lower VSL” for Requirement R8
and the “Medium” VRF for
Requirement R5 of PRC-006-1. These
issues also apply to the corresponding
Requirements in the requested regional
variance for WECC in PRC-006-1.

A. Impact of Resources Not Connected
to Bulk Electric System Facilities

27. As described above, UFLS
programs are designed to maintain
balance between resources and load in
a defined area (e.g., an Interconnection,
Regional Entity area, or planning
coordinator area). When a resource is
lost, load exceeds supply causing
frequency to decrease below its
scheduled value (e.g., 60 Hz in the
United States). Conversely, a loss of
load or excess supply can result in
higher frequencies than scheduled,
resulting in an overfrequency condition.
As a last resort, UFLS programs are
initiated during extreme
underfrequency conditions to
reestablish balance by shedding load at
predetermined frequencies and times to
prevent system-wide blackouts.

28. Requirement R2 of PRC-006-1
requires planning coordinators to
identify islands to serve as a basis for
designing UFLS programs. Requirement
R3 addresses performance
characteristics for UFLS programs.
Requirement R4 requires each planning
coordinator to conduct and document
the assessment of its UFLS design and
determine if the UFLS program meets
the performance characteristics in
Requirement R3 for each island
identified in Requirement R2.

29. The simulations outlined in
Requirement R4 all concern individual
generating units greater than 20 MVA
gross nameplate rating or generating
plants/facilities greater then 75 MVA
“connected to the bulk electric system.”
However, some generation that meets
the 20 MVA and 75 MVA criteria is not
connected to bulk electric system
facilities. Accordingly, those resources
not connected to bulk electric system
facilities would not be modeled
pursuant to Requirement R4. However,
a resource not connected to the bulk
electric system may serve load designed
to be shed in a UFLS program. The
Commission is concerned that failure to
account for resources not connected to
the bulk electric system in a planning
coordinator’s UFLS program could
result in the planning coordinator being
unaware of how such resources respond
to underfrequency conditions. If the
planning coordinator is unaware of how
these facilities have responded, it may
plan to shed more load than is required
for an area’s frequency to return to
normal. This could lead to an
unintended overfrequency condition if
the plan is carried out in the operating
timeframe. These conditions, in turn,
could lead the plan to violate the
performance characteristics specified in
Requirement R3.

30. The performance characteristics
identified in Requirement R3 provide
acceptable parameters for developing
UFLS programs that are designed to
restore balance between resources and
load. However, the Commission is
concerned that generation resources or
facilities that are not connected to the
bulk electric system may not be
considered during the development of
UFLS programs.

31. The Commission seeks comments
from the ERO and other interested
persons as to whether and how all
resources required for the reliable
operation of the bulk electric system,
including resources not connected to
bulk electric system facilities, are
considered in the development of UFLS
programs under Requirements R3 and
R4.

B. Validation of Power System Models

32. Power systems consist of static
components (e.g., transformers and
transmission lines) and dynamic
components (e.g., generators and motor
loads). Mathematical representations of
these components are aggregated to
create an area’s power system model.
Power system planners 28 and system
operators base decisions on simulations,
both static and dynamic, using area
power system models to meet
requirements in both Commission-
approved planning and operational
Reliability Standards.29

33. Requirements R4 and R11 of PRC-
006-1 require applicable entities to use
dynamic simulations to design and
assess the effectiveness of UFLS
programs. As previously discussed,
UFLS programs are designed to provide
last resort system preservation measures
by: (1) Arresting declining frequency;
and (2) assisting recovery of frequency
following underfrequency events.
Dynamic simulations that do not
accurately represent the power system
can result in an UFLS program that is
ineffective.

34. The Commission believes that the
UFLS program design requirements
established in Requirement R2 and the
required assessments established in
Requirements R4 and R11 of PRC-006-
1 are generally acceptable and include
improvements above the current
Reliability Standards. Accordingly, the
Commission believes that the language
in the proposed Requirements is
appropriate.

28 Power system planners may include functional
entities such as transmission planners and planning
coordinators.

29 See, e.g., Reliability Standards MOD-010-0,
MOD-012-0 and TOP-002-2a, Requirement R19.
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C. UFLS Event Assessments

1. Assessments in the Absence of Island
Formation

35. Requirement R11 of PRC-006—-1
requires planning coordinators to
conduct assessments after a “BES
islanding event results in system
frequency excursion below the
initializing set points of the UFLS
program.” The Commission is
concerned whether the phrase “BES
islanding event” could be interpreted to
mean that a planning coordinator only
has to assess an event if it meets both
of the following requirements: (1)
System frequency excursions fall below
the initializing set point for UFLS; and
(2) bulk electric system islands form
within the Interconnection. If the
frequency falls below the initializing
UFLS set point but islands do not form
(e.g., because the event was not severe
enough to isolate portions of the
Interconnection, or UFLS or other
protection systems failed to operate
properly to form islands), an assessment
of the performance of the UFLS program
for this event is still useful because it
can determine if the UFLS program
operated as expected.

36. The Commission seeks
clarification from the ERO regarding
what actions must planning
coordinators take under Requirement
R11 if an event results in system
frequency excursions falling below this
initializing set point for UFLS but
without the formation of a bulk electric
system island.

2. Coordination of Assessments and
Results

37. Requirements R5 and R13 of PRC—
006—1 require planning coordinators
that share identified islands to
coordinate UFLS program design and
event assessment. The options for
coordinating designs of UFLS programs
in Requirement R5 include: (1)
Developing a common program; (2)
conducting a joint UFLS design
assessment among the planning
coordinators whose area or portions of
whose areas are part of the same
identified island; or (3) conducting an
independent design assessment and, in
the event the UFLS design assessment
fails to meet Requirement R3, identify
modifications to the UFLS program(s) to
meet Requirement R3 and report these
modifications as recommendations to
the other planning coordinators.

38. The options for coordinating event
assessments in Requirement R13
include: (1) Conducting a joint event
assessment per Requirement R11 among
planning coordinators whose areas were
affected; (2) conducting an independent

event assessment per Requirement R11
that reaches conclusions and
recommendations consistent with other
planning coordinators whose areas were
affected; or (3) conducting an
independent event assessment per
Requirement R11 and where the
assessment fails to reach conclusions
and recommendations consistent with
those of the other planning coordinators
whose areas were affected by the same
islanding event, identify differences in
the assessments and report these
differences to the other affected
planning coordinators. The Commission
seeks comments from the ERO and other
interested persons as to whether the
differences should be subsequently
reported to the reliability coordinator
for resolution in the event that the
process does not resolve differences in
the assessments.

39. The Commission believes that
Requirements R5 and R13 provide
flexibility in coordinating UFLS design
programs and event assessments among
planning coordinators whose areas fall
within the same island or whose areas
are affected by the same event.
Accordingly, the Commission believes
that the language in the proposed
Requirements is appropriate.

3. Assessment Timeline for Completion

40. Requirement R11 of Reliability
Standard PRC-006—-1 requires a
planning coordinator to perform an
island event assessment within one year
of an event. If the planning coordinator
identifies program deficiencies,
Requirement R12 requires the planning
coordinator to conduct and document
UFLS design assessments, which are
meant to consider the deficiencies,
within two years of an event. The
Commission is concerned that this time
frame may be too long since it appears
that island event assessments and
consideration of deficiencies could
reasonably be conducted in a much
shorter time frame. Under NERC’s
proposal, deficiencies could remain
within a UFLS program for two years
from an event exposing the Bulk-Power
System to instability, uncontrolled
separation and cascading outages
should a frequency event occur that the
UFLS program mishandles. NERC
provided no explanation of its basis for
the proposed two-year time frame.

41. The Commission asks the ERO
and other interested persons what the
basis is for proposing a two-year time
frame. In addition, the Commaission
seeks clarification from the ERO as to
how soon after event actuation would
an entity need to implement corrections
in response to any deficiencies

identified in the event assessment under
Requirement R11.

D. Generator Owner Trip Settings
Outside of the UFLS Program

42. Requirements 4.1 through 4.7 of
Reliability Standard PRC-006—1 are
intended to capture the effects of
generators that trip prior to UFLS
initiation. As previously discussed, a
generator trip normally creates an
imbalance between resources and load
causing system frequency to decline.
Some generators may need to
disconnect from the system prior to
reaching underfrequency set points to
protect their components from
permanent damage. If this loss occurs
during a system event, the generator can
no longer provide a response to assist in
arresting frequency decline. This
resource loss also counteracts the
response provided by other resources to
arrest frequency decline, increasing the
likelihood of instability, uncontrolled
separation, and cascading outages.

43. We agree that planning
coordinators should consider generators
that trip prior to underfrequency set
points when developing their UFLS
programs. The Commission seeks
comments from the ERO and other
interested persons on how generation
losses outside of the UFLS set points
(i.e., generators having trip settings prior
to the UFLS underfrequency set points)
should be accounted for in UFLS
programs (e.g., generator owners who
trip outside of the UFLS set points
could procure load to shed to account
for the loss in generation).

E. UFLS Program Coordination With
Other Protection Systems

44. Recommendation 21C of the
Blackout Report addresses the
coordination of protection systems.30
The recommendation states that NERC
shall “determine the goals and
principles needed to establish an
integrated approach to relay protection
for generators and transmission lines
and the use of underfrequency and
undervoltage load shedding (UFLS and
UVLS) programs. An integrated
approach is needed to ensure that at the
local and regional levels, these
interactive components provide an
appropriate balance of risks and benefits
in terms of protecting specific assets and
facilitating overall grid survival.”” 31
Accordingly, an integrated approach
requires coordination of all types of
protection systems (e.g., UFLS, UVLS),
internally and externally to an entity’s

30Blackout Report at 159.
311d.
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area, to be responsive to the Blackout
Report.

45. While PRC-006—1 requires
coordination of UFLS programs among
planning coordinators in Requirements
R5, R7, and R13, it does not appear to
capture the same level of coordination
with other protection systems as in
Requirement R1.2.8 of PRC-006-0.32
The Commission seeks comments from
NERC and other interested persons on
whether and how coordination with
other protection systems is or is not
achieved under the new requirements.

F. Identification of Island Boundaries

46. Requirement R1 of PRC-006-1
directs planning coordinators to develop
criteria to select areas that may form
islands based on historical events and
system studies. Historical events and
system studies provide planning
coordinators with the data necessary to
determine where islands will occur
based on the physics of the system.
Requirement R2.3 clarifies that islands
identified in Requirement R1, which
span two or more Regional Entity areas,
should be broken up such that each
Regional Entity area forms an island.
Requirement R2.3 allows planning
coordinators to “‘adjust the island
boundaries to differ from the Regional
Entity area boundaries by mutual
consent where necessary” to preserve
contiguous island boundaries that better
reflect simulations. The Commission
agrees that identifying island
boundaries based on where they are
likely to occur due to system
characteristics, as opposed to
maintaining rigid Regional Entity area
boundaries, should result in more
effective UFLS programs. Accordingly,
the Commission encourages cooperation
among entities to create UFLS programs
that set island boundaries based on
where separations are expected to occur
during an underfrequency event.

47. In its petition, NERC states that
the Requirements allow planning
coordinators to ““select islands including
interconnected portions of the bulk
electric system in adjacent Planning
Coordinator areas and Regional Entity
areas, without the need for coordinating
this selection with Planning
Coordinators in neighboring regions.” 33
Requirement R2.3 of PRC-006-1,
however, requires ‘““mutual consent” to
adjust island boundaries from Regional
Entity boundaries. The Commission
seeks clarification from the ERO
concerning the required degree of

32Requirement 1.2.8 of PRC-006-0 encompasses
“[alny other schemes that are part of or impact the
UFLS program.”

33 NERC Petition at 75-76.

cooperation and/or ‘“mutual consent”
between planning coordinators under
the proposed Reliability Standard in
order for island boundaries to be set so
that, while deviating from Regional
Entity boundaries, they better
approximate actual island separation
boundaries.

G. Automatic Load Shedding and
Manual Load Shedding

48. Proposed Reliability Standard
PRC-006-1 requires automatically
shedding predetermined amounts of
load if frequency declines to the UFLS
set point in order to rebalance resources
and demand and prevent frequency
decline that might cause instability,
uncontrolled separation, or cascading
outages. Proposed Reliability Standard
EOP-003-2 requires manual load
shedding plans, which may be
employed in addition to the automatic
load shedding in the UFLS program, or
to mitigate other reliability issues. If
load allocated to be shed automatically
is also planned for manual load
shedding, then that load resource would
be double-counted. Once load is
disconnected from the system, either
automatically or manually, it cannot be
used again to arrest frequency decline.
In the event that a load resource is
double-counted and removed during
automatic UFLS, the manual load
shedding cannot be completed if called
upon. Even if additional load is located
and shed to compensate for this missing
load, the system would be put into an
un-studied state and could have
unpredicted, negative responses.
Accordingly, resources allocated to each
type of load shedding (i.e., automatic
and manual) should not overlap.

49. There are no requirements in
PRC-006-1 to coordinate automatic
load shedding by UFLS and manual
load shedding under EOP-003-2. The
Commission seeks comments from the
ERO and other interested persons on
how the coordination of automatic and
manual load shedding is considered in
light of the fact that the proposed
Reliability Standards do not explicitly
require coordination.

H. Elimination of Requirements for
Balancing Authorities in EOP-003-2

50. Requirements R2, R4, and R7 of
the currently-effective Reliability
Standard EOP-003-1 apply to
transmission operators and balancing
authorities. Proposed Reliability
Standard EOP-003-2 proposes to
eliminate balancing authorities from
Requirements R2, R4, and R7.

51. Under the proposed modification,
balancing authorities would no longer:
(i) Establish plans for automatic load

shedding for underfrequency or
undervoltage conditions (Requirement
R2); (ii) consider factors (including
frequency, rate of frequency decay,
voltage level, rate of voltage decay, or
power flow levels) in designing an
automatic undervoltage load shedding
scheme (Requirement R4); and (iii)
coordinate automatic load shedding
throughout its area with underfrequency
isolation of generating units, tripping of
shunt capacitors, and other automatic
actions that will occur under abnormal
frequency, voltage, or power flow
conditions (Requirement R7). In its
petition, NERC explains that balancing
authorities were deleted from
Requirements R2 and R4 “because the
frequency related aspects of these
requirements were removed, leaving
only consideration of automatic
undervoltage load shedding in these two
requirements.” 3¢ NERC’s petition,
however, does not explain why
balancing authorities were removed
from Requirement R7. Moreover, given
that balancing authorities would no
longer be subject to Requirements R2,
R4, and R7 of EOP-003-2 and are not
listed as applicable entities in PRC~
006-1, the proposed Reliability
Standards do not preserve these existing
balancing authority responsibilities.

52. The Commission seeks
clarification from the ERO as to why
these existing balancing authority
responsibilities were not incorporated
into Reliability Standards PRC-006—1 or
EOP-003-2. The Commission also seeks
comments from the ERO and other
interested persons as to why balancing
authorities should not be informed of
UFLS program plans that directly
impact balancing authority functions.

I Violation Risk Factors and Violation
Severity Levels

53. NERC states that each primary
requirement in PRC-006—1 and EOP—
003-2 is assigned a Violation Risk
Factor (VRF) and Violation Severity
Level (VSL) and that these elements
support the determination of an initial
value range for the Base Penalty
Amount regarding violations of
requirements in Commission-approved
Reliability Standards, as defined in the
ERO Sanction Guidelines.

54. The Commission proposes to
approve the VRFs and VSLs in PRC—
006—1 and EOP-003-2. However, the
Commission seeks comments from the
ERO and other interested persons
regarding one proposed VSL and one
proposed VRF for PRC-006-1.

55. The “Lower VSL” assignment for
Requirement R8 in PRC-006-1 applies

34 NERC Petition at 42.
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when a UFLS entity fails to provide data
to its planning coordinator for 5 to 10
calendar days following the schedule
specified by the planning coordinator.
Requirement R8 of PRC-006—1 does not
include a 5-day grace period for
providing data to planning coordinators.
Accordingly, the subject VSL
assignment may be inconsistent with
the Commission’s VSL Guideline 3. The
guideline states that a VSL “should not
appear to redefine or undermine the
requirement.” 35 The five-day grace
period implicit in the proposed VSL
appears to be inconsistent with this
guideline. In addition, the proposed
VSL creates a compliance issue.
Specifically, it is unclear where a UFLS
entity falls in the VRF and VSL matrices
if it fails to provide data to its planning
coordinator within 1 to 5 days of its
scheduled date.

56. The VRF for Requirement R5,
which requires planning coordinators to
coordinate their UFLS program design
with other planning coordinators whose
area is in part of the same identified
island, is proposed as “Medium.” NERC
states that Requirement R5 is “‘not
related to similar reliability goals in
other standards.” 36 However,
coordination of load shedding plans is
required in a similar manner in
Requirement R3 of currently effective
Reliability Standard EOP-003-1,37
which includes a VRF of “High.”” The
lack of coordination of UFLS programs
among planning coordinators within the
same identified island could lead to
ineffective UFLS operations and further
cascading outages within the island
when UFLS is activated.

57. Guideline 3 of the Commission’s
VRF Guidelines states that ““[a]bsent
justification to the contrary, the
Commission expects the assignment of
Violation Risk Factors corresponding to
Requirements that address similar
reliability goals in different Reliability
Standards would be treated
comparably.” 38 The Commission seeks
clarification from the ERO why
coordination of load shedding plans is
a “High” VRF for transmission operators
and balancing authorities in EOP—003—
2 but NERC proposes a “Medium”

VREF for planning coordinators in, PRC-
006-1.

35 North American Electric Reliability Corp., 123
FERC {61,284, at P 32 (2008).

36 NERC Petition at 46.

37 Proposed Reliability Standard EOP-003-2
includes the same VRF assignment of “High” for
Requirement R3.

38 North American Electric Reliability Corp., 119
FERC {61,145, at P 25 (2007).

J. Implementation Plan and Effective
Date

58. NERC requests an effective date
for PRC-006—1 and EOP—-003-2 of one
year following the first day of the first
calendar quarter after applicable
regulatory approvals with respect to all
Requirements of the proposed
Reliability Standards except Parts 4.1
through 4.6 of Requirement R4 of PRC—
006—1. With respect to Parts 4.1 through
4.6 of Requirement R4 of PRG-006-1,
NERC requests an effective date of one
year following the receipt of generation
data as required in Reliability Standard
PRC-024-1,39 but no sooner than one
year following the first day of the first
calendar quarter after applicable
regulatory approvals of PRC-006-1.

59. NERC contends that the proposed
implementation plan is not excessively
long and allows sufficient time for
entities to transition and install the
necessary processes to become
compliant. NERC maintains that the one
year phase-in for compliance provides
planning coordinators sufficient time:
(1) To develop, moditfy, or validate (to
determine that an existing program
meets required performance
characteristics) existing UFLS programs;
and (2) to establish a schedule for
implementation, or validate a schedule
for completion of program revisions
already in progress. Moreover, NERC
states that transmission owners and
distribution providers will comply with
the schedule determined by planning
coordinators but no sooner than the
effective date of the standard.

60. The Commission proposes to
accept the implementation plan and
effective date proposed by the ERO for
PRC-006-1 and EOP-003—-2. However,
the Commission seeks comments from
the ERO and other interested persons
about any potential reliability gaps that
may occur during the development and
implementation of PRC-024-1, such as
how the planning coordinators will
adequately determine and apply UFLS
simulations and plans in the absence of
generator trip settings.

IV. Information Collection Statement

61. The Office of Management and
Budget (OMB) regulations require that
OMB approve certain reporting and
recordkeeping (collections of
information) imposed by an agency.4°
Upon approval of a collection(s) of
information, OMB will assign an OMB

39 PRC-024—-1 addresses “Generator Performance
During Frequency and Voltage Excursions’ and is
currently being developed in the NERC standard
drafting process under Project 2007-09 (Generator
Verification), which is one of NERC’s priority
projects.

405 CFR 1320.11.

control number and expiration date.
Respondents subject to the filing
requirements of this rule will not be
penalized for failing to respond to these
collections of information unless the
collections of information display a
valid OMB control number.

62. The Commission is submitting
these reporting and recordkeeping
requirements to OMB for its review and
approval under section 3507(d) of PRA.
Comments are solicited on the
Commission’s need for this information,
whether the information will have
practical utility, the accuracy of
provided burden estimate, ways to
enhance the quality, utility, and clarity
of the information to be collected, and
any suggested methods for minimizing
the respondent’s burden, including the
use of automated information
techniques.

63. This Notice of Proposed
Rulemaking proposes to approve
Reliability Standards PRC-006—1 and
EOP-003-2, which would replace
currently effective Reliability Standards
PRC-007-0, PRC-009-0, EOP-003-1
and NERC-approved Reliability
Standard PRC-006—-0.41 As noted
previously, Reliability Standard PRC-
006—-0 was never approved by the
Commission, and therefore has never
been mandatory and enforceable. On the
other hand, Reliability Standards PRC—
007-0 and PRC-009-0 were approved
by the Commission and are currently
mandatory and enforceable. Because
Proposed Reliability Standard PRC—
006-1 incorporates the requirements
from Reliability Standards PRC-006-0,
PRC-007-0, and PRC-009-0 some of the
existing requirements will become
mandatory and enforceable (where
previously they were voluntary), while
others continue to be so. To properly
account for the burden on respondents,
the Commission will treat the burden
resulting from NERC-approved
Reliability Standard PRC-006-0 as
essentially new to the industry, even
though it is likely that most applicable
entities have already been complying.42

64. The reporting requirements in
proposed Reliability Standard EOP—

41 PRC-006—-0 was not approved by the
Commission but remained effective as a NERC-
approved standard (but not mandatory or
enforceable). The other three standards were
approved by the Commission. Mandatory Reliability
Standards for the Bulk-Power System, Order No.
693, FERC Stats. & Regs. 31,242, order on reh’g,
Order No. 693-A, 120 FERC {61,053 (2007).

42 This statement is made because currently
effective Reliability Standards PRC-007-0 and
PRC-009-0 required UFLS entities to follow the
UFLS program implemented by Reliability Standard
PRC-006-0. Therefore, it is likely that entities have
already been following the requirements contained
in Reliability Standard PRC-006-0.
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003-2 are virtually the same as those in
currently effective Reliability Standard
EOP-003-1. The difference is that
proposed Reliability Standard EOP—
003-2 proposes to eliminate balancing
authorities from Requirements R2 and
from Measure M1.43 This requirement
and measure deal with establishing and
documenting automatic load shedding
plans.

65. Public Reporting Burden: Our
estimate below regarding the number of
respondents is based on the NERC
compliance registry as of 7/29/11.
According to the NERC compliance
registry, there are 72 planning
coordinators and 126 balancing
authorities. The individual burden
estimates are based on the time needed
to gather data, run studies, and analyze

study results to design or update the
UFLS programs. Additionally,
documentation and the review of UFLS
program results by supervisors and
management is included in the
administrative estimations. These are
consistent with estimates for similar
tasks in other Commission approved
standards.

Number of Number of Average burden Total annual
PRC-006-1 (Automatic underfrequency load shedding) 44 respondents responses per hours per burden hours
annually respondent response
(1 2 3 (Mx(2)x(3)
PCs™: Design and document Automatic UFLS Program ..............ccccceeee. 120 8,640
PCs: Management Review of Documentation ............cccceveiriieiciieneniieenns 72 1 40 2,880
PCs: Record Retention ............eoiieeiiiiiiiiie ettt 16 1,152
LI} - | R B BT RRRRRRRRRRNY 12,672
EOP-003-2 (Load Shedding Plans) 45
Removal of BAs* from Reporting Requirements in R2 and M1 (Burden
REAUCHION) .. 126 1 | Reporting | —10 —-1260
Record -1 —126
Retention
LI ¢ | USSP R PRTROUPUPRR IPOOUPRRRPSURR EPUPURPRRRTUPUPIR PSRRI —1,386
Net Change iN BUIEN ........coocuiiiiiiiiiiieeie et sveesieesreeseesns | eesieesseeesseessienses | enveesseessseesssnsssens | seeesseessnesse | eeveeens 11,286

*PC = Planning Coordinator; BA = Balancing Authority.

Total Annual Hours for Collection:
(Compliance/Documentation) = 11,286
hours.

Total Reporting Cost for Planning
Coordinators: = 11,520 hours @ $120/
hour = $1,382,400.

Total Record Retention Cost for
Planning Coordinators: 1,152 hours @
$28/hour = $32,256.

Total Reporting and Record Retention
Cost Savings for Balancing Authorities:
= (1,260 hours @ $120/hour) + (126
hours @ $28/hour) = $154,728.

Total Annual Cost (Reporting +
Record Retention)46: =
$1,414,656 —$154,728 = $1,259,928.

Title: Mandatory Reliability Standards
for the Bulk-Power System.

Action: Proposed Collection FERC—
725A.

OMB Control No.: 1902—0244.

Respondents: Businesses or other for-
profit institutions; not-for-profit
institutions.

Frequency of Responses: On occasion.

43 Balancing authorities are also removed from
Requirements R4 and R7, but these do not have
reporting requirements associated with them.

44 Proposed Reliability Standard PRC-006-1
applies to both planning coordinators and to UFLS
entities. However, the burden associated with the
UFLS entities is not new because it was accounted

Necessity of the Information: This
proposed rule proposes to approve the
requested modifications to Reliability
Standards pertaining to automatic
underfrequency load shedding. The
proposed Reliability Standards help
ensure the reliable operation of the bulk
electric system by arresting declining
frequency and assisting recovery of
frequency following system events
leading to frequency degradation.

Internal Review: The Commission has
reviewed the proposed Reliability
Standards and made a determination
that its action is necessary to implement
section 215 of the FPA. These
requirements, if accepted, should
conform to the Commission’s
expectation for UFLS programs as well
as procedures within the energy
industry.

66. Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street, NE.

for under Commission approved Reliability
Standards PRC-007-0 and PRC-009-0.

45 Transmission operators also have to comply
with Reliability Standard EOP-003-2 but since the
applicable reporting requirements (and associated
burden) have not changed from the existing

Washington, DC 20426 [Attention: Ellen
Brown, Office of the Executive Director,
e-mail: DataClearance@ferc.gov, phone:
(202) 502-8663, fax: (202) 273—-0873].

67. For submitting comments
concerning the collection(s) of
information and the associated burden
estimate(s), please send your comments
to the Commission and to the Office of
Management and Budget, Office of
Information and Regulatory Affairs,
Washington, DC 20503 [Attention: Desk
Officer for the Federal Energy
Regulatory Commission, phone: (202)
395-4638, fax: (202) 395-7285]. For
security reasons, comments to OMB
should be submitted by e-mail to:
oira_submission@omb.eop.gov.
Comments submitted to OMB should
include Docket Number RM11-20 and
OMB Control Number 1902—-0244.

V. Environmental Analysis

68. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement

standard to the proposed standard these entities are
not included here.

46 The hourly reporting cost is based on the cost
of an engineer to implement the requirements of the
rule. The record retention cost comes from
Commission staff research on record retention
requirements.
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for any action that may have a
significant adverse effect on the human
environment.4” The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment. Included in the exclusion
are rules that are clarifying, corrective,
or procedural or that do not
substantially change the effect of the
regulations being amended.® The
actions proposed here fall within this
categorical exclusion in the
Commission’s regulations.

VI. Regulatory Flexibility Act
Certification

69. The Regulatory Flexibility Act of
1980 (RFA) 49 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. The RFA mandates
consideration of regulatory alternatives
that accomplish the stated objectives of
a proposed rule and that minimize any
significant economic impact on a
substantial number of small entities.
The Small Business Administration’s
(SBA) Office of Size Standards develops
the numerical definition of a small
business.5? The SBA has established a
size standard for electric utilities,
stating that a firm is small if, including
its affiliates, it is primarily engaged in
the transmission, generation and/or
distribution of electric energy for sale
and its total electric output for the
preceding twelve months did not exceed
four million megawatt hours.5?

70. Proposed Reliability Standard
PRC-006—1 proposes to establish
design, assessment, and documentation
requirements for automatic UFLS
program. It will be applicable to
planning coordinators and entities that
are responsible for the ownership,
operation, or control of UFLS
equipment. Proposed Standard EOP—
003-2 proposes to remove balancing
authorities from having to comply with
R2 and M1 of the standard. Comparison
of the NERC compliance registry with
data submitted to the Energy
Information Administration on Form
EIA-861 indicates that perhaps as many
as 8 small entities are registered as
planning coordinators and 18 small
entities are registered as balancing
authorities. The Commission estimates
that the small planning coordinators to

47 Order No. 486, Regulations Implementing the
National Environmental Policy Act of 1969, FERC
Stats. & Regs., Regulations Preambles 1986—1990
q 30,783 (1987).

4818 CFR 380.4(a)(2)(ii).

495 U.S.C. 601-612.

5013 CFR 121.101.

5113 CFR 121.201, Sector 22, Utilities & n.1.

whom the proposed Reliability Standard
will apply will incur compliance and
recordkeeping costs of $157,184
($19,648 per planning coordinator)
associated with the Standard’s
requirements. The small balancing
authorities will receive a savings of
$154,728 ($8,596 per balancing
authority). Accordingly, proposed
Reliability Standards PRC-006—1 and
EOP-003-2 should not impose a
significant operating cost increase or
decrease on the affected small entities.

71. Based on this understanding, the
Commission certifies that these
Reliability Standards will not have a
significant economic impact on a
substantial number of small entities.
Accordingly, no regulatory flexibility
analysis is required.

VII. Comment Procedures

72. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due December 27, 2011.
Comments must refer to Docket No.
RM11-20-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments.

73. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
Web site at http://www.ferc.gov. The
Commission accepts most standard
word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

74. Commenters that are not able to
file comments electronically must send
an original of their comments to:
Federal Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street, NE., Washington, DC 20426.

75. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

VIII. Document Availability

76. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (http://

www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5 p.m.
Eastern time) at 888 First Street, NE.,
Room 2A, Washington, DC 20426.

77. From the Commission’s Home
Page on the Internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field.

78. User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours from the
Commission’s Online Support at 202—
502—-6652 (toll free at 1-866—208—3676)
or e-mail at ferconlinesupport@ferc.gov,
or the Public Reference Room at (202)
502—-8371, TTY (202) 502-8659. E-mail
the Public Reference Room at
public.referenceroom@ferc.gov.

List of Subjects in 18 CFR Part 40

Electric power; Electric utilities;
Reporting and recordkeeping
requirements.

By direction of the Commission.
Commissioner Spitzer is not participating.
Nathaniel J. Davis, Sr.,

Deputy Secretary.
[FR Doc. 2011-27625 Filed 10-25-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 40

[Docket No. RM11-18-000]

Transmission Planning Reliability
Standards

AGENCY: Federal Energy Regulatory
Commission, DOE.
ACTION: Notice of proposed rulemaking.

SUMMARY: Transmission Planning (TPL)
Reliability Standards are intended to
ensure that the transmission system is
planned and designed to meet an
appropriate and specific set of reliability
criteria. Reliability Standard TPL-002—
0Oa references a table which identifies
different categories of contingencies and
allowable system impacts in the
planning process. The table includes a
footnote regarding planned or controlled
interruption of electric supply where a
single contingency occurs on a
transmission system. North American
Electric Reliability Corporation (NERC),
the Commission-certified Electric
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Reliability Organization, requests
approval of a revision to the footnote. In
this notice, the Commission proposes to
remand NERC'’s proposed revision to the
footnote.

DATES: Comments are due December 27,
2011.

ADDRESSES: You may submit comments,
identified by docket number by any of
the following methods:

e Agency Web Site: http://
www.ferc.gov. Documents created
electronically using word processing
software should be filed in native
applications or print-to-PDF format and
not in a scanned format.

e Mail/Hand Delivery: Commenters
unable to file comments electronically
must mail or hand deliver comments to:
Federal Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street, NE., Washington, DC 20426.

FOR FURTHER INFORMATION CONTACT:

Robert T. Stroh (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, Telephone: (202) 502—8473.

Eugene Blick (Technical Information),
Office of Electric Reliability, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, Telephone: (202) 502—8066.

SUPPLEMENTARY INFORMATION:
Notice of Proposed Rulemaking

October 20, 2011.

1. On March 31, 2011, the North
American Electric Reliability
Corporation (NERC) filed a petition
seeking approval of Table 1, footnote ‘b’
of four Reliability Standards:
Transmission Planning: TPL-001-1—
System Performance Under Normal (No
Contingency) Conditions (Category A),
TPL-002—1b—System Performance
Following Loss of a Single Bulk Electric
System Element (Category B), TPL-003—
la—System Performance Following
Loss of Two or More Bulk Electric
System Elements (Category C), and
TPL-004-1- System Performance
Following Extreme Events Resulting in
the Loss of Two or More Bulk Electric
System Elements (Category D).?
Pursuant to section 215(d)(4) of the
Federal Power Act (FPA) 2, the
Commission proposes to remand the
proposed Table 1, footnote b. As
discussed below, the Commission
believes that the proposed Reliability
Standard does not meet the statutory

1 While footnote ‘b’ appears in all four of the
above referenced TPL Reliability Standards, its
relevance and practical applicability is limited to
TPL-002—-0a.

218 U.S.C. 8240(d)(4) (2006).

criteria for approval that it be just,
reasonable, not unduly discriminatory
or preferential, and in the public
interest.? The Commission seeks
comments on its proposal.

I. Background

2. Section 215 of the FPA requires a
Commission-certified Electric
Reliability Organization (ERO) to
develop mandatory and enforceable
Reliability Standards, which are subject
to Commission review and approval.
Approved Reliability Standards are
enforced by the ERO, subject to
Commission oversight, or by the
Commission independently.

3. Pursuant to section 215 of the FPA,
the Commission established a process to
select and certify an ERO 4 and,
subsequently, certified NERC as the
ERO.5 On March 16, 2007, the
Commission issued Order No. 693,
approving 83 of the 107 Reliability
Standards filed by NERC, including
Reliability Standard TPL-002—-0, Table
1, footnote ‘b.’ 6 In addition, pursuant to
section 215(d)(5) of the FPA,” the
Commission directed NERC to develop
modifications to 56 of the 83 approved
Reliability Standards, including
footnote ‘b’ of Reliability Standard TPL—
002—0.8

A. Transmission Planning (TPL)
Reliability Standards

4. Currently-effective Reliability
Standard TPL—002—-0a addresses Bulk-
Power System planning and related
system performance for single element
contingency conditions. Requirement
R1 of TPL-002—0a requires that each
Planning Authority and Transmission
Planner ‘“demonstrate through a valid
assessment that its portion of the
interconnected transmission system is
planned such that the Network can be
operated to supply projected customer
demands and projected Firm
Transmission Services, at all demand
levels over the range of forecast system
demands, under the contingency
conditions as defined in Category B of

316 U.S.C. 8240(d)(2) (2006).

4 Rules Concerning Certification of the Electric
Reliability Organization; and Procedures for the
Establishment, Approval and Enforcement of
Electric Reliability Standards, Order No. 672, FERC
Stats. & Regs. 131,204, order on reh’g, Order No.
672—A, FERC Stats. & Regs. 31,212 (2006).

5 North American Electric Reliability Corp., 116
FERC {61,062, order on reh’g & compliance, 117
FERC {61,126 (2006), aff’'d sub nom., Alcoa, Inc.
v. FERC, 564 F.3d 1342 (D.C. Cir. 2009).

6 Mandatory Reliability Standards for the Bulk-
Power System, Order No. 693, FERC Stats. & Regs.
31,242, order on reh’g, Order No. 693—-A, 120
FERC 161,053 (2007).

716 U.S.C. 8240(d)(5)(2006).

80rder No. 693, FERC Stats & Regs. 131,242 at
P 1797.

Table 1.”” 9 Table I identifies different
categories of contingencies and
allowable system impacts in the
planning process. With regard to system
impacts, Table I further provides that a
Category B (single) contingency must
not result in cascading outages, loss of
demand or curtailed firm transfers,
system instability or exceeded voltage or
thermal limits. With regard to the clause
regarding loss of demand, current
footnote ‘b’ of Table 1 states:

Planned or controlled interruption of
electric supply to radial customers or some
local Network customers, connected to or
supplied by the Faulted element or by the
affected area, may occur in certain areas
without impacting the overall reliability of
the interconnected transmission systems. To
prepare for the next contingency, system
adjustments are permitted, including
curtailments of contracted Firm (non-
recallable reserved) electric power Transfers.

B. Order No. 693 Directive

5. In Order No. 693, the Commaission
stated that it believes that the
transmission planning Reliability
Standard should not allow an entity to
plan for the loss of non-consequential
firm load in the event of a single
contingency.1® The Commission
directed the ERO to develop certain
modifications, including a clarification
of Table 1, footnote ‘b’. The Commission
stated that:

Based on the record before us, we believe
that the transmission planning Reliability
Standard should not allow an entity to plan
for the loss of non-consequential load in the
event of a single contingency. The
Commission directs the ERO to clarify the
Reliability Standard. Regarding the
comments of Entergy and Northern Indiana
that the Reliability Standard should allow
entities to plan for the loss of firm service for
a single contingency, the Commission finds
that their comments may be considered
through the Reliability Standards
development process. However, we strongly
discourage an approach that reflects the
lowest common denominator. The
Commission also clarifies that an entity may
seek a regional difference to the Reliability
Standard from the ERO for case-specific
circumstances.!!

9Reliability Standard TPL-002—-0a, Requirement
R1.

10 See Order No. 693, FERC Stats. & Regs.
31,242 at P 1794. Non-consequential load loss
includes the removal, by any means, of any planned
firm load that is not directly served by the elements
that are removed from service as a result of the
contingency. Currently-effective footnote ‘b’ deals
with both consequential load loss and non-
consequential load loss. NERC’s proposed footnote
‘b’ characterizes both types of load loss as “Firm
Demand.” The focus of this NOPR is NERC'’s
proposed treatment of non-consequential load loss
or planned interruption of “Firm Demand.”

11 Order No. 693, FERC Stats. & Regs. {31,242 at
P 1794 (footnotes omitted).
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6. In a subsequent clarifying order, the
Commission stated that it believed that
a regional difference, or a case-specific
exception process that can be
technically justified, to plan for the loss
of firm service “‘at the fringes of various
systems”’ would be an acceptable
approach in limited circumstances.2
Specifically, the Commission clarified
that:

Moreover, the Commission, in * * * Order
No. 693, then provided a clarification that an
entity may seek a regional difference to the
Reliability Standard from the ERO for case-
specific circumstances. We believe that a
regional difference, or a case-specific
exception process that can be technically
justified, to plan for the loss of firm service
“at the fringes of various systems” would be
an acceptable approach. Thus, the
Commission did not dictate a single solution
as NERC and others now claim. In any event,
NERC must provide a strong technical
justification for its proposal.3

C. NERC'’s Petition for Approval of TPL-
002-0a, Footnote b

7. On March 31, 2011, NERC filed a
petition seeking approval of its proposal
to revise and clarify footnote ‘b’ “in
regard to load loss following a single
contingency.” 14 NERC stated that it did
not eliminate the ability of an entity to
plan for the loss of non-consequential
load in the event of a single contingency
but drafted a footnote that, according to
NERC, “meets the Commission’s
directive while simultaneously meeting
the needs of industry and respecting
jurisdictional bounds.”” 15 NERC states
that its proposed footnote ‘b’ establishes
the requirements for the limited
circumstances when and how an entity
can plan to interrupt Firm Demand for
Category B contingencies. It allows for
planned interruption of Firm Demand
when ““subject to review in an open and
transparent stakeholder process.” 16
NERC’s proposed footnote ‘b’ states:

An objective of the planning process
should be to minimize the likelihood and
magnitude of interruption of firm transfers or
Firm Demand following Contingency events.
Curtailment of firm transfers is allowed when
achieved through the appropriate redispatch
of resources obligated to re-dispatch, where
it can be demonstrated that Facilities,
internal and external to the Transmission
Planner’s planning region, remain within
applicable Facility Ratings and the re-
dispatch does not result in the shedding of
any Firm Demand. It is recognized that Firm
Demand will be interrupted if it is: (1)
Directly served by the Elements removed

12 Mandatory Reliability Standards for the Bulk
Power System, 131 FERC {61,231, at P 21 (2010)
(June 2010 Order).

131d.

14 NERC Petition at 10.

151d.

16 Id.

from service as a result of the Contingency,
or (2) Interruptible Demand or Demand-Side
Management Load. Furthermore, in limited
circumstances Firm Demand may need to be
interrupted to address BES performance
requirements. When interruption of Firm
Demand is utilized within the planning
process to address [Bulk Electric System]
performance requirements, such interruption
is limited to circumstances where the use of
Demand interruption are documented,
including alternatives evaluated; and where
the Demand interruption is subject to review
in an open and transparent stakeholder
process that includes addressing stakeholder
comments.

D. Supplemental Information

8. On June 7, 2011, in response to a
Commission deficiency letter, NERC
explained that “the approach proposed
in footnote ‘b’ is equally efficient
because many of the stakeholder
processes that will be used in footnote
‘b’ planning decisions are already in
place, as implemented by FERC in
Order No. 890 and in state regulatory
jurisdictions.” 17 NERC also pointed to
state public utility commission
processes or processes existing in local
jurisdictions that address transmission
planning issues that could serve to
provide a case-specific review of the
planned interruption of Firm Demand.
NERC added that an ERO-sponsored
planning process is not likely to be
efficient or effective because of
extensive jurisdictional issues between
NERC, the Commission, and the many
authorities having jurisdiction that
would have to be resolved before
implementation could occur. NERC
added that an ERO-specific process
would lead to conflicts among federal,
provincial, state and local governing
bodies that have jurisdiction over
various parts of the planning, siting and
construction process. NERC also
believes that a NERC-centered process
would duplicate planning actions
occurring elsewhere (e.g., where
resource allocation decisions are
actually being made), and such a
process could lead to inconsistent
results. NERC concluded that a more
reasonable and expeditious path would
be to rely on existing stakeholder
processes. According to NERC, such
processes would more likely engage the
appropriate local-level decision-makers
and policy-makers.

9. With respect to review and
oversight by NERC and the Regional
Entities, NERC submitted that an ERO-
specific process would place the ERO in
the position of managing and actively
participating in a planning process,
which conflicts with its role as the

17 NERC Data Response at 4.

compliance monitor and enforcement
authority. NERC also stated that neither
the ERO nor the Regional Entities will
review decisions regarding planned
interruptions. Their role will be limited
to reviewing whether the registered
entity participated in a stakeholder
process when planning to interrupt
Firm Demand. NERC explained that
Regional Entities will have oversight
after-the-fact by auditing the entity’s
implementation of footnote ‘b’ to
determine if the entity planned on
interrupting Firm Demand and whether
the decision by the entity to rely on
planned interruption of Firm Demand
was vetted through the stakeholder
process and qualified as one of the
situations identified in footnote b.

10. Furthermore, NERC stated that an
objective of the planning process should
be to minimize the likelihood and
magnitude of planned Firm Demand
interruptions. NERC recognizes that
there may be topological or system
configurations where allowing planned
interruptions of Firm Demand may
provide more reliable service. NERC
contends that due to the wide variety of
system configurations and regulatory
compacts, it is not feasible for the ERO
to develop a one-size-fits-all criterion
for limiting the planned firm load
interruptions for Category B events.
According to NERC, the standards
drafting team evaluated setting a certain
magnitude of planned interruption of
Firm Demand, but there was no
analytical data to support a single value,
and it would be viewed as arbitrary.

II. Discussion

11. The Commission proposes to
remand NERC’s proposal to modify
Reliability Standard TPL-002—0a, Table
1, footnote ‘b.” The Commission believes
that NERC’s proposal does not meet the
directives in Order No. 693 and the June
2010 Order and does not clarify or
define the circumstances in which an
entity can plan to interrupt Firm
Demand for a single contingency.
Specifically, the Commission is
concerned that the procedural and
substantive parameters of NERC’s
proposed stakeholder process are too
undefined to provide assurances that
the process will be effective in
determining when it is appropriate to
plan for interrupting Firm Demand,
does not contain NERC-defined criteria
on circumstances to determine when an
exception for planned interruption of
Firm Demand is permissible, and could
result in inconsistent results in
implementation. In proposing a
stakeholder process without
specification of any technical means by
which exceptions are to be evaluated,
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the proposed footnote effectively turns
the processes into a reliability standards
development process outside of NERC’s
existing procedures. Furthermore, the
Commission believes that regardless of
the process used, the result could lead
to inconsistent reliability requirements
within and across reliability regions.
While the Commission recognizes that
some variation among regions or entities
is reasonable given varying grid
topography and other legitimate
considerations, there are no technical or
other criteria to determine whether
varied results are arbitrary or based on
meaningful distinctions. While the
Commission acknowledges that NERC
has flexibility in developing alternative
approaches, we believe that the
proposed approach is not equally
efficient or effective as the
Commission’s directives and that NERC
has failed to provide a strong technical
justification for its proposal.

12. As an initial matter, the
Commission is concerned that the
process lacks parameters. The standard
requires that, when planning to
interrupt Firm Demand, the Firm
Demand interruption must be ‘“‘subject
to review in an open and transparent
stakeholder process that includes
addressing stakeholder comments.” 18
However, without any substantive
parameters governing the stakeholder
process, the enforceability of this
obligation by NERC and the Regional
Entities’ would be limited to a review to
ensure only that a stakeholder process
occurred. Indeed, NERC’s explanation
appears to confirm this concern, as
NERC explained that Regional Entities’
involvement is limited to oversight
after-the-fact by auditing the entity’s
implementation of footnote ‘b’ to
determine if the entity planned on
interrupting Firm Demand and whether
the decision by the entity to rely on
planned interruption of Firm Demand
was vetted through the stakeholder
process and qualified as one of the
situations identified in footnote ‘b’.

13. Further, the Commission is
concerned that the NERC proposal
leaves undefined the circumstances in
which it is allowable to plan for Firm
Demand to be interrupted in response to
a Category B contingency. The TPL—
002-0a Reliability Standard requires
Planning Authorities and Transmission
Planners to demonstrate through a valid
assessment that the transmission system
is planned and can be operated to
supply projected Firm Demand at all
demand levels over a range of forecasted

18 NERC Petition at 10.

system demands.'® Moreover, the
planner must consider all single
contingencies applicable to Table I,
Category B and demonstrate that system
performance is met. For those instances
where system performance is not met,
the planner must provide a written
summary of its plans to achieve system
performance including implementation
schedules, in service dates of facilities
and implementation lead times.2° In
regard to NERC’s proposal, the
Commission is concerned that footnote
‘b’ would function as a means to
override the reliability objective and
system performance requirements of the
TPL Reliability Standard without any
technical or other criteria specified to
determine when planning to interrupt
Firm Demand would be allowable. In
this case NERC has provided no
technically sound means of determining
situations in which planning to
interrupt Firm Demand would be
allowable, and instead has removed
such decision-making to an unspecified
stakeholder process without any
assurance that such processes will
deploy technically sound means of
approving or denying exceptions.
Without any technical or other criteria
specified to determine when planning to
interrupt Firm Demand would be
allowable, the Commission is concerned
that multiple stakeholder processes
across the country engaging in such
determinations could lead to
inconsistent and arbitrary exceptions
including, potentially, allowing entities
to plan to interrupt any amount of Firm
Demand in any location and at any
voltage level. While the Commission
recognizes that some variation among
regions or entities is reasonable given
varying grid topography and other
legitimate considerations, there are no
technical or other criteria to determine
whether varied results are arbitrary or
based on meaningful distinctions. The
Commission is thus concerned that
there may be a lack of consistency in
determinations to allow the planned
interruption of Firm Demand. The
proposed stakeholder process does not
have any parameters except for
openness and transparency. As a result,
multiple processes that could be
adopted across the country would likely
lead to inconsistent determinations to
allow for the planned interruption of
Firm Demand.

14. The Commission believes that a
remand would give NERC and industry
flexibility to develop an approach that

19 Reliability Standard TPL-002—-0a, Requirement
R1.

20 Reliability Standard TPL-002-0a,
Requirements R1.5 and R2.

would address the issues identified by
the Commission with the proposed
footnote ‘b’ stakeholder process
including, as discussed below,
definition of the process and criteria or
guidelines for the process.

A. Lack of Technical or Other Criteria

15. NERC’s proposal does not
prescribe the criteria that would define
the parameters of permissible
interruption of Firm Demand. In Order
No. 693 the Commission expressed
concern that, as a general rule, footnote
‘b’ should not allow an entity to plan for
the loss of non-consequential load in the
event of a single contingency and
directed NERC to clarify the standard.
The Commission stated in the June 2010
Order that a regional difference or a
case-specific exception process that
could be technically justified would be
acceptable. While the Commission
allows NERC to propose an equally
effective and efficient solution to a
Commission’s proposed solution, the
Commission does not believe that the
proposal is equally effective and
efficient. First, NERC’s proposed
footnote ‘b’ contains no constraints and
could allow an entity to plan to
interrupt any amount of Firm Demand,
in any location or at any voltage level
as needed for any single contingency,
provided that it is documented and
subjected to a stakeholder process. This
result is contrary to the underlying
standard and our prior orders.2? Further,
NERC did not technically justify its
proposal, instead relying on the benefit
of having transparency in the process.
The Commission does not believe
transparency in this instance can
substitute for a technical justification.

16. In its supplemental filing, NERC
states that it is not feasible for the ERO
to develop a one-size-fits-all criterion
for limiting the planned interruption of
Firm Demand due to the wide variety of
system configurations and regulatory
compacts.22 NERC states that the
standards drafting team believes there is
no analytical data to support a single
level and therefore any single value was
viewed as arbitrary.

17. We are not persuaded by NERC’s
reasoning. First, both NERC and the
Commission have developed thresholds
in other reliability contexts that have
overcome similar claims of arbitrariness.
For example, the threshold for
conducting vegetation management
pursuant to Reliability Standard FAC-
003-1 applies to all transmission lines
operated at 200 kV and above.23 In the

21 See Order No. 693, see also June 2010 Order.
22 NERC Data Response at 6.
23 Reliability Standard FAC-003-1.
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same vein, NERC’s Statement of
Compliance Registry Criteria has
numerous thresholds for determining
eligibility for registration.2# The
Commission did not suggest a one size
fits all exceptions process. If the ERO
were to perform an exception process, it
might include flexibility in decisions
based on disparate topology or on other
matters since it could utilize its
technical expertise to determine the
reliability impact from one region to
another. Moreover, the Commission’s
proposal to remand revised footnote ‘b’
due to a lack of criteria does not
preclude NERC from developing another
alternative, provided that it is equally
“efficient and effective.”

18. Finally, the Commission
understands that there are a wide
variety of system configurations and
regulatory compacts. NERC indicates
that the standards drafting team
considered a variety of limits; however,
it is not clear whether NERC considered
a blend of quantitative and qualitative
thresholds. For example, a standard
could require a process with a
quantitative limitation on how much
Firm Demand could be planned for
interruption and that standard could
provide an exception process where a
registered entity would submit
documents and explanation to the ERO
or a Regional Entity for approval based
upon certain considerations.25 In short,
we believe that a more defined process
would be needed but, by itself, would
not be adequate without NERC-defined
technical or other criteria to determine
planned interruption of Firm Demand.
The Commission seeks comment on
these proposals.

B. Stakeholder Process

19. The Commission believes that
NERC'’s proposed footnote ‘b’
stakeholder process does not meet Order
No. 693 and the June 2010 Order
directive. According to NERC, the type
of stakeholder process used under its
proposed footnote ‘b’ can vary from one
planning entity to the next. NERC offers
several stakeholder processes as
examples, such as the Order 890-type
process, a state public utility
commission or local jurisdiction
process, or a Regional Transmission
Organization/Independent System

24 See, e.g., NERC Statement of Registry Criteria,
Section III. The Commission approved Statement of
Registry Criteria in Order No. 693.

25 While we encourage NERC to exercise
flexibility in designing an appropriate standard,
under this example, the exception process could
consist of a stakeholder process that has some level
of due process as long as that process does not
allow the entity that proposes its exception to make
the decision on whether to grant the exception.

Operator (RTO/ISO) stakeholder
process.

20. First, because NERC’s proposed
footnote ‘b’ does not define the
stakeholder process, the express terms
of the standard would allow an
applicable entity to form or participate
in any stakeholder process and be
compliant with the proposed standard.
Second, as we have mentioned, NERC
has offered no technical justification for
exceptions to be granted through the
stakeholder process and therefore no
means for the Commission to judge
whether the process will protect the
reliability of the Bulk-Power System.
Nothing in the proposed footnote ‘b’
restricts the stakeholder process, other
than that it must be an open and
transparent stakeholder process that
includes addressing stakeholder
comments. The Commission is
concerned that any meeting that is open
to stakeholders could meet this
standard. Further, because the
stakeholder process is not defined, the
proposal could allow a transmission
planner to develop a process that
provides insufficient process and
transparency and still comply with the
standard. The Commission believes that
such process would be insufficient
because it allows any stakeholder
process to essentially become a
reliability standards development
processes outside of NERC’s existing
procedures. Furthermore, the
Commission believes that regardless of
the stakeholder process used, the
outcome could lead to inconsistent
results, with no technical or other
criteria to determine whether varied
results are arbitrary or based on
meaningful distinctions. The
Commission seeks comment on whether
a stakeholder process is the appropriate
vehicle to approve or deny exceptions to
allow entities to plan to interrupt Firm
Demand for a single contingency and if
so, whether the proposed footnote ‘b’
would require any stakeholder due
process.

21. Nor does the standard describe
what would be entailed in addressing
the stakeholder comments. As described
above, the process under the standard
does not provide for any technical rigor
to address stakeholder concerns. While
the standard requires transparency and
an opportunity for stakeholder
comments on the transmission planner’s
proposed plan to interrupt Firm
Demand, it does not mandate any
particular stakeholder involvement, nor
does it mandate that interested
governmental authorities be afforded
notice and an opportunity to comment.
As we read the proposed standard, a
responsible entity could define when it

would plan to interrupt Firm Demand
on its own, then ask for stakeholder
input on that plan. While the standard
requires the responsible entity to
“address” stakeholder comments, the
responsible entity is not required to
specify or support the technical basis
upon which it rendered a decision. The
Commission believes that the
stakeholder process in proposed
footnote ‘b’ would allow the
transmission planner to define the
circumstances when it would rely on
planned interruption of Firm Demand,
provide that definition for review by
regulators and other stakeholders,
receive comments from regulators and
stakeholders requesting a more narrow
definition, and explain to the regulators
and stakeholders why it is declining the
request and maintaining the broader
definition, even if every other
transmission planner facing similar
circumstances would reach the opposite
conclusion.

22. In Order No. 693 and the June
2010 Order, the Commission stated that
a regional difference or a case-specific
exception process, among other things,
would be an acceptable approach. With
regard to a case-specific process, NERC
replied it would ““create undesirable
delays and uncertainty in the
transmission planning process.” 26
However, the proposed footnote ‘b’ does
not provide a time limitation by which
planning decisions to interrupt Firm
Demand must be made. The
Commission is not persuaded that
NERC'’s proposed approach ameliorates
this concern. The Commission seeks
comment on whether an exceptions
process that provides defined criteria,
with some allowance or consideration
for unique circumstances, could be
crafted that would resolve NERC’s
concerns of “undesirable delays” and
“uncertainty.”

23. In sum, the Commission is
concerned that the stakeholder process
set forth in the NERC proposal is not
sufficiently defined, rendering it
potentially unenforceable. As
mentioned above, the proposed
stakeholder process includes no
parameters other than openness and
transparency. NERC states that it and
the Regional Entities will review a
responsible entity’s decision to plan to
interrupt Firm Demand using an after-
the-fact audit, to determine if the
entity’s implementation of footnote ‘b’
to plan Firm Demand interruption and
whether the decision by the entity was
vetted through the stakeholder process
and qualified as one of the situations

26 NERC Data Response at 2.
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identified in footnote ‘b.”27 The
Commission believes that this could
result in a transmission planner
invoking a process that provides for
minimal stakeholder involvement,
providing scant reasons to reject any
stakeholder input and then defending
its decision by claiming that it has
satisfied the provision. While the
Compliance Enforcement Authority
would verify that the process fulfilled
the letter of NERC’s proposed footnote
‘b>—that some open, transparent
stakeholder process was involved and
that the responsible entity in some way
addressed stakeholder concerns—there
is no mechanism for the ERO or a
Regional Entity to enforce a finding that
the evidence does not support an
acceptable instance of planned
interruption of Firm Demand. The
Commission seeks comment on the
concerns raised above.

C. Commission Proposal

24. The Commission believes that
NERC’s proposed footnote ‘b’ does not
meet the Commission’s Order No. 693
directives, nor is it an equally effective
and efficient alternative. On this basis,
the Commission proposes to remand the
proposal to NERC.

25. The Commission also proposes to
provide further guidance on acceptable
approaches to footnote ‘b’. We seek
comment on all of the options below. In
addition, while the Commission is
proposing certain options for revising
footnote ‘b’, we also seek comment on
other potential options to solve the
concerns outlined in this NOPR. As
noted above, the Commission
understands that there are a wide
variety of system configurations and
regulatory compacts. We believe that a
more defined process than that provided
in the proposed footnote ‘b’ would be
needed but, by itself, would not be
adequate without NERC-defined
technical or other criteria to determine
an acceptable planned interruption of
Firm Demand at the fringes of the
system.28

26. We acknowledge that the
standards drafting team considered a
variety of limits; however, setting some
form of criteria within the standard
itself for planning to interrupt Firm
Demand may be an acceptable approach
to setting criteria for footnote ‘b’ and
would be an option for NERC to
consider. We also seek comment on
whether existing protocols could
provide guidance to NERC in devising

27 NERC Data Response at 7-8.

28 Any exceptions process to determine specific
requests for planned interruption of Firm Demand
may not necessarily be limited to the fringes of the
system.

criteria. For example, the Department of
Energy’s Electric Emergency Incident
and Disturbance Report (Form OE-417)
requires, among other things, an entity
to report the uncontrolled loss of 300
Megawatts or more of firm system loads
for more than 15 minutes from a single
incident, load shedding of 100
Megawatts or more implemented under
emergency operational policy, and the
loss of service for more than 1 hour to
50,000 customers. While these are
reporting requirements for the
operational timeframe, and may include
distribution level load shedding, the
Commission requests comments on
whether they could also serve as a basis
for setting limits on when an entity can
plan to interrupt Firm Demand on the
Bulk-Power System. Another existing
document that could provide guidance
on how to set a limit on the planned
interruption of Firm Demand is NERC’s
Statement of Compliance Registry
Criteria, which uses, for example, 25
MW as a threshold in determining when
a load-serving entity or distribution
provider should register with NERC. We
seek comments on this proposed option,
and any other external documents that
could be used to guide a revision to
footnote ‘b.’

27. Second, as stated above, it is not
clear whether NERC considered a blend
of quantitative and qualitative
thresholds. The Commission seeks
comments on whether this would be an
option for providing criteria that would
be generally applicable, but also for
allowing for certain cases that may
exceed the criteria. For example, a
standard could require a process with a
quantitative limitation on how much
Firm Demand could be planned for
interruption and that standard could
provide an exception process where a
registered entity would submit
documents and explanation to the ERO
or a Regional Entity for approval based
upon certain considerations. NERC has
raised concerns about conflicts among
federal, provincial, state and local
governing bodies that have jurisdiction
over various parts of the planning, siting
and construction process. The
Commission believes that this approach
may satisfy the need for technical
criteria that we have described, while
accounting for NERC’s concerns about
the difficulty of developing a one-size-
fits-all criterion for limiting planned
Firm Demand interruptions and the
appropriateness and feasibility of
managing and actively participating in
each planning process. As NERC states,
the objective of footnote ‘b’ should be to
minimize the likelihood and magnitude
of planned Firm Demand interruptions.

The Commission believes that setting
generally applicable criteria for when an
applicable entity can plan to shed Firm
Demand, coupled with an exceptions
process overseen by NERC and the
Regional Entities, could mean that few
exception requests must be processed by
NERC and the Regional Entities. We
seek comment on this option, and
which entities should be involved in the
review and subsequent determination as
to whether an exception should be
allowed.

28. NERC has raised concerns about
conflicts among federal, provincial, state
and local governing bodies that have
jurisdiction over various parts of the
planning, siting and construction
process. There also may be concerns
about the costs of planning to avoid
Firm Demand shedding. The
Commission seeks comment on whether
a feasible option would be to revise
footnote ‘b’ to allow for the planned
interruption of Firm Demand in
circumstances where the transmission
planner can show that it has customer
or community consent and there is no
adverse impact to the Bulk-Power
System. This presumably would not
require affirmative consent by every
individual retail customer, but we
recognize that either term, customer or
community, would need to be
adequately defined. The Commission
therefore seeks comments on who might
be able to represent the customer or
community in this option and how
customer or community consent might
be demonstrated. Additionally, we seek
comment on how it would be
determined that firm demand shedding
with customer consent would not
adversely impact the Bulk-Power
System. However, we also seek
comment on whether a customer who
would otherwise consent to having its
planning authority or transmission
planner plan to interrupt Firm Demand
pursuant to this option could instead
select interruptible or conditional firm
service under the tariff to address cost
concerns.

29. Finally, regardless of how NERC
revises footnote ‘b’ to resolve the
concerns outlined in this NOPR and in
previous orders, the Commission notes
that NERC will need to support the
revision to footnote ‘b.” If there is a
threshold component to the revised
footnote, the Commission believes that
NERC would need to support the
threshold and show that instability,
uncontrolled separation, or cascading
failures of the system will not occur as
a result of planning to shed Firm
Demand up to the threshold. In
addition, if there is an individual
exception option, the Commission
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believes that the applicable entities
should be required to find that there is
no adverse impact to the Bulk-Power
System from the exception and that it is
considered in wide-area coordination
and operations. Further, we believe that
any exception should be subject to
further review by the Regional Entity,
NERC, and the Commission. This does
not necessarily mean that the Regional
Entity, NERC, or the Commission
should have to approve the exception,
but that any of the three could later
audit its implementation.

30. In conclusion, while the
Commission provides three options for
revising footnote ‘b’ in this Notice of
Proposed Rulemaking, we seek
comments on the feasibility of the
options and on ways in which the
options might be improved. In addition,
we seek comment on whether there are
other ways for NERC to solve the
concerns outlined above in an equally
effective and efficient manner.

II1. Information Collection Statement

31. The Office of Management and
Budget (OMB) regulations require that
OMB approve certain reporting and
recordkeeping (collections of
information) imposed by an agency.29
The information contained here is also
subject to review under section 3507(d)
of the Paperwork Reduction Act of
1995.30

32. As stated above, the subject of this
NOPR is NERC'’s proposed modification
to Table 1, footnote ‘b’ applicable in
four TPL Reliability Standards. This
NOPR proposes to remand the footnote
‘b’ modification to NERC. By remanding
footnote ‘b’ the applicable Reliability
Standards and any information
collection requirements are unchanged.
Therefore, the Commission will submit
this NOPR to OMB for informational
purposes only.

33. Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street, NE.
Washington, DC 20426 [Attention: Ellen
Brown, Office of the Executive Director,
e-mail: data.clearance@ferc.gov, phone:
(202) 502-8663, or fax: (202) 273-0873].

IV. Regulatory Flexibility Act

34. The Regulatory Flexibility Act of
1980 (RFA) 31 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. The RFA mandates

295 CFR 1320.11.
3044 U.S.C. 3507(d).
315 U.S.C. 601-612.

consideration of regulatory alternatives
that accomplish the stated objectives of
a proposed rule and that minimize any
significant economic impact on a
substantial number of small entities.
The Small Business Administration’s
(SBA) Office of Size Standards develops
the numerical definition of a small
business.32 The SBA has established a
size standard for electric utilities,
stating that a firm is small if, including
its affiliates, it is primarily engaged in
the transmission, generation and/or
distribution of electric energy for sale
and its total electric output for the
preceding twelve months did not exceed
four million megawatt hours.33 The RFA
is not implicated by this NOPR because
the Commission is remanding footnote’
b’ and not proposing any modifications
to the existing burden or reporting
requirements. With no changes to the
Reliability Standards as approved, the
Commission certifies that this NOPR
will not have a significant economic
impact on a substantial number of small
entities.

V. Comment Procedures

35. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due 60 days from
publication in the Federal Register.
Comments must refer to Docket No.
RM11-18-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments.

36. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
Web site at http://www.ferc.gov. The
Commission accepts most standard
word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

37. Commenters that are not able to
file comments electronically must send
an original of their comments to:
Federal Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street, NE., Washington, DC 20426.

38. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to

3213 CFR 121.201.
331d. n.22.

serve copies of their comments on other
commenters.

VI. Document Availability

39. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

40. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

41. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at (202) 502-6652 (toll
free at 1-866—208—3676) or e-mail at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502-8659. E-mail the
Public Reference Room at
public.referenceroom@ferc.gov.

By direction of the Commission.
Commissioner Spitzer is not participating.
Nathaniel J. Davis, Sr.,

Deputy Secretary.
[FR Doc. 2011-27624 Filed 10-25-11; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 201 and 610
[Docket No. FDA-2011-N-0719]

Bar Code Technologies for Drugs and
Biological Products; Retrospective
Review Under Executive Order 13563;
Request for Comments

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice; request for comments.

SUMMARY: The Food and Drug
Administration (FDA) is announcing a
review of the “Bar Code Final Rule,”
under Executive Order 13563,
“Improving Regulation and Regulatory
Review.” The Bar Code Final Rule,
which was published in 2004, requires
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certain human drug products and
biological products to have a bar code.
Information submitted can help FDA to
reassess the costs and benefits of the
rule and to identify any relevant
changes in technology that have
occurred since it went into effect. FDA
is establishing a public docket to receive
information relevant to reassessing the
Bar Code Rule. This is an opportunity
for interested persons to share
information, research, and ideas on the
need, maturity, and acceptability of
alternative identification technologies
for the identification, including the
unique identification, of drugs and
biological products. FDA will use the
information received to assess whether
the Bar Code Final Rule is achieving its
intended benefits as effectively as
possible or should be modified.

DATES: FDA will accept both initial
comments and reply comments in
response to this notice. Initial comments
must be received on or before January 9,
2012 and reply comments on or before
February 23, 2012. (See the
“Comments” section of this document
for more information.)

ADDRESSES: Submit electronic
comments to http://
www.regulations.gov. Submit written
comments to the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852. All
comments should be identified with the
docket number found in brackets in the
heading of this document.

FOR FURTHER INFORMATION CONTACT:
Benjamin A. Chacko, Center for
Biologics Evaluation and Research
(HFM-17), Food and Drug
Administration, 1401 Rockville Pike,
suite 200N, Rockville, MD 20852-1448,
301-827-6210.

SUPPLEMENTARY INFORMATION: On
February 2, 2011, President Barack
Obama issued Executive Order (E.O.)
13563, “Improving Regulation and
Regulatory Review” (76 FR 3821). One
of the provisions in the new Executive
order is the affirmation of retrospective
reviews of existing significant
regulations. As one step in
implementing the new Executive order,
FDA published a notice in the Federal
Register on April 27, 2011 (76 FR
23520), entitled ‘“Periodic Review of
Existing Regulations; Retrospective
Review Under E.O. 13563.” In that
document, FDA announced that it is
conducting a review of its existing
regulations to determine, in part,
whether they can be made more
effective in light of current public health
needs and to take advantage of and
support advances in innovation that

have occurred since those regulations
took effect. Under E.O. 13563, and
under the Department of Health and
Human Services’ Plan for Retrospective
Review of Existing Rules, FDA will
consider strengthening, complementing,
or modernizing rules where necessary or
appropriate.

As FDA conducts its retrospective
review of regulations, the Agency will
take into account the following factors:

e Whether an action will have a
positive impact on innovation in an area
of public health, safety, or delivery of or
access to care;

e Whether the public health benefits
of an action have been realized;

e Whether the public or regulated
community view modification or
revocation of a regulation as important
and have offered useful comments and
suggestions for change;

e Whether the impact and
effectiveness of a regulation has
changed or been superseded by changes
in conditions or advances in scientific
or technological information;

o Whether there are significant,
unresolved issues with implementation
or enforcement; and

e How long the regulation has been in
effect and whether it has been subject to
prior reviews.

The first rule FDA is reviewing under
E.O. 13563 is the Bar Code Final Rule.
The Agency plans to reassess its costs
and benefits and to determine if the Bar
Code Final Rule should be modified to
take into account changes in technology
that have occurred since the rule went
into effect in 2004.

I. Background

In the Federal Register of March 14,
2003 (68 FR 12500), FDA published a
proposed rule (Bar Code Proposed Rule)
that would require certain human drug
product labels and biological product
labels to have a linear bar code that
would contain, at a minimum, the
drug’s National Drug Code (NDC)
number. In the Federal Register of
February 26, 2004 (69 FR 9120), the
Agency finalized the proposed rule
(§§201.25 and 610.67 (21 CFR 201.25
and 610.67)). As discussed in the
preamble to the Bar Code Proposed
Rule, the rule was intended to help
reduce the number of medication errors
that occur in hospitals and other health
care settings (68 FR 12500 at 12501
through 12502). FDA envisioned that
bar codes would be part of a system,
along with bar code scanners and
computerized databases, that would

1Department of Health and Human Services,
“Plan for Retrospective Review of Existing Rules,”
pp. 21-22 (August 22, 2011).

enable health care professionals to
check whether they are giving the right
drug (in the right dose and via the right
route of administration) to the right
patient at the right time (Id. at 12501).

The events that led FDA to propose
requiring bar codes are described in the
preamble to the Bar Code Proposed
Rule. In brief, medication errors are
known to be a serious public health
problem and can occur at several points
from the time a health care provider
prescribes the drug to a patient to the
time when the patient receives the drug.
The use of bar codes on drug products
was expected to significantly reduce
medication errors. Bar codes also can
complement other efforts to reduce
medication errors, such as computer
physician order entry (CPOE) systems
(where a physician enters orders
electronically into a computer instead of
writing the order on paper, and
subsequently the order can be checked
against the patient’s electronic records
for possible drug interactions,
overdoses, and patient allergies) and
retail pharmacy-based computer
systems that use a bar-coded NDC
number to verify that a consumer’s
prescription is being dispensed with the
correct drug. FDA refers readers to the
preamble to the Bar Code Proposed Rule
should they wish to obtain details on
the events, recommendations, meetings,
and literature that shaped the proposed
rule.

In the preamble to the Bar Code
Proposed Rule, the Agency discussed in
detail the challenge of requiring the use
of linear bar codes, which, while
enabling hospitals to buy scanning
equipment with the confidence that
their purchased equipment would not
be rendered obsolete by new
technology, could affect future
technological innovation (68 FR 12500
at 12508 through 12510). Comments
received related to a public meeting on
bar coding, presented an array of
differing opinions on the issue of
whether to require a specific technology
(68 FR 12500 at 12508). Given the
complexity of the issues, FDA requested
in the Bar Code Proposed Rule comment
concerning alternatives that could
replace or be used in conjunction with
the linear bar code such as another
symbol, standard, or technology (Id. at
12510 and 12529).

In response to the Bar Code Proposed
Rule, FDA received comments including
those opposing the use of linear bar
codes or asking the Agency to consider
other technologies or to eliminate any
reference to linear bar codes in the final
rule. Such comments primarily argued
that selecting a symbology or standard
would inhibit technological innovation.
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Comments opposed to a linear bar code
requirement generally advocated the
following alternatives: (1) Two-
dimensional symbologies, (2) the
European Article Number/Uniform
Code Council (EAN/UCC) system
generally, (3) radio frequency
identification (RFID) chips, or (4) no
standard or symbology at all (69 FR
9120 at 9136).

Ultimately, FDA determined that,
based on data and public comment, a
linear bar code requirement was
appropriate (Id. at 9137 through 9138).
In the preamble to the Bar Code Final
Rule, the Agency addressed comments
concerning alternatives to the linear bar
code and stated that, while it believed
that linear bar codes were an
established, cost-effective, widely used
and easily recognized technology, it also
acknowledged that linear bar codes have
several disadvantages. For example,
linear bar codes may take up more label
space than alternative technologies and
may encode less data compared to other
technologies. Thus, if more data need to
be encoded on the packaging or labeling
for any other reason (such as to allow
tracking and tracing of drug products
through the drug distribution system), a
linear bar code might prove too limiting
(Id. at 9137). FDA also stated that,
although it had decided to preserve the
linear bar code requirement, it would
consider revising the rule to
accommodate newer technologies as
they become more mature and
established (Id. at 9137 through 9138).

Since FDA issued the Bar Code Final
Rule, advances in alternative
technologies have occurred. In addition,
it has become increasingly clear from
industry, health care providers, and
other FDA initiatives, that certain FDA-
regulated products present unique bar
coding concerns. For example, the
Agency has since learned that certain
vaccines present unique challenges in
the bar coding context, particularly with
respect to compliance with
recordkeeping and mandatory adverse
event reporting requirements that are
specific to the administration of
childhood vaccines.?

In recognition of these challenges, in
the Federal Register of August 11, 2011
(76 FR 49772), FDA announced the
availability of a final guidance
document entitled “Guidance for

2The National Childhood Vaccine Injury Act of
1986 (Pub. L. 99-660) (42 U.S.C. 300aa—25(a))
requires health care providers to report certain
adverse events related to identified childhood
vaccines to the Vaccine Adverse Event Reporting
System (42 U.S.C. 300aa—25(b)). Although health
care providers are encouraged to report adverse
events related to other drugs and biological
products to FDA, they are not required to do so.

Industry: Bar Code Label
Requirements—Questions and
Answers” 3. This guidance amended
and superseded the final guidance of the
same title dated October 2006, by
incorporating a revised response to
question 12 (Q12), which pertains to the
use of alternate coding technologies for
vaccines. The Agency explained in the
Federal Register notice announcing the
final guidance that it believes
alternative technology such as two-
dimensional symbology has advanced,
allowing the Agency to reconsider the
use of such technology. Accordingly, it
will now consider requests from vaccine
manufacturers who request to use
alternate coding technologies, such as
two-dimensional symbology, that
encode lot number and expiration date
information, for an exemption under
§201.25(d)(1)(ii) to the linear bar code
requirement. FDA limited the scope of
its revised response to Q12 to vaccines
because of the mandatory reporting
concerns specific to these products as
described in the guidance.

FDA recognizes, however, that since
alternative technologies continue to
advance, it may now be feasible for
these technologies to address other
stakeholder coding needs in other
contexts and for other products. For
example, under section 505D of the
Federal Food, Drug, and Cosmetic Act
(the FD&C Act) (21 U.S.C. 355¢), FDA is
developing standards for identification,
validation, authentication, and tracking
and tracing of prescription drugs. The
goal of this initiative is to implement a
system to further ensure patient safety
and to improve the security of the drug
supply chain against counterfeit,
diverted, subpotent, substandard,
adulterated, misbranded, or expired
drugs. In March 2010, FDA issued a
guidance that discusses a standard for
uniquely identifying prescription drug
packages using a Standardized
Numerical Identifier (SNI).4 In the
guidance, the Agency did not specify
the means of incorporating the SNI onto
the package. However, the guidance
recognizes that the SNI is a flexible
standard that can be encoded into a
variety of machine-readable forms of
data carriers, such as two-dimensional
bar codes, alternate coding systems, and
RFID. Thus, the guidance leaves options

3 “Guidance for Industry: Bar Code Label
Requirements—Questions and Answers” dated
August 2011 (http://www.fda.gov/downloads/
BiologicsBloodVaccines/
GuidanceComplianceRegulatorylnformation/
Guidances/UCM267392.pdf).

4 “Guidance for Industry: Standards for Securing
the Drug Supply Chain—Standardized Numerical
Identification for Prescription Drug Packages’ dated
March 2010 (http://www.fda.gov/downloads/
RegulatoryInformation/Guidance/UCM206075.pdf).

open while technologies for securing the
supply chain continue to be identified,
and standards making use of SNI are
developed. Similarly, while FDA
recognizes that the underlying primary
goals of the Bar Code Final Rule and
section 505D of the FD&C Act are
different, the Agency wants to leave
options open with respect to how the
same technology may be used for both
purposes.

FDA is announcing the establishment
of a public docket to provide an
opportunity for interested persons to
share information, research, and ideas
on the effectiveness of the current
regulation and the need, maturity, and
acceptability of alternative technologies
for the identi