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FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 360

RIN 3064—-AD59

Resolution Plans Required for Insured
Depository Institutions With $50 Billion
or More in Total Assets

AGENCY: Federal Deposit Insurance
Corporation (“FDIC”).
ACTION: Interim final rule.

SUMMARY: The FDIC is adopting an
interim final rule (“Rule”’), with request
for comments, requiring an insured
depository institution with $50 billion
or more in total assets to submit
periodically to the FDIC a contingent
plan for the resolution of such
institution in the event of its failure
(“Resolution Plan’’). The Rule
establishes the requirements for
submission and content of a Resolution
Plan, as well as procedures for review
by the FDIC. The Rule requires a
covered insured depository institution
(““CIDI”’) to submit a Resolution Plan
that should enable the FDIC, as receiver,
to resolve the institution under Sections
11 and 13 of the Federal Deposit
Insurance Act (“FDI Act”), 12 U.S.C.
1821 and 1823, in a manner that ensures
that depositors receive access to their
insured deposits within one business
day of the institution’s failure (two
business days if the failure occurs on a
day other than Friday), maximizes the
net present value return from the sale or
disposition of its assets and minimizes
the amount of any loss to be realized by
the institution’s creditors. The FDIC
finds that there is good cause and it is
in the public interest to adopt the Rule.
Resolution plans for large and complex
insured depository institutions are
essential for their orderly and least-cost
resolution. The Rule is intended to
address the continuing exposure of the
banking industry to the risks of

insolvency of large and complex insured
depository institutions, an exposure that
can be mitigated with proper resolution
planning. The Rule enables the FDIC to
perform its resolution functions most
efficiently through extensive planning
in cooperation with the CIDI and to
enhance its ability to evaluate potential
loss severity if an institution fails.
DATES: The Rule is effective January 1,
2012. Written comments on the Rule
must be received by the FDIC no later
than November 21, 2011.

ADDRESSES: You may submit comments
by any of the following methods:

e Agency Web Site: http://
www.fdic.gov/regulations/laws/federal.
Follow instructions for Submitting
comments on the Agency Web Site.

e E-mail: Comments@FDIC.gov.
Include “Resolution plans required for
insured depository institutions with $50
billion or more in total assets” in the
subject line of the message.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments, Federal
Deposit Insurance Corporation, 550 17th
Street, NW., Washington, DC 20429.

e Hand Delivery/Courier: Guard
station at the rear of the 550 17th Street
Building (located on F Street) on
business days between 7 a.m. and 5 p.m.
(EST).

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Public Inspection: All comments
received will be posted without change
to http://www.fdic.gov/regulations/laws/
federal including any personal
information provided. Comments may
be inspected and photocopied in the
FDIC Public Information Center, 3501
North Fairfax Drive, Room E-1002,
Arlington, VA 22226, between 9 a.m.
and 5 p.m. (EST) on business days.
Paper copies of public comments may
be ordered from the Public Information
Center by telephone at (877) 275-3342
or (703) 562—2200.

FOR FURTHER INFORMATION CONTACT:
Keith Ligon, Acting Associate Director,
Office of Complex Financial
Institutions, International Coordination
Branch (202) 898-3686, or James
Marino, Project Manager, Division of
Resolutions and Receiverships, (703)
516-5043, or Richard T. Aboussie,
Associate General Counsel, (703) 562—
2452, David N. Wall, Assistant General
Counsel, (703) 562—2440, Mark A.
Thompson, Counsel, (703) 562—-2529,

Mark G. Flanigan, Counsel, (202) 898—
7426, or Shane Kiernan, Senior
Attorney, (703) 562—2632.

SUPPLEMENTARY INFORMATION:

I. Background and Authority for the
Rule

The FDIC is charged by Congress with
the responsibility for insuring the
deposits of banks and thrifts in the
United States, and with serving as
receiver of such institutions if they
should fail. As of December 31, 2010,
the FDIC insured approximately $6.2
trillion in deposits in more than 7,650
depository institutions. To evaluate
potential loss severity and to enable it
to perform its resolution functions most
efficiently, the FDIC is requiring each
insured depository institution with $50
billion or more in total assets to submit
periodically to the FDIC a Resolution
Plan. Currently, 37 insured depository
institutions are covered by the Rule.
Those institutions held approximately
$3.6 trillion in insured deposits or
nearly 60 percent of all insured deposits
as of December 31, 2010.

In implementing the deposit
insurance program and in efficiently
and effectively resolving failed
depository institutions, the FDIC
strengthens the stability of, and helps
maintain public confidence in, the
banking system in the United States. In
its efforts to achieve this objective and
to implement its insurance and
resolution functions, the FDIC requires
a comprehensive understanding of the
organization, operation and business
practices of insured depository
institutions in the United States, with
particular attention to the nation’s
largest and most complex insured
depository institutions.

To ensure that the FDIC can
effectively carry out these core
responsibilities, the Rule requires a
limited number of the largest insured
depository institutions to provide the
FDIC with essential information
concerning their structure, operations,
business practices, financial
responsibilities and risk exposures. The
Rule requires these institutions to
develop and submit detailed plans
demonstrating how such insured
depository institutions could be
resolved in an orderly and timely
manner in the event of receivership. The
Rule also makes a critically important
contribution to the FDIC’s
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implementation of its statutory
receivership responsibilities by
providing the FDIC as receiver with the
information it needs to make orderly
and cost-effective resolutions much
more feasible. Based upon its
experience resolving failed insured
depository institutions (and in
particular, large and complex insured
depository institutions), the FDIC has
concluded that resolution plans for large
and complex insured depository
institutions are essential for their
orderly and least-cost resolution and the
development of such plans should begin
promptly.

Since the recent financial crisis began
in late 2008, financial authorities
throughout the world have recognized
and agreed that advance planning for
the resolution of large, complex
financial institutions is critical to
minimizing the disruption that a failure
of such an institution may have as well
as the costs of its resolution. At the 2009
Pittsburgh Summit, and in response to
the crisis, the G20 Leaders called on the
Financial Stability Board (“FSB”’) to
propose possible measures to address
the “too big to fail” and moral hazard
concerns associated with systemically
important financial institutions.
Specifically, the G20 Leaders called for
the development of “internationally-
consistent firm-specific contingency and
resolution plans.” The FSB continues its
efforts to develop the international
standards for contingency and
resolution plans and to evaluate how to
improve the capacity of national
authorities to implement orderly
resolutions of large and interconnected
financial firms and periodically reports
its progress to the G20 Leaders.?

The FSB’s program has built on work
undertaken by the Basel Committee on
Banking Supervision’s Cross-border
Bank Resolution Group, co-chaired by
the FDIC, since 2007. In its final Report
and Recommendations of the Cross-
border Bank Resolution Group, issued
on March 18, 2010, the Basel Committee
emphasized the importance of pre-
planning and the development of
practical and credible plans to promote
resiliency in periods of severe financial
distress and to facilitate a rapid
resolution should that be necessary. In
its review of the financial crisis, the
Report found that one of the main
lessons was that the complexity and
interconnectedness of large financial
conglomerates made crisis management

1See “Progress in the Implementation of the G20
Recommendations for Strengthening Financial
Stability” Reports of the Financial Stability Board
to G20 Finance Ministers and Central Bank
Governors dated February 15, 2011, and April 10,
2011.

and resolutions more difficult and
unpredictable.

Similarly, the FSB’s Principles for
Cross-Border Cooperation on Crisis
Management commit national
authorities to ensure that firms develop
adequate contingency plans, including
information regarding group structure,
and legal, financial and operational
intra-group dependencies; the
interlinkages between the firms and
financial system (e.g., in markets and
infrastructures) in each jurisdiction in
which they operate; and potential
impediments to a coordinated solution
stemming from the legal frameworks
and bank resolution procedures of the
countries in which the firm operates.
The FSB Crisis Management Working
Group has recommended that
supervisors ensure that firms are
capable of supplying in a timely fashion
the information that may be required by
the authorities in managing a financial
crisis. The FSB recommendations
strongly encourage firms to maintain
contingency plans and procedures for
use in a resolution situation (e.g.,
factsheets that could easily be used by
insolvency practitioners), and to review
them regularly to ensure that they
remain accurate and adequate. On July
19, 2011, the FSB issued a public
consultation on proposed measures to
address systemic risk and moral hazard
posed by systemically important
financial institutions, which includes
proposed measures for improved
resolution planning by firms and
authorities.2 The Rule supports and
complements these international efforts.

In addition, Section 165(d) of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act (the “Dodd-
Frank Act”), 12 U.S.C. 5365(d), adopted
July 21, 2010, mandates that each
covered company periodically submit to
the Board of Governors of the Federal
Reserve System (“FRB”), the Financial
Stability Oversight Council, and the
FDIC the plan of such company for
rapid and orderly resolution under the
Bankruptcy Code in the event of
material financial distress or failure
(“DFA Resolution Plan”’). This
requirement applies to each nonbank
financial company subjected to

2 See Financial Stability Board, ‘“‘Consultative
Document: Effective Resolution of Systemically
Important Financial Institutions—
Recommendations and Timelines,” 17 (July 19,
2011), available at http://
www.financialstabilityboard.org/publications/

r 110719.pdf (“‘An adequate, credible [recovery and
resolution plan] should be required for any firm
that is assessed by its home authority to have a
potential impact on financial stability.”) Annex 5 of
the Consultative Document sets out a
comprehensive proposed framework and content
for such plans.

supervision by the Federal Reserve
Board under Title I of the Dodd-Frank
Act and each bank holding company
with assets of $50 billion or more,
including foreign bank holding
companies with U.S. financial
operations.

The Rule, originally proposed on May
17, 2010, is intended to complement the
resolution plan requirements of the
Dodd-Frank Act. The Rule requires each
insured depository institution with $50
billion or more in total assets to submit
periodically to the FDIC a contingent
plan for the resolution by the FDIC, as
receiver, of such institution under the
Federal Deposit Insurance Act (“FDI
Act”) in the event of the institution’s
failure. Currently, with the exception of
three thrifts covered by the Rule,
holding companies of each insured
depository institution covered by the
Rule are expected to file a DFA
Resolution Plan. While a DFA
Resolution Plan will describe the plan
to resolve each parent holding company
under the Bankruptcy Code, the Rule is
focused on planning the resolution of
the subsidiary insured depository
institution, a resolution that will not be
conducted under the Bankruptcy Code,
but rather will be conducted under the
receivership and liquidation provisions
of the FDI Act.? The Rule sets forth the
elements that are expected to be
included in an insured depository
institution’s Resolution Plan. The
requirements for DFA Resolution Plans
are provided in FRB and FDIC
regulations relating thereto (“Section
165(d) rule”).4

The FDI Act gives the FDIC broad
authority to carry out its statutory
responsibilities, and to obtain the
information required by the Rule. The
FDIC’s roles as insurer and receiver
require a distinct focus on potential loss
severities, default risks, complexities in
structure and operations, and other
factors that impact risk to the Deposit
Insurance Fund and the ability of the
FDIC to conduct an orderly resolution.
The authority to issue the Rule is
provided by Section 9(a) Tenth of the
FDI Act, 12 U.S.C. 1819(a) Tenth, which
authorizes the FDIC to prescribe, by its
Board of Directors, such rules and
regulations as it may deem necessary to
carry out the provisions of the FDI Act
or of any other law that the FDIC is
responsible for administering or

3 Sections 11 and 13 of the FDI Act, 12 U.S.C.
1821 and 1823.

4 See FRB and FDIC Notice of Proposed
Rulemaking: Resolution Plans and Credit Exposure
Reports Required, 76 FR 22648 (April 22, 2011).
The Final Rule regarding Resolution Plans under
Section 165(d) of the Dodd-Frank Act is being
issued concurrently with the Rule.


http://www.financialstabilityboard.org/publications/r_110719.pdf
http://www.financialstabilityboard.org/publications/r_110719.pdf
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enforcing. The FDIC also has authority
to adopt regulations governing the
operations of its receiverships pursuant
to Section 11(d)(1) of the FDI Act. 12
U.S.C. 1821(d)(1). Collection of the
information required by the Rule is also
supported by the FDIC’s broad authority
to conduct examinations of depository
institutions to determine the condition
of the ID], including special
examinations, 12 U.S.C 1820(b)(3).

II. The Notice of Proposed Rulemaking:
Comment Summary

On May 17, 2010, the FDIC caused to
be published in the Federal Register a
Notice of Proposed Rulemaking (“NPR”)
requiring Special Reporting, Analysis
and Contingent Resolution Plans at
Certain Large Depository Institutions
(the “Proposed Rule”’).5 The Proposed
Rule would have required each insured
depository institution with greater than
$10 billion in total assets that is owned
or controlled by a holding company
with more than $100 billion in total
assets to submit to the FDIC analysis,
information, and contingent resolution
plans that address and demonstrate the
insured depository institution’s ability
to be separated from its parent structure,
and to be wound down or resolved in
an orderly fashion.

The NPR solicited public comment on
all aspects of the Proposed Rule. The
comment period ended on July 16, 2010,
and eight comments were received.
Most of the commenters suggested that
the FDIC withdraw, or delay the
implementation of, the Proposed Rule in
anticipation of Section 165(d) of the
Dodd-Frank Act, which was signed into
law on July 21, 2010, as well as ongoing
international efforts related to
contingent resolution planning.
Commenters were concerned that the
FDIC’s separate rulemaking would
result in significant additional costs,
duplicated efforts and excessive
burdens on covered institutions.
Commenters felt that the FDIC should
coordinate with other regulators, both
domestically and internationally. Some
commenters felt that the resolution plan
requirements of the Dodd-Frank Act
would be sufficient and there was no
need for the preparation a specific
resolution plan by an insured
depository institution owned by a bank
holding company that was required to
prepare a resolution plan under the
Dodd-Frank Act.

In response to the comments related
to passage of the Dodd-Frank Act, the
FDIC delayed issuance of the Rule until
such time as the FRB and the FDIC
issued separate rulemaking

575 FR 27464.

implementing Section 165(d) and
setting forth the resolution plan
requirements in detail. During this
period, the FDIC sought to make the two
rules complementary and avoid
duplication of costs, efforts and burdens
on the covered institutions. In that
regard, the Resolution Plan required by
the Rule is different from the DFA
Resolution Plan the insured depository
institution’s holding company is
required to prepare under Section
165(d). The Rule requires a plan to
resolve the insured depository
institution under the FDI Act with the
FDIC acting as receiver. The Section
165(d) rule requires the covered
company to submit a plan for it to be
resolved in an orderly manner under the
Bankruptcy Code. The Rule is focused
on ensuring depositors receive access to
their insured deposits rapidly,
minimizing the costs to the Deposit
Insurance Fund and maximizing
recovery for creditors in the resolution
of insured depository institutions. The
Section 165(d) rule is focused on
minimizing systemic risk in the
resolution of the covered company in
order to protect the financial stability of
the United States while maximizing
recovery for creditors. To avoid
duplication in the production of
information, the Rule specifically
provides that the CIDI may incorporate
data and other information from its
holding company’s DFA Resolution
Plan. The FDIC requests comments on
additional steps that can be taken to
allow a CIDI to integrate the resolution
planning that takes place under the Rule
with its holding company’s DFA
Resolution Plan.

Several commenters felt the
informational requirements of the
Proposed Rule were unclear and
requested clarification or made
suggestions for improvement. Some
commenters suggested that the FDIC
provide a template for the Resolution
Plan. In response to these comments,
the Rule provides more detailed
descriptions of the elements and the
elements were reorganized so that the
Rule lists each element that must be
included in the Resolution Plan. While
each CIDI may organize its plan in a
manner that it feels best communicates
the requested information, the list of
elements was prepared in an order that
the FDIC felt would work well for the
plans of most institutions.

Several commenters were concerned
that the Proposed Rule favored
resolution over recovery and was biased
in favor of separation of the insured
depository institution from the parent
organization rather than looking to
maintain enterprise value. By issuing

the Rule, the FDIC does not intend to
substitute resolution planning for
recovery planning. Both are very
important and serve complementary
purposes. The Rule, however, focuses
on resolution planning.

One commenter suggested that the
FDIC take a risk-based approach to the
plan requirements, i.e., the scope and
timing of the requirements and degree of
planning and reporting should not be as
high for well-managed and well-
capitalized institutions. Another
commenter suggested an exemption for
institutions that are not interconnected
with affiliates in operations and
contracts. Several commenters
requested that multiple insured
depository institutions within a holding
company group be permitted to file a
single plan. Several commenters
requested clarification of the Proposed
Rule’s application to an institution
owned by foreign parent. In light of
these concerns, as well as to align the
Rule more closely with the Section
165(d) rule with respect to institutional
groups filing plans, the FDIC raised the
minimum asset size for a CIDI from $10
billion to $50 billion and eliminated the
requirement that the CIDI be owned or
controlled by a holding company with
$100 billion in assets or more. This
change means that insured depository
institutions between $10 billion and $50
billion in total assets do not need to file
Resolution Plans. The FDIC believes
that change reduces the burden of the
Rule on certain multiple bank holding
companies because their insured
depository institutions with assets
under $50 billion will not need to file
plans under the Rule. While this change
means that some insured depository
institutions not previously covered are
now required to file Resolution Plans,
the FDIC felt that obtaining Resolution
Plans under the Rule from such
institutions would be consistent with its
desire to coordinate the efforts under
the Rule with the Section 165(d)
planning process and would also assist
the FDIC in meeting its objectives and
goals in issuing the Rule.®

A few commenters believed that
much of the information requested was
already provided to other regulatory
agencies and that the FDIC should
reduce the informational requirements
by leveraging existing reporting. One

6 Three of the newly covered institutions
currently will not be covered by DFA Resolution
Plans because their holding companies are thrift
holding companies, not bank holding companies.
Nevertheless, the FDIC believes that the $50 billion
asset threshold used in the Dodd-Frank Act is also
an appropriate threshold to apply to these thrifts to
enable the FDIC to meet its objectives and goals in
issuing the Rule.
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commenter felt that the Proposed Rule
should only request information that
had not been previously submitted by
the institution or its parent to one of the
bank regulatory agencies. In addition,
one commenter suggested that, with
respect to funding and liquidity
requirements, the FDIC leverage the
funding and liquidity planning that the
institutions were doing to comply with
the Interagency Policy Statement on
Funding and Liquidity Risk
Management, which was effective May
21, 2010. Several commenters felt that
the burden of the informational
requirements could be significantly
reduced by using materiality standards
or thresholds in the Proposed Rule.
Similarly, one commenter suggested
that information on subsidiaries be
limited to key operating subsidiaries. To
address many of these concerns,
materiality thresholds have been
incorporated in several provisions of the
Rule. In addition, an institution may
incorporate information provided in its
DFA Resolution Plan. The FDIC invites
comments on additional ways that the
informational requirements can be
revised to reduce the burden on the
covered institutions.

Several commenters were concerned
that the Proposed Rule would require
ongoing reporting of day-to-day
operational and fiscal challenges. One
commenter suggested requiring the
reporting of material events only when
the event related to fulfillment of, or
had an impact on, the Resolution Plan.
In response to these comments, the
FDIC clarified in the Rule when and
how material events should be
addressed.

A number of commenters had
questions related to the proposed gap
analysis. Requests were made to clarify
the purpose and effect of the gap
analysis. Requests were made that the
Proposed Rule state that the gap
analysis is intended for planning
purposes only and does not require
reorganizing the institution’s operations.
In light of these comments, the term
“gap analysis” is not used in the Rule
and the analysis sought is requested in
different ways. To the extent, however,
that a plan identifies obstacles to the
CIDI’s resolution that have a bearing on
potential loss severity, such as the
inability to make quick deposit
insurance determinations and depositor
payments or the inability to provide
sufficient information on qualified
financial contracts to allow the FDIC to
make timely and correct determinations
on these contracts in the event of
failure, the FDIC does expect the plans
also to provide strategies that could be

taken to remove those obstacles or
mitigate the effects thereof.

Several commenters were concerned
about the provision in the Proposed
Rule requiring the production of audited
financial statements. These commenters
sought clarification that the FDIC did
not intend to require institutions to
prepare additional audited financial
statements for subsidiaries not already
preparing such statements. In light of
these comments, the Rule reflects that
the FDIC is not requiring institutions to
prepare additional audited financial
statements for subsidiaries not already
preparing such statements.

A number of commenters read the
Proposed Rule provisions regarding the
confidentiality of information submitted
as suggesting that confidentiality would
only be afforded to information which,
if disclosed, would endanger the
institution’s safety and soundness.
These commenters suggested that such
a standard for obtaining confidentiality
for material submitted was incorrect and
should be revised to reflect
requirements of existing law.
Furthermore, commenters felt that, in
all cases, the resolution plan and related
analysis and information submitted
should be treated as confidential
supervisory or examination information
exempt from public disclosure. Given
the comments on confidentiality, the
confidentiality provision has been
revised to provide that the Resolution
Plan be divided into a public section
and a confidential section. In addition,
the Rule provides that, to the extent
permitted by law, the information
comprising the confidential section of a
Resolution Plan will be treated as
confidential.

Commenters also believed the
Proposed Rule’s requirement that the
insured depository institution’s board of
directors attest that a resolution plan is
accurate and the information is current
is inconsistent with corporate
governance principles regarding the
board’s role and imposes too great a
burden on the institution’s board. The
commenters suggested that the final rule
simply require the institution’s board to
approve the resolution plan. The Rule
requires a Resolution Plan to be
approved by the CIDI's board of
directors and requires that a Resolution
Plan include certain specified
information about the CIDI's corporate
governance structure and processes.

A number of commenters questioned
the regulatory burden analysis and felt
that the estimated time to respond was
significantly below the time that would
be actually required to respond. In
addition, most commenters felt that six
months was too short a time to prepare

the initial Resolution Plan. Several
suggested allowing institutions to obtain
extensions for good cause. Given these
comments, the FDIC reevaluated its
estimates of the regulatory burden and
made adjustments thereto. The initial
filings will be staggered. This change
provides most CIDIs with much more
time to prepare their initial Resolution
Plans. In order to reduce the burden on
CIDIs by allowing them to utilize
information and data compiled for their
parent company’s DFA Resolution Plan,
the groupings and timing of the filings
are the same as the groupings and
timing of filings to be utilized for DFA
Resolution Plans. The order utilized
also allows the FDIC to focus on the
most complex or largest institutions
first. The Rule requires the first filing
group, which consists of each CIDI
whose parent company, as of the
effective date of the Rule, had $250
billion or more in total nonbank assets
(or in the case of a parent company that
is a foreign-based company, such
company’s total U.S. nonbank assets), to
file their initial Resolution Plans on July
1, 2012. The Rule requires the second
filing group, which consists of each CIDI
not included in the first group whose
parent company, as of the effective date
of the Rule, had $100 billion or more in
total nonbank assets (or, in the case of

a parent company that is a foreign-based
company, such company’s total U.S.
nonbank assets) to file their initial
Resolution Plans on or before July 1,
2013. The Rule requires the third filing
group, which consists of the remaining
CIDIs, to file their initial Resolution
Plans on or before December 31, 2013.
The Rule also provides that, on a case-
by-case basis, the FDIC may change a
CIDI's scheduled filing date and extend
the implementation and updating time
frames of the Rule.

Several commenters felt that
enforcement action should not be taken
except in very limited situations where
noncompliance was willful and
continuous. The commenters felt that
termination of insurance was too
draconian a remedy to use except in
extraordinary circumstances. Several
commenters requested that an appeals
process be provided in the Proposed
Rule as well as a clarification of what
standards will be used to evaluate
compliance with the Proposed Rule.
The FDIC intends to use its enforcement
powers only in appropriate
circumstances. The Rule now provides
for a multi-step review process that
affords the covered institutions the
opportunity to correct deficiencies in
their Resolution Plans before the FDIC
would use its enforcement powers. The
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FDIC desires to work closely with CIDIs
in the development of their Resolution
Plans and is dedicating staff for that
purpose. The FDIC expects the review
process to evolve as CIDIs gain more
experience in preparing their Resolution
Plans. The FDIC recognizes that
Resolution Plans will vary by company
and, in its evaluation of plans, will take
into account variances among
companies in their core business lines,
critical operations, domestic and foreign
operations, capital structure, risk, legal
structure, complexity, financial
activities (including the financial
activities of their subsidiaries), size and
other relevant factors. Because each
Resolution Plan is expected to be
unique, the FDIC encourages CIDIs to
ask questions and, if so desired, to
arrange a meeting with the FDIC. There
is no expectation by the FDIC that initial
Resolution Plans will be found to be
deficient, but rather the initial
Resolution Plans will provide the
foundation for developing more robust
annual Resolution Plans. The Rule also
allows the FDIC to extend deadlines on
its own initiative or upon request.

As noted above, the FDIC made a
number of revisions to the Proposed
Rule as a result of the comments
received. The FDIC believes that
additional comments would be helpful
in refining certain aspects of the Rule
and therefore is issuing the Rule as an
interim final rule, with request for
comments. This action will avoid a
delay in the implementation of the
important resolution planning process,
while allowing the FDIC to solicit and
obtain additional comments that may
serve as the basis for further
clarification of the requirements of the
Rule, if necessary.

III. Section-by-Section Analysis of the
Rule

Definitions. Section 360.10(b) defines
certain terms, including “core business
lines,” “critical services,” ‘“‘covered
insured depository institution,” “parent
company,” ‘“parent company affiliate”
and ‘“material entity,” which are key
definitions in the Rule.

“Core business lines” means those
business lines of the CIDI, including
associated operations, services,
functions and support that, in the view
of the CIDI, upon failure would result in
a material loss of revenue, profit, or
franchise value. The core business lines
of the CIDI are valuable assets of the
CIDI. The Resolution Plan should
provide a strategy for the sale of the core
business lines. The Section 165(d) rule
contains a similar definition but, for the
Section 165(d) rule the core business
lines are determined from the

perspective of the covered company
rather than the CIDI. For example, the
CIDI may be providing services to its
holding company, such as payment
services, that support a business line of
its holding company, such as a
brokerage service, that is not a core
business line of the CIDI. In such
example, payment services may be
identified as a core business line of the
CIDI, while its holding company
identifies brokerage services as a
business line in its DFA Resolution
Plan.

“Covered insured depository
institution”” means an insured
depository institution with $50 billion
or more in total assets, as determined
based upon the average of the
institution’s four most recent Reports of
Condition and Income or Thrift
Financial Reports, as applicable to the
insured depository institution.

“Critical Services”” means services
and operations of the CIDI, such as
servicing, information technology
support and operations, human
resources and personnel that are
necessary to continue the day-to-day
operation of the CIDI. The Resolution
Plan should provide for the
continuation and funding of critical
services. For clarity and to avoid
confusion, the term “critical services”
differs substantially from the term
“critical operations” as used in the
Section 165(d) rule. The term ““critical
operations” is used to designate
operations of a covered company the
discontinuation of which would pose a
threat to the financial stability of the
United States. In contrast, the term
‘“‘critical services” is used in the Rule to
mean those functions that must be kept
operational during the resolution
process to allow the receiver to conduct
the resolution in an orderly and efficient
manner.

“Parent company’ means the
company that controls, directly or
indirectly, an insured depository
institution. In a multi-tiered holding
company structure, parent company
means the top-tier of the multi-tiered
holding company only.

“Parent company affiliate’” means any
affiliate of the parent company other
than the CIDI and subsidiaries of the
CIDI. The term is used in identifying the
exposures or reliance that the CIDI has
on entities in its affiliated group that are
not owned or otherwise controlled by
the CIDI. In a multi-tier holding
company structure, the term includes all
holding companies of the CIDI (except
the top-tier holding company) and their
affiliates (other than the top-tier holding
company, the CIDI and subsidiaries of
the CIDI).

“Material entity”” means a company
that is significant to the activities of a
critical service or core business line. For
example, the legal entity utilized by the
CIDI as the contracting entity for a core
business line would be a material entity.
Also, a subsidiary of the CIDI that
provides a critical service would be a
material entity.

Resolution Plans to be submitted by
the CIDI to the FDIC. Pursuant to
Section 360.10(c), the initial filings will
be staggered to correspond to the
schedule of filings by parent companies
under the Section 165(d) rule. This
schedule also allows the FDIC to focus
on the most complex or largest
institutions first. The Rule requires the
first filing group, which consists of each
CIDI whose parent company, as of the
effective date of the Rule, had $250
billion or more in total nonbank assets
(or in the case of a parent company that
is a foreign-based company, such
company’s total U.S. nonbank assets), to
file their initial Resolution Plans on July
1, 2012. The Rule requires the second
filing group, which consists of each CIDI
not included in the first group whose
parent company, as of the effective date
of the Rule, had $100 billion or more in
total nonbank assets (or, in the case of
a parent company that is a foreign-based
company, such company’s total U.S.
nonbank assets) to file their initial
Resolution Plans on or before July 1,
2013. The Rule requires the third filing
group, which consists of the remaining
CIDIs, to file their initial Resolution
Plans on or before December 31, 2013.
The Rule also provides that, on a case-
by-case basis, the FDIC may extend,
upon request, the implementation and
updating time frames of the Rule.

After the initial resolution plan is
submitted, each CIDI is required to
submit a new Resolution Plan annually
on or before the anniversary date of the
date for the submission of its initial
plan. An insured depository institution
that becomes a CIDI after the effective
date of the Rule shall submit its initial
resolution plan no later than July 1 of
the following calendar year.

A CIDI is required to file a notice no
later than 45 days after any event,
occurrence, change in conditions or
circumstances or change which results
in, or could reasonably be foreseen to
have, a material effect on the Resolution
Plan of the CIDI. The FDIC desires a
notice only when an event results in, or
could reasonably be foreseen to have, a
material effect on the Resolution Plan of
the CIDI such that the Resolution Plan
would be ineffective or require material
amendment to be effective. A notice is
not required if an event does not result
in, or could not reasonably be foreseen
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to have, a material effect on the
Resolution Plan of the CIDI. In regard to
what constitutes a material effect on the
Resolution Plan, the effect on the
Resolution Plan should be of such
significance as to render the Resolution
Plan ineffective, in whole or in part,
until an update is made to the plan. A
notice should describe the event,
describe any material effects that the
event may have on the Resolution Plan
and summarize the changes that are
required in the Resolution Plan.

Incorporation of data and other
information from a Dodd-Frank Act
resolution plan. The CIDI may
incorporate data and other information
from a DFA Resolution Plan filed by its
parent company.

Content of the Resolution Plan.
Section 360.10(c)(2) requires each CIDI
to submit a Resolution Plan that should
enable the FDIC to resolve the CIDI in
the event of its insolvency under the
FDI Act in a manner that ensures that
depositors receive access to their
insured deposits within one business
day of the institution’s failure (two
business days if the failure occurs on a
day other than Friday), maximizes the
net present value return from the sale or
disposition of its assets and minimizes
the amount of any loss realized by the
creditors in the resolution in accordance
with Sections 11 and 13 of the FDI Act,
12 U.S.C. 1821 and 1823, and specifies
the minimum content of the Resolution
Plan. The Resolution Plan strategies
should take into account that failure of
the CIDI may occur under the baseline,
adverse and severely adverse economic
conditions developed by the FRB
pursuant to 12 U.S.C. 5365(i)(1)(B);
provided, however, a CIDI may submit
its initial Resolution Plan assuming the
baseline conditions only, or, if a
baseline scenario is not then available,
a reasonable substitute developed by the
CIDI.

The Resolution Plan should include
an executive summary that summarizes
the key elements of the CIDI’s strategic
plan for resolution under the FDI Act in
the event of its insolvency. After the
CIDI files its initial plan, each annual
Resolution Plan should also describe
material events, such as acquisitions,
sales, litigation and operational changes,
since the most recently filed plan that
may have a material effect on the plan,
material changes to the CIDI’s
Resolution Plan from its most recently
filed plan, and any actions taken by the
CIDI since filing of the previous plan to
improve the effectiveness of its
Resolution Plan or remediate or
otherwise mitigate any material
weaknesses or impediments to the

effective and timely execution of the
Resolution Plan.

The Resolution Plan should provide
the CIDI’s, parent company’s, and
affiliates’ legal and functional structures
and identify core business lines. A
mapping of core business lines,
including material asset holdings and
liabilities related thereto, to material
entities should be provided that
identifies which legal entities are
utilized in the conduct of such business
line. The Resolution Plan should
include a discussion of the CIDI’s
overall deposit activities including,
among other things, unique aspects of
the deposit base or underlying systems
that may create operational complexity
for the FDIC, result in extraordinary
resolution expenses in the event of
failure and a description of the branch
organization, both domestic and foreign.
Key personnel tasked with managing
core business lines and deposit
activities and the CIDI’s branch
organization should be identified.

The Resolution Plan should identify
critical services and providers of critical
services. A mapping of critical services
to material entities and core business
lines should be provided that identifies
which legal entities are providing the
critical services and which business
lines are utilizing the critical services.
The Resolution Plan should describe the
CIDI’s strategy for continuing critical
services in the event of the CIDI’s
failure. When critical services are
provided by the parent company or a
parent company affiliate, the Resolution
Plan should describe the CIDI’s strategy
for continuing critical services in the
event of the parent company’s or parent
company affiliate’s failure. The ability
of each parent company affiliate
providing critical services to function
on a stand-alone basis in the event of
the parent company’s failure should be
assessed.

The Resolution Plan should identify
the elements or aspects of the parent
company’s organizational structure, the
interconnectedness of its legal entities,
the structure of legal or contractual
arrangements, or its overall business
operations that would, in the event the
CIDI were placed in receivership,
diminish the CIDI’s franchise value,
obstruct its continued business
operations or increase the operational
complexity to the FDIC of resolution of
the CIDL

The Resolution Plan should provide a
strategy to unwind or separate the CIDI
and its subsidiaries from the
organizational structure of its parent
company in a cost-effective and timely
fashion. The Resolution Plan should
also describe remediation or mitigating

steps that can be taken to eliminate or
mitigate obstacles to such separation.
The Resolution Plan should provide a
strategy for the sale or disposition of the
deposit franchise, including branches,
core business lines and major assets of
the CIDI in a manner that ensures that
depositors receive access to their
insured deposits within one business
day of the institution’s failure (two
business days if the failure occurs on a
day other than Friday), maximizes the
net present value return from the sale or
disposition of such assets and
minimizes the amount of any loss
realized in the resolution of cases. The
Resolution Plan should also describe
how the strategies for the separation of
the CIDI and its subsidiaries from its
parent company’s organization and sale
or disposition of deposit franchise, core
business lines and major assets can be
demonstrated to be the least costly to
the Deposit Insurance Fund of all
possible methods for resolving the CIDI
as required by Section 13(c)(4)(A) of the
FDI Act, 12 U.S.C. 1823(c)(4)(A).
Among potential strategies for the
payment of depositors that should be
considered are: (a) A cash payment of
insured deposits, 7 (b) a purchase and
assumption transaction with an insured
depository institution to assume insured
deposits, (c) a purchase and assumption
transaction with an insured depository
institution to assume all deposits, (d) a
purchase and assumption transaction
with multiple insured depository
institutions in which branches are
broken up and sold separately in order
to maximize franchise value, and (e)
transfer of insured deposits to a bridge
institution chartered to assume such
deposits, as an interim step prior to the
purchase of the deposit franchise and
assumption of such deposits by one or
more insured depository institutions.8
Among potential strategies for the sale
of core business lines and assets that
should be considered are: (a) Retention
of some or all of the assets in
receivership, to be marketed broadly to
eligible purchasers, including insured
depository institutions as well as other
interested purchasers, (b) sale of all or
a portion of the core business lines and
assets in a purchase and assumption
agreement, to one or more insured

7 This task could be accomplished through the
exercise of FDIC’s authority to temporarily operate
a new depository institution under Section 11(m) of
the FDI Act, 12 U.S.C. 1821(m).

8 A bridge depository institution is a new,
temporary, full-service insured depository
institution controlled by the FDIC. It is designed to
“bridge” the gap between the failure of an insured
depository institution and the time when the FDIC
can implement a satisfactory acquisition by a third
party. Section 11(n) of the FDI Act, 12 U.S.C.
1821(n).
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depository institutions, and (c) transfer
of all or a portion of the core business
lines and assets to a bridge institution
chartered to continue operating the core
business lines and service the assets
transferred to it, as an interim step prior
to the sale of such core business lines
and assets through appropriate
marketing strategies.?

In developing a resolution strategy,
each CIDI may utilize one or more of the
methods described above, but is not
limited to these methods. The resolution
strategy should be tailored to the size,
complexity and risk profile of the
institution.

In addition to the strategic analyses
described above, the Resolution Plan
should provide a detailed description of
the processes the CIDI employs for
determining the current market values
and marketability of core business lines
and material asset holdings, assessing
the feasibility of the CIDI’s plans, under
idiosyncratic and industry-wide stress
scenarios (including time frames), for
executing any sales, divestitures,
restructurings, recapitalizations, or
similar actions contemplated in the
Resolution Plan, and assessing the
impact of any sales, divestitures,
restructurings, recapitalizations, or
other similar actions on the value,
funding and operations of the CIDI and
its core business lines. This information
will allow the FDIC to understand the
basis for the valuations included in the
Resolution Plan and to consider how
those processes could be utilized in a
resolution.

Major counterparties should be
identified. The CIDI should describe the
interconnections, interdependencies
and relationships with such major
counterparties and analyze whether the
failure of each major counterparty
would likely have an adverse impact on
or result in the material financial
distress or failure of the CIDI. The
Resolution Plan should describe any
material off-balance-sheet exposures
(including guarantees and contractual
obligations) of the CIDI and those
exposures should be mapped to core
business lines.

The Resolution Plan should identify
and describe processes used by the CIDI

9 One significant benefit of using the bridge
insured depository institution relates to qualified
financial contracts. Qualified financial contracts are
not subject to either the ipso facto rule or the 90-
day stay on enforcement of contracts in default.
However, the FDI Act precludes a counterparty
from terminating a qualified financial contract
solely by reason of the appointment of a receiver
for a insured depository institution (a) until 5 pm
(Eastern time) on the business day following the
date of appointment; or (b) after the counterparty
has received notice that the contract has been
transferred to a solvent financial institution,
including a bridge insured depository institution.

to determine to whom the CIDI has
pledged collateral, identify the person
or entity that holds such collateral, and
identify the jurisdiction in which the
collateral is located; and if different, the
jurisdiction in which the security
interest in the collateral is enforceable
against the CIDI.

The Resolution Plan should describe
the practices of the CIDI and its core
business lines related to the booking of
trading and derivative activities. Each
system on which the CIDI conducts a
material number or value amount of
trades should be identified. Each trading
system should be mapped to the CIDI’s
legal entities and core business lines.
The Resolution Plan should identify
material hedges of the CIDI and its core
business lines related to trading and
derivative activities, including a
mapping to legal entity. Hedging
strategies of the CIDI should be
described.

An unconsolidated balance sheet for
the CIDI and a consolidating schedule
for all material entities that are subject
to consolidation with the CIDI should be
provided. Amounts attributed to entities
that are not material may be aggregated
on the consolidating schedule. Financial
statements for material entities should
be provided. When available, audited
financial statements should be
provided.

The Resolution Plan should identify
each payment, clearing and settlement
system of which the CIDI, directly or
indirectly, is a member. Membership in
each such system should be mapped to
the CIDI’s legal entities and core
business lines. Systems that are
immaterial in resolution planning, such
as a local check clearing house, do not
need to be identified.

The Resolution Plan should provide
detailed descriptions of the funding,
liquidity and capital needs of, and
resources available to, the CIDI and its
material entities, which should be
mapped to core business lines and
critical services. The Resolution Plan
should also describe the material
components of the liabilities of the CIDI
and its material entities and identify
types and amounts of short-term and
long-term liabilities by type and term to
maturity, secured and unsecured
liabilities and subordinated liabilities.

The Resolution Plan should describe
any material affiliate funding
relationships, accounts, and exposures,
including terms, purpose, and duration,
that the CIDI and any of its subsidiaries
have with its parent or any parent
company affiliate. All material affiliate
financial exposures, claims or liens,
lending or borrowing lines and
relationships, guaranties, asset accounts,

deposits, or derivatives transactions
should be described. The description
should clearly identify the nature and
extent to which parent company or
parent company affiliates serve as a
source of funding to the CIDI, the terms
of any contractual arrangements,
including any capital maintenance
agreements, the location of related
assets, funds or deposits and the
mechanisms by which funds can be
downstreamed from the parent company
to the CIDI and its subsidiaries.

The Resolution Plan should describe
systemically important functions that
the CIDI, its subsidiaries and affiliates
provide, including the nature and extent
of the institution’s involvement in
payment systems, custodial or clearing
operations, large sweep programs, and
capital markets operations in which it
plays a dominant role. Critical
vulnerabilities, estimated exposure and
potential losses, and why certain
attributes of the businesses detailed in
previous sections could pose a systemic
risk to the broader economy should be
discussed.

The Resolution Plan should describe
individual components of the CIDI’s
structure that are based or located
outside the United States, including
foreign branches, subsidiaries and
offices. Details should be provided on
the location and amount of foreign
deposits and assets. The Resolution Plan
should discuss the nature and extent of
the CIDI’s cross-border assets,
operations, interrelationships and
exposures which should be mapped to
legal entities and core business lines.

The Resolution Plan should provide a
detailed inventory and description of
the key management information
systems and applications, including
systems and applications for risk
management, accounting, and financial
and regulatory reporting, used by the
CIDI and its subsidiaries. The legal
owner or licensor of the systems should
be identified. The use and function of
the system or application should be
described. A listing of service level
agreements and any software and
systems licenses or associated
intellectual property related thereto
should be provided. Any disaster
recovery or other backup plans should
be identified and described. The
Resolution Plan should identify
common or shared personnel, facilities,
or systems. The Resolution Plan should
also describe the capabilities of the
CIDI’s processes and systems to collect,
maintain, and report the information
and other data underlying the resolution
plan to management of the CIDI and,
upon request to the FDIC. Furthermore,
the Resolution Plan should describe any
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deficiencies, gaps or weaknesses in such
capabilities and the actions the CIDI
intends to take to promptly address
such deficiencies, gaps, or weaknesses,
and the time frame for implementing
such actions.

The Resolution Plan should include a
detailed description of how resolution
planning is integrated into the corporate
governance structure and processes of
the CIDI, the CIDI’s policies, procedures,
and internal controls governing
preparation and approval of the
Resolution Plan, and the identity and
position of the senior management
official of the CIDI that is primarily
responsible for overseeing the
development, maintenance,
implementation, and filing of the
Resolution Plan and for the CIDI’s
compliance with this section.

The Resolution Plan should describe
the nature, extent, and results of any
contingency planning or similar
exercise conducted by the CIDI since the
date of the most recently filed
Resolution Plan to assess the viability of
or improve the Resolution Plan.

The Resolution Plan should identify
and discuss any other material factor
that may impede the resolution of the
CIDIL.

Approval by CIDI's Board of Directors.
The CIDI’s board of directors must
approve the Resolution Plan. Such
approval shall be noted in the Board
minutes.

Review of Resolution Plan. The FDIC
desires to work closely with CIDIs in the
development of their Resolution Plans
and is dedicating staff for that purpose.
The FDIC expects the review process to
evolve as CIDIs gain more experience in
preparing their Resolution Plans. The
FDIC recognizes that plans will vary by
institution and, in their evaluation of
plans, will take into account variances
among institutions in their core
business lines, critical operations,
foreign operations, capital structure,
risk, complexity, financial activities
(including the financial activities of
their subsidiaries), size and other
relevant factors. Each Resolution Plan,
however, must be credible. A Resolution
Plan is credible if its strategies for
resolving the CIDI, and the detailed
information required by this section, are
well-founded and based on information
and data related to the CIDI that are
observable or otherwise verifiable and
employ reasonable projections from
current and historical conditions within
the broader financial markets.

Because each Resolution Plan is
expected to be unique, the FDIC
encourages CIDIs to ask questions and,
if so desired, to arrange a meeting with
the FDIC. The FDIC expects the initial

Resolution Plan will provide the
foundation for developing more robust
annual Resolution Plans.

After receiving a Resolution Plan, the
FDIC will determine whether the
submitted plan satisfies the minimum
informational requirements of this
section. If the FDIC determines that a
Resolution Plan is informationally
incomplete or that additional
information is necessary to facilitate
review of the Resolution Plan, the FDIC
will return the Resolution Plan to the
CIDI and inform the CIDI in writing of
the area(s) in which the plan is
informationally incomplete or with
respect to which additional information
is required. The CIDI must resubmit an
informationally complete Resolution
Plan or such additional information as
requested to facilitate review of the
Resolution Plan no later than 30 days
after receiving the notice described in
preceding sentence, or such other time
period as the FDIC may determine.

Upon acceptance of a Resolution Plan
as complete, the FDIC will review the
Resolution Plan in consultation with the
appropriate Federal banking agency for
the CIDI and its parent company. If the
FDIC determines that the Resolution
Plan of a CIDI submitted is not credible,
the FDIC will notify the CIDI in writing
of such determination. Any notice
provided under this paragraph will
identify the aspects of the Resolution
Plan that the FDIC determines to be
deficient.

Within 90 days of receiving a notice
of deficiencies issued pursuant to the
preceding paragraph, or such shorter or
longer period as the FDIC may
determine, a CIDI must submit a revised
Resolution Plan to the FDIC that
addresses the deficiencies identified by
the FDIC and discusses in detail the
revisions made to address such
deficiencies.

Upon a written request by a CIDI, the
FDIC may extend any time period under
the Rule. Each extension request shall
be in writing and describe the basis and
justification for the request.

Implementation Matters. In order to
allow evaluation of the Resolution Plan,
each CIDI must provide the FDIC such
information and access to such
personnel of the CIDI as the FDIC
determines is necessary to assess the
credibility of the Resolution Plan and
the ability of the CIDI to implement the
Resolution Plan. The FDIC will rely to
the fullest extent possible on
examinations conducted by or on behalf
of the appropriate Federal banking
agency for the relevant company.

The CIDI’s ability to produce the
information and data underlying its
resolution rapidly and on demand is a

vital element in a credible Resolution
Plan. Without up-to-date information on
the CIDI, the FDIC, as receiver, would be
hampered in implementing the
Resolution Plan. Therefore, within a
reasonable period of time, as
determined by the FDIC, after the filing
of its initial Resolution Plan, the CIDI
must demonstrate its capability to
produce promptly, in a format
acceptable to the FDIC, accurate and
verifiable data underlying the key
aspects of Resolution Plan. The FDIC
understands that the capability to
produce the data underlying the key
aspects of the Resolution Plan will vary
by CIDI and, therefore, intends to review
and discuss the CIDI’s plans to remedy
deficiencies as part of their review of a
CIDI’s initial Resolution Plan.

Notwithstanding the general
requirements of this section, on a case-
by-case basis, the FDIC may extend,
upon notice, the implementation and
updating time frames for all or part of
the requirements of this section. The
FDIC may also, upon application of a
CIDI, exempt a CIDI from one or more
of the requirements of this section.

No limiting effect on the FDIC as
receiver. No Resolution Plan provided
pursuant to the Rule shall be binding on
the FDIC as supervisor, deposit insurer
or receiver for a CIDI or otherwise
require the FDIC to act in conformance
with such plan.

Confidentiality of Information
Submitted Pursuant to this Section.
Several commenters requested that the
Resolution Plans be treated as exempt
from disclosure under the Freedom of
Information Act (“FOIA”). The FDIC is
aware of and sensitive to the significant
concerns regarding confidentiality of
Resolution Plans. The Rule
contemplates and requires the
submission of highly detailed, internal
proprietary information of CIDIs. This is
the type of information that CIDIs would
not customarily make available to the
public and that an agency typically
would have access to and could review
as part of the supervisory process in
assessing, for example, the safety and
soundness of a regulated institution. In
the FDIC’s view, release of this
information would impede the quality
and extent of information provided by
CIDIs and could significantly impact the
FDIC’s efforts to encourage effective and
orderly resolution of the CIDIs in a
crisis.

Under the Rule, the confidentiality of
Resolution Plans is to be assessed in
accordance with the applicable
exemptions under the FOIA, 5 U.S.C.
552(b), and the FDIC’s Disclosure of
Information Rule, 12 CFR 309. The FDIC
certainly expects that large portions of
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the submissions will contain or consist
of “trade secrets and commercial or
financial information obtained from a
person and privileged or confidential”
and information that is “contained in or
related to examination, operating, or
condition reports prepared by, on behalf
of, or for the use of an agency
responsible for the regulation or
supervision of financial institutions.”
This information is subject to
withholding under exemptions 4 and 8
of the FOIA, 5 U.S.C. 552(b)(4) and (8).

The FDIC also recognizes, however,
that the regulation calls for the
submission of details regarding CIDIs
that are publicly available or otherwise
are not sensitive and should be made
public. Unless inextricably intertwined
with exempt information, these details
would be releasable under the FOIA.
The FDIC is concerned that it and the
courts could reach inconsistent
conclusions regarding which portions of
the Resolution Plans contain or consist
of reasonably segregable nonexempt
information. This uncertainty, in turn,
could impact the quality and content of
the information provided by CIDIs.

In order to reduce this uncertainty,
the Rule requires Resolution Plans to be
divided into two sections: a public
section and a confidential section. The
Rule further specifies the scope and
content of the information that is to
comprise each section. In the FDIC’s
view, the details required to be
contained in the public section are or
should be publicly available. The public
section of the resolution plan should be
segregated and separately identified
from the confidential section. The
public section will be made available to
the public in accordance with the
FDIC’s Disclosure of Information Rule,
12 CFR part 309.

The FDIC also intends and will
presume that the confidential section of
a resolution plan contains and consists
of information that is subject to
withholding in full under one or more
of the FOIA exemptions. That said, a
CIDI should submit a properly
substantiated request for confidential
treatment of any details in the
confidential section that it believes are
subject to withholding under exemption
4 of the FOIA. In addition, the FDIC will
have to make formal exemption and
segregability determinations if and
when a plan is requested under the
FOIA.

The public section of the Resolution
Plan consists of an executive summary
of the Resolution Plan that describes the
business of the CIDI and includes, to the
extent material to an understanding of
the CIDI: (1) The names of material
entities; (2) a description of core

business lines; (3) consolidated
financial information regarding assets,
liabilities, capital and major funding
sources; (4) a description of derivative
activities and hedging activities; (5) a
list of memberships in material
payment, clearing and settlement
systems; (6) a description of foreign
operations; (7) the identities of material
supervisory authorities; (8) the
identities of the principal officers; (9) a
description of the corporate governance
structure and processes related to
resolution planning; (10) a description
of material management information
systems; and (11) a description, at a
high level, of the CIDI's resolution
strategy, covering such items as the
range of potential purchasers of the
CIDI, its material entities and core
business lines.

IV. Interim Final Rule; Request for
Comments

The FDIC finds that there is good
cause and it is in the public interest to
adopt the Rule as an interim final rule.
The Rule is intended to address the
continuing exposure of the banking
industry to the risks of insolvency of
large and complex insured depository
institutions, an exposure that can be
mitigated with proper resolution
planning. The Rule enables the FDIC to
perform its resolution functions most
efficiently through extensive planning
in cooperation with the CIDI and to
enhance its ability to evaluate potential
loss severity if an institution fails.

Resolution plans for large and
complex insured depository institutions
are essential for their orderly and least-
cost resolution. The FDIC believes good
cause exists for issuing the Rule as an
interim final rule and that its issuance
is in the public interest. While the FDIC
issued the NPR on the Proposed Rule
last year, many commenters
recommended that the FDIC defer final
action until the companion Section
165(d) rule was finalized. Concurrent
with the issuance of the Rule, the FDIC
and the FRB are issuing a final rule
requiring the preparation of resolution
plans pursuant to Section 165(d) of the
Dodd-Frank Act, 12 U.S.C. 5365(d). It is
imperative that the two companion
rules incorporate coordinated
requirements and for CIDIs to initiate
preparatory work for their resolution
plans in concert with the related plans
of their holding companies. With
limited exception, the parent company
of each insured depository institution
covered by the Rule is expected to file
a DFA Resolution Plan required by
Section 165(d). The issuance of the Rule
as an interim final rule outlining the
requirements for an insured depository

institution subsidiary Resolution Plan
enables a holding company to consider
these requirements in preparing its DFA
Resolution Plan.

The Rule will support the FDIC’s
ongoing resolution planning activities as
those insured depository institutions
will be best positioned to understand
the most effective and efficient manner
for their resolution under their existing
holding company structure. The
initiation of the CIDI resolution
planning processes under the Rule along
with the related holding company
resolution planning process under the
Section 165(d) rule will facilitate more
effective planning, reduce the risks of
inconsistent plan development, and
materially assist the FDIC’s planning
efforts and evaluation of the
development of the companion
resolution plans under the Section
165(d) rule. Finally, it is in the public
interest to issue the Rule as an interim
final rule in order to coordinate with the
finalization of the Section 165(d) rule,
which is subject to a Congressional
deadline. The issuance of the Rule as an
interim final rule outlining the
requirements for a CIDI’s Resolution
Plan enables a holding company to
consider these requirements in
preparing its DFA Resolution Plan.

Issuance of the resolution plan
requirements for CIDIs through the Rule
also will facilitate the development of
such plans at an earlier date and
provide adequate time for the
institutions covered by the Rule to
prepare their first Resolution Plans for
submission on their initial submission
date, as well as to prepare their DFA
Resolution Plans for submission in
accordance with the Section 165(d) rule.

The FDIC realizes that the Rule
imposes additional regulatory and
financial burdens on the industry. The
FDIC is seeking to minimize the burden
while carrying out its mandates as
insurer and as receiver. The FDIC seeks
comments on all aspects of the Rule.
Comments will be considered by the
FDIC and appropriate revisions will be
made to the Rule, if necessary, before a
Final Rule is issued. Comments are
specifically requested on the following:

Scope

Should a CIDI be defined differently?
Should the asset threshold for inclusion
be lower or higher than $50 billion?

Definitions

1. What terms defined by the Rule
require further clarification and how
should they be defined?

2. What other terms used in the Rule
should the FDIC define?
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Strategic Analysis

1. What additional elements of
strategic analysis should be included in
the CIDI's Resolution Plan? Are there
any elements listed in the Rule that
create an unnecessary burden or that
should not be included in the CIDI's
Resolution Plan?

2. How can the requirements
regarding the strategic analysis be
improved to provide additional clarity?

Governance

1. What additional resolution
planning governance and oversight
requirements should the Rule include?

2. What alternative governance
requirements might exist that would
ensure that a CIDI places adequate
importance and attention on resolution
planning?

Informational Elements

1. What additional informational
elements should the Rule require as part
of a Resolution Plan? What
impediments attend collection and
production of the informational
elements identified by the Rule? What
impediments apply to collection and
production of additional informational
elements you have identified?

2. Do the informational elements
described in the Rule capture the correct
types of information for resolution
planning? Are any of the informational
elements identified in the Rule not
necessary?

3. Which of the information elements
described in the Rule could be clarified?

4. To the extent any of the
informational elements identified in the
Rule are not readily available, identify
the burden of or impediment to (e.g.,
technology limits, confidentiality
concerns, etc.) obtaining and reporting
such information? What changes could
the FDIC make to the Rule to reduce
burdens and impediments?

5. Should any informational elements
be required to be available on an “on
demand” or ‘real time” basis? What
impediments apply to making such
information available on demand?

6. What is the burden related to
producing an unconsolidated balance
sheet and providing consolidating
schedules? What alternatives could the
FDIC include in the Rule to reduce that
burden?

Process

1. Are the proposed timelines for
Resolution Plan submission (i.e., initial,
annual and notice of material change)
adequate for the CIDI to develop and
submit the information required by the
Rule? If not, what timelines would be
appropriate?

2. With regard to the provision of the
Rule that would require a CIDI to file a
notice of material change upon a
material event, occurrence, or change,
should the Rule provide greater
specificity (e.g., in terms of a dollar
amount or percentage of assets acquired
or disposed of in a significant
transaction)?

3. Are there explicit factors the FDIC
should consider in determining whether
a Resolution Plan is not credible?

4. What additional steps could be
taken to allow a CIDI to integrate the
resolution planning that takes place
under the Rule with its parent
company’s DFA Resolution Plan?

V. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.)
(“PRA”), the FDIC may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid
Office of Management and Budget
(OMB) control number. The estimated
burden for the reporting and disclosure
requirements, as set forth in the Notice
of Proposed Rulemaking, is as follows:

Title: Resolution plans required for
insured depository institutions with $50
billion or more in total assets.

OMB Number: 3064—-New Collection.
Affected Public: Insured depository
institutions with $50 billion or more in

total assets.

A. Estimated Number of Respondents
for Contingent Resolution Plan: 37.

Frequency of Response: Once.

Estimated Time per Response: 7,200
hours per respondent.

Estimated Total Initial Burden:
266,400 hours.

B. Estimated Number of Respondents
for Annual Update of Resolution Plan:
37.

Frequency of Response: Annual.

Estimated Time per Response: 452
hours per respondent.

Estimated Total Initial Burden: 16,724
hours.

C. Estimated Number of Respondents
for Notice of Material Change Affecting
Resolution Plan: 37.

Frequency of Response: Zero to two
times annually.

Estimated Time per Response: 226
hours per respondent.

Estimated Total Initial Burden: 8,362
hours.

Background/General Description of
Collection: Section 360.10 contains
collections of information pursuant to
the PRA. In particular, the following
requirements of the Rule constitute
collections of information as defined by
the PRA: all CIDIs are required to
submit to the FDIC a Resolution Plan

that contains certain required
information and meets certain described
standards; updates to the analysis and
plan are required to be submitted
annually, with certain notices to be filed
more frequently as a result of material
changes. The collections of information
contained in the Rule are being
submitted to OMB for review.

Comments: In addition to the
questions raised elsewhere in this
Preamble, comment is solicited on (1)
whether the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; (4) ways to
minimize the burden of the information
collection on respondents, including
through the use of automated collection
techniques or other forms of information
technology, e.g., permitting electronic
submission of responses; and (5)
estimates of capital or start-up costs and
costs of operation, maintenance, and
purchases of services to provide
information.

Addresses: Interested parties are
invited to submit written comments to
the FDIC concerning the PRA
implications of the Rule. Such
comments should refer to “Resolution
plans required for insured depository
institutions with $50 billion or more in
total assets” Comments may be
submitted by any of the following
methods:

e Agency Web Site: http://
www.FDIC.gov/regulations/laws/federal.
Follow instructions for submitting
comments on the Agency Web Site.

e E-mail: comments@FDIC.gov.
Include ‘‘Resolution plans required for
insured depository institutions with $50
billion or more in total assets” in the
subject line of the message.

e Mail: Gary A. Kuiper
(202.898.3877), Counsel, Attention:
Comments, FDIC, 550 17th Street, NW.,
Room F-1072, Washington, DC 20429.

e Hand Delivery/Courier: Comments
may be hand-delivered to the guard
station at the rear of the 550 17th Street
Building (located on F Street), on
business days between 7 a.m. and 5 p.m.
(EST).

¢ A copy of the comments may also
be submitted to the OMB desk officer for
the FDIC, Office of Information and
Regulatory Affairs, Office of
Management and Budget, New
Executive Office Building, Room 3208,
Washington, DC 20503.


http://www.FDlC.gov/regulations/laws/federal
http://www.FDlC.gov/regulations/laws/federal
mailto:comments@FDIC.gov
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Public Inspection: All comments
received will be posted without change
to http://www.fdic.gov/regulations/laws/
federal including any personal
information provided.

VI. Regulatory Flexibility Act

The Regulatory Flexibility Act 5
U.S.C. 601 et seq. (RFA) requires each
Federal agency to prepare a final
regulatory flexibility analysis in
connection with the promulgation of a
final rule, or certify that the final rule
will not have a significant economic
impact on a substantial number of small
entities.1? Under regulations issued by
the Small Business Administration
(“SBA™), a “small entity” includes those
firms within the “Finance and
Insurance” sector with asset sizes that
vary from $7 million or less in assets to
$175 million or less in assets.11
Therefore, insured depository
institutions with assets sizes of $175
million or less are considered small
entities for purposes of the RFA.

The Rule would apply only to insured
depository institutions with $50 billion
or more in total assets. The Rule would
apply to 37 insured depository
institutions upon its effective date.
Pursuant to section 605(b) of the
Regulatory Flexibility Act, the FDIC
certifies that the Rule will not have a
significant economic impact on a
substantial number of small entities and
therefore a regulatory flexibility analysis
under the RFA is not required.

VII. Government Appropriations Act,
1999—Assessment of Federal
Regulations and Policies on Families

The FDIC has determined that the
Rule will not affect family well-being
within the meaning of section 654 of the
Treasury and General Government
Appropriations Act, enacted as part of
the Omnibus Consolidated and
Emergency Supplemental
Appropriations Act of 1999 (Pub. L.
105-277, 112 Stat. 2681).

VIIL. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act (Pub. L. 106-102, 113
Stat.1338, 1471), requires the Federal
banking agencies to use plain language
in all proposed and final rules
published after January 1, 2000. The
FDIC has sought to present the Rule in
a simple and straightforward manner.

IX. Small Business Regulatory
Enforcement Fairness Act

The Office of Management and Budget
has determined that the Rule is not a

10See 5 U.S.C. 603, 604 and 605.
1113 CFR 121.201.

“major rule” within the meaning of the
Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA) (5 U.S.C.
801 et seq.). As required by SBREFA,
the FDIC will file the appropriate
reports with Congress and the General
Accounting Office so that the Rule may
be reviewed.

X. Riegle Community Development and
Regulatory Improvement Act

Section 302 of Riegle Community
Development and Regulatory
Improvement Act (RCDRIA) 12 generally
requires that regulations prescribed by
Federal banking agencies which impose
additional reporting, disclosures or
other new requirements on insured
depository institutions take effect on the
first day of a calendar quarter which
begins on or after the date on which the
regulations are published in final form
unless an agency finds good cause that
the regulations should become effective
sooner. The effective date of the Rule is
January 1, 2012, which is the first day
of the calendar quarter which begins on
or after the date on which the
regulations are published in final form,
as required by RCDRIA.

List of Subjects in 12 CFR Part 360

Banks, Banking, Bank deposit
insurance, Holding companies, National
banks, Participations, Reporting and
recordkeeping requirements, Savings
associations, Securitizations.

For the reasons stated above, the
Board of Directors of the Federal
Deposit Insurance Corporation amends
part 360 of title 12 of the Code of
Federal Regulations as follows:

PART 360—RESOLUTION AND
RECEIVERSHIP

m 1. The authority citation for part 360
is revised to read as follows:

Authority: 12 U.S.C. 1817(b), 1818(a)(2),
1818(t), 1819(a) Seventh, Ninth and Tenth,
1820(b)(3), (4), 1821(d)(1), 1821(d)(10)(c),
1821(d)(11), 1821(e)(1), 1821(e)(8)(D)(i),
1823(c)(4), 1823(e)(2); Sec. 401(h), Pub. L.
101-73, 103 Stat. 357.

m 2. Add new § 360.10 to read as
follows:

§360.10 Resolution plans required for
insured depository institutions with $50
billion or more in total assets.

(a) Scope and purpose. This section
requires each insured depository
institution with $50 billion or more in
total assets to submit periodically to the
FDIC a plan for the resolution of such
institution in the event of its failure.
This section also establishes the rules

1212 U.S.C. 4802.

and requirements regarding the
submission and content of a resolution
plan as well as procedures for review by
the FDIC of a resolution plan. This
section requires a covered insured
depository institution to submit a
resolution plan that should enable the
FDIC, as receiver, to resolve the
institution under Sections 11 and 13 of
the Federal Deposit Insurance Act (“FDI
Act”), 12 U.S.C. 1821 and 1823, in a
manner that ensures that depositors
receive access to their insured deposits
within one business day of the
institution’s failure (two business days
if the failure occurs on a day other than
Friday), maximizes the net present
value return from the sale or disposition
of its assets and minimizes the amount
of any loss realized by the creditors in
the resolution. This rule is intended to
ensure that the FDIC has access to all of
the material information it needs to
resolve efficiently a covered insured
depository institution in the event of its
failure.

(b) Definitions—(1) Affiliate has the
same meaning given such term in
Section 3(w)(6) of the FDI Act, 12 U.S.C.
1813(w)(6).

(2) Company has the same meaning
given such term in § 362.2(d) of the
FDIC’s Regulations, 12 CFR 362.2(d).

(3) Core business lines means those
business lines of the covered insured
depository institution (“CIDI”),
including associated operations,
services, functions and support, that, in
the view of the CIDI, upon failure would
result in a material loss of revenue,
profit, or franchise value.

(4) Covered insured depository
institution (“‘CIDI”’) means an insured
depository institution with $50 billion
or more in total assets, as determined
based upon the average of the
institution’s four most recent Reports of
Condition and Income or Thrift
Financial Reports, as applicable to the
insured depository institution.

(5) Critical services means services
and operations of the CIDI, such as
servicing, information technology
support and operations, human
resources and personnel that are
necessary to continue the day-to-day
operations of the CIDL

(6) Foreign-based company means any
company that is not incorporated or
organized under the laws of the United
States.

(7) Insured depository institution shall
have the meaning given such term in
Section 3(c)(2) of the FDI Act, 12 U.S.C.
1813(c)(2).

(8) Material entity means a company
that is significant to the activities of a
critical service or core business line.
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(9) Parent company means the
company that controls, directly or
indirectly, an insured depository
institution. In a multi-tiered holding
company structure, parent company
means the top-tier of the multi-tiered
holding company only.

(10) Parent company affiliate means
any affiliate of the parent company
other than the CIDI and subsidiaries of
the CIDL

(11) Resolution plan means the plan
described in paragraph (c) of this
section for resolving the CIDI under
Sections 11 and 13 of the FDI Act, 12
U.S.C. 1821 and 1823.

(12) Subsidiary has the same meaning
given such term in Section 3(w)(4) of
the FDI Act, 12 U.S.C. 1813(w)(4).

(13) Total assets are defined in the
instructions for the filing of Reports of
Condition and Income and Thrift
Financial Reports, as applicable to the
insured depository institution, for
determining whether it qualifies as a
CIDI.

(14) United States means the United
States and includes any state of the
United States, the District of Columbia,
any territory of the United States, Puerto
Rico, Guam, American Samoa and the
Virgin Islands.

(c) Resolution Plans to be submitted
by CIDI to FDIC.

(1) General. (i) Initial resolution plans
required. Each CIDI shall submit a
resolution plan to the FDIC, Attention:
Office of Complex Financial
Institutions, 550 17th Street, NW.,
Washington, DC 20429, on or before the
date set forth below (“Initial Submission
Date”):

(A) July 1, 2012, with respect to a CIDI
whose parent company, as of the
effective date of this section, had $250
billion or more in total nonbank assets
(or in the case of a parent company that
is a foreign-based company, such
company’s total U.S. nonbank assets);

(B) July 1, 2013, with respect to any
CIDI not described in paragraph
(c)(1)(1)(A) of this section whose parent
company, as of the effective date of this
section, had $100 billion or more in
total nonbank assets (or, in the case of
a parent company that is a foreign-based
company, such company’s total U.S.
nonbank assets); and

(C) December 31, 2013, with respect
to any CIDI not described in paragraph
(c)(1)(1)(A) or (B) of this section.

(ii) Submission by new CIDIs. An
insured depository institution that
becomes a CIDI after the effective date
of this section shall submit its initial
resolution plan no later than July 1 of
the following calendar year.

(iii) After filing its initial Resolution
Plan pursuant to paragraph (c)(1)(i) or

(c)(1)(ii) of this section, each CIDI shall
submit a Resolution Plan to the FDIC
annually on or before each anniversary
date of its Initial Submission Date.

(iv) Notwithstanding anything to the
contrary in this paragraph (c)(1), the
FDIC may determine that a CIDI shall
file its initial or annual Resolution Plan
by a date other than as provided in this
paragraph (c). The FDIC shall provide a
CIDI with written notice of a
determination under this paragraph
(c)(1)(iv) no later than 180 days prior to
the date on which the FDIC determines
to require the CIDI to submit its
Resolution Plan.

(v) Notice of material events. (A) Each
CIDI shall file with the FDIC a notice no
later than 45 days after any event,
occurrence, change in conditions or
circumstances or other change that
results in, or could reasonably be
foreseen to have, a material effect on the
resolution plan of the CIDI. Such notice
shall describe the event, occurrence or
change, describe any material effects
that the event, occurrence or change
may have on the resolution plan and
summarize the changes that are required
in the resolution plan. The CIDI shall
address any event, occurrence or change
with respect to which it has provided
notice pursuant hereto in the following
resolution plan submitted by the CIDL

(B) A CIDI shall not be required to file
a notice under paragraph (c)(1)(v)(A) of
this section if the date on which the
CIDI would be required to submit a
notice under paragraph (c)(1)(v)(A)
would be within 45 days prior to the
date on which the CIDI is required to
file an annual Resolution Plan under
paragraph (c)(1)(iii) of this section.

(iv) Incorporation of data and other
information from a Dodd-Frank Act
resolution plan. The CIDI may
incorporate data and other information
from a resolution plan filed pursuant to
Section 165(d) of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act, 12 U.S.C. 5365(d), by its parent
company.

(2) Content of the resolution plan. The
resolution plan submitted should enable
the FDIC, as receiver, to resolve the CIDI
in the event of its insolvency under the
FDI Act in a manner that ensures that
depositors receive access to their
insured deposits within one business
day of the institution’s failure (two
business days if the failure occurs on a
day other than Friday), maximizes the
net present value return from the sale or
disposition of its assets and minimizes
the amount of any loss realized by the
creditors in the resolution in accordance
with Sections 11 and 13 of the FDI Act,
12 U.S.C. 1821 and 1823. The resolution
plan strategies should take into account

that failure of the CIDI may occur under
the baseline, adverse and severely
adverse economic conditions developed
by the Board of Governors of the Federal
Reserve System pursuant to 12 U.S.C.
5365(i)(1)(B); provided, however, a CIDI
may submit its initial resolution plan
assuming the baseline conditions only,
or, if a baseline scenario is not then
available, a reasonable substitute
developed by the CIDI. At a minimum,
the resolution plan shall:

(i) Executive summary. Include an
executive summary describing the key
elements of the CIDI’s strategic plan for
resolution under the FDI Act in the
event of its insolvency. After the CIDI
files its initial plan, each annual
resolution plan shall also describe:

(A) Material events, such as
acquisitions, sales, litigation and
operational changes, since the most
recently filed plan that may have a
material effect on the plan;

(B) Material changes to the CIDI's
resolution plan from its most recently
filed plan; and

(C) Any actions taken by the CIDI
since filing of the previous plan to
improve the effectiveness of its
resolution plan or remediate or
otherwise mitigate any material
weaknesses or impediments to the
effective and timely execution of the
resolution plan.

(ii) Organizational structure: legal
entities; core business lines and
branches. Provide the CIDI’s, parent
company’s, and affiliates’ legal and
functional structures and identify core
business lines. Provide a mapping of
core business lines, including material
asset holdings and liabilities related
thereto, to material entities. Discuss the
CIDI's overall deposit activities
including, among other things, unique
aspects of the deposit base or
underlying systems that may create
operational complexity for the FDIC,
result in extraordinary resolution
expenses in the event of failure and a
description of the branch organization,
both domestic and foreign. Identify key
personnel tasked with managing core
business lines and deposit activities and
the CIDI’s branch organization.

(iii) Critical services. Identify critical
services and providers of critical
services. Provide a mapping of critical
services to material entities and core
business lines. Describe the CIDI’s
strategy for continuing critical services
in the event of the CIDI’s failure. When
critical services are provided by the
parent company or a parent company
affiliate, describe the CIDI’s strategy for
continuing critical services in the event
of the parent company’s or parent
company affiliate’s failure. Assess the
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ability of each parent company affiliate
providing critical services to function
on a stand-alone basis in the event of
the parent company’s failure.

(iv) Interconnectedness to parent
company'’s organization. Identify the
elements or aspects of the parent
company’s organizational structure, the
interconnectedness of its legal entities,
the structure of legal or contractual
arrangements, or its overall business
operations that would, in the event the
CIDI were placed in receivership,
diminish the CIDI’s franchise value,
obstruct its continued business
operations or increase the operational
complexity to the FDIC of resolution of
the CIDL

(v) Strategy to separate from parent
company’s organization. Provide a
strategy to unwind or separate the CIDI
and its subsidiaries from the
organizational structure of its parent
company in a cost-effective and timely
fashion. Describe remediation or
mitigating steps that could be taken to
eliminate or mitigate obstacles to such
separation.

(vi) Strategy for the sale or disposition
of deposit franchise, business lines and
assets. Provide a strategy for the sale or
disposition of the deposit franchise,
including branches, core business lines
and major assets of the CIDI in a manner
that ensures that depositors receive
access to their insured deposits within
one business day of the institution’s
failure (two business days if the failure
occurs on a day other than Friday),
maximizes the net present value return
from the sale or disposition of such
assets and minimizes the amount of any
loss realized in the resolution of cases.

(vii) Least costly resolution method.
Describe how the strategies for the
separation of the CIDI and its
subsidiaries from its parent company’s
organization and sale or disposition of
deposit franchise, core business lines
and major assets can be demonstrated to
be the least costly to the Deposit
Insurance Fund of all possible methods
for resolving the CIDI.

(viii) Asset valuation and sales.
Provide a detailed description of the
processes the CIDI employs for:

(A) Determining the current market
values and marketability of core
business lines and material asset
holdings;

(B) Assessing the feasibility of the
CIDI’s plans, under idiosyncratic and
industry-wide stress scenarios
(including timeframes), for executing
any sales, divestitures, restructurings,
recapitalizations, or similar actions
contemplated in the CIDI’s resolution
plan; and

(C) Assessing the impact of any sales,
divestitures, restructurings,
recapitalizations, or other similar
actions on the value, funding and
operations of the CIDI and its core
business lines.

(ix) Major counterparties. Identify the
major counterparties of the CIDI and
describe the interconnections,
interdependencies and relationships
with such major counterparties. Analyze
whether the failure of each major
counterparty would likely have an
adverse impact on or result in the
material financial distress or failure of
the CIDL

(x) Off-balance-sheet exposures.
Describe any material off-balance-sheet
exposures (including guarantees and
contractual obligations) of the CIDI and
map those exposures to core business
lines.

(xi) Collateral pledged. 1dentify and
describe processes used by the CIDI to:

(A) Determine to whom the CIDI has
pledged collateral;

(B) Identify the person or entity that
holds such collateral; and

(C) Identify the jurisdiction in which
the collateral is located; and if different,
the jurisdiction in which the security
interest in the collateral is enforceable
against the CIDI.

(xii) Trading, derivatives and hedges.
Describe the practices of the CIDI and its
core business lines related to the
booking of trading and derivative
activities. Identify each system on
which the CIDI conducts a material
number or value amount of trades. Map
each trading system to the CIDI’s legal
entities and core business lines. Identify
material hedges of the CIDI and its core
business lines related to trading and
derivative activities, including a
mapping to legal entity. Describe
hedging strategies of the CIDI.

(xiii) Unconsolidated balance sheet of
CIDI; material entity financial
statements. Provide an unconsolidated
balance sheet for the CIDI and a
consolidating schedule for all material
entities that are subject to consolidation
with the CIDI. Provide financial
statements for material entities. When
available, audited financial statements
should be provided.

(xiv) Payment, clearing and
settlement systems. Identify each
payment, clearing and settlement
system of which the CIDI, directly or
indirectly, is a member. Map
membership in each such system to the
CIDI’s legal entities and core business
lines.

(xv) Capital structure; funding
sources. Provide detailed descriptions of
the funding, liquidity and capital needs
of, and resources available to, the CIDI

and its material entities, which shall be
mapped to core business lines and
critical services. Describe the material
components of the liabilities of the CIDI
and its material entities and identify
types and amounts of short-term and
long-term liabilities by type and term to
maturity, secured and unsecured
liabilities and subordinated liabilities.

(xvi) Affiliate funding, transactions,
accounts, exposures and
concentrations. Describe material
affiliate funding relationships, accounts,
and exposures, including terms,
purpose, and duration, that the CIDI or
any of its subsidiaries have with its
parent or any parent company affiliate.
Include in such description material
affiliate financial exposures, claims or
liens, lending or borrowing lines and
relationships, guaranties, asset accounts,
deposits, or derivatives transactions.
Clearly identify the nature and extent to
which parent company or parent
company affiliates serve as a source of
funding to the CIDI and its subsidiaries,
the terms of any contractual
arrangements, including any capital
maintenance agreements, the location of
related assets, funds or deposits and the
mechanisms by which funds can be
downstreamed from the parent company
to the CIDI and its subsidiaries.

(xvii) Systemically important
functions. Describe systemically
important functions that the CIDI, its
subsidiaries and affiliates provide,
including the nature and extent of the
institution’s involvement in payment
systems, custodial or clearing
operations, large sweep programs, and
capital markets operations in which it
plays a dominant role. Discuss critical
vulnerabilities, estimated exposure and
potential losses, and why certain
attributes of the businesses detailed in
previous sections could pose a systemic
risk to the broader economy.

(xviii) Cross-border elements.
Describe individual components of the
CIDI’s structure that are based or located
outside the United States, including
foreign branches, subsidiaries and
offices. Provide detail on the location
and amount of foreign deposits and
assets. Discuss the nature and extent of
the CIDI’s cross-border assets,
operations, interrelationships and
exposures and map to legal entities and
core business lines.

(xix) Management information
systems; software licenses; intellectual
property. Provide a detailed inventory
and description of the key management
information systems and applications,
including systems and applications for
risk management, accounting, and
financial and regulatory reporting, used
by the CIDI and its subsidiaries. Identify
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the legal owner or licensor of the
systems identified above; describe the
use and function of the system or
application, and provide a listing of
service level agreements and any
software and systems licenses or
associated intellectual property related
thereto. Identify and discuss any
disaster recovery or other backup plans.
Identify common or shared personnel,
facilities, or systems. Describe the
capabilities of the CIDI’s processes and
systems to collect, maintain, and report
the information and other data
underlying the resolution plan to
management of the CIDI and, upon
request to the FDIC. Describe any
deficiencies, gaps or weaknesses in such
capabilities and the actions the CIDI
intends to take to promptly address
such deficiencies, gaps, or weaknesses,
and the time frame for implementing
such actions.

(xx) Corporate governance. Include a
detailed description of:

(A) How resolution planning is
integrated into the corporate governance
structure and processes of the CIDI;

(B) The CIDI’s policies, procedures,
and internal controls governing
preparation and approval of the
resolution plan; and

(C) The identity and position of the
senior management official of the CIDI
that is primarily responsible for
overseeing the development,
maintenance, implementation, and
filing of the resolution plan and for the
CIDI's compliance with this section.

(xxi) Assessment of the resolution
plan. Describe the nature, extent, and
results of any contingency planning or
similar exercise conducted by the CIDI
since the date of the most recently filed
resolution plan to assess the viability of
or improve the resolution plan.

(xxii) Any other material factor.
Identify and discuss any other material
factor that may impede the resolution of
the CIDL

(3) Approval. The CIDI’s board of
directors must approve the resolution
plan. Such approval shall be noted in
the Board minutes.

(4) Review of resolution plan.

(i) Each resolution plan submitted
shall be credible. A resolution plan is
credible if its strategies for resolving the
CIDI, and the detailed information
required by this section, are well-
founded and based on information and
data related to the CIDI that are
observable or otherwise verifiable and
employ reasonable projections from
current and historical conditions within
the broader financial markets.

(ii) After receiving a resolution plan,
the FDIC shall determine whether the
submitted plan satisfies the minimum

informational requirements of paragraph
(c)(2) of this section; and either
acknowledge acceptance of the plan for
review or return the resolution plan if
the FDIC determines that it is
incomplete or that substantial
additional information is required to
facilitate review of the resolution plan.

(iii) If the FDIC determines that a
resolution plan is informationally
incomplete or that additional
information is necessary to facilitate
review of the plan, the FDIC shall
inform the CIDI in writing of the area(s)
in which the plan is informationally
incomplete or with respect to which
additional information is required.

(iv) The CIDI shall resubmit an
informationally complete resolution
plan or such additional information as
requested to facilitate review of the
resolution plan no later than 30 days
after receiving the notice described in
preceding paragraph, or such other time
period as the FDIC may determine.

(v) Upon acceptance of a resolution
plan as informationally complete, the
FDIC will review the resolution plan in
consultation with the appropriate
Federal banking agency for the CIDI and
its parent company. If the FDIC
determines that the resolution plan of a
CIDI submitted is not credible, the FDIC
shall notify the CIDI in writing of such
determination. Any notice provided
under this paragraph shall identify the
aspects of the resolution plan that the
FDIC determines to be deficient.

(vi) Within 90 days of receiving a
notice of deficiencies issued pursuant to
paragraph (c)(4)(v) of this section, or
such shorter or longer period as the
FDIC may determine, a CIDI shall
submit a revised resolution plan to the
FDIC that addresses the deficiencies
identified by the FDIC and discusses in
detail the revisions made to address
such deficiencies.

(vii) Upon its own initiative or a
written request by a CIDI, the FDIC may
extend any time period under this
section. Each extension request shall be
in writing and shall describe the basis
and justification for the request.

(d) Implementation matters. (1) In
order to allow evaluation of the
resolution plan, each CIDI must provide
the FDIC such information and access to
such personnel of the CIDI as the FDIC
determines is necessary to assess the
credibility of the resolution plan and the
ability of the CIDI to implement the
resolution plan. The FDIC will rely to
the fullest extent possible on
examinations conducted by or on behalf
of the appropriate Federal banking
agency for the relevant company.

(2) Within a reasonable period of
time, as determined by the FDIC,

following its Initial Submission Date,
the CIDI shall demonstrate its capability
to produce promptly, in a format
acceptable to the FDIC, the information
and data underlying its resolution plan.

(3) Notwithstanding the general
requirements of paragraph (c)(1) of this
section, on a case-by-case basis, the
FDIC may extend, on its own initiative
or upon written request, the
implementation and updating time
frames for all or part of the requirements
of this section.

(4) FDIC may, on its own initiative or
upon written request, exempt a CIDI
from one or more of the requirements of
this section.

(e) No limiting effect on FDIC. No
resolution plan provided pursuant to
this section shall be binding on the
FDIC as supervisor, deposit insurer or
receiver for a CIDI or otherwise require
the FDIC to act in conformance with
such plan.

(f) Form of resolution plans;
confidential treatment of resolution
plans. (1) Each resolution plan of a CIDI
shall be divided into a Public Section
and a Confidential Section. Each CIDI
shall segregate and separately identify
the Public Section from the Confidential
Section. The Public Section shall
consist of an executive summary of the
resolution plan that describes the
business of the CIDI and includes, to the
extent material to an understanding of
the CIDIL:

(i) The names of material entities;

(ii) A description of core business
lines;

(iii) Consolidated financial
information regarding assets, liabilities,
capital and major funding sources;

(iv) A description of derivative
activities and hedging activities;

(v) A list of memberships in material
payment, clearing and settlement
systems;

(vi) A description of foreign
operations;

(vii) The identities of material
supervisory authorities;

(viii) The identities of the principal
officers;

(ix) A description of the corporate
governance structure and processes
related to resolution planning;

(x) A description of material
management information systems; and

(xi) A description, at a high level, of
the CIDI’s resolution strategy, covering
such items as the range of potential
purchasers of the CIDI, its material
entities and core business lines.

(2) The confidentiality of resolution
plans shall be determined in accordance
with applicable exemptions under the
Freedom of Information Act (5 U.S.C.
552(b)) and the FDIC’s Disclosure of
Information Rules (12 CFR part 309).
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(3) Any CIDI submitting a resolution
plan or related materials pursuant to
this section that desires confidential
treatment of the information submitted
pursuant to 5 U.S.C. 552(b)(4) and the
FDIC’s Disclosure of Information Rules
(12 CFR part 309) and related policies
may file a request for confidential
treatment in accordance with those
rules.

(4) To the extent permitted by law,
information comprising the Confidential
Section of a resolution plan will be
treated as confidential.

(5) To the extent permitted by law, the
submission of any nonpublicly available
data or information under this section
shall not constitute a waiver of, or
otherwise affect, any privilege arising
under Federal or state law (including
the rules of any Federal or state court)
to which the data or information is
otherwise subject. Privileges that apply
to resolution plans and related materials
are protected pursuant to Section 18(x)
of the FDI Act, 12 U.S.C. 1828(x).

By order of the Board of Directors.

Dated at Washington, DC, this 13th day of
September, 2011.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.

[FR Doc. 2011-24179 Filed 9-20-11; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 93
[Docket No. FAA-2011-1024]

High Density Traffic Airports; Notice of
Determination Regarding Low Demand
Periods at Ronald Reagan Washington
National Airport

AGENCY: Department of Transportation,
Federal Aviation Administration (FAA).
ACTION: Notice of agency determination.

SUMMARY: This action announces an
FAA determination that 6 a.m. to 6:59
a.m. no longer is a low demand period
at Ronald Reagan Washington National
Airport (DCA). As a result of this
determination, the FAA will allocate
available slots in that period on a
temporary basis subject to recall, and
the FAA may conduct a lottery in the
future to allocate available slots in that
period.

DATES: September 21, 2011.

FOR FURTHER INFORMATION CONTACT:
Robert Hawks, Office of the Chief
Counsel, Federal Aviation
Administration, 800 Independence

Avenue, SW., Washington, DC 20591;
telephone number: 202—-267-7143; fax
number: 202-267-7971; e-mail:
rob.hawks@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

The FAA issued the High Density
Traffic Airports Rule (HDR), 14 CFR part
93 subpart K, in 1968 to reduce delays
at five congested airports: John F.
Kennedy International Airport,
LaGuardia Airport, O’Hare International
Airport, Ronald Reagan Washington
National Airport (DCA), and Newark
Liberty International Airport.?
Currently, the HDR applies only to DCA.
The regulation limits the number of
operations during certain hours of the
day and requires a slot, which the FAA
allocates for a specific 60-minute
period, for each scheduled operation.

In 1985, the FAA issued part 93
subpart S (the “Buy/Sell Rule”).2 As
part of the Buy/Sell Rule, §93.226
permits the administrative allocation of
slots during low demand periods, which
are 6 a.m. to 6:59 a.m. (the 0600 hour)
and 10 p.m. to 11:59 p.m. (the 2200 and
2300 hours), on a first come, first served
basis. Section 93.226(d) permits the
FAA to determine those periods are no
longer low demand periods and allocate
any available slots by lottery under
§93.225. The FAA may make this
determination when it becomes
apparent that demand for slots is
increasing to the point where a first
come, first served allocation procedure
is inappropriate.

FAA Determination

Currently, the FAA has allocated all
commuter and all but three air carrier
slots in the 0600 hour. The FAA has
allocated five daily commuter slots and
two daily air carrier slots in the 0600
hour on a temporary basis subject to
recall.

Because of the relatively small
number of available slots in the 0600
hour, the FAA now determines that
hour no longer is a low demand period.
Further, permanent allocation of slots in
that time period would undermine the
new entrant and limited incumbent
allocation priority under § 93.225. The
FAA no longer will allocate slots during
that time period on a permanent first
come, first served basis.

The FAA further determines the
present demand for available slots does
not justify conducting a lottery at this
time. Accordingly, the FAA will allocate
slots in the 0600 hour on a temporary
basis subject to recall by the FAA under

133 FR 17896 (Dec. 3, 1968).
250 FR 52195 (Dec. 20, 1985).

§93.226(e). However, if the FAA cannot
accommodate future requests for slots,
especially requests by new entrants or
limited incumbents, through temporary
allocations, the FAA may recall any
temporarily allocated slots and conduct
a lottery at that time.

Slots currently allocated are
unaffected by this determination, and
the HDR continues to apply to all
allocated slots.

Issued in Washington, DC on September
15, 2011.

Rebecca B. MacPherson,

Assistant Chief Counsel for Regulations.
[FR Doc. 2011-24262 Filed 9-20-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 730, 732, 734, 736, 738,
740, 742, 743, 744, 746, 747, 748, 750,
752, 754, 756, 758, 760, 762, 764, 766,
768, 770, 772, and 774

[Docket No. 110804473-1484-01]

RIN 0694—-AF34

Updated Statements of Legal Authority
for the Export Administration
Regulations

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: This rule updates the Code of
Federal Regulations legal authority
citations for the Export Administration
Regulations (EAR) to include the
citation to the President’s Notice of
August 12, 2011—Continuation of
Emergency Regarding Export Control
Regulations.

DATES: The rule is effective September
21, 2011. Comments may be submitted
at any time.

ADDRESSES: Comments concerning this
rule should be sent to publiccomments
@bis.doc.gov, fax (202) 482-3355, or to
Regulatory Policy Division, Bureau of
Industry and Security, Room H2899B,
U.S. Department of Commerce,
Washington, DC 20230. Please refer to
regulatory identification number (RIN)
0694—AF34 in all comments, and in the
subject line of e-mail comments.

FOR FURTHER INFORMATION CONTACT:
William Arvin, Regulatory Policy
Division, Bureau of Industry and
Security, Telephone: (202) 482—2440.

SUPPLEMENTARY INFORMATION:
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Background

Since the Export Administration Act
of 1979, as amended (50 U.S.C. app.
sections 2401-2420 (2000)), expired in
August 2001, parts 730-744 and 746—
774 of the EAR (15 CFR parts 730-774)
have been continued in force pursuant
to Executive Order 13222 of August 17,
2001, 3 CFR, 2001 Comp., p. 783 (2002)
and the annual notices continuing the
international emergency declared in that
executive order. This rule revises 25
authority citations paragraphs in the
Code of Federal Regulations (CFR) to
include the President’s notice of August
12, 2011—Continuation of Emergency
Regarding Export Control Regulations
(76 FR 50661, August 16, 2011), which
is the most recent such annual notice.
This rule is purely procedural, and
makes no changes other than to revise
CFR authority citations paragraphs. It
does not change the text of any section
of the EAR, nor does it alter any right,
obligation or prohibition that applies to
any person under the EAR.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). This rule does not impose any
regulatory burden on the public and is
consistent with the goals of Executive
Order 13563. This rule has been
determined to be not significant for
purposes of Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This rule does
not involve any collection of
information.

3. This rule does not contain policies
with Federalism implications as that
term is defined under Executive Order
13132.

4. The Department finds that there is
good cause under 5 U.S.C. 553(b)(3)(B)
to waive the provisions of the
Administrative Procedure Act requiring
prior notice and the opportunity for
public comment because they are
unnecessary. This rule only updates
legal authority citations. It clarifies

information and is non-discretionary.
This rule does not alter any right,
obligation or prohibition that applies to
any person under the EAR. Because
these revisions are not substantive
changes, it is unnecessary to provide
notice and opportunity for public
comment. In addition, the 30-day delay
in effectiveness required by 5 U.S.C.
553(d) is not applicable because this
rule is not a substantive rule. Because
neither the Administrative Procedure
Act nor any other law requires that
notice of proposed rulemaking and an
opportunity for public comment be
given for this rule, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable.

List of Subjects
15 CFR Part 730

Administrative practice and
procedure, Advisory committees,
Exports, Reporting and recordkeeping
requirements, Strategic and critical
materials.

15 CFR Parts 732, 740, 748, 750, 752,
and 758

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 734

Administrative practice and
procedure, Exports, Inventions and
patents, Research, Science and
technology.

15 CFR Parts 736, 738, 770, and 772
Exports.

15 CFR Part 742
Exports, Terrorism.

15 CFR Part 743

Administrative practice and
procedure, Reporting and recordkeeping
requirements.

15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

15 CFR Parts 746 and 774

Exports, Reporting and recordkeeping
requirements.

15 CFR Part 747

Administrative practice and
procedure, Exports, Foreign trade,
Reporting and recordkeeping
requirements.

15 CFR Part 754

Agricultural commodities, Exports,
Forests and forest products, Horses,
Petroleum, Reporting and recordkeeping
requirements.

15 CFR Part 756

Administrative practice and
procedure, Exports, Penalties.

15 CFR Part 760

Boycotts, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 762

Administrative practice and
procedure, Business and industry,
Confidential business information,
Exports, Reporting and recordkeeping
requirements.

15 CFR Part 764

Administrative practice and
procedure, Exports, Law enforcement,
Penalties.

15 CFR Part 766

Administrative practice and
procedure, Confidential business
information, Exports, Law enforcement,
Penalties.

15 CFR Part 768

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements, Science
and technology.

Accordingly, parts 730, 732, 734, 736,
738, 740, 742, 743, 744, 746, 747, 748,
750, 752, 754, 756, 758, 760, 762, 764,
766, 768, 770, 772 and 774 of the EAR
(15 CFR parts 700-774) are amended as
follows:

PART 730—[AMENDED]

m 1. The authority citation for 15 CFR
part 730 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c; 22 U.S.C. 2151 note;
22 U.S.C. 3201 et seq.; 22 U.S.C. 6004; 30
U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42
U.S.C. 6212; 43 U.S.C. 1354; 15 U.S.C. 1824a;
50 U.S.C. app. 5; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 11912, 41 FR 15825, 3 CFR,
1976 Comp., p. 114; E.O. 12002, 42 FR 35623,
3 CFR, 1977 Comp., p. 133; E.O. 12058, 43
FR 20947, 3 CFR, 1978 Comp., p. 179; E.O.
12214, 45 FR 29783, 3 CFR, 1980 Comp., p.
256; E.O. 12851, 58 FR 33181, 3 CFR, 1993
Comp., p. 608; E.O. 12854, 58 FR 36587, 3
CFR, 1993 Comp., p. 179; E.O. 12918, 59 FR
28205, 3 CFR, 1994 Comp., p. 899; E.O.
12938, 59 FR 59099, 3 CFR, 1994 Comp., p.
950; E.O. 12947, 60 FR 5079, 3 CFR, 1995
Comp., p. 356; E.O. 12981, 60 FR 62981, 3
CFR, 1995 Comp., p. 419; E.O. 13020, 61 FR
54079, 3 CFR, 1996 Comp. p. 219; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13099, 63 FR 45167, 3 CFR, 1998
Comp., p. 208; E.O. 13222, 66 FR 44025, 3
CFR, 2001 Comp., p. 783; E.O. 13224, 66 FR
49079, 3 CFR, 2001 Comp., p. 786; E.O.
13338, 69 FR 26751, 3 CFR Comp., p. 168;
Notice of August 12, 2011, 76 FR 50661
(August 16, 2011); Notice of November 4,
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2010, 75 FR 68673 (November 8, 2010);
Notice of January 13, 2011, 76 FR 3009
(January 18, 2011).

PART 732—[AMENDED]

m 2. The authority citation for 15 CFR
part 732 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66
FR 44025, 3 CFR, 2001 Comp., p. 783; Notice
of August 12, 2011, 76 FR 50661 (August 16,
2011).

PART 734—[AMENDED]

m 3. The authority citation for 15 CFR
part 734 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12938, 59 FR 59099,
3 CFR, 1994 Comp., p. 950; E.O. 13020, 61
FR 54079, 3 CFR, 1996 Comp. p. 219; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 12, 2011, 76
FR 50661 (August 16, 2011); Notice of
November 4, 2010, 75 FR 68673 (November
8, 2010).

PART 736—[AMENDED]

m 4. The authority citation for 15 CFR
part 736 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 2151 note; E.O.
12938, 59 FR 59099, 3 CFR, 1994 Comp., p.
950; E.O. 13020, 61 FR 54079, 3 CFR, 1996
Comp. p. 219; E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13338, 69 FR 26751, 3 CFR Comp., p. 168;
Notice of August 12, 2011, 76 FR 50661
(August 16, 2011); Notice of November 4,
2010, 75 FR 68673 (November 8, 2010).

PART 738—[AMENDED]

m 5. The authority citation for 15 CFR
part 738 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c; 22 U.S.C. 3201 et
seq.; 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 15 U.S.C. 1824a; 50 U.S.C. app. 5; 22
U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 12, 2011, 76
FR 50661 (August 16, 2011).

PART 740—[AMENDED]

m 6. The authority citation for 15 CFR
part 740 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 7201 et seq.;
E.O. 13026, 61 FR 58767, 3 CFR, 1996 Comp.,
p- 228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 12, 2011, 76
FR 50661 (August 16, 2011).

PART 742—[AMENDED]

m 7. The authority citation for 15 CFR
part 742 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; Sec 1503, Pub. L. 108-11, 117
Stat. 559; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p.179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Presidential Determination
2003-23 of May 7, 2003, 68 FR 26459, May
16, 2003; Notice of August 12, 2011, 76 FR
50661 (August 16, 2011); Notice of November
4, 2010, 75 FR 68673 (November 8, 2010).

PART 743—[AMENDED]

m 8. The authority citation for 15 CFR
part 743 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
12, 2011, 76 FR 50661 (August 16, 2011).

PART 744—[AMENDED]

m 9. The authority citation for 15 CFR
part 744 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
12947, 60 FR 5079, 3 CFR, 1995 Comp., p.
356; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; E.O. 13099, 63 FR 45167, 3
CFR, 1998 Comp., p. 208; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13224, 66 FR 49079, 3 CFR, 2001 Comp., p.
786; Notice of August 12, 2011, 76 FR 50661
(August 16, 2011); Notice of November 4,
2010, 75 FR 68673 (November 8, 2010);
Notice of January 13, 2011, 76 FR 3009
(January 18, 2011).

PART 746—[AMENDED]

m 10. The authority citation for 15 CFR
part 746 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 287c; Sec 1503,
Pub. L 108-11, 117 Stat. 559; 22 U.S.C. 6004;
22 U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
12854, 58 FR 36587, 3 CFR, 1993 Comp., p.
614; E.O. 12918, 59 FR 28205, 3 CFR, 1994
Comp., p. 899; E.O. 13222, 3 CFR, 2001
Comp., p. 783; Presidential Determination
2003-23 of May 7, 2003, 68 FR 26459, May
16, 2003; Presidential Determination 2007—7
of December 7, 2006, 72 FR 1899 (January 16,
2007); Notice of August 12, 2011, 76 FR
50661 (August 16, 2011).

PART 747—[AMENDED]

m 11. The authority citation for 15 CFR
part 747 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; Sec 1503, Pub. L. 108—
11, 117 Stat. 559; E.O. 12918, 59 FR 28205,

3 CFR, 1994 Comp., p. 899; E.O. 13222, 3
CFR, 2001 Comp., p. 783; Presidential
Determination 2003-23 of May 7, 2003, 68
FR 26459, May 16, 2003; Notice of August 12,
2011, 76 FR 50661 (August 16, 2011).

PART 748—[AMENDED]

m 12. The authority citation for 15 CFR
part 748 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66
FR 44025, 3 CFR, 2001 Comp., p. 783; Notice
of August 12, 2011, 76 FR 50661 (August 16,
2011).

PART 750—[AMENDED]

m 13. The authority citation for 15 CFR
part 750 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; Sec 1503, Pub. L. 108—
11, 117 Stat. 559; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66
FR 44025, 3 CFR, 2001 Comp., p. 783;
Presidential Determination 2003-23 of May
7, 2003, 68 FR 26459, May 16, 2003; Notice
of August 12, 2011, 76 FR 50661 (August 16,
2011).

PART 752—[AMENDED]

m 14. The authority citation for 15 CFR
part 752 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13020, 61 FR 54079,
3 CFR, 1996 Comp. p. 219; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; Notice of
August 12, 2011, 76 FR 50661 (August 16,
2011).

PART 754—[AMENDED]

m 15. The authority citation for 15 CFR
part 754 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 30 U.S.C. 185(s), 185(u); 42 U.S.C.
6212; 43 U.S.C. 1354; 15 U.S.C. 1824a; E.O.
11912, 41 FR 15825, 3 CFR, 1976 Comp., p.
114; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 12, 2011, 76
FR 50661 (August 16, 2011).

PART 756—[AMENDED]

m 16. The authority citation for 15 CFR
part 756 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
12, 2011, 76 FR 50661 (August 16, 2011).

PART 758—[AMENDED]

m 17. The authority citation for 15 CFR
part 758 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
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3 CFR, 2001 Comp., p. 783; Notice of August
12, 2011, 76 FR 50661 (August 16, 2011).

PART 760—[AMENDED]

m 18. The authority citation for 15 CFR
part 760 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
12, 2011, 76 FR 50661 (August 16, 2011).

PART 762—[AMENDED]

m 19. The authority citation for 15 CFR
part 762 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
12, 2011, 76 FR 50661 (August 16, 2011).

PART 764—[AMENDED]

m 20. The authority citation for 15 CFR
part 764 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
12, 2011, 76 FR 50661 (August 16, 2011).

PART 766—[AMENDED]

m 21. The authority citation for 15 CFR
part 766 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
12, 2011, 76 FR 50661 (August 16, 2011).

PART 768—[AMENDED]

m 22. The authority citation for 15 CFR
part 768 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
12, 2011, 76 FR 50661 (August 16, 2011).

PART 770—[AMENDED]

m 23. The authority citation for 15 CFR

part 770 is revised to read as follows:
Authority: 50 U.S.C. app. 2401 et seq.; 50

U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,

3 CFR, 2001 Comp., p. 783; Notice of August
12, 2011, 76 FR 50661 (August 16, 2011).

PART 772—[AMENDED]

m 24. The authority citation for 15 CFR
part 772 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
12, 2011, 76 FR 50661 (August 16, 2011).

PART 774—[AMENDED]

m 25. The authority citation for 15 CFR
part 774 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.

7430(e); 22 U.S.C. 287c, 22 U.S.C. 3201 et
seq.; 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 15 U.S.C. 1824a; 50 U.S.C. app. 5; 22
U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 12, 2011, 76
FR 50661 (August 16, 2011).

Dated: September 15, 2011.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2011-24227 Filed 9-20-11; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 743, 748, 772, and 774
[Docket No. 100325169-0629-01]
RIN 0694-AE90

Editorial Correction to the Export
Administration Regulations

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: This final rule corrects
reference and typographical errors in
the Export Administration Regulations
(EAR). The corrections are editorial in
nature and do not affect license
requirements. In addition to the
editorial corrections, this rule adds new
definitions to the EAR that were
inadvertently not incorporated by a
previous rule.

DATES: Effective on September 21, 2011.

FOR FURTHER INFORMATION CONTACT:
Sharron Cook, Office of Exporter
Services, Bureau of Industry and
Security, by telephone (202) 482-4890
or e-mail: Sharron.cook@bis.doc.gov.
SUPPLEMENTARY INFORMATION: This final
rule updates five parts of the EAR and
two categories of the Commerce Control
List (CCL). Three parts of the EAR are
updated to correct internal references
and subsection designations, and the
supplement to another part is updated
to provide a complete and more
accurate description of controls and the
related items on the CCL. In addition,
this rule adds definitions to another part
of the EAR to harmonize it with the
Wassenaar Arrangement on Export
Controls for Conventional Arms and
Dual-Use Goods and Technologies.

Part 743

This document revises a paragraph
designation in the final rule that was
published by BIS on May 22, 2009 (74

FR 23941, 23947). More specifically, the
last paragraph of Section 743.3 was
designated inconsistent with the
section’s alphabetical order. To use the
appropriate alphabetical designation,
this document redesignates the last
paragraph (d) in Section 743.3 as (f).
This change ensures that all relevant
paragraphs in Section 743.3 are properly
and consistently designated.

Part 748

This document revises the
designation of a subparagraph in the
final rule that was published by BIS on
March 25, 1996 (61 FR 12812, 12829).
The March 25, 1996 rule redesignated
some paragraphs in Supplement No. 5
to part 748, but failed to redesignate the
paragraph following (a)(6)(vi)(B)(2),
which is designated (iii), as (a)(6)(vi)(C).
This rule provides the correct
designation, thereby ensuring that all
relevant paragraphs in Supplement No.
5 to Part 748 are properly designated.

Part 772

This final rule adds two definitions to
part 772 of the EAR to harmonize with
definitions found in the list of terms
that accompanies the Wassenaar
Arrangement list of dual-use items and
to ensure consistency within the EAR
where these definitions are used. More
specifically, the two definitions,
“Communications Channel Controller”
and “Network Access Controller” are
added to Category 4 of the CCL. The
addition of the terms to part 772 will
ensure consistency.

Supplement No. 1 to Part 774

This rule revises entries on the CCL
to provide a complete and more
accurate description of controls in
certain Export Control Classification
Numbers (ECCNs). Specific
amendments applying to ECCNs 3A001
and Notes of Category 5 part 2 of the
CCL are described below.

Category 3 Electronics

ECCN 3A001.g is amended by adding
a Technical Note that was removed on
October 14, 2009.

Category 5, Part 2 Information Security

The introductory section of this
Category is amended by adding
“Technical Note: Parity bits are not
included in the key length,” because
this Note was inadvertently removed
from its previous place within ECCN
5A002. However, to remain consistent
with the Wassenaar Arrangement and
because this note regarding parity bits
applies to all Category 5, part 2 ECCNs,
BIS is including the additional language
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at the end of the Notes that appear
before the beginning of 5A002.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been designated a “‘not significant
regulatory action,” under section 3(f) of
Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of Paperwork
Reduction Act, unless that collection of
information displays a currently valid
Office of Management and Budget
Control Number. This rule does not
affect any paperwork collection. This
rule does not contain policies with
Federalism implications as that term is
defined under E.O. 13132.

3. The Department finds that there is
good cause under 5 U.S.C. 553(b)(3)(B)
to waive the provisions of the
Administrative Procedure Act requiring
prior notice and the opportunity for
public comment because they are
unnecessary. The revisions made by this
rule are administrative in nature and do
not affect the rights and obligations of
the public. Because these revisions are
not substantive changes to the EAR, it
is unnecessary to provide notice and
opportunity for public comment. In
addition, the 30-day delay in
effectiveness required by 5 U.S.C. 553(d)
is not applicable because this rule is not
a substantive rule. No other law requires
that a notice of proposed rulemaking
and opportunity for public comment be
given for this rule. The analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et. seq.) are
not applicable.

List of Subjects
CFR Part 743

Administrative practice and
procedure, Reporting and recordkeeping
requirements.

CFR Part 748

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

CFR Part 772
Exports.
CFR Part 774

Exports, Reporting and recordkeeping
requirements.

Accordingly, parts 743, 748, 772 and
774 of the EAR (15 CFR parts 730-774)
are amended as follows:

PART 743—[AMENDED]

m 3. The authority citation for part 743
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
12,2011, 76 FR 50661 (August 16, 2011).

m 4. Section 743.3 is amended by
redesignating paragraph (d) following
paragraph (e) as paragraph (f).

PART 748—[AMENDED]

m 5. The authority citation for part 748
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66
FR 44025, 3 CFR, 2001 Comp., p. 783; Notice
of August 12, 2011, 76 FR 50661 (August 16,
2011).

Supplement No. 5 to Part 748—
[Amended]

m 6. Supplement No. 5 to part 748 is
amended by redesignating paragraph
(iii) that follows paragraph
(a)(6)(vi)(B)(2) as paragraph (a)(6)(vi)(C).

Part 772—[AMENDED]

m 7. The authority citation for part 772
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
12, 2011, 76 FR 50661 (August 16, 2011).

m 8. Section 772.1 is amended by adding
the definitions “Communications
Channel Controller” and ‘“‘Network
Access Controller” in alphabetical order
to read as follows:

§772.1 Definitions of terms as used in the
Export Administration Regulations (EAR).
* * * * *
Communications Channel Controller.
(Cat 4)—The physical interface which
controls the flow of synchronous or
asynchronous digital information. It is
an assembly that can be integrated into
computer or telecommunications
equipment to provide communications

access.
* * * * *

Network Access Controller. (Cat 4)—A
physical interface to a distributed

switching network. It uses a common
medium which operates throughout at
the same ‘““digital transfer rate”” using
arbitration (e.g., token or carrier sense)
for transmission. Independently from
any other, it selects data packets or data
groups (e.g., IEEE 802) addressed to it.
It is an assembly that can be integrated
into computer or telecommunications
equipment to provide communications

access.
* * * * *

Part 774—[AMENDED]

m 9. The authority citation for part 774
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c, 22 U.S.C. 3201 et
seq., 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 15 U.S.C. 1824a; 50 U.S.C. app. 5; 22
U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 12, 2011, 76
FR 50661 (August 16, 2011).

m 10. In Supplement No. 1 to part 774
(the Commerce Control List), Category 3
Electronics, ECCN 3A001 is amended by
adding a technical note after the Note 2
of paragraph g.2.b in the Items
paragraph of the List of Items Controlled
section to read as follows:

Supplement No. 1 to Part 774—
Commerce Control List

* * * * *

3A001 Electronic components and
specially designed components therefor, as
follows (see List of Items Controlled).

* * * * *

List of Items Controlled

* * * * *
Items:
* * * * *
* % %
* % %
g.2.
g 2 b * % %

Technical Note: For the purposes of
3A001.g, a “thyristor module” contains one
or more thyristor devices.

* * * * *

m 11. In Supplement No. 1 to part 774
(the Commerce Control List), Category 5,
Telecommunications and “Information
Security,” Part II Information Security,
is amended by adding a Technical Note
to the end of the notes appearing at the
beginning of the Category, to read as
follows:

Category 5—Telecommunications and
“Information Security”

Part II. “Information Security”

* * * * *
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Technical Note: Parity bits are not
included in the key length.

* * * * *

Dated: September 15, 2011.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2011-24229 Filed 9-20-11; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Chapter |
[Docket No. FDA-2011-D-0633]

Revised Guidance on Marketed
Unapproved Drugs; Compliance Policy
Guide Sec. 440.100; Marketed New
Drugs Without Approved NDAs or
ANDAs; Availability

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of compliance policy
guide.

SUMMARY: The Food and Drug
Administration (FDA) is announcing the
availability of a revised guidance
entitled ‘“Marketed Unapproved Drugs—
Compliance Policy Guide Sec. 440.100,
Marketed New Drugs Without Approved
NDAs or ANDAs” (CPG 440.100). CPG
440.100 describes how FDA intends to
exercise its enforcement discretion with
regard to drug products marketed in the
United States that do not have required
FDA approval for marketing. CPG
440.100 has been revised to state that
the enforcement priorities and potential
exercise of enforcement discretion
discussed in the CPG apply only to
unapproved new drug products that are
being commercially used or sold as of
September 19, 2011. All unapproved
new drugs introduced onto the market
after that date are subject to immediate
enforcement action at any time, without
prior notice and without regard to the
enforcement priorities set forth in CPG
440.100.

DATES: Submit either electronic or
written comments on Agency guidances
at any time.

ADDRESSES: Submit written requests for
single copies of this guidance to the
Division of Drug Information, Center for
Drug Evaluation and Research, Food
and Drug Administration, 10903 New
Hampshire Ave., Bldg. 51, rm. 2201,
Silver Spring, MD 20993—-0002. Send
one self-addressed adhesive label to
assist that office in processing your

requests. See the SUPPLEMENTARY
INFORMATION section for electronic
access to the guidance document.

Submit electronic comments on the
guidance to http://www.regulations.gov.
Submit written comments to the
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

FOR FURTHER INFORMATION CONTACT:
Sakineh Walther, Center for Drug
Evaluation and Research, Food and
Drug Administration, 10903 New
Hampshire Ave., Bldg. 51, rm. 5242,
Silver Spring, MD 20993-0002, 301—
796—-3349.

SUPPLEMENTARY INFORMATION:
I. Background

FDA is announcing the availability of
a revised guidance entitled “Marketed
Unapproved Drugs—Compliance Policy
Guide Sec. 440.100, Marketed New
Drugs Without Approved NDAs or
ANDAs”. This CPG is being issued
consistent with FDA’s good guidance
practices (GGP) regulation (§ 10.115 (21
CFR 10.115)). This CPG is being
implemented without prior public
comment because the Agency has
determined that prior public
participation is not feasible or
appropriate (§10.115(g)(2)). The Agency
made this determination because, in
light of the fact that revised CPG
440.100 establishes the date after which
the enforcement priorities and potential
exercise of enforcement discretion
discussed in it do not apply to newly
introduced unapproved drugs, delayed
implementation of revised CPG 440.100
would provide an incentive for
manufacturers to rush new unapproved
drugs to market during the comment
and finalization period, in order to be
subject to enforcement priorities that
may be perceived as more advantageous
to extended marketing of illegal,
unapproved drug products. The
potential increase in marketing of new
unapproved drugs raises public health
concerns; because unapproved drug
products have not been approved by
FDA for safety, effectiveness, and
quality, patients may be at greater risk
when using unapproved drug products
than when using FDA-approved drug
products. In light of the concerns about
potential increased marketing of new
unapproved drugs, FDA has determined
that it is not appropriate to seek
comment before implementing revised
CPG 440.100. Although CPG 440.100 is
immediately in effect, it remains subject
to comment in accordance with the
Agency’s GGP regulation.

Under the Federal Food, Drug, and
Cosmetic Act, drug products that
require approval must obtain that
approval prior to introduction into
interstate commerce (see 21 U.S.C. 355).
Manufacturers and distributors of
products that enter the market without
complying with these long-standing
statutory requirements are acting in
violation of the law. In June 2006, FDA
announced a new drug safety initiative
to remove unapproved drugs from the
market. As part of the Unapproved
Drugs Initiative, FDA issued a final CPG
entitled “Marketed Unapproved Drugs—
Compliance Policy Guide Sec. 440.100,
Marketed New Drugs Without Approved
NDAs or ANDAs”” (CPG 440.100) (see 71
FR 33466, June 9, 2006). CPG 440.100
describes how FDA intends to exercise
its enforcement discretion regarding
currently marketed unapproved new
drugs. CPG 440.100 describes six
categories of unapproved drug products
that are the Agency’s highest
enforcement priorities, and the
circumstances in which the Agency
intends to bring enforcement actions
consistent with those priorities. FDA
has initiated 17 actions against
unapproved new drugs under the
Unapproved Drugs Initiative and
engaged in significant outreach to
manufacturers, distributors, consumers
and prescribers under this Initiative,
resulting in the removal of over a
thousand unapproved new drugs from
the market (see http://www.fda.gov/
Drugs/GuidanceComplianceRegulatory
Information/EnforcementActivities
byFDA/SelectedEnforcementActionson
UnapprovedDrugs/ucm238675.htm).

Despite both the long-standing
statutory requirement that new drugs
must obtain approval prior to marketing
(21 U.S.C. 355) and FDA'’s outreach
efforts under the Marketed Unapproved
Drugs Initiative, FDA is aware that
unapproved new drugs have continued
to come onto the market after the
issuance of the 2006 CPG. In some
cases, these unapproved new drugs
come onto the market to compete with
other unapproved new drugs that are
already on the market. In other cases,
unapproved new drugs are introduced
to the market when a manufacturer
perceives that there may be an
“opportunity” to gain a share of the
market after actions taken by FDA,
including enforcement actions that
remove similar unapproved new drugs
from the market. In either case, FDA
must expend additional scarce resources
to address unapproved products in
situations where manufacturers and
distributors have had ample notice that
the products they are introducing onto
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the market cannot be legally marketed
without approval.

To address this situation, FDA is
revising CPG 440.100 to make clear that
unapproved new drugs introduced onto
the market after September 19, 2011 are
subject to enforcement action at any
time, without prior notice and without
regard to the enforcement priorities set
forth in CPG 440.100 for unapproved
new drugs marketed prior to September
19, 2011. The revision to CPG 440.100
excludes from the enforcement
priorities set forth in the guidance the
manufacture and marketing of newly
introduced unapproved drugs.

This guidance represents the Agency’s
current thinking on its enforcement
priorities with respect to new drugs
marketed without approved new drug
applications or abbreviated new drug
applications. It does not create or confer
any rights for or on any person and does
not operate to bind FDA or the public.
An alternative approach may be used if
such approach satisfies the
requirements of the applicable statutes
and regulations.

II. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) either electronic or written
comments regarding this document. It is
only necessary to send one set of
comments. It is no longer necessary to
send two copies of mailed comments.
Identify comments with the docket
number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

II1. Electronic Access

Persons with access to the Internet
may obtain the document at either
http://www.fda.gov/Drugs/Guidance
ComplianceRegulatoryInformation/
Guidances/default.htm or http://
www.regulations.gov.

Dated: September 16, 2011.

Leslie Kux,

Acting Assistant Commissioner for Policy.
[FR Doc. 2011-24316 Filed 9-19-11; 12:30 pm]
BILLING CODE 4160-01-P

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972

AGENCY: Department of the Navy, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
(DoN)is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (DAJAG) (Admiralty and
Maritime Law) has determined that USS
FORT WORTH (LCS 3) is a vessel of the
Navy which, due to its special
construction and purpose, cannot fully
comply with certain provisions of the 72
COLREGS without interfering with its
special function as a naval ship. The
intended effect of this rule is to warn
mariners in waters where 72 COLREGS
apply.
DATES: This rule is effective September
21, 2011 and is applicable beginning
September 8, 2011.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Jaewon Choi, JAGC, U.S.
Navy, Admiralty Attorney, (Admiralty
and Maritime Law), Office of the Judge
Advocate General, Department of the
Navy, 1322 Patterson Ave., SE., Suite
3000, Washington Navy Yard, DC
20374-5066, telephone number: 202—
685—-5040.
SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the DoN amends 32 CFR part 706.
This amendment provides notice that
the DAJAG (Admiralty and Maritime
Law), under authority delegated by the
Secretary of the Navy, has certified that
USS FORT WORTH (LCS 3) is a vessel
of the Navy which, due to its special
construction and purpose, cannot fully
comply with the following specific
provisions of 72 COLREGS without
interfering with its special function as a
naval ship: Annex I paragraph 2(a)(i),
pertaining to the location of the height
of the forward masthead light above the
hull; Annex I, paragraph 3(a), pertaining
to the location of the forward masthead
light, and the horizontal separation
between the forward and after masthead

lights; Annex I, paragraph 2(i)iii,
pertaining to the spacing of the three
lights in the task light array; Rule 27,
paragraph (b)i, pertaining to the
verticality of the three all-round task
lights. The DAJAG (Admiralty and
Maritime Law) has also certified that the
lights involved are located in closest
possible compliance with the applicable
72 COLREGS requirements.

Moreover, it has been determined, in
accordance with 32 CFR parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water), and
Vessels.

For the reasons set forth in the
preamble, the Navy amends part 706 of
title 32 of the CFR as follows:

PART 706—CERTIFICATIONS AND
EXEMPTIONS UNDER THE
INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT SEA,
1972

m 1. The authority citation for part 706
continues to read as follows:

Authority: 33 U.S.C. 1605.

m 2. Section 706.2 is amended as
follows:
m A. In Table One, add, in alpha
numerical order by vessel number, an
entry for USS FORT WORTH (LCS 3);
m B. In Table Four, under paragraph 22
add, in alphanumerical order by vessel
number, an entry for USS FORT
WORTH (LCS 3);
m C. In Table Four, under paragraph 23
add, in alphanumerical order by vessel
number, an entry for USS FORT
WORTH (LCS 3); and
m D.In Table Five add, in alpha
numerical order by vessel number, an
entry for USS FORT WORTH (LCS 3).
The additions read as follows:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *
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TABLE ONE
Distance in meters of
forward masthead light
Vessel Number below minimum required
height. §2(a)(i) Annex |
USS FORT WORTH ..ttt ettt et ea et b ettt et et e eaeeneeeas LCS 3 i 5.965
* * * * * 22. * *x %
TABLE FOUR
Vertical separation of
the task light array is
not equally spaced,
the separation be-
Vessel Number tween the middle and
lower task light ex-
ceed the separation
between the upper
and middle light by:
USS FORT WORTH ..ttt bttt h e et b et b e bbbt ettt et nbeeaeenaeennas LCS 3 .o 0.41 meter
23. * * %

Verticality of lights, o .
when viewed difectly _ Verticality of lights,
from the port or star- when viewed directly
board. the lower task from the bow or stern,

Vessel Number light is out of alignment the lower task light is
w?th the upper a?]d mid- out of alignment with the
dle task light in meters uplper:te_md m{ddlebta}sk

by: ight in meters by:
USS FORT WORTH ..ottt LCS 3 i et 0.21
* * * * *
TABLE FIVE
: After mast-head light
Masthead lights not over Forward masthead light less than 1/2 ship’s :
all other lights and ob- : Percentage horizontal
Vessel Number - not in forward quarter of length aft of forward b ;
structions. annex |, sec. ship. annex |, sec. 3(a)  masthead light. annex |, separation attained
2(f) sec. 3(a)
USS FORT LCS 3 it et X X 23
WORTH.
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Approved: September 9, 2011.
M. Robb Hyde,
Commander, JAGC, U.S. Navy, Deputy
Assistant Judge Advocate, General (Admiralty
and Maritime Law).

Dated: September 13, 2011.
J.M. Beal,

Lieutenant Commander, Office of the Judge
Advocate General, U.S. Navy, Federal
Register Liaison Officer.

[FR Doc. 2011-24188 Filed 9-20-11; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2011-0575]
RIN 1625-AA00

Safety Zone; Swim Around Charleston,
Charleston, SC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary moving safety
zone during the Swim Around
Charleston, a swimming race occurring
on waters of the Wando River, the
Cooper River, Charleston Harbor, and
the Ashley River, in Charleston, South
Carolina. The Swim Around Charleston
is scheduled to take place on Sunday,
October 23, 2011. The temporary safety
zone is necessary for the safety of the
swimmers, participant vessels,
spectators, and the general public
during the event. Persons and vessels
are prohibited from entering, transiting
through, anchoring in, or remaining
within the safety zone unless authorized
by the Captain of the Port Charleston or
a designated representative.

DATES: This rule is effective from 10
a.m. until 4 p.m. on October 23, 2011.
ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG—-2011-0575 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2011-0575 in the “Keyword” box, and
then clicking “Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M-
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
final rule, call or e-mail Ensign John R.
Santorum, Sector Charleston Office of
Waterways Management, Coast Guard;
telephone 843-740-3184, e-mail
John.R.Santorum@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On July 1, 2011, we published a
notice of proposed rulemaking (NPRM)
entitled Safety Zone; Swim Around
Charleston, Charleston, SC in the
Federal Register (76 FR 38586). We
received no comments on the proposed
rule. No public meeting was requested,
and none was held.

Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
regulated navigation areas and other
limited access areas: 33 U.S.C. 1231; 46
U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04—6, 160.5; Pub. L. 107—295, 116 Stat.
2064; Department of Homeland Security
Delegation No. 0170.1.

The purpose of the rule is to ensure
the safety of the swimmers, participant
vessels, spectators, and the general
public during the Swim Around
Charleston.

Discussion of Comments and Changes

The Coast Guard did not receive any
comments to the proposed rule, and no
changes were made to the regulatory
text.

Discussion of Rule

On Sunday, October 23, 2011, the
Swim Around Charleston is scheduled
to take place on the waters of the Wando
River, the Cooper River, Charleston
Harbor, and the Ashley River, in
Charleston, South Carolina. The Swim
Around Charleston will consist of a 10-
mile swim that starts at Remley’s Point
on the Wando River, crosses the main
shipping channel of Charleston Harbor,
and finishes at the General William B.
Westmoreland Bridge on the Ashley
River.

This rule establishes a temporary
moving safety zone of a 75-yard radius
around the Swim Around Charleston
participant vessels that are officially
associated with the swim on the waters
of the Wando River, the Cooper River,
Charleston Harbor, and the Ashley
River, in Charleston, South Carolina.
The temporary safety zone will be
enforced from 10 a.m. until 4 p.m. on

October 23, 2011. Persons and vessels
are prohibited from entering, transiting
through, anchoring in, or remaining
within the safety zone unless authorized
by the Captain of the Port Charleston or
a designated representative. Persons and
vessels desiring to enter, transit through,
anchor in, or remain within the safety
zone may contact the Captain of the Port
Charleston by telephone at 843—-740—
7050, or a designated representative via
VHF radio on channel 16, to request
authorization.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

The economic impact of this rule is
not significant for the following reasons:
(1) The safety zone will only be
enforced for a total of six hours; (2) the
safety zone will move with the
participant vessels so that once the
swimmers clear a portion of the
waterway, the safety zone will no longer
be enforced in that portion of the
waterway; (3) although persons and
vessels may not enter, transit through,
anchor in, or remain within the safety
zone without authorization from the
Captain of the Port Charleston or a
designated representative, they may
operate in the surrounding area during
the enforcement period; (4) persons and
vessels may still enter, transit through,
anchor in, or remain within the safety
zone if authorized by the Captain of the
Port Charleston or a designated
representative; and (5) the Coast Guard
will provide advance notification of the
safety zone to the local maritime
community by Local Notice to Mariners
and Broadcast Notice to Mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
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organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to enter, transit
through, anchor in, or remain within
that portion of the Wando River, the
Cooper River, Charleston Harbor, and
the Ashley River in Charleston, South
Carolina encompassed within the safety
zone from 10 a.m. until 4 p.m. on
October 23, 2011. For the reasons
discussed in the Executive Order 12866
and Executive Order 13563 section
above, this rule will not have a
significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have

determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office

of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishing a temporary safety
zone that will be enforced for a total of
six hours. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:
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Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add atemporary § 165.T07-0575 to
read as follows:

§165.T07-0575 Safety Zone; Swim Around
Charleston, Charleston, SC.

(a) Regulated Area. The following
regulated area is a moving safety zone:
all waters within a 75-yard radius
around Swim Around Charleston
participant vessels that are officially
associated with the swim. The Swim
Around Charleston swimming race
consists of a 10-mile course that starts
at Remley’s Point on the Wando River
in approximate position 32°4849” N,
79°54’27” W, crosses the main shipping
channel of Charleston Harbor, and
finishes at the General William B.
Westmoreland Bridge on the Ashley
River in approximate position 32°50"14”
N, 80°01’23” W. All coordinates are
North American Datum 1983.

(b) Definition. The term ‘‘designated
representative” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port Charleston in the
enforcement of the regulated area.

(c) Regulations.

(1) All persons and vessels are
prohibited from entering, transiting
through, anchoring in, or remaining
within the regulated area unless
authorized by the Captain of the Port
Charleston or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated area may
contact the Captain of the Port
Charleston by telephone at 843-740-
7050, or a designated representative via
VHF radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain
within the regulated area is granted by
the Captain of the Port Charleston or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Charleston or a
designated representative.

(3) The Coast Guard will provide
notice of the regulated area by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Effective Date. This rule is
effective from 10 a.m. until 4 p.m. on
October 23, 2011.

Dated: September 7, 2011.
M.F. White,

Captain, U.S. Coast Guard, Captain of the
Port Charleston.

[FR Doc. 2011-24140 Filed 9-20-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF AGRICULTURE
Forest Service

36 CFR Part 261

RIN 0596-AC98

Prohibitions—Developed Recreation
Sites

AGENCY: Forest Service, USDA.
ACTION: Direct final rule.

SUMMARY: The Forest Service is making
a purely technical, non-substantive
change to Forest Service regulations,
which will conform Forest Service
regulations to U.S. Department of Justice
(DOJ) regulations implementing Title II
of the Americans with Disabilities Act
(ADA). Effective March 15, 2011, these
regulations use the phrase “service
animal” to refer to a dog that has been
individually trained to do work or
perform tasks for the benefit of an
individual with a disability.
Accordingly, the references to “seeing
eye dog” are being changed to “‘service
animal.”
DATES: The rule is effective September
21, 2011.
FOR FURTHER INFORMATION CONTACT:
Mary King, Assistant Director for
Enforcement and Liaison at 703—605—
4527 or via e-mail: mking@fs.fed.us.
Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.
SUPPLEMENTARY INFORMATION:

1. Background

Effective March 15, 2011, DOJ
regulations implementing Title II of the
ADA use the term “‘service animal” to
refer to a dog that has been individually
trained to do work or perform tasks for
the benefit of an individual with a
disability. This final rule replaces
“seeing eye dog” with “service animal”
in Forest Service regulations at 36 CFR
261.16(j) and (k) to conform to DOJ’s
revised regulations.

2. Section-by-Section Analysis

36 CFR Part 261, Subpart A

Section 261.16 Developed Recreation
Sites. Paragraph (j) currently prohibits

“bringing in or possessing an animal,
other than a seeing eye dog, unless it is
crated, caged, or upon a leash not longer
than six feet, or otherwise under
physical restrictive control.” This final
rule amends paragraph (j) prohibit,
“bringing in or possessing an animal,
other than a service animal, unless it is
crated, caged, or upon a leash not longer
than six feet, or otherwise under
physical restrictive control.”

Paragraph (k) currently prohibits
“bringing in or possessing in a
swimming area an animal, other than a
seeing eye dog.” This final rule amends
paragraph (k) to prohibit, “bringing in or
possessing in a swimming area an
animal, other than a service animal.”

3. Regulatory Certifications

Environmental Impact

This final rule revises law
enforcement regulations governing
certain activities on National Forest
System lands. Forest Service regulations
at 36 CFR 220.6(d)(2) exclude from
documentation in an environmental
assessment or environmental impact
statement rules, regulations, or policies
to establish servicewide administrative
procedures, program processes, or
instructions. The Department has
determined that this final rule falls
within this category of actions and that
no extraordinary circumstances exist
which require preparation of an
environmental assessment or
environmental impact statement.

This final rule has been reviewed
under USDA procedures and Executive
Order (E.O.) 12866 on regulatory
planning and review. It has been
determined that this final rule is not
significant. This final rule will not have
an annual effect of $100 million or more
on the economy, nor will it adversely
affect productivity, competition, jobs,
the environment, public health or
safety, or State or local governments.
This final rule will not interfere with an
action taken or planned by another
agency, nor will this final rule raise new
legal or policy issues. Finally, this final
rule will not alter the budgetary impact
of entitlements, grants, user fees, or loan
programs or the rights and obligations of
beneficiaries of those programs.
Accordingly, this final rule is not
subject to review by the Office of
Management and Budget under E.O.
12866.

This final rule has been considered in
light of the Regulatory Flexibility Act (5
U.S.C. 602 et seq.) This final rule makes
a purely technical, non-substantive
change to Forest Service regulations.
Therefore, the Department has
determined that this final rule will not
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have a significant economic impact on
a substantial number of small entities as
defined by that Act, because this final
rule will not impose record-keeping
requirements on them; it will not affect
their competitive position in relation to
large entities; and it will not affect their
cash flow, liquidity, or ability to remain
in the market.

Federalism and Consultation and
Coordination With Indian Tribal
Governments

The Department has considered this
final rule under the requirements of E.O.
13132 on federalism. The Department
has determined that this final rule
conforms to the federalism principles
set out in this E.O.; will not impose any
compliance costs on the States; and will
not have substantial direct effects on the
States, on the relationship between the
Federal Government and States, or on
the distribution of power and
responsibilities among the various
levels of government. Therefore, the
Department has determined that no
further determination of federalism
implications is necessary at this time.

This final rule does not have tribal
implications per E.O. 13175,
Consultation and Coordination with
Indian Tribal Governments. Therefore,
advance consultation with tribes is not
required in connection with the final
rule.

No Takings Implications

The Department has analyzed the
final rule in accordance with the
principles and criteria in E.O. 12630
and has determined that his final rule
will not pose the risk of a taking of
private property.

Civil Justice Reform

The Department has reviewed this
final rule under E.O. 12988 on civil
justice reform. After adoption of this
final rule, (1) all State and local laws
and regulations that conflict with this
final rule or that impedes its full
implementation will be preempted; (2)
no retroactive effect will be given to this
final rule; and (3) it will not require
administrative proceedings before
parties may file suit in court challenging
its provisions.

Unfunded Mandates

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538), the Department has
assessed the effects of this final rule on
State, local, and tribal governments and
the private sector. This final rule will
not compel the expenditure of $100
million or more by any State, local, or
tribal government or anyone in the

private sector. Therefore, a statement
under section 202 of the Act is not
required.

Energy Effects

The Department has reviewed the
final rule under E.O. 13211 of May 18,
2001, Actions Concerning Regulations
That Significantly Affect Energy Supply.
The Department has determined that
this final rule does not constitute a
significant energy action as defined in
the E.O.

Controlling Paperwork Burdens on the
Public

This final rule does not contain any
record-keeping or reporting
requirements or other information
collection requirements as defined in 5
CFR part 1320 that are not already
required by law or not already approved
for use. Accordingly, the review
provisions of the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.) and its
implementing regulations at 5 CFR part
1320 do not apply to this final rule.

List of Subjects in 36 CFR Part 261

Law Enforcement, National Forests.

Therefore, for the reasons set forth in
the preamble, the Forest Service is
amending subpart A of part 261 of Title
36 of the Code of Federal Regulations,
as follows:

PART 261—PROHIBITIONS

Subpart A—General Prohibitions

m 1.In § 261.16, revise paragraphs (j)
and (k) to read as follows:

§261.16 Developed recreation sites.

* * * * *

(j) Bringing in or possessing an
animal, other than a service animal,
unless it is crated, caged, or upon a
leash not longer than six feet, or
otherwise under physical restrictive
control.

(k) Bringing in or possessing in a
swimming area an animal, other than a
service animal.

* * * * *

Dated: September 15, 2011.
Harris D. Sherman,
Under Secretary, NRE.
[FR Doc. 2011-24231 Filed 9-20-11; 8:45 am]
BILLING CODE 3410-11-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-1983-0002; FRL-9467-9]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Partial
Deletion of the California Guich
Superfund Site

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) Region 8 announces the
deletion of the remaining portions of
Operable Unit 9 (OU9), the Residential
Populated Areas, of the California Gulch
Superfund Site (Site), located in Lake
County, Colorado, from the National
Priorities List (NPL). The NPL,
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). This partial
deletion pertains to the remaining
portions of OU9. Operable units 1, 3, 4,
5,6, 7,11 and 12 will remain on the
NPL and are not being considered for
deletion as part of this action. The EPA
and the State of Colorado, through the
Colorado Department of Public Health
and Environment, have determined that
all appropriate response actions under
CERCLA, other than operation,
maintenance, and five-year reviews,
have been completed. However, the
deletion of these parcels does not
preclude future actions under
Superfund.

DATES: Effective Date: This action is
effective September 21, 2011.

ADDRESSES: Information Repositories:
EPA has established a docket for this
action under Docket Identification No.
EPA-HQ-SFUND-1983-0002. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the site information repositories.
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Locations, contacts, phone numbers and
viewing hours are:

U.S. EPA Region 8, Superfund
Records Center, 1595 Wynkoop Street,
Denver, CO 80202. (303) 312—6473 or
toll free (800) 227—8917; Hours: 8 a.m.
to 4:30 p.m., Monday through Friday,
excluding holidays; and

Lake County Public Library, 1115
Harrison Avenue, Leadville, CO 80461.
(719) 486—0569: Hours: Monday and
Wednesday 10 a.m. to 8 p.m.; Tuesday
& Thursday 10 a.m. to 5 p.m.; Friday &
Saturday 1 p.m. to 5 p.m.; and

Timberline Campus Library of
Colorado Mountain College, 901 U.S.

Highway 24 South, Leadville, CO 80461.

(719) 486—4250; Hours: Monday to
Thursday 8 a.m. to 9 p.m.; Friday 8 a.m.
to 5 p.m.; Saturday 12 p.m. to 5 p.m.;
and Sunday 12 p.m. to 8 p.m.

FOR FURTHER INFORMATION CONTACT:
Linda Kiefer, Remedial Project Manager,
U.S. Environmental Protection Agency,
Region 8, Mailcode EPR-SR, 1595
Wynkoop Street, Denver, CO 80202—
1129, (303) 312-6689, e-mail:
kiefer.linda@epa.gov.

SUPPLEMENTARY INFORMATION: The
portion of the site to be deleted from the
NPL is: the remaining portions of OU9
of the California Gulch Superfund Site,
located in Leadville, Lake County,
Colorado. A Notice of Intent for Partial
Deletion for this Site was published in
the Federal Register on May 24, 2011
FR Doc No: 2011-12766.

The closing date for comments on the
Notice of Intent for Partial Deletion was
June 23, 2011. Three public comments
were received: two requesting
continuation of the voluntary
investigation/remediation program and
one recommending that, because OU12,
Site-wide Water Quality, is not ready for
deletion, OU9 should not be deleted.
The deletion is still appropriate,
because all appropriate response actions
have been completed, and the operable
unit is in operations and maintenance.
The current operations and maintenance
program, the Lake County Community
Health Program Phase 2, provides
opportunities for investigation and soil
remediation, if the Program’s Work
Group determines that lead in
residential soil is contributing to an
elevated blood lead in a child or
pregnant/nursing woman. Under current
EPA policy for partial deletion, one
operable unit or environmental medium
can be deleted irrespective of the
readiness for deletion of other operable
units or the site as a whole. A
responsiveness summary was prepared
and placed in both the docket, EPA—
HQ-SFUND-1983-002, on http://
www.regulations.gov, and in the local
repositories listed above.

EPA maintains the NPL as the list of
sites that appear to present a significant
risk to public health, welfare, or the
environment. Deletion of a site from the
NPL does not preclude further remedial
action. Whenever there is a significant
release from a site deleted from the NPL,

TABLE 1—GENERAL SUPERFUND SECTION

the deleted site may be restored to the
NPL without application of the hazard
ranking system. Deletion of portions of
a site from the NPL does not affect
responsible party liability, in the
unlikely event that future conditions
warrant further actions.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: September 13, 2011.
James B. Martin,
Regional Administrator, Region 8 .

For reasons set out in the preamble,
40 CFR part 300 is amended as follows:

PART 300—[AMENDED]

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR
1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR 1987 Comp., p. 193.

Appendix B—[Amended]

m 2. Table 1 of Appendix B to part 300
is amended by revising the entry “CO,
California Gulch, Leadville” to read as
follows:

Appendix B to Part 300—National
Priorities List

State Site name City/County Notes (a)
CO v California GUICH .......ccooiiiiiiiiii e Leadville .......ccoveeviiiniiiicene, P

(a) A = Based on issuance of health advisory by Agency for Toxic Substances and Disease Registry (if scored, HRS score need not be <

28.50).
P = Sites with partial deletion(s).

[FR Doc. 2011-24094 Filed 9-20-11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2011-0002; Internal
Agency Docket No. FEMA-8197]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
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rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date.

DATES: Effective Dates: The effective
date of each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—2953.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the NFIP,
42 U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59. Accordingly, the communities will
be suspended on the effective date in
the third column. As of that date, flood
insurance will no longer be available in
the community. However, some of these
communities may adopt and submit the
required documentation of legally
enforceable floodplain management
measures after this rule is published but
prior to the actual suspension date.
These communities will not be
suspended and will continue their
eligibility for the sale of insurance. A

notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, FEMA has identified the
Special Flood Hazard Areas (SFHAs) in
these communities by publishing a
Flood Insurance Rate Map (FIRM). The
date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may legally be provided for
construction or acquisition of buildings
in identified SFHAs for communities
not participating in the NFIP and
identified for more than a year, on
FEMA'’s initial flood insurance map of
the community as having flood-prone
areas (section 202(a) of the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment under 5 U.S.C. 553(b)
are impracticable and unnecessary
because communities listed in this final
rule have been adequately notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this

rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits flood insurance coverage
unless an appropriate public body
adopts adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
remedial action takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

C Eff d h / Il f | C ff Datel ediliiey
: ommunit ective date authorization/cancellation o urrent effective | eral assistance
State and Location No. Y sale of flood insurance in community map date no longer avail-
able in SFHAs
Region I
New Jersey:
Allamuchy, Township of, Warren Coun- 340480 | May 13, 1975, Emerg; August 15, 1983, | September 29, September 29,
ty. Reg; September 29, 2011, Susp. 2011. 2011.
Alpha, Borough of, Warren County ....... 340576 | October 2, 1975, Emerg; December 23, | ...... [o [ R Do.
1977, Reg; September 29, 2011, Susp.
Andover, Borough of, Sussex County ... 340542 | August 27, 1975, Emerg; March 4, 1983, | ...... (o [o TR Do.
Reg; September 29, 2011, Susp.
Belvidere, Town of, Warren County ...... 340481 | November 12, 1974, Emerg; December 18, | ...... [o [o R Do.
1979, Reg; September 29, 2011, Susp.
Blairstown, Township of, Warren Coun- 340482 | July 3, 1975, Emerg; September 1, 1983, | ...... (o [o IR Do.
ty. Reg; September 29, 2011, Susp.
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Date certain fed-
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Branchville, Borough of, Sussex County 340448 | June 24, 1975, Emerg; March 11, 1983, | ...... e (o R Do.
Reg; September 29, 2011, Susp.
Frankford, Township of, Sussex County 340526 | October 1, 1975, Emerg; March 11, 1983, | ...... (o [o TR Do.
Reg; September 29, 2011, Susp.
Franklin, Borough of, Sussex County ... 340449 | July 7, 1975, Emerg; March 15, 1984, Reg; | ...... (o [o TR Do.
September 29, 2011, Susp.
Frelinghuysen, Township of, Warren 340564 | September 30, 1975, Emerg; February 4, | ...... (o [o JURURIN Do.
County. 1983, Reg; September 29, 2011, Susp.
Greenwich, Township of, Warren Coun- 340483 | May 19, 1975, Emerg; August 2, 1982, | ...... do ..o Do.
ty. Reg; September 29, 2011, Susp.
Hackettstown, Town of, Warren County 340484 | October 1, 1975, Emerg; September 1, | ...... do e Do.
1983, Reg; September 29, 2011, Susp.
Hamburg, Borough of, Sussex County 340450 | August 29, 1975, Emerg; March 15, 1984, | ...... (o [o TN Do.
Reg; September 29, 2011, Susp.
Hampton, Township of, Sussex County 340531 | August 4, 1975, Emerg; October 7, 1983, | ...... (o [o TR Do.
Reg; September 29, 2011, Susp.
Hardwick, Township of, Warren County 340528 | April 7, 1976, Emerg; January 21, 1983, | ...... do s Do.
Reg; September 29, 2011, Susp.
Hopatcong, Borough of, Sussex County 340452 | December 10, 1974, Emerg; April 1, 1983, | ...... (o [o JURURIN Do.
Reg; September 29, 2011, Susp.
Hope, Township of, Warren County ...... 340486 | October 16, 1975, Emerg; March 4, 1983, | ...... do e, Do.
Reg; September 29, 2011, Susp.
Knowlton, Township of, Warren County 340488 | July 11, 1975, Emerg; January 6, 1983, | ...... [o [o R Do.
Reg; September 29, 2011, Susp.
Liberty, Township of, Warren County .... 340489 | January 21, 1976, Emerg; March 18, 1983, | ...... (o [o TN Do.
Reg; September 29, 2011, Susp.
Mansfield, Township of, Warren County 340491 | November 26, 1974, Emerg; September 15, | ...... (o [o TR Do.
1983, Reg; September 29, 2011, Susp.
Montague, Township of, Sussex County 340559 | September 23, 1976, Emerg; March 4, | ..... (o [o TR Do.
1983, Reg; September 29, 2011, Susp.
Newton, Town of, Sussex County ......... 340453 | March 11, 1975, Emerg; April 18, 1983, | ...... (o [o IR Do.
Reg; September 29, 2011, Susp.
Ogdensburg, Borough of, Sussex 340454 | July 16, 1975, Emerg; September 5, 1984, | ...... do e Do.
County. Reg; September 29, 2011, Susp.
Oxford, Township of, Warren County .... 340492 | July 8, 1975, Emerg; March 11, 1983, Reg; | ...... do i Do.
September 29, 2011, Susp.
Pohatcong, Township of, Warren Coun- 340494 | August 19, 1974, Emerg; September 30, | ...... (o [o IR Do.
ty. 1981, Reg; September 29, 2011, Susp.
Sandyston, Township of, Sussex Coun- 340455 | April 11, 1985, Emerg; December 17, 1991, | ...... (o [o TR Do.
ty. Reg; September 29, 2011, Susp.
Sparta, Township of, Sussex County .... 340535 | July 29, 1975, Emerg; October 16, 1984, | ...... (o [o TR Do.
Reg; September 29, 2011, Susp
Stillwater, Township of, Sussex County 340560 | August 4, 1975, Emerg; February 25, 1983, | ...... do . Do.
Reg; September 29, 2011, Susp.
Sussex, Borough of, Sussex County .... 340457 | July 15, 1975, Emerg; February 2, 1983, | ...... do e Do.
Reg; September 29, 2011, Susp.
Vernon, Township of, Sussex County ... 340561 | July 29, 1975, Emerg; February 15, 1984, | ...... do i Do.
Reg; September 29, 2011, Susp.
Walpack, Township of, Sussex County 340458 | August 16, 1977, Emerg; March 18, 1983, | ...... do e, Do.
Reg; September 29, 2011, Susp.
Wantage, Township of, Sussex County 340562 | July 28, 1975, Emerg; February 15, 1984, | ...... (o [o TR Do.
Reg; September 29, 2011, Susp.
Washington, Borough of, Warren Coun- 340495 | June 24, 1975, Emerg; August 16, 1982, | ...... do e Do.
ty. Reg; September 29, 2011, Susp.
White, Township of, Warren County ..... 340497 | May 1, 1973, Emerg; May 15, 1984, Reg; | ...... [o [ R Do.
September 29, 2011, Susp.
Region IV
Alabama:
Collinsville, Town of, DeKalb County .... 010066 | October 24, 1975, Emerg; April 15, 1980, | ...... [o [o R Do.
Reg; September 29, 2011, Susp.
DeKalb County, Unincorporated Areas 010320 | July 17, 2003, Emerg; February 20, 2008, | ...... do s Do.
Reg; September 29, 2011, Susp.
Fort Payne, City of, DeKalb County ...... 010067 | July 17, 1975, Emerg; May 1, 1980, Reg; | ...... (o [o TR Do.
September 29, 2011, Susp.
Fyffe, Town of, DeKalb County ............. 010355 | November 2, 1979, Emerg; September 29, | ...... do . Do.
1986, Reg; September 29, 2011, Susp.
Hammondville, Town of, DeKalb County 010388 | N/A, Emerg; October 14, 2009, Reg; Sep- | ...... do ..o Do.
tember 29, 2011, Susp.
Henagar, City of, DeKalb County .......... 010357 | June 6, 2005, Emerg; February 20, 2008, | ...... do e Do.

Reg; September 29, 2011, Susp.
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Ider, Town of, DeKalb County ............... 010389 | N/A, Emerg; February 2, 2011, Reg; Sep- | ...... do . Do.
tember 29, 2011, Susp.
Powell, Town of, DeKalb County .......... 010398 | June 6, 2005, Emerg; February 20, 2008, | ...... [o [o R Do.
Reg; September 29, 2011, Susp.
Rainsville, City of, DeKalb County ........ 010368 | July 16, 1975, Emerg; May 1, 1980, Reg; | ...... (o [o TR Do.
September 29, 2011, Susp.
Sylvania, Town of, DeKalb County ....... 010364 | September 4, 2005, Emerg; February 20, | ...... do i Do.
2008, Reg; September 29, 2011, Susp.
Valley Head, Town of, DeKalb County 010068 | August 7, 1975, Emerg; April 15, 1980, | ...... do e Do.
Reg; September 29, 2011, Susp.
Florida:
DeBary, City of, Volusia County ............ 120672 | May 14, 1971, Emerg; November 23, 1973, | ...... (o [o TR Do.
Reg; September 29, 2011, Susp.
Deland, City of, Volusia County ........... 120307 | February 19, 1975, Emerg; December 22, | ...... do e Do.
1980, Reg; September 29, 2011, Susp.
Deltona, City of, Volusia County ........... 120677 | N/A, Emerg; January 22, 1998, Reg; Sep- | ...... (o [o TR Do.
tember 29, 2011, Susp.
Lake Helen, City of, Volusia County ..... 120674 | N/A, Emerg; May 19, 2005, Reg; Sep- | ...... do ..o Do.
tember 29, 2011, Susp.
Orange City, City of, Volusia County .... 120633 | June 1, 1990, Emerg; September 2, 1994, | ...... o [o TR Do.
Reg; September 29, 2011, Susp.
Volusia County, Unincorporated Areas 125155 | May 14, 1971, Emerg; November 23, 1973, | ...... do . Do.
Reg; September 29, 2011, Susp.
South Carolina:
Anderson, City of, Anderson County ..... 450014 | November 2, 1973, Emerg; December 16, | ...... do e Do.
1980, Reg; September 29, 2011, Susp.
Anderson  County,  Unincorporated 450013 | July 2, 1975, Emerg; January 2, 1981, Reg; | ...... do s Do.
Areas. September 29, 2011, Susp.
Belton, City of, Anderson County .......... 450015 | July 24, 1975, Emerg; May 1, 1980, Reg; | ...... do e Do.
September 29, 2011, Susp.
Ilva, Town of, Anderson County ............. 450017 | August 6, 1975, Emerg; June 17, 1986, | ...... do e Do.
Reg; September 29, 2011, Susp.
Williamston, Town of, Anderson County 450020 | July 18, 1975, Emerg; March 4, 1980, Reg; | ...... do . Do.
September 29, 2011, Susp.
Region V
Michigan:
Burns, Township of, Shiawassee Coun- 260762 | July 23, 1991, Emerg; December 19, 1996, | ...... (o [o IR Do.
ty. Reg; September 29, 2011, Susp.
Byron, Village of, Shiawassee County .. 260601 | May 23, 1990, Emerg; February 1, 1991, | ...... (o [o TR Do.
Reg; September 29, 2011, Susp.
Caledonia, Charter Township of, 260300 | July 3, 1974, Emerg; May 17, 1982, Reg; | ...... (o [o IR Do.
Shiawassee County. September 29, 2011, Susp.
Corunna, City of, Shiawassee County .. 260602 | December 24, 1975, Emerg; January 17, | ...... (o [o TR Do.
1986, Reg; September 29, 2011, Susp.
Hazelton, Township of, Shiawassee 260925 | N/A, Emerg; April 2, 1998, Reg; September | ...... o [o NS Do.
County. 29, 2011, Susp.
New Haven, Township of, Shiawassee 260521 | November 13, 1986, Emerg; April 1, 1988, | ...... [o [o R Do.
County. Reg; September 29, 2011, Susp.
Owosso, Charter  Township  of, 260809 | October 22, 1987, Emerg; October 20, | ...... (o [o IR Do.
Shiawassee County. 1999, Reg; September 29, 2011, Susp.
Owosso, City of, Shiawassee County ... 260596 | May 23, 1975, Emerg; March 1, 1982, Reg; | ...... (o [o TR Do.
September 29, 2011, Susp.
Rush, Township of, Shiawassee County 260522 | January 3, 1979, Emerg; February 1, 1986, | ...... (o [o TR Do.
Reg; September 29, 2011, Susp.
Shiawassee, Township of, Shiawassee 260523 | September 10, 1981, Emerg; July 3, 1986, | ...... (o [o IR Do.
County. Reg; September 29, 2011, Susp.
Vernon, Village of, Shiawassee County 260524 | May 28, 1982, Emerg; May 17, 1988, Reg; | ...... (o [o TR Do.
September 29, 2011, Susp.
Ohio:
Alliance, City of, Stark County .............. 390508 | July 31, 1975, Emerg; July 5, 1982, Reg; | ...... [o [o R Do.
September 29, 2011, Susp.
Canal Fulton, City of, Stark County ...... 390511 | June 23, 1975, Emerg; July 5, 1982, Reg; | ...... do i Do.
September 29, 2011, Susp.
Canton, City of, Stark County ............... 390512 | April 17, 1975, Emerg; January 6, 1983, | ...... do i Do.
Reg; September 29, 2011, Susp.
East Canton, Village of, Stark County .. 390513 | July 16, 1976, Emerg; February 16, 1979, | ...... do e Do.
Reg; September 29, 2011, Susp.
East Sparta, Village of, Stark County ... 390655 | June 30, 1975, Emerg; May 1, 1981, Reg; | ...... do e Do.
September 29, 2011, Susp.
Minerva, Village of, Stark County .......... 390518 | May 12, 1975, Emerg; July 5, 1982, Reg; | ...... [o [o R Do.

September 29, 2011, Susp.
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Stark County, Unincorporated Areas .... 390780 | March 2, 1977, Emerg; September 1, 1983, | ...... (o [o IR Do.
Reg; September 29, 2011, Susp.
Waynesburg, Village of, Stark County .. 390667 | April 22, 1975, Emerg; July 5, 1982, Reg; | ...... (o [o IR Do.
September 29, 2011, Susp.
Region ViI
lowa:
Bronson, City of, Woodbury County ...... 190287 | September 4, 1975, Emerg; September 1, | ...... (o [o IR Do.
1986, Reg; September 29, 2011, Susp.
Cushing, City of, Woodbury County ...... 190289 | April 28, 1975, Emerg; September 18, | ...... (o [o IR Do.
1985, Reg; September 29, 2011, Susp.
Hornick, City of, Woodbury County ....... 190291 | July 8, 1975, Emerg; September 27, 1985, | ...... (o [o IR Do.
Reg; September 29, 2011, Susp.
Lawton, City of, Woodbury County ....... 190292 | August 8, 1975, Emerg; September 1, | ...... (o [o IR Do.
1986, Reg; September 29, 2011, Susp.
Moville, City of, Woodbury County ........ 190293 | February 23, 1976, Emerg; September 1, | ...... (o [o IR Do.
1986, Reg; September 29, 2011, Susp.
Salix, City of, Woodbury County ........... 190296 | November 3, 1975, Emerg; April 25, 1980, | ...... (o [o IR Do.
Reg; September 29, 2011, Susp.
Sioux City, City of, Woodbury County ... 190298 | May 14, 1971, Emerg; August 1, 1979, | ...... (o [o JURIRIN Do.
Reg; September 29, 2011, Susp.
Sloan, City of, Woodbury County .......... 190299 | August 12, 1975, Emerg; June 10, 1980, | ...... (o [o TR Do.
Reg; September 29, 2011, Susp.
Woodbury  County,  Unincorporated 190536 | October 29, 1974, Emerg; June 17, 1991, | ...... (o [o TR Do.
Areas. Reg; September 29, 2011, Susp.
Winnebago Indian Tribe, Woodbury 190984 | August 6, 1996, Emerg; January 6, 2010, | ...... do . Do.
County. Reg; September 29, 2011, Susp.
Kansas:
Shawnee  County, Unincorporated 200331 | June 23, 1978, Emerg; June 1, 1982, Reg; | ...... do i Do.
Areas. September 29, 2011, Susp.
Topeka, City of, Shawnee County ........ 205187 | August 7, 1970, Emerg; October 23, 1971, | ...... [o [o R Do.
Reg; September 29, 2011, Susp.
Missouri:
Allenville, Village of, Cape Girardeau 290905 | N/A, Emerg; April 17, 1998, Reg; Sep- | ...... (o [o IR Do.
County. tember 29, 2011, Susp.
Cape Girardeau, City of, Cape 290458 | May 14, 1974, Emerg; November 5, 1980, | ...... do . Do.
Girardeau County. Reg; September 29, 2011, Susp.
Jackson, City of, Cape Girardeau 295265 | September 10, 1971, Emerg; May 4, 1973, | ...... do . Do.
County. Reg; September 29, 2011, Susp.
Whitewater, Village of, Cape Girardeau 290903 | N/A, Emerg; April 2, 1998, Reg; September | ...... (o [o IR Do.
County. 29, 2011, Susp.
*do = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

Sandra K. Knight,

Deputy Associate Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.

[FR Doc. 2011-24288 Filed 9-20-11; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65

[Docket ID FEMA-2011-0002; Internal
Agency Docket No. FEMA-B-1215]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
Base (1% annual-chance) Flood
Elevations (BFEs) is appropriate because
of new scientific or technical data. New
flood insurance premium rates will be
calculated from the modified BFEs for
new buildings and their contents.

DATES: These modified BFEs are
currently in effect on the dates listed in
the table below and revise the Flood
Insurance Rate Maps (FIRMs) in effect
prior to this determination for the listed
communities.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Deputy Federal Insurance and
Mitigation Administrator reconsider the

changes. The modified BFEs may be
changed during the 90-day period.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—4064, or (e-mail) luis.
rodriguez1@dhs.gov.

SUPPLEMENTARY INFORMATION: The
modified BFEs are not listed for each
community in this interim rule.
However, the address of the Chief
Executive Officer of the community
where the modified BFE determinations
are available for inspection is provided.
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Any request for reconsideration must
be based on knowledge of changed
conditions or new scientific or technical
data.

The modifications are made pursuant
to section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified BFEs, together with
the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more

stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own or
pursuant to policies established by other
Federal, State, or regional entities. The
changes in BFEs are in accordance with
44 CFR 65.4.

National Environmental Policy Act.
This interim rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This
interim rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 13132, Federalism.
This interim rule involves no policies

that have federalism implications under

Executive Order 13132, Federalism.
Executive Order 12988, Civil Justice

Reform. This interim rule meets the

applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR part 65 is
amended to read as follows:

PART 65—[AMENDED]

m 1. The authority citation for part 65

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

m 2. The tables published under the
authority of § 65.4 are amended as
follows:

State and county Locatlor;\lg.nd case Dﬁ;z%ngor;iig]svg; %ivgﬁgﬁggr Chief executive officer of community Efﬁgg‘ﬁ?cgﬁéi of ComNngutmlty
Arkansas: Benton .... | City of Bentonville July 1, 2011; July 8, 2011; The | The Honorable Bob McCaslin, Mayor, | November 7, 2011 .......... 050012
(11-06—-3300P). Benton County Daily Record. City of Bentonville, 117 West Central
Avenue, Bentonville, AR 72712.
New Mexico: Dona City of Las Cruces June 23, 2011; June 30, 2011; | The Honorable Kenneth Daniel Gallegos | June 16, 2011 ................ 355332
Ana. (11-06—-1405P). The Las Cruces Sun-News. Miyagishima, Mayor, City of Las
Cruces, 700 North Main Street, Las
Cruces, NM 88001.
New York:
Bronx ......ccccuee... City of New York December 24, 2010; December | The Honorable Michael R. Bloomberg, | June 16, 2011 ................ 360497
(10-02-2163P). 31, 2010; The Chief. Mayor, City of New York, City Hall, 260
Broadway, New York, NY 10007.
Monroe ............. Town of Pittsford December 2, 2010; December | The Honorable William A. Carpenter, Su- | May 24, 2011 ................. 360429
(11-02-0382P). 9, 2010; The Brighton- pervisor, Town of Pittsford, 11 South
Pittsford Post. Main Street, Pittsford, NY 14534.
Niagara ............. Town of Wheatfield October 29, 2010; November 5, | The Honorable Robert B. Cliffe, Super- | September 20, 2010 ....... 360513
(10-02—-1141P). 2010; The Niagara Gazette. visor, Town of Wheatfield, 2800 Church
Road, Wheatfield, NY 14120.
Pennsylvania:
Chester ............. Township of Caln December 7, 2010; December | Mr. Gregory E. Prowant, AICP, Caln | April 13,2011 ................. 422247
(10-03-1911P). 14, 2010; The Daily Local Township Manager, 253 Municipal
News. Drive, Thorndale, PA 19372.
Chester ............. Township of West March 4, 2011; March 11, | The Honorable Edward G. Meakim, Jr., | February 25, 2011 .......... 420293
Goshen (10-03— 2011; The Daily Local News. Chairman, Township of West Goshen
1283P). Board of Supervisors, 1025 Paoli Pike,
West Chester, PA 19380.
Dauphin ............ Township of West April 7, 2011; April 14, 2011; | The Honorable Adam Klein, Chairman, | August 12, 2011 ............ 421600
Hanover (10-03— The Patriot-News. Township of West Hanover Board of
2139P). Supervisors, 7171 Allentown Boulevard,
Harrisburg, PA 17112.
Collin ...ocovveennen City of Plano (10— June 23, 2011; June 30, 2011; | The Honorable Phil Dyer, Mayor, City of | August 31, 2010 480140
06—0997P). The Plano Star Courier. Plano, 1520 Avenue K, Plano, TX
75074.
Comal ......cc...... City of New May 31, 2011; June 7, 2011; | The Honorable Bruce Boyer, Mayor, City | October 5, 2011 ............. 485493
Braunfels (11-06— The New Braunfels Herald- of New Braunfels, 424 South Castell
0637P). Zeitung. Avenue, New Braunfels, TX 78130.
Dallas and City of Grand Prairie | May 27, 2011; June 3, 2011; | The Honorable Charles England, Mayor, | October 3, 2011 ............. 485472
Tarrant. (10-06—1790P). The Dallas Morning News. City of Grand Prairie, P.O. Box 534045,
206 West Church Street, Grand Prairie,
TX 75053.
Dallas ............... City of Irving (10— June 1, 2011; June 8, 2011; | The Honorable Herbert A. Gears, Mayor, | October 6, 2011 ............. 480180
06-0922P). The Dallas Morning News. City of Irving, 825 West Irving Boule-
vard, Irving, TX 75060.
Jefferson ........... City of Beaumont June 30, 2011; July 7, 2011; | The Honorable Becky Ames, Mayor, City | November 4, 2011 .......... 485457
(10-06—1909P). The Beaumont Enterprise. of Beaumont, P.O. Box 3827, Beau-
mont, TX 77704, 801 Main Street,
Beaumont, TX 77701.
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Nueces ............. City of Corpus Chris- | June 14, 2011; June 21, 2011; | The Honorable Joe Adame, Mayor, City | June 7, 2011 ........cceceene 485464
ti (11-06—-0948P). The Corpus Christi Caller- of Corpus Christi, 1201 Leopard Street,
Times. Corpus Christi, TX 78401.
Wise .ooevveeeinnen City of Bridgeport June 9, 2011; June 16, 2011; | The Honorable Keith McComis, Mayor, | October 14, 2011 ........... 480677
(11-06-3042P). The Bridgeport Index. City of Bridgeport, 900 Thompson
Street, Bridgeport, TX 76426.
Wise ...ccceeenee Unincorporated June 9, 2011; June 16, 2011; | The Honorable Bill McElhaney, Wise | October 14, 2011 ........... 481051
areas of Wise The Wise County Messenger. County Judge, P.O. Box 393, 101
County (11-06— North Trinity Street, Suite 101, Decatur,
3042P). TX 76234.
Virginia:
Fairfax .............. Unincorporated May 6, 2011; May 13, 2011; | The Honorable Sharon Bulova, Chairman, | May 31, 2011 ................ 515525
areas of Fairfax The Washington Times. Fairfax County Board of Supervisors,
County (11-03— 12000 Government Center Parkway,
0675P). Suite 530, Fairfax, VA 22035.
Richmond ......... City of Richmond February 11, 2011; February | The Honorable Dwight C. Jones, Mayor, | June 20, 2011 ................ 510129
(10-03-0790P). 18, 2011; The Richmond City of Richmond, 900 East Broad
Times-Dispatch. Street, Suite 201, Richmond, VA 23219.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: September 9, 2011.
Sandra K. Knight,
Deputy Associate Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.
[FR Doc. 2011-24275 Filed 9-20-11; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65

[Docket ID FEMA-2011-0002]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Modified Base (1% annual-
chance) Flood Elevations (BFEs) are
finalized for the communities listed
below. These modified BFEs will be
used to calculate flood insurance
premium rates for new buildings and
their contents.

DATES: The effective dates for these
modified BFEs are indicated on the
following table and revise the Flood
Insurance Rate Maps (FIRMs) in effect
for the listed communities prior to this
date.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering

Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—4064, or (e-mail)
luis.rodriguezi@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below of the modified BFEs for
each community listed. These modified
BFEs have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

The modified BFEs are not listed for
each community in this notice.
However, this final rule includes the
address of the Chief Executive Officer of
the community where the modified BFE
determinations are available for
inspection.

The modified BFEs are made pursuant
to section 206 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified BFEs, together with
the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any

existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own or
pursuant to policies established by other
Federal, State, or regional entities.

These modified BFEs are used to meet
the floodplain management
requirements of the NFIP and also are
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in those
buildings. The changes in BFEs are in
accordance with 44 CFR 65.4.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132, Federalism.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR part 65 is
amended to read as follows:
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PART 65—[AMENDED]

m 1. The authority citation for part 65

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p.376.

§65.4 [Amended]

m 2. The tables published under the
authority of § 65.4 are amended as

continues to read as follows: follows:
State and county Locatlor;\lg?d Case Dv%ee%ngor;iigqsvg; %%‘gﬁ’;ﬁgg r Chief executive officer of community Effne]gté\i/fviscgg(t)% of ComNn;t.mlty
Arkansas: Benton City of Bentonville July 30, 2010; August 6, 2010; | The Honorable Bob McCaslin, Mayor, | December 6, 2010 .......... 050012
(FEMA Docket (09-06—-3053P). The Benton County Daily City of Bentonville, 117 West Central
No.: B-1162). Record. Avenue; Bentonville, AR 72712.
New Mexico: Unincorporated May 26, 2010; June 2, 2010; | The Honorable Deanna A. Archuleta, | September 30, 2010 ....... 350001
Bernalillo (FEMA areas of Bernalillo The Albuquerque Journal. Chair, Bernalillo County Board of Com-
Docket No.: B— County (10-06— missioners, 1 Civic Plaza Northwest,
1141). 1078P). 10th Floor, Albuquerque, NM 87102.
New York:
Suffolk (FEMA Town of South- March 4, 2010; March 11, | The Honorable Anna Throne-Holst, | August 19, 2010 365342
Docket No.: ampton (09-02— 2010; The  Southampton Southampton Town Board Supervisor,
B-1116). 1473P). Press. 116 Hampton Road, Southampton, NY
11968.
Westchester Village of Mamaro- April 26, 2010; May 3, 2010; | The Honorable Norman S. Rosenblum, | October 19, 2010 ... 360916
(FEMA Dock- neck (10-02— The Journal News. Mayor, Village of Mamaroneck, 123
et No.: B— 0098P). Mamaroneck Avenue, Mamaroneck, NY
1141). 10543.
Pennsylvania: Mont- | Township of Upper July 23, 2010; July 30, 2010; | Mr. Ronald Wagenmann, Upper Merion | July 16, 2010 .................. 420957
gomery (FEMA Merion (10-03— The Times Herald. Township Manager, 175 West Valley
Docket No.: B— 0510P). Forge Road, King of Prussia, PA 19406.
1162).
Texas:
Bexar (FEMA City of San Antonio April 2, 2010; April 9, 2010; | The Honorable Julian Castro, Mayor, City | August 9, 2010 ............... 480045
Docket No.: (09-06—2985P). The San Antonio Express- of San Antonio, P.O. Box 839966, San
B-1123). News. Antonio, TX 78283.
Collin (FEMA City of Dallas (10— May 25, 2010; June 1, 2010; | The Honorable Tom Leppert, Mayor, City | May 17, 2010 ................. 480171
Docket No.: 06—-1626P). The Dallas Morning News. of Dallas, 1500 Marilla Street, Room
B-1141). 5EN, Dallas, TX 75201.
Comal (FEMA City of Schertz (09— | August 23, 2010; September 1, | The Honorable Harold D. Baldwin, Mayor, | August 13, 2010 ............. 480269
Docket No.: 06-3497P). 2010; The Daily Commercial City of Schertz, 1400 Schertz Parkway,
B-1162). Recorder. Schertz, TX 78154.
Dallas (FEMA City of Dallas (09— March 3, 2010; March 10, | The Honorable Tom Leppert, Mayor, City | March 26, 2010 .............. 480171
Docket No.: 06-2964P). 2010; The Dallas Morning of Dallas, 1500 Marilla Street, Room
B-1113). News. 5EN, Dallas, TX 75201.
Potter and Ran- | City of Amarillo (10— | August 20, 2010; August 26, | The Honorable Debra McCartt, Mayor, | August 13, 2010 ............. 480529
dall (FEMA 06—2283P). 2010; The Amarillo Globe- City of Amarillo, P.O. Box 1971, Ama-
Docket No.: News. rillo, TX 79105.
B-1162).
Rockwall (FEMA | City of Rockwall January 14, 2010; January 21, | The Honorable William Cecil, Mayor, City | January 20, 2010 ........... 480547
Docket No.: (10-06-0882X). 2010; The Dallas Morning of Rockwall, 385 South Goliad Street,
B-1124). News. Rockwall, TX 75087.
Tarrant (FEMA City of North Rich- August 4, 2010; August 11, | The Honorable Oscar Trevino, Mayor, | July 28, 2010 .................. 480607
Docket No.: land Hills (10-06- 2010; The Fort Worth Star- City of North Richland Hills, 7301
B-1162). 1011P). Telegram. Northeast Loop 820, North Richland
Hills, TX 76180.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: September 9, 2011.
Sandra K. Knight,
Deputy Associate Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.
[FR Doc. 2011-24278 Filed 9-20-11; 8:45 am|
BILLING CODE 9110-12-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CG Docket No. 10-210; FCC 11-56]

Relay Services for Deaf-Blind
Individuals

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget (OMB) has
approved, for a period of three years, the
information collection associated with
the Commission’s Implementation of the
Twenty-First Century Communications
and Video Accessibility Act of 2010,
Section 105, Relay Services for Deaf-
Blind Individuals, Report and Order
(Report and Order). The information
collection requirements were approved
on September 13, 2011 by OMB.

DATES: 47 CFR 64.610(b), (e)(1)(ii), (viii),
and (ix), (f), and (g), published at 76 FR
26641, May 9, 2011, are effective
September 21, 2011.

FOR FURTHER INFORMATION CONTACT:
Rosaline Crawford, Disability Rights
Office, Consumer and Governmental

Affairs Bureau, at (202) 418-2075, or e-
mail Rosaline.Crawford@fcc.gov.

SUPPLEMENTARY INFORMATION: This
document announces that, on
September 13, 2011, OMB approved, for
a period of three years, the information
collection requirements contained in 47
CFR 64.610(b), (e)(1)(ii), (viii), and (ix),
(), and (g). The Commission publishes
this document to announce the effective
date of these rule sections. See, In the
Matter of Implementation of the
Twenty-First Century Communications
and Video Accessibility Act of 2010,
Section 105, Relay Services for Deaf-
Blind Individuals, CG Docket No. 10—
210; FCC 11-56, published at 76 FR
26641, May 9, 2011. If you have any
comments on the burden estimates
listed below, or how the Commission
can improve the collections and reduce
any burdens caused thereby, please
contact Cathy Williams, Federal
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Communications Commission, Room 1—
(€823, 445 12th Street, SW., Washington,
DC 20554. Please include the OMB
Control Number, 3060-1146, in your
correspondence. The Commission will
also accept your comments via the
Internet if you send them to
PRA@fcc.gov.

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an e-mail to
fec504@fcc.gov or call the Consumer
and Governmental Affairs Bureau at
(202) 418-0530 (voice), (202) 4180432
(TTY).

Synopsis

As required by the Paperwork
Reduction Act of 1995 (Pub. L. 104-13,
October 1, 1995 and 44 U.S.C. 3507), the
FCC is notifying the public that it
received OMB approval on September
13, 2011, for the information collection
requirements contained in the
Commission’s rules at 47 CFR 64.610(b),
(e)(1)(ii), (viii), and (ix), (f), and (g).

Under 5 CFR 1320, an agency may not
conduct or sponsor a collection of
information unless it displays a current,
valid OMB Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a current, valid OMB Control
Number.

The OMB Control Number is 3060—
1146 and the total annual reporting
burdens and costs for the respondents
are as follows:

OMB Control Number: 3060-1146.

OMB Approval Date: September 13,
2011.

OMB Expiration Date: September 30,
2014.

Title: Implementation of the Twenty-
first Century Communications and
Video Accessibility Act of 2010, Section
105, Relay Services for Deaf-Blind
Individuals, CG Docket No. 10-210.

Form Number: N/A.

Type of Review: Revision of a
currently approved collection.

Respondents: Individuals or
households; Businesses or other for-
profit entities; Not-for-profit
Institutions; Federal government; State,
local or Tribal governments.

Number of Respondents and
Responses: 106 respondents; 406
responses.

Estimated Time per Response: 24 to
120 hours.

Frequency of Response: Annual, on
occasion, one-time, monthly, and semi-
annually reporting requirements;
Recordkeeping requirement; Third party
disclosure requirement.

Obligation to Respond: Required to
obtain or retain benefit. The statutory
authority for the information collections
is contained in 47 U.S.C. 154, 254(k);
sections 403(b)(2)(B),(c), Public Law
104-104, 110 Stat. 56. Interpret or apply
47 U.S.C. 201, 218, 222, 225, 226, 228,
254(k), and 620.

Total Annual Burden: 21,412 hours.

Total Annual Cost: None.

Nature and Extent of Confidentiality:
Confidentiality is an issue to the extent
that individuals and households
provide personally identifiable
information, which is covered under the
FCC’s system of records notice (SORN),
FCC/CGB-1, “Informal Complaints and
Inquiries.” As required by the Privacy
Act, 5 U.S.C. 552a, the Commission also
published a SORN, FCC/CGB-1
“Informal Complaints and Inquiries,” in
the Federal Register on December 15,
2009 (74 FR 66356) which became
effective on January 25, 2010. Also, the
Commission is in the process of
preparing the new SORN and PIA titled
CGB-3, “National Deaf-Blind
Equipment Distribution Program,” to
cover the PII collected related thereto, as
required by OMB’s Memorandum M—
03—22 (September 26, 2003) and by the
Privacy Act, 5 U.S.C. 552a.

Privacy Impact Assessment: Yes. The
Privacy Impact Assessment (PIA) was
completed on June 28, 2007. It may be
reviewed at: http://www.fcc.gov/omd/
privacyact/

Privacy Impact Assessment.html. The
Commission is in the process of
updating the PIA to incorporate various
revisions made to the SORN and is in
the process of preparing a new SORN to
cover the PII collected related thereto, as
stated above.

Needs and Uses: On April 6, 2011, in
document FCC 11-56, the Commission
released a Report and Order adopting
final rules requiring the following:

(a) State EDPs, other public programs,
and private entities may submit
applications for NDBEDP certification to
the Commission. For each state, the
Commission will certify a single
program as the sole authorized entity to
participate in the NDBEDP and receive
reimbursement from the TRS Fund. The
Commission will determine whether to
grant certification based on the ability of
a program to meet the following
qualifications, either directly or in
coordination with other programs or
entities, as evidenced in the application
and any supplemental materials,
including letters of recommendation:

o Expertise in the field of deaf-
blindness, including familiarity with the
culture and etiquette of people who are
deaf-blind, to ensure that equipment
distribution and the provision of related

services occurs in a manner that is
relevant and useful to consumers who
are deaf-blind;

¢ The ability to communicate
effectively with people who are deaf-
blind (for training and other purposes),
by among other things, using sign
language, providing materials in Braille,
ensuring that information made
available online is accessible, and using
other assistive technologies and
methods to achieve effective
communication;

o Staffing and facilities sufficient to
administer the program, including the
ability to distribute equipment and
provide related services to eligible
individuals throughout the state,
including those in remote areas;

¢ Experience with the distribution of
specialized CPE, especially to people
who are deaf-blind;

e Experience in how to train users on
how to use the equipment and how to
set up the equipment for its effective
use; and

e Familiarity with the
telecommunications, Internet access,
and advanced communications services
that will be used with the distributed
equipment.

(b) Each program certified under the
NDBEDP must submit the following
data electronically to the Commission,
as instructed by the NDBEDP
Administrator, every six months,
commencing with the start of the pilot
program:

e For each piece of equipment
distributed, the identity of and contact
information, including street and e-mail
addresses, and phone number, for the
individual receiving that equipment;

¢ For each piece of equipment
distributed, the identity of and contact
information, including street and e-mail
addresses, and phone number, for the
individual attesting to the disability of
the individual who is deaf-blind;

e For each piece of equipment
distributed, its name, serial number,
brand, function, and cost, the type of
communications service with which it
is used, and the type of relay service it
can access;

e For each piece of equipment
distributed, the amount of time,
following any assessment conducted,
that the requesting individual waited to
receive that equipment;

e The cost, time and any other
resources allocated to assessing an
individual’s equipment needs;

e The cost, time and any other
resources allocated to installing
equipment and training deaf-blind
individuals on using equipment;

¢ The cost, time and any other
resources allocated to maintain, repair,
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cover under warranty, and refurbish
equipment;

e The cost, time and any other
resources allocated to outreach activities
related to the NDBEDP, and the type of
outreach efforts undertaken;

¢ The cost, time and any other
resources allocated to upgrading the
distributed equipment, along with the
nature of such upgrades;

e To the extent that the program has
denied equipment requests made by
their deaf-blind residents, a summary of
the number and types of equipment
requests denied and reasons for such
denials;

e To the extent that the program has
received complaints related to the
program, a summary of the number and
types of such complaints and their
resolution; and

e The number of qualified applicants
on waiting lists to receive equipment.

(c) Each program certified under the
NDBEDP must retain all records
associated with the distribution of
equipment and provision of related
services under the NDBEDP for two
years following the termination of the
pilot program.

(d) Each program certified under the
NDBEDP must obtain verification that
NDBEDP applicants meet the definition
of an individual who is deaf-blind.

(e) Each program certified under the
NDBEDP must obtain verification that
NDBEDP applicants meet the income
eligibility requirements.

(f) Programs certified under the
NDBEDP shall be reimbursed for the
cost of equipment that has been
distributed to eligible individuals and
authorized related services, up to the
state’s funding allotment under this
program. Within 30 days after the end
of each six-month period of the Fund
Year, each program certified under the
NDBEDP pilot must submit
documentation that supports its claim
for reimbursement of the reasonable
costs of the following:

¢ Equipment and related expenses,
including maintenance, repairs,
warranties, returns, refurbishing,
upgrading, and replacing equipment
distributed to consumers;

e Individual needs assessments;

¢ Installation of equipment and
individualized consumer training;

¢ Maintenance of an inventory of
equipment that can be loaned to the
consumer during periods of equipment
repair;

¢ Outreach efforts to inform state
residents about the NDBEDP; and

e Administration of the program, but
not to exceed 15 percent of the total
reimbursable costs for the distribution

of equipment and related services
permitted under the NDBEDP.
Federal Communications Commission.
Marlene H. Dortch,

Secretary, Office of the Secretary, Office of
Managing Director.

[FR Doc. 2011-24254 Filed 9-20-11; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 101126522—-0640-02]
RIN 0648-XA715

Pacific Cod by Non-American Fisheries
Act Crab Vessels Harvesting Pacific
Cod for Processing by the Inshore
Component in the Central Regulatory
Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by non-American
Fisheries Act (AFA) crab vessels that are
subject to sideboard limits harvesting
Pacific cod for processing by the inshore
component in the Central Regulatory
Area of the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the 2011 Pacific cod sideboard limit
established for non-AFA crab vessels
harvesting Pacific cod for processing by
the inshore component in the Central
Regulatory Area of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), September 17, 2011,
through 2400 hrs, A.l.t., December 31,
2011.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586—-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.
Regulations governing sideboard
protections for GOA groundfish
fisheries appear at subpart B of 50 CFR
part 680.

The 2011 Pacific cod sideboard limit
established for non-AFA crab vessels
that are subject to sideboard limits
harvesting Pacific cod for processing by
the inshore component in the Central
Regulatory Area of the GOA is 1,725
metric tons (mt), as established by the
final 2011 and 2012 harvest
specifications for groundfish of the GOA
(75 FR 11111, March 1, 2011).

In accordance with § 680.22(e)(2)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator) has
determined that the 2011 Pacific cod
sideboard limit established for non-AFA
crab vessels harvesting Pacific cod for
processing by the inshore component in
the Central Regulatory Area of the GOA
will soon be reached. Therefore, the
Regional Administrator is establishing a
sideboard directed fishing allowance of
1,700 mt, and is setting aside the
remaining 25 mt as bycatch to support
other anticipated groundfish fisheries.
In accordance with § 680.22(e)(3), the
Regional Administrator finds that this
sideboard directed fishing allowance
has been reached. Consequently, NMFS
is prohibiting directed fishing for Pacific
cod by non-AFA crab vessels that are
subject to sideboard limits harvesting
Pacific cod for processing by the inshore
component in the Central Regulatory
Area of the GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the sideboard directed fishing
closure of Pacific cod for non-AFA crab
vessels that are subject to sideboard
limits harvesting Pacific cod for
processing by the inshore component in
the Central Regulatory Area of the GOA.
NMFS was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of September
15, 2011.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
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553(d)(3). This finding is based upon This action is required by §680.22 Dated: September 16, 2011.

the reasons provided above for waiver of and is exempt from review under Steven Thur,

prior notice and opportunity for public =~ Executive Order 12866. Acting Director, Office of Sustainable
comment. Authority: 16 U.S.C. 1801 ef seq. Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-24247 Filed 9-16-11; 4:15 pm]
BILLING CODE 3510-22-P
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issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0919; Directorate
Identifier 2010-NM-088—-AD]

RIN 2120-AA64

Airworthiness Directives; Lockheed
Martin Corporation/Lockheed Martin
Aeronautics Company Model L-1011
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Model L-1011 series airplanes. This
proposed AD would require repetitive
inspections for cracking of the wing rear
spar and upper surface zones, and repair
if necessary. This proposed AD results
from a damage tolerance analysis
conducted by the manufacturer
indicating that fatigue cracking could
occur in those areas. We are proposing
this AD to detect and correct such
fatigue cracking, which could result in
cracking that grows large enough to
reduce the wing strength below
certificated requirements and possibly
cause fracture of the rear spar, resulting
in extensive damage to the wing and
possible fuel leaks.

DATES: We must receive comments on
this proposed AD by November 7, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room

W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Lockheed
Martin Corporation/Lockheed Martin
Aeronautics Company, Airworthiness
Office, Dept. 6A0M, Zone 0252, Column
P-58, 86 S. Cobb Drive, Marietta,
Georgia 30063; telephone 770-494—
5444; fax 770—-494-5445; e-mail
ams.portal@lmco.com; Internet http://
www.lockheedmartin.com/ams/tools/
TechPubs.html. You may review copies
of the referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Carl
Gray, Aerospace Engineer, Airframe
Branch, ACE-117A, FAA, Atlanta
Aircraft Certification Office (ACO), 1701
Columbia Avenue, College Park, Georgia
30337; phone: 404—474-5554; fax: 404—
474-5606; e-mail: Carl. W.Gray@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-0919; Directorate Identifier

2010-NM-088-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We previously issued AD 94-05-01,
Amendment 39-8839 (59 FR 10275,
March 4, 1994), and AD 2000-21-01,
Amendment 39-11933 (65 FR 62994,
October 20, 2000), which require
modifications to extend the life of the
wing rear spar inboard area. The
modifications required by those two
ADs removed cracks in the wing upper
skin and installed repair bushings as
necessary. The lower spar cap was
modified by adding nested angles and
cold working the attachment holes.

Based upon a damage tolerance
analysis, additional inspections are
required to ensure the structural
integrity of the structure modified in
accordance with those two ADs as well
as the adjoining baseline structure. If
cracking is undetected and unrepaired,
it could result in cracking that grows
large enough to reduce the wing
strength below certificated requirements
and possibly cause fracture of the rear
spar, resulting in extensive damage to
the wing and possible fuel leaks.

Relevant Service Information

We have reviewed Lockheed Service
Bulletin 093-57-226, dated August 31,
2009. This service bulletin describes
procedures for repetitive eddy current
non-destructive inspections (NDI) and
detailed inspections for cracking of the
wing rear spar and upper surface zones.
The service bulletin identifies
inspections for the airplane models in
the zones identified in the following
table, titled “Inspections.”
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TABLE—INSPECTIONS

Airplane models

Inspection type

Zone(s)

L-1011-385-1, L-1011-385-1-14, and L-1011-385-

1-15.

Non-destructive ..........cccccoveeeeeiiiinneenn.n.

1A through 1E.

Detailed Visual ......cccccooeecvvvveeeeieiiiieennnn.

1F.

L=1011-3885-3 ....ccevtiririiriiir s

Non-destructive .........ccccccvveeeeeiiciiiieeen.
Detailed Visual ..........cccceevvveeeeeeecinnennn.

3A through 3E.
3F.

For airplanes on which cracking is
found during any inspection, this
service information specifies a bolt hole
eddy current inspection to verify the
cracking. The corrective actions for
cracking include repairing cracking if
the cracking is within specified limits,
or contacting the manufacturer for
repair instructions if the cracking is not
within specified limits.

Related Rulemaking

AD 94-05-01, Amendment 39-8839
(59 FR 10275, March 4, 1994), and AD
2000-21-01, Amendment 39-11933 (65
FR 62994, October 20, 2000), specify
structural modification installations on
Model L-1011 series airplanes. This
proposed AD would not change the
requirements of AD 94-05-01 and AD
2000-21-01. However, this proposed
AD would require new inspections for
structures affected by the modifications
required by those two ADs.

FAA'’s Determination and Requirements
of this Proposed AD

We are proposing this AD because we
evaluated all relevant information and
determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs. This proposed AD would
require accomplishing the actions
specified in Lockheed Service Bulletin
093-57-226, dated August 31, 2009,
described previously.

Differences Between the Proposed AD
and the Service Information

This proposed AD specifies initial
compliance times and repetitive
inspection intervals that differ from
those contained in Lockheed Service
Bulletin 093-57-226, dated August 31,
2009. The changes have been
coordinated with Lockheed Martin and
they concur with the FAA’s position.
The compliance times were changes to
simplify the inspection requirements.
We also propose that all crack findings

ESTIMATED COSTS

be repaired before further flight. We
have determined that the compliance
times, as proposed, represent the
maximum interval of time allowable for
the affected airplanes to continue to
safely operate before the inspections
and repairs, if necessary, are done.

Although that service bulletin
specifies that operators may contact the
manufacturer for disposition of certain
repairs, this proposed AD would require
operators to repair those conditions in
accordance with a method approved by
the FAA.

Interim Action

We consider this proposed AD
interim action. If final action is later
identified, we might consider further
rulemaking then.

Costs of Compliance

We estimate that this proposed AD
affects 4 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

Action Labor cost Parts cost Cost per product Cost on U.S. operators
Models: L-1011-385-1, L-1011-385-1— | 21 work-hours x $85 per $0 $1,785 per inspec- $3,570 per inspection cycle
14, L-1011-385-1-15, Zones 1A hour = $1,785 per inspec- tion cycle. (2 airplanes).
through 1E (Non-destructive Inspection). tion cycle.
Models: L-1011-385-1, L-1011-385-1— | 5 work-hours x $85 per hour 0 $425 per inspection | $850 per inspection cycle
14, L-1011-385-1-15, Zone 1F (De- = $425 per inspection cycle. (2 airplanes).
tailed Inspection). cycle.
Model: L-1011-385-3, Zones 1A through | 24 work-hours x $85 per 0 $2,040 per inspec- $4,080 per inspection cycle
1E (Non-destructive Inspection). hour = $2,040 per inspec- tion cycle. (2 airplanes).
tion cycle.
Model: L-1011-385-3, Zone 1F (Detailed | 5 work-hours x $85 per hour 0 $425 per inspection | $850 per inspection cycle
Inspection). = $425 per inspection cycle. (2 airplanes).
cycle.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more

detail the scope of the Agency’s

is within the scope of that authority

authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation

because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
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the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Lockheed Martin Corporation/Lockheed
Martin Aeronautics Company: Docket
No. FAA-2011-0919; Directorate
Identifier 2010-NM-088—-AD.

Comments Due Date

(a) We must receive comments by
November 7, 2011.

Affected ADs
(b) None.

Applicability

(c) This AD applies to Lockheed Martin
Corporation/Lockheed Martin Aeronautics
Company Model L-1011-385-1, L-1011—
385-1-14, L-1011-385-1-15, and L-1011-
385-3 airplanes, certificated in any category,
serial numbers 1002 through 1250 inclusive.

Subject

(d) Air Transport Association (ATA) of
America Code 57, Wings.

Unsafe Condition

(e) This AD results from a damage
tolerance analysis conducted by the
manufacturer that indicates fatigue cracking
could occur in the wing rear spar and upper
surface zones. The Federal Aviation
Administration is issuing this AD to detect
and correct such fatigue cracking, which
could result in cracking that grows large
enough to reduce the wing strength below
certificated requirements and possibly cause
fracture of the rear spar, resulting in
extensive damage to the wing and possible
fuel leaks.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections of Wing Rear Spar and Upper
Surface Zones, and Corrective Actions

(g) At the applicable time specified in
paragraph (k) of this AD, do eddy current
non-destructive inspections (NDI) and
detailed inspections for cracking at the
applicable zones specified in paragraph (g)(1)
or (g)(2) of this AD, in accordance with the
Accomplishment Instructions of Lockheed
Service Bulletin 093—-57-226, dated August
31, 2009. Repeat the inspections thereafter at
the applicable interval specified in Table 1 of
this AD.

(1) For Model L-1011-385-1, L-1011-385—
1-14, and L-1011-385-1-15 airplanes: Zones
1A through 1E, and Zone 1F.

(2) For Model L-1011-385-3 airplanes:
Zones 3A through 3E, and Zone 3F.

Additional Inspection if Cracking is Found

(h) Except as specified in paragraph (j) of
this AD, if any cracking is detected during
any inspection required by paragraph (g) of
this AD: Before further flight, remove the

fastener(s) at the suspect area, as defined in
Lockheed Service Bulletin 093-57-226,
dated August 31, 2009; and do a secondary
eddy current inspection to detect cracking of
fastener holes with suspected crack
indications; in accordance with the
Accomplishment Instructions of Lockheed
Service Bulletin 093-57-226, dated August
31, 2009.
Repair

(i) Except as specified in paragraph (j) of
this AD, if a crack finding is confirmed by
the inspection required by paragraph (h) of
this AD and the cracking is within the
allowable repair limits specified in Lockheed
Martin Repair Drawing LCC7622-369,
Revision March 30, 1995: Before further
flight, repair the cracking, in accordance with
Lockheed Martin Repair Drawing LCC7622—
369, Revision March 30, 1995. If a crack
finding confirmed by the inspection required
by paragraph (h) of this AD is not within the
allowable repair limits specified in Lockheed
Martin Repair Drawing LCC7622-369,
Revision March 30, 1995: Before further
flight, repair the cracking, in accordance with
a method approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA. For
a repair method to be approved by the
Manager, Atlanta ACO, as required by this
paragraph, the Manager’s approval letter
must specifically refer to this AD.

Exception to Service Bulletin

(j) If any cracking is found during any
inspection required by this AD, and
Lockheed Service Bulletin 093-57—-226,
dated August 31, 2009; or Lockheed Martin
Repair Drawing LCC7622-369, Revision
March 30, 1995; specifies contacting
Lockheed for appropriate action: Before
further flight, repair the cracking in
accordance with a method approved by the
Manager, Atlanta ACO, FAA. For a repair
method to be approved by the Manager,
Atlanta ACO, as required by this paragraph,
the Manager’s approval letter must
specifically refer to this AD.

Compliance Times for Inspections

(k) Do the inspections required by
paragraph (g) of this AD at the applicable
time specified in table 1 of this AD.

TABLE 1—COMPLIANCE TIMES FOR INSPECTIONS

Airplane models and zones

Compliance time
(whichever occurs later)

Repetitive interval
(not to exceed)

L-1011-385—-1 having accumulated
fewer than 7,000 flight cycles
after the accomplishment of Lock-
heed Martin Service Bulletin 093—
57—-184, 093-57-196, or 093-57—
215; as of the effective date of
this AD; Zones 1A through 1E
(Non-destructive Inspection (NDI)).

first.

Within 7,000 flight cycles or 10
years after the accomplishment of
Lockheed Martin Service Bulletin
093-57-184,
093-57-215, whichever

093-57-196, or
occurs

Within 1,000 flight cycles after the
effective date of this AD.

1,100 flight cycles.
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TABLE 1—COMPLIANCE TIMES FOR INSPECTIONS—Continued

L-1011-385—-1 having accumulated
fewer than 7,000 flight cycles
after the accomplishment of Lock-
heed Martin Service Bulletin 093—
57-184, 093-57-196, or 093-57—
215; as of the effective date of
this AD; Zone 1F (Detailed In-
spection).

L-1011-385-1 having accumulated
7,000 flight cycles or more flight
cycles after the accomplishment
of Lockheed Martin Service Bul-
letin 093-57—-184, 093-57-196, or
093-57-215; as of the effective
date of this AD; Zones 1A through
1E (NDI).

L-1011-385—-1 having accumulated
7,000 flight cycles or more after
the accomplishment of Lockheed
Martin Service Bulletin 093-57—
184, 093-57-196, or 093-57-
215; as of the effective date of
this AD; Zone 1F (Detailed In-
spection).

L-1011-385-1-14 having accumu-
lated fewer than 6,900 flight cy-
cles after the accomplishment of
Lockheed Martin Service Bulletin
093-57-184, 093-57-196, or
093-57-215; as of the effective
date of this AD; Zones 1A through
1E (NDI).

L-1011-385-1-14 having accumu-
lated fewer than 6,900 flight cy-
cles after the accomplishment of
Lockheed Martin Service Bulletin
093-57-184, 093-57-196, or
093-57-215; as of the effective
date of this AD; Zone 1F (De-
tailed Inspection).

L-1011-385-1-14 having accumu-
lated 6,900 or more flight cycles
after the accomplishment of Lock-
heed Martin Service Bulletin 093—
57—-184, 093-57-196, or 093-57—
215; as of the effective date of
this AD; Zones 1A through 1E
(NDI).

L-1011-385-1-14 having accumu-
lated 6,900 or more flight cycles
after the accomplishment of Lock-
heed Martin Service Bulletin 093—
57-184, 093-57-196, or 093-57—
215; as of the effective date of
this AD; Zone 1F (Detailed In-
spection).

L-1011-385-1-15 having accumu-
lated fewer than 5,600 flight cy-
cles after the accomplishment of
Lockheed Martin Service Bulletin
093-57-184, 093-57-196, or
093-57-215; as of the effective
date of this AD; Zones 1A through
1E (NDI).

L-1011-385-1-15 having accumu-
lated fewer than 5,600 flight cy-
cles after the accomplishment of
Lockheed Martin Service Bulletin
093-57-184, 093-57-196, or
093-57-215; as of the effective
date of this AD; Zone 1F (De-
tailed Inspection).

Within 7,000 flight cycles or 10
years after the accomplishment of
Lockheed Martin Service Bulletin
093-57-184, 093-57-196, or
093-57-215, whichever occurs
first.

Within 1,000 flight cycles or 12
months after the effective date of
this AD, whichever occurs first.

Within 90 flight cycles after the ef-
fective date of this AD.

Within 6,900 flight cycles or 10
years after the accomplishment of
Lockheed Martin Service Bulletin
093-57-184, 093-57-196, or
093-57-215, whichever occurs
first.

Within 6,900 flight cycles or 10
years after the accomplishment of
Lockheed Martin Service Bulletin
093-57-184, 093-57-196, or
093-57-215, whichever occurs
first.

Within 1,000 flight cycles or 12
months after the effective date of
this AD, whichever occurs first.

Within 90 flight cycles after the ef-
fective date of this AD.

Within 5,600 flight cycles or 10
years after the accomplishment of
Lockheed Martin Service Bulletin
093-57-184, 093-57-196, or
093-57-215, whichever occurs
first.

Within 5,600 flight cycles or 10
years after the accomplishment of
Lockheed Martin Service Bulletin
093-57-184, 093-57-196, or
093-57-215, whichever occurs
first.

Within 90 flight cycles or 30 days
after the effective date of this AD,
whichever occurs later.

Within 30 days after the effective
date of this AD.

Within 1,000 flight cycles after the
effective date of this AD.

Within 90 flight cycles or 30 days
after the effective date of this AD,
whichever occurs later.

Within 30 days after the effective
date of this AD.

Within 1,000 flight cycles after the
effective date of this AD.

Within 60 flight cycles or 30 days
after the effective date of this AD,
whichever occurs later.

90 flight cycles.

1,100 flight cycles.

90 flight cycles.

900 flight cycles.

90 flight cycles.

900 flight cycles.

90 flight cycles.

500 flight cycles.

60 flight cycles.
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TABLE 1—COMPLIANCE TIMES FOR INSPECTIONS—Continued

L-1011-385-1-15 having accumu-
lated 5,600 or more flight cycles
after the accomplishment of Lock-
heed Martin Service Bulletin 093—
57-184, 093-57-196, or 093-57—
215; as of the effective date of
this AD; Zones 1A through 1E
(NDI).

L-1011-385-1-15 having accumu-
lated 5,600 or more flight cycles
after the accomplishment of Lock-
heed Martin Service Bulletin 093—
57-184, 093-57-196, or 093-57—
215; as of the effective date of
this AD; Zone 1F (Detailed In-
spection).

L-1011-385-3 having accumulated
fewer than 8,400 flight cycles
after the accomplishment of Lock-
heed Martin Service Bulletin 093—
57-184, 093-57-196, or 093-57—
215; as of the effective date of
this AD; Zones 1A through 1E
(NDI).

L-1011-385-3 having accumulated
fewer than 8,400 flight cycles
after the accomplishment of Lock-
heed Martin Service Bulletin 093—
57-184, 093-57-196, or 093-57—
215; as of the effective date of
this AD; Zone 1F (Detailed In-
spection).

L-1011-385-3 having accumulated
8,400 or more flight cycles after
the accomplishment of Lockheed
Martin Service Bulletin 093-57—
184, 093-57-196, or 093-57-
215; as of the effective date of
this AD; Zones 1A through 1E
(NDI).

L-1011-385-3 having accumulated
8,400 or more flight cycles after
the accomplishment of Lockheed
Martin Service Bulletin 093-57—
184, 093-57-196, or 093-57-
215; as of the effective date of
this AD; Zone 1F (Detailed In-
spection).

first.

Within 1,000 flight cycles or 12
months after the effective date of
this AD, whichever occurs first.

Within 60 flight cycles after the ef-
fective date of this AD.

Within 8,400 flight cycles or 10
years after the accomplishment of
Lockheed Martin Service Bulletin
093-57-184,
093-57-215, whichever

Within 90 flight cycles or 30 days
after the effective date of this AD,
whichever occurs later.

Within 1,000 flight cycles or 12
months after the effective date of
this AD, whichever occurs first.

Within 85 flight cycles after the ef-
fective date of this AD.

date of this AD.

093-57-196, or
occurs

date of this AD.

Within 30 days after the effective

Within 1,000 flight cycles after the
effective date of this AD.

Within 85 flight cycles or 30 days
after the effective date of this AD,
whichever occurs later.

Within 30 days after the effective

500 flight cycles.

60 flight cycles.

1,200 flight cycles.

85 flight cycles.

1,200 flight cycles.

85 flight cycles.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Atlanta ACO, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

Related Information

(m) For more information about this AD,
contact Carl Gray, Aerospace Engineer,
Airframe Branch, ACE-117A, FAA, Atlanta
ACO, 1701 Columbia Avenue, College Park,

Georgia 30337; phone: 404—474-5554; fax:
404-474-5606; e-mail: Carl. W.Gray@faa.gov.

Issued in Renton, Washington, on
September 14, 2011.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-24270 Filed 9-20-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Economic Analysis

15 CFR Part 806

[Docket No. 110822526-1525-01]

RIN 0691-AA80

Direct Investment Surveys: BE-12,

Benchmark Survey of Foreign Direct
Investment in the United States

AGENCY: Bureau of Economic Analysis,
Commerce.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
amend regulations of the Department of
Commerce’s Bureau of Economic
Analysis (BEA) to set forth the reporting
requirements for the 2012 BE-12,
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Benchmark Survey of Foreign Direct
Investment in the United States.
Benchmark surveys are conducted every
five years; the prior survey covered
2007. The benchmark survey covers the
universe of foreign direct investment in
the United States, and is BEA’s most
comprehensive survey of such
investment in terms of subject matter.
For the 2012 benchmark survey, BEA
proposes changes in reporting
thresholds and data items collected, as
well as changes in form design.

DATES: Comments on this proposed rule
will receive consideration if submitted
in writing on or before 5 p.m. November
21, 2011.

ADDRESSES: You may submit comments,
identified by RIN 0691-AA80, and
referencing the agency name (Bureau of
Economic Analysis), by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
For Keyword or ID, enter “EAB—-2011—
0002.”

e E-mail: David.Galler@bea.gov.

e Fax: Office of the Chief, Direct
Investment Division, (202) 606—2894.

e Mail: Office of the Chief, Direct
Investment Division, U.S. Department of
Commerce, Bureau of Economic
Analysis, BE-50, Washington, DC
20230.

e Hand Delivery/Courier: Office of the
Chief, Direct Investment Division, U.S.
Department of Commerce, Bureau of
Economic Analysis, BE-50, Shipping
and Receiving, Section M100, 1441 L
Street, NW., Washington, DC 20005.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in the proposed
rule should be sent to both BEA through
any of the methods above and to the
Office of Management and Budget
(OMB), O.1.R.A., Paperwork Reduction
Project 0608—0042, Attention PRA Desk
Officer for BEA, via e-mail at
pbugg@omb.eop.gov, or by FAX at 202—
395-7245.

Public Inspection: All comments
received are a part of the public record
and will generally be posted to http://
www.regulations.gov without change.
All personal identifying information (for
example, name, address, etc.)
voluntarily submitted by the
commentator may be publicly
accessible. Do not submit confidential
business information or otherwise
sensitive or protected information. BEA
will accept anonymous comments (enter
N/A in required fields if you wish to
remain anonymous). Attachments to
electronic comments will be accepted in

Microsoft Word, Excel, WordPerfect, or
Adobe portable document file (pdf)
formats only.

FOR FURTHER INFORMATION CONTACT:
David H. Galler, Chief, Direct
Investment Division (BE-50), Bureau of
Economic Analysis, U.S. Department of
Commerce, Washington, DC 20230;
phone (202) 606—9835.

SUPPLEMENTARY INFORMATION: In Section
3 of Executive Order 11961, as amended
by Executive Orders 12318 and 12518,
the President delegated the
responsibility for performing functions
under the Act concerning direct
investment to the Secretary of
Commerce, who has redelegated it to
BEA. The BE-12, Benchmark Survey of
Foreign Direct Investment in the United
States, is a mandatory survey and is
conducted once every five years by
BEA, under the International Investment
and Trade in Services Survey Act, 22
U.S.C. 3101-3108 (the Act).

The benchmark survey covers the
universe of foreign direct investment in
the United States in terms of value, and
is BEA’s most comprehensive survey of
such investment in terms of subject
matter. Foreign direct investment in the
United States is defined as the
ownership or control, directly or
indirectly, by one foreign person
(foreign parent) of ten percent or more
of the voting securities of an
incorporated U.S. business enterprise or
an equivalent interest in an
unincorporated U.S. business
enterprise, including a branch.

The purpose of the benchmark survey
is to obtain universe data on the
financial and operating characteristics
of U.S. affiliates, and on positions and
transactions between U.S. affiliates and
their foreign parent groups (which are
defined to include all foreign parents
and foreign affiliates of foreign parents).
These data are needed to measure the
size and economic significance of
foreign direct investment in the United
States, measure changes in such
investment, and assess its impact on the
U.S. economy. Such data are generally
found in enterprise-level accounting
records of respondent companies. These
data are used to derive current universe
estimates of direct investment from
sample data collected in other BEA
surveys in nonbenchmark years. In
particular, they serve as benchmarks for
the quarterly direct investment
estimates included in the U.S.
international transactions and national
income and product accounts, and for
annual estimates of the foreign direct
investment position in the United States
and of the operations of the U.S.
affiliates of foreign companies.

BEA will make the survey available
via eFile, BEA’s electronic filing system,
in March 2012, for the convenience of
respondents who may wish to file as
soon as their 2012 fiscal year ends. BEA
will send printed survey forms to
potential respondents in March 2013;
responses will be due by May 31.

This proposed rule would amend 15
CFR 806.17 to set forth the reporting
requirements for the BE-12, Benchmark
Survey of Foreign Direct Investment in
the United States. The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
comment on proposed and/or
continuing information collections, as
required by the Paperwork Reduction
Act of 1995, 44 U.S.C. 3501-3520 (PRA).

Description of Changes

The proposed changes revise the
regulations and the survey forms for the
BE—-12 benchmark survey. These
amendments include changes in
reporting thresholds and data items
collected, as well as changes in form
design. Several of these amendments are
part of a larger program to align the data
collection program for multinational
companies with available resources.

If this proposed rule is made final,
U.S. affiliates would report their
information, regardless of industry, on
one of four forms—BE-12A, BE-12B,
BE-12C, or BE-12 Claim for Not Filing.
Data on U.S. affiliates that are banks,
bank holding companies, or financial
holding companies would be collected
on the same survey forms as data on
other U.S. affiliates, and the 2007
benchmark survey form BE-12 Bank
would be discontinued.

The amount of information required
to be reported by each U.S. affiliate is
determined by the size of the affiliate’s
assets, sales or gross operating revenue,
and net income. To minimize the
reporting burden on smaller U.S.
companies that are foreign owned, BEA
proposes to increase the reporting
thresholds for each of the forms. The
proposed reporting requirements for the
four forms are—

(a) Form BE-12(A)—Report for
majority-owned U.S. affiliates with total
assets, sales or gross operating revenues,
or net income greater than $300 million,
positive or negative. (For 2007, this
threshold was $175 million.) Form BE—
12A would replace 2007 benchmark
survey form BE-12 (Long Form) for
reporting the largest majority-owned
U.S. affiliates.

(b) Form BE-12(B)—Report for
majority-owned U.S affiliates with total
assets, sales or gross operating revenues,
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or net income greater than $60 million,
positive or negative, but not greater than
$300 million, positive or negative, and
minority-owned U.S. affiliates with total
assets, sales or gross operating revenues,
or net income greater than $60 million,
positive or negative. (For 2007, this
threshold was $40 million.) Form BE—
12B would replace 2007 benchmark
survey form BE-12 (Short Form) for
reporting smaller majority-owned U.S.
affiliates and minority-owned U.S.
affiliates that meet the reporting
threshold stated above.

(c) Form BE—12(C)—Report for U.S.
affiliates with total assets, sales or gross
operating revenues, or net income less
than or equal to $60 million, positive or
negative. Form BE-12C would replace
2007 benchmark survey form BE—12
Mini for reporting the smallest U.S.
affiliates.

(d) Form BE-12 Claim for Not
Filing—Report to be filed by U.S.
persons that are not subject to the
reporting requirements for the BE-12
benchmark survey, but have been
contacted by BEA concerning their
reporting status. The name of this form
remains unchanged from the 2007
benchmark survey.

In addition to the changes in the
reporting criteria, BEA proposes to add
and delete some items on the
benchmark survey forms. The following
items would be added to the benchmark
survey:

(1) Questions will be added regarding
the use of fair value accounting on the
balance sheet. Companies that indicate
that they did use fair value accounting
will be asked to provide the amount of
net property, plant, and equipment, of
total assets, and of total liabilities that
was recorded at fair value.

(2) Questions will be added to collect
information on assets, liabilities, and
interest receipts and payments that are
related to banking activities.

(3) Several check-box questions will
be added asking whether U.S. affiliates
purchased contract manufacturing
services from others or performed
contract manufacturing services for
others. They will also be asked whether
they owned the materials used in
contract manufacturing and if the
company that performed or purchased
the service was located in the United
States or abroad.

(4) A question will be added asking if
the U.S. affiliate has equity in its foreign
parent(s) (reverse investment). An item
will be added to collect voting percent,
equity percent, and the dollar amount of
the investment.

(5) Several check-box questions will
be added to ensure that certain types of
finance companies do not report

intercompany debt to BEA that is
already reported on Treasury
International Capital surveys.

BEA proposes to eliminate several
items from the benchmark survey. Many
of these items were eliminated from the
BE-15 Annual Survey of Foreign Direct
Investment in the United States
beginning with the 2008 survey. Others
are proposed for elimination because
they are no longer used, because the
information is collected on other
surveys conducted by BEA, or because
the quality of the data collected has
been poor. The items proposed to be
eliminated are: selected balance sheet
items; the breakdown of sales of services
to foreign persons into sales of services
to the foreign parent group, to foreign
affiliates owned by the affiliate, and to
other foreign persons; the breakdown of
employment and employee
compensation by occupational
classification; the breakdown of total
employee compensation into wages and
salaries and employee benefit plans;
data on the composition of external
finances; manufacturing employment by
state; gross property, plant, and
equipment by state; commercial
property by state; the location of the
primary U.S. headquarters of the U.S.
affiliate; number of employees covered
by collective bargaining agreements;
acres of U.S. land owned; basis (shipped
or charged) for trade data (check-box
questions); exports/imports shipped to/
by foreign affiliates owned by U.S.
affiliate by country of origin/destination
(as in the benchmark surveys for 2002
and earlier years, these columns will be
combined with the columns “shipped
to/by all other foreign persons”); and
withholding taxes on intercompany
interest payments and interest receipts.

In addition, BEA plans to rename (as
described above) and redesign the
survey forms. The new design will
incorporate improvements made to
other BEA surveys. Survey instructions
and data item descriptions will be
changed to improve clarity, make the
benchmark survey forms more
consistent with those of other BEA
surveys, and provide updated
information on accounting standards.

Survey Background

The BEA conducts the BE-12 survey
under the authority of the International
Investment and Trade in Services
Survey Act (22 U.S.C. 3101-3108),
hereinafter, “the Act.” Section 3103(b)
of the Act provides that “‘with respect to
foreign direct investment in the United
States, the President shall conduct a
benchmark survey covering year 1980, a
benchmark survey covering year 1987,
and benchmark surveys covering every

fifth year thereafter.” With respect to
foreign direct investment in the United
States, section 3103(b) also instructs the
BEA to:

(1) Identify the location, nature, and
magnitude of, and changes in total
investment by any foreign parent in
each of its U.S. affiliates and the
financial transactions between any
foreign parent and each of its U.S.
affiliates;

(2) Obtain (A) information on the
balance sheet U.S. affiliates of foreign
parents and related financial data, (B)
income statements, including the gross
sales by primary line of business (with
as much product line detail as is
necessary and feasible) of U.S. affiliates,
and (C) related information regarding
trade, including trade in both goods and
services, between the foreign parent and
each of its U.S. affiliates and between
each U.S. affiliate and any other person;

(3) Collect employment data showing
both the number of United States
employees of each U.S. affiliate and the
levels of compensation by industry;

(4) Obtain information on tax
payments by U.S. affiliates; and

(5) Determine, by industry, the total
dollar amount of research and
development expenditures by U.S.
affiliate, payments or other
compensation for the transfer of
technology between foreign parents and
their U.S. affiliates, and payments or
other compensation received by U.S.
affiliates from the transfer of technology
to other persons.

Executive Order 12866

This proposed rule has been
determined to be not significant for
purposes of E.O. 12866.

Executive Order 13132

This proposed rule does not contain
policies with Federalism implications
sufficient to warrant preparation of a
Federalism assessment under E.O.
13132.

Paperwork Reduction Act

This proposed rule contains a
collection-of-information requirement
subject to review and approval by OMB
under the PRA. The requirement will be
submitted to OMB for approval as a
reinstatement, with change, of a
previously approved collection under
OMB control number 0608—-0042.

Notwithstanding any other provisions
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA unless
that collection displays a currently valid
OMB control number.
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The BE-12 survey, as proposed, is
expected to result in the filing of reports
from approximately 19,950 U.S.
affiliates. The respondent burden for
this collection of information will vary
from one company to another, but is
estimated to average 9.7 hours per
response, including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Thus the total respondent burden for
this survey is estimated at 194,150
hours, compared to 209,650 hours for
the previous (2007) benchmark survey.
The decrease in burden hours is due to
a reduction in the number of data items
on the form which reduces the average
burden per form, and increased
reporting thresholds which allow more
respondents to file on shorter forms.

Comments are requested concerning:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the burden estimate;
(c) ways to enhance the quality, utility,
and clarity of the information collected;
and (d) ways to minimize the burden of
the collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.

Written comments regarding the
burden-hour estimates or other aspects
of the collection of information
requirements contained in the proposed
rule should be sent to both BEA and
OMB following the instructions given in
the ADDRESSES section above.

Regulatory Flexibility Act

The Chief Counsel for Regulation,
Department of Commerce, has certified
to the Chief Counsel for Advocacy,
Small Business Administration, under
the provisions of the Regulatory
Flexibility Act (RFA), 5 U.S.C. 605(b),
that this proposed rulemaking, if
adopted, will not have a significant
economic impact on a substantial
number of small entities. The changes
proposed in this rule are discussed in
the preamble and are not repeated here.

A BE-12 report is required of any U.S.
company in which a foreign person
owned or controlled, directly or
indirectly, 10 percent or more of the
voting securities if an incorporated U.S.
business enterprise, or an equivalent
interest if an unincorporated U.S.
business enterprise. Most small business
are not foreign owned and therefore
would not be required to submit a BE—
12 survey. However, for those small
businesses that are foreign owned, the

reporting burden is estimated to be
small.

The amount of information required
to be reported by each U.S. affiliate is
determined by the size of the affiliate’s
assets, sales, or net income or loss. To
minimize the reporting burden on
smaller U.S. companies that are foreign
owned and are required to report, BEA
proposes to increase the threshold for
reporting on Form BE-12A (the longest
form) from $175 million to $300 million
and on Form BE-12B from $40 million
to $60 million. All affiliates below $60
million will file on Form BE-12C (the
shortest form). The smallest affiliates
only file a few items on Form BE-12C;
BEA proposes to raise the threshold for
filing an abbreviated BE-12C from $15
million to $20 million.

Because those small businesses that
are impacted are subject to only
minimal recordkeeping burdens, the
Chief Counsel for Regulation certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 15 CFR Part 806

Economic statistics, Foreign
investment in the United States,
International transactions, Penalties,
Reporting and record keeping
requirements.

Dated: August 9, 2011.
J. Steven Landefeld,
Director, Bureau of Economic Analysis.

For reasons set forth in the preamble,
BEA proposes to amend 15 CFR part 806
as follows:

PART 806—DIRECT INVESTMENT
SURVEYS

1. The authority citation for 15 CFR
part 806 continues to read as follows:

Authority: 5 U.S.C. 301; 22 U.S.C. 3101—
3108; E.O. 11961 (3 CFR, 1977 Comp., p. 86),
as amended by E.O. 12318 (3 CFR, 1981
Comp., p. 173), and E.O. 12518 (3 CFR, 1985
Comp., p. 348).

2. Revise §806.17 to read as follows:

§806.17 Rules and regulations for BE-12,
Benchmark Survey of Foreign Direct
Investment in the United States—2012.

A BE-12, Benchmark Survey of
Foreign Direct Investment in the United
States, will be conducted covering 2012.
All legal authorities, provisions,
definitions, and requirements contained
in § 806.1 through §806.13 and
§806.15(a) through (g) are applicable to
this survey. Specific additional rules
and regulations for the BE-12 survey are
given in this section.

(a) Response required. A response is
required from persons subject to the
reporting requirements of the BE-12,

Benchmark Survey of Foreign Direct
Investment in the United States—2012,
contained in this section, whether or not
they are contacted by BEA. Also, a
person, or their agent, contacted by BEA
about reporting in this survey, either by
sending them a report form or by
written inquiry, must respond pursuant
to § 806.4. This may be accomplished
by:

y(l) Certifying in writing, by the due
date of the survey, to the fact that the
person is not a U.S. affiliate of a foreign
person and not subject to the reporting
requirements of the BE-12 survey;

2) Completing and returning the
“BE—12 Claim for Not Filing” by the due
date of the survey; or

(3) Filing the properly completed BE—
12 report—Form BE-12A, Form BE—-
12B, or Form BE-12C—by May 31,
2013.

(b) Who must report. A BE-12 report
is required for each U.S. affiliate, that is,
for each U.S. business enterprise in
which a foreign person (foreign parent)
owned or controlled, directly or
indirectly, 10 percent or more of the
voting securities in an incorporated U.S.
business enterprise, or an equivalent
interest in an unincorporated U.S.
business enterprise, at the end of the
business enterprise’s fiscal year that
ended in calendar year 2012. A BE-12
report is required even if the foreign
person’s ownership interest in the U.S.
business enterprise was established or
acquired during the 2012 reporting year.

(c) Forms to be filed. (1) Form BE-12A
must be completed by a U.S. affiliate
that was majority-owned by one or more
foreign parents (for purposes of this
survey, a “‘majority-owned” U.S.
affiliate is one in which the combined
direct and indirect ownership interest of
all foreign parents of the U.S. affiliate
exceeds 50 percent), if on a fully
consolidated basis, or, in the case of real
estate investment, on an aggregated
basis, any one of the following three
items for the U.S. affiliate (not just the
foreign parent’s share), was greater than
$300 million (positive or negative) at the
end of, or for, its fiscal year that ended
in calendar year 2012:

(i) Total assets (do not net out
liabilities);

(ii) Sales or gross operating revenues,
excluding sales taxes; or

(iii) Net income after provision for
U.S. income taxes.

(2) Form BE-12B must be completed
by:

y(i) A majority-owned U.S. affiliate if,
on a fully consolidated basis, or, in the
case of real estate investment, on an
aggregated basis, any one of the three
items listed in paragraph (c)(1) of this
section (not just the foreign parent’s
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share), was greater than $60 million
(positive or negative) but none of these
items was greater than $300 million
(positive or negative) at the end of, or
for, its fiscal year that ended in calendar
year 2012.

(ii) A minority-owned U.S. affiliate if,
on a fully consolidated basis, or, in the
case of real estate investment, on an
aggregated basis, any one of the three
items listed in paragraph (c)(1) of this
section (not just the foreign parent’s
share), was greater than $60 million
(positive or negative) at the end of, or
for, its fiscal year that ended in calendar
year 2012. (A “minority-owned” U.S.
affiliate is one in which the combined
direct and indirect ownership interest of
all foreign parents of the U.S. affiliate is
50 percent or less.)

(3) Form BE-12C must be completed
by a U.S. affiliate if, on a fully
consolidated basis, or, in the case of real
estate investment, on an aggregated
basis, none of the three items listed in
paragraph (c)(1) of this section for a U.S.
affiliate (not just the foreign parent’s
share), was greater than $60 million
(positive or negative) at the end of, or
for, its fiscal year that ended in calendar
year 2012.

(4) BE-12 Claim for Not Filing will be
provided for response by persons that
are not subject to the reporting
requirements of the BE-12 survey but
have been contacted by BEA concerning
their reporting status.

(d) Aggregation of real estate
investments. All real estate investments
of a foreign person must be aggregated
for the purpose of applying the
reporting criteria. A single report form
must be filed to report the aggregate
holdings, unless written permission has
been received from BEA to do
otherwise. Those holdings not
aggregated must be reported separately
on the same type of report that would
have been required if the real estate
holdings were aggregated.

(e) Due date. A fully completed and
certified Form BE-12A, BE-12B, BE—
12C, or BE-12 Claim for Not Filing is
due to be filed with BEA not later than
May 31, 2013.

[FR Doc. 2011-24267 Filed 9-20-11; 8:45 am]
BILLING CODE 3510-06-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 39 and 40
[Docket No. RM11-16—-000]

Transmission Relay Loadability
Reliability Standard

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: Pursuant to section 215 of the
Federal Power Act, the Commission
proposes to approve Reliability
Standard PRC-023-2 (Transmission
Relay Loadability) submitted to the
Commission for approval by the North
American Electric Reliability
Corporation (NERC), the Electric
Reliability Organization (ERO) certified
by the Commission. The proposed
Reliability Standard requires
transmission owners, generator owners,
and distribution providers to set relays
according to specific criteria in order to
ensure that the relays reliably detect and
protect the electric network from fault
conditions, but do not limit
transmission loadability or interfere
with system operators’ ability to protect
system reliability. The Commission
seeks comment from interested persons
on the proposed Reliability Standard.
The Commission also proposes to
approve NERC Rules of Procedure
Section 1700—Challenges to
Determinations. This proposed rule
provides registered entities a means to
challenge determinations made by
planning coordinators under Reliability
Standard PRC-023.

DATES: Comments are due November 21,
2011.

ADDRESSES: You may submit comments,
identified by docket number RM11-16—
000 and in accordance with the
requirements posted on the
Commission’s Web site, http//
www.ferc.gov. Comments may be
submitted by any of the following
methods:

o Agency Web site: http://ferc.gov.
Documents created electronically using
word processing software should be
filed in native applications or print-to-
PDF format and not in a scanned format,
at http://www.ferc.gov/docs-filing/
efiling.asp.

e Mail/Hand Delivery: Commenters
unable to file comments electronically
must mail or hand deliver their
comments to: Federal Energy Regulatory
Commission, Secretary of the
Commission, 888 First Street, NE.,

Washington, DC 20426. These
requirements can be found on the
Commission’s Web site, see, e.g., the
“Quick Reference Guide for Paper
Submissions,” available at http://
www.ferc.gov/docs-filing/efiling.asp or
via phone from FERC Online Support at
(202) 502—6652 or toll-free at 1-(866)
208-3676.

FOR FURTHER INFORMATION CONTACT:

Terence A. Burke (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 502—6498.

Kenneth U. Hubona (Technical
Information), Office of Electric
Reliability, Division of Reliability
Standards, Federal Energy Regulatory
Commission, 13511 Label Lane, Suite
203, Hagerstown, MD 21740, (301)
665—-1608.

SUPPLEMENTARY INFORMATION:
Notice of Proposed Rulemaking

September 15, 2011.

1. Pursuant to section 215 of the
Federal Power Act (FPA),? the
Commission proposes to approve
Reliability Standard PRC-023-2
(Transmission Relay Loadability)
submitted by the North American
Electric Reliability Corporation (NERC),
the Electric Reliability Organization
(ERO) certified by the Commission. The
proposed Reliability Standard requires
transmission owners, generation
owners, and distribution providers to
set load-responsive phase protective
relays according to specific criteria in
order to ensure that the relays reliably
detect and protect the electric network
from fault conditions, but do not limit
transmission loadability 2 or interfere
with system operators’ ability to protect
system reliability. The Commission
seeks comment from interested persons
on the proposed Reliability Standard.
The Commission also proposes to
approve NERC Rules of Procedure
Section 1700—Challenges to
Determinations also included in NERC’s
filing. This proposed rule provides
registered entities a means to challenge
determinations made by planning
coordinators under Reliability Standard
PRC-023.

I. Background
A. Relay Protection Systems

2. Protective relays are devices that
detect and initiate the removal of faults

116 U.S.C. 8240 (2006).

2In the context of the proposed Reliability
Standard, “loadability” refers to the ability of
protective relays to refrain from operating under
load conditions.
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on an electric system.? They are
designed to read electrical
measurements, such as current, Voltage,
and frequency, and can be set to
recognize certain measurements as
indicating a fault. When a protective
relay detects a fault on an element of the
system under its protection, it sends a
signal to an interrupting device(s) (such
as a circuit breaker) to disconnect the
element from the rest of the system.
Impedance relays are the most common
type of relays used to protect
transmission lines. They continuously
measure voltage and current on the
protected transmission line and operate
when the measured magnitude and
phase angle of the impedance (voltage/
current) falls within the settings of the
relay. Impedance relays can also
provide backup protection and
protection against remote circuit breaker
failure.

3. On March 18, 2010, the
Commission issued a Final Rule
approving Reliability Standard PRC—
023-1 (Transmission Relay Loadability),
a Standard that requires transmission
owners, generator owners, and
distribution providers to set load-
responsive phase protection relays
according to specific criteria to ensure
that the relays reliably detect and
protect the electric network from all
fault conditions, but do not operate
during non-fault load conditions.4 In
addition, under section 215(d)(5) of the
FPA, the Commission directed the ERO
to develop modifications to the
Standard to address certain issues
identified by the Commission. At issue
in the immediate proceeding is a revised
Reliability Standard that addresses our
directives in that order and will replace
the currently effective PRC-023-1.

B. Reliability Standard PRC-023-1 and
Order No. 733

4. Currently effective Reliability
Standard PRC-023-1 applies to relay
settings on (1) All transmission lines
and transformers with low-voltage
terminals operated or connected at or
above 200 kV; and (2) those
transmission lines and transformers
with low voltage terminals operated or
connected between 100 kV and 200 kV
that are designated by planning
coordinators as critical to the reliability

3 A “fault” is defined in the NERC Glossary of
Terms used in Reliability Standards as ““[a]n event
occurring on an electric system such as a short
circuit, broken wire, or an intermittent connection.”

4 Transmission Relay Loadability Reliability
Standard, Order No. 733, 130 FERC {61,221 (2010),
order on reh’g and clarification, Order No. 733-A,
134 FERC {61,127 (2011); clarified, Order No. 733—
B, 136 FERC 61,185 (2011). Order No. 733-B is
issuing concurrently with this Notice of Proposed
Rulemaking.

of the bulk electric system.> The
Reliability Standard consists of three
compliance requirements and
Attachment A. Requirement R1 requires
entities with certain transmission
facilities to set their relays according to
one of thirteen specific settings (sub-
parts R1.1 through R1.13) designed to
maximize loadability while maintaining
Reliable Operation of the bulk electric
system for all fault conditions.
Requirement R2 provides additional
obligations for entities that elect certain
settings. Requirement R3 requires
planning coordinators to designate
facilities, operated between 100 kV and
200 kV, that are critical to the reliability
of the bulk electric system and are
therefore subject to Requirement R1.
Attachment A specifies the protection
systems that are subject to and excluded
from the Standard’s Requirements.

1. Currently Effective Requirement R1

5. Requirement R1 states that each
transmission owner, generator owner,
and distribution provider subject to
Reliability Standard PRC-023-1 shall
use one of the criteria prescribed in sub-
parts R1.1 through R1.13 for any
specific circuit terminal to prevent its
phase protective relay setting from
limiting transmission system loadability
while maintaining reliable protection of
the bulk electric system for all fault
conditions.

6. In Order No. 733, the Commission
directed the ERO, under section
215(d)(5) of the FPA, to develop
modifications to Requirement R1 to: (1)
Require that transmission owners,
generator owners, and distribution
providers give their transmission
operators a list of transmission facilities
that implement sub-part R1.2;6 (2)
require entities that have protective
relays set pursuant to sub-part R1.10 to
verify that the limiting piece of
equipment is capable of sustaining the
anticipated overload for the longest
clearing time associated with a fault;?

5 Pursuant to section 40.3 of the Commission’s
regulations, all Commission-approved Reliability
Standards are available on NERC’s Web site at
http://www.nerc.com. See 18 CFR 40.3.

6 Order No. 733, 130 FERC {61,221 at P 186. sub-
part R.1.2 allows transmission owners, generation
owners and distribution providers to “‘set
transmission line relays so they do not operate at
or below 115 [percent] of the highest seasonal 15-
minute Facility Rating of a circuit (expressed in
amperes).” The Standard includes a footnote that
states “[w]hen a 15-minute rating has been
calculated and published for use in real-time
operations, the 15-minute rating can be used to
establish the loadability requirement for the
protective relays.”

71d. P 203. sub-part R.1.10 allows transmission
owners, generation owners and distribution
providers to set transformer fault protection relays
and transmission line relays on transmission lines

and (3) require the ERO to document,
subject to audit by the Commission, and
to make available for review to users,
owners, and operators of the Bulk-
Power System, by request, a list of those
facilities that have protective relays set
pursuant to sub-part R1.12.8

2. Currently Effective Requirement R2

7. Requirement R2 states that
transmission owners, generator owners,
and distribution providers that use a
circuit with the protective relay settings
determined by the practical limitations
described in specified R1 sub-parts must
use the calculated circuit capability as
the circuit’s facility rating and must
obtain the agreement of the planning
coordinator, transmission operator, and
reliability coordinator with the
calculated circuit capability.

3. Currently Effective Requirement R3

8. Requirement R3 requires planning
coordinators to designate which
transmission lines and transformers
with low-voltage terminals operated or
connected between 100 kV and 200 kV
are critical to the reliability of the bulk
electric system and therefore subject to
Requirement R1. Sub-part R3.1 requires
planning coordinators to have a process
to identify critical facilities. Sub-part
R3.1.1 specifies that the process must
consider input from adjoining planning
coordinators and affected reliability
coordinators. Sub-parts R3.2 and R3.3
require planning coordinators to
maintain a list of critical facilities and
provide it to reliability coordinators,
transmission owners, generator owners,
and distribution providers within 30
days of initially establishing it, and 30
days of any subsequent change.

9. Under section 215(d)(5) of the FPA,
the Commission directed the ERO to
modify Requirement R3 to: (1) Apply an
“add in” approach to sub-100 kV
facilities that are owned or operated by
currently registered entities or entities
that become registered entities in the
future, and are associated with a facility
that is included on a critical facilities

* * *ator

terminated only with a transformer
below the greater of:

[a.] 150 [percent] of the applicable maximum
transformer nameplate rating (expressed in
amperes), including the forced cooled ratings
corresponding to all installed supplemental cooling
equipment]; or]

[b.] 115 [percent] of the highest operator
established emergency transformer rating.

8]d. P 224. Sub-part R1.12 addresses setting
transmission line distance relays to a maximum of
125 percent of the apparent impedance (at the
impedance angle of the transmission line), subject
to specified constraints, when the transmission
line’s desired capability is limited by the
requirement to adequately protect the transmission
line.
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list defined by the Regional Entity; ° (2)
specify the test that planning
coordinators must use to determine
whether a sub-200 kV facility is critical
to the reliability of the Bulk-Power
System; 10 and (3) add the Regional
Entity to the list of entities that receive
a list of sub-200 kV facilities determined
by the planning coordinator to be
critical to the reliability of the bulk
electric system.? In addition, the
Commission directed the ERO to
develop an appeals process for entities
to challenge a criticality
determination.2

4. Currently Effective Attachment A

10. Attachment A to Reliability
Standard PRC-023-1 specifies which
protection systems are subject to and
excluded from the Standard’s
Requirements. Section 1 of Attachment
A provides that the Reliability Standard
applies to any protective functions that
can operate with or without time delay,
on load current, including but not
limited to: (1) Phase distance; (2) out-of-
step tripping; (3) switch-on-to-fault; (4)
overcurrent relays; and (5)
communication-aided protection
applications. Section 2 states that the
Reliability Standard requires evaluation
of out-of-step blocking schemes 13 to
ensure that they do not operate for faults
during the loading conditions defined in
the Standard’s Requirements. Finally,
section 3 expressly excludes certain
relay elements and protection systems
from the Reliability Standard’s
Requirements, such as relay elements
enabled only when other relays or
associated systems fail (e.g., overcurrent
elements enabled only during abnormal
system conditions or a loss of
communications) and protection relay
systems intended for the detection of
ground fault conditions or for protection
during stable power swings.

11. The Commission, under section
215(d)(5) of the FPA, directed the ERO
to modify Attachment A to: (1) Include
section 2 as an additional Requirement
with the appropriate violation risk
factor and violation severity level in the
Reliability Standard; 14 and (2) include
supervising relay elements on the list of
relays and protection systems that are

9]d. P 60.

10]d. P 69.

11]1d. P 237.

12]d. P 97.

13 “Out-of-step blocking” refers to a protection
system that is capable of distinguishing between a
fault and a power swing. If a power swing is
detected, the protection system, “blocks,” or
prevents the tripping of its associated transmission
facilities.

14]d. P 244.

specifically subject to the reliability
Standard.1®

5. Currently Effective Implementation
Plan

12. Reliability Standard PRG-023-1
established staggered effective dates for
various Requirements and facilities. The
Standard also included a footnote
(exceptions footnote) to the “Effective
Dates” section honoring temporary
exceptions from enforcement actions
approved by the NERC Planning
Committee before NERC proposed the
Reliability Standard.

13. In Order No. 733, the Commission
directed the ERO, under section
215(d)(5), to modify the Reliability
Standard to include an implementation
plan for sub-100 kV facilities 16 and to
remove the exceptions footnote from the
“Effective Dates’” section of the
Reliability Standard.1?

II. NERC Petition for Proposed
Reliability Standard PRC-023-2 and
Rule of Procedure, Section 1700—
Challenges to Determinations

14. In a March 18, 2011 filing (NERC
Petition), NERC requests Commission
approval of both its proposed Reliability
Standard PRC-023-2 (Transmission
Relay Loadability) and its proposed
NERC Rules of Procedure Section
1700—Challenges to Determinations.

15. NERC states that the proposed
Reliability Standard requires
transmission owners, generator owners,
and distribution providers to verify
relay loadability using methods that
achieve “the reliability goal of this
Standard in an effective and efficient
manner familiar to the responsible
entities.” 18 The proposed Standard also
applies to out-of-step blocking systems
as well as to load-responsive phase
protections systems. NERC specifically
identifies the benefits of proposed
Reliability Standard PRC-023-2, as
including (a) Consistent identification of
operationally critical circuits operated
below 200 kV that must comply with
the Requirements of the Standard, and
(b) providing transmission operators,
planning coordinators, reliability
coordinators, and the ERO with more
information regarding the criteria
selected by entities for verifying relay
loadability.1®

A. Reliability Standard PRC-023-2

16. Proposed Reliability Standard
PRC-023-2 contains six requirements

15]d. P 264.

16 [d. P 283.

17]1d. P 284.

18 NERC Petition at 42.
19 NERC Petition at 5.

with the stated purpose of ensuring that
protective relay settings do not limit
transmission loadability; do not
interfere with system operators’ ability
to take remedial action to protect system
reliability; and are set to reliably detect
all fault conditions and protect the
electrical network from these faults.20
The proposed Reliability Standard also
includes two attachments. Attachment
A specifies the protection systems that
are subject to and excluded from the
Standard’s Requirements. Attachment B
specifies the criteria for determining the
circuits which must comply with
Requirements R1 through R5.

1. Proposed Requirement R1

17. The ERO describes proposed
Reliability Standard PRC-023-2
Requirement R1 as follows:

Requirement R1 mandates that each
Transmission Owner, Generator Owner, and
Distribution Provider shall use any one of the
identified criteria (Requirement R1, criteria 1
through 13) for any specific circuit terminal
to prevent its phase protective relay settings
from limiting transmission system loadability
while maintaining reliable protection of the
[bulk electric system] for all fault conditions.
Each Transmission Owner, Generator Owner,
and Distribution Provider shall evaluate relay
loadability at 0.85 per unit voltage and power
factor angle of 30 degrees|.] 21

18. With the exception of clarifying
language and the addition of criterion
10.1, proposed Requirement R1 retains
the same criteria as currently existing
PRC-023-1. Criteria 1 through 13
prescribe specific criteria to be used for
certain transmission system
configurations. These criteria account
for the presence of devices such as
series capacitors and address circuit and
transformer thermal capability.

19. Criterion 1 specifies transmission
line relay settings based on the highest
seasonal facility rating using the 4-hour
thermal rating of a transmission line,
plus a design margin of 150 percent.
Criterion 2 allows transmission line
relays to be set so that they do not
operate at or below 115 percent of the
highest seasonal 15-minute facility
rating of a circuit, when a 15-minute
rating has been calculated and
published for use in real-time
operations. Criterion 3 allows
transmission line relays to be set so that
they do not operate at or below 115
percent of the maximum theoretical
power capability. Criterion 4 may be
applied where series capacitors are used
on long transmission lines to increase
power transfer. Criterion 5 applies in
cases where the maximum end-of-line

20 Reliability Standard PRC-023-2, Section A.3
(Purpose).
21 NERC Petition at 30.



Federal Register/Vol. 76, No. 183/ Wednesday, September 21, 2011/Proposed Rules

58427

three-phase fault current is small
relative to the thermal loadability of the
conductor. Criterion 6 may be used for
system configurations where generation
is remote from load busses or main
transmission busses.

20. Criterion 7 is appropriate for
system configurations that have load
centers that are remote from the
generation center. Criterion 8 applies to
system configurations that have one or
more transmission lines connecting a
remote, net importing load center to the
rest of the system. Criterion 9 applies to
the same system configuration, but
applies to the load end. Criterion 10 is
specific to transmission transformer
fault protective relays and transmission
lines terminated only with a
transformer. Criterion 11 may be used
for transformer overload protection
relays when criterion 10 cannot be met.
Criterion 12 may be used when the
circuits have three or more terminals.
The limited circuit loading capability
established by this criterion will become
the facility rating of the circuit. Finally,
criterion 13 is intended to apply when
otherwise supportable situations and
practical limitations are identified
under criteria 1 through 12.

21. Proposed Reliability Standard
PRC-023-2 modifies PRC-023-1 by
adding criterion 10.1 to address the
Commission’s directive that entities
with protective relays set pursuant to
criteria R1.10 must verify that the
limiting piece of equipment is capable
of sustaining the anticipated overload
for the longest clearing time associated
with a fault.22 The criterion requires
coordination so that settings on a
transformer’s load responsive relay do
not expose the transformer to a fault
level and duration that exceeds the
transformer’s mechanical withstand
capability.23 NERC states that, for
through-faults, it is not possible to set
fault protection relays to both meet the
relay loadability requirement in
criterion 10 and coordinate a
transformer’s thermal limits, but the
mechanical damage threshold is more
limiting than the thermal damage
threshold. Moreover, NERC states, the
permissible time duration to avoid
thermal damage is longer than the
maximum expected duration for which
a through-fault would remain before
being cleared by the protection system.

22]d. at 20.

23 The mechanical withstand capability is
determined on the basis of the transformer’s design
and the maintenance of that capability by the
owner. Maintenance would be an issue if, for
example, the moisture level in a transformer is
allowed to increase above the design value but still
within dielectric acceptance, the dielectric
withstand capability could be compromised.

Thus, requiring that transformer fault
protection relays are set to not expose
the transformer to a fault level and
duration that exceeds the transformer’s
mechanical withstand capability assures
the transformer will be capable of
withstanding an overload for the longest
clearing time associated with a fault on
the low-voltage side of the
transformer.24

22. NERC believes that Requirement
10.1 is equally effective and efficient as
the approach directed in Order No.
733.25 It states that as a result of design
constraints, transformers are more
limiting than other series elements with
regard to through-fault capability.
Accordingly, coordinating transformer
fault protection relays with the
transformer mechanical withstand
capability addresses the Commission’s
concerns underlying its directive even
though it does not reference the most
limiting piece of equipment. Because
the fault withstand capability of
terminal equipment is not always
readily available, requiring entities to
provide evidence that equipment in
series with the transformer is capable of
withstanding a through-fault current for
the expected duration, NERC argues, is
not necessary to address the
Commission’s concerns and places an
unnecessary burden on entities.26

2. Proposed Requirement R2

23. Proposed Reliability Standard
PRC-023-2 adds a new Requirement R2
that requires each transmission owner,
generation owner, and distribution
provider to set its out-of-step blocking
elements to allow tripping of phase
protective relays for faults that occur
during the loading conditions modeled
under Requirement R1. NERC states that
Requirement R2 has been added to
proposed Reliability Standard PRC—
023-2 to address the Commission’s
directive to include section 2 of PRC—
023—-1 Attachment A as an additional
Requirement with the appropriate
violation risk factor and violation
severity level.27 NERC has assigned this
proposed Requirement a high Violation
Risk Factor and a severe Violation
Severity Level reflecting the impact to
reliability of violating the Requirement.

3. Proposed Requirements R3, R4, and
R5

24. Requirement R3 in proposed
Reliability Standard PRG-023-2
renumbers and makes conforming edits
to Requirement R2 from PRC-023-1.

24]d. at 22-23.

25 Id. at 20-21.

26 Id. at 23.

27 NERC Petition at 24.

Proposed new Requirement R4 requires
an entity that chooses to use
Requirement R1 criterion 2 as the basis
for verifying transmission line relay
loadability to provide its planning
coordinator, transmission operator, and
reliability coordinator with an updated
list of circuits associated with those
transmission line relays at least once
each calendar year. Similarly, proposed
Reliability Standard PRC-023-2 adds a
new Requirement R5 that requires
entities that set transmission line relays
according to Requirement R1 criterion
12 to provide an updated list of the
circuits associated with those relays to
its Regional Entity at least once each
calendar year, to allow the ERO to
compile a list of all circuits that have
protective relays settings that limit
circuit capability. NERC states that new
Requirements R4 and R5, respectively,
address the Commission’s directives
relating to providing transmission
operators a list of transmission facilities
that implement criterion 2 and directing
that the ERO create a list of those
facilities that have protective relays set
pursuant to criterion 12.28

4. Proposed Requirement R6

25. Requirement R6 of proposed
Reliability Standard PRC-023-2
requires each planning coordinator to
conduct an assessment at least once
each calendar year (but no less
frequently than every 15 months) by
applying the criteria in Attachment B to
determine the circuits in its planning
coordinator area for which entities must
comply with Requirements R1 through
R5. Sub-part 6.1 requires the planning
coordinator to maintain a list of circuits
subject to PRC-023-2 per application of
Attachment B identifying the year in
which any criterion in Attachment B
applies. Sub-part 6.2 requires the
planning coordinator to provide the list
to all Regional Entities, reliability
coordinators, transmission owners,
generators owners, and distribution
providers within its planning
coordinator area within 30 calendar
days of establishing the initial list, and
30 days of any subsequent change
thereto. NERC states that the proposed
sub-part 6.2, formerly Requirement R3.3
in PRC-023-1, modifies the
Requirement in order to address the
Commission’s directive to add the
Regional Entity to the list of entities that
receive the list of critical facilities.29

5. Proposed Attachment A

26. Attachment A to proposed
Reliability Standard PRC-023-2

28 [d, at 23-24.
291d. at 24.
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includes a new section 1.6 that extends
the Standard’s applicability to include
phase overcurrent supervisory elements
(i.e., phase fault detectors) associated
with current-based, communication-
assisted schemes (i.e., pilot wire, phase
comparison, and line current
differential) where the scheme is
capable of tripping for loss of
communications. In addition,
conforming changes are made to
proposed section 2.1, formerly section
3.1 of the PRC-023-1, to recognize that
elements described in new section 1.6
are no longer excluded from the
proposed Standard’s scope. NERC states
that these changes have been made to
address the Commission’s directives to
include supervising relay elements on
the list of relays and protection systems
that are specifically subject to the
Reliability Standard.30

27. NERC states that it believes
proposed section 1.6 of Attachment A is
equally effective and efficient in
addressing the Commission’s concern as
the approach directed in Order No.
733.31 It states that modifying
Attachment A to extend the scope of the
proposed Reliability Standard to
include all supervising relays as
directed would have an unintended
negative impact on system reliability by
reducing the dependability and security
of certain protection system, e.g.,
supervising phase distance (impedance)
elements. It contends that the
description in section 1.6 is tailored to
avoid the negative impacts on reliability
that could occur with an overly broad
application of the proposed Standard to
supervising relays.32

6. Proposed Attachment B

28. Proposed Reliability Standard
PRC-023-2 adds an Attachment B to
specify six criteria that planning
coordinators must use to identify sub-
200kV facilities that, upon being so
identified, are required to comply with
the proposed Reliability Standard. The
proposed criteria identify facilities
using bright line criteria and analyses. A
facility meets the bright line criteria if
it:

¢ Is a monitored facility of a
permanent flowgate in the Eastern
Interconnection, a major transfer path
within the Western Interconnection, or
a comparable monitored facility in the
Quebec Interconnection, that has been
included to address reliability concerns
for loading of that circuit (Criteria B1);

e Is a monitored facility of an
interconnection reliability operating

30Id. at 25.
31]d.
32]d. at 26-27.

limit, where the limit was determined in
the planning horizon pursuant to
Reliability Standard FAC-010 (System
Operating Limits Methodology for
Planning Horizon) (Criteria B2); or

e Forms a path to supply off-site
power to a nuclear plant as established
in the nuclear plant interface
requirements pursuant to Reliability
Standard NUC-001 (Nuclear Plant
Interface Coordination) (Criteria B3).33

A facility is identified through the
analysis criteria if it:

o Isidentified through a sequence of
power flow analyses specified in
Attachment B and performed by the
planning coordinator (Criteria B4);

e Is selected by the planning
coordinator based on technical studies
or assessments other than those
specified above, in consultation with
the facility owner (Criteria B5); or

¢ Is mutually agreed upon for
inclusion by the planning coordinator
and the facility owner (Criteria B6).

NERC states that while the six criteria
presented in Attachment B vary from
some of the guidance provided in Order
No. 733, they nonetheless identify all
facilities that must be subject to
proposed Reliability Standard PRC—
023-2 in order to achieve the Standard’s
reliability objective.3¢ NERC further
reports that it is in the process of
applying the test to a representative
sample of utilities from each of the three
Interconnections and plans to file the
results of these tests by February 17,
2013. NERC plans to revise Attachment
B, if necessary, pending the results of
this test and clarifications made in
Order No. 733-A.35

29. Attachment B, unlike currently
effective Reliability Standard PRC-023—
1, does not state that the goal of
screening sub-200 kV facilities is to
identify those that are ““critical to the
reliability of the bulk electric system.”
Instead, NERC states that the test in
Attachment B ““is designed to identify
circuits that if tripped on relay
loadability following an initiating event
could contribute to undesirable system
performance similar to what occurred
during the August 2003 Blackout
* * * 36 This change in wording,
NERC states, eliminates potential
confusion regarding the use of the

33 As we stated previously, “[w]e would expect
that any [nuclear plant interface requirements]
agreed to between a nuclear plant generator
operator and transmission entity would include all
facilities needed to transmit offsite power and
auxiliary power to the nuclear facility. Mandatory
Reliability Standard for Nuclear Plant Interface
Coordination, 125 FERC {61,065, at P 51 (2008).

34NERC Petition at 14.

351d. at 13.

36 Id. at 15.

phrase “critical to the reliability of the
bulk electric system” in the context of
this Reliability Standard compared to
other Standards such as those
addressing critical infrastructure, and it
presents the same meaning in an equally
effective and efficient approach for
referring to the circuits identified
through the planning coordinators’
assessments.

30. The proposed Reliability Standard
also omits reference to sub-100 kV
facilities “‘that Regional Entities have
identified as critical to the reliability of
the [blulk [e]lectric [s]ystem” in favor of
referring to “transmission lines operated
below 100 kV and transformers with
low voltage terminal connected below
100 kV that are part of the [bulk electric
system].” NERC states that sub-100 kV
circuits identified by the Regional
Entities as critical facilities should be
included in the definition of the bulk
electric system and the proposed
language conveys the same meaning in
an equally effective and efficient
manner.37 This change in wording,
NERC states, responds to confusion
arising from the fact that very few such
facilities have, as yet, been identified.

31. NERC is taking a three phase
approach to addressing the various
directives in Order No. 733. Phase I is
intended to address directed
modifications to PRC—023-1. Phase II
entails development of a new Reliability
Standard addressing generator relay
loadability, and Phase III consists of
developing a new Reliability Standard
addressing protective relay operations
due to stable power swings. According
to the NERC Petition, transmission lines
that tripped unnecessarily during the
August 2003 Blackout did not trip as a
result of power swings up through the
tripping of the Argenta-Battle Creek and
the Argenta-Tompkins 345 kV lines, but
subsequent line trips were due to power
swings. While the power system did
experience stable swings following each
line trip prior to losing these two lines,
the swings were not of significant
magnitude and dampened quickly
allowing the system to return to a new
steady-state condition. For this reason,
NERC asserts that analysis using steady-
state base cases is the appropriate tool
to assess the potential for lines to trip
under similar conditions, and dynamic
base cases are the appropriate tool to
assess line tripping due to power
swings. NERC has elected to limit the
applicability test in Attachment B to
power flow analysis with steady-state
base cases and to address dynamic base
cases in its Phase III Reliability
Standard addressing power swings. This

37]d. at 16.
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election, NERC states, is an equally
efficient and effective approach to
addressing all facets of the unnecessary
line tripping caused by relay loadability
that occurred during the August 2003
Blackout.

32. Order No. 733 provided guidance
that a test to determine critical sub-200
facilities should include the same
simulations and assessments as the
Transmission Planning (TPL) Reliability
Standards. While the TPL Standards
permit manual system adjustments
between two contingencies, NERC
believes it is more informative, and in
line with the reliability objective, to
require testing of double contingencies
without such manual adjustments,
thereby modeling a situation in which
an operator fails to, or does not have
time to, make appropriate system
adjustments. This focused testing
exceeds the requirements of the TPL
Standards and, NERC asserts, is an
equally efficient and effective approach
to addressing the Commission’s concern
that the test must be sufficiently robust
to provide assurance that all appropriate
facilities are identified and made subject
to the Reliability Standard for the
Standard to achieve its purpose.

33. Order No. 733 also provided
guidance regarding elements of a
definition of desirable system
performance that must inform any test
to determine which sub-200 kV circuits
are critical to system reliability. The
Commission’s guidance stated, among
other things, that the power system
should maintain all facilities within
their applicable thermal (i.e., current),
voltage, or stability ratings (short time
ratings are applicable). NERC asserts
that it is most appropriate to focus on
avoiding thermal loading of
transmission circuits. In order to
achieve its reliability goal, NERC
believes, Reliability Standard PRC-023—
2 must apply to circuits whose relays
will be challenged by excessive thermal
loading to the point that a relay hampers
the system operator’s ability to take
remedial action. The system
performance measure in this test is less
rigorous than that required by TPL-003
(System Performance Following Loss of
Two or More BES Elements) because it
ignores voltage and stability ratings.
But, NERC points out that the
contingency condition in Attachment B
is more stringent than that in TPL-003
and the contingency and system
performance measure were developed
together in order to align with the
reliability objective of the proposed
Standard. NERC believes this test is an
equally effective and efficient approach
to addressing the Commission’s concern
regarding the rigorousness of the test.

7. Proposed Implementation Plan

34. NERC proposes staggered effective
dates for Reliability Standard PRC-023—
2, i.e., the mandatory compliance date
after an allotted implementation period,
for each of the Standard’s requirements.
The implementation plan provides 18
months for planning coordinators to
apply the criteria in Attachment B and
determine which sub-200 kV circuits
must be subject to the Standard. Those
entities responsible for compliance on
circuits identified by a planning
coordinator pursuant to Requirement R6
are provided until the first day of the
first calendar quarter 39 months
following notification to become
compliant, or until the first day of the
first calendar year in which any
criterion in Attachment B applies if the
planning coordinator indentifies the
circuit in an assessment of a future year
more than 39 months beyond the year
in which the assessment is conducted.

8. Violation Risk Factors/Violation
Severity Levels

35. To determine a base penalty
amount for a violation of a Requirement
within a Reliability standard, NERC
must first determine an initial range for
the penalty amount. To do so, NERC
assigns a violation risk factor to each
Requirement of a Reliability Standard
that relates to the expected or potential
impact of a violation of the Requirement
on the reliability of the Bulk-Power
System. NERC may propose either a
lower, medium, or high violation risk
factor for each Requirement. The
Commission has established guidelines
for evaluating the validity of each
violation risk factor assignment.38 NERC
also assigns each Requirement one of
four violation severity levels—low,
moderate, high, and severe—as
measurements for the degree to which
the requirement was violated in a
specific circumstance.3? NERC assigns
Requirements R1, R2, and R6 a “high”
violation risk factor, Requirement R3 a
“medium” violation risk factor, and
Requirements R4 and R5 a “lower”
violation risk factor. The NERC Petition
proposes violation severity levels for
each of the Requirements of proposed
Reliability Standard PRC-023-2.

B. NERC Rules of Procedure Section
1700—Challenges to Determinations

36. Proposed NERC Rules of
Procedure Section 1700—Challenges to

38 See North American Electric Reliability Corp.,
135 FERC {61,166 (2011); North American Electric
Reliability Corp.,119 FERC q 61,145, order on reh’g,
120 FERC { 61,145, at P 8-13 (2007).

39 See North American Electric Reliability Corp.,
135 FERC { 61,166; North American Electric
Reliability Corp., 123 FERC ] 61,284 (2008).

Determinations allows registered
entities to challenge a planning
coordinator’s determination made under
a Reliability Standard or terms defined
in the Glossary of Terms Used in NERC
Reliability Standards. Proposed Rule
1702 sets out the procedure for
challenging a determination by a
planning coordinator under Reliability
Standard PRC-023-2. It provides that a
registered entity is encouraged, but not
required, initially to meet with the
planning coordinator to resolve any
dispute. If the matter cannot be
resolved, the registered entity may
challenge the determination with the
appropriate Regional Entity, and if not
satisfied with the Regional Entity’s
decision, may appeal to NERC. Review
by NERC would initially be handled by
a panel appointed by the NERC Board
of Trustees. The Board of Trustees
would then have the authority, but not
the duty, to review the matter upon the
request of the planning coordinator or
registered entity. The final NERC
decision may then be appealed to the
applicable governmental authority, e.g.,
the Commission for appeals within the
United States.

III1. Discussion

37. We agree with NERC that the
proposed Reliability Standard PRC—
023-2 addresses the reliability gaps
identified in Order No. 733 that relate
specifically to Reliability Standard
PRC-023-1 and represents an
improvement in the Reliability
Standard. Accordingly, under section
215(d)(2) of the FPA, the Commission
proposes to approve the new Reliability
Standard, including its Violation Risk
Factors and Violation Severity Levels, as
just, reasonable, not unduly
discriminatory or preferential, and in
the public interest. Also, under section
215(f) of the FPA, the Commission
proposes to approve NERC Rule of
Procedure Section 1700—Challenges to
Determinations as just, reasonable, not
unduly discriminatory or preferential,
in the public interest, and satisfying the
requirements of section 215(c) of the
FPA. NERC reports that it is in the
process of applying the test set forth in
Attachment B to a representative sample
of utilities from each of the three
Interconnections and will file the results
of these tests in a report on or before
February, 2013 (Report). In order to
better understand the practical
application of the test, the Commission
proposes to direct the ERO to address
specific matters described below in the
Report.

38. Based on our review of NERC'’s
petition and accompanying information,
we propose to find that the proposed
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Reliability Standard and NERC Rule of
Procedure Section 1700—Challenges to
Determinations adequately address the
directed modifications set forth in Order
No. 733 regarding Reliability Standard
PRC-023-1. Specifically, we propose to
find that proposed Reliability Standard
PRC-023-2 and the proposed NERC
Rule of Procedure address the following
Order No. 733 directives: (1) Adopt an
“add in” approach to sub-100 kV
facilities and modify Requirement R3 to
specify the test planning coordinators
must use to determine whether a sub-
200 kV facility is critical to reliability;
(2) establish a mechanism for registered
entities to challenge criticality
determinations; (3) require applicable
entities to notify transmission operators
of facilities that implement sub-
requirement R1.2; (4) modify sub-
requirement R1.10 to require
verification that the limiting piece of
equipment can sustain the anticipated
overload; (5) direct the ERO to
document facilities that have protective
relays set pursuant to sub-requirement
R1.12; (6) add Regional Entities to the
list of those that receive the critical
facilities list pursuant to sub-
requirement 3.3; (7) include section 2 of
Attachment A as an additional
Requirement; (8) revise section 1 of
Attachment A to include supervising
relay elements associated with the
identified reliability concern subject to
the Standard; (9) create an
implementation plan for sub-100 kV
facilities; and (10) remove the
exceptions footnote from the “Effective
Dates” section. In light of the manner in
which it addresses these directives, the
proposed Reliability Standard
represents an improvement in
transmission relay loadability.

39. Attachment A to the proposed
Reliability Standard has been modified
to extend coverage of the Standard to
phase overcurrent supervisory elements
associated with current-based,
communication-assisted schemes
capable of tripping for loss of
communications. While the description
of the supervisory elements is more
specific than the directive in Order No.
733,20 the proposed Attachment A
reflects industry comment regarding the
potential for unintended, negative
reliability consequences that could arise
from an overly broad description. In
light of the explanation provided and
our reliability concern,*! we consider
the proposed alternative solution to be
an equally effective and efficient

40 QOrder No. 733, 130 FERC { 61,221 at P 264.
41]d, P 251.

approach to addressing the
Commission’s reliability concerns.

40. Transmission relay loadability is
important to ensuring the reliability of
the Bulk-Power System. The ERO has
proposed changes to currently effective
Reliability Standard PRC-023-1 on
many issues, including (1) Extending its
coverage to communication assisted
supervising elements and out-of-step
blocking schemes; (2) requiring that a
uniform test is applied consistently by
planning coordinators utilizing their
judgment to identify sub-200 kV circuits
to which the Reliability Standard must
apply; (3) requiring that load responsive
transformer fault protection relays be set
to reflect the transformer’s mechanical
withstand capability; and (4) ensuring
communication regarding the ratings
used to verify transmission facility relay
loadability. These changes extend and
strengthen the reliability benefits
currently effective Reliability Standard
PRC-023-1 was designed to achieve.

41. Attachment B to the proposed
Reliability Standard specifies the test
planning coordinators are required to
use to determine whether a sub-200 kV
facility is critical to reliability. NERC
states that it plans to revise the test, if
necessary, based on the results of this
testing and the clarifications regarding
the test made in Order No. 733—A.42 The
Commission seeks to better understand
the implementation and effects of
Requirement R6, and criteria B4 and B5,
as they are used to identify
operationally critical sub-200 kV
facilities.

Questions Regarding Test to Determine
Critical Sub-200 kV Facilities

42. Criterion B4 of Attachment B
requires application of proposed
Reliability Standard PRC-023-2 to any
circuit identified through a specified set
of power flow analyses performed by
planning coordinators. Planning
coordinators must apply their
engineering judgment in the simulation
of double contingency combinations in
order to determine which combinations
of contingencies result in undesirable
tripping. In guidance given in Order No.
733, the Commission stated that for
Category C contingencies (i.e., events
resulting in the loss of two or more
elements) desirable system performance
includes, among other things, the
maintenance of all facilities within their
applicable thermal, voltage, or stability
ratings (short time ratings are
applicable).#® An impedance relay reads
the magnitude and phase angle of both
the current and voltage quantities, and

42NERC Petition at 13.

43 Order No. 733, 130 FERC ] 61,221 at P 84.

if the combination results in an
apparent impedance that encroaches or
penetrates the relay’s operational
settings, the relay is susceptible to
undesirable tripping. The performance
standard proposed in Attachment B
requires the planning coordinator to
monitor thermal ratings but does not
consider the other parameters that could
result in a relay trip event without high
currents.

43. NERC states that though ““the
system performance measure in this test
is less stringent than required for
Category C contingencies in TPL-003, it
is important to note that the
contingency itself is more stringent than
a Category C contingency [because it
does not allow manual system
adjustments between the two
contingencies as does a Category C
contingency], and the contingency and
system performance measure have been
developed together * * * .’ 44 However,
the standard is silent as to the rigor of
the simulations other than requiring the
planning coordinators to apply their
engineering judgment. We propose that
the ERO address in the Report whether
the power system assessment proposed
in criterion B4 includes the critical
system conditions utilized under
Reliability Standard TPL—003-0
Requirement R1.3.2 45 and whether
applicable entities evaluate relay
loadability under the B4 criterion
consistent with Requirement R1 which
requires, in part, that they “evaluate
relay loadability at 0.85 per unit voltage
and a power factor angle of 30 degrees”
in addition to applicable current
criteria. If the evaluation uses other per
unit voltage and power factor angle
assumptions, we propose that the
Report include a comparison of results
obtained from those that would be
achieved were the assumptions
consistent with Requirement R1.

44. Criterion B5 of Attachment B
requires compliance with the proposed
Reliability Standard with respect to a
“circuit * * * selected by the Planning
Coordinator based on technical studies
or assessments, other than those
specified in criteria B1 through B4, in
consultation with the Facility owner.”
The Commission proposes that the
Report comment on what “technical
studies or assessments” planning
coordinators use to identify critical
facilities.

45. According to the NERC Petition,
“[d]uring the standard development

44 NERC Petition at 19.

45 Reliability Standard TPL-003-0 Requirement
R1.3.2 provides that a transmission planner
assessment shall “[c]over critical system conditions
and study years as deemed appropriate by the
responsible entity.”
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process, a number of industry comments
expressed concern with potential
confusion regarding use of the phrase
‘critical to the reliability of the bulk
electric system’ in the context of PRC—
023-1 versus other standards such as
those addressing critical
infrastructure.” 46 As a result, the
proposed Requirement R6 omits that
phrase and refers instead to circuits “for
which Transmission Owners, Generator
Owners, and Distribution Providers
must comply with Requirements R1
through R5.” In contrast, however, the
Blackout Report used the phrase
“operationally significant,”” and the test
in Attachment B is “designed to identify
circuits that if tripped on relay
loadability following an initiating event
could contribute to undesirable system
performance similar to what occurred
during the August 2003 Blackout.” 47
Notwithstanding the various phrases
used to describe the reliability objective,
the NERC Petition indicates that the test
is intended to identify all circuits in a
planning coordinator’s area that could
have an operational impact on the
reliability of the bulk electric system.
The Commission proposes that the
Report assess whether Attachment B is
sufficiently comprehensive to capture
all such circuits.

Summary

46. In summary, the Commission
proposes to approve proposed
Reliability Standard PRC-023-2 as just,
reasonable, not unduly discriminatory
or preferential, and in the public
interest. We also propose to approve
proposed NERC Rules of Procedure
Section 1700—Challenges to
Determinations as just, reasonable, not
unduly discriminatory or preferential,
in the public interest, and satisfying the
requirements of section 215(c) of the
FPA. In addition, the Commission
proposes that NERC addresses in the
Report questions regarding the system
assessment simulations and results of
the power flow analyses criterion in the
proposed test for critical facilities.

IV. Information Collection Statement

47. The Office of Management and
Budget (OMB) regulations require
approval of certain information
collection requirements imposed by
agency rules.#8 Upon approval of a
collection(s) of information, OMB will
assign an OMB control number and
expiration date. Respondents subject to
the filing requirement of this rule will

46 NERC Petition at 15.
471d.
485 CFR 1320.11.

not be penalized for failing to respond
to these collections of information
unless the collections of information
display a valid OMB control number.
The Paperwork Reduction Act (PRA)49
requires each federal agency to seek and
obtain OMB approval before
undertaking a collection of information
directed to ten or more persons, or
continuing a collection for which OMB
approval and validity of the control
number are about to expire.5°

48. The Commission is submitting
these reporting and recordkeeping
requirements to OMB for its review and
approval under section 3507(d) of the
PRA. Comments are solicited on the
Commission’s need for this information,
whether the information will have
practical utility, the accuracy of
provided burden estimates, ways to
enhance the quality, utility, and clarity
of the information to be collected, and
any suggested methods for minimizing
the respondent’s burden, including the
use of automated information
techniques.

49. This Notice of Proposed
Rulemaking proposes to approve
Reliability Standard PRC-023-2
(Transmission Relay Loadability) which
will replace currently effective
Reliability Standard PRC-023-1
approved by the Commission in Order
No. 733. Rather than creating entirely
new requirements regarding the setting
of protective relays, the proposed
Reliability Standard instead modifies
and improves the existing Reliability
Standard. Thus this proposed
rulemaking does not impose entirely
new burdens on the effected entities.
For example, the currently effective
Reliability Standard PRC-023-1
requires transmission owners,
generation owners, and distribution
providers to each have evidence to show
that each of its transmission relays are
set according to one of the criteria in
criteria R1.1 through R1.13. Similarly,
proposed Reliability Standard PRC—
023-2 requires transmission owners,
generation owners, and distribution
providers to have evidence that each of
its transmission relays is set according
to one of the 13 criteria in Requirement
R1 but adds that each such entity shall
also have evidence that relays set
according to criterion 10 do not expose
the transformer to fault levels and
durations beyond those indicated in the
Standard. Thus, the recordkeeping
obligations for some Requirements are
more specific but not necessarily more

4944 U.S.C. 3501-20.

5044 U.S.C. 3502(3)(A)(1), 55 U.S.C. 3507(a)(3).
51 Under its applicability provisions, proposed
Reliability Standard applies to specified circuits

expansive than those of currently
effective Reliability Standard PRC-023—
1. However, proposed PRC-023-2 does
add new Requirements, each of which
has new recordkeeping obligations.

50. Proposed Requirement R2 will
require each transmission owner,
generator owner, and distribution
provider to have evidence that its out-
of-step blocking elements are set in
accordance with the Standard, and
proposed Requirements R4 and R5 will
require those same entities to maintain
evidence that they have informed the
appropriate parties of their updated lists
of certain circuits. Under Requirement
R6, planning coordinators will be
required to execute a test for
applicability of the Standard as set forth
in Attachment B and retain analyses,
calculation summaries, or study reports
to evidence execution of the test,
whereas under the currently effective
PRC-023-1, a test was required but only
the results needed to be retained.
Because an unspecified test is currently
required to be carried out on facilities
operated at between 100 kV and 200 kV
under currently effective Reliability
Standard PRC-023-1, for purposes of
this analysis, we assume that there is
little additional cost for planning
coordinators to implement and
document that portion of the test.
However, the proposed Requirement R6
imposes the new burdens of performing
the test on sub-100 kV facilities,
maintaining appropriate records, and
distributing the list of circuits identified
by the test to Regional Entities.

51. Public Reporting Burden: Our
estimate below regarding the number of
respondents is based on the NERC
compliance registry as of July 29, 2011.
According to the NERC compliance
registry, there are 335 transmission
owners, 793 generation owners, 553
distribution providers, and 72 planning
coordinators. However, under NERC’s
compliance registration program,
entities may be registered for multiple
functions, so these numbers incorporate
some double counting. The net number
of entities responding will be
approximately 645 entities registered as
a transmission owner, a distribution
provider, or a generation owner that is
also a transmission owner and/or a
distribution owner, and 72 planning
coordinators.5! The estimated burden
for the requirements in this Order
follow:

such that very few, if any, generator owners that are
not also a transmission owner and/or a distribution
provider will be subject to the Standard.
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. . respondents responses per Average burden hours per response 52
Changes to FERC-725G data collection annually respondent 3) (1 Qo;rxs 3
1) @

R1 criterion 1.10: TOs, GOs, and DPs 645 1 | Analysis for compliance documents—S8 ... 5,160
must analyze and document criterion Record Retention—2 ............ccccoevevvcenene 1,290
1.10 compliance.

R2: TOs, GOs, and DPs must perform 645 1 | Analysis for compliance documents—S8 ... 5,160
analysis and retain evidence of compli- Record Retention—2 ..........ccccccocveeienennee 1,290
ance.

R4 and R5: TOs, GOs, and DPs must 645 1 | Reporting (dist. of list}—10 6,450
distribute updated lists and retain evi- Record Retention—10 ..........cccocooveevieeenne 6,450
dence that lists were distributed.

R6: PC must perform assessment, dis- 72 1 | Reporting (assessment and dist. of list}— 1,440
tribute list of circuits and retain evi- 20. 720
dence of testing and distribution 53. Record Retention—10 .

LI} ¢ | B S E PP PUPPTRTRIOt 27,960

Information Collection Costs: The
Commission seeks comments on the
costs to comply with these requirements
and recordkeeping burden associated
with Reliability Standard PRC-023-2.

e Total Annual Hours for Collection:
(Reporting and Record Retention) =
27,960 hours.

e Total Estimated Reporting/Analysis
Cost = 18,210 hours @ $120/hour =
$2,185,200.

e Total Estimated Record Retention
Cost = 9,750 hours @ $28/hour =
$273,000.

e Total Estimated Annual Cost
(reporting + Record Retention) 5% =
$2,458,200.

e Title: Mandatory Reliability
Standards for the Bulk-Power System.

e Action: FERC 725G, Proposed
Modification to FERC-725G.

e OMB Control No: 1902—-0252.

¢ Respondents: Business or other for
profit, and/or not for profit institutions.

e Frequency of Responses: On
occasion.

e Necessity of the Information: This
proposed rule would approve a revised
Reliability Standard that modifies an
existing requirement regarding setting
protective relays according to specific
criteria in order to ensure that the relays
reliably detect and protect the electric
network from all fault conditions, but
do not limit transmission loadability or
interfere with system operators’ ability
to protect system reliability. Proposed
Reliability Standard PRC-023-2

52 The burden hours are based on estimates that
the Commission has used for similar reporting
requirements.

53 This applies to the portion of R6 that deals with
testing for sub-100 kV facilities as described in the
text. In addition it includes burden hours associated
with adding Regional Entities to the list of entities
to receive a list of circuits from the planning
coordinator.

54 The hourly reporting cost is based on the
estimated cost of an engineer to implement the
requirements of the rule. The record retention cost
comes from Commission staff research on record
retention requirements.

requires entities to set transmission
relays according to specified criteria and
to retain evidence of compliance. It also
requires planning coordinators to
implement a test to determine which
sub-200 kV facilities are critical to the
reliability of the power system and
subjects such facilities to the
requirements of the proposed Standard.
The proposed Reliability Standard
requires entities to maintain records
subject to review by the Commission
and NERC to ensure compliance with
the Reliability Standard.

e Internal review: The Commission
has reviewed the requirements
pertaining to the proposed Reliability
Standard for the Bulk-Power System
and determined that the proposed
requirements are necessary to meet the
statutory provisions of the Energy Policy
Act of 2005. These requirements
conform to the Commission’s plan for
efficient information collection,
communication and management within
the energy industry. The Commission
has assured itself, by means of internal
review, that there is specific objective
support for the burden estimates
associated with the information
requirements.

52. Interested persons may obtain
information on the reporting
requirements by contacting: Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426
[Attention: Ellen Brown, Office of the
Executive Director, e-mail:
DataClearance@ferc.gov, Phone: (202)
502—-8663, fax: (202) 273—-0873].
Comments on the requirements of this
order may also be sent to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503 [Attention: Desk
Officer for the Federal Energy
Regulatory Commission]. For security
reasons, comments should be sent by e-
mail to OMB at oira_submission@omb.
eop.gov. Please reference OMB Control

Number 1902-0252 and the docket
number of this Order in your
submission.

V. Environmental Analysis

53. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.35 The actions proposed
here fall within the categorical
exclusion in the Commission’s
regulations for rules that are clarifying,
corrective or procedural, for information
gathering, analysis, and
dissemination.5¢ Accordingly, neither
an environmental impact statement nor
environmental assessment is required.

VI. Regulatory Flexibility Act Analysis

54. The Regulatory Flexibility Act of
1980 (RFA) 57 generally requires a
description and analysis of proposed
and final rules that will have significant
economic impact on a substantial
number of small entities. The RFA
mandates consideration of regulatory
alternatives that accomplish the stated
objectives of a proposed order and that
minimize any significant economic
impact on a substantial number of small
entities. The Small Business
Administration’s (SBA) Office of Size
Standards develops the numerical
definition of a small business.?8 The
SBA has established a size standard for
electric utilities, stating that a firm is
small if, including its affiliates, it is
primarily engaged in the transmission,
generation and/or distribution of
electric energy for sale and its total
electric output for the preceding twelve

55 Regulations Implementing the National
Environmental Policy Act, Order No. 486, 52 FR
47897 (Dec. 17, 1987), FERC Stats. & Regs.
Regulations Preambles 1986—-1990 { 30,783 (1987).

56 18 CFR 380.4(a)(5).

575 U.S.C. 601-612.

5813 CFR 121.101.
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months did not exceed four million
megawatt-hours.59

55. Proposed Reliability Standard
PRC-023-2 modifies currently existing
Reliability Standard PRC-023—1 which
requires applicable entities to set
protective relays according to specific
criteria, to communicate about such
settings with specified entities, and to
conduct assessments to determine the
applicability of the Standard to 100-200
kV facilities. The proposed standard
modifies PRC-023-1 by (1) Increasing
communication and documentation
requirements, (2) extending the
applicability of the Standard to formerly
excluded relays, and (3) standardizing
the terms of the assessment whose terms
were formerly not specified. In addition,
proposed PRC-023-2 extends the
current requirement that planning
coordinators annually assess which
100-200 kV circuits must be brought
into compliance with the Standard and
will require planning coordinators to
carry out the assessment with respect to
some sub-100 kV facilities.

56. Comparison of the NERC
compliance registry with data submitted
to the Energy Information
Administration on Form EIA-861
indicates that perhaps as many 103
transmission owners, 329 distribution
providers, 46 generation owners, and 8
planning coordinators qualify as small
entities. However, under NERC’s
compliance registration program,
entities may be registered for multiple
functions, so these numbers incorporate
some double counting. The net number
of registered entities that qualify as
small entities responding to this rule
will be approximately 339 entities
registered as a transmission owner, a
distribution provider, or a generation
owner that is also a transmission owner
and/or a distribution provider, and 8
planning coordinators. The proposed
rule directly affects each of the small
entities. Therefore, FERC has
determined that this proposed rule will
have an impact on a substantial number
of small entities. However, the
Commission has determined that the
impact on entities affected by the
proposed rule will not be significant.
The Commission estimates that in order
to comply with the Standard’s
modification of existing requirements
each of the small entities registered as
planning coordinators will face a cost of
$2,680 and each of the remaining small
entities (transmission owners,
distribution providers, or generation
owners that are also transmission
owners and/or distribution providers)
will face a cost of $3,512. Accordingly,

5913 CFR 121.201, Sector 22, Utilities & n. 1.

the Commission determines that the
incremental cost of Reliability Standard
PRC-023-2 (going from PRC-023-1 to
PRC-023-2) is minimal, and should not
present a significant operating cost to
any of the small entities.

57. Based on this understanding, the
Commission certifies that this
Reliability Standard will not have a
significant economic impact on a
substantial number of small entities.
Accordingly, no regulatory flexibility
analysis is required.

58. The Commission invites comment
from members of the public regarding
the accuracy of the certification
provided here, the economic analysis,
and its underlying assumptions.

VII. Comment Procedures

59. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due November 21, 2011.
Comments must refer to Docket No.
RM11-16-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments.

60. Commenters may submit
comments, identified by Docket No.
RM11-16-000 and in accordance with
the requirements posted on the
Commission’s Web site, http://www.
ferc.gov. Comments may be submitted
by any of the following methods:

o Agency Web site: Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format, and not in a scanned format, at
http://www.ferc.gov/docs-filing/
efiling.asp.

e Mail/Hand Delivery: Commenters
unable to file comments electronically
must mail or hand deliver their
comments to: Federal Energy Regulatory
Commission, Secretary of the
Commission, 888 First Street, NE.,
Washington, DC 20426. These
requirements can be found on the
Commission’s Web site, see, e.g., the
“Quick Reference Guide for Paper
Submissions,” available at http://
www.ferc.gov/docs-filing/efiling.asp or
via phone from FERC Online Support at
(202) 502-6652 or toll-free at 1 (866)
208-3676.

61. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

VIII. Document Availability

62. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

63. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

64. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at (202) 502-6652 (toll
free at 1 (866) 208—3676) or e-mail at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502-8659. E-mail the
Public Reference Room at
public.referenceroom@ferc.gov.

By direction of the Commission.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2011-24167 Filed 9-20-11; 8:45 am]
BILLING CODE 6717-01-P

POSTAL SERVICE
39 CFR Part 121

Proposal To Revise Service Standards
for First-Class Mail, Periodicals, and
Standard Mail

AGENCY: Postal Service™,

ACTION: Advance notice of proposed
rulemaking; request for comments.

SUMMARY: The Postal Service seeks
public comment on a proposal to revise
the service standard regulations
contained in 39 CFR part 121. Among
other things, the proposal involves
eliminating the expectation of overnight
service for First-Class Mail and
Periodicals, and, for each of these
classes, narrowing the two-day delivery
range and enlarging the three-day
delivery range. One major effect of the
proposal would be to facilitate a
significant consolidation of the Postal
Service’s processing and transportation
networks.
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DATES: Comments must be received on
or before October 21, 2011.

ADDRESSES: Written comments should
be mailed to Manager, Industry
Engagement and Outreach, United
States Postal Service, 475 L’Enfant
Plaza, SW., Room 4617, Washington, DC
20260. Comments also may be
transmitted via e-mail to
industryfeedback@usps.com. Copies of
all comments will be available for
inspection and photocopying at the
Postal Service Headquarters Library, 475
L’Enfant Plaza, SW., 11th Floor North,
Washington, DC 20260, between 9 a.m.
and 4 p.m., Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Anthony Frost, Industry Engagement
and Outreach, 202-268-8093; or Emily
Rosenberg, Network Analytics, 202—
268-5585.

SUPPLEMENTARY INFORMATION: The Postal
Service’s processing and transportation
networks were developed, over many
decades of growing mail volumes,
largely to achieve service standards for
First-Class Mail and Periodicals,
particularly their overnight service
standards. In Section 302 of the Postal
Accountability and Enhancement Act of
2006, Congress found that the Postal
Service’s networks were larger than
necessary and directed the Postal

Service to consolidate its infrastructure
to better align with changing conditions.
Since then, the Postal Service has
vigorously pursued operational
consolidation opportunities to reduce
excess capacity in its networks.

During the same time period,
however, mail volumes have declined
substantially, such that the Postal
Service’s processing and transportation
networks exhibit more excess capacity
in relation to current and projected mail
volumes than previously anticipated. As
a result of the sharp revenue declines
associated with falling volumes, as well
as other statutorily mandated costs, the
Postal Service has experienced
significant financial losses for the past
four years. Unfortunately, further
network consolidations (beyond those
that have already been performed or are
currently under study), which are
necessary to align the Postal Service’s
infrastructure with current and
projected mail volumes and to bring
operating costs in line with revenues,
will for the most part be unachievable
without a relaxation of certain service
standards for First-Class Mail,
Periodicals, and Standard Mail. The
Postal Service is therefore exploring a
proposal (the Proposal) to revise these
service standards.

I. Proposed Service Standard Revisions

The Postal Service established its
current service standards for market-
dominant products on December 19,
2007, in accordance with 39 U.S.C.
3691. The service standards for First-
Class Mail, as set forth in 39 CFR 121.1,
range from 1 to 3 delivery days for mail
that travels within the contiguous
United States, and 1 to 5 delivery days
for mail that originates or destinates in
Alaska, Hawaii, or the U.S. territories.
One aspect of the Proposal would be to
revise 39 CFR 121.1 such that the
service standards for First-Class Mail
that travels within the contiguous
United States would become 2 to 3
delivery days. Similarly, the service
standards for First-Class Mail that
originates or destinates in Alaska,
Hawaii, or the U.S. territories would
become 2 to 5 delivery days.

In other words, the Postal Service
would eliminate the expectation of
overnight service for First-Class Mail,
narrow the two-day delivery range, and
enlarge the three-day delivery range.
These changes would apply to all First-
Class Mail, including letters, flats, and
parcels.® The potential impact of the
Proposal on First-Class Mail is
illustrated below:

PROPORTION OF FIRST-CLASS MAIL VOLUME BY SERVICE STANDARD

Current Proposed
(percent) (percent)
ToQAY o vervreeeeeeeeeeeee et eet e et eetee s et et er e e et enten e e e et en e e s e et eneen s s et en e e e e st en s e et ensen s et st ensenae s en s e s enantensensesnsenaensetreas 415 0
26.6 50.6
31.6 491
0.3 0.3
<0.1 <0.1

Because service standards for a
portion of Periodicals are linked to
First-Class Mail service standards, the
Postal Service would revise the
Periodicals service standards as well. As
specified in 39 CFR 121.2, the service
standards for Periodicals presently
range from 1 to 9 delivery days within
the contiguous United States. Under the
Proposal, the service standards for both
end-to-end and destination-entry
Periodicals within the contiguous
United States would be revised to a
range of 2 to 9 delivery days.

The substantial consolidation of the
mail processing network made possible
by the above service standard revisions

1 As the Postal Service stated when it established
the current service standards, “there are finite
limits in the level of service standard differentiation
that can be effectively managed on the workroom
floors of a complex logistical network.” Modern
Service Standards for Market-Dominant Products,

would result in the elimination of some
facilities at which Standard Mail users
currently enter mail. In particular, it is
possible that Area Distribution Centers
(ADCs) would no longer be available for
entering mail. Therefore, it is possible
that the Proposal could require a
revision to the current service standard
for end-to-end Standard Mail entered at
ADCs, as set forth in 39 CFR 121.3(a)(2).
The exact nature of this revision is
presently unclear.

In addition, although the service
standards for other Postal Service
products would not be revised, all
Postal Service products could
experience changes in specific 3-digit

72 FR 72221 (Dec. 19, 2007). Therefore, any service
standard revisions adopted by the Postal Service
will continue to apply at the class level.

2While competitive products’ service standards
are not published, the transit times for competitive

ZIP Code origin-destination pairs’
transit times. The changed transit times
would remain within the current ranges
set forth in each product’s service
standards.2

II. Changes to Mail Processing and
Transportation Networks

If the Postal Service were to revise
service standards as described above, it
could significantly improve operating
efficiency and lower the operating costs
of its mail processing and transportation
networks. To meet overnight service
standards for First-Class Mail,
processing facilities currently initiate
their primary and secondary sortation

products would remain within the overall ranges
that are marketed for those products (such as 1-2
delivery days for Express Mail, and 1-3 delivery
days for Priority Mail).
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cycles well into the evening and early
morning hours. In particular, processing
facilities generally run their Delivery
Point Sequencing programs (DPS)
between 12:30 a.m. and 7 a.m. DPS is
the sortation of the next day’s
destinating letter- and flat-shaped mail
pieces into the precise order in which
they will be delivered on carrier routes.
After mail is run through DPS, it is
transported to delivery units, where it is
taken by carriers for delivery. The
processing window for DPS operations
is set late in the night so that all
originating First-Class Mail collected
from a processing facility’s overnight
service area on a particular day can
reach the facility before DPS is run that
night. This is done to ensure that the
portion of the originating First-Class
Mail that destinates in the facility’s
service area is run through DPS that
night and delivered by carriers the next
day, fulfilling that mail’s overnight
service standard. Thus, the arrival time
of First-Class Mail with an overnight
service standard largely dictates the
start time for DPS processing.

By eliminating overnight service
standards for First-Class Mail, and thus
eliminating the need for processing
facilities to wait into the night for mail
collected during the day to reach the
facilities, the Postal Service could move
the time for its primary and secondary
sortations to much earlier in the day.
Under the Proposal, the Postal Service
would institute earlier critical entry
times and redesign its network so that
mail that needs to be processed on a
particular day would reach mail
processing facilities by 8 a.m.
Consequently, the Postal Service could
begin running DPS at noon. Thus, DPS
could be run for 16 hours (12 p.m. to 4
a.m.) instead of 6.5 hours (12:30 a.m. to
7 a.m.) each day.

The Postal Service could also reduce
the amount of manual casing that occurs
at delivery units. Currently, some First-
Class Mail Flats and Periodicals whose
zones are processed on the Flats
Sequencing System (FSS) arrive at mail
processing facilities too late to be sorted
by FSS. Because some of these mail
pieces have an overnight service
standard, they are sorted on the same
night to the carrier route level and then
transported to delivery units. As a
result, these pieces require manual
casing at delivery units. Under the
revised service standards, such pieces
would arrive at processing facilities in
time for the next day’s FSS sortation,
thereby eliminating manual casing of
such pieces at delivery units.

The Postal Service believes that, with
the longer processing windows and
other changes described above, it could

consolidate mail processing operations
from over 500 locations currently to
fewer than 200 locations, resulting in
lower facilities costs and significant
labor workhour savings.3 It could also
reduce the total amount of machinery
needed to run DPS, on a national level,
by approximately one-half. This would
allow for greater reliance on machinery
that incurs lower maintenance costs.

In addition, the Postal Service could
improve the efficiency of its
transportation network. To meet the
current service standards, a large
proportion of the Postal Service’s mail
trucks operate at low levels of capacity.
With a reduced number of processing
locations and longer processing
windows, the Postal Service could
reduce the number of mail trucks it
needs and ensure that more of those
trucks operate at higher levels of
capacity.

The Postal Service believes that the
consolidations and reductions described
above would result in an infrastructure
that better aligns with current and
projected mail volumes and would lead
to significant cost containment
opportunities.

I11. Effects of the Proposal

The Postal Service has listed briefly
below several major effects that the
Proposal may have:

e The reduced availability of
locations at which drop ship discounts
may be applied could require changes to
commercial mailers’ transportation
networks. For national mailers, this
could result in cost savings, given that
they would transport mail to fewer
locations. For regional and local
mailers, the reduced availability of
business mail entry units and drop ship
locations could cause additional costs, if
they have to transport mail over longer
distances.

o Commercial mailers who use
products that have zone-based pricing
may experience price changes, if the
locations at which they currently enter
mail are eliminated and the nearest
available locations are within different
3-digit ZIP Codes.

e Commercial mailers of First-Class
Mail, Periodicals, and Standard Mail
who seek to have their mail reach
recipients on specific delivery days may
have to restructure their production
cycles to align with the changed critical

3 The effects of the Proposal would be limited to
the approximately 460 Processing and Distribution
Centers, Customer Service Facilities, Logistics and
Distribution Centers, Surface Transfer Centers, and
associated Annexes. The Proposal should not affect
Network Distribution Centers, Air Mail Centers,
Remote Encoding Centers, and International Service
Centers.

entry times and reduced number of
entry points.

e While some commercial mailers
could effectively maintain same-day
processing and overnight delivery by
restructuring their production cycles to
align with the changed critical entry
times, this would not be possible for
retail First-Class Mail customers,
because mail pieces dropped off at blue
collection boxes and other retail
collection points before 8 a.m. would
not be collected and transported to
processing locations in time for same-
day processing.

¢ The longer processing windows
could enhance the reliability of the
Postal Service in meeting the revised
service standards.

IV. Request for Comments

The Postal Service requests comments
on all aspects of the Proposal. In
particular, the Postal Service solicits
comments on the effects that the
Proposal could have on senders and
recipients of First-Class Mail,
Periodicals, and Standard Mail, as well
as any potential effects on users of other
mail classes. Mail users are encouraged
to comment on the nature and extent of
costs or savings they might experience
as a result of the changes described in
this notice, as well as any additional
possible benefits they foresee.
Comments explaining how mail users
might change their mailing practices or
reliance on the mail if the Proposal is
implemented also are encouraged. The
provision of empirical data supporting
any cost-benefit analysis also would be
useful. In addition, the Postal Service
seeks suggestions on how to modify the
Proposal to better serve mail users.
Further, the Postal Service requests mail
users’ views regarding the application of
the policies and requirements of title 39
of the U.S. Code, particularly sections
101, 403, 404, and 3691, to the Proposal
and to service standard revisions
generally.

The Postal Service intends to consider
comments received in response to this
notice as it determines whether and
how to amend its service standard
regulations. This request for comments
is being pursued in concert with other
customer and public outreach activities,
through mailer and other organizations,
and through consultation with
individual customers and groups of
customers. If the Postal Service should
decide to move forward with the
Proposal, it will publish a proposed rule
in the Federal Register and solicit
public comment. It also would request
an advisory opinion from the Postal
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Regulatory Commission pursuant to 39
U.S.C. 3661(b).

Stanley F. Mires,

Attorney, Legal Policy & Legislative Advice.
[FR Doc. 2011-24149 Filed 9-20-11; 8:45 am]
BILLING CODE 7710-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2011-0002; Internal
Agency Docket No. FEMA-B-1218]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Proposed rule.

SUMMARY: Comments are requested on
the proposed Base (1% annual-chance)
Flood Elevations (BFEs) and proposed
BFE modifications for the communities
listed in the table below. The purpose
of this proposed rule is to seek general
information and comment regarding the
proposed regulatory flood elevations for
the reach described by the downstream
and upstream locations in the table
below. The BFEs and modified BFEs are
a part of the floodplain management
measures that the community is
required either to adopt or to show
evidence of having in effect in order to
qualify or remain qualified for
participation in the National Flood
Insurance Program (NFIP). In addition,
these elevations, once finalized, will be
used by insurance agents and others to
calculate appropriate flood insurance
premium rates for new buildings and
the contents in those buildings.

DATES: Comments are to be submitted
on or before December 20, 2011.
ADDRESSES: The corresponding
preliminary Flood Insurance Rate Map

(FIRM) for the proposed BFEs for each
community is available for inspection at
the community’s map repository. The
respective addresses are listed in the
table below.

You may submit comments, identified
by Docket No. FEMA-B-1218, to Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—-4064, or (e-mail)
luis.rodriguez1@dhs.gov.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—4064, or (e-mail)
luis.rodriguez1@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) proposes to make
determinations of BFEs and modified
BFEs for each community listed below,
in accordance with section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).

These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are the minimum that are required.
They should not be construed to mean
that the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and also are
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in those
buildings.

Comments on any aspect of the Flood
Insurance Study and FIRM, other than
the proposed BFEs, will be considered.
A letter acknowledging receipt of any
comments will not be sent.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Executive Order 12866, Regulatory
Planning and Review. This proposed
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866, as amended.

Executive Order 13132, Federalism.
This proposed rule involves no policies
that have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This proposed rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
proposed to be amended as follows:

PART 67—[AMENDED]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.4 [Amended]

2. The tables published under the
authority of § 67.4 are proposed to be
amended as follows:

* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
# Depth in feet above
. . N round
State City/town/county Source of flooding Location /\Eleva%ion in meters
(MSL)
Existing Modified
Unincorporated Areas of Washington County, Alabama
Alabama ................ Unincorporated Tombigbee River .............. Approximately 1,056 feet downstream of None +35
Areas of Wash- the railroad.
ington County.
Approximately 2.1 miles upstream of the None +36
railroad.
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* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
# Depth in feet above
ground
A Elevation in meters
(MSL)

State City/town/county Source of flooding Location**

Existing Modified

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.
ADDRESSES

Unincorporated Areas of Washington County
Maps are available for inspection at 45 Court Street, Chatom, AL 36518.

City of DeCordova, Texas

Texas ...ccccovveennenne City of DeCordova | Brazos River ........cccccc...... Approximately 100 feet downstream of None +695
the Lusk Branch confluence.
Approximately 1.1 miles upstream of the None +695

Lusk Branch confluence.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
City of DeCordova
Maps are available for inspection at 5301 Country Club Drive, Granbury, TX 76049.

* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
# Depth in feet above
Flooding source(s) Location of referenced elevation** ground Communities affected
A Elevation in feet (LTD)

Effective Modified

Hawaii County, Hawaii

Kamuela Stream .................. At the Lower Lanimaumau Stream confluence ............ A2701 A2703 | Hawaii County.
Approximately 0.4 mile upstream of Kinohou Street ... None A2770
Lower Lanimaumau Stream .. | Approximately 1.9 miles downstream of the Kamuela None A2619 | Hawaii County.
Stream confluence.
Approximately 790 feet upstream of Mamalahoa High- A2861 A2863
way.
Pacific Ocean .........c.cccecueenee. Easternmost corner of the Island of Hawaii (in a None A4 | Hawaii County.

clockwise direction); Lowest elevation located at
approximately 1.2 miles southwest of the intersec-
tion of Queen Kaahumanu Highway and Pu’'U
Pohaku Road.

Northeast corner of the Island of Hawaii (in a clock- None A57
wise direction); Highest elevation located at ap-
proximately 1.8 miles southeast of the intersection
of Hawaii Belt Mamalahoa Highway and Ohai Road.

Palai Stream .........ccocevvieennn. At the upstream side of Kinoole Street ............coceeenee. None A197 | Hawaii County.
At the upstream side of Keone Street ...........ccceeeenee. None A7
Palai Stream A .......ccccoeeeenen. At the Palai Stream confluence ..........cccceviiiieinicennen. None A388 | Hawaii County.
Approximately 105 feet upstream of Haihai Street ...... None A500
Shallow Flooding ......c..ccccuee.. Approximately 2.8 miles northeast of the intersection None #2 | Hawaii County.
of Ka'Ulu Street and ’Ahinahina Place.
Shallow Flooding ........cccccuee.. Approximately 1,025 feet west of the intersection of None #2 | Hawaii County.

Waikoloa Beach Drive and Naupaka Kai Place.
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Flooding source(s)

Location of referenced elevation**

* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
# Depth in feet above
ground
A Elevation in feet (LTD)

Communities affected

Effective Modified

Shallow Flooding ........cccccuee.. Approximately 1.6 miles northwest of the intersection None #2 | Hawaii County.
of Queen Kaahumanu Highway and Otec Road.

Shallow Flooding ........ccccceueue Approximately 1.4 miles northwest of the intersection None #2 | Hawaii County.
of Pao’0O Street and A’U Lepe Street.

Shallow Flooding ........cccccuee.. Approximately 1.7 miles northwest of the intersection None #1 | Hawaii County.
of Pao’O Street and A’U Lepe Street.

Shallow Flooding ......c.cccccuee.. Approximately 1.9 miles northwest of the intersection None #1 | Hawaii County.
of Pao’O Street and A’U Lepe Street.

Shallow Flooding ........ccccceueue Approximately 2.5 miles northwest of the intersection None #1 | Hawaii County.
of Pao’O Street and A’U Lepe Street.

Shallow Flooding .......cccccuee.. Approximately 2.5 miles southwest of the intersection None #2 | Hawaii County.
of Prince Kuhio Boulevard and Lanikai Drive.

Shallow Flooding ........ccccceueue Approximately 0.4 mile southwest of the intersection None #2 | Hawaii County.
of Aoao Avenue and Akahi Avenue.

Shallow Flooding ..........cccee.. At the intersection of Kai Avenue and Elima Avenue .. None #1 | Hawaii County.

Shallow Flooding ........cccccuee.. Approximately 1.9 miles southwest of the intersection None #2 | Hawaii County/
of Hawaii Belt Mamalahoa Highway and Kaohe
Road.

Shallow Flooding .......cccccu.... Approximately 3.5 miles northeast of the intersection None #1 | Hawaii County.
of Ka’Ulu Street and "Ahinahina Place.

Shallow Flooding ......c.cccccueee. Approximately 1,625 feet northwest of the intersection None #2 | Hawaii County.
of South Kaniku Drive and Konane Street.

Shallow Flooding ........ccccceueue Approximately 3.1 miles northwest of the intersection None #1 | Hawaii County.
of Pao’0O Street and A’'U Lepe Street.

Shallow Flooding ........ccccceueue Approximately 2.0 miles southwest of the intersection A10 #2 | Hawaii County.
of Hawaii Belt Mamalahoa Highway and Ke Ala O
Keawe Road.

Shallow Flooding ......c.cccccuue.. Approximately 370 feet southwest of the intersection None #3 | Hawaii County.
of Nohoana Place and Nohoana Street.

Shallow Flooding ......c..ccccuee.. Approximately 500 feet southeast of the intersection None #1 | Hawaii County.
of Mamalahoa Highway and Waikelehua Place.

Shallow Flooding ......c..ccccuee.. Approximately 150 feet south of the intersection of None #1 | Hawaii County.
West Kawailani Street and Launa Street.

Shallow Flooding ........cccccuee.. Approximately 3.6 miles southwest of the intersection None #1 | Hawaii County.
of Queen Kaahumanu Highway and Pu’U Pohaku
Road.

Shallow Flooding ........ccccccueue Approximately 1,260 feet south of the intersection of None #1 | Hawaii County.
Mamalahoa Highway and Cheesebro Lane.

Shallow Flooding ........ccccccueue Approximately 2.2 miles southwest of the intersection None #2 | Hawaii County.
of Palena’Aina Place and Nana Uka Place.

Shallow Flooding ........ccccccueue Approximately 1.3 miles southwest of the intersection None #2 | Hawaii County.
of Queen Kaahumanu Highway and Pu‘U Pohaku
Road.

Shallow Flooding ......c.cccccuee.. Approximately 3.5 miles southwest of the intersection None #1 | Hawaii County.
of Queen Kaahumanu Highway and Pu‘U Pohaku
Road.

Shallow Flooding ........ccccccueue Approximately 715 feet southwest of the intersection None #1 | Hawaii County.
of Mamalahoa Highway and Kipahele Street.

Shallow Flooding ........ccccccueue Approximately 990 feet northwest of the intersection None #2 | Hawaii County.
of Kahilu Road and Mana Road.

Shallow Flooding ........ccccccueue Approximately 8.3 miles southwest of the intersection None #1 | Hawaii County.
of Chain of Craters Road and Hilina Pali Road.

Shallow Flooding ........ccccccueue Approximately 1,730 feet northwest of the intersection None #2 | Hawaii County.
of South Kaniku Drive and Mauna Lani Point Drive.

Shallow Flooding ........ccccccueue Approximately 300 feet northwest of the intersection None #1 | Hawaii County.
of Ainaola Drive and Ainalako Road.

Shallow Flooding ........ccccccueue Approximately 730 feet southwest of the intersection None #2 | Hawaii County.
of Haihai Street and Ho’'Omalu Street.

Shallow Flooding ........ccccccueue Approximately 250 feet southwest of the intersection None #3 | Hawaii County.
of Haihai Street and Kaiao Street.

Shallow Flooding ........ccccccueue Approximately 470 feet southwest of the intersection None #2 | Hawaii County.
of Keone Street and Palakiko Street.

Shallow Flooding ........ccccccueue Approximately 1.4 miles northeast of the intersection None #2 | Hawaii County.
of Paku’l Street and Nehe Street.

Shallow Flooding ........ccccccueue Approximately 0.5 mile west of the intersection of None #1 | Hawaii County.
Kakapa Place and Lae Kikaua Mauka Place.

Unnamed Stream No. 1 ........ Approximately 1,050 feet downstream of ‘Ainahua None A2800 | Hawaii County.
Alanui Road.
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Flooding source(s)

Location of referenced elevation**

* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
# Depth in feet above
ground
A Elevation in feet (LTD)

Communities affected

Effective Modified
Approximately 260 feet upstream of Mamalahoa High- None A2913
way.
Unnamed Stream No. 3 ........ At the Unnamed Stream No. 1 confluence .................. None A2836 | Hawaii County.
Approximately 0.5 mile upstream of Mamalahoa High- None A2954
way.
Upper Lanimaumau Stream .. | At the Unnamed Stream No. 1 confluence .................. None A2839 | Hawaii County.
Approximately 1.0 mile upstream of Mamalahoa High- A3212 A3248
way.
Waiakea Stream (upstream) | Approximately 475 feet upstream of Kawailani Street AT A472 | Hawaii County.
Approximately 1,620 feet upstream of Kupulau Road ~628 A629
Waiakea Stream/Waiakea Approximately 460 feet upstream of Mohouli Street .... AB3 A54 | Hawaii County.
Flood Control Channel
(downstream).
Approximately 380 feet downstream of Komohana A304 A306
Street.

*National Geodetic Vertical Datum.
+North American Vertical Datum.

# Depth in feet above ground.

A Elevation in feet (LTD).

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

Hawaii County

ADDRESSES

Maps are available for inspection at the Hawaii County Department of Public Works, 101 Pauahi Street, Suite 7, Hilo, HI 96720.

Cole County, Missouri, and Incorporated Areas

Boggs Creek .......ccccvveeunnnn.

Boggs Creek Tributary 1 .......

Dickerson Creek .........ccc.u.....

Dickerson Creek Tributary 1

Dickerson Creek Tributary 2

East Branch Wears Creek ....

Frog Hollow Tributary

Grays Creek .....ccccocveveennenne

Grays Creek Tributary 4 .......

Grays Creek Tributary 5 .......

At the upstream side of Missouri Pacific Railroad .......

Approximately 475 feet upstream of U.S. Route 50 ....

At the Boggs Creek confluence

Approximately 1,150 feet upstream of McCarty Street

Approximately 1,600 feet downstream of Henwick
Lane.

Approximately 1,400 feet upstream of the U.S. Route
50 West exit ramp.
At the Dickerson Creek confluence .........ccccceeveereennen.

Approximately 0.47 mile upstream of U.S. Route 50B
West.
At the confluence with Dickerson Creek ......................

Approximately 170 feet upstream of Turnberry Drive ..

At the Wears Creek confluence ..........cccceecveeievnicennen.

Approximately 80 feet upstream of Mesa Avenue

At the Wears Creek confluence ..........cccceecveeievnicennen.

Approximately 115 feet upstream of Sardonyx Drive ..

Approximately 0.75 mile upstream of the Missouri
River confluence.

Approximately 285 feet downstream of Missouri Pa-
cific Railroad.
At Scott Station Lane

Approximately 950 feet upstream of Catalina Drive ....
At the Grays Creek confluence ..........ccccevveiiennienennen.

Approximately 0.57 mile upstream of Schumate
Chapel Road.

+555 +558
None +633
+555 +559
None +573
None +600
+723 +725
+647 +648
None +669
+700 +697
None +738
+561 +557
None +606
+615 +614
+644 +640
+561 +560
None +567
None +580
None +685
None +561
None +578

City of Jefferson City, Un-
incorporated Areas of
Cole County.

City of Jefferson City.

City of St. Martins, Unin-
corporated Areas of
Cole County.

City of St. Martins, Unin-
corporated Areas of
Cole County.

City of Jefferson City, Un-
incorporated Areas of
Cole County.

City of Jefferson City.
City of Jefferson City.
City of Jefferson City, Un-

incorporated Areas of
Cole County.

City of Jefferson City, Un-
incorporated Areas of
Cole County.

Unincorporated Areas of
Cole County.
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Flooding source(s)

Location of referenced elevation**

* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
# Depth in feet above
ground
A Elevation in feet (LTD)

Communities affected

Effective Modified
Grays Creek Tributary 6 ....... At the Grays Creek confluence ............cccceeiieiinnn. +562 +561 | City of Jefferson City.
Approximately 800 feet downstream of Belair Drive .... +565 +564
Meadows Creek (backwater From the Missouri River confluence to approximately +566 +568 | Unincorporated Areas of
effects from Missouri 1,200 feet upstream of State Route 179. Cole County.
River).
Meadows Creek Tributary 2 From the Meadows Creek confluence to approxi- +566 +568 | Unincorporated Areas of
(backwater effects from mately 650 feet upstream of State Route 179. Cole County.
Missouri River).
Missouri River .........ccccceeeeeee At the Osage County boundary .........cccecvveriieneninenne. +548 +551 | City of Jefferson City, Un-
incorporated Areas of
Cole County.
At the Moniteau County boundary .........ccccceeieiiiienen. +573 +574
Moniteau Creek Tributary 1 From the Moniteau Creek confluence to approxi- +572 +573 | Unincorporated Areas of
(backwater effects from mately 0.63 mile upstream of State Route 179. Cole County.
Missouri River).
Moniteau Creek Tributary 2 From the Moniteau Creek confluence to approxi- +568 +570 | Unincorporated Areas of
(backwater effects from mately 0.58 mile upstream of State Route 179. Cole County.
Missouri River).
Moreau River (backwater ef- | From the Missouri River confluence to approximately +552 +553 | City of Jefferson City.
fects from Missouri River). 750 feet downstream of Missouri Pacific Railroad.
Moreau River Tributary 6 ...... At the upstream side of Green Meadow Drive ............ +568 +571 | City of Jefferson City.
Approximately 600 feet downstream of Tanner Bridge None +611
Road.
Mud Creek West (backwater | From the Missouri River confluence to approximately +568 +569 | Unincorporated Areas of
effects from Missouri 0.61 mile upstream of the Missouri River con- Cole County.
River). fluence.
North Branch Wears Creek .. | At the Wears Creek confluence ..........cccccecveenivrieennnn. +561 +557 | City of Jefferson City.
Approximately 650 feet upstream of Jaycee Drive ...... None +622
Osage River (backwater ef- At the Osage County boundary ..........ccccceevveeieenienennen. +548 +551 | City of Taos, Unincor-
fects from Missouri River). porated Areas of Cole
County.
Approximately 9.3 miles upstream of U.S. Route 50 ... +550 +551
Osage River Tributary 47 From the Osage River confluence to approximately +548 +551 | Unincorporated Areas of
(backwater effects from 1,600 feet upstream of Big Meadows Road. Cole County.
Missouri River).
Rising Creek ......cccccvvevrieeennn. At the Missouri River confluence ..........cccoceeveirinenen. +550 +552 | City of Jefferson City, City
of Taos, Unincorporated
Areas of Cole County.
Approximately 2,000 feet upstream of the U.S. Route None +561
50 East exit ramp.
Rising Creek Tributary 4 ....... At the Rising Creek confluence .........ccccceviiineiniecennen. +551 +552 | City of Jefferson City.
Approximately 250 feet downstream of Stertzer Road +551 +557
Rock Creek North (backwater | From the Missouri River confluence to approximately +567 +569 | Unincorporated Areas of
effects from Missouri 0.70 mile upstream of State Route 179. Cole County.
River).
Sanford Creek (backwater ef- | From the Osage River confluence to approximately +548 +551 | Unincorporated Areas of
fects from Missouri River). 1,200 feet upstream of U.S. Route 50 East. Cole County.
Wears Creek ......cccevevevueenen. At the Missouri River confluence ...........cccoceeviiinenen. +556 +557 | City of Jefferson City.
Approximately 0.44 mile upstream of Edgewood Drive None +683
Workman Creek (backwater From the Missouri River confluence to approximately +564 +566 | Unincorporated Areas of
effects from Missouri 0.47 mile upstream of State Route 179. Cole County.
River).

*National Geodetic Vertical Datum.
+North American Vertical Datum.

# Depth in feet above ground.
A Elevation in feet (LTD).

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street SW., Washington, DC 20472.

City of Jefferson City

ADDRESSES

Maps are available for inspection at City Hall, 320 East McCarty Street, Jefferson City, MO 65101.

City of St. Martins

Maps are available for inspection at City Hall, 6909 A Business 50 West, Jefferson City, MO 65109.

City of Taos
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Flooding source(s)

Location of referenced elevation**

* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
# Depth in feet above

groun
A Elevation in feet (LTD)

round Communities affected

Effective

Modified

Maps are available for inspection at City Hall, 4909 Countryside Park, Jefferson City, MO 65101.

Unincorporated Areas of Cole County

Maps are available for inspection at the Cole County Courthouse, 301 East High Street, Jefferson City, MO 65101.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: September 9, 2011.
Sandra K. Knight,
Deputy Associate Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.
[FR Doc. 2011-24287 Filed 9-20-11; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R2-ES-2010-0085; MO
922110-0-0009-B4]

RIN 1018—-AX12

Endangered and Threatened Wildlife
and Plants; Listing and Designation of
Critical Habitat for the Chiricahua
Leopard Frog

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
reopening of the public comment period
on the March 15, 2011, proposed
threatened status for the Chiricahua
leopard frog (Lithobates chiricahuensis)
and proposed designation of critical
habitat under the Endangered Species
Act of 1973, as amended (Act). We are
proposing to revise the primary
constituent elements (PCEs) and
designate as critical habitat an
additional 331 acres (133 hectares) for
the Chiricahua leopard frog in Catron
and Sierra Counties, New Mexico. We
also announce the availability of a draft
economic analysis and draft
environmental assessment of the
proposed designation of critical habitat
for Chiricahua leopard frog and an
amended required determinations
section of the proposal. We are
reopening the comment period to allow
all interested parties an opportunity to
comment simultaneously on the

proposed rule, revisions to the proposed
rule, the associated draft economic
analysis and draft environmental
assessment, and the amended required
determinations section. Comments
previously submitted need not be
resubmitted, as they will be fully
considered in preparation of the final
rule.

DATES: We will consider comments
received on or before October 21, 2011.
Comments must be received by 11:59
p-m. Eastern Time on the closing date.
Any comments that we receive after the
closing date may not be considered in
the final decision on this action.
ADDRESSES: You may submit written
comments by one of the following
methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. Search for Docket
No. FWS-R2-ES-2010-0085, which is
the docket number for this rulemaking.

(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS-R2-ES-2010-
0085; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, MS
2042-PDM; Arlington, VA 22203.

We will post all comments on the
Internet at hitp://www.regulations.gov.
This generally means that we will post
any personal information you provide
us (see the Public Comments section
below for more information).

FOR FURTHER INFORMATION CONTACT:
Steve Spangle, Field Supervisor, U.S.
Fish and Wildlife Service, Arizona
Ecological Services Field Office, 2321
West Royal Palm Road, Suite 103,
Phoenix, AZ 85021; by telephone (602/
242-0210), or by facsimile (602/242—
2513). Persons who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 800-877-8339.
SUPPLEMENTARY INFORMATION:

Public Comments

We will accept written comments and
information during this reopened
comment period on our proposed listing
and designation of critical habitat for
the Chiricahua leopard frog that was

published in the Federal Register on
March 15, 2011 (76 FR 14126), our
revised designation of critical habitat
provided in this document, our draft
economic analysis and draft
environmental assessment of the
proposed designation, and the amended
required determinations provided in
this document. We will consider
information and recommendations from
all interested parties. We are
particularly interested in comments
concerning:

(1) Information about the status of the
species, especially the Ramsey Canyon
portion of the range, including:

(a) Genetics and taxonomy;

(b) Historical and current range,
including distribution patterns;

(c) Historical and current population
levels, and current and projected trends;
and

(d) Past and ongoing conservation
measures for the species, its habitat, or
both.

(2) The factors that are the basis for
making a listing determination for a
species under section 4(a) of the Act (16
U.S.C. 1531 et seq.), which are:

(a) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(b) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(c) Disease or predation;

(d) The inadequacy of existing
regulatory mechanisms; or

(e) Other natural or manmade factors
affecting its continued existence.

(3) Biological, commercial trade, or
other relevant data concerning any
threats (or lack thereof) to Chiricahua
leopard frog and regulations that may be
addressing those threats.

(4) Additional information concerning
the range, distribution, and population
size of Chiricahua leopard frog,
including the locations of any
additional populations.

(5) Any information on the biological
or ecological requirements of Chiricahua
leopard frog.

(6) The reasons why we should or
should not designate habitat as “critical
habitat” under section 4 of the Act,
including whether there are threats to
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the species from human activities, how
the designation may ameliorate or
worsen those threats, and if any
potential increase in threats outweighs
the benefits of designation such that the
designation of critical habitat may not
be prudent.

(7) Specific information on:

(a) The amount and distribution of the
Chiricahua leopard frog’s habitat;

(b) What areas occupied at the time of
listing that contain features essential to
the conservation of the species should
be included in the designation, and
why;

(c) Special management
considerations or protections that the
physical and biological features
essential to the conservation of the
Chiricahua leopard frog that have been
identified in this proposal may require,
including managing for the potential
effects of climate change; and

(d) What areas not occupied at the
time of listing are essential for the
conservation of the species, and why.

(8) Land-use designations and current
or planned activities in the subject areas
and their possible impacts on proposed
critical habitat.

(9) Any probable economic, national
security, or other relevant impacts of
designating as critical habitat any area
that may be included in the final
designation. We are particularly
interested in any impacts on small
entities or families, and the benefits of
including or excluding areas that exhibit
these impacts.

(10) Whether we could improve or
modify our approach to designating
critical habitat in any way to provide for
greater public participation and
understanding, or to better
accommodate public concerns and
comments.

(11) Information on whether the
benefits of an exclusion of any
particular area outweigh the benefits of
inclusion under section 4(b)(2) of the
Act.

(12) Information on the projected and
reasonably likely impacts of climate
change on the Chiricahua leopard frog
and the critical habitat areas we are
proposing.

(13) Information on the extent to
which the description of economic
impacts in the draft economic analysis
and draft environmental assessment is
complete and accurate.

(14) The likelihood of adverse social
reactions to the designation of critical
habitat, as discussed in the draft
economic analysis, and how the
consequences of such reactions, if likely
to occur, would relate to the
conservation and regulatory benefits of

the proposed critical habitat
designation.

(15) Information regarding the
amended primary constituent elements
(PCEs).

If you submitted comments or
information on the proposed rule (76 FR
14126; March 15, 2011) during the
initial comment period from March 15,
2011, to May 16, 2011, please do not
resubmit them. We will incorporate
them into the public record as part of
this comment period, and we will fully
consider them in the preparation of our
final determination. Our final
determination concerning revised
critical habitat will take into
consideration all written comments and
any additional information we receive
during both comment periods. On the
basis of public comments, we may,
during the development of our final
determination, find that areas proposed
are not essential, are appropriate for
exclusion under section 4(b)(2) of the
Act, or are not appropriate for
exclusion.

You may submit your comments and
materials concerning the proposed rule,
draft economic analysis, or draft
environmental assessment by one of the
methods listed in the ADDRESSES
section. We will not consider comments
sent by e-mail or fax or to an address not
listed in the ADDRESSES section.

If you submit a comment via http://
www.regulations.gov, your entire
comment—including any personal
identifying information—will be posted
on the Web site. We will post all
hardcopy comments on http://
www.regulations.gov as well. If you
submit a hardcopy comment that
includes personal identifying
information, you may request at the top
of your document that we withhold this
information from public review.
However, we cannot guarantee that we
will be able to do so.

Comments and materials we receive,
as well as supporting documentation we
used in preparing the proposed rule,
draft economic analysis, and draft
environmental assessment, will be
available for public inspection on http://
www.regulations.gov at Docket No.
FWS-R2-ES—2010-0085, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Arizona Ecological Services
Field Office (see FOR FURTHER
INFORMATION CONTACT). You may obtain
copies of the proposed rule and the draft
economic analysis on the Internet at
http://www.regulations.gov at Docket
Number FWS-R2-ES-2010-0085, or by
mail from the Arizona Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT section).

Background

It is our intent to discuss only those
topics directly relevant to the
designation of critical habitat for
Chiricahua leopard frog in this
document. For more information on
previous Federal actions concerning the
Chiricahua leopard frog, refer to the
proposed designation of critical habitat
published in the Federal Register on
March 15, 2011 (76 FR 14126). For more
information on the Chiricahua leopard
frog or its habitat, refer to the final
listing rule published in the Federal
Register on June 13, 2002 (67 FR 40790),
and the recovery plan (72 FR 30820,
June 4, 2007), which are available at the
Arizona Ecological Services Field Office
(see FOR FURTHER INFORMATION CONTACT).

We published a proposed rule to list
the Chiricahua leopard frog as
threatened in the Federal Register on
June 14, 2000 (65 FR 37343). We
published a final rule listing the species
as threatened on June 13, 2002 (67 FR
40790). Included in the final rule was a
special rule (see 50 CFR 17.43(b)) to
exempt operation and maintenance of
livestock tanks on non-Federal lands
from the section 9 take prohibitions of
the Act. For further information on
actions associated with listing the
species, please see the final listing rule
(67 FR 40790; June 13, 2002).

In a May 6, 2009, order from the
Arizona District Court, the Secretary of
the Interior was required to publish a
critical habitat prudency determination
for the Chiricahua leopard frog and, if
found prudent, a proposed rule to
designate critical habitat by December 8,
2010. Because of unforeseen delays
related to species taxonomic issues, we
requested a 3-month extension to the
court-ordered deadlines for both the
proposed and final rules. On November
24, 2010, the extension was granted and
new deadlines of March 8, 2011, for the
proposed rule and March 8, 2012, for
the final rule were established for
completing and submitting the critical
habitat rules to the Federal Register.

On March 15, 2011, we published a
proposed rule to designate critical
habitat for the Chiricahua leopard frog
(76 FR 14126). We proposed to
designate as critical habitat
approximately 11,136 acres (ac) (4,510
hectares (ha)) in 40 unit(s) located in
Apache, Cochise, Gila, Graham,
Greenlee, Pima, Santa Cruz, and
Yavapai Counties, Arizona; and Catron,
Hidalgo, Grant, Sierra, and Socorro
Counties, New Mexico. That proposal
had a 60-day comment period ending
May 16, 2011. In addition, because of a
taxonomic revision of the Chiricahua
leopard frog, we are reassessing the
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status of and threats to the currently
described species Lithobates
chiricahuensis and proposed the listing
as threatened of the currently described
species. The March 15, 2011, proposal
had a 60-day comment period, ending
May 16, 2011. We received no requests
for a public hearing, and, therefore, no
public hearing will take place.

Changes From Previously Proposed
Critical Habitat

In this notice, we are notifying the
public of changes to the proposed
critical habitat rule. This revision
proposes to add three additional units
(Units 41, 42, and 43) and to amend the
PCEs. The three new units identified in
this proposed rule constitute an
addition to the areas we proposed for
designation as critical habitat on March
15, 2011 (76 FR 14126). The explanation
for this proposed change is discussed
below. All areas proposed on March 15,
2011, remain proposed for designation
as critical habitat. We will submit a final
critical habitat designation for
Chiricahua leopard frog to the Federal
Register on or before March 8, 2012.

This revision proposes three
additional units as critical habitat, to
include the areas in the vicinity of Kerr
Canyon, West Fork Gila River, and
Palomas Creek (Service 2008, pp. 1-2;
Service 2009; pp. 15—16). As a result of
these changes, we are proposing to add
219 ac (89 ha) under Federal and 112 ac
(45 ha) under private ownership to the
critical habitat designation. In total, we
are proposing to designate as critical
habitat approximately 11,467 ac (4,644
ha) for the species. For a full description
of the previously proposed Units 1
through 40, please see the proposed
critical habitat rule (76 FR 14126, March
15, 2011).

In the previous proposed critical
habitat rule (76 FR 14126, March 15,
2011), we identified specific sites
occupied by Chiricahua leopard frogs at
the time of listing in June 2002 that
contain sufficient PCEs to support life-
history functions essential for the
conservation of the species. We
included sites where the species was
breeding, utilizing historic information
and all known breeding and adult
locality data available at that time.
Subsequently, we discovered that we
overlooked three sites in New Mexico
that were occupied at the time of listing
and contained the essential physical
and biological features. Therefore, the
purpose of this revision to the proposed
critical habitat is to include these three
areas that were occupied at the time of
listing, are currently occupied by
Chiricahua leopard frogs, contain the
physical or biological features essential

to the conservation of the species, and
meet the definition of critical habitat for
the species in New Mexico. We believe
these additional areas included in the
proposed designation, if secured, would
provide for the conservation of
Chiricahua leopard frog by:

(1) Maintaining the physical and
biological features essential to the
conservation of the species in New
Mexico where the species is known to
occur, and

(2) Maintaining the current
distribution in New Mexico, thus
preserving genetic variation throughout
the range of the species and minimizing
the potential effects of local extirpation.

Amended Primary Constituent
Elements for the Chiricahua Leopard
Frog

We are proposing to amend the PCEs
proposed in our March 15, 2011,
proposed rule (76 FR 14126) to provide
more clarification by making them more
objective and measurable. By being
more objective and measurable, future
section 7 consultations on critical
habitat will be more precise. The
original meaning of the proposed PCEs
has not changed. Based on the needs
and our current knowledge of the life
history, biology, and ecology of the
species, and the habitat requirements for
sustaining the essential life-history
functions of the species, we have
determined that, in total, the PCEs
essential to the conservation of the
Chiricahua leopard frog are:

(1) Aquatic breeding habitat and
immediately adjacent uplands
exhibiting the following characteristics:

(a) Standing bodies of fresh water
(with salinities less than 5 parts per
thousand, pH greater than or equal to
5.6, and pollutants absent or minimally
present), including natural and
manmade (e.g., stock) ponds, slow-
moving streams or pools within streams,
off-channel pools, and other ephemeral
or permanent water bodies that typically
hold water or rarely dry for more than
a month. During periods of drought, or
less than average rainfall, these breeding
sites may not hold water long enough
for individuals to complete
metamorphosis, but they would still be
considered essential breeding habitat in
non-drought years.

(b) Emergent and or submerged
vegetation, root masses, undercut banks,
fractured rock substrates, or some
combination thereof, but emergent
vegetation does not completely cover
the surface of water bodies.

(c) Nonnative predators (e.g., crayfish
(Orconectes virilis), American bullfrogs
(Lithobates catesbeianus), nonnative
predatory fishes) absent or occurring at

levels that do not preclude presence of
the Chiricahua leopard frog.

(d) Absence of chytridiomycosis, or if
present, then environmental,
physiological, and genetic conditions
are such that allow persistence of
Chiricahua leopard frogs.

(e) Upland areas that provide
opportunities for foraging and basking
that are immediately adjacent to or
surrounding breeding aquatic and
riparian habitat.

(2) Dispersal and nonbreeding habitat,
consisting of areas with ephemeral
(present for only a short time),
intermittent, or perennial water that are
generally not suitable for breeding, and
associated upland or riparian habitat
that provides corridors (overland
movement or along wetted drainages)
for frogs among breeding sites in a
metapopulation with the following
characteristics:

(a) Are not more than 1.0 mile (1.6
kilometers) overland, 3.0 miles (4.8
kilometers) along ephemeral or
intermittent drainages, 5.0 miles (8.0
kilometers) along perennial drainages,
or some combination thereof not to
exceed 5.0 miles (8.0 kilometers).

(b) In overland and nonwetted
corridors, provides some vegetation
cover or structural features (e.g.,
boulders, rocks, organic debris such as
downed trees or logs, small mammal
burrows, or leaf litter) for shelter, forage,
and protection from predators; in wetted
corridors, provides some ephemeral,
intermittent, or perennial aquatic
habitat.

(c) Are free of barriers that block
movement by Chiricahua leopard frogs,
including, but not limited to, urban,
industrial, or agricultural development;
reservoirs that are 50 acres (20 hectares)
or more in size and contain predatory
nonnative fishes, bullfrogs, or crayfish;
highways that do not include frog
fencing and culverts; and walls, major
dams, or other structures that physically
block movement.

With the exception of impoundments,
livestock tanks, and other constructed
waters, critical habitat does not include
manmade structures (such as buildings,
aqueducts, runways, roads, and other
paved areas) and the land on which they
are located existing within the legal
boundaries.

Proposed Critical Habitat Designation

During our compilation of the
administrative record for the previous
proposal, we found three occupied sites
that were overlooked where
reproduction has been documented
recently in New Mexico, which led to
this revision and proposal of additional
critical habitat units for the species.
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Below, we present a brief description of
the three additional units and reasons
why we believe they meet the definition
of critical habitat for the Chiricahua
leopard frog. The physical and
biological features of critical habitat in
stream and riverine lotic (actively
moving water) systems are contained
within the riverine and riparian
ecosystems formed by the wetted
channel and adjacent floodplains within
328 lateral feet (100 lateral meters) on
either side of bankfull stage. Further
detail may be found in the prior
proposal (76 FR 14126, March 15, 2011).
Section 3 of the Act defines critical
habitat as the specific areas within the
geographical area occupied by a species,
at the time it is listed in accordance
with the Act, on which are found those
physical or biological features essential
to the conservation of the species and
that may require special management
considerations or protection, and
specific areas outside the geographical
area occupied by a species at the time
it is listed, upon a determination that
such areas are essential for the
conservation of the species. If the
proposed rule is made final, section 7 of
the Act will prohibit destruction or
adverse modification of critical habitat
by any activity funded, authorized, or
carried out by any Federal agency.
Federal agencies proposing actions
affecting critical habitat must consult
with us on the effects of their proposed
actions, under section 7(a)(2) of the Act.

Recovery Unit 6 (White Mountains-
Upper Gila, Arizona and New Mexico)

Unit 41: Kerr Canyon

The Kerr Canyon unit contains 19 ac
(8 ha) of Gila National Forest land and
6 ac (2 ha) of private land in Catron
County, New Mexico. The 1.0-mi (1.6-
km) reach extends from Kerr Spring,
located on the Gila National Forest,
through an intermittent drainage to Kerr
Canyon Pond (sometimes referred to as
the Kerr Canyon Trick Tank) to include
the adjacent private property in Kerr
Canyon. This unit is proposed as critical
habitat because it was occupied at the
time of listing and currently contains
sufficient PCEs (PCE 1) to support life-
history functions essential for the
conservation of the species.

Our records indicate that this area
contained a robust breeding population
of Chiricahua leopard frogs from 2002
through 2007 (Service 2008, pp. 1-2).
However, during surveys conducted in
2008 and 2009, few individuals were
observed (Service 2009a, p. 2). We
believe the population experienced a
mass mortality event or die-off from
chytridiomycosis (Service 2009a, p. 2;

Service 2009b, p. 1; Service 2009c, p. 1).
Tiger salamanders have also recently
been found in Kerr Canyon Pond
(Service 2009a, p. 2); however, the
abundance of these Chiricahua leopard
frog predators is currently unknown.
Partial surveys of Kerr Canyon Creek
and Pond were conducted in 2010, with
no frogs observed, yet thorough surveys
are needed to determine whether frogs
persist in the area.

Kerr Canyon will be managed as an
isolated population, as it is currently
separated from other populations in
Tularosa Creek (Unit 28) that are at least
6.5 mi (10.4 km) away. As recently as
2007, Kerr Canyon supported a robust
breeding population (Service 2007a, p.
2); however, the current population
status is greatly reduced from 2007
numbers, or may possibly be extirpated.
We suspect that observed declines in
Chiricahua leopard frog abundance can
be attributed to chytridiomycosis or
predation. Because of the disease and
competition with nonnative species, we
find that the essential features in this
area may require special management
considerations or protection.

Unit 42: West Fork Gila River

The West Fork Gila River unit
contains 177 ac (72 ha) of Gila National
Forest land in Catron County, New
Mexico. This 7.0-mi (11.2-km) reach
runs from Turkeyfeather Spring,
through an intermittent drainage to the
confluence with the West Fork Gila
River, then downstream in the West
Fork Gila River to confluence with
White Creek. Within this unit, the
Upper West Fork is divided into two
perennial segments by a 1.2-mi (2.0-km)
long ephemeral reach between
Turkeyfeather Creek and Whiskey
Creek. The area within Unit 42 was
occupied at the time of listing and
currently contains sufficient PCEs (PCE
1) to support life-history functions
essential for the conservation of the
species.

The West Fork Gila River unit was
occupied at the time of listing and
Chiricahua leopard frogs are currently
present. The species has been observed
in West Fork Gila River since 1995, with
reproduction observed in 2001 (Blue
Earth Ecological Consultants 2002, pp.
16—17; Service 2007, pp. B—64; Service
2009, p. 15). The population is not well
studied; however, this section of the
West Fork Gila River is long enough that
it could support a robust population.
This unit will be managed as an isolated
population, because it is likely occupied
by low numbers of frogs and the nearest
known, robust breeding population
occurs on Main Diamond in Unit 30,
over 5 mi (8 km) away along a perennial

water course. There may be some
potential for linking this population to
Unit 30, if aquatic habitat between the
two units could be identified, renovated
as needed, and populations of frogs
established. However, potential sites
and presence of PCEs in these
connecting areas have not been
investigated in any detail.

Chytridiomycosis has been found on
Chiricahua leopard frogs within this
unit and nonnative predators are
present, including fish, crayfish, and
American bullfrogs. Even though a
cooperative restoration project between
the Service, the U.S. Forest Service, and
New Mexico Department of Game and
Fish is underway to restore native fish
and remove nonnative predatory fish in
this unit, the frog population is
currently threatened by nonnative
predators and chytridiomycosis (Service
2009, pp. 15-16). As such, the essential
features in this unit may require special
management considerations or
protection to minimize impacts
resulting from these threats.

Recovery Unit 8 (Black-Mimbres-Rio
Grande, New Mexico)

Unit 43: South Fork Palomas Creek

The South Fork Palomas Creek unit
consists of 23 ac (9 ha) of Gila National
Forest land and 106 ac (43 ha) of private
land in Sierra County, New Mexico.
This 4.5-mi (7.3-km) reach of South
Fork Palomas Creek runs downstream
from Wagonbed Canyon to Avilas Well,
including Circle Seven Well, but not
Avilas Well. This unit is proposed as
critical habitat because it was occupied
at the time of listing, is currently
occupied, and contains sufficient PCEs
(PCEs 1 and 2) to support life-history
functions essential for the conservation
of the species.

Our records for this area are
intermittent; however, South Fork
Palomas Creek was occupied at the time
of listing (Christman 2003, p. 5) and
Chiricahua leopard frogs reproduced at
Circle Seven Well in 2010 (Christman
2010, p. 1). Currently, we consider this
area to be occupied by the species. This
unit has undergone management actions
that likely have resulted in the
persistence of Chiricahua leopard frogs
in the South Fork Palomas drainage.
Chiricahua leopard frogs were observed
in low numbers in 2002 and 2003 in the
South Fork Palomas Creek, but Circle
Seven Well (a steel rim tank that
overflows to an earthen tank) was dry
and unoccupied during the time of
listing. Due to Circle Seven Well’s close
proximity to South Fork Palomas Creek,
we believe that Circle Seven Well was
historically occupied by the Chiricahua
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leopard frog. Also, sometime after the
2003 surveys, the well has undergone a
conversion from a windmill to solar
well, providing a continuous water
source and the Circle Seven Well has
since been occupied.

Summer rains in 2003, following a
wildfire in upland slopes, caused an ash
flow into South Fork Palomas Creek.
Active management actions in 2003
included capturing 188 Chiricahua
leopard frog tadpoles from an ash-
affected pool and releasing half of the
individuals to the lower portion of
South Fork Palomas Creek and releasing
half of the individuals farther down the
drainage to the steel rim portion of
Avilas Well (a steel rim tank that
overflows to an earthen tank).
Monitoring post-translocations
indicated that more than 20 individuals
metamorphosed and escaped the steel
rim tank, but did not become
established in the earthen tank at Avilas
Well. To date, Avilas Well remains
unoccupied; however, Chiricahua
leopard frogs continue to occupy South
Fork Palomas Creek, including
documented breeding in Circle Seven
Well. The proposed area in South Fork
Palomas Creek and Circle Seven Well
currently contains sufficient PCEs
(PCE1) to support life-history functions
essential for the conservation of the
species.

Under section 4(b)(2) of the Act,
private lands in this unit, which are part
of the Ladder Ranch, will be considered
for exclusion from the final rule. The
156,439-acre Ladder Ranch is owned by
Turner Enterprises and is managed for
its biodiversity. The Ladder Ranch has
been an active participant in the
conservation of a number of rare and
listed species, including the Mexican
wolf (Canis lupus baileyi), Bolson
tortoise (Gopherus flavomarginatus),
Chiricahua leopard frog, black-tailed
prairie dog (Cynomys ludovicianus),
American bison (Bison bison), and Rio
Grande cutthroat trout (Oncorhynchus
clarki virginalis). Management for the
Chiricahua leopard frog on the Ladder
Ranch included fencing the ranch’s
waters from bison that graze the area,
reestablishment of populations using
wild-to-wild translocations,
maintenance of wells and tanks, and
controlling bullfrogs. The Ladder Ranch
also monitors the frogs and habitats, and
has recently initiated a captive-breeding
facility and program to rear frogs for
population augmentation and
reestablishment. The Service has
provided funding for the captive-
breeding program under the Partners for
Fish and Wildlife Program and other
granting authorities. The Ladder Ranch
maintains captive-propagation facilities

for the Chiricahua leopard frog under a
section 10(a)(1)(A) enhancement of
survival permit from the Service.

Consideration of Impacts Under Section
4(b)(2) of the Act

Section 4(b)(2) of the Act requires that
we designate or revise critical habitat
based upon the best scientific data
available, after taking into consideration
the economic impact, impact on
national security, or any other relevant
impact of specifying any particular area
as critical habitat. We may exclude an
area from critical habitat if we
determine that the benefits of excluding
the area outweigh the benefits of
including the area as critical habitat,
provided such exclusion will not result
in the extinction of the species.

When considering the benefits of
inclusion for an area, we consider the
additional regulatory benefits that area
would receive from the protection from
adverse modification or destruction as a
result of actions with a Federal nexus
(activities conducted, funded,
permitted, or authorized by Federal
agencies), the educational benefits of
mapping areas containing essential
features that aid in the recovery of the
listed species, and any benefits that may
result from designation due to State or
Federal laws that may apply to critical
habitat.

When considering the benefits of
exclusion, we consider, among other
things, whether exclusion of a specific
area is likely to result in conservation;
the continuation, strengthening, or
encouragement of partnerships; or
implementation of a management plan.

The final decision on whether to
exclude any areas will be based on the
best scientific data available at the time
of the final designation, including
information obtained during the
comment period and information about
the economic impact of designation.
Accordingly, we have prepared a draft
economic analysis concerning the
proposed critical habitat designation,
which is available for review and
comment (see ADDRESSES section).

Draft Economic Analysis

To consider the economic impacts “of
specifying any particular area as critical
habitat,” as section 4(b)(2) of the Act
requires, the Service must first identify
the probable economic impacts that
stem from a designation (50 CFR
424.19). We have interpreted ““probable
economic impacts” to be those potential
impacts that are reasonably likely to
occur as a result of the critical habitat
designation. The identification of the
probable incremental effects of a critical
habitat designation involves comparing

the economic and other relevant
impacts that would be present without
the designation of a particular area as
critical habitat with what would be
expected if the particular area is
included in the designation—in other
words, a comparison of the world with
and without critical habitat. A key
aspect of this comparison requires
identifying, at a general level, the
additional protections for species (e.g.,
project modification or conservation
measures) or changes in behavior (e.g.,
increased awareness that may result in
reinitiations of consultation, or
additional consultations, under section
7 of the Act; compliance with other laws
such as State environmental oversight
regulations) and the corresponding costs
and impacts to society that may result
as a consequence of the critical habitat
designation. The scope of probable
impacts, then, is inevitably determined
by the purpose and function of critical
habitat as understood at the time of
designation and the conservation
measures in place prior to the
designation for the particular species
and its habitat.

The Service traditionally understood
the first sentence of section 4(b)(2) of
the Act to require consideration of only
those impacts that are solely attributable
to—that would not occur “but for”’—the
proposed critical habitat designation.
Under this approach, known as the
“incremental effects analysis”
(otherwise referred to by the courts as
the “‘baseline approach”), the Service
isolates the probable impacts that would
result solely from the designation
(incremental effects) from those that
stem also from other causes, such as the
underlying listing determination or
other conservation measures being
implemented for the species and its
habitat (baseline effects). Once
identified, the resulting incremental
effects of the designation are then used
in the balancing analysis, if one is
conducted, under the second sentence
of section 4(b)(2) for evaluating the
benefits of including a particular area
in, or excluding it from, critical habitat,
and for evaluating compliance with the
required determinations.

However, the application of this
relatively straightforward paradigm had
become problematic by the late 1990s,
in light of our interpretations and
practices that had the effect of
minimizing the role of critical habitat in
safeguarding species’ recovery. This
stemmed in part from the Service’s and
National Marine Fisheries Service’s
1986 joint regulations implementing the
interagency consultation provisions of
section 7 of the Act (50 CFR 402). Those
regulations govern the assessment of
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Federal actions that may have adverse
impacts on listed species or their critical
habitat. They interpret and implement
the statute’s prohibitions against actions
that are likely to jeopardize the
continued existence of listed species or
result in destruction or adverse
modification of critical habitat.
However, two key definitions
(“jeopardize the continued existence of”
and “destruction or adverse
modification”’) had been defined in a
similar manner in that they each
evaluated impacts on both survival and
recovery of a species. Moreover, our
general practice had been to
infrequently designate critical habitat in
areas where the species was not
currently present; because consultation
under the jeopardy standard can occur
wherever the species is present, this
limited the circumstances in which a
consultation under the adverse-
modification standard would take place
without a concomitant consultation
under the jeopardy standard. Because
the section 7 prohibition against Federal
agency actions that may result in
“destruction or adverse modification” is
the most significant and direct
protection afforded by a critical habitat
designation, equating the two standards
while making them occur in
conjunction with each other made it
practically impossible to distinguish the
protections stemming from critical
habitat (i.e., incremental effects) from
those afforded a species by it being
listed as an endangered or threatened
species (i.e., baseline effects).

As a result, case law significantly
influenced the Service’s methodology
for evaluating the probable economic
effects of a critical habitat designation.
In 2001, the United States Court of
Appeals for the Tenth Circuit held that,
in light of the narrow role reserved for
critical habitat under the regulations
and the Service’s view at the time, the
Service was legally precluded from
relying on the incremental-effects
approach. New Mexico Cattle Growers
Ass’n v. United States Fish & Wildlife
Serv., 248 F.3d 1277, 1283-85 (10th Cir.
2001). The court specifically identified
the source of the problem as being
“FWS’s long held policy position that
[critical habitat determinations] are
unhelpful, duplicative, and
unnecessary.” The court held that this
position was rooted in the
interpretations of the “jeopardy
standard” and the “adverse
modification standard”” in 50 CFR
402.02, which the court saw as being
defined either to be “virtually identical”
or such that the latter was subsumed
into the “jeopardy standard.”

To satisfy section 4(b)(2) of the Act in
light of the then-current regulations, the
court ruled that the Service must
consider all impacts that stem in any
way from the proposed critical habitat
designation, even if they are also
partially caused (or, caused
“coextensively”’) by listing. In other
words, even if there was no “but for”
economic impact as a result of critical
habitat designation, the Service was still
required to consider the coextensive
economic impacts. The court did not
define “coextensive” economic analysis;
however, the Services interpreted
‘““‘coextensive’ to be the sum of
anticipated baseline and incremental
economic impacts. As a consequence,
following the New Mexico Cattle
Growers decision, the Service began to
apply a coextensive approach that
evaluated all costs related to the
conservation of the species and its
habitat, including those attributed to the
species being listed as an endangered or
threatened species.

Meanwhile, other courts began to
conclude that the definition of
“destruction or adverse modification”
in the 1986 regulations did not
adequately fulfill the statute’s
conservation purpose. In fact, the Ninth
Circuit in Gifford Pinchot Task Force v.
US. Fish & Wildlife Service, 378 F.3d
1059 (9th Cir.), modified, 387 F.3d 968
(9th Cir. 2004), invalidated the
regulatory definition of “destruction or
adverse modification.” Following the
Ninth Circuit’s decision, most district
court decisions have rejected
coextensive economic analyses. For
example, the court in Cape Hatteras
Access Pres. Alliance v DOI, 344 F.
Supp. 2d 108, 128-30 (D.D.C. 2004)
(Cape Hatteras) found that an
evaluation of the incremental effect of a
critical habitat designation was
reasonable and permissible. In that
decision the court stated, ““[t]he baseline
approach is a reasonable method for
assessing the actual costs of a particular
critical habitat designation. To find the
true cost of a designation, the world
with the designation must be compared
to the world without it * * *.In order
to calculate the costs above the baseline,
those that are the “‘but for” result of
designation, the agency may need to
consider the economic impact of listing
and other events that contribute to and
fall below the baseline.”

Similarly, in 2010, the Ninth Gircuit
concluded that the faulty underlying
premises that led to the invalidation of
the incremental effects (baseline
approach) in 2001 no longer applied,
and that our consideration of “‘but for”
impacts in the increment above the
baseline is permissible under the Act

(Arizona Cattle Growers Ass’n v.
Salazar, 606 F.3d 1160, 1173 (9th Cir.
2010). It therefore held, in light of this
change in circumstances, that “the FWS
may employ the baseline approach in
analyzing a critical habitat designation.”
In so holding, the court noted that the
baseline approach is “more logical
than” the coextensive approach. The
Ninth Circuit further reaffirmed its
conclusion in Home Builders Ass’n of
Northern California v. U.S. Fish &
Wildlife Serv. 616 F.3d 983 (9th Cir.
2010), in which plaintiffs challenged the
use of the Service’s incremental-effects
(baseline) approach. The Court held that
the Service properly analyzed the
economic impacts of the critical habitat
designation for vernal pool species and
stated that the plain language of the Act
directs the agency to consider only
those impacts caused by the critical
habitat designation itself.

In 2008, the Solicitor for the
Department of the Interior drafted a
Memorandum Opinion summarizing
case law on the Secretary’s authority to
exclude areas from a critical habitat
designation under section 4(b)(2) of the
Act, including the appropriate use of
economic analyses in critical habitat
determinations (Department of the
Interior Solicitor Memorandum, October
3, 2008, The Secretary’s Authority to
Exclude Areas from a Critical Habitat
Designation under Section 4(b)(2) of the
Endangered Species Act (Opinion M—
37016)). In this opinion, the Solicitor
concluded that

the reasoning in the Cape Hatteras line of
cases was persuasive for the proposition that
“to find the true cost of a designation, the
world with the designation must be
compared to the world without it.” Cape
Hatteras, 344 F. Supp. 2d at 130. The purpose
of excluding an area from critical habitat is
to avoid the impacts of the designation, or to
realize the benefits that the Secretary
determines will flow from that exclusion.
Benefits of exclusion are often in the form of
avoiding a cost imposed by the designation.
By definition, when impacts are completely
“coextensive,” “such that they will occur
even if the area is not designated, any ‘“‘cost”
imposed by the designation will not be
avoided if the area at issue is excluded.
Therefore, exclusion of the area based on
such costs would serve no purpose.

Consistent with recent case law and
the 2008 Solicitors Memorandum
Opinion, the Service concludes that the
appropriate analysis to consider
economic impacts of a critical habitat
designation is to limit the evaluation of
the probable economic effects to those
that are incremental to, or result solely
from, the designation itself. The Service
also believes that the use of an
incremental-effects analysis is sufficient
to fulfill the requirement under section
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4(b)(2) of the Act. Therefore, the Service
applied the incremental-effects
approach to evaluate the probable
economic impacts of critical habitat
designation for the Chiricahua leopard
frog.

Since the Service currently does not
have an operative regulatory definition
of “destruction or adverse
modification,” the Service attempted to
clarify the difference between the
jeopardy and adverse modification
standards for the Chiricahua leopard
frog critical habitat in our Incremental
Effects Memorandum. This
memorandum outlined typical
conservation actions, project
modifications, and minimization
measures that would be requested by
the Service to meet the “not likely to
destroy or adversely modify” standard,
above what would be requested to avoid
jeopardy to the species. This evaluation
of the incremental effects as outlined in
the Incremental Effects Memorandum
has been used as the basis to develop
the draft economic analysis of this
proposed designation of critical habitat.

The purpose of the draft economic
analysis is to identify and analyze the
probable incremental economic impacts
associated with the proposed critical
habitat designation for the Chiricahua
leopard frog. The analysis looks
retrospectively at baseline impacts
incurred since the species was listed,
and forecasts both baseline and
incremental impacts likely to occur if
we finalize the proposed critical habitat
designation. For a further description of
the methodology of the analysis, see
Chapter 2 of the draft economic
analysis.

The draft economic analysis provides
estimated costs of the reasonably
probable incremental economic impacts
of the proposed critical habitat
designation for the Chiricahua leopard
frog over the next 20 years, which was
determined to be the appropriate period
for analysis because limited planning
information is available for most
activities to forecast activity levels for
projects beyond a 20-year timeframe.
The draft economic analysis quantifies
economic impacts of Chiricahua leopard
frog conservation efforts associated with
the following categories of activity:

(1) Improperly managed livestock
grazing: Includes drying of stock tanks
and changes to water quality due to
cattle feces.

(2) Mining: Includes copper mining
operations and associated mining-
related contaminants and runoff.

(3) Water diversion and management:
Includes groundwater pumping,
agricultural development, and
operations of dams and diversions.

(4) Residential and commercial
development and transportation:
Includes sedimentation and runoff
associated with construction.

(5) Fires and fire suppression
activities: Includes ash flow and fire
retardants from fires and fire
suppression activities; and,

(6) Nonnative species introductions/
disease: Includes saltcedar control,
stocking of predatory fishes, bullfrogs,
or crayfish, as well as chytridiomycosis
(an infectious fungal disease).

Because a significant level of baseline
protection exists for the Chiricahua
leopard frog, no significant economic
impacts are likely to result from the
designation of critical habitat for this
species. Incremental costs are limited to
administrative efforts of new and
reinitiated consultations to consider
adverse modification of critical habitat
for the frog.

The draft economic analysis estimates
that the present value impacts of critical
habitat designation are $1,300,000
assuming a 7 percent real discount rate.
This figure represents an annualized
impact of approximately $115,000. As
stated above, these costs represent
expectations of additional
administrative effort as part of future
section 7 consultations that consider
both jeopardy and adverse modification.

As we stated earlier, we are soliciting
data and comments from the public on
the draft economic analysis, as well as
all aspects of the proposed rule and our
amended required determinations. We
may revise the proposed rule or
supporting documents to incorporate or
address information we receive during
the public comment period. In
particular, we may exclude an area from
critical habitat if we determine that the
benefits of excluding the area outweigh
the benefits of including the area,
provided the exclusion will not result in
the extinction of this species.

Draft Environmental Assessment

The purpose of the draft
environmental assessment, prepared
pursuant to the National Environmental
Policy Act (NEPA) (42 U.S.C. 4321 et
seq.), is to identify and disclose the
environmental consequences resulting
from the proposed action of designating
critical habitat for the Chiricahua
leopard frog. In the draft environmental
assessment, three alternatives are
evaluated: Alternative A, the proposed
rule with exclusion areas; Alternative B,
proposed rule without exclusion areas;
and the no action alternative. Under
Alternative A, critical habitat units on
private and other lands could
potentially be excluded in the final rule
based on economic impact, national

security, or other relevant impacts. The
potential exclusion areas discussed in
the proposed rule include lands owned
by the American Museum of Natural
History, Beatty’s Guest Ranch, Diamond
A Ranch, Magoffin Ranch, San Rafael
Ranch, State of Arizona, The Nature
Conservancy, and Turner Enterprises.
Alternative B is the current proposal,
and the no action alternative is
equivalent to no designation of critical
habitat for Chiricahua leopard frog. The
no action alternative is required by
NEPA for comparison to the other
alternatives analyzed in the draft
environmental assessment.

As we stated earlier, we are soliciting
data and comments from the public on
the draft environmental assessment, as
well as all aspects of the proposed rule.
We may revise the proposed rule or
supporting documents to incorporate or
address information we receive during
the comment period on the
environmental consequences resulting
from our designation of critical habitat.

Required Determinations—Amended

In our March 15, 2011, proposed rule
(76 FR 14126), we indicated that we
would defer our determination of
compliance with several statutes and
executive orders until the information
concerning potential economic impacts
of the designation and potential effects
on landowners and stakeholders became
available in the draft economic analysis.
We have now made use of the draft
economic analysis data to make these
determinations. In this document, we
affirm the information in our proposed
rule concerning E.O. 13132
(Federalism), E.O. 12988 (Civil Justice
Reform), the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501 et seq.), and the
President’s memorandum of April 29,
1994, “Government-to-Government
Relations with Native American Tribal
Governments” (59 FR 22951). However,
based on the draft economic analysis
data and the draft environmental
assessment, we are amending our
required determination concerning E.O.
12866 (Regulatory Planning and
Review), the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), E.O. 12630
(Takings), E.O. 13211 (Energy, Supply,
Distribution, and Use), the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), the National Environmental Policy
Act (42 U.S.C. 4321 et seq.).

Regulatory Planning and Review—
Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this rule is
not significant under Executive Order
12866 (E.O. 12866). OMB bases its
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determination upon the following four
criteria:

(a) Whether the rule will have an
annual effect of $100 million or more on
the economy or adversely affect an
economic sector, productivity, jobs, the
environment, or other units of the
government.

(b) Whether the rule will create
inconsistencies with other Federal
agencies’ actions.

(c) Whether the rule will materially
affect entitlements, grants, user fees,
loan programs, or the rights and
obligations of their recipients.

(d) Whether the rule raises novel legal
or policy issues.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
as amended by the Small Business
Regulatory Enforcement Fairness Act (5
U.S.C. 802(2)), whenever an agency is
required to publish a notice of
rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effect of the rule on small entities (i.e.,
small businesses, small organizations,
and small government jurisdictions).
However, no regulatory flexibility
analysis is required if the head of an
agency certifies the rule will not have a
significant economic impact on a
substantial number of small entities.
Based on our draft economic analysis of
the proposed designation, we provide
our analysis for determining whether
the proposed rule would result in a
significant economic impact on a
substantial number of small entities.
Based on comments we receive, we may
revise this determination as part of our
final rule.

According to the Small Business
Administration, small entities include
small organizations, such as
independent nonprofit organizations;
small governmental jurisdictions,
including school boards and city and
town governments that serve fewer than
50,000 residents; and small businesses
(13 CFR 121.201). Small businesses
include manufacturing and mining
concerns with fewer than 500
employees, wholesale trade entities
with fewer than 100 employees, retail
and service businesses with less than $5
million in annual sales, general and
heavy construction businesses with less
than $27.5 million in annual business,
special trade contractors doing less than
$11.5 million in annual business, and
agricultural businesses with annual
sales less than $750,000. To determine
if potential economic impacts to these
small entities are significant, we
considered the types of activities that

might trigger regulatory impacts under
this designation as well as types of
project modifications that may result. In
general, the term “‘significant economic
impact” is meant to apply to a typical
small business firm’s business
operations.

To determine if the proposed
designation of critical habitat for the
Chiricahua leopard frog would affect a
substantial number of small entities, we
considered the number of small entities
affected within particular types of
economic activities, such as livestock
management, fire management, habitat
management, water management,
transportation, recreation, and
development. In order to determine
whether it is appropriate for our agency
to certify that this proposed rule would
not have a significant economic impact
on a substantial number of small
entities, we considered each industry or
category individually. In estimating the
numbers of small entities potentially
affected, we also considered whether
their activities have any Federal
involvement. Critical habitat
designation will not affect activities that
do not have any Federal involvement;
designation of critical habitat only
affects activities conducted, funded,
permitted, or authorized by Federal
agencies. In areas where the Chiricahua
leopard frog is present, Federal agencies
already are required to consult with us
under section 7 of the Act on activities
they fund, permit, or implement that
may affect the species. If we finalize this
proposed critical habitat designation,
consultations to avoid the destruction or
adverse modification of critical habitat
would be incorporated into the existing
consultation process.

In the draft economic analysis, we
evaluated the potential economic effects
on small entities resulting from
implementation of conservation actions
related to the proposed designation of
critical habitat for the Chiricahua
leopard frog. We estimate that up to 171
small entities may be affected by section
7 consultations stemming from this rule.
Annualized incremental economic
impacts to small businesses range from
$254 per year for transportation and
residential and commercial
development to $8,390 per year for
livestock management. Although the
analysis did not have access to average
annual revenues for small entities in the
proposed critical habitat areas, and thus
estimated annualized impacts as a
percentage of annual revenues could not
be determined, it is unlikely that these
impacts would be significant. Please
refer to the draft economic analysis of
the proposed critical habitat designation

for a more detailed discussion of
potential economic impacts.

In summary, we have considered
whether the proposed designation
would result in a significant economic
impact on a substantial number of small
entities. Information for this analysis
was gathered from the Small Business
Administration, stakeholders, and the
Service. Estimated incremental costs
that may be borne by small entities
consist of additional administrative
costs for livestock management, water
management, transportation, and
development activities, but it is unlikely
that these impacts would be significant.
For the above reasons and based on
currently available information, we
certify that, if promulgated, the
proposed critical habitat designation
would not have a significant economic
impact on a substantial number of small
business entities. Therefore, an initial
regulatory flexibility analysis is not
required.

Energy Supply, Distribution, or Use

Pursuant to Executive Order No.
13211, “Actions Concerning Regulations
that Significantly Affect Energy Supply,
Distribution, or Use,” issued May 18,
2001, Federal agencies must prepare
and submit a ““Statement of Energy
Effects” for all “significant energy
actions.” The purpose of this
requirement is to ensure that all Federal
agencies “‘appropriately weigh and
consider the effects of the Federal
Government’s regulations on the supply,
distribution, and use of energy.” The
Office of Management and Budget
provides guidance for implementing
this Executive Order, outlining nine
outcomes that may constitute “a
significant adverse effect” when
compared with the regulatory action
under consideration (Memorandum For
Heads of Executive Department
Agencies, and Independent Regulatory
Agencies, Guidance For Implementing
E.O. 13211, M-01-27, Office of
Management and Budget, July 13, 2001,
http://www.whitehouse.gov/omb/
memoranda/m01-27.html.). As none of
the nine outcomes is relevant to this
analysis, energy-related impacts
associated with the Chiricahua leopard
frog conservation activities within the
proposed critical habitat are not
expected. Therefore, we have made a
preliminary determination that this
action is not a significant energy action,
and no Statement of Energy Effects is
required. However, we will further
evaluate this issue as we complete our
final economic analysis, and review and
revise this assessment as appropriate.
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Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we make the following findings:

(1) This rule will not produce a
Federal mandate. In general, a Federal
mandate is a provision in legislation,
statute, or regulation that would impose
an enforceable duty upon State, local, or
tribal governments, or the private sector,
and includes both “Federal
intergovernmental mandates” and
“Federal private sector mandates.”
These terms are defined in 2 U.S.C.
658(5)—(7). “Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or tribal governments”
with two exceptions. It excludes “a
condition of Federal assistance.” It also
excludes ““a duty arising from
participation in a voluntary Federal
program,” unless the regulation ‘“‘relates
to a then-existing Federal program
under which $500,000,000 or more is
provided annually to State, local, and
tribal governments under entitlement
authority,” if the provision would
“increase the stringency of conditions of
assistance” or “place caps upon, or
otherwise decrease, the Federal
Government’s responsibility to provide
funding,” and the State, local, or tribal
governments ‘“‘lack authority” to adjust
accordingly. At the time of enactment,
these entitlement programs were:
Medicaid; Aid to Families with
Dependent Children work programs;
Child Nutrition; Food Stamps; Social
Services Block Grants; Vocational
Rehabilitation State Grants; Foster Care,
Adoption Assistance, and Independent
Living; Family Support Welfare
Services; and Child Support
Enforcement. “Federal private sector
mandate” includes a regulation that
“would impose an enforceable duty
upon the private sector, except (i) a
condition of Federal assistance or (ii) a
duty arising from participation in a
voluntary Federal program.”

The designation of critical habitat
does not impose a legally binding duty
on non-Federal Government entities or
private parties. Under the Act, the only
regulatory effect is that Federal agencies
must ensure that their actions do not
destroy or adversely modify critical
habitat under section 7. While non-
Federal entities that receive Federal
funding, assistance, or permits, or that
otherwise require approval or
authorization from a Federal agency for
an action, may be indirectly impacted
by the designation of critical habitat, the
legally binding duty to avoid
destruction or adverse modification of
critical habitat rests squarely on the

Federal agency. Furthermore, to the
extent that non-Federal entities are
indirectly impacted because they
receive Federal assistance or participate
in a voluntary Federal aid program, the
Unfunded Mandates Reform Act would
not apply, nor would critical habitat
shift the costs of the large entitlement
programs listed above onto State
governments.

(2) We do not believe that this rule
will significantly or uniquely affect
small governments. Therefore, a Small
Government Agency Plan is not
required. However, we will further
evaluate this issue as we complete our
final economic analysis, and review and
revise this assessment as appropriate.

Takings—Executive Order 12630

In accordance with E.O. 12630
(Government Actions and Interference
with Constitutionally Protected Private
Property Rights), we have analyzed the
potential takings implications of
designating critical habitat for the
Chiricahua leopard frog in a takings
implications assessment. Critical habitat
designation does not affect landowner
actions that do not require Federal
funding or permits, nor does it preclude
development of habitat conservation
programs or issuance of incidental take
permits to allow actions that do require
Federal funding or permits to go
forward. The takings implications
assessment concludes that this proposed
designation of critical habitat does not
pose significant takings implications for
lands within or affected by the
designation. However, we will further
evaluate this issue as we complete our
final economic analysis, and review and
revise this assessment as appropriate.

National Environmental Policy Act
(NEPA)

It is our position that, outside the
jurisdiction of the U.S. Court of Appeals
for the Tenth Circuit, we do not need to
prepare environmental analyses as
defined by NEPA (42 U.S.C. 4321 et
seq.) in connection with designating
critical habitat under the Act. We
published a notice outlining our reasons
for this determination in the Federal
Register on October 25, 1983 (48 FR
49244). This position was upheld by the
U.S. Court of Appeals for the Ninth
Circuit (Douglas County v. Babbitt, 48
F.3d 1495 (9th Cir. 1995), cert. denied
516 U.S. 1042 (1996)).] However, when
the range of the species includes States
within the Tenth Circuit, such as that of
the Chiricahua leopard frog, under the
Tenth Circuit ruling in Catron County
Board of Commissioners v. U.S. Fish
and Wildlife Service, 75 F.3d 1429 (10th
Cir. 1996), we will undertake a NEPA

analysis for critical habitat designation.
In accordance with the Tenth Circuit,
we have completed a draft
environmental assessment to identify
and disclose the environmental
consequences resulting from the
proposed designation of critical habitat
for the Chiricahua leopard frog. Our
preliminary determination is that the
designation of critical habitat for the
Chiricahua leopard frog would not have
direct impacts on the environment.
However, we will further evaluate this
issue as we complete our final
environmental assessment.

Authors

The primary authors of this notice are
the staff members of the Arizona
Ecological Services Field Office,
Southwest Region, U.S. Fish and
Wildlife Service.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

Accordingly, we propose to further
amend part 17, subchapter B of chapter
I, title 50 of the Code of Federal
Regulations, as proposed to be amended
at 76 FR 14126, March 15, 2011, as
follows:

PART 17—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2.1In §17.95, amend paragraph (d) by
adding an entry for “Chiricahua leopard
frog (Lithobates chiricahuensis),” at
§17.95(d) is proposed to be amended by
revising proposed paragraphs (d)(2),
(d)(5),and and by adding new
paragraphs (d)(46) through (d)(48) to
read as follows:

§17.95 Critical habitat—fish and wildlife.

(d) Amphibians.
* * * * *

Chiricahua leopard frog (Lithobates
chiricahuensis)

* * * * *

(2) The primary constituent elements
of critical habitat for the Chiricahua
leopard frog are:

(1) Aquatic breeding habitat and
immediately adjacent uplands
exhibiting the following characteristics:

(A) Standing bodies of fresh water
(with salinities less than 5 parts per
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thousand, pH greater than or equal to
5.6, and pollutants absent or minimally
present), including natural and
manmade (e.g., stock) ponds, slow-
moving streams or pools within streams,
off-channel pools, and other ephemeral
or permanent water bodies that typically
hold water or rarely dry for more than

a month. During periods of drought, or
less than average rainfall, these breeding
sites may not hold water long enough
for individuals to complete
metamorphosis, but they would still be
considered essential breeding habitat in
non-drought years.

(B) Emergent and or submerged
vegetation, root masses, undercut banks,
fractured rock substrates, or some
combination thereof, but emergent
vegetation does not completely cover
the surface of water bodies.

(C) Nonnative predators (e.g., crayfish,
American bullfrogs, nonnative
predatory fishes) absent or occurring at
levels that do not preclude presence of
the Chiricahua leopard frog.

(D) Absence of chytridiomycosis, or if
present, then environmental,
physiological, and genetic conditions
are such that allow persistence of
Chiricahua leopard frogs.

(E) Upland areas that provide
opportunities for foraging and basking
that are immediately adjacent to or
surrounding breeding aquatic and
riparian habitat.

(ii) Dispersal and nonbreeding habitat,
consisting of areas with ephemeral
(present for only a short time),
intermittent, or perennial water that are
generally not suitable for breeding, and
associated upland or riparian habitat
that provides corridors (overland
movement or along wetted drainages)
for frogs among breeding sites in a
metapopulation with the following
characteristics:

(A) Are not more than 1.0 mile
(1.6 kilometers) overland, 3.0 miles
(4.8 kilometers) along ephemeral or
intermittent drainages, 5.0 miles
(8.0 kilometers) along perennial

drainages, or some combination thereof
not to exceed 5.0 miles (8.0 kilometers).

(B) In overland and nonwetted
corridors, provides some vegetation
cover or structural features (e.g.,
boulders, rocks, organic debris such as
downed trees or logs, small mammal
burrows, or leaf litter) for shelter, forage,
and protection from predators; in wetted
corridors, provides some ephemeral,
intermittent, or perennial aquatic
habitat.

(C) Are free of barriers that block
movement by Chiricahua leopard frogs,
including, but not limited to, urban,
industrial, or agricultural development;
reservoirs that are 50 acres (20 hectares)
or more in size and contain predatory
nonnative fishes, bullfrogs, or crayfish;
highways that do not include frog
fencing and culverts; and walls, major
dams, or other structures that physically

block movement.
* * * * *

(5) Note: Chiricahua Leopard Frog

Critical Habitat Index Map follows:
BILLING CODE 4310-55-P
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Chiricahua Leopard Frog Critical Habitat
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* * * * *

(i) From Kerr Spring (33.900561 N, distance of approximately 0.98 drainage
108.664732 W) downstream in unnamed miles (1.58 km).
drainage in Kerr Canyon to Kerr Canyon
Pond (33.649088 N, 108.517011 W), a

(46) Unit 41: Kerr Canyon, Catron
County, New Mexico.

(ii) Note: Map of Unit 41, Kerr Canyon
(Map 42), follows:

Chiricahua Leopard Frog Critical Habitat
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(47) Unit 42: West Fork Gila River, its confluence with West Fork Gila River distance of approximately 6.97 drainage
Catron County, New Mexico. (33.32593 N, 108.517011 W); then miles (11.22 km).

(i) From Turkeyfeather Spring downstream and southeast in West Fork ii) Note: Map of Unit 42. West Fork
(33.337486 N, 108.528607 W) Gila River to its confluence with White 0 ke (Map 43), follows:
downstream in Turkeyfeather Creek to Creek (33.3274675 N, 108.4925 W), a ’ '

Chiricahua Leopard Frog Critical Habitat
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(48) Unit 43: South Fork Palomas

Federal Register/Vol.

76, No. 183/ Wednesday, September 21, 2011/Proposed Rules

Creek, Sierra County, New Mexico.

(i) From the confluence of an
unnamed tributary in Wagonbed
Canyon and South Fork Palomas Creek
(33.164592 N, 107.723155 S),
downstream in South Fork Palomas

Creek to, but not including, Avilas Well
(33.162567 N, 107.661564 S), and
including a galvanized tank and a dirt
tank at Circle Seven Well (33.169617 N,
107.684648 W) and an overland segment
from Circle Seven Well (33.169617 N,
107.684648 W) to South Fork Palomas

Creek (107.685045 N, 33.1688196 W), a
distance of approximately 4.5 drainage

miles (7.3 km) and 0.75 overland miles
(1.21 km).

(ii) Note: Map of Unit 43, Palomas
Creek (Map 44), follows:

Chiricahua Leopard Frog Critical Habitat
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* * * * *

Dated: September 12, 2011.
Rachel Jacobson,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 2011-24045 Filed 9-20-11; 8:45 am]
BILLING CODE 4310-55-C

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R9-1A-2011-0027; 96300—
1671-0000-R4]

RIN 1018-AW81

Endangered and Threatened Wildlife
and Plants; U.S. Captive-Bred Inter-
subspecific Crossed or Generic Tigers

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
extension of the public comment period
on the proposed rule to amend the
regulations that implement the
Endangered Species Act (Act) by
removing inter-subspecific crossed or
generic tigers (i.e., specimens not
identified or identifiable as members of
the Bengal, Sumatran, Siberian, or
Indochinese subspecies) from the list of
species that are exempt from registration
under the captive-bred wildlife
regulations. We are extending the
comment period by 30 days to allow all
interested parties an opportunity to
comment on the proposed rule.

DATES: We will consider comments
received on or before October 21, 2011.
ADDRESSES: You may submit comments
by one of the following methods:

Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Enter
Keyword or ID box, enter FWS-R9-1A—
2011-0027, which is the docket number
for this rulemaking. Then, in the Search
panel at the top of the screen, under the
Document Type heading, check the box
next to Proposed Rules to locate this
document. You may submit a comment
by clicking on “Send a Comment.”

By hard copy: Submit by U.S. mail or
hand-delivery to: Public Comments
Processing, Attn: FWS—-R9-1A-2011—
0027; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, MS
2042-PDM; Arlington, VA 22203.

We will not accept e-mails or faxes.
We will post all comments on http://

www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Public Comments section at the end of
SUPPLEMENTARY INFORMATION for further
information about submitting
comments).

FOR FURTHER INFORMATION CONTACT:
Timothy J. Van Norman, Chief, Branch
of Permits, Division of Management
Authority, U.S. Fish and Wildlife
Service, 4401 N. Fairfax Drive, Suite
212, Arlington, VA 22203; telephone
703—358-21040; fax 703—-358—2281. If
you use a telecommunications devise
for the deaf (TDD), call the Federal
Information Relay Service (FIRS) at
800-877—8339.

SUPPLEMENTARY INFORMATION:
Background

On August 22, 2011, we published a
proposed rule (76 FR 52297) to amend
the Captive-bred Wildlife (CBW)
regulations that implement the Act by
removing inter-subspecific crossed or
generic tiger (Panthera tigris) (i.e.,
specimens not identified or identifiable
as members of Bengal, Sumatran,
Siberian, or Indochinese subspecies
(Panthera tigris tigris, P. t. sumatrae, P.
t. altaica, and P. t. corbetti, respectively)
from paragraph (g)(6) of 50 CFR 17.21.
This action would eliminate the
exemption from registering and
reporting under the CBW regulations by
persons who want to conduct otherwise-
prohibited activities under the Act with
live inter-subspecific crossed or generic
tigers born in the United States. Inter-
subspecific crossed or generic tigers
remain listed as endangered under the
Act, and a person would need to qualify
for an exemption or obtain an
authorization under the remaining
statutory and regulatory requirements to
conduct any prohibited activities.

The comment period was opened for
30 days from August 22, 2011, to
September 21, 2011. We have received
several requests to extend the comment
period in order to give all interested
parties an increased opportunity to fully
research this issue and provide more
substantial comments. Accordingly, we
are extending the comment period by 30
days. Our August 22, 2011, proposed
rule (79 FR 52297) specifies the
information that we seek from the
public. If you submitted comments
previously, you do not need to resubmit
them because we have already
incorporated them into the public
record and will fully consider them in
preparation of the final rule.

Public Comments

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in
ADDRESSES. We will not accept
comments sent by e-mail or fax or to an
address not listed in ADDRESSES.

We will post your entire comment—
including your personal identifying
information—on http://
www.regulations.gov. If you provide
personal identifying information in your
written comments, you may request at
the top of your document that we
withhold this information from public
review. However, we cannot guarantee
that we will be able to do so.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on http://www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service; Division of Management
Authority; 4401 N. Fairfax Drive, Suite
212; Arlington, VA 22203; telephone,
(703) 358-2093.

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201—-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

Dated: September 15, 2011.

Rachel Jacobson,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 2011-24339 Filed 9-20-11; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 110819519-1560-01]
RIN 0648-BB22

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Red
Grouper Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S proposes to implement
management actions described in a
regulatory amendment to the Fishery
Management Plan for the Reef Fish
Resources of the Gulf of Mexico (FMP)
prepared by the Gulf of Mexico Fishery
Management Gouncil (Council). If
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implemented, this rule would increase
the 2011 commercial quota for red
grouper, and thereby increase the 2011
commercial quota for shallow-water
grouper (SWG), set the commercial
quota for red grouper and SWG from
2012 to 2015 and subsequent fishing
years, and increase the red grouper bag
limit to four fish within the current
four-fish aggregate bag limit. The
increase in the recreational bag limit
will allow the recreational sector to
harvest the increase in the recreational
allocation established in the regulatory
amendment. The intended effect of this
proposed rule is to help prevent
overfishing of red grouper while
achieving optimum yield (OY) by
increasing the red grouper harvest
consistent with the findings of the
recent rerun of the stock assessment for
this species using updated information.

DATES: Written comments must be
received on or before October 6, 2011.

ADDRESSES: You may submit comments
on the proposed rule identified by
“NOAA-NMFS-2011-0199” by any of
the following methods:

e Electronic submissions: Submit
electronic comments via the Federal e-
Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Peter Hood, Southeast
Regional Office, NMFS, 263 13th
Avenue South, St. Petersburg, FL 33701.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

To submit comments through the
Federal e-Rulemaking Portal: http://
www.regulations.gov, click on “submit a
comment,” then enter “NOAA-NMFS—
2011-0199” in the keyword search and
click on “search.” To view posted
comments during the comment period,
enter “NOAA-NMFS-2011-0199” in
the keyword search and click on
“search.” NMFS will accept anonymous
comments (enter N/A in the required
field if you wish to remain anonymous).
You may submit attachments to
electronic comments in Microsoft Word,
Excel, WordPerfect, or Adobe PDF file
formats only.

Comments through means not
specified in this rule will not be
accepted.

Electronic copies of the regulatory
amendment, which includes an

environmental assessment and a
regulatory impact review, may be
obtained from the Southeast Regional
Office Web Site at http://
sero.nmfs.noaa.gov/sf/
GrouperSnapperandReefFish.htm.

FOR FURTHER INFORMATION CONTACT:
Peter Hood, Southeast Regional Office,
NMFS, telephone: 727-824-5305, e-
mail: Peter.Hood@noaa.gov.

SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf of Mexico is
managed under the FMP. The FMP was
prepared by the Council and is
implemented through regulations at 50
CFR part 622 under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), 16 U.S.C. 1801
et seq.

Background

The Magnuson-Stevens Act requires
NMEF'S and regional fishery management
councils to prevent overfishing and
achieve, on a continuing basis, the OY
from federally-managed fish stocks.
These mandates are intended to ensure
fishery resources are managed for the
greatest overall benefit to the Nation,
particularly with respect to providing
food production and recreational
opportunities, and protecting marine
ecosystems. To further this goal, the
Magnuson-Stevens Act requires fishery
managers to end overfishing of stocks
while achieving OY from the fishery,
and to minimize bycatch and bycatch
mortality to the extent practicable.

Status of Stock

Red grouper was declared overfished
and placed under a rebuilding plan in
2004. A 2007 Southeast Data,
Assessment, and Review (SEDAR) stock
assessment determined that overfishing
had ended and stock biomass had
increased to near its OY spawning stock
biomass. With this update in stock
status, new regulations were
implemented in 2009 (74 FR 17603,
April 16, 2009) through Amendment
30B to the FMP, that increased the
commercial red grouper quota from 5.31
million 1b (2.41 million kg) to 5.75
million 1b (2.61 million kg) and
increased the red grouper bag limit from
one fish to two fish (within the four-fish
grouper aggregate bag limit).

The 2007 SEDAR red grouper
assessment was updated in 2009. The
assessment update indicated that the
stock continues to be neither overfished
nor undergoing overfishing. However,
the assessment update indicated the
stock had declined since 2005. A large
part of the decline was attributed to an
episodic mortality event in 2005 (most

likely associated with red tide) that
resulted in an approximate 20 percent
mortality of the red grouper stock, in
addition to mortalities resulting from
fishing and other natural causes. As a
result of the findings of the assessment
update, the Council’s Scientific and
Statistical Committee (SSC)
recommended an acceptable biological
catch (ABC) level of 6.31 million 1b
(2.86 million kg). This amount is equal
to 85 percent of the yield at Fumsy
(fishing mortality at maximum
sustainable yield), which is expected to
result in a less than 50-percent (15- to
45-percent) probability of overfishing.
To reduce this probability of overfishing
even further, the Council voted to set
the total allowable catch (TAC) at the
yield associated with Foy, which is
consistent with the method used to set
TAC in Amendment 30B to the FMP.
Therefore, TAC was reduced through a
2010 regulatory amendment (75 FR
74656, December 1, 2010) from 7.57
million Ib (3.43 million kg) to 5.68
million lb (2.58 million kg), which is the
yield associated with Foy (fishing
mortality at optimum yield). Fishing at
Foy should allow the stock to recover to
a biomass that can support harvesting at
equilibrium OY levels.

The 2009 assessment update was
rerun in late 2010 to incorporate new
information on red grouper harvest.
Specifically, the assessment used
revised estimates of historical discards
in the commercial sector based on
newly available observer data from the
years 2006—2008 and updated
projections taking into account the
reduction in the commercial size limit
from 20 inches to 18 inches. Given these
changes, the rerun resulted in a slightly
improved estimate of the stock status for
the last year of the assessment (2008)
and indicated the TAC in the near term
could be substantially increased. After
reviewing the rerun of the assessment
update, the SSC recommended that the
overfishing limit for red grouper be set
at 8.10 million b (3.67 million kg) (the
equilibrium yield at Fmsy) and the ABC
be set at 7.93 million Ib (3.60 million kg)
(the equilibrium yield at Fovy).

At the request of the Council, NMFS
ran a new projection in 2011 that
incorporated revised 2010 landings.
Actual landings from 2010 were lower
than projected, likely due to new
longline restrictions implemented
through Amendment 31 to the FMP (75
FR 21512, April 26, 2010) and
disruptions in the fishery associated
with the Deepwater Horizon oil spill
that occurred in April 2010. The yield
streams from this rerun showed that
TAC could be increased in 2011.
Because many commercial red grouper
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fishermen will likely catch their IFQ
allocation before the end of 2011, based
on the current rate of harvest, the
Council proposed the adoption of the
revised yield stream to help alleviate
market disruptions that might occur
should most IFQ allocations be caught
well before the end of the year.

Red Grouper Total Allowable Catch
(TAC)

The current red grouper TAC of 5.68
million b (3.43 million kg) was
implemented in 2010 through a 2010
red grouper regulatory amendment
(75 FR 74656, December 1, 2010). The
TAC proposed for 2011 through the
2011 red grouper regulatory amendment
is 6.88 million 1b (3.12 million kg).
Subsequent increases in TAC from 2012
to 2015 would be 7.07 million 1b (3.21
million kg) for 2012, 7.27 million lb
(3.30 million kg) for 2013, 7.41 (3.36
million kg) for 2014, and 7.52 million 1b
(3.41 million kg) for 2015 and
subsequent fishing years.

Allocation

The recreational and commercial
allocations for red grouper included in
the 2011 red grouper regulatory
amendment are proposed to remain
consistent with those established in
Amendment 30B to the FMP. Therefore,
76 percent of the TAC would be
allocated to the commercial sector and
24 percent of the TAC would be
allocated to the recreational sector.

Management Measures Contained in
This Proposed Rule

Based on the current commercial and
recreational allocations, the TAC would
be implemented through this rule by
increasing the commercial quota in 2011
for Gulf red grouper from 4.32 million
Ib (1.96 million kg) to 5.23 million 1b
(2.82 million kg). The rule would also
set the commercial quotas for 2012 to
2015 at 5.37 million 1b (2.37 million kg)
for 2012, 5.53 million 1b (2.44 million
kg) for 2013, 5.63 million 1b (2.51
million kg) for 2014, and 5.72 million 1b
(2.59 million kg) for 2015 and
subsequent fishing years. However,
these increases in the red grouper
commercial quota are contingent on the
TAC not being exceeded in the previous
fishing year (regardless of which sector
is responsible for any overage). The
increase in the 2011 red grouper quota
by 0.91 million 1b (0.41 million kg)
would, therefore, increase the 2011
combined SWG quota by 0.91 million 1b
(0.41 million kg) to 6.07 million 1b (2.75
million kg). Increases in the red grouper
quotas from 2012 to 2015 would
increase the SWG quota to 6.21 million
lb (2.82 million kg) for 2012, 6.37

million 1b (2.89 million kg) for 2013,
6.47 million 1b (2.93 million kg) for
2014, and 6.56 million 1b (2.98 million
kg) for 2015 and subsequent fishing
years. Increases in the SWG quota
would be contingent on the red grouper
TAC or gag TAC not being exceeded in
the previous fishing year.

The proposed increase in the TAC
would also increase the recreational
allocation. For 2011, the increase in the
recreational allocation would be from
1.36 million 1b (0.62 million kg) to 1.65
million 1b (0.75 million kg). The
recreational allocation for 2012 to 2015
would be 1.70 million Ib (0.78 million
kg) for 2012, 1.74 million 1b (0.79
million kg) for 2013, 1.78 million lb
(0.81 million kg) for 2014, and 1.80
million 1b (0.82 million kg) for 2015 and
subsequent fishing years. However,
recreational management measures have
held the annual recreational harvest to
approximately 1 million Ib (0.45 million
kg) since 2006, well below the
recreational allocation of the TAC.
Therefore, relaxing the recreational
management measures is warranted to
allow the recreational sector to harvest
its allocation.

Based on a bag limit analysis
conducted for Amendment 30B to the
FMP, the proposed bag limit increase
from two to four fish could result in a
13.2 percent increase in recreational
harvest. This increase is less than the
proposed increase in the recreational
allocation (approximately 18 percent),
and so should not result in the
recreational sector exceeding its catch
target or annual catch limit, particularly
for 2011. As stated elsewhere, there is
a great deal of uncertainty in estimating
increased catch levels. These estimates
of catch levels for increased bag limits
are uncertain because of a lack of recent
catch data at higher bag limits.
Consequently, it is not considered
prudent to further relax restrictions and
further increase harvest beyond the
estimated 13.2 percent. Because
accountability measures cannot
currently be implemented through a
framework action, the 2011 red grouper
regulatory amendment does not contain
revisions to the red grouper
accountability measures; however,
proposed measures in Amendment 32 to
the FMP would add an accountability
measure for the recreational sector for
this bag limit increase. If the
recreational ACL were exceeded, the
proposed measure would reduce the bag
limit in the subsequent year by one fish
(with a two-fish bag limit as the lowest
bag limit allowable under this
accountability measure).

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this proposed rule is consistent
with the regulatory amendment, other
provisions of the Magnuson-Stevens
Act, and other applicable law, subject to
further consideration after public
comment.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
rule, if adopted, would not have a
significant economic impact on a
substantial number of small entities.
The factual basis for this determination
is as follows.

The purposes of the regulatory
amendment are to establish the red
grouper total allowable catch, and thus
the red grouper commercial quota and
recreational allocation, and to set the
red grouper recreational bag limit
consistent with the goals and objectives
of the Council’s red grouper rebuilding
plan and the mandates of the
Magnuson-Stevens Act. The objective of
this specific rule is to support
rebuilding of the red grouper resource in
the Gulf of Mexico and to allow harvest
of that resource at optimum yield. The
Magnuson-Stevens Act provides the
statutory basis for this proposed rule.
The management measures contained in
this proposed rule are described in the
preamble of this rule and are not
repeated here.

This rule is expected to directly affect
commercial fishing vessels whose
owners possess commercial red grouper
fishing quota shares. The Small
Business Administration (SBA) has
established size criteria for all major
industry sectors in the U.S. including
fish harvesters. A business involved in
fish harvesting is classified as a small
business if it is independently owned
and operated, is not dominant in its
field of operation (including its
affiliates), and has combined annual
receipts not in excess of $4.0 million
(NAICS code 114111, finfish fishing) for
all its affiliated operations worldwide.

As of October 1, 2009, 970 entities
owned a valid commercial Gulf reef fish
permit and thus were eligible for initial
shares and allocation in the grouper/
tilefish IFQ) program. Of these 970
entities, 908 entities initially received
shares and allocation of grouper or
tilefish in 2010. More importantly, with
respect to the proposed action, 815
entities specifically received red
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grouper shares and an initial allocation
of the commercial sector’s red grouper
quota in 2010. These 815 entities are
expected to be directly affected by the
action to increase the red grouper
commercial quota.

Of the 815 entities that initially
received red grouper shares, 191 were
not commercially fishing in 2008 or
2009 and thus had no commercial
fishing revenue during these years. On
average, these 191 entities received an
initial allocation of 6,459 1b (2,936 kg)
of red grouper in 2010. Eight of these
191 entities also received a bottom
longline endorsement in 2010. These 8
entities received a much higher initial
allocation of red grouper in 2010, with
an average of approximately 44,000 lb
(20,000 kg). The other 624 entities that
received red grouper shares and initial
allocations in 2010 were active in
commercial fisheries in 2008 or 2009.
These 624 entities are expected to be
most affected by the proposed action to
increase the red grouper commercial
quota.

Of the 624 commercial fishing vessels
with commercial landings in 2008 or
2009, 126 vessels did not have any red
grouper landings in 2008 or 2009. Their
average annual gross revenue in these 2
years was approximately $55,800 (2008
dollars). The vast majority of these
vessels’ commercial fishing revenue is
from a combination of landings of
snapper, mackerel, dolphin, and wahoo.
However, as described in the regulatory
amendment, in 2009, they did become
relatively more dependent on landings
of highly migratory species (HMS)
species and relatively less dependent on
landings of deep-water grouper species.
On average, in 2010, these vessels
received an initial allocation of 2,524 1b
(1,147 kg) of red grouper quota. Five of
these vessels also received a bottom
longline endorsement in 2010.

The remaining 498 commercially
active fishing vessels did have landings
of red grouper in 2008 or 2009. Their
average annual gross revenue from
commercial fishing was approximately
$66,000 (2008 dollars) between the 2
years. On average, these vessels had
9,425 1b (4,284 kg) and 6,734 1b (3,061
kg) of red grouper landings in 2008 and
2009 respectively, or 8,053 1b (3,660 kg)
between the 2 years. Red grouper
landings accounted for approximately
35 percent of these vessels’ annual
average gross revenue, and thus they are
relatively dependent on revenue from
red grouper landings. These vessels’
average initial red grouper allocation in
2010 was 8,404 1b (3,820 kg). Therefore,
on average, their 2008 and 2009 red
grouper landings are very near their
2010 red grouper allocation, though

their red grouper landings differed
considerably between 2008 and 2009.

Of these 498 vessels, 49 vessels also
received a bottom longline endorsement
in 2010. These particular vessels’
average annual revenue was
approximately $156,000 (2008 dollars)
in 2008 and 2009. Revenue from red
grouper landings decreased from
approximately $104,000 to $65,000 in
2009. Nonetheless, these vessels remain
highly dependent on revenue from red
grouper landings, which averaged
approximately 36,000 1b (13,364 kg) in
2008 and 23,000 lb (10,455 kg) in 2009.
Their average initial 2010 allocation of
red grouper was approximately 42,000
Ib (19,091 kg), and thus their recent
years’ harvests have been within that
2010 average allocation, particularly in
2009.

The maximum annual commercial
fishing revenue in 2008 or 2009 by an
individual vessel whose owner
possessed red grouper fishing quota
shares was approximately $606,000
(2008 dollars). Based on this figure, all
commercial fishing vessels expected to
be directly affected by this rule are
determined for the purpose of this
analysis to be small business entities.

As a result of the expected increase in
commercial red grouper harvests due to
the increase in the commercial red
grouper quota, this rule would be
expected to increase commercial ex-
vessel revenue by approximately
$2.76 million from 2011 through 2015,
or approximately $551,268 annually,
relative to the status quo. Thus, the
expected annual increase in each
affected entity’s annual ex-vessel
revenue is estimated to be
approximately $676. As a result, no
reduction in profits for a substantial
number of small entities would be
expected.

No duplicative, overlapping, or
conflicting Federal rules have been
identified. This proposed rule would
not establish any new reporting, record-
keeping, or other compliance
requirements.

This rule would not be expected to
significantly reduce the profits of any
small entities. Because this rule, if
implemented, is not expected to have
significant economic impact on any
small entities, an initial regulatory
flexibility analysis is not required and
none has been prepared.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: September 16, 2011.
Samuel D. Rauch, III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is proposed
to be amended as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In §622.39, the first sentence in
paragraph (b)(1)(ii) is revised to read as
follows:

§622.39 Bag and possession limits.

* * * * *

(b) * * *

(1) * *x %

(ii) Groupers, combined, excluding
goliath grouper and Nassau grouper—4
per person per day, but not to exceed 1
speckled hind or 1 warsaw grouper per
vessel per day, or 2 gag per person per
day EE
* * * * *

3.In §622.42, two sentences are
added after the first sentence in the
introductory paragraph and paragraphs
(a)(1)(ii1)(A) and (C) are revised to read
as follows:

§622.42 Quotas.

* * * * *

(a) * * * Annual quota increases are
contingent on the total allowable catch
for the applicable species not being
exceeded in the previous fishing year. If
the total allowable catch is exceeded in
the previous fishing year, the RA will
file a notification with the Office of the
Federal Register to maintain the quota
for the applicable species from the
previous fishing year for following
fishing years, unless the best scientific
information available determines
maintaining the quota from the previous
year is unnecessary. * * *

(1) * Kk %

(111) * % %

(A) SWG combined. (1) For fishing
year 2011—6.07 million 1b (2.75 million
kg).

(2) For fishing year 2012—6.21
million Ib (2.82 million kg).

(3) For fishing year 2013—6.37
million lb (2.89 million kg).

(4) For fishing year 2014—6.47
million lb (2.93 million kg).

(5) For fishing year 2015 and
subsequent fishing years—6.56 million
b (2.98 million kg).

* * * * *
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(C) Red grouper. (1) For fishing year (3) For fishing year 2013—5.53 (5) For fishing year 2015 and
2011—5.23 million 1b (2.82 million kg).  million 1b (2.44 million kg). subsequent fishing years—5.72 million
(2) For fishing year 2012—5.37 (4) For fishing year 2014—5.63 Ib (2.59 million kg).
million lb (2.37 million kg). million 1b (2.51 million kg). * * * * *

[FR Doc. 2011-24251 Filed 9-20-11; 8:45 am|
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Qualified
Products List for Long-Term Retardant
for Wildland Firefighting

AGENCY: Forest Service, USDA.

ACTION: Notice; request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service is seeking comments
from all interested individuals and
organizations on the extension (with
contact revision) of a currently
approved information collection,
Qualified Products List for Long-Term
Retardant For Wildland Firefighting.

DATES: Comments must be received in
writing on or before November 21, 2011
to be assured of consideration.
Comments received after that date will
be considered to the extent practicable.

ADDRESSES: Comments concerning this
notice should be addressed to Victoria
Henderson, Branch Director, Equipment
and Chemicals, U. S. Forest Service,
National Interagency Fire Center, 3833
S. Development Avenue, Boise, ID
83705.

Comments also may be submitted via
facsimile to 208-387-5398 or by e-mail
to: thenderson@fs.fed.us.

The public may inspect comments
received at the National Interagency Fire
Center (NIFC), Jack Wilson Building,
Boise, Idaho, Monday through Friday
between 10 a.m. and 3 p.m. Visitors are
encouraged to call ahead to 208-387—
5348 to facilitate entry to the building.

FOR FURTHER INFORMATION CONTACT:
Cecilia Johnson, Missoula Technology
and Development Center (MTDC), 406—
329-4819; Shirley Zylstra (MTDC), 406—
329-4859; or Tory Henderson, NIFC,
208-387-5348. Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Relay
Service (FRS) at 1-800-877—-8339

twenty-four hours a day, every day of
the year, including holidays.
SUPPLEMENTARY INFORMATION:

Title: Qualified Products List for Long
Term Retardant for Wildland
Firefighting.

OMB Number: 0596—0184.

Expiration Date of Approval: February
29, 2012.

Type of Request: Extension with
contact revision.

Abstract: The Forest Service and
cooperating wildland firefighting
agencies need adequate types and
quantities of qualified fire chemical
products available to accomplish fire
management activities as safely and
effectively as possible. To accomplish
this objective, the Agency evaluates and
pre-approves commercial wildland
firefighting chemicals. The Agency may
be required to submit the formulations
to the U.S. Fish and Wildlife Service
and NOAA Fisheries during the
evaluation process. All products must
meet the requirements of specifications
identified and maintained by the
Wildland Fire Chemical Systems
(WFCS) staff at the Forest Service
Missoula Technology and Development
Center (MTDC). After a product
evaluation has been completed
successfully, the product is added to the
Qualified Products List (QPL) for the
appropriate product type. All Forest
Service procurements of wildland fire
chemicals are made from these lists.

To initiate an evaluation, product
manufacturers (or authorized suppliers)
enter into an agreement with the Forest
Service and pay all costs associated
with the submission and evaluation of
the product.

Once the agreement is in place and
funds are deposited to cover the
associated costs, the manufacturer
submits the following information to
WEFCS:

1. List of the specific ingredients and
quantity used to prepare the product;

2. Identification of the source of
supply for each ingredient;

3. Copies of the Material Safety Data
Sheet (MSDS) for the product and for
each ingredient used to prepare the
product; and

4. Specific mixing requirements and
performance information.

Review of the submitted information
assures that the product does not
contain ingredients meeting the criteria
for Chemicals of Concern, for example.

by appearing on one or more of the
following lists:

1. Agency list of unacceptable
ingredients;

2. National Toxicology Program (NTP)
“Annual Report on Carcinogens”;

3. International Agency for Research
on Cancer (IARC) Monographs for
Potential Carcinogens; and

4. Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) “‘List of Extremely
Hazardous Substances and Their
Threshold Planning Quantities”.

A risk assessment, performed at
manufacturer expense, may be required.
When a risk assessment is necessary, a
third party selected by the Agency
assesses the products and levels of
ingredients found in typical
applications relative to human and
environmental impact.

Each product submitted is tested to
determine the mammalian and aquatic
toxicity of the product and must meet
specific levels of performance to
minimize potential risk during
firefighting operations.

Additional tests are performed to
determine the effectiveness of the
product to reduce spread rate and
intensity of the fire even after the water
in the product has evaporated.

A number of product characteristics
are measured over the operational
performance range of the product to
ensure that the product meets the needs
of the firefighters in the field.

The collection of this information for
each product submission is necessary
due to the length of time needed to test
the product (18 to 24 months) and need
to ensure that products are safe and
effective prior to purchase and use.

This information collection and the
product evaluation must be conducted
on an on-going basis to ensure the
Agency can solicit and award contracts
in a timely manner to provide
firefighters with safe and effective
wildland fire chemical products.

Estimate of Annual Burden: 3.6 hours.

Type of Respondents: Manufacturers
(and their suppliers) of long-term fire
retardant for wildland firefighting.

Estimated Annual Number of
Respondents: 3.

Estimated Annual Number of
Responses per Respondent: 3.

Estimated Total Annual Burden on
Respondents: 32.4 hours.
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Comment Is Invited

Comment is invited on: (1) Whether
this collection of information is
appropriate for the stated purposes and
the proper performance of the functions
of the Agency, including whether the
information will have practical or
scientific utility; (2) the accuracy of the
Agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission request toward Office of
Management and Budget approval.

Dated: September 14, 2011.
Robin L. Thompson,

Associate Deputy Chief, State & Private
Forestry.

[FR Doc. 2011-24230 Filed 9-20-11; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Qualified
Products List for Class A Foams for
Wildland Firefighting

AGENCY: Forest Service, USDA.
ACTION: Notice; request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service is seeking comments
from all interested individuals and
organizations on the extension (without
revision) of a currently approved
information collection, Qualified
Products List for Class A Foams for
Wildland Firefighting.

DATES: Comments must be received in
writing on or before November 21, 2011
to be assured of consideration.
Comments received after that date will
be considered to the extent practicable.
ADDRESSES: Comments concerning this
notice should be addressed to Victoria
Henderson, Branch Director, Equipment
and Chemicals, U.S. Forest Service,
National Interagency Fire Center, 3833
S. Development Avenue, Boise, Idaho
83705.

Comments also may be submitted via
facsimile to 208—387-5398 or by e-mail
to: thenderson@fs.fed.us.

The public may inspect comments
received at the National Interagency Fire
Center (NIFC), Jack Wilson Building,
Boise, Idaho, Monday through Friday
between 10 a.m. to 3 p.m. Visitors are
encouraged to call ahead to 208-387—
5348 to facilitate entry to the building.
FOR FURTHER INFORMATION CONTACT:
Cecilia Johnson, Missoula Technology
and Development Center (MTDC), 406—
329-4819, Shirley Zylstra (MTDC), 406—
329-4859, or Tory Henderson, NIFC,
208-387-5348. Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Relay
Service (FRS) at 1-800-877—8339
twenty-four hours a day, every day of
the year, including holidays.
SUPPLEMENTARY INFORMATION:

Title: Qualified Products List for Class
A Foam for Wildland Firefighting.

OMB Number: 0596—0183.

Expiration Date of Approval: February
29, 2012.

Type of Request: Extension without
revision.

Abstract: The Forest Service and
cooperating wildland firefighting
agencies need adequate types and
quantities of qualified fire chemical
products available to accomplish fire
management activities as safely and
effectively as possible. To accomplish
this objective, the Agency evaluates and
pre-approves commercial wildland
firefighting chemicals. The Agency may
be required to submit the formulations
to the U.S. Fish and Wildlife Service
and NOAA Fisheries during the
evaluation process. All products must
meet the requirements of specifications
identified and maintained by the
Wildland Fire Chemical Systems
(WFCS) staff at the Forest Service
Missoula Technology and Development
Center (MTDC). After a product
evaluation has been completed
successfully, the product is added to the
Qualified Products List (QPL) for the
appropriate product type. All Forest
Service procurements of wildland fire
chemicals are made from these lists. To
initiate an evaluation, product
manufacturers (or authorized suppliers)
enter into an agreement with the Forest
Service and pay all costs associated
with the submission and evaluation of
the product. Once the agreement is in
place and funds are deposited to cover
the associated costs, the manufacturer
submits the following information to
WEFCS:

1. List of the specific ingredients and
quantity used to prepare the product,

2. Identification of the source of
supply for each ingredient,

3. Copies of the Material Safety Data
Sheet (MSDS) for the product and for
each ingredient used to prepare the
product, and

4. Specific mixing requirements and
performance information.

Review of the submitted information
assures that the product does not
contain ingredients meeting the criteria
for Chemicals of Concern, i.e., by
appearing on one or more of the
following lists:

Agency list of unacceptable
ingredients.

National Toxicology Program (NTP)
“Annual Report on Carcinogens.”

International Agency for Research on
Cancer (IARC) Monographs for Potential
Carcinogens.

Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) “List of Extremely
Hazardous Substances and Their
Threshold Planning Quantities.”

A risk assessment, performed at the
manufacturer expense, may be required.
When a risk assessment is necessary, a
third party selected by the Agency
assesses the products and levels of
ingredients found in typical
applications relative to human and
environmental impact. Each product
submitted is tested to determine the
mammalian and aquatic toxicity of the
product and must meet specific levels of
performance to minimize potential risk
during firefighting operations.

Additional tests are performed to
determine the effectiveness of the
product to reduce spread rate and
intensity of the fire by application
directly on or near the fire. A number
of product characteristics are measured
over the operational performance range
of the product to ensure that the product
meets the needs of the firefighters in the
field. The collection of this information
for each product submission is
necessary due to the length of time
needed to test the product (18 to 24
months) and need to ensure that
products are safe and effective prior to
purchase and use. This information
collection and the product evaluation
must be conducted on an on-going basis
to ensure the Agency can solicit and
award contracts in a timely manner to
provide firefighters with safe and
effective wildland fire chemical
products.

Estimate of Annual Burden: 2.8 hours.

Type of Respondents: Manufacturers
(and their suppliers) of Class A Foams
for Wildland Firefighting.

Estimated Annual Number of
Respondents: 2.

Estimated Annual Number of
Responses per Respondent: 1.
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Estimated Total Annual Burden on
Respondents: 5.6 hours.

Comment Is Invited

Comment is invited on: (1) Whether
this collection of information is
appropriate for the stated purposes and
the proper performance of the functions
of the Agency, including whether the
information will have practical or
scientific utility; (2) the accuracy of the
Agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission request toward Office of
Management and Budget approval.

Dated: September 14, 2011.
Robin L. Thompson,
Associate Deputy Chief, State and Private.
[FR Doc. 2011-24234 Filed 9-20-11; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Qualified
Products List for Water Enhancers
(Gels) for Wildland Firefighting
AGENCY: Forest Service, USDA.
ACTION: Notice; request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service is seeking comments
from all interested individuals and
organizations on the extension with no
revision of a currently approved
information collection, Qualified
Products List for Water Enhancers (Gels)
for Wildland Firefighting.

DATES: Comments must be received in
writing on or before November 21, 2011
to be assured of consideration.
Comments received after that date will
be considered to the extent practicable.

ADDRESSES: Comments concerning this
notice should be addressed to Victoria
Henderson, Branch Director, Equipment
and Chemicals, U.S. Forest Service,
National Interagency Fire Center, 3833

S. Development Avenue, Boise, ID
83705.

Comments also may be submitted via
facsimile to 208—-387-5398 or by e-mail
to: thenderson@fs.fed.us.

The public may inspect comments
received at the National Interagency Fire
Center (NIFC), Jack Wilson Building, in
Boise, Idaho, Monday through Friday
between 10 a.m. to 3 p.m. Visitors are
encouraged to call ahead to 208-387—
5348 to facilitate entry to the building.

FOR FURTHER INFORMATION CONTACT:
Cecilia Johnson, Missoula Technology
and Development Center (MTDC), 406—
329-4819, Shirley Zylstra (MTDC), 406—
329-4859, or Tory Henderson, NIFC,
208-387-5348. Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Relay
Service (FRS) at 1-800-877—8339
twenty-four hours a day, every day of
the year, including holidays.
SUPPLEMENTARY INFORMATION:

Title: Qualified Products List for
Water Enhancers (Gels) for Wildland
Firefighting.

OMB Number: 0596—0182.

Expiration Date of Approval: February
29, 2012.

Type of Request: Extension with no
revision

1. Abstract: The Forest Service and
cooperating wildland firefighting
agencies need adequate types and
quantities of qualified fire chemical
products available to accomplish fire
management activities as safely and
effectively as possible. To accomplish
this objective, the Agency evaluates and
pre-approves commercial wildland
firefighting chemicals. The Agency may
be required to submit the formulations
to the U.S. Fish and Wildlife Service
and National Oceanic and Atmospheric
Administration (NOAA) Fisheries
during the evaluation process. All
products must meet the requirements of
specifications identified and maintained
by the Wildland Fire Chemical Systems
(WFCS) staff at the Forest Service
Missoula Technology and Development
Center (MTDC). After a product
evaluation has been completed
successfully, the product is added to the
Qualified Products List (QPL) for the
appropriate product type. All Forest
Service procurements of wildland fire
chemicals are made from these lists.

To initiate an evaluation, product
manufacturers (or authorized suppliers)
enter into an agreement with the Forest
Service and pay all costs associated
with the submission and evaluation of
the product.

Once the agreement is in place and
funds are deposited to cover the
associated costs, the manufacturer

submits the following information to
WEFCS:

1. List of the specific ingredients and
quantity used to prepare the product,

2. Identification of the source of
supply for each ingredient,

3. Copies of the Material Safety Data
Sheet (MSDS) for the product and for
each ingredient used to prepare the
product, and

4. Specific mixing requirements and
performance information.

Review of the submitted information
assures that the product does not
contain ingredients meeting the criteria
for Chemicals of Concern, for example
by appearing on one or more of the
following lists:

e Agency list of unacceptable
ingredients.

¢ National Toxicology Program (NTP)
“Annual Report on Carcinogens”.

e International Agency for Research
on Cancer (IARC) Monographs for
Potential Carcinogens.

e Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) “‘List of Extremely
Hazardous Substances and Their
Threshold Planning Quantities”.

A risk assessment, performed at
manufacturer expense, may be required.
When a risk assessment is necessary, a
third party selected by the Agency
assesses the products and levels of
ingredients found in typical
applications relative to human and
environmental impact.

Each product submitted is tested to
determine the mammalian and aquatic
toxicity of the product and must meet
specific levels of performance to
minimize potential risk during
firefighting operations.

Additional tests are performed to
determine the effectiveness of the
product to reduce spread rate and
intensity of the fire by application
directly on or near the fire.

A number of product characteristics
are measured over the operational
performance range of the product to
ensure that the product meets the needs
of the firefighters in the field.

The collection of this information for
each product submission is necessary
due to the length of time needed to test
the product (18 to 24 months) and need
to ensure that products are safe and
effective prior to purchase and use.

This information collection and the
product evaluation must be conducted
on an on-going basis to ensure the
Agency can solicit and award contracts
in a timely manner to provide
firefighters with safe and effective
wildland fire chemical products.

Estimate of Annual Burden: 4.5 hours.

Type of Respondents: Businesses
(manufacturers and suppliers) of water
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enhancers (gels) for wildland
firefighting.

Estimated Annual Number of
Respondents: 3.

Estimated Annual Number of
Responses per Respondent: 3.

Estimated Total Annual Burden on
Respondents: 40.5 hours.

Comment Is Invited

Comment is invited on: (1) Whether
this collection of information is
necessary for the stated purposes and
the proper performance of the functions
of the Agency, including whether the
information will have practical or
scientific utility; (2) the accuracy of the
Agency'’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission request toward Office of
Management and Budget approval.

Dated: September 14, 2011.

Robin L. Thompson,

Associate Deputy Chief, State and Private
Forestry.

[FR Doc. 2011-24233 Filed 9-20-11; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Information Collection Activity;
Comment Request

AGENCY: Rural Utilities Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35, as amended), the
Rural Utilities Service, an agency of the
United States Department of Agriculture
(USDA), invites comments on this
information collection for which
approval from the Office of Management
and Budget (OMB) will be requested.
DATES: Comments on this notice must be
received by November 21, 2011.

FOR FURTHER INFORMATION CONTACT:
Michele Brooks, Director, Program

Development and Regulatory Analysis,
USDA-Rural Utilities Service, 1400
Independence Ave., SW., STOP 1522,
Room 5818 South Building,
Washington, DC 20250-1522.
Telephone: (202) 690-1078. Fax: (202)
720-3485. E-mail:
Michele.brooks@wdc.usda.gov.

SUPPLEMENTARY INFORMATION: The Office
of Management and Budget’s (OMB)
regulation (5 CFR part 1320)
implementing provisions of the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13) requires that interested
members of the public and affected
agencies have an opportunity to
comment on information collection and
recordkeeping activities [see 5 CFR
1320.8(d)]. This notice identifies an
information collection that will be
submitted to OMB for approval.

Comments are invited on: (a) Whether
this collection of information is
necessary for the proper performance of
the functions of the Agency, including
whether the information will have
practical utility; (b) the accuracy of the
Agency’s estimate of the burden of the
collection of information including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
respond, including through the use of
appropriate automated, electronic,
mechanical or other technological
collection techniques, or other forms of
information technology. Comments may
be sent to Michele Brooks, Director,
Program Development and Regulatory
Analysis, USDA-Rural Utilities Service,
STOP 1522, 1400 Independence Ave.,
SW., Washington, DC 20250-1522. Fax:
(202) 720-3485.

Title: 7 CFR Part 1724, Electric
Engineering, Architectural Services and
Design Policies and Procedures.

OMB Control Number: 0572—0118.

Type of Request: Extension of a
previously approved collection.

Abstract: The Agency requires
borrower to use standard contract forms
under certain circumstances. The use of
standard forms helps assure the Agency
that:

e Appropriate standards and
specifications are maintained;

o The Agency loan security is not
adversely affected; and

¢ Loan and loan guarantee funds are
used effectively and for the intended
purpose.

Standardization of forms by the
Agency results in substantial savings to:

e Borrowers—If standard forms were
not used, borrowers would need to

prepare their own documents at
significant expense; and

¢ Government—If standard forms
were not used, each document
submitted by a borrower would require
extensive and costly review by both the
Agency and the Office of General
Counsel.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 1.05 hours per
response.

Respondents: Businesses, not-for-
profit institutions and others.

Estimated Number of Respondents:
99.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 104 hours.

Copies of this information collection
can be obtained from Joyce McNeil,
Program Development and Regulatory
Analysis, at (202) 720-0812. Fax: (202)
720-3485.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Jonathan Adelstein,

Administrator, Rural Utilities Service.
[FR Doc. 2011-24157 Filed 9-20-11; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security
[Docket No. 110907572-1571-01]

National Defense Stockpile Market
Impact Committee Request for Public
Comments on the Potential Market
Impact of Proposed Stockpile for
Fiscal Year 2013

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Notice of inquiry.

SUMMARY: The purpose of this notice is
to advise the public that the National
Defense Stockpile Market Impact
Committee (MIC), co-chaired by the
Departments of Commerce and State, is
seeking public comments on the
potential market impact of the proposed
disposal levels of materials for the
Fiscal Year (FY) 2013 Annual Materials
Plan. The role of the MIC is to advise
the National Defense Stockpile Manager
on the projected domestic and foreign
economic effects of all acquisitions and
disposals of materials from the
stockpile. Public comments are an
important element of the Committee’s
market impact review process.


mailto:Michele.brooks@wdc.usda.gov
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DATES: To be considered, written
comments must be received by October
21, 2011.

ADDRESSES: Address all comments
concerning this notice to Michael
Vaccaro, U.S. Department of Commerce,
Bureau of Industry and Security, Office
of Strategic Industries and Economic
Security, 1401 Constitution Avenue,
NW., Room 3876, Washington, DC
20230, fax: (202) 482-5650 (Attn:
Michael Vaccaro), e-mail:
MIC@bis.doc.gov; and Douglas Kramer,
U.S. Department of State, Bureau of
Economic and Business Affairs, Office
of International Energy and Commodity
Policy, Washington, DC 20520, fax:
(202) 647—4037 (Attn: Douglas Kramer),
or e-mail: KramerDR@state.gov.

FOR FURTHER INFORMATION CONTACT:
Liam McMenamin, Office of Strategic
Industries and Economic Security,
Bureau of Industry and Security, U.S.
Department of Commerce, Telephone:
(202) 482-2233.

SUPPLEMENTARY INFORMATION:

Background

Under the authority of the Strategic
and Critical Materials Stock Piling Act
of 1979, as amended (50 U.S.C. 98, et
seq.), the Department of Defense, as
National Defense Stockpile Manager,
maintains a stockpile of strategic and
critical materials to supply the military,
industrial, and essential civilian needs
of the United States for national
defense. Section 3314 of the Fiscal Year
(FY) 1993 National Defense
Authorization Act (NDAA) (50 U.S.C.
98h—1) formally established a Market
Impact Committee (the “Committee”) to
“advise the National Defense Stockpile
Manager on the projected domestic and
foreign economic effects of all
acquisitions and disposals of materials

from the stockpile.* * *” The
Committee must also balance market
impact concerns with the statutory
requirement to protect the U.S.
Government against avoidable loss.

The Committee is comprised of
representatives from the Departments of
Commerce, State, Agriculture, Defense,
Energy, Interior, the Treasury, and
Homeland Security, and is co-chaired
by the Departments of Commerce and
State. The FY 1993 NDAA directs the
Committee to consult with industry
representatives that produce, process, or
consume the types of materials stored in
the stockpile.

In Attachment 1, the Defense Logistics
Agency (DLA) lists the proposed
quantities for the FY 2013 Annual
Materials Plan. The Committee is
seeking public comments on the
potential market impact of the sale of
these materials as enumerated. Public
comments are an important element of
the Committee’s market impact review
process.

The quantities listed in Attachment 1
are not disposal or sales target
quantities, but rather a statement of the
proposed maximum disposal quantity of
each listed material that may be sold in
a particular fiscal year by the DLA as
noted. The quantity of each material
that will actually be offered for sale will
depend on the market for the material
at the time of the offering as well as on
the quantity of each material approved
for disposal by Congress.

Submission of Comments

The Committee requests that
interested parties provide written
comments, supporting data and
documentation, and any other relevant
information on the potential market
impact of the sale of these commodities.
All comments must be submitted to the

ATTACHMENT 1
[Proposed FY 2013 annual materials plan]

address indicated in this notice. All
comments submitted through e-mail
must include the phrase ‘“Market Impact
Committee Notice of Inquiry” in the
subject line.

The Committee encourages interested
persons who wish to comment to do so
at the earliest possible time. The period
for submission of comments will close
on October 21, 2011. The Committee
will consider all comments received
before the close of the comment period.
Comments received after the end of the
comment period will be considered, if
possible, but their consideration cannot
be assured.

All comments submitted in response
to this notice will be made a matter of
public record and will be available for
public inspection and copying. Anyone
submitting business confidential
information should clearly identify the
business confidential portion of the
submission and also provide a non-
confidential submission that can be
placed in the public record. The
Committee will seek to protect such
information to the extent permitted by
law.

The Office of Administration, Bureau
of Industry and Security, U.S.
Department of Commerce, displays
public comments on the BIS Freedom of
Information Act (FOIA) Web site at
http://www.bis.doc.gov/foia. This office
does not maintain a separate public
inspection facility. If you have technical
difficulties accessing this Web site,
please call BIS’s Office of
Administration at (202) 482—1900 for
assistance.

Dated: September 15, 2011.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

Material Unit Quantity Footnote
Beryllium Metal ..........oooiiiiiii e 59 1
Chromium, FEITO ......oiiiiiie ettt e e 65,204 23
Chromium, Metal 500 2
Manganese, Ferro 100,000 2
Manganese, Metallurgical Grade 222,025 23
TAIC ittt et 639 23
TiN e 804 1
Tungsten Metal Powder .................... 77,433 23
Tungsten Ores and Concentrates 5,069,782 23

1 Potential Disposal/Upgrade.
2 Potential Disposal.

3 Actual quantity will be limited to remaining inventory.
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[FR Doc. 2011-24172 Filed 9-20-11; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE
International Trade Administration

Notice of Solicitation of Applications
for Allocation of Tariff Rate Quotas on
the Import of Certain Worsted Wool
Fabrics to Persons Who Cut and Sew
Men’s and Boys’ Worsted Wool Suits,
Suit-Type Jackets and Trousers in the
United States

AGENCY: International Trade
Administration, Department of
Commerce.

ACTION: The Department of Commerce
(Department) is soliciting applications
for an allocation of the 2012 tariff rate
quotas on certain worsted wool fabric to
persons who cut and sew men’s and
boys’ worsted wool suits, suit-type
jackets and trousers in the United
States.

SUMMARY: The Department hereby
solicits applications from persons
(including firms, corporations, or other
legal entities) who cut and sew men’s
and boys’ worsted wool suits and suit-
like jackets and trousers in the United
States for an allocation of the 2012 tariff
rate quotas on certain worsted wool
fabric. Interested persons must submit
an application on the form provided to
the address listed below by October 21,
2011. The Department will cause to be
published in the Federal Register its
determination to allocate the 2012 tariff
rate quotas and will notify applicants of
their respective allocation as soon as
possible after that date. Promptly
thereafter, the Department will issue
licenses to eligible applicants.

DATES: To be considered, applications
must be received or postmarked by

5 p.m. on October 21, 2011.

ADDRESSES: Applications must be
submitted to Office of Textiles and
Apparel, Room 3001, United States
Department of Commerce, Washington,
DC 20230 (telephone: (202) 482-3400).
Application forms may be obtained from
that office (via facsimile or mail) or from
the following Internet address: http://
otexa.ita.doc.gov/wooltrq/

wool app.htm.

FOR FURTHER INFORMATION CONTACT:
Robert Carrigg, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-2573.

SUPPLEMENTARY INFORMATION:

Background

Title V of the Trade and Development
Act of 2000 (the Act) created two tariff

rate quotas (TRQs), providing for
temporary reductions in the import
duties on limited quantities of two
categories of worsted wool fabrics
suitable for use in making suits, suit-
type jackets, or trousers: (1) For worsted
wool fabric with average fiber diameters
greater than 18.5 microns (Harmonized
Tariff Schedule of the United States
(HTS) heading 9902.51.11); and (2) for
worsted wool fabric with average fiber
diameters of 18.5 microns or less (HTS
heading 9902.51.12). On August 6, 2002,
President Bush signed into law the
Trade Act of 2002, which includes
several amendments to Title V of the
Act. On December 3, 2004, the Act was
further amended pursuant to the
Miscellaneous Trade Act of 2004, Public
Law 108—429, by increasing the TRQ for
worsted wool fabric with average fiber
diameters greater than 18.5 microns,
HTS 9902.51.11, to an annual total level
of 5.5 million square meters, and
extending it through 2007, and
increasing the TRQ for average fiber
diameters of 18.5 microns or less, HTS
9902.51.15 (previously 9902.51.12), to
an annual total level of 5 million square
meters and extending it through 2006.
On August 17, 2006 the Act was further
amended pursuant to the Pension
Protection Act of 2006, Public Law 109—
280, which extended both TRQs,
9902.51.11 and 9902.51.15, through
2009. The Senate-passed Emergency
Economic Stabilization Act of 2008
extending the TRQ for both HTS
through 2014.

The Act requires that the TRQs be
allocated to persons who cut and sew
men’s and boys’ worsted wool suits,
suit-type jackets and trousers in the
United States. On October 24, 2005, the
Department adopted final regulations
establishing procedures for allocating
the TRQ. See 70 FR 61363; 19 CFR 335.
In order to be eligible for an allocation,
an applicant must submit an application
on the form provided at http://
otexa.ita.doc.gov/wooltrq/wool app.htm
to the address listed above by 5 p.m. on
October 21, 2011 in compliance with
the requirements of 15 CFR 335. Any
business confidential information that is
marked business confidential will be
kept confidential and protected from
disclosure to the full extent permitted
by law.

Dated: September 14, 2011.
Kim Glas,

Deputy Assistant Secretary for Textiles and
Apparel.

[FR Doc. 2011-24253 Filed 9-20-11; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Notice of Solicitation of Applications
for Allocation of Tariff Rate Quotas on
the Import of Certain Worsted Wool
Fabrics to Persons Who Weave Such
Fabrics in the United States

AGENCY: Department of Commerce,
International Trade Administration.

ACTION: The Department of Commerce
(Department) is soliciting applications
for an allocation of the 2012 tariff rate
quotas on certain worsted wool fabric to
persons who weave such fabrics in the
United States.

SUMMARY: The Department hereby
solicits applications from persons
(including firms, corporations, or other
legal entities) who weave worsted wool
fabrics in the United States for an
allocation of the 2012 tariff rate quotas
on certain worsted wool fabric.
Interested persons must submit an
application on the form provided to the
address listed below by October 21,
2011. The Department will cause to be
published in the Federal Register its
determination to allocate the 2012 tariff
rate quotas and will notify applicants of
their respective allocation as soon as
possible after that date. Promptly
thereafter, the Department will issue
licenses to eligible applicants.

DATES: To be considered, applications
must be received or postmarked by 5
p.m. on October 21, 2011.

ADDRESSES: Applications must be
submitted to the Office of Textiles and
Apparel, Room 3001, United States
Department of Commerce, Washington,
DC 20230 (telephone: (202) 482—3400).
Application forms may be obtained from
that office (via facsimile or mail) or from
the following Internet address: http://
otexa.ita.doc.gov/wooltrq/

wool fabric.htm.

FOR FURTHER INFORMATION CONTACT:
Robert Carrigg, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-2573.

SUPPLEMENTARY INFORMATION:

Background

Title V of the Trade and Development
Act of 2000 (the Act) created two tariff
rate quotas (TRQs), providing for
temporary reductions in the import
duties on limited quantities of two
categories of worsted wool fabrics
suitable for use in making suits, suit-
type jackets, or trousers: (1) For worsted
wool fabric with average fiber diameters
greater than 18.5 microns (Harmonized
Tariff Schedule of the United States


http://otexa.ita.doc.gov/wooltrq/wool_fabric.htm
http://otexa.ita.doc.gov/wooltrq/wool_fabric.htm
http://otexa.ita.doc.gov/wooltrq/wool_fabric.htm
http://otexa.ita.doc.gov/wooltrq/wool_app.htm
http://otexa.ita.doc.gov/wooltrq/wool_app.htm
http://otexa.ita.doc.gov/wooltrq/wool_app.htm
http://otexa.ita.doc.gov/wooltrq/wool_app.htm
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(HTS) heading 9902.51.11); and (2) for
worsted wool fabric with average fiber
diameters of 18.5 microns or less (HTS
heading 9902.51.12). On August 6, 2002,
President Bush signed into law the
Trade Act of 2002, which includes
several amendments to Title V of the
Act. On December 3, 2004, the Act was
further amended pursuant to the
Miscellaneous Trade Act of 2004, Public
Law 108-429. The 2004 amendment
included authority for the Department
to allocate a TRQ for new HTS category,
HTS 9902.51.16. This HTS category
refers to worsted wool fabric with
average fiber diameter of 18.5 microns
or less. The amendment provided that
HTS 9902.51.16 is for the benefit of
persons (including firms, corporations,
or other legal entities) who weave such
worsted wool fabric in the United States
that is suitable for making men’s and
boys’ suits. The TRQ for HTS
9902.51.16 provided for temporary
reductions in the import duties on
2,000,000 square meters annually for
2005 and 2006. The amendment
requires that the TRQ be allocated to
persons who weave worsted wool fabric
with average fiber diameter of 18.5
microns or less, which is suitable for
use in making men’s and boys’ suits, in
the United States. On August 17, 2006,
the Act was further amended pursuant
to the Pension Protection Act of 2006,
Public Law 109-280, which extended
the TRQ for HTS 9902.51.16 through
2009. The Senate-passed Emergency
Economic Stabilization Act of 2008
extending the TRQ for HTS 9902.51.16
through 2014.

On October 24, 2005, the Department
adopted final regulations establishing
procedures for allocating the TRQ. See
70 FR 61363; 19 CFR 335. In order to
be eligible for an allocation, an
applicant must submit an application on
the form provided at http://
otexa.ita.doc.gov/wooltrq/
wool fabric.htm to the address listed
above by 5 p.m. on October 21, 2011 in
compliance with the requirements of 15
CFR 335. Any business confidential
information that is marked business
confidential will be kept confidential
and protected from disclosure to the full
extent permitted by law.

Dated: September 14, 2011.
Kim Glas,
Deputy Assistant Secretary for Textiles and
Apparel.
[FR Doc. 2011-24257 Filed 9-20-11; 8:45 am|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Request for Comments on World
Health Organization Pandemic
Influenza Preparedness Framework

AGENCY: International Trade
Administration, Department of
Commerce.

ACTION: Notice and request for
comments.

SUMMARY: The International Trade
Administration invites submission of
comments from the public and relevant
industries on influenza surveillance and
response, including implementation of
the World Health Organization
Pandemic Influenza Preparedness
Framework (http://apps.who.int/gb/
ebwha/pdf files/WHA64/A64 8-en.pdf)
and additional planning for future
possible pandemic influenza.

DATES: Written comments must be
submitted on or before October 21,
2011. Comments should be no more
than 15 pages. Business-confidential
information should be clearly identified
as such.

ADDRESSES: You may submit comments
by any of the following methods:

E-mail: Vaccines@trade.gov.

Fax:(202) 482—0975 (Attn.: Jane
Earley).

Mail or Hand Delivery/Courier: Jane
Earley, U.S. Department of Commerce,
Office of Health and Consumer Goods,
Room 1015, 1401 Constitution Avenue,
NW., Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT: For
questions on the submission of
comments, please contact Jane Earley by
phone at (202) 482—-6241 or Andrea
Cornwell at (202) 482—0998.

SUPPLEMENTARY INFORMATION: Written
comments are sought in light of the
approval of the World Health
Organization (WHO) Pandemic
Influenza Preparedness Framework by
WHO Member States at the World
Health Assembly and the need for the
U.S. Government to participate in
discussions and activities to plan for
future pandemics. The facts and
information obtained from written
submissions will be used to inform the
participation of the United States
Department of Commerce in the
interagency process to prepare for
United States participation in
international pandemic preparedness
discussions and activities, following the
May 2011 approval of the WHO
Pandemic Influenza Preparedness
Framework. The written submissions
will be shared with other interested U.S.

Government agencies, as needed, during
the interagency process.

This agency previously requested
comments on international pandemic
influenza preparedness via the Federal
Register on September 14, 2010; 75 FR
55776-55777.

The Department of Commerce invites
comments from civil society
organizations as well as pharmaceutical
and medical technology industries and
other interested members of the public
on a number of issues regarding
pandemic influenza preparedness and
response.

The Department of Commerce invites
written submissions on the following
topics:

1. Implementation of the WHO
Pandemic Influenza Preparedness
Framework.

2. Operations of the Global Influenza
Surveillance and Response System.

3. Other matters related to prevention,
planning and response whose resolution
will be integral for the effective
operation of a global influenza
pandemic response.

4. Other matters that are related to the
substance contained in 1-3, above.

Upon receipt of the written
submission, representatives from the
Department of Commerce will consider
them and share them, as needed, with
other interested U.S. Government
agencies and departments. Entities
making submissions may be contacted
for further information or explanation
and, in some cases, meetings with
individual submitters may be requested.

Dated: September 15, 2011.

James Rice,

Acting Director, Office of Health and
Consumer Goods, International Trade
Administration.

[FR Doc. 2011-24205 Filed 9-20-11; 8:45 am|
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

National Telecommunications and
Information Administration

DEPARTMENT OF HOMELAND
SECURITY

[Docket No. 110829543—-1541-01]

Models To Advance Voluntary
Corporate Notification to Consumers
Regarding the lllicit Use of Computer
Equipment by Botnets and Related
Malware

AGENCIES: U.S. Department of
Commerce, National Institute of
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Standards and Technology; U.S.
Department of Commerce, National
Telecommunications and Information
Administration; and U.S. Department of
Homeland Security, National Protection
and Programs Directorate.

ACTION: Request for Information.

SUMMARY: The U.S. Department of
Commerce and U.S. Department of
Homeland Security are requesting
information on the requirements of, and
possible approaches to creating, a
voluntary industry code of conduct to
address the detection, notification and
mitigation of botnets.® Over the past
several years, botnets have increasingly
put computer owners at risk. A botnet
infection can lead to the monitoring of
a consumer’s personal information and
communication, and exploitation of that
consumer’s computing power and
Internet access. Networks of these
compromised computers are often used
to disseminate spam, to store and
transfer illegal content, and to attack the
servers of government and private
entities with massive, distributed denial
of service attacks. The Departments seek
public comment from all Internet
stakeholders, including the commercial,
academic, and civil society sectors, on
potential models for detection,
notification, prevention, and mitigation
of botnets’ illicit use of computer
equipment.

DATES: Comments are due on or before

5 p.m. EDT, November 4, 2011.

ADDRESSES: Written comments may be
submitted by mail to the National
Institute of Standards and Technology at
the U.S. Department of Commerce, 1401
Constitution Avenue, NW., Room 4822,
Washington, DC 20230. Submissions
may be in any of the following formats:
HTML, ASCII, Word, rtf, or pdf. Online
submissions in electronic form may be
sent to Consumer Notice RFI@nist.gov.
Paper submissions should include a
compact disc (CD). CDs should be
labeled with the name and
organizational affiliation of the filer and
the name of the word processing
program used to create the document.
Comments will be posted at http://
www.nist.gov/itl/.

FOR FURTHER INFORMATION CONTACT: Jon
Boyens, National Institute of Standards
and Technology, 100 Bureau Drive, Mail
Stop 8930, Gaithersburg, MD 20899,
jon.boyens@nist.gov. Please direct

1 Botnets are collections of compromised
computers that are remotely controlled by a
malevolent party, as defined by the National
Research Council’s Committee on Improving
Cybersecurity Research in the United States,
Toward a Safer and More Secure Cyberspace, at 40
(2007).

media inquires to NIST’s Office of
Public Affairs at (301) 975—-NIST.
SUPPLEMENTARY INFORMATION:

Background

The U.S. Department of Commerce
(Commerce) recently issued a “Green
Paper” 2 that suggests that voluntary
codes of conduct 3 developed through a
multi-stakeholder process can
significantly advance efforts to protect
the Internet from the growing security
threats. One of the policy
recommendations put forth was for
Commerce to expand its role of working
with multiple stakeholders to facilitate
and promote the use of voluntary codes
of conduct. Though the responses to the
Green Paper are still being analyzed, it
is clear that this facilitating role in the
area of codes of conduct is seen as vital
to advancing industry efforts in specific
areas.

The U.S. Department of Homeland
Security (DHS) has played an essential
role in building cybersecurity
educational programs for consumers.
DHS’s educational programs emphasize
that every Internet consumer has a role
to play in securing cyberspace and in
ensuring the safety of ourselves, our
families, and our communities online.
DHS has a variety of outreach programs;
most notable from a consumer
perspective are the National
Cybersecurity Awareness Month and
Campaign. Each October DHS hosts
events to encourage consumers to follow
a few simple steps to keep themselves
safe online. The Awareness Campaign
“Stop. Think. Connect.” is a year-round
program that helps consumers become
more aware of growing threats and arms
them with tools to protect themselves.

While security risks on the Internet
exist in many areas, one current widely
exploited threat comes from ‘botnets.’
Through this Request for Information
and any follow-on work, the two
Departments aim to reduce the harm
that botnets inflict on the nation’s
computing environment.

To build a botnet, intruders exploit
security flaws in the hardware and/or
software used by individual consumers,
and they install malicious software that
connects the consumer’s computer into
a remotely controlled network of many
computers. Once compromised, the
owners of these computers are put at
risk. Criminals have the ability to access
personal information stored on the

2 See, e.g., Cybersecurity, Innovation and the

Internet Economy at http://www.nist.gov/itl/upload/
Cybersecurity_Green-Paper FinalVersion.pdf.

3 A Code of Conduct in business is typically a
written set of industry-wide voluntary practices
designed to spur a community to operate in a
uniform and predictable manner.

computer and communications made
with the computer. Criminals can
exploit this information for identity
theft, privacy violations, and other
crimes, as well as utilize the impacted
users’ computing power and Internet
access. Networks of these compromised
computers are often used to disseminate
spam, store and transfer illegal content,
and attack the servers of government
and private entities with distributed
denial of service attacks. Researchers
suggest an average of about 4 million
new botnet infections occur every
month.4

The Departments are concerned about
the potential economic impact of
botnets and the problems they cause to
computer systems, businesses, and
consumers. To address these problems,
it is necessary to stop botnets from
propagating and to remove or mitigate
the malicious software (malware) where
installed. Companies and consumers
may be able to voluntarily address some
of these issues, but to fully address the
problem, they will need to work
together to clean and better protect
computers. This will require voluntary
efforts on many fronts, including better
standards and procedures to secure
systems.

One strategy that security experts
suggest has been successful in stemming
the tide of botnets has been for private
sector entities to voluntarily and timely
detect and notify end-users that their
machines have been infected. This
voluntary notification has mostly,
though not always, come from the user’s
Internet Service Provider (ISP), which
has contact information for the end-user
and a pre-existing relationship. Once a
service provider has detected a likely
end-user security problem, it can inform
the Internet user of the steps the user
can take to address the problem. For
example, last year in Australia, the
Internet Industry Association in
conjunction with the Minister for
Broadband, Communications and the
Digital Economy launched a voluntary
code of practice for Australian ISPs to
ensure consistent notification and
remediation of consumer computer
problems created by botnets. Once
notified of a botnet infection, the
consumer is sent to a website with
information to help clean up his or her

4 See, McAfee Quarterly Threat Report 2nd
Quarter 2011: http://www.mcafee.com/us/
resources/reports/rp-quarterly-threat-q2-2011.pdf.
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computer.® Germany ¢ and Japan 7 have
begun similar efforts. Several U.S.
companies seem to be engaged in
similar types of practices, though
without a code of conduct in place, and
standards organizations & have been
discussing standards for botnet
detection. Last December the Federal
Communication Commission’s (FCC’s)
Communications Security, Reliability
and Interoperability Council (CSRIC)
Working Group (WG) 8 recommended
24 Best Practices to address botnet
protection for end-users as well as for
the network.® The Best Practices cover
several areas including prevention,
detection, notification and mitigation,
and identified means to address
externalities such as privacy concerns.
The Best Practices identified are
primarily for use by ISPs that provide
direct service to end-users on residential
broadband networks. However, they
may apply to other end-users and
networks as well. The Internet
Engineering Task Force also has
developed a draft “Recommendation for
the Remediation of Bots in ISP
Networks.” 10

Incentives and Voluntary Approaches

To promote voluntary best practices
in botnet detection, notification and
mitigation, one suggestion has been to
provide companies that take action with
certain types of liability protection in
order to foster greater marketplace
certainty. Another suggestion is to
encourage ISPs to send consumer
support queries to a centralized
consumer resource center that could be
supported by a wide number of
players.1® Such a resource center could
reduce the burden on corporate

5 See, the icode Web site: http://icode.net.au. This
is the site used for notification. It also has links to
historical information about its founding.

6 See, Anti-Botnet Advisory Center: https://
www.botfrei.de/en/index.html.

7 See, Cyber Clean Center: https://www.ccc.go.jp/
en_ccc/.

8 See, e.g., IETF related Best Current Practice:
http://tools.ietf.org/html/draft-ietf-opsec-current-
practices-07#section-2.8.

9 See, e.g., Internet Service Provider (ISP) Network
Protection Practices at http://transition.fcc.gov/
pshs/docs/csric/CSRIC_WG8_FINAL _REPORT ISP_
NETWORK_PROTECTION 20101213.pdf. The FCC
has announced the creation of a new Working
Group under the auspices of the reconstituted
CSRIC. As we move forward with this process, we
will coordinate with stakeholders and the nation’s
independent telecommunications regulator to
ensure that we are not duplicating any efforts for
industry or government.

10 See http://tools.ietf.org/id/draft-oreirdan-mody-
bot-remediation-03.html.

11 See, e.g., Maxim Weinstein, Stop Badware
Comments to the Department of Commerce
Cybersecurity Green Paper, July 29, 2011 at http://
www.nist.gov/itl/upload/StopBadware_response-to-
DOC-Cybersecurity-Green-Paper.pdf.

customer support centers by pooling
resources. The center could aid
consumers by, for example, providing
certain no-cost means of support, as
well as information on other means for
expedited support. This center could
also be used to facilitate information
sharing and research that could lead to
better botnet detection. Moreover, as a
“condition of sponsorship” private
sector entities could be required to
adopt an agreed upon set of practices.

There are many different ways that
such a resource center could be created,
including some that help encourage
innovation in preventative security
models and/or directly aid consumers in
cleaning their machines. Below are
three very broad scenarios proposed to
help focus comment on possible
voluntary approaches:

A. Private-Sector Run and
Supported—Under this scenario, the
private sector would create, run, and
fund a resource center to inform and
educate consumers who have been
notified that their equipment may be
infected by a botnet. This service could
be run by a new or existing non-profit
or for-profit entity depending on the
needs and the model created.

B. Public/Private Partnership—Under
this scenario, the government and
private sector would work together to
create a resource to inform and educate
consumers who have been notified that
their equipment may be infected by a
botnet. These services could be
provided through a non-profit or quasi-
governmental entity depending on the
needs and the model created.

C. Government Run and Supported—
Under this scenario, the government
would create a centralized resource to
inform and educate consumers who
have been notified that their equipment
may be infected by a botnet. These
centralized services would be provided
by a government agency with some
substantive input from the private
sector, perhaps through a Federal
Advisory Committee.

Request for Information. Recognizing
the seriousness of the threat from, and
potential harm caused by, botnets,
Commerce and DHS are issuing this
Request for Information to solicit
information on: the need for a voluntary
code of conduct for consumer
notifications on botnets; how private
entities might help prevent and identify
botnets and certain types of malware on
systems and networks; how to mitigate
and notify users about botnets—on
systems and networks; how to help
promote incentives for companies to
participate in voluntary notification
efforts; and how to help build related

resources in the United States for ISPs
or other entities to notify consumers.

The questions below are to assist in
framing the issues and should not be
construed as a limitation on comments.
The Departments invite comment on the
full range of issues that may be
presented by this Request for
Information. Comments that contain
references, studies, research and other
empirical data that are not widely
published should include copies of the
referenced materials with the submitted
comments.

A. General Questions on Practices To
Help Prevent and Mitigate Botnet
Infections

(1) What existing practices are most
effective in helping to identify and
mitigate botnet infections? Where have
these practices been effective? Please
provide specific details as to why or
why not.

(2) What preventative measures are
most effective in stopping botnet
infections before they happen? Where
have these practices been effective?
Please provide specific details as to why
or why not.

(3) Are there benefits to developing
and standardizing these practices for
companies and consumers through
some kind of code of conduct or
otherwise? If so, why and how? If not,
why not?

(4) Please identify existing practices
that could be implemented more
broadly to help prevent and mitigate
botnet infections.

(5) What existing mechanisms could
be effective in sharing information about
botnets that would help prevent, detect,
and mitigate botnet infections?

(6) What new and existing data can
ISPs and other network defense players
share to improve botnet mitigation and
situational awareness? What are the
roadblocks to sharing this data?

(7) Upon discovering that a
consumer’s computer or device is likely
infected by a botnet, should an ISP or
other private entity be encouraged to
contact the consumer to offer online
support services for the prevention and
mitigation of botnets? If so, how could
support services be made available? If
not, why not?

(8) What should customer support in
this context look like (e.g., web
information, web chat, telephone
support, remote access assistance,
sending a technician, efc.) and why?

(9) Describe scalable measures parties
have taken against botnets. Which
scalable measures have the most impact
in combating botnets? What evidence is
available or necessary to measure the
impact against botnets? What are the


http://transition.fcc.gov/pshs/docs/csric/CSRIC_WG8_FINAL_REPORT_ISP_NETWORK_PROTECTION_20101213.pdf
http://transition.fcc.gov/pshs/docs/csric/CSRIC_WG8_FINAL_REPORT_ISP_NETWORK_PROTECTION_20101213.pdf
http://transition.fcc.gov/pshs/docs/csric/CSRIC_WG8_FINAL_REPORT_ISP_NETWORK_PROTECTION_20101213.pdf
http://www.nist.gov/itl/upload/StopBadware_response-to-DOC-Cybersecurity-Green-Paper.pdf
http://www.nist.gov/itl/upload/StopBadware_response-to-DOC-Cybersecurity-Green-Paper.pdf
http://www.nist.gov/itl/upload/StopBadware_response-to-DOC-Cybersecurity-Green-Paper.pdf
http://tools.ietf.org/html/draft-ietf-opsec-current-practices-07#section-2.8
http://tools.ietf.org/html/draft-ietf-opsec-current-practices-07#section-2.8
http://tools.ietf.org/id/draft-oreirdan-mody-bot-remediation-03.html
http://tools.ietf.org/id/draft-oreirdan-mody-bot-remediation-03.html
https://www.botfrei.de/en/index.html
https://www.botfrei.de/en/index.html
https://www.ccc.go.jp/en_ccc/
https://www.ccc.go.jp/en_ccc/
http://icode.net.au
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challenges of undertaking such
measures?

B. Effective Practices for Identifying
Botnets

(10) When identifying botnets, how
can those engaged in voluntary efforts
use methods, processes and tools that
maintain the privacy of consumers’
personally identifiable information?

(11) How can organizations best avoid
“false positives” in the detection of
botnets (i.e., detection of behavior that
seems to be a botnet or malware-related,
but is not)?

(12) To date, many efforts have
focused on the role of ISPs in detecting
and notifying consumers about botnets.
It has been suggested that other entities
beyond ISPs (such as operating system
vendors, search engines, security
software vendors, efc.) can participate in
anti-botnet related efforts. Should
voluntary efforts focus only on ISPs? If
not, why not? If so, why and who else
should participate in this role?

C. Reviewing Effectiveness of Consumer
Notification

(13) What baselines are available to
understand the spread and negative
impact of botnets and related malware?
How can it be determined if practices to
curb botnet infections are making a
difference?

(14) What means of notification
would be most effective from an end-
user perspective?

(15) Should notices, and/or the
process by which they are delivered, be
standardized? If so, by whom? Will this
assist in ensuring end-user trust of the
notification? Will it prevent fraudulent
notifications?

(16) For those companies that
currently offer mitigation services, how
do different pricing strategies affect
consumer response? Are free services
generally effective in both cleaning
computers and preventing re-infection?
Are fee-based services more attractive to
certain customer segments?

(17) What impact would a consumer
resource center, such as one of those
described above, have on value-added
security services? Could offers for value-
added services be included in a
notification? If not, why not? If so, why
and how? Also, how can fraudulent
offers be prevented in this context?

(18) Once a botnet infection has been
identified and the end-user does not
respond to notification or follow up on
mitigating measures, what other steps
should the private sector consider?
What type of consent should the
provider obtain from the end-user? Who
should be responsible for considering
and determining further steps?

(19) Are private entities declining to
act to prevent or mitigate botnets
because of concerns that, for example,
they may be liable to customers who are
not notified? If so, how can those
concerns be addressed?

Best Practices for Consumer
Notification

(20) Countries such as Japan,
Germany, and Australia have developed
various best practices, codes of conduct,
and mitigation techniques to help
consumers. Have these efforts been
effective? What lessons can be learned
from these and related efforts?

(21) Are there best practices in place,
or proposed practices, to measure the
effectiveness of notice and educational
messages to consumers on botnet
infection and remediation?

D. Incentives To Promote Voluntary
Action To Notify Consumers

(22) Should companies have liability
protections for notifying consumers that
their devices have been infected by
botnets? If so, why and what protections
would be most effective in incentivizing
notification? If not, why not? Are there
other liability issues that should be
examined?

(23) What is the state-of-practice with
respect to helping end-users clean up
their devices after a botnet infection?
Are the approaches effective, or do end-
users quickly get re-infected?

(24) What agreements with end-users
may need modification to support a
voluntary code of conduct?

(25) Of the consumer resource
scenarios described above, which would
be most effective at providing incentives
for entities to participate? Are there
other reasons to consider one of these
approaches over the others?

(26) If a private sector approach were
taken, would a new entity be necessary
to run this project? Who should take
leadership roles? Are the positive
incentives involved (cost savings,
revenue opportunity, etc.) great enough
to persuade organizations to opt into
this model?

(27) If a public/private partnership
approach were taken, what would be an
appropriate governance model? What
stakeholders should be active
participants in such a voluntary
program? What government agencies
should participate? How could
government agencies best contribute
resources in such a partnership?

(28) If a government-run approach
were taken, what government agencies
should play leading roles?

(29) Are there other approaches aside
from the three scenarios suggested
above that could be used to create a

consumer resource and to incentivize
detection, notification, and mitigation of
botnets?

(30) Are there other positive
incentives that do not involve creation
of an organized consumer resource that
could encourage voluntary market-based
action in detection, notification, and
mitigation of botnets?

Willie E. May,

Associate Director for Laboratory Programs/
Principal Deputy, Department of Commerce.

Lawrence E. Strickling,

Assistant Secretary for Communications and
Information, Department of Commerce.

Rand Beers,

Under Secretary, National Protection and
Programs Directorate, Department of
Homeland Security.

[FR Doc. 2011-24180 Filed 9-20-11; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA713

Endangered Species; File Nos. 16526,
16323, 16436, 16422, 16438, 16431,
16507, 16547, 16375, 16442, 16482, and
16508.

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of applications.

SUMMARY: Notice is hereby given that
NMEFS has received twelve applications
applying in due form for permits to take
Atlantic sturgeon (Acipenser oxyrinchus
oxyrinchus) for purposes of scientific
research.

DATES: Written, telefaxed, or e-mail
comments must be received on or before
October 21, 2011.

ADDRESSES: The application and related
documents are available for review by
selecting ‘“Records Open for Public
Comment” from the Features box on the
Applications and Permits for Protected
Species (APPS) home page, https://
apps.nmfs.noaa.gov, and then selecting
associated File No. from the list of
available applications.

These documents are also available
upon written request or by appointment
in the offices listed in SUPPLEMENTARY
INFORMATION.

Written comments on this application
should be submitted to the Chief,
Permits and Conservation Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room 13705,
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58470

Federal Register/Vol. 76, No. 183/ Wednesday, September 21, 2011/ Notices

Silver Spring, MD 20910; phone (301)
427-8401; fax (301) 713-0376

e By e-mail to
NMFS.Pr1Comments@noaa.gov (include
the File No. in the subject line of the e-
mail),

e By facsimile to (301) 713-0376, or

¢ At the address listed above.

Those individuals requesting a public
hearing should submit a written request
to the Chief, Permits and Conservation
Division at the address listed above. The
request should set forth the specific
reasons why a hearing on this
application would be appropriate.

FOR FURTHER INFORMATION CONTACT:
Malcolm Mohead or Colette Cairns,
(301) 427-8401.

SUPPLEMENTARY INFORMATION: The
subject permits are requested under the
authority of the Endangered Species Act
of 1973, as amended (ESA; 16 U.S.C.
1531 et seq.) and the regulations
governing the taking, importing, and
exporting of endangered and threatened
species (50 CFR 222-226).

Each of the twelve applications is
summarized below. For specific take
numbers of each research project, please
refer to the associated application.

Gail Wippelhauser, PhD, [File No.
16526] of the Maine Department of
Marine Resources, 21 State House
Station, Augusta, ME 04333, requests a
five year permit to determine the
movement patterns and rate of exchange
between coastal river systems in Maine,
characterize the population structure
and generate estimates of population
abundance. Researchers would capture
adult, juvenile, and early life stage
Atlantic sturgeon. Individuals would be
measured, weighed, photographed, PIT
tagged, Floy/T-bar tagged, tissue
sampled, boroscoped, apical spine
sampled, blood sampled, anesthetized,
fin ray sectioned, and be implanted with
an acoustic telemetry tag.

Tom Savoy [File No. 16323] of the
Connecticut Department of
Environmental Protection, Marine
Fisheries, P.O. Box 719, Old Lyme, CT
06371, requests a five year permit to
monitor Atlantic sturgeon populations
to determine behavior, movement and
current status of the species in
Connecticut waters. Adult and juvenile
Atlantic sturgeon would be measured,
weighed, photographed, PIT and Floy/
T-bar tagged, genetic tissue sampled,
anesthetized and have a fin ray clipped
for ageing analysis, and a subset would
be implanted with an internal sonic tag
to assess movement patterns.

Kathryn Hattala [File No. 16436] of
New York State Department of
Environmental Conservation, 21 South
Putt Corners Road, New Paltz, NY

12561, requests a five year permit to
research Atlantic sturgeon in the
Hudson River estuary, specifically to
assess abundance of juveniles,
characterize the adult spawning stock,
and generate population estimates.
Captured Atlantic sturgeon would be
measured, weighed, PIT and dart tagged,
tissue sampled, implanted with an
external telemetry tag, anesthetized and
gastric lavaged.

Stony Brook University (Keith
Dunton, Responsible Party) [File No.
16422], School of Marine and
Atmospheric Sciences, Stony Brook, NY
11794-5000, requests a five year permit
to research Atlantic sturgeon in the
marine and estuarine waters of
Connecticut, New York, New Jersey, and
Delaware. To characterize Atlantic
sturgeon aggregations, Atlantic sturgeon
would be captured, measured, weighed,
Carlin/Dart tagged, PIT tagged,
anesthetized, fin ray sampled, and
genetic tissue sampled. Some sturgeon
would additionally be implanted
internally with a satellite tag, and others
would be fitted with an external pop-up
satellite tag. A subset of fish would be
gastric lavaged, blood sampled and gill
biopsied.

Hal Brundage [File No. 16438] of
Environmental Research and
Consulting, Inc., 126 Bancroft Road,
Kennett Square, PA 19348, requests a
five year permit to study juvenile
Atlantic sturgeon abundance,
distribution, movement, habitat
preferences and biology in the Delaware
River and Bay. The applicant would
capture, measure, weigh, photograph,
PIT and Floy tag, genetic tissue sample
juvenile Atlantic sturgeon. A subset
would be selected and be anesthetized,
gastric lavaged, blood sampled, and
implanted an internal sonic tag. Early
life stage fish would also be lethally
sampled.

Matthew Fisher [File No. 16431] of
the Delaware Division of Fish and
Wildlife, 4876 Hay Point Landing Road,
Smyrna, DE 19977, requests a five year
permit to sample juvenile Atlantic
sturgeon in the Delaware River to locate
nursery habitat, characterize population
ecology and habitat use. Fish would be
captured using gill nets, measured,
weighed, photographed, PIT and Floy
tagged, tissue sampled, anesthetized,
gastric lavaged, and implanted with an
internal sonic tag.

Dewayne Fox, PhD, [File No. 16507]
of Delaware State University, 1200
North DuPont Highway, Dover, DE
19901, requests a five year permit to
sample Atlantic and shortnose sturgeon
in the Delaware River and Bay, as well
as in the coastal waters of Delaware. The
objectives of this research are to provide

more detailed information on the
spawning location of Atlantic sturgeon
and to develop a fishery independent
sampling program to help assess
recovery of the species. The applicant
would use gill nets to capture adult and
juvenile Atlantic sturgeon and egg mats
to capture larval fish. Adult and
juvenile Atlantic sturgeon would be
measured, weighed, photographed, PIT
and Floy tagged, and tissue sampled; a
subset would be anesthetized,
implanted with an internal sonic tag
and gonad tissue sampled.

Albert Spells of U.S. Fish and
Wildlife Service, 11110 Kimages Road,
Charles City, VA 23030 (Responsible
Party) [File No. 16547] requests a five
year permit in conjunction with other
investigators in Maryland and Virginia
to study Atlantic sturgeon in the
Chesapeake Bay and its tributaries.
Adult and juvenile Atlantic sturgeon
would be captured using gill nets,
trawls, fyke nets, trammel nets, and
pound nets, and larval fish would be
collected using egg mats. Adult and
juvenile fish would be measured,
weighed, tissue sampled, PIT and Floy
tagged, and a subset of fish would have
an external satellite tag attached.

Joe Hightower, PhD, [File No. 16375]
of North Carolina State University,
Campus Box 7617, Raleigh, NC 27695—
7617, requests a five-year permit to
determine the presence, abundance, and
distribution of Atlantic sturgeon in
North Carolina rivers and estuaries. The
applicant would use gill nets to capture
adult and juvenile Atlantic sturgeon.
Captured fish would be measured,
weighed, photographed, PIT tagged,
Floy tagged, tissue sampled, and a sub-
set would be implanted with an internal
sonic tag.

Bill Post, [File No. 16442] of the
South Carolina Department of Natural
Resources, 217 Fort Johnson Road,
Charleston, SC 29412, requests a five
year permit to conduct scientific
research on Atlantic sturgeon in the
rivers and estuaries of South Carolina.
Adult and juvenile Atlantic sturgeon
would be captured using gill nets, and
measured, weighed, photographed, PIT
and dart tagged, tissue sampled, and a
sub-set would be implanted with an
internal satellite tag. Young of the year
fish would be captured using trawls,
and measured and weighed; larval fish
would be collected with egg mats. This
research would contribute to knowledge
about Atlantic sturgeon coastal
migrations and riverine movement
patterns and information on the status
of the species.

Doug Peterson, PhD, [File No. 16482]
of the University of Georgia Warnell
School of Forestry and Natural
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Resources Fisheries Division, Athens,
GA 30602, requests a five year permit to
determine population dynamics and
seasonal habitat use of Atlantic sturgeon
in Georgia. Gill nets and trammel nets
would be used to capture adult and
juvenile Atlantic sturgeon, which would
be measured, weighed, photographed,
PIT and Floy tagged, tissue sampled; a
sub-set would also be anesthetized,
laproscoped, fin ray clipped, and
implanted with an internal satellite tag.
Egg mats and D-frame nets would be
used to collect larval fish.

Kenneth Sulak, PhD, [File No. 16508]
of the U.S. Geological Survey, Florida
Integrated Science Center, 7920 NW.,
71st Street, Gainesville, FL 32653,
requests a five year permit to identify
and track Atlantic sturgeon in Florida
and Georgia rivers. Adult and juvenile
Atlantic sturgeon would be captured
using a combination of side-scan sonar
and gill nets. Captured individuals
would be measured, weighed,
photographed, PIT and Floy tagged,
tissue sampled, and have an external
satellite tag attached.

Documents may be reviewed in the
following locations:

Northeast Region, NMFS, 55 Great
Republic Drive, Gloucester, MA 01930;
phone (978) 281-9328; fax (978) 281—
9394; and

Southeast Region, NMFS, 263 13th
Avenue South, Saint Petersburg, Florida
33701; phone (727) 824-5312; fax (727)
824-5309.

Dated: September 15, 2011.
P. Michael Payne,

Chief, Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service.

[FR Doc. 2011-24243 Filed 9-20-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA712

Endangered Species; File No. 16306

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application.

SUMMARY: Notice is hereby given that
Gail Wippelhauser, Maine Department
of Marine Resources, 21 State House
Station, Augusta, ME 04333, has applied
in due form for a permit to take
shortnose sturgeon for purposes of
scientific research.

DATES: Written, telefaxed, or e-mail
comments must be received on or before
October 21, 2011.

ADDRESSES: The application and related

documents are available for review by

selecting “Records Open for Public

Comment” from the Features box on the

Applications and Permits for Protected

Species (APPS) home page, https://

apps.nmfs.noaa.gov, and then selecting

File No. 16306 from the list of available

applications.

These documents are also available
upon written request or by appointment
in the following offices:

Permits and Conservation Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room
13705, Silver Spring, MD 20910;
phone (301) 427-8401; fax (301) 713—
0376;

Northeast Region, NMFS, 55 Great
Republic Drive, Gloucester, MA
01930; phone (978) 281-9328; fax
(978) 281-9394.

Written comments on this application
should be submitted to the Chief,
Permits and Conservation Division

e By e-mail to
NMFS.Pr1Comments@noaa.gov (include
the File No. in the subject line of the e-
mail),

¢ By facsimile to (301) 713—-0376, or

o At the address listed above.

Those individuals requesting a public
hearing should submit a written request
to the Chief, Permits, Conservation and
Education Division at the address listed
above. The request should set forth the
specific reasons why a hearing on this
application would be appropriate.

FOR FURTHER INFORMATION CONTACT:

Colette Cairns or Malcolm Mohead,

(301) 427-8401.

SUPPLEMENTARY INFORMATION: The

subject permit is requested under the

authority of the Endangered Species Act

of 1973, as amended (ESA; 16 U.S.C.

1531 et seq.) and the regulations

governing the taking, importing, and

exporting of endangered and threatened

species (50 CFR 222-226).

The applicant proposes to collect
information on shortnose sturgeon life
history in the Gulf of Maine, including
movement, natal river origin, and other
vital population parameters. The
proposed research would take place in
the waters of the Gulf of Maine, the
Penobscot, Kennebec, and Saco Rivers
in Maine, the Merrimack River in
Massachusetts, and other small coastal
rivers of Maine and New Hampshire.
Adult and juvenile shortnose sturgeon
would be collected using gill nets,
trammel nets, beach seines and trawls.
Shortnose sturgeon eggs would be
lethally collected using egg mats or D-

frame nets. All adult and juvenile
shortnose sturgeon would be measured,
weighed, passive integrated transponder
(PIT) tagged, Floy/T-bar tagged, tissue
sampled, boroscoped, photographed,
and released. Depending on the research
objective to be met, several subsets of
captured shortnose sturgeon would be
assigned different take activities. One
subset of the sturgeon from each river
would additionally be fitted with either
an internal or external satellite tag;
another subset would have an apical
spine or scute removed; a third subset
would be blood sampled; a fourth subset
would undergo gastric lavage; a fifth
subset would have a fin ray section
removed; and a final subset of ten adult/
juvenile fish would be fitted with an
internal/external acoustic tag with
trailing antennae. As required for the
specific procedure, fish would be
anesthetized using tricaine
methanesulfonate (MS-222) or
electronarcosis. The proposed research
would provide managers with a more
comprehensive understanding of the
population dynamics of shortnose
sturgeon in the Gulf of Maine and aid

in the management of this protected
species. The permit would be valid for
five years from the date of issuance.

Dated: September 15, 2011.
P. Michael Payne,

Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2011-24245 Filed 9-20-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA714

Endangered Species; File No. 15634

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application.

SUMMARY: Notice is hereby given that
NMFS Southwest Fisheries Science
Center (SWFSC), 3333 N. Torrey Pines
Ct., LaJolla, CA 92037, [Responsible
Party: Lisa Ballance, Ph.D.], has applied
in due form for a permit to take
leatherback sea turtles (Dermochelys
coriacea) for scientific research.

DATES: Written, telefaxed, or e-mail
comments must be received on or before
October 21, 2011.

ADDRESSES: The application and related
documents are available for review by
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selecting ‘“Records Open for Public
Comment” from the Features box on the
Applications and Permits for Protected
Species (APPS) home page, https://
apps.nmfs.noaa.gov, and then selecting
File No. 15634 from the list of available
applications.

These documents are also available
upon written request or by appointment
in the following offices:

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301) 427-8401; fax (301) 713—-0376;

Northwest Region, NMFS, 7600 Sand
Point Way NE, BIN C15700, Bldg. 1,
Seattle, WA 98115-0700; phone (206)
526—6150; fax (206) 526—-6426; and

Southwest Region, NMFS, 501 West
Ocean Blvd., Suite 4200, Long Beach,
CA 90802—4213; phone (562) 980-4001;
fax (562) 980—4018.

Written comments on this application
should be submitted to the Chief,
Permits, Conservation and Education
Division

e By e-mail to
NMFS.Pr1Comments@noaa.gov (include
the File No. in the subject line of the e-
mail),

¢ By facsimile to (301)713—-0376, or

e At the address listed above.

Those individuals requesting a public
hearing should submit a written request
to the Chief, Permits, Conservation and
Education Division at the address listed
above. The request should set forth the
specific reasons why a hearing on this
application would be appropriate.

FOR FURTHER INFORMATION CONTACT:
Amy Hapeman or Colette Cairns, (301)
427-8401.

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of the Endangered Species Act
of 1973, as amended (ESA; 16 U.S.C.
1531 et seq.) and the regulations
governing the taking, importing, and
exporting of endangered and threatened
species (50 CFR 222-226).

The SWFSC proposes to conduct
research on leatherback sea turtles to
continue long-term monitoring of their
status off the coasts of California,
Oregon, and Washington. This purpose
of the work is to identify critical forage
habitats, genetic stock structure,
migratory corridors, and potential
fishery impacts for leatherbacks. Up to
55 sea turtles would be located annually
through aerial surveys and subsequently
approached from a research vessel for
remote tissue sampling and attachment
of a suction-cup transmitter. After tag
attachment a subset of the animals
would be captured by breakaway
hoopnet for additional research

procedures before release: measure;
weigh; flipper and passive integrated
transponder tag; ultrasound; tissue,
blood, cloacal swab and fat sample;
opportunistically sample feces and
stomach contents; photograph/video;
insertion of a stomach pill; transmitter
attachment via suction-cup and drilling
through the medial ridge; and/or
oxytetracline injection. The permit
would be valid for 5 years from the date
of issuance.

Dated: September 16, 2011.

P. Michael Payne,

Chief, Permits, Conservation and ducation
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2011-24252 Filed 9-20-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XA503

Marine Mammals; File No. 16510

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of permit.

SUMMARY: Notice is hereby given that
Blank Park Zoo [Kevin V. Drees,
Responsible Party], 7401 SW Ninth, Des
Moines, IA 50315 has been issued a
permit to import up to five non-
releasable California sea lions (Zalophus
californianus) and harbor seals (Phoca
vitulina) for public display.

ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment
in the following offices:

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301) 427-8401; fax (301) 713—-0376; and

Southeast Region, NMFS, 263 13th
Avenue South, Saint Petersburg, Florida
33701; phone (727) 824-5312; fax (727)
824-5309.

FOR FURTHER INFORMATION CONTACT:
Laura Morse or Jennifer Skidmore, (301)
427-8401.

SUPPLEMENTARY INFORMATION: On June
24, 2011, notice was published in the
Federal Register (76 FR 37063) that a
request for a public display permit, had
been submitted by the above-named
organization to import up to five non-
releasable marine mammals over the
next five year period including two
harbor seals in the fall of 2011 from the

Marine Mammal Rescue Division of the
Vancouver Aquarium, Vancouver,
Canada for purposes of public display.
The requested permit has been granted
under the authority of the Marine
Mammal Protection Act of 1972, as
amended (16 U.S.C. 1361 et seq.) and
the regulations governing the taking and
importing of marine mammals (50 CFR
part 216).

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), a final
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Dated: September 16, 2011.
P. Michael Payne,

Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2011-24248 Filed 9-20-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA716

North Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting of the
North Pacific Fishery Management
Council’s (Council) Pacific Northwest
Crab Industry Advisory Committee.

SUMMARY: The Pacific Northwest Crab
Industry Advisory Committee will meet
October 13, 2011 at the Leif Erickson
Hall in Ballard, WA. In Alaska, listening
sites for the meeting will be located at
the Unalaska City Hall and in Kodiak
listening site to be announced.
DATES: The meeting will be held on
October 13, 2011.
ADDRESSES: The meeting will be held at
the Leif Erickson Hall, 2245 NW 57th
Street, Seattle, WA 98107 (in Ballard).
Council address: North Pacific
Fishery Management Council, 605 W.
4th Ave., Suite 306, Anchorage, AK
99501-2252.
FOR FURTHER INFORMATION CONTACT:
Diana Stram, Council staff; telephone:
(907) 271-28009.
SUPPLEMENTARY INFORMATION: Agenda—
Alaska Department of Fish & Game/
NMEFS scientists from Alaska will be
presenting the information on these
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fisheries topics: Review total allowable
catch (TAC) limits for the 2011/12 crab
season; NMFS Eastern Bering Sea
survey overview; review status of Bristol
Bay red king crab, Eastern Bering Sea
Tanner crab, Bering Sea snow crab,
Saint Matthew and Pribilof Islands king
crab.

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Gail
Bendixen at (907) 271-2809 at least 7
working days prior to the meeting date.

Dated: September 16, 2011.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-24210 Filed 9-20-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA691

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to Seismic Survey
in Cook Inlet, Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; proposed incidental
harassment authorization; request for
comments.

SUMMARY: NMFS received an
application from Apache Alaska
Corporation (Apache) for an Incidental
Harassment Authorization (IHA) to take
marine mammals, by harassment,
incidental to a proposed 3D seismic
survey in Cook Inlet, Alaska, between
November 2011 and November 2012.
Pursuant to the Marine Mammal
Protection Act (MMPA), NMFS requests
comments on its proposal to issue an
THA to Apache to take, by Level B
harassment only, five species of marine
mammals during the specified activity.
DATES: Comments and information must
be received no later than October 21,
2011.

ADDRESSES: Comments on the
application should be addressed to
Michael Payne, Chief, Permits,
Conservation and Education Division,
Office of Protected Resources, National
Marine Fisheries Service, 1315 East-
West Highway, Silver Spring, MD
20910. The mailbox address for

providing e-mail comments is
ITA.Hopper@noaa.gov. NMFS is not
responsible for e-mail comments sent to
addresses other than the one provided
here. Comments sent via e-mail,
including all attachments, must not
exceed a 10-megabyte file size.

Instructions: All comments received
are a part of the public record and will
generally be posted to hitp://
www.nmfs.noaa.gov/pr/permits/
incidental.htm without change. All
Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

A copy of the application used in this
document may be obtained by writing to
the address specified above, telephoning
the contact listed below (see FOR
FURTHER INFORMATION CONTACT), or
visiting the Internet at: http://
www.nmfs.noaa.gov/pr/permits/
incidental.htm. Documents cited in this
notice may also be viewed, by
appointment, during regular business
hours, at the aforementioned address.

FOR FURTHER INFORMATION CONTACT:
Brian D. Hopper, Office of Protected
Resources, NMFS, (301) 427—-8401.

SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce to allow,
upon request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
authorization is provided to the public
for review.

Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s), will not have an
unmitigable adverse impact on the
availability of the species or stock(s) for
subsistence uses (where relevant), and if
the permissible methods of taking and
requirements pertaining to the
mitigation, monitoring and reporting of
such takings are set forth. NMFS has
defined “negligible impact” in 50 CFR
216.103 as “* * * an impact resulting
from the specified activity that cannot
be reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival.”

Section 101(a)(5)(D) of the MMPA
established an expedited process by
which citizens of the U.S. can apply for
an authorization to incidentally take
small numbers of marine mammals by
harassment. Section 101(a)(5)(D)
establishes a 45-day time limit for
NMFS review of an application
followed by a 30-day public notice and
comment period on any proposed
authorizations for the incidental
harassment of marine mammals. Within
45 days of the close of the comment
period, NMFS must either issue or deny
the authorization.

Except with respect to certain
activities not pertinent here, the MMPA
defines “harassment” as:

any act of pursuit, torment, or annoyance
which (i) has the potential to injure a marine
mammal or marine mammal stock in the wild
[“Level A harassment”]; or (ii) has the
potential to disturb a marine mammal or
marine mammal stock in the wild by causing
disruption of behavioral patterns, including,
but not limited to, migration, breathing,
nursing, breeding, feeding, or sheltering
[“Level B harassment”’].

Summary of Request

NMEF'S received an application on
June 15, 2011, from Apache for the
taking, by harassment, of marine
mammals incidental to a 3D seismic
survey program in Cook Inlet, Alaska.
After addressing comments from NMFS,
Apache modified its application and
submitted a revised application on July
19, 2011. The July 19, 2011, application
is the one available for public comment
(see ADDRESSES) and considered by
NMFS for this proposed THA.

The proposed 3D seismic surveys
would employ the use of two source
vessels. Each source vessel will be
equipped with compressors and 2400
in3 air gun arrays, as well as additional
lower-powered and higher frequency
survey equipment for collecting
bathymetric and shallow sub-bottom
data. In addition, one source vessel will
be equipped with a 440 in3 shallow
water air gun array, which it can deploy
at high tide in the intertidal area in less
than 1.8 m of water. The proposed
survey will take place on Apache’s
leases in Cook Inlet, and during the first
year Apache anticipates completing
~829 km? of seismic acquisition along
the west coast of Cook Inlet from the
McArthur River up and to the south of
the Beluga river, in water depths of 0-
128 m (0—420 ft).

Apache intends to conduct offshore/
transition (intertidal) zone marine
surveys during November and December
2011 and March 2012. Nearshore areas
adjacent to uplands and offshore areas
will be acquired in open water periods


http://www.nmfs.noaa.gov/pr/permits/incidental.htm
http://www.nmfs.noaa.gov/pr/permits/incidental.htm
http://www.nmfs.noaa.gov/pr/permits/incidental.htm
http://www.nmfs.noaa.gov/pr/permits/incidental.htm
http://www.nmfs.noaa.gov/pr/permits/incidental.htm
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between April and September 2012.
Impacts to marine mammals may occur
from noise produced from active
acoustic sources (primarily air guns)
used in the surveys.

Description of the Specified Activity

In 2010, Apache acquired over
300,000 acres of oil and gas leases in
Cook Inlet with the primary objective to
explore for and develop oil fields. In the
spring of 2011, Apache conducted a
seismic test program to evaluate the
feasibility of using new nodal (i.e., no
cables) technology seismic recording
equipment for operations in the Cook
Inlet environment and to test various
seismic acquisition parameters to
finalize the design for a 3D seismic
program in Cook Inlet. The test program
took place in late March 2011 and
results indicated that the nodal
technology was feasible in the Cook
Inlet environment. Apache proposes to
conduct a phased 3D seismic survey
program throughout Cook Inlet over the
course of the next three to five years.
The first area proposed to be surveyed—
and the subject of this proposed IHA—
is located along the western coast of
upper Cook Inlet.

The proposed operations will be
performed from multiple vessels.
Apache will employ the use of two
source vessels. Each source vessel will
be equipped with compressors and 2400
in3 air gun arrays. In addition, one
source vessel will be equipped with a
440 in3 shallow water air gun array,
which it can deploy at high tide in the
intertidal area in less than 1.8 m of
water. Three shallow draft vessels will
support cable/nodal deployment and
retrieval operations, and one mitigation/
chase vessel will be used, which will

also provide berthing for the Protected
Species Observers (PSOs). Finally, two
smaller jet boats will be used for
personnel transport and node support in
the extremely shallow water of the
intertidal area. For additional
information, such as vessel
specifications, see Apache’s application.

The actual survey duration to acquire
~829 km? will take approximately 160
days to complete over the course of 8—
9 months. Apache anticipates
conducting survey operations 24 hours
per day. During each 24 hour period,
seismic operations will be active;
however, in-water air guns will only be
used for approximately 2.5 hours during
each of the slack tide periods. There are
approximately four slack tide periods in
a 24-hour day, therefore, air gun
operations will be active during
approximately 10-12 hours per day, if
weather conditions allow.

3D Seismic Surveys

Seismic surveys are designed to
collect bathymetric and sub-seafloor
data that allow the evaluation of
potential shallow faults, gas zones, and
archeological features at prospective
exploration drilling locations. Data are
typically collected using multiple types
of acoustic equipment. During the
surveys, Apache proposes to use the
following in-water acoustic sources: two
2400 in3 air gun arrays; a single 440 in3
air gun array; a 10 in3 air gun; a Scout
Ultra-Short Baseline (USBL)
Transceiver; and a Lightweight Release
(LR) USBL Transponder. In addition,
Apache plans to detonate 4 kg of Orica
OSX Pentolite explosives onshore to
acquire data. Except for the explosives,
the operating frequencies and estimated

source levels of the survey equipment
are provided below.

(1) Airguns

The 2400 in? air gun arrays and the
440 in3 air gun array will be used to
obtain geological data during the survey.
The acoustic source level of the 2400 in3
air gun array was predicted using an air
gun array source model (AASM)
developed by JASCO. The AASM
simulates the expansion and oscillation
of the air bubbles generated by each air
gun within a seismic array, taking into
account pressure interaction effects
between bubbles from different air guns.
It includes effects from surface-reflected
pressure waves, heat transfer from the
bubbles to the surrounding water, and
the movements of bubbles due to their
buoyancy. The model outputs high-
resolution air gun pressure signatures
for each air gun, which are
superimposed with the appropriate time
delays to yield the overall array source
signature in any direction. The 190, 180,
and 160 dB.ms re 1 pPa isopleths were
estimated at three different water depths
(5 m, 25 m, and 45 m) for nearshore
surveys and at 80 m for channel
surveys. The distances to these
thresholds for the nearshore survey
locations are provided in Table 1 and
correspond to the three transects
modeled at each site in the onshore,
nearshore, and parallel to shore
directions. The distances to the
thresholds for the channel survey
locations are provided in Table 2 and
correspond to the broadside and endfire
directions. The areas ensonified to the
160 dB isopleth for the nearshore survey
are provided in Table 3. The area
ensonifed to the 160 dB isopleth for the
channel survey is 389 kmz2.

TABLE 1—DISTANCES TO SOUND THRESHOLDS FOR THE NEARSHORE SURVEYS

Water depth at Distance in the Distance in the Dlstﬁnlce mhthe
Threshold (dB re 1 uPa) source location onshore direction offshore direction par%i?eégosn ore
(m) (km) (km) (km
TB0 s 5 0.85 3.91 1.48
25 4.70 6.41 6.34
45 5.57 4.91 6.10
T80 i 5 0.46 0.60 0.54
25 1.06 1.07 1.42
45 0.70 0.83 0.89
190 et 5 0.28 0.33 0.33
25 0.35 0.36 0.44
45 0.10 0.10 0.51
TABLE 2—DISTANCE TO SOUND THRESHOLDS FOR THE CHANNEL SURVEYS
Water depth at Distance in the Distance in the
Threshold (dB re 1 uPa) source location broadside direction endfire direction
(m) (km) (km)
T80 ettt et e e R e et nre e e ne e neare e renne s 80 4.24 4.89
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TABLE 2—DISTANCE TO SOUND THRESHOLDS FOR THE CHANNEL SURVEYS—Continued

Threshold (dB re 1 uPa)

Water depth at
source location

Distance in the
broadside direction

Distance in the
endfire direction

(m) (km) (km)

T80 ettt ettt e e e e e e et renre s 80 0.91 0.98
T90 ittt h et a et e ehe et e nh e et e ene et e neerenaean 80 0.15 0.18
TABLE 3—AREAS ENSONIFIED TO 160 dB FOR NEARSHORE SURVEYS

Area ensonifed to

Nearshore survey depth classification Dept(hmr)ange 160 dB

(km?2)
SRANOW ... e R e et e nn e e e ne e e n e neeneareen 5-21 346
Mid-Depth 21-38 458
1YY o S 38-54 455

(2) Pingers

These instruments will be operated
during survey operations to determine
the exact position of the nodes after they
have been placed on the seafloor. One
device, the Scout Ultra-Short Baseline
Transceiver, operates at frequencies
between 33 and 55 kHz with a source
level of 188 dB re 1 uPa at 1 m. The
other device, an LR Ultra-Short Baseline
Transponder, operates at a frequency of
35-50 kHz at a source level of 185 dB
re 1 uPa at 1 m. With respect to these
two sources, Apache provided and
NMFS will rely on the distances to the
Level B harassment thresholds
estimated for the “louder” of the two;
therefore, assuming a simple spreading
loss of 20 log R (where R is radius), with
a source level of 188 dB the distance to
the 190, 180, and 160 dB isopleths
would be 1, 3, and 25 m, respectively.
Another technique for locating the
nodes in deeper water is called Ocean
Bottom Receiver Location, which uses a
small volume air gun (10 in3) firing
parallel to the node line.

(3) Detonations of Explosives

The onshore areas will be surveyed
using explosives as the sound source.
Seismic surveys on land use “shot
holes” that are drilled every 50 m along
source lines and are oriented
perpendicular to the receiver lines and
parallel to the coast. At each source
location, Apache will drill to the
prescribed hole depth of approximately
10 m and load it with 4 kg of explosives.
The hole is then capped with a “smart
cap” that makes it impossible to
detonate the explosive without the
proper detonator. During the 2D test
program conducted in March 2011,
Apache deployed acoustic recorders to
measure underwater sound produced by
land-based explosives; however, the
resulting measurements were
inconclusive and Apache has proposed

a sound source verification study to
characterize the underwater received
sound levels and determine if marine
mammal monitoring will be required for
future onshore operations.

Apache successfully measured the
sounds produced by the air guns and
pingers during the 2D test program
conducted in March 2011 and found
levels to be consistent with the modeled
mitigation threshold levels (180 dB for
cetaceans, 190 dB for pinnipeds);
therefore, except for the measurements
of in-water sound produced by
detonations of explosives on shore, a
sound source verification study will not
be included in the proposed 3D seismic
survey.

Description of Marine Mammals in the
Area of the Specified Activity

The marine mammal species under
NMFS’s jurisdiction that could occur
near operations in Cook Inlet include
three cetacean species: beluga whale
(Delphinapterus leucas), killer whale
(Orcinus orca), and harbor porpoise
(Phocoena phocoena), and two
pinniped species: harbor seal (Phoca
vitulina richardsi) and Steller sea lions
(Eumetopias jubatus). The marine
mammal species that is likely to be
encountered most widely (in space and
time) throughout the period of the
planned surveys is the harbor seal.

The Cook Inlet beluga whale and
western population of Steller sea lion
are listed as “endangered” under the
Endangered Species Act (ESA) and as
depleted under the MMPA. The site of
the proposed survey is within
designated critical habitat for Cook Inlet
beluga whales.

Apache’s application contains
information on the status, distribution,
seasonal distribution, and abundance of
each of the species under NMFS
jurisdiction mentioned in this
document. Please refer to the

application for that information (see
ADDRESSES). Additional information can
also be found in the NMFS Stock
Assessment Reports (SAR). The Alaska
2010 SAR is available at: http://
www.nmfs.noaa.gov/pr/pdfs/sars/
ak2010.pdf.

Potential Effects of the Specified
Activity on Marine Mammals

Operating active acoustic sources,
such as air gun arrays, has the potential
for adverse effects on marine mammals.

Potential Effects of Air Gun Sounds on
Marine Mammals

The effects of sounds from air gun
pulses might include one or more of the
following: tolerance, masking of natural
sounds, behavioral disturbance, and
temporary or permanent hearing
impairment or non-auditory effects
(Richardson et al. 1995). As outlined in
previous NMFS documents, the effects
of noise on marine mammals are highly
variable, and can be categorized as
follows (based on Richardson et al.
1995):

(1) Tolerance

Numerous studies have shown that
pulsed sounds from air guns are often
readily detectable in the water at
distances of many kilometers.
Numerous studies have also shown that
marine mammals at distances more than
a few kilometers from operating survey
vessels often show no apparent
response. That is often true even in
cases when the pulsed sounds must be
readily audible to the animals based on
measured received levels and the
hearing sensitivity of that mammal
group. Although various toothed
whales, and (less frequently) pinnipeds
have been shown to react behaviorally
to air gun pulses under some
conditions, at other times, mammals of
both types have shown no overt
reactions. In general, pinnipeds and
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small odontocetes seem to be more
tolerant of exposure to air gun pulses
than baleen whales.

(2) Behavioral Disturbance

Marine mammals may behaviorally
react to sound when exposed to
anthropogenic noise. These behavioral
reactions are often shown as: changing
durations of surfacing and dives,
number of blows per surfacing, or
moving direction and/or speed;
reduced/increased vocal activities;
changing/cessation of certain behavioral
activities (such as socializing or
feeding); visible startle response or
aggressive behavior (such as tail/fluke
slapping or jaw clapping); avoidance of
areas where noise sources are located;
and/or flight responses (e.g., pinnipeds
flushing into water from haulouts or
rookeries).

The biological significance of many of
these behavioral disturbances is difficult
to predict, especially if the detected
disturbances appear minor. However,
the consequences of behavioral
modification have the potential to be
biologically significant if the change
affects growth, survival, and
reproduction. Examples of significant
behavioral modifications include:

e Drastic change in diving/surfacing
patterns (such as those thought to be
causing beaked whale stranding due to
exposure to military mid-frequency
tactical sonar);

e Habitat abandonment due to loss of
desirable acoustic environment; and

¢ Cease feeding or social interaction.

For example, at the Guerreo Negro
Lagoon in Baja California, Mexico,
which is one of the important breeding
grounds for Pacific gray whales,
shipping and dredging associated with a
salt works may have induced gray
whales to abandon the area through
most of the 1960s (Bryant et al. 1984).
After these activities stopped, the
lagoon was reoccupied, first by single
whales and later by cow-calf pairs.

The onset of behavioral disturbance
from anthropogenic noise depends on
both external factors (characteristics of
noise sources and their paths) and the
receiving animals (hearing, motivation,
experience, demography) and is also
difficult to predict (Southall et al. 2007).

Currently NMFS uses a received level
of 160 dB re 1 pPa for impulse noises
(such as air gun pulses) as the onset
threshold for marine mammal
behavioral harassment.

(3) Masking

Chronic exposure to excessive, though
not high-intensity, noise could cause
masking at particular frequencies for
marine mammals that utilize sound for

vital biological functions. Masking can
interfere with detection of acoustic
signals such as communication calls,
echolocation sounds, and
environmental sounds important to
marine mammals. Since marine
mammals depend on acoustic cues for
vital biological functions, such as
orientation, communication, finding
prey, and avoiding predators, marine
mammals that experience severe
acoustic masking (e.g., of a high-
intensity level over a long period of time
throughout a biologically important
behavior) could experience biologically
significant effects that could potentially
adversely impact survival or
reproductive success.

Masking occurs when noise and
signals (that the animal utilizes) overlap
at both spectral and temporal scales. For
the air gun noise generated from the
proposed seismic surveys, noise will
consist of low frequency (under 500 Hz)
pulses with extremely short durations
(less than one second). Lower frequency
man-made noises are more likely to
affect detection of communication calls
and other potentially important natural
sounds such as surf and prey noise.
There is little concern regarding
masking near the noise source due to
the brief duration of these pulses and
relatively longer silence between air gun
shots (approximately 12 seconds).
However, at long distances (over tens of
kilometers away), due to multipath
propagation and reverberation, the
durations of air gun pulses can be
“stretched” to seconds with long decays
(Madsen et al. 2006), although the
intensity of the noise is greatly reduced.

This could affect communication
signals used by low frequency
mysticetes when they occur near the
noise band and thus reduce the
communication space of animals (e.g.,
Clark et al. 2009) and cause increased
stress levels (e.g., Foote et al. 2004; Holt
et al. 2009); however, no baleen whales
are expected to occur within the action
area. Marine mammals are thought to be
able to compensate for masking by
adjusting their acoustic behavior by
shifting call frequencies, and/or
increasing call volume and vocalization
rates. For example, blue whales are
found to increase call rates when
exposed to seismic survey noise in the
St. Lawrence Estuary (Di Iorio and Clark
2010). The North Atlantic right whales
(Eubalaena glacialis) exposed to high
shipping noise increase call frequency
(Parks et al. 2007), while some
humpback whales respond to low-
frequency active sonar playbacks by
increasing song length (Miller el al.
2000).

(4) Hearing Impairment

Marine mammals exposed to high
intensity sound repeatedly or for
prolonged periods can experience
hearing threshold shift (TS), which is
the loss of hearing sensitivity at certain
frequency ranges (Kastak et al. 1999;
Schlundt et al. 2000; Finneran et al.
2002; 2005). TS can be permanent
(PTS), in which case the loss of hearing
sensitivity is unrecoverable, or
temporary (TTS), in which case the
animal’s hearing threshold will recover
over time (Southall et al. 2007). Just like
masking, marine mammals that suffer
from PTS or TTS will have reduced
fitness in survival and reproduction,
either permanently or temporarily.
Repeated noise exposure that leads to
TTS could cause PTS. For transient
sounds, the sound level necessary to
cause TTS is inversely related to the
duration of the sound.

Experiments on a bottlenose dolphin
(Tursiops truncatus) and beluga whale
showed that exposure to a single water
gun impulse at a received level of 207
kPa (or 30 psi) peak-to-peak (p—p),
which is equivalent to 228 dB re 1 uPa
(p—p), resulted in a 7 and 6 dB TTS in
the beluga whale at 0.4 and 30 kHz,
respectively. Thresholds returned to
within 2 dB of the pre-exposure level
within 4 minutes of the exposure
(Finneran et al. 2002). No TTS was
observed in the bottlenose dolphin.
Although the source level of pile driving
from one hammer strike is expected to
be much lower than the single water
gun impulse cited here, animals being
exposed for a prolonged period to
repeated hammer strikes could receive
more noise exposure in terms of SEL
than from the single water gun impulse
(estimated at 188 dB re 1 uPa2-s) in the
aforementioned experiment (Finneran et
al. 2002).

In pinnipeds, TTS thresholds
associated with exposure to brief pulses
(single or multiple) of underwater sound
have not been measured. Initial
evidence from prolonged exposures
suggested that some pinnipeds may
incur TTS at somewhat lower received
levels than do small odontocetes
exposed for similar durations (Kastak et
al. 1999, 2005; Ketten et al. 2001).
However, more recent indications are
that TTS onset in the most sensitive
pinniped species studied (harbor seal,
which is closely related to the ringed
seal) may occur at a similar SEL as in
odontocetes (Kastak et al., 2004).

NMEFS (1995, 2000) concluded that
cetaceans and pinnipeds should not be
exposed to pulsed underwater noise at
received levels exceeding 180 and 190
dB re 1 pPa rms, respectively. The
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established 180- and 190-dB re 1 uPa
rms criteria are not considered to be the
levels above which TTS might occur.
Rather, they are the received levels
above which, in the view of a panel of
bioacoustics specialists convened by
NMEFS before TTS measurements for
marine mammals started to become
available, one could not be certain that
there would be no injurious effects,
auditory or otherwise, to marine
mammals. As summarized above, data
that are now available imply that TTS
is unlikely to occur unless bow-riding
odontocetes are exposed to air gun
pulses much stronger than 180 dB re 1
uPa rms (Southall et al. 2007).

No cases of TTS are expected as a
result of Apache’s proposed activities
given the strong likelihood that marine
mammals would avoid the approaching
air guns (or vessel) before being exposed
to levels high enough for there to be any
possibility of TTS, and the mitigation
measures proposed to be implemented
during the survey described later in this
document.

There is no empirical evidence that
exposure to pulses of air gun sound can
cause PTS in any marine mammal, even
with large arrays of air guns (see
Southall et al., 2007). However, given
the possibility that mammals close to an
air gun array might incur TTS, there has
been further speculation about the
possibility that some individuals
occurring very close to air guns might
incur PTS. Single or occasional
occurrences of mild TTS are not
indicative of permanent auditory
damage in terrestrial mammals.
Relationships between TTS and PTS
thresholds have not been studied in
marine mammals, but are assumed to be
similar to those in humans and other
terrestrial mammals. That is, PTS might
occur at a received sound level
magnitudes higher than the level of
onset TTS, or by repeated exposure to
the levels that cause TTS. Therefore, by
means of preventing the onset of TTS,
it is highly unlikely that marine
mammals could receive sounds strong
enough (and over a sufficient duration)
to cause permanent hearing impairment
during the proposed marine surveys in
Cook Inlet.

(5) Non-auditory Physical Effects

Non-auditory physical effects might
occur in marine mammals exposed to
strong underwater pulsed sound.
Possible types of non-auditory
physiological effects or injuries that
theoretically might occur in mammals
close to a strong sound source include
stress, neurological effects, bubble
formation, and other types of organ or
tissue damage. Some marine mammal

species (i.e., beaked whales) may be
especially susceptible to injury and/or
stranding when exposed to strong
pulsed sounds. However, there is no
definitive evidence that any of these
effects occur even for marine mammals
in close proximity to large arrays of air
guns, and beaked whales do not occur
in the proposed project area. In
addition, marine mammals that show
behavioral avoidance of seismic vessels,
including most baleen whales, some
odontocetes (including belugas), and
some pinnipeds, are especially unlikely
to incur non-auditory impairment or
other physical effects. The distances to
the 180 and 190 dB thresholds for the
air gun array proposed to be used by
Apache are provided above in Tables 1
and 2.

Therefore, it is unlikely that such
effects would occur during Apache’s
proposed surveys given the brief
duration of exposure and the planned
monitoring and mitigation measures
described later in this document.

(6) Stranding and Mortality

Marine mammals close to underwater
detonations of high explosive can be
killed or severely injured, and the
auditory organs are especially
susceptible to injury (Ketten et al. 1993;
Ketten 1995). Air gun pulses are less
energetic and their peak amplitudes
have slower rise times. To date, there is
no evidence that serious injury, death,
or stranding by marine mammals can
occur from exposure to air gun pulses,
even in the case of large air gun arrays.

However, in numerous past IHA
notices for seismic surveys, commenters
have referenced two stranding events
allegedly associated with seismic
activities, one off Baja California and a
second off Brazil. NMFS has addressed
this concern several times, and, without
new information, does not believe that
this issue warrants further discussion.
For information relevant to strandings of
marine mammals, readers are
encouraged to review NMFS’ response
to comments on this matter found in 69
FR 74905 (December 14, 2004), 71 FR
43112 (July 31, 2006), 71 FR 50027
(August 24, 2006), and 71 FR 49418
(August 23, 2006). In addition, a May—
June 2008, stranding of 100-200 melon-
headed whales (Peponocephala electra)
off Madagascar that appears to be
associated with seismic surveys is
currently under investigation (IWC
2009).

It should be noted that strandings
related to sound exposure have not been
recorded for marine mammal species in
Cook Inlet. NMFS notes that beluga
whale strandings in Cook Inlet are not
uncommon; however, these events often

coincide with extreme tidal fluctuations
(“spring tides”’) or killer whale sightings
(Shelden et al., 2003). No strandings or
marine mammals in distress were
observed during the 2D test survey
conducted by Apache in March 2011
and none were reported by Cook Inlet
inhabitants. As a result, NMFS does not
expect any marine mammals will incur
serious injury or mortality in Cook Inlet
or strand as a result of the proposed
seismic survey.

Potential Effects From Other Sound
Sources on Marine Mammals

Active acoustic sources other than the
air gun arrays have been proposed for
Apache’s seismic survey in Cook Inlet.
The specifications for this equipment
(source levels and frequency ranges) are
provided above. In general, the potential
effects of this equipment on marine
mammals are similar to those from the
air gun, except the magnitude of the
impacts is expected to be much less due
to the lower intensity and higher
frequencies. Estimated source levels
from these devices are discussed above.

Vessel Sounds

In addition to the noise generated
from seismic air guns and active sonar
systems, various types of vessels will be
used in the operations, including source
vessels and the vessel used for placing
and retrieving the nodal recording
system. Sounds from boats and vessels
have been reported extensively (Greene
and Moore 1995; Blackwell and Greene
2002; 2005; 2006). Measurements of
underwater vessel sound have been
performed in upper Cook Inlet. For
example, Blackwell and Greene (2002)
conducted a survey that measured in-
water noise from various sources in
Cook Inlet, including a tug boat docking
a barge. The highest SPL recorded for
the working tug under load was 149 dB
re 1 uPa, at a distance of about 90 m,
with an extrapolated SPL at 0.9 m of
178.9 dB re 1 uPa. Compared to air gun
pulses, underwater sound from vessels
is generally at relatively low
frequencies.

The primary sources of sounds from
all vessel classes are propeller
cavitation, propeller singing, and
propulsion or other machinery.
Propeller cavitation is usually the
dominant noise source for vessels (Ross
1976). Propeller cavitation and singing
are produced outside the hull, whereas
propulsion or other machinery noise
originates inside the hull. There are
additional sounds produced by vessel
activity, such as pumps, generators,
flow noise from water passing over the
hull, and bubbles breaking in the wake.
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Land-Based Explosives

The onshore component of the
seismic survey involves the
underground detonation of explosive
devices to acquire seismic data on land.
Because underwater sound levels
associated with the land-based
explosives are currently unknown,
Apache proposes to conduct a sound
source verification (SSV) study to
ensure that marine mammals are not
exposed to underwater sound levels that
exceed the NMFS injury or harassment
thresholds. This study is expected to
take two days to complete and a report
will be submitted to NMFS prior to
making a final determination on
whether to issue or deny the IHA. The
study will include a robust marine
mammal monitoring plan to ensure that
marine mammals are not harassed or
injured. For example, Apache proposes
to conduct visual monitoring using
vessel-based and aerial platforms. In
addition, the SSV will only take place
during daylight hours with good
visibility. Following the completion of
the study, a SSV report will be
submitted to NMFS. The report will
describe the operations that were
conducted and the marine mammals
that were observed. The report will
provide full documentation of the
methods, results, and interpretations
pertaining to all monitoring and will
contain information on the need to
implement marine mammal monitoring
during land-based operations.

Anticipated Effects on Marine Mammal
Habitat

The primary potential impacts to
marine mammal habitat and other
marine species are associated with
elevated sound levels produced by
airguns and other active acoustic
sources. However, other potential
impacts to the surrounding habitat from
physical disturbance are also possible
and are discussed below.

Potential Impacts on Prey Species

With regard to fish as a prey source
for cetaceans and pinnipeds, fish are
known to hear and react to sounds and
to use sound to communicate (Tavolga
et al. 1981) and possibly avoid predators
(Wilson and Dill 2002). Experiments
have shown that fish can sense both the
strength and direction of sound
(Hawkins 1981). Primary factors
determining whether a fish can sense a
sound signal, and potentially react to it,
are the frequency of the signal and the
strength of the signal in relation to the
natural background noise level.

The level of sound at which a fish
will react or alter its behavior is usually

well above the detection level. Fish
have been found to react to sounds
when the sound level increased to about
20 dB above the detection level of 120
dB (Ona 1988); however, the response
threshold can depend on the time of
year and the fish’s physiological
condition (Engas et al. 1993). In general,
fish react more strongly to pulses of
sound rather than a continuous signal
(Blaxter ef al. 1981), and a quicker alarm
response is elicited when the sound
signal intensity rises rapidly compared
to sound rising more slowly to the same
level.

Investigations of fish behavior in
relation to vessel noise (Olsen et al.
1983; Ona 1988; Ona and Godo 1990)
have shown that fish react when the
sound from the engines and propeller
exceeds a certain level. Avoidance
reactions have been observed in fish
such as cod and herring when vessels
approached close enough that received
sound levels are 110 dB to 130 dB
(Nakken 1992; Olsen 1979; Ona and
Godo 1990; Ona and Toresen 1988).
However, other researchers have found
that fish such as polar cod, herring, and
capeline are often attracted to vessels
(apparently by the noise) and swim
toward the vessel (Rostad et al. 2006).
Typical sound source levels of vessel
noise in the audible range for fish are
150 dB to 170 dB (Richardson et al.
1995).

Potential Impacts to the Benthic
Environment

Apache’s seismic survey requires the
deployment of a submersible recording
system in the inter-tidal and marine
zones. An autonomous ‘“nodal” (i.e., no
cables) system will be placed on the
seafloor by specific vessels in lines
parallel to each other with a node line
spacing of 402 m. Each nodal “patch”
will have six to eight node lines parallel
to each other. The lines generally run
perpendicular to the shoreline. An
entire patch will be placed on the
seafloor prior to air gun activity. As the
patches are surveyed, the node lines
will be moved either side to side or
inline to the next location. Placement
and retrieval of the nodes may cause
temporary and localized increases in
turbidity on the seafloor. The substrate
of Cook Inlet consists of glacial silt,
clay, cobbles, pebbles, and sand
(Sharma and Burrell, 1970). Sediments
like sand and cobble dissipate quickly
when suspended, but finer materials
like clay and silt can create thicker
plumes that may harm fish; however,
the turbidity created by placing and
removing nodes on the seafloor will
settle to background levels within
minutes after the cessation of activity.

Based on the preceding discussion,
the proposed activity is not expected to
have any habitat-related effects that
could cause significant or long-term
consequences for individual marine
mammals or their populations.

Proposed Mitigation

In order to issue an incidental take
authorization under section 101(a)(5)(D)
of the MMPA, NMFS must set forth the
permissible methods of taking pursuant
to such activity, and other means of
effecting the least practicable adverse
impact on such species or stock and its
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of such species or stock for
taking for certain subsistence uses.

For the proposed seismic survey in
Cook Inlet, Apache worked with NMFS
and proposed the following mitigation
measures to minimize the potential
impacts to marine mammals in the
project vicinity as a result of the survey
activities.

Mitigation Measures Proposed in
Apache’s IHA Application

For the proposed mitigation measures,
Apache listed the following protocols to
be implemented during its seismic
survey in Cook Inlet.

(1) Operation of Mitigation Air Gun at
Night

Apache proposes to conduct both
daytime and nighttime operations.
Nighttime operations will only be
initiated if a mitigation air gun
(typically the 10 in3) has been
continuously operational from the time
that PSO monitoring has ceased for the
day. Seismic activity will not ramp up
from an extended shut-down during
nighttime operations because dedicated
PSOs will not be on duty and any
unseen animals may be exposed to
injurious levels of sound from the full
array. At night, the vessel captain and
crew will maintain lookout for marine
mammals and will order the air gun(s)
to be shut down if marine mammals are
observed in or about to enter the safety
radii. If a shut-down occurs during
nighttime operations, seismic survey
activity will be suspended until the
following day and will only be resumed
if the full safety zone is visible.

(2) Safety and Disturbance Zones

Under current NMFS guidelines,
“safety radii”’ for marine mammal
exposure to impulse sources are
customarily defined as the distances
within which received sound levels are
>180 dB,ms re 1 uPa for cetaceans and
2190 dBms re 1 pPa for pinnipeds. These
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safety criteria are based on an
assumption that SPL received at levels
lower than these will not injure these
animals or impair their hearing abilities,
but that SPL received at higher levels
might have some such effects.
Disturbance or behavioral effects to
marine mammals from underwater
sound may occur after exposure to
sound at distances greater than the
safety radii (Richardson et al. 1995).

The proposed surveys will use an air
gun sources composed of two 2400 in3
air guns, a single 440 in3 air gun, and
a single 10 in3 air gun. Safety and
disturbance radii for the sound levels
produced by the planned airgun
configurations have been estimated
(Tables 1 and 2) and will be used for
mitigation purposes during the seismic
survey activities.

In addition to the marine mammal
monitoring radii described above,
pursuant to Alaska Department of Fish
and Game restrictions, there will be a
1.6 km setback of sound source points
from the mouths of any anadromous
streams.

Apache also plans to use dedicated
vessels to deploy and retrieve the nodal
recording system. Sounds produced by
the vessels are not expected to exceed
180 dB (rms). Therefore, mitigation
related to acoustic impacts from these
activities is not expected to be
necessary.

An acoustics contractor will perform
direct measurements of the received
levels of underwater sound versus
distance and direction from the
detonation of explosives onshore using
calibrated hydrophones. The acoustic
data will be analyzed as quickly as
reasonably practicable in the field and
used to determine whether the
detonation of explosives onshore
exposes marine mammals to underwater
sound levels that may result in Level B
harassment. The field report will be
made available to NMFS prior to the
final determination on whether to issue
or deny the IHA. If necessary, mitigation
measures similar to those proposed for
the other sound sources (i.e.,
establishment of 160, 180, and 190 dB
isopleths with dedicated monitoring
and detonation delay procedures) will
be implemented for this aspect of the
seismic survey.

(3) Speed and Course Alterations

If a marine mammal is detected
outside the applicable safety radius and,
based on its position and the relative
motion, is likely to enter the safety
radius, changes of the vessel’s speed
and/or direct course will be considered
if this does not compromise operational
safety. For marine seismic surveys using

large arrays, course alterations are not
typically possible. However, for the
smaller air gun arrays planned during
the proposed site surveys, such changes
may be possible. After any such speed
and/or course alteration is begun, the
marine mammal activities and
movements relative to the survey vessel
will be closely monitored to ensure that
the marine mammal does not approach
within the safety radius. If the mammal
appears likely to enter the safety radius,
further mitigative actions will be taken,
including a power down or shut down
of the airgun(s).

(4) Power-Downs

A power-down for mitigation
purposes is the immediate reduction in
the number of operating airguns such
that the radii of the 190 dB rms and 180
dB rms zones are decreased to the extent
that an observed marine mammal(s) are
not in the applicable safety zone of the
full array. During a power-down, one air
gun, typically the 10 in3, continues
firing. Operation of the 10 in3 air gun
decreases the safety radii to 10 m, 33 m,
and 330 m for the 190 dB, 180 dB, and
160 dB, respectively. The continued
operation of one airgun is intended to
(a) alert marine mammals to the
presence of the survey vessel in the
area, and (b) retain the option of
initiating a ramp up to full operations
under poor visibility conditions.

The array will be immediately
powered down whenever a marine
mammal is sighted approaching close to
or within the applicable safety zone of
the full array, but is outside the
applicable safety zone of the single
mitigation airgun. Likewise, if a
mammal is already within the safety
zone when first detected, the airguns
will be powered down immediately. If
a marine mammal is sighted within or
about to enter the applicable safety zone
of the single mitigation airgun, it too
will be shut down (see following
section).

Following a power-down, operation of
the full airgun array will not resume
until the marine mammal has cleared
the safety zone. The animal will be
considered to have cleared the safety
zone if it

o Is visually observed to have left the
safety zone of the full array, or

¢ Has not been seen within the zone
for 15 min in the case of pinnipeds or
small odontocetes, or

¢ Has not been seen within the zone
for 30 min in the case of large
odontocetes.

(5) Shut-Downs

The operating air gun(s) will be shut
down completely if a marine mammal

approaches or enters the safety radius
and a power-down is not practical or
adequate to reduce exposure to less than
190 or 180 dB rms, as appropriate. In
most cases, this means the mitigation
airgun will be shut down completely if
a marine mammal approaches or enters
the estimated safety radius around the
single 10 in3 air gun while it is
operating during a power down. Air gun
activity will not resume until the marine
mammal has cleared the safety radius.
The animal will be considered to have
cleared the safety radius as described
above under power down procedures.

(6) Ramp Ups

A ramp up of an air gun array
provides a gradual increase in sound
levels, and involves a step-wise increase
in the number and total volume of air
guns firing until the full volume is
achieved. The purpose of a ramp-up (or
“soft start’) is to “warn”’ cetaceans and
pinnipeds in the vicinity of the air guns
and to provide the time for them to
leave the area and thus avoid any
potential injury or impairment of their
hearing abilities.

During the proposed seismic survey,
the seismic operator will ramp up the
airgun cluster slowly. Full ramp-ups
(i.e., from a cold start after a shut-down,
when no airguns have been firing) will
begin by firing a single airgun in the
array. The minimum duration of a shut-
down period, i.e., without air guns
firing, which must be followed by a
ramp-up is typically the amount of time
it would take the source vessel to cover
the 180-dB safety radius. Given the size
of the planned air gun arrays, that
period is estimated to be about 1-2
minutes based on the modeling results
described above and a survey speed of
2—4 kts.

A full ramp up, after a shut down,
will not begin until there has been a
minimum of 30 minutes of observation
of the safety zone by PSOs to assure that
no marine mammals are present. The
entire safety zone must be visible during
the 30-minute lead-in to a full ramp up.
If the entire safety zone is not visible,
then ramp up from a cold start cannot
begin. If a marine mammal(s) is sighted
within the safety zone during the 30-
minute watch prior to ramp up, ramp up
will be delayed until the marine
mammal(s) is sighted outside of the
safety zone or the animal(s) is not
sighted for at least 15-30 minutes: 15
minutes for small odontocetes and
pinnipeds, or 30 minutes for large
odontocetes.
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Additional Mitigation Measures
Proposed by NMFS

Besides Apache’s proposed mitigation
measures discussed above, NMFS
proposes the following additional
protective measures to address some
uncertainties regarding the impacts of
seismic surveys on beluga whale cow-
calf pairs and aggregations of whales.
Specifically, NMFS proposes that a 160-
dB vessel monitoring zone will be
established and monitored in Cook Inlet
during all seismic surveys. Whenever an
aggregation of beluga whales, killer
whales, or harbor porpoises (five or
more whales of any age/sex class that
appear to be engaged in a non-
migratory, significant biological
behavior (e.g., feeding, socializing)) are
observed approaching the 160-dB safety
zone around the survey operations, the
survey activity will not commence or
will shut down, until they are no longer
present within the 160-dB safety zone of
seismic surveying operations.

Furthermore, NMFS proposes the
following measures be included in the
IHA, if issued, in order to ensure the
least practicable impact on the affected
species or stocks:

(1) All vessels should reduce speed
when within 300 yards (274 m) of
whales, and those vessels capable of
steering around such groups should do
so. Vessels may not be operated in such
a way as to separate members of a group
of whales from other members of the
group;

(2) Avoid multiple changes in
direction and speed when within 300
yards (274 m) of whales; and

(3) When weather conditions require,
such as when visibility drops, support
vessels must adjust speed (increase or
decrease) and direction accordingly to
avoid the likelihood of injury to whales.

Mitigation Conclusions

NMFS has carefully evaluated the
applicant’s proposed mitigation
measures and considered a range of
other measures in the context of
ensuring that NMFS prescribes the
means of effecting the least practicable
impact on the affected marine mammal
species and stocks and their habitat. Our
evaluation of potential measures
included consideration of the following
factors in relation to one another:

e The manner in which, and the
degree to which, the successful
implementation of the measure is
expected to minimize adverse impacts
to marine mammals;

e The proven or likely efficacy of the
specific measure to minimize adverse
impacts as planned; and

¢ The practicability of the measure
for applicant implementation.

Based on our evaluation of the
applicant’s proposed measures, as well
as other measures considered by NMFS,
NMFS has preliminarily determined
that the proposed mitigation measures
provide the means of effecting the least
practicable impact on marine mammal
species or stocks and their habitat,
paying particular attention to rookeries,
mating grounds, and areas of similar
significance.

Proposed Monitoring and Reporting

In order to issue an ITA for an
activity, section 101(a)(5)(D) of the
MMPA states that NMFS must set forth
“requirements pertaining to the
monitoring and reporting of such
taking”. The MMPA implementing
regulations at 50 CFR 216.104(a)(13)
indicate that requests for ITAs must
include the suggested means of
accomplishing the necessary monitoring
and reporting that will result in
increased knowledge of the species and
of the level of taking or impacts on
populations of marine mammals that are
expected to be present in the proposed
action area.

Monitoring Measures Proposed in
Apache’s IHA Application

The monitoring plan proposed by
Apache can be found in section 13 of
the IHA application. The plan may be
modified or supplemented based on
comments or new information received
from the public during the public
comment period. A summary of the
primary components of the plan
follows.

(1) Visual Vessel-Based Monitoring

Vessel-based monitoring for marine
mammals will be done by experienced
PSOs throughout the period of marine
survey activities. PSOs will monitor the
occurrence and behavior of marine
mammals near the survey vessel during
all daylight periods during operation
and during most daylight periods when
airgun operations are not occurring.
PSO duties will include watching for
and identifying marine mammals,
recording their numbers, distances, and
reactions to the survey operations, and
documenting “take by harassment” as
defined by NMFS.

A sufficient number of PSOs will be
required onboard the survey vessel to
meet the following criteria: (1) 100
percent monitoring coverage during all
periods of survey operations in daylight;
(2) maximum of 4 consecutive hours on
watch per PSO; and (3) maximum of 12
hours of watch time per day per PSO.

PSO teams will consist of experienced
field biologists. An experienced field
crew leader will supervise the PSO team

onboard the survey vessel. Apache
currently plans to have PSOs aboard the
three vessels: the two source vessels (M/
V Peregrine Falcon and M/V Arctic
Wolf) and one support vessel (M/V
Dreamcatcher). Two PSOs will be on
the source vessels and two PSOs will be
on the support vessel to observe the
safety, power down, and shut down
areas. When marine mammals are about
to enter or are sighted within designated
safety zones, air gun or pinger
operations will be powered down (when
applicable) or shut down immediately.
The vessel-based observers will watch
for marine mammals during all periods
when sound sources are in operation
and for a minimum of 30 minutes prior
to the start of air gun or pinger
operations after an extended shut down.

Crew leaders and most other
biologists serving as observers will be
individuals with experience as
observers during seismic surveys in
Alaska or other areas in recent years.

The observer(s) will watch for marine
mammals from the best available
vantage point on the source and support
vessels, typically the flying bridge. The
observer(s) will scan systematically with
the unaided eye and 7 x 50 reticle
binoculars. Laser range finders will be
available to assist with estimating
distance. Personnel on the bridge will
assist the observer(s) in watching for
marine mammals.

All observations will be recorded in a
standardized format. Data will be
entered into a custom database using a
notebook computer. The accuracy of the
data will be verified by computerized
validity data checks as the data are
entered and by subsequent manual
checks of the database. These
procedures will allow for initial
summaries of the data to be prepared
during and shortly after the completion
of the field program, and will facilitate
transfer of the data to statistical,
geographical, or other programs for
future processing and achieving. When
a mammal sighting is made, the
following information about the sighting
will be recorded:

(A) Species, group size, age/size/sex
categories (if determinable), behavior
when first sighted and after initial
sighting, heading (if consistent), bearing
and distance from the PSO, apparent
reaction to activities (e.g., none,
avoidance, approach, paralleling, etc.),
closest point of approach, and
behavioral pace;

(B) Time, location, speed, activity of
the vessel, sea state, ice cover, visibility,
and sun glare; and

(C) The positions of other vessel(s) in
the vicinity of the PSO location.
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The ship’s position, speed of support
vessels, and water temperature, water
depth, sea state, ice cover, visibility, and
sun glare will also be recorded at the
start and end of each observation watch,
every 30 minutes during a watch, and
whenever there is a change in any of
those variables.

(2) Visual Shore-Based Monitoring

In addition to the vessel-based PSOs,
Apache proposes to utilize a shore-
based station to visually monitor for
marine mammals. The shore-based
station will follow all safety procedures,
including bear safety. The location of
the shore-based station will need to be
sufficiently high to observe marine
mammals; the PSOs would be equipped
with pedestal mounted “‘big eye” (20 x
110) binoculars. The shore-based PSOs
would scan the area prior to, during,
and after the air gun operations, and
would be in contact with the vessel-
based PSOs via radio to communicate
sightings of marine mammals
approaching or within the project area.

(3) Aerial-Based Monitoring

When practicable, Apache proposes to
utilize the crew helicopter to conduct
aerial surveys near river mouths prior to
the commencement of air gun
operations in order to identify locations
where beluga whales congregate. The
helicopter will not be used every day,
but will be used when survey operations
occur near a river mouth. The types of
helicopters currently planned for use by
Apache include a Bell 407, Bell UH1B,
and ASB3. Weather and scheduling
permitting, aerial surveys will fly at an
altitude of 305 m (1,000 ft). In the event
of a marine mammal sighting, aircraft
will attempt to maintain a radial
distance of 457 m (1,500 ft) from the
marine mammal(s). Aircraft will avoid
approaching marine mammals from
head-on, flying over or passing the
shadow of the aircraft over the marine
mammal(s). By following these
operational requirements, sound levels
underwater are not expected to meet or
exceed NMFS harassment thresholds
(Richardson et al., 1995; Blackwell et
al., 2002).

(4) Acoustic Monitoring

To further enhance detection of
cetaceans, Apache proposes to deploy
passive acoustic monitoring (PAM)
devices during the seismic survey.
According to Apache’s IHA application,
the actual PAM system has not been
identified; however, Apache anticipates
utilizing the same system that was
deployed during the 2D test program in
March 2011 in Cook Inlet. Apache
expects to deploy two PAM devices that

will send real-time acoustic data via
digital UHF radio-broadcast systems to
the PAM operators aboard the M/V
Dreamcatcher. The PAM operators will
use specialized real-time detection
software and audio playback to detect
marine mammal sounds. If the PAM
operators detect marine mammals,
Apache will initiate a temporary shut-
down of the air gun arrays to avoid
takes. Following a shut-down, the air
guns may be restarted in accordance
with the ramp-up procedure described
earlier.

Reporting Measures

(1) SSV Report on In-Water Noise From
Explosives Onshore

A report on the preliminary results of
the acoustic verification measurements,
including as a minimum the measured
190-, 180-, and 160-dBms re 1 pPa radii
of the onshore explosive detonations,
will be submitted prior to the
publication of a Federal Register notice
announcing the issuance or denial of the
IHA. If applicable, this report will
specify the distances of the safety zones
that will be adopted and monitored for
the marine survey activities.

(2) Field Reports

During the proposed survey program,
the PSOs will prepare a report each day
or at such other interval as the IHA (if
issued), or Apache may require,
summarizing the recent results of the
monitoring program. The field reports
will summarize the species and
numbers of marine mammals sighted.
These reports will be provided to NMFS
and to the survey operators.

(3) Technical Report

The results of Apache’s 2011
monitoring program, including
estimates of “take”” by harassment, will
be presented in the “90-day” and Final
Technical reports. The Technical Report
will include:

(a) Summaries of monitoring effort
(e.g., total hours, total distances, and
marine mammal distribution through
the study period, accounting for sea
state and other factors affecting
visibility and detectability of marine
mammals);

(b) Analyses of the effects of various
factors influencing detectability of
marine mammals (e.g., sea state, number
of observers, and fog/glare);

(c) Species composition, occurrence,
and distribution of marine mammal
sightings, including date, water depth,
numbers, age/size/gender categories (if
determinable), group sizes, and ice
cover;

(d) Analyses of the effects of survey
operations;

¢ Sighting rates of marine mammals
during periods with and without
seismic survey activities (and other
variables that could affect detectability),
such as:

e Initial sighting distances versus
survey activity state;

¢ Closest point of approach versus
survey activity state;

¢ Observed behaviors and types of
movements versus survey activity state;

e Numbers of sightings/individuals
seen versus survey activity state;

e Distribution around the source
vessels versus survey activity state; and

e Estimates of take by harassment.

(4) Comprehensive Report

Following the survey season, a
comprehensive report describing the
vessel-based, shore-based, aerial-based,
and acoustic monitoring programs will
be prepared. The comprehensive report
will describe the methods, results,
conclusions and limitations of each of
the individual data sets in detail. The
report will also integrate (to the extent
possible) the studies into a broad based
assessment of industry activities, and
other activities that occur in Cook Inlet,
and their impacts on marine mammals.
The report will help to establish long-
term data sets that can assist with the
evaluation of changes in the Cook Inlet
ecosystem. The report will attempt to
provide a regional synthesis of available
data on industry activity in this part of
Alaska that may influence marine
mammal density, distribution and
behavior.

(5) Notification of Injured or Dead
Marine Mammals

In the unanticipated event that the
specified activity clearly causes the take
of a marine mammal in a manner
prohibited by the THA (if issued), such
as an injury (Level A harassment),
serious injury or mortality (e.g., ship-
strike, gear interaction, and/or
entanglement), Apache will
immediately cease the specified
activities and immediately report the
incident to the Chief of the Permits,
Conservation, and Education Division,
Office of Protected Resources, NMFS,
and the Alaska Regional Stranding
Coordinators. The report must include
the following information:

e Time, date, and location (latitude/
longitude) of the incident;

e Name and type of vessel involved;

e Vessel’s speed during and leading
up to the incident;

¢ Description of the incident;

e Status of all sound source use in the
24 hours preceding the incident;

e Water depth;
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e Environmental conditions (e.g.,
wind speed and direction, Beaufort sea
state, cloud cover, and visibility);

e Description of all marine mammal
observations in the 24 hours preceding
the incident;

e Species identification or
description of the animal(s) involved;

e Fate of the animal(s); and

e Photographs or video footage of the
animal(s) (if equipment is available).
Activities will not resume until NMFS
is able to review the circumstances of
the prohibited take. NMFS will work
with Apache to determine what is
necessary to minimize the likelihood of
further prohibited take and ensure
MMPA compliance. Apache may not
resume their activities until notified by
NMEFS via letter, e-mail, or telephone.

In the event that Apache discovers an
injured or dead marine mammal, and
the lead PSO determines that the cause
of the injury or death is unknown and
the death is relatively recent (i.e., in less
than a moderate state of decomposition
as described in the next paragraph),
Apache will immediately report the
incident to the Chief of the Permits,
Conservation, and Education Division,
Office of Protected Resources, NMFS,
and the NMFS Alaska Stranding Hotline
and/or by e-mail to the Alaska Regional
Stranding Coordinators. The report must
include the same information identified
in the paragraph above. Activities may
continue while NMFS reviews the
circumstances of the incident. NMFS
will work with Apache to determine
whether modifications in the activities
are appropriate.

In the event that Apache discovers an
injured or dead marine mammal, and
the lead PSO determines that the injury
or death is not associated with or related
to the activities authorized in the IHA
(e.g., previously wounded animal,
carcass with moderate to advanced
decomposition, or scavenger damage),
Apache will report the incident to the
Chief of the Permits, Conservation, and
Education Division, Office of Protected
Resources, NMFS, and the NMFS
Alaska Stranding Hotline and/or by e-
mail to the Alaska Regional Stranding
Coordinators, within 24 hours of the
discovery. Apache will provide
photographs or video footage (if
available) or other documentation of the
stranded animal sighting to NMFS and
the Marine Mammal Stranding Network.

Estimated Take by Incidental
Harassment

Except with respect to certain
activities not pertinent here, the MMPA
defines “harassment” as: any act of
pursuit, torment, or annoyance which (i)

has the potential to injure a marine
mammal or marine mammal stock in the
wild [Level A harassment]; or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering [Level B
harassment]. Only take by Level B
behavioral harassment is anticipated as
a result of the proposed marine survey
program. Anticipated impacts to marine
mammals are associated with noise
propagation from the airgun(s) used in
the seismic survey; however, Level B
harassment may also result from the
detonation of explosives onshore if
supported by the proposed SSV study.

The full suite of potential impacts to
marine mammals was described in
detail in the “Potential Effects of the
Specified Activity on Marine Mammals”
section found earlier in this document.
The potential effects of sound from the
proposed seismic survey might include
one or more of the following: tolerance;
masking of natural sounds; behavioral
disturbance; non-auditory physical
effects; and, at least in theory,
temporary or permanent hearing
impairment (Richardson et al. 1995). As
discussed earlier in this document, the
most common impact will likely be
from behavioral disturbance, including
avoidance of the ensonified area or
changes in speed, direction, and/or
diving profile of the animal. For reasons
discussed previously in this document,
hearing impairment (TTS and PTS) are
highly unlikely to occur based on the
proposed mitigation and monitoring
measures that would preclude marine
mammals being exposed to noise levels
high enough to cause hearing
impairment.

For impulse sounds, such as those
produced by airgun(s) used in the
seismic survey, NMFS uses the 160
dB;ms re 1 puPa isopleth to indicate the
onset of Level B harassment. Apache
provided calculations for the 160-dB
isopleths and then used those isopleths
to estimate takes by harassment. NMFS
used the calculations to make the
necessary MMPA preliminary findings.
Apache provided a full description of
the methodology used to estimate takes
by harassment in its IHA application
(see ADDRESSES), which is also provided
in the following sections.

Apache requests authorization to take
five marine mammal species by Level B
harassment. These five marine mammal
species are: Cook Inlet beluga whale
(Delphinapterus leucas); killer whale
(Orcinus orca); harbor porpoise
(Phocoena phocoena); harbor seal

(Phoca vitulina richardsi), and Steller
sea lion (Eumetopias jubatus).

Basis for Estimating ‘“Take by
Harassment”

As stated previously, it is current
NMFS policy to estimate take by Level
B harassment for impulse sounds at a
received level of 160 dB,ms re 1 uPa.
However, not all animals react to
sounds at this low level, and many will
not show strong reactions (and in some
cases any reaction) until sounds are
much stronger. Southall et al. (2007)
provide a severity scale for ranking
observed behavioral responses of both
free-ranging marine mammals and
laboratory subjects to various types of
anthropogenic sound (see Table 4 in
Southall et al. (2007)). Tables 7, 9, and
11 in Southall et al. (2007) outline the
numbers of low-frequency cetaceans,
mid-frequency cetaceans, and pinnipeds
in water, respectively, reported as
having behavioral responses to multi-
pulses in 10-dB received level
increments. These tables illustrate that
for the studies summarized the more
severe reactions did not occur until
sounds were much higher than 160
dBims e 1 puPa.

As described earlier in the document,
air gun arrays will be used to obtain
geological data during the surveys. For
use in estimating potential harassment
takes in this application, as well as for
mitigation radii to be implemented by
PSOs, ranges to the 160 dB,ms re 1 uPa
isopleths were estimated at three
different water depths (5 m, 25 m, and
45 m) for nearshore surveys and at 80
m for channel surveys. The distances to
this threshold for the nearshore survey
locations are provided in Table 1 and
correspond to the three transects
modeled at each site in the onshore,
nearshore, and parallel to shore
directions. The distances to the
thresholds for the channel survey
locations are provided in Table 2 and
correspond to the broadside and endfire
directions. The areas ensonified to the
160 dB isopleth for the nearshore survey
are provided in Table 3. The area
ensonifed to the 160 dB isopleth for the
channel survey is 389 kmz2.

The following subsections describe
the estimated densities of marine
mammals that may occur in the areas
where activities are planned, and areas
of water that may be ensonified by
pulsed sounds to 2160 dB.

Marine mammal densities near the
planned activities in Cook Inlet were
estimated from the annual aerial surveys
conducted by NMFS between 2000 and
2010 for Cook Inlet beluga whales (Rugh
et al. 2000, 2001, 2002, 2003, 2004,
2005, 2006, 2007; Shelden et al. 2008,
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2009, 2010). These surveys are flown in
June to collect abundance data for
beluga whales, but sightings of other
marine mammals are also reported.
Although these data are only collected
in one month each year, these surveys
provide the best available relatively
long-term data set for sighting
information in the proposed action area,
but do not account for seasonal
variations in distribution or habitat use
of each species. Therefore, the use of
these data to estimate density is
considered to be extremely conservative

with respect to the probability of
observing these animals in the action
area. The maximum and average
densities over the course of the total
survey years (2000-2010) are provided
in Table 4. As discussed below, beluga
whales are observed in higher
concentrations near river mouths,
particularly the Susitna River, due to
feeding. Therefore, to account for the
higher concentrations near river
mouths, the highest number of beluga
whales observed for each year was used
to provide a density for river mouths. To

account for the lower concentrations
away from river mouths, the average
number of beluga whales observed for
each year was used to provide a density
away from river mouths. A maximum
and average density are provided to
account for the inherent level of
uncertainty in using aerial surveys
conducted for a few days once a year in
order to estimate density for the entire
year. These densities will be used to
estimate the number of Level B takes
incidental to the proposed activity.

TABLE 4—SUMMARY OF MARINE MAMMAL DENSITIES

Density (number/km2)
Species
Maximum Average
Beluga whale (average number observed) ... 0.00103 0.00026
Beluga whale (maximum number observed—rivers) .. 0.00770 0.00154
Harbor seal (total number observed) ...........ccccocenee. 0.00776 0.00290
Harbor porpoise (total number observed) ..... 0.00037 0.00004
Killer whale (total number observed) .......... 0.00011 0.00001
Steller sea lion (total NUMDEr ODSEIVEA) .....c.eoiviiiiiiiiiieie ettt 0.00035 0.00007

Fifteen species of marine mammals
are known to occur in Cook Inlet, but
only five of these (Cook Inlet beluga
whales, killer whales, harbor porpoises,
harbor seals, and Steller sea lions) are
likely to be encountered during the
proposed survey activities in the upper
inlet. Two of the five species (Cook Inlet
beluga whales and western population
of Steller sea lions) are listed as
endangered under the ESA.

(1) Cetaceans

Beluga Whales—Cook Inlet beluga
whales reside in Cook Inlet year-round
although their distribution and density
changes seasonally. Factors that are
likely to influence beluga whale
distribution within the inlet include
prey availability, predation pressure,
sea-ice cover, and other environmental
factors, reproduction, sex and age class,
and human activities (Rugh et al., 2000;
NMFS 2008). Seasonal movement and
density patterns as well as site fidelity
appear to be closely linked to prey
availability, coinciding with seasonal
salmon and eulachon concentrations
(Moore et al., 2000). For example,
during spring and summer, beluga
whales are generally concentrated near
the warmer waters of river mouths
where prey availability is high and
predator occurrence in low (Huntington
2000; Moore et al., 2000). Beluga whales
use several areas of the upper Cook Inlet
for repeated summer and fall feeding.
The primary hotspots for beluga feeding
include the Big and Little Susitna rivers,
Eagle Bay to Eklutna River, Ivan Slough,
Theodore River, Lewis River, and

Chickaloon River and Bay (NMFS 2008).
Availability of prey species appears to
be the most influential environmental
variable affecting Cook Inlet beluga
whale distribution and relative
abundance (Moore et al. 2000). The
patterns and timing of eulachon and
salmon runs have a strong influence on
beluga whale feeding behavior and their
seasonal movements (Nemeth et al.,
2007; NMFS 2008). The presence of
prey species may account for the
seasonal changes in beluga group size
and composition (Moore et al., 2000).
Aerial and vessel-based monitoring
conducted by Apache during the March
2011 2D test program in Cook Inlet
reported 33 beluga sightings. One of the
sightings was of a large group (~25
individuals on March 27, 2011) of
feeding/milling belugas near the mouth
of the Drift River. Also on March 27,
2011, PSOs onboard the M/V
Dreamcatcher reported a group of seven
beluga whales approximately 0.5 nm
from the vessel. Land-based PSOs were
able to observe this group of beluga
whales for approximately 2.5 hrs. A
single beluga whale was observed near
the mouth of the Drift River by the
aerial-based monitors on March 28,
2011, prior to the seismic ramp-up
period. If belugas are present during the
late summer/early fall, they are more
likely to occur in shallow areas near
river mouths in upper Cook Inlet. As
discussed earlier, expected densities
were calculated from the annual aerial
surveys conducted by NMFS between
2000 and 2010 (Rugh et al. 2000, 2001,

2002, 2003, 2004, 2005, 2006, 2007;
Shelden et al. 2008, 2009, 2010). Those
densities are presented above in Table 4.

Killer Whales—In general, killer
whales are rare in upper Cook Inlet,
where transient killer whales are known
to feed on beluga whales and resident
killer whales are known to feed on
anadromous fish (Shelden et al., 2003).
The availability of these prey species
largely determines the likeliest times for
killer whales to be in the area. Between
1993 and 2004, 23 sightings of killer
whales were reported in the lower Cook
Inlet during aerial surveys by Rugh et al.
(2005). Surveys conducted over a span
of 20 years by Shelden et al. (2003)
reported 11 sightings in upper Cook
Inlet between Turnagain Arm, Susitna
Flats, and Knik Arm. No killer whales
were spotted during recent surveys by
Funk et al. (2005), Ireland et al. (2005),
Brueggeman et al. (2007a, 2007b, 2008),
or Prevel Ramos et al. (2006, 2008).
Eleven killer whale strandings have
been reported in Turnagain Arm, six in
May 1991 and five in August 1993.
Therefore, very few killer whales, if any,
are expected to approach or be in the
vicinity of the action area.

Harbor Porpoise—The most recent
estimated density for harbor porpoises
in Cook Inlet is 7.2 per 1,000 km?
(Dahlheim et al., 2000) indicating that
only a small number use Cook Inlet.
Harbor porpoise have been reported in
lower Cook Inlet from Cape Douglas to
the West Foreland, Kachemak Bay, and
offshore (Rugh et al., 2005). Small
numbers of harbor porpoises have been



58484

Federal Register/Vol. 76, No. 183/ Wednesday, September 21, 2011/ Notices

consistently reported in upper Cook
Inlet between April and October, except
for a recent survey that recorded higher
than usual numbers. Prevel Ramos et al.
(2008) reported 17 harbor porpoises
from spring to fall 2006, while other
studies reported 14 in the spring of 2007
(Brueggeman et al. 2007) and 12 in the
fall (Brueggeman et al. 2008). During the
spring and fall of 2007, 129 harbor
porpoises were reported between
Granite Point and the Susitna River;
however, the reason for the increase in
numbers of harbor porpoise in the upper
Cook Inlet remains unclear and the
disparity with the result of past
sightings suggests that it may be an
anomaly. The spike in reported
sightings occurred in July, which was
followed by sightings of 79 harbor
porpoises in August, 78 in September,
and 59 in October, 2007. It is important
to note that the number of porpoises
counted more than once was unknown,
which suggests that the actual numbers
are likely smaller than those reported. In
addition, recent passive acoustic
research in Cook Inlet by the Alaska
Department of Fish and Game and the
National Marine Mammal Laboratory
have indicated that harbor porpoises
occur in the area more frequently than
previously thought, particularly in the
West Foreland area in the spring (NMFS
2011); however overall numbers are still
unknown at this time.

(2) Pinnipeds

Two species of pinnipeds may be
encountered in Cook Inlet: Harbor seal
and Steller sea lion.

Harbor Seals—Harbor seals inhabit
the coastal and estuarine waters of Cook
Inlet. In general, harbor seals are more
abundant in lower Cook Inlet than in
upper Cook Inlet, but they do occur in
the upper inlet throughout most of the
year (Rugh et al. 2005). Harbor seals are
non-migratory; their movements are
associated with tides, weather, season,
food availability, and reproduction. The
major haulout sites for harbor seals are
located in lower Cook Inlet and their
presence in the upper inlet coincides
with seasonal runs of prey species. For
example, harbor seals are commonly
observed along the Susitna River and
other tributaries along upper Cook Inlet
during the eulachon and salmon
migrations (NMFS 2003). During aerial
surveys of upper Cook Inlet in 2001,
2002, and 2003, harbor seals were
observed 24 to 96 km south-southwest
of Anchorage at the Chickaloon, Little
Susitna, Susitna, Ivan, McArthur, and
Beluga Rivers (Rugh et al., 2005). During
the 2D test program in March 2011, two
harbor seals were observed by vessel-
based PSOs. On March 25, 2011, one

harbor seal was observed approximately
400 m from the M/V Miss Diane. At the
time of the observation, the vessel was
operating the positioning pinger and
PSOs instructed the operator to
implement a shut-down. The pinger was
shut down for 30 minutes while PSO
monitored the area and re-started the
device when the animal was not sighted
again during the 30 minute site clearing
protocol. No unusual behaviors were
reported during the time the animal was
observed. The second harbor seal was
observed on March 26, 2011, by vessel-
based PSO onboard the M/V
Dreamcatcher approximately 4260 m
from the source vessel, which was
operating the 10 in3 air gun at the time.
The animal was well outside of the 160
dB zone (330 m for the 10 in? air gun)
and no unusual behaviors were
observed. The closest haulout site to the
action area is located on Kalgin Island,
which is approximately 22 km away
from the McArthur River.

Steller Sea Lion—Two separate stocks
of Steller sea lions are recognized
within U.S. waters: an eastern U.S.
stock, which includes animals east of
Cape Suckling, Alaska; and a western
U.S. stock, which includes animals west
of Cape Suckling (NMFS 2008).
Individuals in Cook Inlet are considered
part of the western U.S. stock, which is
listed as endangered under the ESA.
Steller sea lions primarily occur in
lower, rather than upper Cook Inlet and
are rarely sighted north of Nikiski on the
Kenai Peninsula. Haul-outs and
rookeries are located near Cook Inlet at
Gore Point, Elizabeth Island, Perl Island,
and Chugach Island (NMFS 2008). No
Steller seal lion haul-outs or rookeries
are located in the vicinity of the
proposed seismic survey. Furthermore,
no sightings of Steller sea lions were
reported by Apache during the 2D test
program in March 2011. Although
Apache has requested takes of Steller
sea lions, it is unlikely that any Steller
sea lions would occur in the action are
during seismic survey operations.

Potential Number of Takes by
Harassment

This subsection provides estimates of
the number of individuals potentially
exposed to sound levels 2160 dB.ms re
1 uPa during seismic survey operations.
The estimates were calculated by
multiplying the expected densities by
the anticipated area ensonified by levels
2160 dB.ms re 1 pPa by the number of
expected days that will be subject to
seismic survey activities in the action
area. According to section 2 in Apache’s
IHA application, a survey crew will
collect seismic data 10-12 hours per day
over approximately 160 days over the

course of 8 to 9 months. Apache
assumes that over the course of these
160 days, 100 days would be working in
the offshore region and 60 days would
be working in the shallow, intermediate,
and deep nearshore region. Of those 60
days in the nearshore region, 20 days
would be spent working in each of the
three depths. Because operations would
occur over 12 hours per day, the total
number of days for each region was
divided by two (or half a day) for
purposes of calculating takes. It is
important to note that environmental
conditions (such as ice, wind, and fog)
will play a significant role in the actual
number of operating days; therefore,
these estimates are conservative in order
to provide a basis for the probability of
encountering these marine mammal
species in the action area.

The number of estimated takes by
Level B harassment was calculated
using the following assumptions:

e The number of nearshore and
shallow water survey days is 10 (20
days/12 hours) and daily acoustic
footprint is 356 km?2.

e The number of nearshore and
intermediate water depth survey days is
10 (20 days/12 hours) and daily acoustic
footprint is 468 km2.

e The number of nearshore and deep
water depth survey days is 10 (20 days/
12 hours) and daily acoustic footprint is
455 km?.

e The number of offshore survey days
is 50 (100 days/12 hours) and daily
acoustic footprint is 389 kmz2.

Table 5 shows the estimated
maximum and average takes by species
for the first year of seismic surveys in
Cook Inlet with the methods and
assumptions outlined above. As noted
earlier, the use of the NMML aerial
survey data has inherent weaknesses
that need to be discussed further. For
example, the estimated number of takes
by Level B harassment of harbor seals is
higher than what is anticipated because
there are no haul-out sites within the
action area. Seals in some numbers are
expected to be observed in the Susitna
River delta, but not in the large numbers
that are observed in lower Cook Inlet.
These density estimates are skewed by
the numbers observed in large haul outs
during aerial surveys. Seals in the water
usually travel in small groups or as
single individuals; therefore, although
Table 5 indicates an average of 102 and
maximum of 207 seals exposed to
sounds likely to result in Level B
harassment, it is highly unlikely that
those number of seals will actually be
taken during the proposed seismic
survey.

Similarly, and for many of the same
reasons, the number of actual takes by
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Level B harassment of Steller sea lions
is expected to be much lower than the
average of four and maximum of 11.
During the NMFS aerial surveys, no
Steller sea lions were observed in upper
Cook Inlet. Less than five Steller sea
lions have been observed by the Port of
Anchorage monitoring program, and
those observed have been juvenile
animals (likely male). Apache
anticipates that there will be less than
five Steller sea lions in the proposed
action area during the one-year effective
period of the IHA, if issued.

The average and maximum take
estimates for harbor porpoise and killer
whales shown in Table 5 appear to be
reasonable based on the NMFS aerial
surveys, although the actual number of
animals is expected to be low.

The average and maximum estimated
number of takes by Level B harassment
for Cook Inlet beluga whales away from
river mouths is two and five,
respectively. Given that beluga are
usually transiting from one feeding area
to another in lower concentrations,
these estimates appear to be reasonable
in assessing the probability for
potentially observing beluga whales in
the action area. However, it is important
to note that a combination of visual and
acoustic monitoring will be used
extensively throughout this project,
particularly for sighting beluga whales
approaching the area, so the actual
number of takes is expected to be lower
than these estimates.

The average and maximum estimated
number of takes by Level B harassment

for Cook Inlet beluga whales near river
mouths is 16 and 41 animals,
respectively. The total number of days
surveying will actually occur near river
mouths is much lower than the 160 days
used to estimate takes in the different
water depths; therefore, this take
estimate is likely to be extremely
conservative. As a result, due to the
actual number of days and hours
Apache is likely to be operating air guns
near river mouths and taking into
account the monitoring and mitigation
measures applicable when operating
seismic survey equipment near rivers,
Apache expects the actual number of
takes by Level B harassment estimated
for Cook Inlet beluga whales to be much
lower than the numbers provided in
Table 5.

TABLE 5—ESTIMATED TAKES PER SPECIES FOR YEAR 1

Shallow Mid-depth Deep Offshore Total
Species
max avg max avg max avg max avg max avg
Beluga whales—away from river mouths ........ 0.5 0.3 0.7 0.3 0.7 0.3 2.8 1.5 4.7 2.4
Beluga whales—near river mouths .................. 4.5 1.8 5.8 2.3 5.8 2.3 24.8 9.9 41 16.3
Harbor seals .........ccoocevoiiniiiiiiee 22.9 11.3 29.5 14.5 29.3 14.4 125.3 61.7 207 101.9
Harbor porpoises .........ccccceiiiiiieiiiiiiiceeee 1.3 0.2 1.7 0.3 1.7 0.3 7.2 1.2 11.9 2.0
Killer whales ........... 0.4 0.1 0.5 0.1 0.5 0.1 2.2 0.3 3.6 0.5
Steller sea lions 1.2 0.4 1.6 0.5 1.6 0.5 6.8 2.2 11.3 3.7

Estimated Take Conclusions

Cetaceans—Effects on cetaceans are
generally expected to be restricted to
avoidance of an area around the seismic
survey and short-term changes in
behavior, falling within the MMPA
definition of “Level B harassment”.

Using the 160 dB criterion, the
requested take numbers of individual
cetaceans exposed to sounds 2160 dBims
re 1 uPa represent varying proportions
of the populations of each species in
Cook Inlet (Table 6). For species listed
as “Endangered” under the ESA, the

number of takes requested includes 30
Cook Inlet beluga whales. This number
is approximately 8.5 percent of the
population of approximately 355
animals (Allen and Angliss 2010). For
other cetaceans that might occur in the
vicinity of the seismic survey in Cook
Inlet, the requested takes also represent
a very small proportion of their
respective populations. The requested
takes of 10 killer whales and 20 harbor
porpoises represent 0.89 percent and
0.06 percent of their respective
populations in the proposed action area.

TABLE 6—REQUESTED NUMBER OF TAKES

Pinnipeds—Two pinniped species
may be encountered in the proposed
action area, but the harbor seal is likely
to be the more abundant species in this
area. The number of takes requested for
individuals exposed to sounds at
received levels 2160 dB.ms re 1 pPa
during the proposed seismic survey are
as follows: harbor seals (50) and Steller
sea lions (20). These numbers represent
0.17 percent and 0.12 percent of their
respective populations in the proposed
action area.

. Number of Population Percent of

Species requested takes abL?ndance population
Beluga Whales ... 30 355 8.45
Harbor seals .......... 50 29,175 0.17
Harbor porpoises ... 20 31,406 0.06
Killer whales ........... 10 1,123 0.89
Steller sea lions 20 41,197 0.12

Negligible Impact and Small Numbers
Analysis and Preliminary Determination

NMFS has defined “negligible
impact” in 50 CFR 216.103 as “* * * an
impact resulting from the specified
activity that cannot be reasonably
expected to, and is not reasonably likely

to, adversely affect the species or stock
through effects on annual rates of
recruitment or survival.” In making a
negligible impact determination, NMFS
considers a variety of factors, including
but not limited to: (1) The number of
anticipated mortalities; (2) the number
and nature of anticipated injuries; (3)

the number, nature, intensity, and
duration of Level B harassment; and (4)
the context in which the takes occur.
No injuries or mortalities are
anticipated to occur as a result of
Apache’s proposed seismic survey in
Cook Inlet, and none are proposed to be
authorized. Additionally, animals in the



58486

Federal Register/Vol. 76, No. 183/ Wednesday, September 21, 2011/ Notices

area are not expected to incur hearing
impairment (i.e., TTS or PTS) or non-
auditory physiological effects. Takes
will be limited to Level B behavioral
harassment. Although it is possible that
some individuals of marine mammals
may be exposed to sounds from seismic
survey activities more than once, the
expanse of these multi-exposures are
expected to be less extensive since both
the animals and the survey vessels will
be moving constantly in and out of the
survey areas.

Odontocete reactions to seismic
energy pulses are usually assumed to be
limited to shorter distances from the
airgun(s) than are those of mysticetes,
probably in part because odontocete
low-frequency hearing is assumed to be
less sensitive than that of mysticetes.
However, at least when in the Canadian
Beaufort Sea in summer, belugas appear
to be fairly responsive to seismic energy,
with few being sighted within 6-12 mi
(10-20 km) of seismic vessels during
aerial surveys (Miller et al. 2005).
Belugas will likely occur in small
numbers in Cook Inlet during the survey
period and few will likely be affected by
the survey activity. In addition, due to
the constant moving of the survey
vessel, the duration of the noise
exposure by cetaceans to seismic
impulse would be brief. For the same
reason, it is unlikely that any individual
animal would be exposed to high
received levels multiple times.

Taking into account the mitigation
measures that are planned, effects on
cetaceans are generally expected to be
restricted to avoidance of a limited area
around the survey operation and short-
term changes in behavior, falling within
the MMPA definition of “Level B
harassment”.

Furthermore, the estimated numbers
of animals potentially exposed to sound
levels sufficient to cause appreciable
disturbance are very low percentages of
the population sizes in Cook Inlet, as
described above.

The many reported cases of apparent
tolerance by cetaceans of seismic
exploration, vessel traffic, and some
other human activities show that co-
existence is possible. Mitigation
measures such as controlled vessel
speed, dedicated marine mammal
observers, non-pursuit, and shut downs
or power downs when marine mammals
are seen within defined ranges will
further reduce short-term reactions and
minimize any effects on hearing
sensitivity. In all cases, the effects are
expected to be short-term, with no
lasting biological consequence.

Some individual pinnipeds may be
exposed to sound from the proposed
marine surveys more than once during

the time frame of the project. However,
as discussed previously, due to the
constant moving of the survey vessel,
the probability of an individual
pinniped being exposed to sound
multiple times is much lower than if the
source is stationary. Therefore, NMFS
has preliminarily determined that the
exposure of pinnipeds to sounds
produced by the proposed seismic
survey in Cook Inlet is not expected to
result in more than Level B harassment
and is anticipated to have no more than
a negligible impact on the animals.

Of the five marine mammal species
likely to occur in the proposed marine
survey area, only Cook Inlet beluga
whales and Steller sea lions are listed as
endangered under the ESA. These
species are also designated as
“depleted” under the MMPA. Despite
these designations, Cook Inlet beluga
whales and the western population of
Steller sea lions have not made
significant progress towards recovery.
The Cook Inlet population of beluga
whales has been decreasing at a rate of
1.5 percent annually for nearly a decade
(Allen and Angliss 2010). With respect
to Steller sea lions, results of aerial
surveys conducted in 2008 (Fritz et al.,
2008) confirmed that the recent (2004—
2008) overall trend in the western
population of adult and juvenile Steller
sea lions in Alaska is stable or possibly
in decline; however, there continues to
be considerable regional variability in
recent trends. Pursuant to the ESA,
critical habitat has been designated for
Cook Inlet beluga whales and Steller sea
lions. The proposed action falls within
critical habitat designated in Cook Inlet
for beluga whales, but is not within
critical habitat designated for Steller sea
lions. None of the other species that
may occur in the project area are listed
as threatened or endangered under the
ESA or designated as depleted under the
MMPA.

Potential impacts to marine mammal
habitat were discussed previously in
this document (see the “Anticipated
Effects on Habitat” section). Although
some disturbance is possible to food
sources of marine mammals, the
impacts are anticipated to be minor
enough as to not affect rates of
recruitment or survival of marine
mammals in the area. Based on the size
of Cook Inlet where feeding by marine
mammals occurs versus the localized
area of the marine survey activities, any
missed feeding opportunities in the
direct project area would be minor
based on the fact that other feeding
areas exist elsewhere.

The requested takes proposed to be
authorized represent 8.5 percent of the
Cook Inlet beluga whale population of

approximately 355 animals (Allen and
Angliss 2010), 0.89 percent of the
combined Alaska resident stock and
Gulf of Alaska, Aleutian Island and
Bering Sea stock of killer whales (1,123
residents and 314 transients), and 0.06
percent of the Gulf of Alaska stock of
approximately 31,046 harbor porpoises.
The take requests presented for harbor
seals represent 0.17 percent of the Gulf
of Alaska stock of approximately 29,175
animals. Finally, the requested takes
proposed for Steller sea lions represent
0.12 percent of the western stock of
approximately 41,197 animals. These
estimates represent the percentage of
each species or stock that could be taken
by Level B behavioral harassment if
each animal is taken only once. In
addition, the mitigation and monitoring
measures (described previously in this
document) proposed for inclusion in the
IHA (if issued) are expected to reduce
even further any potential disturbance
to marine mammals.

Based on the analysis contained
herein of the likely effects of the
specified activity on marine mammals
and their habitat, and taking into
consideration the implementation of the
mitigation and monitoring measures,
NMFS preliminarily finds that Apache’s
proposed seismic survey in Cook Inlet
may result in the incidental take of
small numbers of marine mammals, by
Level B harassment only, and that the
total taking from the marine surveys
will have a negligible impact on the
affected species or stocks.

Impact on Availability of Affected
Species or Stock for Taking for
Subsistence Uses

Section 101(a)(5)(D) also requires
NMFS to determine that the
authorization will not have an
unmitigable adverse effect on the
availability of marine mammal species
or stocks for subsistence use. NMFS has
defined “unmitigable adverse impact”
in 50 CFR 216.103 as:

* * * an impact resulting from the
specified activity: (1) That is likely to reduce
the availability of the species to a level
insufficient for a harvest to meet subsistence
needs by: (i) Causing the marine mammals to
abandon or avoid hunting areas; (ii) Directly
displacing subsistence users; or (iii) Placing
physical barriers between the marine
mammals and the subsistence hunters; and
(2) That cannot be sufficiently mitigated by
other measures to increase the availability of
marine mammals to allow subsistence needs
to be met.

The subsistence harvest of beluga
whales transcends the nutritional and
economic value attributed to the whale
and is an integral part of the cultural
identity of the region’s Alaska Native
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communities. Inedible parts of the
whale provide Native artisans with
materials for cultural handicrafts, and
the hunting itself perpetuates Native
traditions by transmitting traditional
skills and knowledge to younger
generations (NOAA 2007). However,
due to dramatic declines in the Cook
Inlet beluga whale population, on May
21, 1999, a temporary moratorium on
beluga whale harvest was established
(Pub. L. 106-31, section 3022, 113
Statute (Stat.) 57,100) from 1999 until
October 1, 2000. This moratorium was
extended indefinitely on December 21,
2000 (Pub. L. 106-553, section 1(a)(2),
114 Stat. 2762). NMFS has entered into
a co-management agreement for beluga
whale subsistence harvest. Pursuant to
that agreement, no hunt has been
conducted since 2005 and on October
15, 2008, NMFS published a final rule
establishing long-term limits on the
maximum number of Cook Inlet beluga
whales that may be taken by Alaska
Natives for subsistence and handicraft
purposes (73 FR 60976). These rules
effectively state that no harvest will be
conducted until 2012, at which time the
possibility of a harvest will be re-
evaluated based on beluga whale
population trends.

With respect to the proposed action,
Apache met with the Cook Inlet Marine
Mammal Council (CIMMC)—a group of
Native Alaskans with traditional
subsistence hunting rights—on March
29, 2011, to discuss the proposed
activities and discuss any subsistence
concerns. In addition, Apache met with
the Tyonek Native Corporation on
November 9, 2010 and the Salamatof
Native Corporation on November 22,
2010. During these meetings, no
concerns were raised regarding potential
conflict with subsistence harvest of
marine mammals. Apache has identified
the following features that are intended
to reduce impacts to subsistence users:

e In-water seismic activities will
follow mitigation procedures to
minimize effects on the behavior of
marine mammals and, therefore,
opportunities for harvest by Alaska
Native communities;

¢ Regional subsistence
representatives may support recording
marine mammal observations along
with marine mammal biologists during
the monitoring programs and will be
provided with annual reports; and

e The size of the affected area,
mitigation measures, and input from the
CIMMC should result in the proposed
action having no effect on the
availability of marine mammals for
subsistence uses.

NMEF'S anticipates that any
harassment to marine mammals,

including Cook Inlet beluga whales,
would be short-term, site specific, and
limited to inconsequential changes in
behavior and mild stress responses.
NMFS does not anticipate that the
authorized taking of affected species or
stocks will result in changes in
reproduction, survival, or longevity
rates, impact population levels, or result
in changes in distribution. Therefore,
NMFS has preliminarily determined
that the proposed regulations will not
have an unmitigable adverse impact on
the availability of marine mammal
stocks for subsistence uses.

Endangered Species Act (ESA)

There are two marine mammal
species listed as endangered under the
ESA with confirmed or possible
occurrence in the proposed project area:
the Cook Inlet beluga whale and Steller
sea lion. NMFS’ Permits, Conservation
and Education Division has initiated
consultation with NMFS’ Protected
Resources Division under section 7 of
the ESA on the issuance of an IHA to
Apache under section 101(a)(5)(D) of the
MMPA for this activity. Consultation
will be concluded prior to a
determination on the issuance of an
THA.

National Environmental Policy Act
(NEPA)

NMEFS is currently preparing an
Environmental Assessment, pursuant to
NEPA, to determine whether or not this
proposed activity may have a significant
effect on the human environment. This
analysis will be completed prior to the
issuance or denial of the THA.

Proposed Authorization

As aresult of these preliminary
determinations, NMFS proposes to
authorize the take of marine mammals
incidental to Apache’s seismic survey in
Cook Inlet, Alaska, provided the
previously mentioned mitigation,
monitoring, and reporting requirements
are incorporated.

Dated: September 15, 2011.
James H. Lecky,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2011-24241 Filed 9-20-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Availability of Government-
Owned Invention; Available for
Licensing

AGENCY: Department of the Navy, DOD.

ACTION: Notice.

SUMMARY: The following invention is
assigned to the United States
Government as represented by the
Secretary of the Navy and is made
available for licensing by the
Department of the Navy. U.S. Patent
Application Serial Number 13/137521:
Bulk HME Precursor Detection Kit.
ADDRESSES: Requests for copies of the
Patent Application cited should be
directed to the Naval Surface Warfare
Center, Code CAB, 3824 Strauss
Avenue, Indian Head, MD 20640-5152.
FOR FURTHER INFORMATION CONTACT: Dr.
J. Scott Deiter, Head, Technology
Transfer Office, Naval Surface Warfare
Center Indian Head Division, Code CAB,
3824 Strauss Avenue, Indian Head, MD
20640-5152, telephone 301-744-6111.

Dated: September 13, 2011.
J. M. Beal,

Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Federal Register
Liaison Officer.

[FR Doc. 2011-24182 Filed 9-20-11; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Intent To Grant Partially
Exclusive License; American
Innovations, Inc.

AGENCY: Department of the Navy, DoD.
ACTION: Notice.

SUMMARY: The Department of the Navy
hereby gives notice of its intent to grant
American Innovations, Inc. a revocable,
nonassignable, partially exclusive
license, with exclusive fields of use in
entry control points, route clearance,
patrolling, site exploitation, cache finds,
area surveillance, joint security stations/
combat outposts, raids, SPECOPS, K-9
support, training, in the United States to
practice the Government-owned
invention, U.S. Patent Application
Serial Number 13/137521, filed August
24, 2011, entitled “Bulk Homemade
Explosives (HME) Precursor Detection
Kit.”

DATES: Anyone wishing to object to the
grant of this license must file written
objections along with supporting
evidence, if any, not later than October
6, 2011.

ADDRESSES: Written objections are to be
filed with the Indian Head Division,
Naval Surface Warfare Center, Code
OC4, Bldg. D-31, 3824 Strauss Avenue,
Indian Head, MD 20640-5152.

FOR FURTHER INFORMATION CONTACT: Dr.
J. Scott Deiter, Head, Technology
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Transfer Office, Naval Surface Warfare

Center Indian Head Division, Code CAB,

3824 Strauss Avenue, Indian Head, MD

20640-5152, telephone 301-744-6111.
Dated: September 13, 2011.

J. M. Beal,

Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Federal Register
Liaison Officer.

[FR Doc. 2011-24183 Filed 9-20-11; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF EDUCATION

President’s Advisory Commission on
Educational Excellence for Hispanics

AGENCY: U.S. Department of Education,
White House Initiative on Educational
Excellence for Hispanics.

ACTION: Notice of an Open Meeting.

SUMMARY: This notice sets forth the
schedule and agenda of the second
meeting of the President’s Advisory
Commission on Educational Excellence
for Hispanics, which is subject to
Congressional approval and passage of
the fiscal year 2012 budget. The notice
also describes the functions of the
Commission. Notice of the meeting is
required by section 10(a)(2) of the
Federal Advisory Committee Act and
intended to notify the public of its
opportunity to attend.
DATES: Thursday, Oct. 6, 2011, and
Friday, Oct. 7, 2011.

Time: 1-5 p.m., Thursday, Oct. 6, and
9 a.m.-5 p.m., Friday, Oct. 7.
ADDRESSES: The Commission will meet
at the Eisenhower Executive Office
Building (EEOB), in Washington,
District of Columbia. Room 430 A-C,
1600 Pennsylvania Avenue,
Washington, DC 20202, 202—-401-1411.
FOR FURTHER INFORMATION CONTACT:
Glorimar Maldonado, Chief of Staff,
White House Initiative on Educational
Excellence for Hispanics, 400 Maryland
Ave., SW., Room 4W110, Washington,
DC 20202; telephone: 202—401-1411 or
202—401-0078.
SUPPLEMENTARY INFORMATION: The
President’s Advisory Commission on
Educational Excellence for Hispanics
(the Commission) is established by
Executive Order 13555 (Oct. 19, 2010).
The Commission is governed by the
provisions of the Federal Advisory
Committee Act (FACA), (Pub. L. 92—463;
as amended, 5 U.S.C.A., Appendix 2)
which sets forth standards for the
formation and use of advisory
committees. The purpose of the
Commission is to advise the President
and the Secretary of Education
(Secretary) on all matters pertaining to

the education attainment of the
Hispanic community.

The Commission shall advise the
President and the Secretary in the
following areas: (i) Developing,
implementing, and coordinating
educational programs and initiatives at
the Department and other agencies to
improve educational opportunities and
outcomes for Hispanics of all ages; (ii)
increasing the participation of the
Hispanic community and Hispanic-
Serving Institutions in the Department’s
programs and in education programs at
other agencies; (iii) engaging the
philanthropic, business, nonprofit, and
education communities in a national
dialogue regarding the mission and
objectives of this order; (iv) establishing
partnerships with public, private,
philanthropic, and nonprofit
stakeholders to meet the mission and
policy objectives of this order.

Agenda

The Commission will continue its
discussion from the first meeting,
including possible strategies to improve
education outcomes for Hispanics.

Individuals who will neeg
accommodations in order to attend the
meeting (e.g., interpreting services,
assistive listening devices, or material in
alternative format) should notify
Glorimar Maldonado, Chief of Staff,
White House Initiative on Educational
Excellence for Hispanics at 202—401—
1411 or 202—401-0078, no later than
Monday, Oct. 3, 2011. We will attempt
to meet requests for such
accommodations after this date, but
cannot guarantee their availability. The
meeting site is accessible to individuals
with disabilities.

Individuals who wish to attend the
Commission meetings must RSVP by
noon EDT, Friday, Sept. 30, to the White
House Initiative staff at 202—-453-6347.
Due to space limitations, RSVPs are
required by the due date. Members of
the public must RSVP by the due date.

An opportunity for public comment is
available throughout the day on
Thursday, Oct. 6, 2011, from 1-5 p.m.,
and Friday, Oct 7, 2011, from 9 a.m. to
5 p.m. Individuals who wish to provide
comments will be allowed three
minutes to speak. Those members of the
public interested in submitting written
comments may do so by submitting
them to the attention of Glorimar
Maldonado, White House Initiative on
Educational Excellence for Hispanics,
U.S. Department of Education, 400
Maryland Ave., SW., Room 4W110,
Washington, DC 20202, by Wednesday,
Oct. 5, 2011. The meeting proceedings
will be webcast at http://
www.whitehouse.gov/live.

Records are kept of all Commission
proceedings and are available for public
inspection at the office of the White
House Initiative on Educational
Excellence for Hispanics, U.S.
Department of Education, 400 Maryland
Ave., SW., Room 4W108, Washington,
DC 20202, Monday through Friday
(excluding federal holidays) during the
hours of 9 a.m. to 5 p.m.

Electronic Access to the Document:
You may view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: http://www.ed.gov/
fedregister/index.html. To use PDF, you
must have Adobe Acrobat Reader,
which is available free at this site. For
questions about using PDF, call the U.S.
Government Printing Office (GPO), toll
free at 1-866—512—-1830; or in the
Washington, DC, area at 202—512—-0000.

Martha Kanter,

Under Secretary, Department of Education.
[FR Doc. 2011-24153 Filed 9-20-11; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

[FE Docket No. 11-98—-LNG]

Dominion Cove Point LNG, LP;
Application for Blanket Authorization

to Export Previously Imported
Liquefied Natural Gas

AGENCY: Office of Fossil Energy, DOE.
ACTION: Notice of application.

SUMMARY: The Office of Fossil Energy
(FE) of the Department of Energy (DOE)
gives notice of receipt of an application
(Application), filed on August 8, 2011,
by Dominion Cove Point LNG, LP (DCP),
requesting blanket authorization to
export liquefied natural gas (LNG) that
previously had been imported into the
United States from foreign sources in an
amount up to the equivalent of 150
billion cubic feet (Bcf) of natural gas.
The LNG would be exported from the
Cove Point LNG Terminal (Cove Point
Terminal), owned by DCP, in Calvert
County, Maryland, to any country with
the capacity to import LNG via ocean-
going carrier and with which trade is
not prohibited by U.S. law or policy.
DCP seeks authorization to act as an
agent for others who own title to the
LNG who will export the LNG over a
two-year period commencing on
December 1, 2011. The application was
filed under section 3 of the Natural Gas
Act (NGA). Protests, motions to
intervene, notices of intervention, and
written comments are invited.
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DATES: Protests, motions to intervene or
notices of intervention, as applicable,
requests for additional procedures, and
written comments are to be filed using
procedures detailed in Public Comment
Procedures below no later than 4:30
p.m., eastern time, October 21, 2011.

ADDRESSES: Electronic Filing on the
Federal eRulemaking Portal under FE
Docket No. 11-98-LNG: http://
www.regulations.gov.

Electronic Filing by e-mail:
fergas@hgq.doe.gov.

Regular Mail: U.S. Department of
Energy (FE-34), Office of Natural Gas
Regulatory Activities, Office of Fossil
Energy, P.O. Box 44375, Washington,
DC 20026—4375.

Hand Delivery or Private Delivery
Services (e.g., FedEx, UPS, etc.) : U.S.
Department of Energy (FE—34), Office of
Natural Gas Regulatory Activities, Office
of Fossil Energy, Forrestal Building,
Room 3E-042, 1000 Independence
Avenue, SW., Washington, DC 20585.
FOR FURTHER INFORMATION CONTACT:
Larine Moore or Lisa Tracy, U.S.
Department of Energy (FE—34), Office of
Natural Gas Regulatory Activities, Office
of Fossil Energy, Forrestal Building,
Room 3E-042, 1000 Independence
Avenue, SW., Washington, DC 20585,
(202) 586-9478; (202) 586—4523.

Edward Myers, U.S. Department of
Energy, Office of the Assistant General
Counsel for Electricity and Fossil
Energy, Forrestal Building, Room 6B—
159, 1000 Independence Ave., SW.,
Washington, DC 20585, (202) 586—3397.

SUPPLEMENTARY INFORMATION:
Background

DCP is a Delaware limited partnership
with its principal place of business in
Lusby, Maryland, and offices in
Richmond, Virginia. DCP is the current
owner of the Cove Point Terminal. DCP
is a subsidiary of Dominion Resources,
Inc. (DRI), a producer and transporter of
energy. DRI is a corporation organized
and existing under the laws of the
Commonwealth of Virginia with its
principal place of business in
Richmond, Virginia.

Current Application

In the instant application, DCP is
seeking blanket authorization to export
from its Cove Point Terminal LNG that
previously had been imported from
foreign sources. DCP seeks authorization
to export this LNG to any country with
the capacity to import LNG via ocean-
going carrier and with which trade is
not prohibited by U.S. law over a two-
year period commencing on December
1, 2011, in an amount up to the
equivalent of 150 Bcf of natural gas.

DCP states that it does not seek
authorization to export domestically
produced LNG or natural gas. DCP also
states that it will engage in short-term
(or “blanket”’) re-exports of previously
imported LNG. DCP does not intend to
hold title to the LNG itself, and is
requesting authorization to act as agent
on behalf of other entities who
themselves hold title to the LNG but
will register each such LNG title holder
with DOE/FE consistent with
registration requirements previously
adopted in DOE/FE Order 2986, issued
July 19, 2011, which granted blanket
export authorization to Freeport LNG
Development, L.P.

Public Interest Considerations

In support of its application, DCP
states that pursuant to section 3 of the
NGA, FE is required to authorize
exports to a foreign country unless there
is a finding that such exports “will not
be consistent with the public interest.” 1
DCP states that section 3 creates a
statutory presumption in favor of a
finding that the Application is in the
public interest, which opponents bear
the burden of overcoming. DCP states
further that in reviewing an application
to export LNG under section 3, DOE/FE
has applied the principles set forth in
DOE Delegation Order No. 0204-111,
which focuses primarily on the
domestic need for the gas to be
exported. DCP asserts that DOE/FE has
issued numerous recent blanket
authorizations to re-export previously
imported LNG, which cite evidence that
indicates that consumers in the United
States presently have access to
substantial quantities of natural gas
sufficient to meet domestic demand
from multiple other sources at
competitive prices without the LNG
sought to be exported. Specifically, DCP
asserts that DOE/FE Order 2986, issued
July 19, 2011, which granted blanket
authorization to Freeport LNG
Development, L.P. to export LNG that
previously had been imported from
foreign sources, concluded that “the
evidence of record indicates that United
States consumers continue to have
access to substantial quantities of
natural gas sufficient to meet domestic
demand from multiple other sources at
competitive prices without drawing on
the LNG which Freeport LNG seeks to
export.” 2

In addition, DCP notes that a DOE/FE
review of the most recent data and
analysis prepared by the Energy
Information Administration (EIA) shows

115 U.S.C. 717b.(a).
2Freeport LNG Development, L.P., FE 11-51—
LNG, DOE/FE Opinion and Order No. 2986 at 7.

an increasing volume of shale gas
production compared to the data and
projections referenced in Dow Chemical
Company, DOE/FE Order No 2859
(October 5, 2010), highlighting EIA’s
more recent projections of rising gas
production as published in the Annual
Energy Outlook 2011. Based on these
findings, DCP asserts that the evidence
clearly shows that U.S. consumers have
access to substantial supplies of natural
gas that will meet demand without the
foreign-sourced LNG which DCP
proposes to re-export.

DCP states that its application seeks
only to re-export foreign-sourced LNG
that has been imported and stored at the
Cove Point LNG Terminal, and does not
propose to export domestically
produced natural gas. DCP states that
the additional flexibility to re-export
previously imported LNG will provide
additional flexibility to its customers
and should encourage the continued
importation of LNG into the United
States.

DCP also states that re-exports of
previously imported LNG will allow the
Cove Point Terminal to remain in a
cooled-down state so that it is
operationally capable of providing
DCP’s certificated services. DCP states
that granting the requested export
authorization will not diminish
domestically-produced natural gas
supplies. Further details can be found in
the Application, which has been posted
at http://www.fe.doe.gov/programs/gas
regulation/index.html.

Environmental Impact

DCP states that its requested LNG
export authorization does not require
the construction of any new facilities (or
modifications to any existing facilities)
at the Cove Point Terminal except for
the conversion of six check valves
located on the pier, which would allow
ships to both load and unload at the
terminal. In addition, DCP would
modify its computer software for
Emergency Shutdown to include
loading operations and prepare a
loading procedure for the U.S. Coast
Guard. DCP states that exports of LNG
from the Cove Point Terminal would not
increase ship traffic beyond the number
already stated in the U.S. Coast Guard
Letter of Recommendation and
Waterway Suitability Report issued for
the Cove Point Terminal. DCP states that
approval of the Application would not
constitute a federal action significantly
affecting the human environment under
the National Environmental Policy Act
(NEPA).3

342 U.S.C. 4321 et seq.
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DCP states that it plans in the near
future to file an application with the
Federal Energy Regulatory Commission
(FERC) for the necessary authorization
to allow for the re-export of foreign-
sourced LNG from the Cove Point
Terminal. DCP acknowledges that the
requested authorization to be issued by
DOE/FE would not take effect until
FERC has completed its NEPA review
and has granted DCP authorization for
the re-export of LNG at the Cove Point
facility. DCP requests that DOE/FE issue
a conditional order authorizing the re-
export of LNG from the Cove Point
Terminal conditioned on completion of
the environmental review and
subsequent authorization by FERC.

DOE/FE Evaluation

This export application will be
reviewed pursuant to section 3 of the
NGA, as amended, and the authority
contained in DOE Delegation Order No.
00-002.00L (April 29, 2011) and DOE
Redelegation Order No. 00—002.04E
(April 29, 2011). In reviewing this LNG
export application, DOE will consider
domestic need for the gas, as well as any
other issues determined to be
appropriate, including whether the
arrangement is consistent with DOE’s
policy of promoting competition in the
marketplace by allowing commercial
parties to freely negotiate their own
trade arrangements. Parties that may
oppose this application should
comment in their responses on these
issues.

NEPA requires DOE to give
appropriate consideration to the
environmental effects of its proposed
decisions. No final decision will be
issued in this proceeding until DOE has
met its NEPA responsibilities.

Public Comment Procedures

In response to this notice, any person
may file a protest, comments, or a
motion to intervene or notice of
intervention, as applicable. Any person
wishing to become a party to the
proceeding must file a motion to
intervene or notice of intervention, as
applicable. The filing of comments or a
protest with respect to the Application
will not serve to make the commenter or
protestant a party to the proceeding,
although protests and comments
received from persons who are not
parties will be considered in
determining the appropriate action to be
taken on the Application. All protests,
comments, motions to intervene or
notices of intervention must meet the
requirements specified by the
regulations in 10 CFR part 590.

Filings may be submitted using one of
the following methods: (1) Submitting

comments in electronic form on the
Federal eRulemaking Portal at http://
www.regulations.gov§ , by following the
on-line instructions and submitting
such comments under FE Docket No.
11-98-LNG. DOE/FE suggests that
electronic filers carefully review
information provided in their
submissions and include only
information that is intended to be
publicly disclosed; (2) e-mailing the
filing to fergas@hq.doe.gov, with FE
Docket No. 11-98-LNG in the title line;
(3) mailing an original and three paper
copies of the filing to the Office Natural
Gas Regulatory Activities at the address
listed in ADDRESSES; or (4) hand
delivering an original and three paper
copies of the filing to the Office of
Natural Gas Regulatory Activities at the
address listed in ADDRESSES.

A decisional record on the
Application will be developed through
responses to this notice by parties,
including the parties’ written comments
and replies thereto. Additional
procedures will be used as necessary to
achieve a complete understanding of the
facts and issues. A party seeking
intervention may request that additional
procedures be provided, such as
additional written comments, an oral
presentation, a conference, or trial-type
hearing. Any request to file additional
written comments should explain why
they are necessary. Any request for an
oral presentation should identify the
substantial question of fact, law, or
policy at issue, show that it is material
and relevant to a decision in the
proceeding, and demonstrate why an
oral presentation is needed. Any request
for a conference should demonstrate
why the conference would materially
advance the proceeding. Any request for
a trial-type hearing must show that there
are factual issues genuinely in dispute
that are relevant and material to a
decision and that a trial-type hearing is
necessary for a full and true disclosure
of the facts.

If an additional procedure is
scheduled, notice will be provided to all
parties. If no party requests additional
procedures, a final Opinion and Order
may be issued based on the official
record, including the Application and
responses filed by parties pursuant to
this notice, in accordance with 10 CFR
590.316.

The Application filed by DCP is
available for inspection and copying in
the Office of Natural Gas Regulatory
Activities docket room, Room 3E-042,
1000 Independence Avenue, SW.,
Washington, DC 20585. The docket
room is open between the hours of 8
a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays. The

Application and any filed protests,
motions to intervene or notice of
interventions, and comments will also
be available electronically by going to
the following DOE/FE Web address:
http://www.fe.doe.gov/programs/gas
regulation/index.html. In addition, any
electronic comments filed will also be
available at: http://www.regulations.gov.
Issued in Washington, DC, on September
14, 2011.
John A. Anderson,
Manager, Natural Gas Regulatory Activities,
Office of Oil and Gas Global Security and
Supply, Office of Fossil Energy.
[FR Doc. 2011-24225 Filed 9-20-11; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER10-2283-001.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest Independent
Transmission System Operator, Inc.
submits tariff filing per 35: 09-13-11
SECA to be effective 7/28/2010.

Filed Date: 09/13/2011.

Accession Number: 20110913-5113.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 04, 2011.

Docket Numbers: ER11-4186—-001.

Applicants: Wolverine Power Supply
Cooperative, Inc., Midwest Independent
Transmission System Operator, Inc.

Description: Wolverine Power Supply
Cooperative, Inc. submits tariff filing per
35.17(b): Wolverine-Monterey
Amendment to be effective 1/14/2011.

Filed Date: 09/13/2011.

Accession Number: 20110913-5108.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 04, 2011.

Docket Numbers: ER11-4510-000.

Applicants: Pacific Power (Previously
Pacificorp, PA)

Description: PacifiCorp submits their
Average System Cost filing for sale of
electric power to the Bonneville Power
Administration for Fiscal Year 2012-
2013.

Filed Date: 09/12/2011.

Accession Number: 20110913-0201.

Comment Date: 5 p.m. Eastern Time
on Monday, October 03, 2011.

Docket Numbers: ER11-4511-000.

Applicants: Avista Corporation.

Description: Avista Corp submits the
Average System Cost filing for sales of
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electric power to the Bonneville Power
Administration.

Filed Date: 09/13/2011.

Accession Number: 20110913-0202.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 04, 2011.

Docket Numbers: ER11-4512-000.

Applicants: California Independent
System Operator Corporation.

Description: California Independent
System Operator Corporation submits
tariff filing per 35.13(a)(2)(iii: 2011-09-
13 LGIA with CAISO, SCE and NextEra
to be effective 8/25/2011.

Filed Date: 09/13/2011.

Accession Number: 20110913-5091.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 04, 2011.

Docket Numbers: ER11-4513-000.

Applicants: PowerSmith Cogeneration
Project, Limited Partnership.

Description: PowerSmith
Cogeneration Project, Limited
Partnership submits tariff filing per
35.1: PowerSmith Cogen Baseline MBR
Tariff to be effective 9/13/2011.

Filed Date: 09/13/2011.

Accession Number: 20110913-5109.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 04, 2011.

Docket Numbers: ER11-4514-000.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest Independent
Transmission System Operator, Inc.
submits tariff filing per 35.13(a)(2)(iii:
09-13-11 ATC Blackstart to be effective
12/1/2011.

Filed Date: 09/13/2011.

Accession Number: 20110913-5110.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 04, 2011.

Docket Numbers: ER11-4515-000.

Applicants: Puget Sound Energy, Inc.

Description: Puget Sound Energy, Inc.
submits tariff filing per 35.12: Ferndale
Pump Substation Interconnection
Agreement to be effective 10/1/2011.

Filed Date: 09/13/2011.

Accession Number: 20110913-5114.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 04, 2011.

Take notice that the Commission
received the following electric securities
filings:

Docket Numbers: ES11-43—-000.

Applicants: E]l Paso Electric Company.

Description: Application of EI Paso
Electric Company for Authorization
under section 204 of the Federal Power
Act.

Filed Date: 09/13/2011.

Accession Number: 20110913-5148.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 04, 2011.

Docket Numbers: ES11-44—000.

Applicants: Georgia Power Company.

Description: Application of Georgia
Power Company.

Filed Date: 09/13/2011.

Accession Number: 20110913-5150.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 04, 2011.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—-3676

(toll free). For TTY, call (202) 502—8659.

Dated: September 14, 2011.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2011-24184 Filed 9-20-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #2

Take notice that the Commission
received the following exempt
wholesale generator filings:

Docket Numbers: EG11-125-000.

Applicants: Alliant Energy Corporate
Services, Inc.

Description: Self-Certification of EG
Exempt Wholesale Generator Status of
Alliant Energy Corporate Services, Inc
on behalf of Franklin County Wind,
LLC.

Filed Date: 09/14/2011.

Accession Number: 20110914-5059.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 05, 2011.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER11-4516—-000.

Applicants: Puget Sound Energy, Inc.

Description: Puget Sound Energy, Inc.

submits tariff filing per 35.12: BPA
Interconnection Agreement—Orcas
Island to be effective 10/1/2011.

Filed Date: 09/14/2011.

Accession Number: 20110914-5000.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 05, 2011.

Docket Numbers: ER11-4517-000.

Applicants: Puget Sound Energy, Inc.

Description: Puget Sound Energy, Inc.
submits tariff filing per 35.12: BPA
Network Integratn TX Service Agreemt
for Orcas, Original Serv Agreemt No 526
to be effective 10/1/2011.

Filed Date: 09/14/2011.

Accession Number: 20110914-5001.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 05, 2011.

Docket Numbers: ER11-4518-000.

Applicants: Puget Sound Energy, Inc.

Description: Puget Sound Energy, Inc.
submits tariff filing per 35.12: BPA
Network Operating Agreement for
Orcas, Original Service Agreemt No 527
to be effective 10/1/2011.

Filed Date: 09/14/2011.

Accession Number: 20110914-5002.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 05, 2011.

Docket Numbers: ER11-4519-000.

Applicants: Florida Power & Light
Company.

Description: Florida Power & Light
Company submits tariff filing per
35.13(a)(2)(iii): FPL and OUC First
Revised Service Agreement No. 297 to
be effective 10/1/2011.

Filed Date: 09/14/2011.

Accession Number: 20110914-5038.

Comment Date: 5 p.m. Eastern Time
on Thursday, September 22, 2011.

Docket Numbers: ER11-4520-000.

Applicants: Grant Energy, Inc.

Description: Grant Energy, Inc.
submits tariff filing per 35.1: Grant
Energy Market Based Rates Re-file to be
effective 9/14/2011.

Filed Date: 09/14/2011.

Accession Number: 20110914-5044.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 05, 2011.

Docket Numbers: ER11-4521-000.

Applicants: PJM Interconnection,
LLC.

Description: PJM Interconnection,
LLC submits tariff filing per
35.13(a)(2)(iii): Queue Position No.
S38—Original Service Agreement No.
3053 to be effective 8/15/2011.

Filed Date: 09/14/2011.

Accession Number: 20110914-5066.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 05, 2011.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
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385.214) on or before 5 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—3676
(toll free). For TTY, call (202) 502—8659.

Dated: September 14, 2011.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2011-24185 Filed 9-20-11; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-RCRA-2011-0751, FRL-9468-8]

Agency Information Collection
Activities; Proposed Collection;
Comment Request; Final Authorization
for Hazardous Waste Management
Programs

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), this document
announces that EPA is planning to
submit a request to the Office of
Management and Budget (OMB) to
renew an existing approved Information
Collection Request (ICR) concerning
final authorization for State Hazardous
Waste Management Programs. This ICR
is scheduled to expire on February 29,
2012. Before submitting the ICR to OMB
for review and approval, EPA is
soliciting comments on specific aspects
of the proposed information collection
as described below.

DATES: Comments must be submitted on
or before November 21, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
RCRA-2011-0751, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: rcra-docket@epa.gov.

e Fax:202-566—-9744.

e Mail: RCRA Docket (28221T), U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460.

e Hand Delivery: 1301 Constitution
Ave., NW., Room 3334, Washington, DC

20460. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.
Instructions: Direct your comments to
Docket ID No. EPA-HQ-RCRA-2011-
0751. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
FOR FURTHER INFORMATION CONTACT:
Peggy Vyas, (mail code 5303P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: 703—-308—
5411; fax number: 703—-308—8433;
e-mail address: vyas.peggy@epa.gov.
SUPPLEMENTARY INFORMATION:

How can I access the docket and/or
submit comments?

EPA has established a public docket
for this ICR under Docket ID No. EPA-
HQ-RCRA-2011-0751, which is
available for online viewing at http://
www.regulations.gov, or in person
viewing at the RCRA Docket in the EPA
Docket Center (EPA/DC), EPA West,
Room 3334, 1301 Constitution Ave.,

NW., Washington, DC. The EPA/DC
Public Reading Room is open from 8
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Reading Room
is (202) 566—1744, and the telephone
number for RCRA Docket is (202) 566—
0270.

Use hitp://www.regulations.gov to
obtain a copy of the draft collection of
information, submit or view public
comments, access the index listing of
the contents of the docket, and to access
those documents in the public docket
that are available electronically. Once in
the system, select ““search,” then key in
the docket ID number identified in this
document.

What information is EPA particularly
interested in?

Pursuant to section 3506(c)(2)(A) of
the PRA, EPA specifically solicits
comments and information to enable it
to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(ii) Evaluate the accuracy of the
Agency'’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) Enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses. In
particular, EPA is requesting comments
from very small businesses (those that
employ less than 25) on examples of
specific additional efforts that EPA
could make to reduce the paperwork
burden for very small businesses
affected by this collection.

What should I consider when I prepare
my comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible and provide specific examples.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.
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4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Offer alternative ways to improve
the collection activity.

6. Make sure to submit your
comments by the deadline identified
under DATES.

7. To ensure proper receipt by EPA,
be sure to identify the docket ID number
assigned to this action in the subject
line on the first page of your response.
You may also provide the name, date,
and Federal Register citation.

What information collection activity or
ICR does this apply to?

Affected entities: Entities potentially
affected by this action are States.

Title: Final Authorization for
Hazardous Waste Management
Programs.

ICR numbers: EPA ICR No. 0969.09,
OMB Control No. 2050-0041.

ICR status: This ICR is currently
scheduled to expire on February 29,
2012. An Agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information,
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register when approved, are
listed in 40 CFR part 9, are displayed
either by publication in the Federal
Register or by other appropriate means,
such as on the related collection
instrument or form, if applicable. The
display of OMB control numbers in
certain EPA regulations is consolidated
in 40 CFR part 9.

Abstract: In order for a State to obtain
final authorization for a State hazardous
waste program or to revise its previously
authorized program, it must submit an
official application to the EPA Regional
office for approval. The purpose of the
application is to enable EPA to properly
determine whether the State’s program
meets the requirements of § 3006 of
RCRA. A State with an approved
program may voluntarily transfer
program responsibilities to EPA by
notifying EPA of the proposed transfer,
as required by section 271.23. Further,
EPA may withdraw a State’s authorized
program under section 271.23.

State program revision may be
necessary when the controlling Federal
or State statutory or regulatory authority
is modified or supplemented. In the
event that the State is revising its
program by adopting new Federal
requirements, the State shall prepare
and submit modified revisions of the
program description, Attorney General’s
statement, Memorandum of Agreement,
or such other documents as EPA

determines to be necessary. The State
shall inform EPA of any proposed
modifications to its basic statutory or
regulatory authority in accordance with
section 271.21. If a State is proposing to
transfer all or any part of any program
from the approved State agency to any
other agency, it must notify EPA in
accordance with section 271.21 and
submit revised organizational charts as
required under section 271.6, in
accordance with section 271.21. These
paperwork requirements are mandatory
under § 3006(a). EPA will use the
information submitted by the State in
order to determine whether the State’s
program meets the statutory and
regulatory requirements for
authorization.

Burden Statement: For a State
developing and revising a base program
under RCRA and conducting public
participation activities, EPA estimates
that the reporting burden, with no
associated recordkeeping burden,
averages 0 hours per respondent. EPA
does not expect any States to develop a
program application or to submit a base
program application over the three year
period covered in this ICR. The
reporting burden includes the time for
developing each program component,
allowing for public approval, and
subsequently modifying and submitting
the program to EPA. For a State
submitting a revised program to EPA,
the reporting burden is estimated to be
1009 hours per year, with no associated
recordkeeping burden. For a State
whose program is being withdrawn, the
reporting burden is estimated to average
207 hours, with no associated
recordkeeping burden. EPA, however,
does not expect that any State program
will be withdrawn during the next three
years.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements which have subsequently
changed; train personnel to be able to
respond to a collection of information;
search data sources; complete and
review the collection of information;
and transmit or otherwise disclose the
information.

The ICR provides a detailed
explanation of the Agency’s estimate,
which is only briefly summarized here:

Estimated total number of potential
respondents: 58.

Frequency of response: Annual.

Estimated total average number of
responses for each respondent: 1.

Estimated total annual burden hours:
19,968 hours.

Estimated total annual costs:
$658,454, which includes $658,454
annualized labor costs and $0
annualized capital or O&M costs.

What is the next step in the process for
this ICR?

EPA will consider the comments
received and amend the ICR as
appropriate. The final ICR package will
then be submitted to OMB for review
and approval pursuant to 5 CFR
1320.12. At that time, EPA will issue
another Federal Register notice
pursuant to 5 CFR 1320.5(a)(1)(iv) to
announce the submission of the ICR to
OMB and the opportunity to submit
additional comments to OMB. If you
have any questions about this ICR or the
approval process, please contact the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

Dated: September 14, 2011.
Suzanne Rudzinski,

Director, Office of Resource Conservation and
Recovery.

[FR Doc. 2011-24271 Filed 9-20-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-RCRA-2011-0750, FRL-9468-9]

Agency Information Collection
Activities; Proposed Collection;
Comment Request; Requirements for
Generators, Transporters, and Waste
Management Facilities Under the
RCRA Hazardous Waste Manifest
System

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), this document
announces that EPA is planning to
submit a request to the Office of
Management and Budget (OMB) to
renew an existing approved Information
Collection Request (ICR) concerning the
RCRA Hazardous Waste Manifest. This
ICR is scheduled to expire on February
29, 2012. Before submitting the ICR to
OMB for review and approval, EPA is
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soliciting comments on specific aspects
of the proposed information collection
as described below.
DATES: Comments must be submitted on
or before November 21, 2011.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
RCRA-2011-0750, by one of the
following methods:
http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

E-mail: rcra-docket@epa.gov.

Fax:202-566-9744.

Mail: RCRA Docket (28221T), U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460.

Hand Delivery: 1301 Constitution
Ave., NW., Room 3334, Washington, DC
20460. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-RCRA-2011-
0750. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
www.regulations.gov website is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

FOR FURTHER INFORMATION CONTACT:
Bryan Groce, Office of Solid Waste,
(mail code 5304P), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone number: 703—308-8750; fax
number: 703—308—-0514; e-mail address:
groce.bryan@epa.gov.

SUPPLEMENTARY INFORMATION:

How can I access the docket and/or
submit comments?

EPA has established a public docket
for this ICR under Docket ID No. EPA—
HQ-RCRA-2011-0750, which is
available for online viewing at http://
www.regulations.gov, or in person
viewing at the RCRA Docket in the EPA
Docket Center (EPA/DC), EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. The EPA/DC
Public Reading Room is open from 8
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Reading Room
is (202) 5661744, and the telephone
number for RCRA Docket is (202) 566—
0270.

Use http://www.regulations.gov to
obtain a copy of the draft collection of
information, submit or view public
comments, access the index listing of
the contents of the docket, and to access
those documents in the public docket
that are available electronically. Once in
the system, select “‘search,” then key in
the docket ID number identified in this
document.

What information is EPA particularly
interested in?

Pursuant to section 3506(c)(2)(A) of
the PRA, EPA specifically solicits
comments and information to enable it
to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(ii) Evaluate the accuracy of the
Agency'’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) Enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses. In
particular, EPA is requesting comments
from very small businesses (those that

employ less than 25) on examples of
specific additional efforts that EPA
could make to reduce the paperwork
burden for very small businesses
affected by this collection.

What should I consider when I prepare
my comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible and provide specific examples.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Offer alternative ways to improve
the collection activity.

6. Make sure to submit your
comments by the deadline identified
under DATES.

7. To ensure proper receipt by EPA,
be sure to identify the docket ID number
assigned to this action in the subject
line on the first page of your response.
You may also provide the name, date,
and Federal Register citation.

What information collection activity or
ICR does this apply to?

Affected entities: Entities potentially
affected by this action are Business and
other for-profit as well as Farms.

Title: Requirements for Generators,
Transporters, and Waste Management
Facilities Under the RCRA Hazardous
Waste Manifest System.

ICR numbers: EPA ICR No. 0801.18,
OMB Control No. 2050-0039.

ICR status: This ICR is currently
scheduled to expire on February 29,
2012. An Agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information,
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register when approved, are
listed in 40 CFR part 9, are displayed
either by publication in the Federal
Register or by other appropriate means,
such as on the related collection
instrument or form, if applicable. The
display of OMB control numbers in
certain EPA regulations is consolidated
in 40 CFR part 9.

Abstract: The Resource Conservation
and Recovery Act (RCRA), as amended,
establishes a national program to assure
that hazardous waste management
practices are conducted in a manner
that is protective of human health and
the environment. EPA’s authority to
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require compliance with the manifest
system stems primarily from RCRA
section 3002(a)(5). This section
mandates a hazardous waste manifest
“system” to assure that all hazardous
waste generated is designated for and
arrives at the appropriate treatment,
storage, and disposal facility. An
essential part of this manifest system is
the Uniform Hazardous Waste Manifest
(Form 8700-22A). The manifest is a
tracking document that accompanies the

waste from its generation site to its final
disposition. The manifest lists the
wastes that are being shipped and the
final destination of the waste. The
manifest system is a self-enforcing
mechanism that requires generators,
transporters, and owner/operators of
treatment, storage, and disposal
facilities to participate in hazardous
waste tracking. In addition the manifest
provides information to transporters and
waste management facility workers on

the hazardous nature of the waste,
identifies wastes so that they can be
managed appropriately in the event of
an accident, spill, or leak, and ensures
that shipments of hazardous waste are
managed properly and delivered to their
designated facilities.

Burden Statement: The table below
summarizes the public reporting and
recordkeeping burden for this collection
of information.

Reportin Recordkeepin
Respondent type bgrdeng burdenp 9 Toiilo?j%‘)jen
(hours) (hours)

Manifest printer restraiNtS .........ccoiiiiiiii e 1.72-2.42 1.25 2.97-3.67
Hazardous Waste Generators:

Large Quantity Generators (LQGs) 0.04-1.84 1.45—-1.55 1.49-3.39

TSDFs acting as generators ............... 0.54-1.87 1.45-1.55 1.99-3.42

Small Quantity Generators (SQGs) 0.04-1.20 1.45 1.49-2.65
TransSporers ......cccevvcveeevieee e 0.17-2.80 1.42 1.59-4.22
DESIGNAIEA TSDFS ...ttt bbb bt sa et r e e bt e n e en 0.44-1.42 1.42-1.59 1.86-3.01

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements which have subsequently
changed; train personnel to be able to
respond to a collection of information;
search data sources; complete and
review the collection of information;
and transmit or otherwise disclose the
information.

The ICR provides a detailed
explanation of the Agency’s estimate,
which is only briefly summarized here:

Estimated total number of potential
respondents: 190,628.

Frequency of response: each
shipment.

Estimated total average number of
responses for each respondent: 10.

Estimated total annual burden hours:
3,743,122 hours.

Estimated total annual costs:
$109,934,365, which includes
$106,862,075 annualized labor and
$3,072,290 for capital or O&M costs.

What is the next step in the process for
this ICR?

EPA will consider the comments
received and amend the ICR as
appropriate. The final ICR package will
then be submitted to OMB for review
and approval pursuant to 5 CFR

1320.12. At that time, EPA will issue
another Federal Register notice
pursuant to 5 CFR 1320.5(a)(1)(iv) to
announce the submission of the ICR to
OMB and the opportunity to submit
additional comments to OMB. If you
have any questions about this ICR or the
approval process, please contact the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

Dated: September 14, 2011.
Suzanne Rudzinski,

Director, Office of Resource Conservation and
Recovery.

[FR Doc. 2011-24266 Filed 9-20-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OAR-2006—-0971; FRL-9468-5]

Agency Information Collection
Activities; Submission to OMB for
Review and Approval; Comment
Request; National Volatile Organic
Compound Emission Standards for
Aerosol Coatings (Renewal)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that an Information Collection Request
(ICR) has been forwarded to the Office
of Management and Budget (OMB) for
review and approval. This is a request
to renew an existing approved
collection. The ICR, which is abstracted
below, describes the nature of the

information collection and its estimated
burden and cost.

DATES: Additional comments may be
submitted on or before October 21,
2011.

ADDRESSES: Submit your comments,
referencing Docket ID No. EPA-HQ-
OAR-2006-0971 to (1) EPA online
using http://www.regulations.gov (our
preferred method), by e-mail to a-and-
r-Docket@epa.gov, or by mail to EPA
Docket Center, Environmental
Protection Agency, Air and Radiation
Docket and Information Center (Mail
Code 28221T), 1200 Pennsylvania
Avenue, NW., Washington, DC 20460,
and (2) OMB by mail to: Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Attention Desk Officer for EPA,
725 17th Street, NW., Washington, DC
20503.

FOR FURTHER INFORMATION CONTACT:
Sharon Nizich, Office of Air and
Radiation, Office of Air Quality
Planning and Standards, Mail Code
D243-04, Research Triangle Park, North
Carolina 27711; telephone number:
(919) 541-2825; fax number: (919) 541—
5450; e-mail address:
Nizich.sharon@epa.gov.

SUPPLEMENTARY INFORMATION: The EPA
has submitted the following ICR to OMB
for review and approval according to the
procedures prescribed in 5 CFR 1320.12.
On May 2, 2011, (76 FR 24476), EPA
sought comments on this ICR pursuant
to 5 CFR 1320.8(d). EPA received no
comments. Any comments on this ICR
should be submitted to the EPA and the
OMB within 30 days of this notice.
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EPA has established a public docket
for this ICR under Docket ID No. EPA-
HQ-0OAR-2006—-0971, which is
available for online viewing at http://
www.regulations.gov, or in person
viewing at the Air and Radiation Docket
in the EPA Docket Center (EPA/DC),
EPA West, Room 3334, 1301
Constitution Ave., NW., Washington,
DC. The EPA/DC Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Reading Room is 202-566—1744, and the
telephone number for the Air and
Radiation Docket is 202—-566—-1742.

Use the EPA’s electronic docket and
comment system at http://
www.regulations.gov, to submit or view
public comments, access the index
listing of the contents of the docket, and
to access those documents in the docket
that are available electronically. Once in
the system, select ““docket search,”” then
key in the docket ID number identified
above. Please note that the EPA’s policy
is that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at http://www.regulations.gov
as the EPA receives them and without
change, unless the comment contains
copyrighted material, confidential
business information (CBI), or other
information whose public disclosure is
restricted by statute. For further
information about the electronic docket,
go to http://www.regulations.gov.

Title: National Volatile Organic
Compound Emission Standards for
Aerosol Coatings (Renewal)

ICR numbers: EPA ICR No 2289.02,
OMB Control No. 2060—0617.

ICR Status: This ICR is scheduled to
expire on September 30, 2011. Under
the OMB regulations, the Agency may
continue to conduct or sponsor the
collection of information while this
submission is pending at the OMB. An
Agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information, unless it
displays a currently valid OMB control
number. The OMB control numbers for
the EPA’s regulations in title 40 of the
CFR, after appearing in the Federal
Register when approved, are listed in 40
CFR part 9, are displayed either by
publication in the Federal Register or
by other appropriate means, such as on
the related collection instrument or
form, if applicable. The display of the
OMB control numbers in certain EPA
regulations is consolidated in 40 CFR
part 9.

Abstract: EPA is required, under
section 183(e) of the Clean Air Act, to
regulate volatile organic compounds
(VOC) emissions from the use of

consumer and commercial products.
Pursuant to section 183(e)(3), EPA
published a list of consumer and
commercial products and a schedule for
their regulation (60 FR 15264). Aerosol
coatings were included on the list, and
the standards for such coatings are
codified at 40 CFR part 59, subpart E.
The reports required under the
standards enable EPA to identify coating
formulations manufactured, imported or
distributed in the United States, and to
determine the product-weighted
reactivity. The ICR addresses the burden
for activities conducted in 3 year
increments after promulgation of the
national VOC emission standards for
aerosol coatings. The regulated entities
read instructions to determine how they
were affected by the rule. New and
existing regulated entities submit an
initial notification. Regulated entities
are required to submit notifications of
changes in the products or company
information and to maintain records. In
addition, regulated entities are required
to submit triennial reports of
formulation data and VOC usage.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 133 hours per
response over the course of the 3 year
reporting period. Burden means the
total time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal agency.
This includes the time needed to review
instructions; develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,
and verifying information, processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
manufacturers, distributors, and
importers of aerosol coatings.

Estimated Number of Respondents:
64.

Frequency of Response: Annually,
triennially.

Estimated Total Average Hour
Burden: 12,265.

Estimated Total Annual Cost:
$1,033,626 in labor costs. There are no
capital or O&M costs.

Changes in the Estimates: There is an
increase of 143 hours in the total
estimated burden currently identified in
the OMB Inventory of Approved ICR

Burdens. Year 1 and 2 burden estimates
include an initial number of
respondents that will be required to
perform recordkeeping and reporting
activities, and assumes 1 additional
initial and supplemental reports will be
required to be completed due to new
aerosol coating product formulations
being introduced into the market, or
changes in existing aerosol coatings
formulations. Beginning in Year 3,
triennial reports will be submitted,
increasing the burden for those years
where a report is due.

Dated: September 15, 2011.
John Moses,
Director, Collection Strategies Division.
[FR Doc. 2011-24286 Filed 9-20-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-RCRA-2011-0752, FRL—-9468-7]

Agency Information Collection
Activities; Proposed Collection;
Comment Request; State Program
Adequacy Determination: Municipal
Solid Waste Landfills (MSWLFs) and
Non-Municipal, Non-Hazardous Waste
Disposal Units That Receive
Conditionally Exempt Small Quantity
Generator (CESQG) Hazardous Waste

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), this document
announces that EPA is planning to
submit a request to the Office of
Management and Budget (OMB) to
renew an existing approved Information
Collection Request (ICR) concerning the
State Program adequacy determinations
for non-hazardous municipal waste
disposal. This ICR is scheduled to
expire on February 29, 2012. Before
submitting the ICR to OMB for review
and approval, EPA is soliciting
comments on specific aspects of the
proposed information collection as
described below.
DATES: Comments must be submitted on
or before November 21, 2011.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
RCRA-2011-0752 by one of the
following methods:

http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

E-mail: rcra-docket@epa.gov.

Fax:202-566—-0272.
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Mail: RCRA Docket (28221T), U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460.

Hand Delivery: 1301 Constitution
Ave., NW., Room 3334, Washington, DC
20460. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-RCRA-2011-
0752. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov website is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

FOR FURTHER INFORMATION CONTACT:
Craig Dufficy, Materials Recovery and
Waste Management Division, Office of
Resource Conservation and Recovery,
mail code 5304P, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone number: 703—-308-9037; fax
number: 703—308—8686; e-mail address:
dufficy.craig@epa.gov.

SUPPLEMENTARY INFORMATION:

How can I access the docket and/or
submit comments?

EPA has established a public docket
for this ICR under Docket ID No. EPA-
HQ-RCRA-2011-0752, which is
available for online viewing at http://
www.regulations.gov, or in person
viewing at the RCRA Docket in the EPA
Docket Center (EPA/DC), EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. The EPA/DC
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Reading Room
is 202-566—1744, and the telephone
number for the RCRA Docket is 202—
566-0270.

Use http://www.regulations.gov to
obtain a copy of the draft collection of
information, submit or view public
comments, access the index listing of
the contents of the docket, and to access
those documents in the public docket
that are available electronically. Once in
the system, select ““search,” then key in
the docket ID number identified in this
document.

What information is EPA particularly
interested in?

Pursuant to section 3506(c)(2)(A) of
the PRA, EPA specifically solicits
comments and information to enable it
to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(ii) evaluate the accuracy of the
Agency'’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses. In
particular, EPA is requesting comments
from very small businesses (those that
employ less than 25) on examples of
specific additional efforts that EPA
could make to reduce the paperwork
burden for very small businesses
affected by this collection.

What should I consider when I prepare
my comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible and provide specific examples.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Offer alternative ways to improve
the collection activity.

6. Make sure to submit your
comments by the deadline identified
under DATES.

7. To ensure proper receipt by EPA,
be sure to identify the docket ID number
assigned to this action in the subject
line on the first page of your response.
You may also provide the name, date,
and Federal Register citation.

What information collection activity or
ICR does this apply to?

Affected entities: Entities potentially
affected by this action are States.

Title: State Program Adequacy
Determination: Municipal Solid Waste
Landfills MSWLFs) and Non-
Municipal, Non-Hazardous Waste
Disposal Units that Receive
Conditionally Exempt Small Quantity
Generator (CESQG) Hazardous Waste.

ICR numbers: EPA ICR No. 1608.06,
OMB Control No. 2050-0152.

ICR status: This ICR is currently
scheduled to expire on February 29,
2012. An Agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information,
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register when approved, are
listed in 40 CFR part 9, are displayed
either by publication in the Federal
Register or by other appropriate means,
such as on the related collection
instrument or form, if applicable. The
display of OMB control numbers in
certain EPA regulations is consolidated
in 40 CFR part 9.

Abstract: Section 4010(c) of the
Resource Conservation and Recovery
Act (RCRA) of 1976 requires that EPA
revise the landfill criteria promulgated
under paragraph (1) of Section 4004(a)
and Section 1008(a)(3). Section 4005(c)
of RCRA, as amended by the Hazardous
Solid Waste Amendments (HSWA) of
1984, requires states to develop and
implement permit programs to ensure
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that MSWLFs and non-municipal, non-
hazardous waste disposal units that
receive household hazardous waste or
CESQG hazardous waste are in
compliance with the revised criteria for
the design and operation of non-
municipal, non-hazardous waste
disposal units under 40 CFR part 257,
Subpart B and MSWLFs under 40 CFR
Part 258. (40 CFR part 257, subpart B
and 40 CFR part 258 are henceforth
referred to as the “revised federal
criteria’.) Section 4005(c) of RCRA
further mandates the EPA Administrator
to determine the adequacy of state
permit programs to ensure owner and/
or operator compliance with the revised
federal criteria. A state program that is
deemed adequate to ensure compliance
may afford flexibility to owners or
operators in the approaches they use to
meet federal requirements, significantly
reducing the burden associated with
compliance.

In response to the statutory
requirement in § 4005(c), EPA
developed 40 CFR Part 239, commonly
referred to as the State Implementation
Rule (SIR). The SIR describes the state
application and EPA review procedures
and defines the elements of an adequate
state permit program.

The collection of information from the
state during the permit program
adequacy determination process allows
EPA to evaluate whether a program for
which approval is requested is
appropriate in structure and authority to
ensure owner or operator compliance
with the revised federal criteria. The SIR
does not require the use of a particular
application form. Section 239.3 of the
SIR, however, requires that all state
applications contain the following five
components:

(1) A transmittal letter requesting
permit program approval.

(2) A narrative description of the state
permit program, including a
demonstration that the state’s standards
for non-municipal, non-hazardous waste
disposal units that receive CESQG
hazardous waste are technically
comparable to the part 257, subpart B
criteria and/or that its MSWLF
standards are technically comparable to
the Part 258 criteria.

(3) A legal certification demonstrating
that the state has the authority to carry
out the program.

(4) Copies of state laws, regulations,
and guidance that the state believes
demonstrate program adequacy.

(5) Copies of relevant state-tribal
agreements if the state has negotiated
with a tribe for the implementation of a
permit program for non-municipal, non-
hazardous waste disposal units that

receive CESQG hazardous waste and/or
MSWLFs on tribal lands.

The EPA Administrator has delegated
the authority to make determinations of
adequacy, as contained in the statute, to
the EPA Regional Administrator. The
appropriate EPA Regional Office,
therefore, will use the information
provided by each state to determine
whether the state’s permit program
satisfies the statutory test reflected in
the requirements of 40 CFR part 239. In
all cases, the information will be
analyzed to determine the adequacy of
the state’s permit program for ensuring
compliance with the federal revised
criteria.

Burden Statement: The annual public
reporting burden for this collection of
information is estimated to average 242
hours per response. There is no
recordkeeping burden associated with
this ICR. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

The ICR provides a detailed
explanation of the Agency’s estimate,
which is only briefly summarized here:

Estimated total number of potential
respondents: 12.

Frequency of response: On occasion.

Estimated total average number of
responses for each respondent: 1.

Estimated total annual burden hours:
2,405.

Estimated total annual costs:
$128,268. All costs are labor costs, there
are no capital/start-up or O&M costs
associated with this ICR.

What is the next step in the process for
this ICR?

EPA will consider the comments
received and amend the ICR as
appropriate. The final ICR package will
then be submitted to OMB for review
and approval pursuant to 5 CFR
1320.12. At that time, EPA will issue
another Federal Register notice
pursuant to 5 CFR 1320.5(a)(1)(iv) to
announce the submission of the ICR to
OMB and the opportunity to submit

additional comments to OMB. If you
have any questions about this ICR or the
approval process, please contact the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

Dated: September 14, 2011.
Suzanne Rudzinski,

Director, Office of Resource Conservation and
Recovery.

[FR Doc. 2011-24273 Filed 9-20-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPPT-2011-0768; FRL—8889-6]
Certain New Chemicals; Receipt and
Status Information

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Section 5 of the Toxic
Substances Control Act (TSCA) requires
any person who intends to manufacture
(defined by statute to include import) a
new chemical (i.e., a chemical not on
the TSCA Chemical Substances
Inventory (TSCA Inventory)) to notify
EPA and comply with the statutory
provisions pertaining to the
manufacture of new chemicals. Under
TSCA sections 5(d)(2) and 5(d)(3), EPA
is required to publish in the Federal
Register a notice of receipt of a
premanufacture notice (PMN) or an
application for a test marketing
exemption (TME), and to publish in the
Federal Register periodic status reports
on the new chemicals under review and
the receipt of notices of commencement
(NOC) to manufacture those chemicals.
This document, which covers the period
from July 1, 2011 to August 26, 2011,
and provides the required notice and
status report, consists of the PMNs and
TMESs, both pending or expired, and the
NOC to manufacture a new chemical
that the Agency has received under
TSCA section 5 during this time period.
DATES: Comments identified by the
specific PMN number or TME number,
must be received on or before October
21, 2011.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPPT-2011-0768,
and the 