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applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
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DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

9 CFR Part 201

RIN 0580-AB10
Required Scale Tests

AGENCY: Grain Inspection, Packers and
Stockyards Administration, Agriculture.

ACTION: Correcting amendment.

SUMMARY: The Grain Inspection, Packers
and Stockyards Administration
published documents in the Federal
Register on January 20, 2011, and on
April 4, 2011, concerning required scale
tests. Those documents defined “limited
seasonal basis” incorrectly. This
document corrects the error.

DATES: Effective on August 17, 2011.

FOR FURTHER INFORMATION CONTACT: S.
Brett Offutt, Director, Policy and
Litigation Division, P&SP, GIPSA, 1400
Independence Ave., SW., Washington,
DC 20250, (202) 720-7363,
s.brett.offutt@usda.gov.

SUPPLEMENTARY INFORMATION:
Need for Correction

The Grain Inspection, Packers and
Stockyards Administration published
two documents in the Federal Register
on January 20, 2011 (76 FR 3485) and
on April 4, 2011 (76 FR 18348),
concerning required scale tests. Those
documents incorrectly defined limited
seasonal basis in § 201.72(a) (9 CFR
201.72(a)). This document corrects
§ 201.72 by revising the last sentence of
paragraph (a).

List of Subjects in 9 CFR Part 201

Reporting and recordkeeping
requirements, Measurement standards,
Trade practices.

Accordingly, 9 CFR part 201 is
corrected by making the following
correcting amendment:

PART 201—REGULATIONS UNDER
THE PACKERS AND STOCKYARDS
ACT

m 1. The authority citation for part 201
continues to read as follows:

Authority: 7 U.S.C. 181-229c.

m 2.In §201.72, revise the last sentence
of paragraph (a) to read as follows:

§201.72 Scales; testing of.

(a) * * * Except that if scales are
used on a limited seasonal basis (during
any continuous 8-month period) for
purposes of purchase, sale, acquisition,
payment or settlement, the stockyard
owner, swine contractor, market agency,
dealer, live poultry dealer, or packer
using such scales may use the scales
within a 8-month period following each
test.

* * * * *

J. Dudley Butler,

Administrator, Grain Inspection, Packers and
Stockyards Administration.

[FR Doc. 2011-20873 Filed 8-16-11; 8:45 am]
BILLING CODE 3410-KD-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0832; Directorate
Identifier 2011—-CE-025—-AD; Amendment
39-16771; AD 2011-17-07]

RIN 2120-AA64
Airworthiness Directives; M7
Aerospace LP Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
M7 Aerospace LP Models SA226-T,
SA226-T(B), SA226-TC, and SA226—
AT airplanes. This AD requires
repetitive replacement and inspection of
certain elevator, rudder, aileron, and
aileron-to-rudder interconnect primary
control cables, and checking and setting
of flight control cable tension. This AD

was prompted by a report of a failure of
a rudder control cable. We are issuing
this AD to correct the unsafe condition
on these products.

DATES: This AD is effective September 1,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of September 1, 2011.

We must receive comments on this
AD by October 3, 2011.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this AD, contact M7 Aerospace, LC,
10823 NE. Entrance Road, San Antonio,
Texas 78216; telephone (210) 824-9421;
fax: 800-347-5901; e-mail: http://
www.m?7aerospace.com/page/1/
contact parts.jsp; Web site: http://
www.m7aerospace.com. You may
review copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call 816-329-4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.
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http://www.regulations.gov
http://www.regulations.gov
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http://www.m7aerospace.com
http://www.m7aerospace.com
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FOR FURTHER INFORMATION CONTACT:
Andrew McAnaul, Aerospace Engineer,
FAA, ASW-150 (c/o San Antonio MIDO
(SW-MID0O—43)), 10100 Reunion Place,
Suite 650, San Antonio, Texas 78216;
phone: (210) 308-3365; fax: (210) 308—
3370; e-mail: andrew.mcanaul@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We received a report of an M7
Aerospace LP Model SA226-T airplane
experiencing loss of rudder control
during single-engine occurrence training
requiring applied full rudder to
compensate for yaw effect. The airplane
made an uneventful landing. A visual
inspection found the left-hand primary
rudder control cable had failed where
the cable makes a 30 degree angle over
a small pulley to accommodate re-
routing of the control cable alongside
the camera system installed in the
center of the cabin.

AD 87-02-02 (52 FR 2511, January
23, 1987) requires periodic inspection or
replacement of all flight control cables
on Models SA226 and SA227 airplanes.
This new AD action requires repetitive
replacement of specific flight control
cables on affected serial number Model
SA226 airplanes that have been
modified by installation of a camera
system requiring rerouting of the
affected flight control cables.

This condition, if not corrected, could
result in loss of controlled flight due to

failure of a rudder, aileron and/or
elevator control cable.

Relevant Service Information

We reviewed M7 Aerospace LP
Service Bulletin 226-27-072, dated June
27, 2011. The service information
describes procedures for repetitive
inspection and replacement of all
elevator, rudder, aileron, and aileron-to-
rudder interconnect primary control
cables.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs.

AD Requirements

This AD requires accomplishing the
actions specified in the service
information described previously.

FAA'’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because if an elevator cable or
another cable in certain situations
breaks, the outcome can be catastrophic.
Therefore, we find that notice and

ESTIMATED COSTS

opportunity for prior public comment
are impracticable and that good cause
exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include “Docket No. FAA—
2011-0832; Directorate Identifier 2011—
CE-025—AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this AD. We will consider all
comments received by the closing date
and may amend this AD because of
those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 4
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

Action

Labor cost Parts cost

Cost on U.S.

Cost per product operators

Logbook check

Inspection of all elevator, rudder,
aileron, and aileron-to-rudder
interconnect primary control ca-
bles.

Replacement of all elevator, rud-
der, aileron, and aileron-to-rud-
der interconnect primary control
cables.

Check (set) flight control cable
tension.

120 to 180

1 work-hour x $85 per hour = $85
80 to 100 work-hours x $85 per
hour = $6,800 to $8,500.

hour = $10,200 to $15,300.

20 to 25 work-hours x $85 per
hour = $1,700 to $2,125.

Not Applicable
Not Applicable

work-hours x $85 per | $18,800

Not Applicable

$85
$6,800 to $8,500

$340.
$27,200 to $34,000.

$29,000 to $34,100 .... | $116,000 to $136,400.

$1,700 to $2,125 $6,800 to $8,500.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701:
“General requirements.” Under that

section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:


http://www.regulations.gov
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(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-17-07 M7 Aerospace LP: Amendment
39-16771; Docket No. FAA-2011-0832;
Directorate Identifier 2011-CE-025-AD.

(a) Effective Date
This AD is effective September 1, 2011.

(b) Affected ADs

AD 87-02-02 (52 FR 2511, January 23,
1987) requires repetitive inspection or
replacement of all flight control cables on
Models SA226 and SA227 airplanes. This
new action requires repetitive replacement of
specific flight control cables on affected
serial number Model SA226 airplanes that
have been modified by installation of a
camera system requiring rerouting of the
affected flight control cables.

(c) Applicability

This AD applies to the following M7
Aerospace LP airplanes, certificated in any
category, as identified in Table 1 of this AD:

TABLE 1—APPLICABILITY

Model— Serial Nos.—
SA226-T ....ccceeee..... T265, T267.
SA226-T(B) ........... T(B)348.

SA226-TC TC277.
SA226-AT ATO071, AT072, AT073.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code: 27, Flight Controls.

(e) Unsafe Condition

This AD was prompted by a report of a
failure of a rudder control cable. We are
issuing this AD to correct the unsafe
condition on these products.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done, following M7 Aerospace LP Service
Bulletin 226-27-072, dated June 27, 2011. If
the hours time-in-service (TIS) of the control
cables can not be positively determined by
the logbook, then you must use hours TIS of
the airplane to comply with the requirements
of this AD.

(g) Inspection

(1) For cables with more than 6,000 hours
TIS: Inspect cables for deficiencies within 10
hours TIS after September 1, 2011 (the
effective date of this AD).

(2) If any deficiencies are found during the
inspection required in paragraph (g)(1) of this
AD, before further flight replace cables.

(h) Replacement

(1) Replace primary control cables within
the initial compliance times as listed below
and repetitively thereafter at intervals not to
exceed 3,500 hours time-in-service (TIS):

(i) For cables with less than or equal to
3,500 hours TIS: Replace cables when the
control cables reach a total of 3,500 hours TIS
or 150 hours TIS after September 1, 2011 (the
effective date of this AD), whichever occurs
later.

(ii) For cables with less than or equal to
5,000 hours TIS but greater than 3,500 hours
TIS: Replace cables within 150 hours TIS
after September 1, 2011 (the effective date of
this AD).

(iii) For cables with more than 5,000 hours
TIS: Replace cables within 50 hours TIS after
September 1, 2011 (the effective date of this
AD).

(2) Between 50 hours TIS and 200 hours
TIS after installing any new control cable as
required in paragraphs (g)(2) or (h)(1) of this
AD, check (set) flight control cable tension.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Fort Worth Airplane
Certification Office, FAA, has the authority to
approve AMOCGs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact Andrew McAnaul, Aerospace
Engineer, FAA, ASW-150 (c/o San Antonio
MIDO (SW-MID0O—-43)), 10100 Reunion
Place, Suite 650, San Antonio, Texas 78216;

phone: (210) 308-3365; fax: (210) 308—3370;
e-mail: andrew.mcanaul@faa.gov.

(k) Material Incorporated by Reference

You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) under 5 U.S.C. 552(a) and 1 CFR part
51 of M7 Aerospace LP Service Bulletin 226—
27-072, dated June 27, 2011, on September
1, 2011.

(2) For service information identified in
this AD, contact M7 Aerospace, LC, 10823
NE. Entrance Road, San Antonio, Texas
78216; telephone (210) 824—-9421; fax: 800—
347-5901; e-mail: http://
www.m?7aerospace.com/page/1/
contact_parts.jsp; Web site: http://
www.m?7aerospace.com.

(3) You may review copies of the
referenced service information at the FAA,
Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call 816-329-4148.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal_register/code_of federal regulations/
ibr locations.html.

Issued in Kansas City, Missouri, on August
2,2011.
John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-20127 Filed 8-16—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection

DEPARTMENT OF THE TREASURY

19 CFR Part 159
[USCBP-2010-0008; BP Dec. 11-17]
RIN 1515-AD67 (formerly RIN 1505-AC21)

Courtesy Notice of Liquidation

AGENCY: Customs and Border Protection,
Department of Homeland Security;
Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document amends title
19 of the Code of Federal Regulations
(“CFR”) pertaining to the method by
which U.S. Customs and Border
Protection (““CBP”’) issues courtesy
notices of liquidation to importers of
record whose entry summaries are filed
in the Automated Broker Interface
(““ABI”). Courtesy notices of liquidation
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http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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http://www.m7aerospace.com/page/1/contact_parts.jsp
mailto:andrew.mcanaul@faa.gov
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provide informal, advance notice of the
liquidation date and are not required by
statute. For importers of record whose
entry summaries are electronically filed
in ABI, CBP currently provides an
electronic courtesy notice to the ABI
filer (importer of record or a broker that
files as the agent of the importer of
record) and a paper courtesy notice to
the importer of record. In an effort to
streamline the notification process and
reduce printing and mailing costs, CBP
will discontinue mailing paper courtesy
notices of liquidation. All ABI filers
(importers of record and brokers that file
as the agent of an importer of record)
will receive electronic courtesy notices.
In addition, all importers of record with
an Automated Commercial Environment
(“ACE”) Secure Data Portal Account can
monitor the liquidation of their entries
by using the reporting tool in the ACE
Secure Data Portal Account. Importers
of record whose entries are not filed
through ABI will continue to receive
paper courtesy notices of liquidation.
DATES: Effective date: September 30,
2011. Implementation date: The first
day on or after September 30, 2011, that
CBP can provide importers with
complete liquidation reports, including
liquidation dates, electronically through
the ACE Portal. CBP will confirm the
date of implementation through
electronic notification (see CBP.gov).
FOR FURTHER INFORMATION CONTACT:
Laurie Dempsey, Trade Policy and
Programs, Office of International Trade,
Customs and Border Protection, 202—
863—6509.

SUPPLEMENTARY INFORMATION:

Background

On March 16, 2010, U.S. Customs and
Border Protection (‘““CBP”’) published a
proposed rule in the Federal Register
(75 FR 12483) proposing to amend title

19 of the Code of Federal Regulations
(““19 CFR”) to discontinue mailing paper
courtesy notices to importers of record
whose entry summaries are filed in the
Automated Broker Interface (‘“ABI”).
The proposed amendments were
intended to streamline the notification
process and reduce printing and mailing
costs, as provided in the proposed rule.
See 75 FR 12483.

While CBP is not statutorily required
to provide advance notice of the
liquidation date to the importer or his
agent, CBP does issue informal, courtesy
notices of liquidation (hereinafter
“courtesy notice” or “courtesy
notices’’). See 19 CFR 159.9(d).

Currently, CBP issues electronic
courtesy notices to all ABI filers:
importers of record who file their own
entries and customs brokers who file as
the duly authorized agents of the
importer of record. CBP’s Technology
Center also mails paper courtesy
notices, on CBP Form 4333—-A, to all
importers of record whose entry
summaries are scheduled to liquidate by
each port of entry. As a result, two
courtesy notices are issued for importers
of record whose electronic entry
summaries are filed in ABI: An
electronic courtesy notice to the ABI
filer, that is either the importer of record
or a customs broker filing on behalf of
the importer of record, and a paper
courtesy notice to the importer of
record. Therefore, this renders
duplicative the paper courtesy notice
sent by CBP to importers of record that
file their own entries in ABI because, as
an ABI filer, they already receive an
electronic courtesy notice. See 19 CFR
part 143.

Under the proposed rule, when
electronic entry summaries are filed in
ABI, ABI filers would only receive
electronic courtesy notices; paper

courtesy notices would not also be sent
to importers of record that do not file
their own entries. Importers of record
filing a paper formal entry with CBP
would continue to receive a mailed
courtesy notice. See 19 CFR parts 141
and 142. In addition, all importers of
record with an Automated Commercial
Environment (“ACE”) Secure Data
Portal Account can monitor the
liquidation of their entries by using the
reporting tool in the ACE Secure Data
Portal Account.

Cost Savings

The following analysis details the cost
savings that would be realized by the
agency as a result of eliminating paper
courtesy notices to importers of record
who personally receive an electronic
courtesy notice or whose broker receives
an electronic courtesy notice on their
behalf. In FY 2009, CBP sent
approximately 7.2 million paper
courtesy notices. Under this rule, CBP
estimates that over 90 percent of paper
courtesy notices will be eliminated. For
the purpose of this analysis, we assume
6.5 million paper notices (90 percent)
will be eliminated. Additionally, we
assume that the number of notices does
not change from year to year.

Quantified Savings
1. Postage

By decreasing the number of paper
courtesy notices distributed, CBP will
significantly reduce postage costs
required to mail the notices. Current
U.S. Postal Service first-class letter rates
are 44 cents within the United States, 75
cents to Canada, 79 cents to Mexico, and
98 cents to the rest of the world. Exhibit
1 shows the total estimated savings on
postage in 2010, an estimated $3
million.

EXHIBIT 1—TOTAL SAVINGS ON POSTAGE IN 2010 (UNDISCOUNTED)

. L Number of
Notice destination notices Total cost
DIOMESHIC ..ttt e ettt e et e e e tee e e eateeeeataeeesseeeeeaseee e sseeeesseeeaateeeeaaseeaaaeeeeanbeeeeanbeeeaanbeeeaneeeeanneeeanns 5,899,816 $2,595,919
Canada 379,301 284,475
Mexico 57,371 45,323
Other Foreign 167,193 163,849
Total 6,503,681 3,089,566

2. Forms

CBP estimates that each courtesy
notice form costs $0.027. Decreasing the
number of paper forms by 6.5 million
will save the agency approximately
$175,599 per year.

3. Labor

CBP estimates the cost of contractors
employed to print the paper courtesy
notices is $0.08 per copy. Based on this
estimate, the cost savings on labor for
printing is approximately $520,294 per
year.

Total Quantified Savings

Exhibit 2 displays all of the cost
savings that have been quantified for
this analysis.
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EXHIBIT 2—TOTAL SAVINGS FROM RE-
DUCING PAPER COURTESY NOTICES
IN 2010 (UNDISCOUNTED)

Annual

Cost savings
PoStage ....ccooverereee e $3,089,566
Forms 175,599
Labor ....oevveiiieee e 520,294
Total oo, 3,785,460

We total these savings over the next
10 years at a 3 and 7 percent discount
rate, per guidance provided in the
OMB’s Circular A—4. Total estimated
savings range from $28.4 million to
$33.3 million over the period of
analysis. Annualized savings are $3.8
million. Total present value and
annualized savings are presented in
Exhibit 3.

EXHIBIT 3—TOTAL PRESENT VALUE
AND ANNUALIZED COSTS OF ADDI-

TIONAL DATA ELEMENTS, 2010-
2019
Total present value Annualized costs
costs ($ millions) ($ millions)
3% 7% 3% 7%
$33.3 $28.4 $3.8 $3.8

Additional Savings Not Quantified

CBP has service contracts with fixed
monthly costs for the equipment used to
print and mail the paper courtesy
notices. Current maintenance costs are
approximately $45,048 per year for two
printers and approximately $3,478 per
year for a finishing machine. CBP is
exploring lower cost options to replace
these machines, but we are unable to
quantify these savings or predict when
they might occur. Additional costs
associated with the printing and
distribution of paper courtesy notices
include labor by government employees
on the CBP Mail Management Team and
mainframe processing time. Reducing
the number of paper notices will allow
both Mail Management Team and
mainframe resources to be used for
other purposes. While we do not have
enough data to quantify these savings at
this time, they are important to consider
in the analysis of the total impact of the
reduction of paper courtesy notices.

Summary of Cost Savings

CBP estimates that this rule will save
the agency $3.8 million annually by
eliminating 90 percent, or
approximately 6.5 million, of the paper
courtesy notices currently sent to
importers. If more than 90 percent are
eliminated, savings could be higher.

Quantified savings include reduced
postage, forms, and contract labor costs.
Additional savings may be realized by
reducing maintenance costs on
equipment used to produce the paper
notices and allowing more efficient use
of other government resources.

CBP solicited public comments on the
proposed rule.

Discussion of Comments

Eight commenters responded to the
solicitation of public comments in the
proposed rule. Several of these
commenters applauded CBP’s effort to
achieve cost savings by eliminating the
mailing of paper. However, three
commenters objected to CBP entirely
eliminating the paper courtesy notice
for ABI filers for several reasons
discussed below, and four commenters
requested that the courtesy mailing
continue until CBP develops an
alternative means of notifying importers
of the liquidation of their entries.

Comment

Several commenters stated that the
proposal will make importers of record
reliant upon their brokers for
liquidation information. Importers
stated that they use the liquidation
information on the courtesy notices to:
monitor their entries for fraudulent
activities; determine liquidation dates,
protest deadlines, and contingent
liability periods; check for errors; and
track the status of antidumping and
countervailing duty entries.

Without the courtesy notice,
importers who are ABI filers state that
they would need to contact their brokers
for the liquidation information.
However, a commenter noted that many
importers utilize more than one customs
broker to make their entries, and
sometimes, the importer’s broker will
use outport brokers (those from other
customs broker districts) to make entry
on behalf of the importer for whom they
have a power of attorney.

Moreover, it was noted that brokers
sometimes fail to provide importers
with timely notification of liquidation
information. When such instances
occur, the broker’s liability is limited to
$50, whereas importers may lose their
ability to challenge a CBP decision,
thereby potentially resulting in a loss of
millions of dollars.

CBP Response

Pursuant to 19 CFR 111.39, “[a]
broker must not withhold information
relative to any customs business from a
client who is entitled to that
information.” Liquidation information
is information related to “customs
business”’; therefore, brokers cannot

withhold this information from their
importer clients.

In addition, ACE is being
reprogrammed to allow all importers of
record to monitor liquidation of entries
filed under their importer of record
number(s) through the ACE Portal.
Importers can establish an ACE Portal
Account to access reports that will help
them monitor entry filings for potential
fraudulent entries and access
liquidation dates for entries filed by any
filer using the importer of record
number belonging to the importer,
regardless of the filer code used.

Furthermore, whether or not the
importer has an ACE Portal Account,
the importer may gain limited access to
a broker’s ACE Portal Account to obtain
reports for entries filed by the broker
using the importer of record number
belonging to that importer, if the broker
that filed the entry grants the importer
such access.

Given data storage limitations, at this
time, the ACE Portal only contains entry
data for entries filed in the current CBP
fiscal year and the previous four CBP
fiscal years. (The CBP fiscal year runs
from October 1 through September 30.)
Importers needing liquidation dates for
entries filed beyond that time period
may contact their broker, who can
obtain that information by running an
ABI query. As for antidumping and
countervailing duty entries, depending
on the entry date, importers may be able
to check their status via a report in the
ACE Portal. Please note that contractual
terms of liability between importers and
brokers are not controlled by CBP.

Additional information on the ACE
Portal capabilities and instructions for
applying for access to the ACE Portal,
which is accessible free of charge, are
available on the following Web site:
http://www.cbp.gov/xp/cgov/trade/
automated/modernization/
ace_app_info/.

The instructions for managing ACE
Portal user accounts are available on the
following Web site: http://www.cbhp.gov/
xp/cgov/trade/automated/
modernization/ace_welcome/
ace_welcome_package/.

Comment

One commentator was concerned
about the accessibility of liquidation
information entered with a filer code
that subsequently became inactive at the
time of liquidation.

CBP Response

Even if the filer code is no longer
active, the importer will be able to
access the liquidation date associated
with the importer’s importer of record


http://www.cbp.gov/xp/cgov/trade/automated/modernization/ace_app_info/
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number using the reporting tool in the
ACE Portal.

Comment

Several commenters suggested
alternatives to CBP’s proposal, such as:
creating a system for importers to obtain
the liquidation information that is
available on the courtesy notices;
sending courtesy notifications via e-
mail; surveying importers who file their
entries via ABI to determine whether
they wish to discontinue receiving
mailed courtesy notices allowing
importers to opt out of receiving paper
courtesy notices at the time CBP assigns
an importer of record number for
importers, or notifying the importers at
that time that that they will have either
to rely upon ABI for liquidation
information or participate in ACE;
ensuring that the information listed in
ACE is accurate, particularly the data
regarding older entries; and developing
an electronic bulletin notice of
liquidation.

Also, several commenters suggested
delaying implementation of the
proposal until ACE becomes capable of
issuing complete liquidation reports
and/or until all entry filers begin using
ACE.

CBP Response

On the effective date of this
document, through the ACE Portal
reporting mechanism, CBP will be able
to make available complete liquidation
reports to importers with ACE accounts,
including liquidation dates for all
entries. Furthermore, an e-mail courtesy
notification of liquidation would just
duplicate this information.

CBP does not plan on surveying the
trade community to determine which
ABI-filing importers wish to discontinue
receiving mailed courtesy notices,
which CBP believes would not garner
further substantial input. CBP agrees
that training will help importers
transition into using the ACE system.
Currently, CBP provides Web-based
training for new ACE Account holders,
and help desk support to aid with
account access, account management,
and report generation in the ACE Portal.
Please see the following Web site for
further information: https://
nemo.customs.gov/ace_online/.

Although this training resource and
the ACE Portal are already available and
functional, importers will have until
September 17, 2011 to enroll in the ACE
Portal Account and familiarize
themselves with the reporting system.

Moreover, CBP has considered the
option of posting an electronic bulletin
notice of liquidation and will continue
to explore the feasibility of that option.

Courtesy notices of liquidations, rather
than the statutorily mandated bulletin
notice of liquidation, are the focus of
this rulemaking. Accordingly, this
suggestion is outside the scope of this
rulemaking.

The purpose of this proposal is to
reduce printing and mailing costs by
eliminating duplicative notice to
importers that file their entries via ABI.
Therefore, CBP does not intend to
provide importers with the option of
receiving paper courtesy notices or
opting out of receiving paper courtesy
notices.

Regarding the suggestion that CBP
should ensure that the information in
ACE is accurate, particularly regarding
older entries, CBP agrees that
maintaining accurate data in any system
of record is of paramount concern. As
discussed above, the entry data in the
ACE Portal is confined to the current
CBP fiscal year and the previous four
CBP fiscal years because of data storage
limitations. ABI filers may run an ABI
query for liquidation dates for entries
filed beyond that time period. Please
note that for a historical report on all of
an importer’s importation activity over
a set time period, an importer can file
a request with CBP for an ITRAC
(Importer Trade Activity) report for a
fee, see http://www.cbp.gov/xp/cgov/
admin/fl/foia/itrac/itrac.xml. If one is a
C-TPAT member, this report is
provided free of cost.

Finally, the ACE report contains the
same data elements as the paper
courtesy notice, with the exception of:
(1) Importer address; (2) series; (3) refer
inquiries to; and (4) liquidation code.
The “importer address” data element
will not appear in the ACE Portal report
because the report will not be mailed.
The ““series” data element will not
appear because it has not been used
since 1986 when the entry format
configuration was changed to eliminate
the series, that is, the “2-digit Fiscal
Year” code which appeared in the 5th
and 6th place of the entry number
format. The “refer inquiries to” data
element will not appear in the ACE
Portal report; however, the report will
provide the name and code for the port
of entry. Importers can refer any
inquiries to the appropriate port of entry
using the following Web site: http://
www.cbp.gov/xp/cgov/toolbox/contacts/
ports/. Finally, the “liquidation code”
data element is an internal CBP-
assigned code used for managing
various liquidation types and will not
appear in the report.

Comment

One commenter indicated that
courtesy notices deemed undeliverable

by the U.S. Postal Service help the
Revenue Division update its importer
address database.

CBP Response

The Revenue Division now relies on
the importer to keep its address and
contact information current with CBP.

Conclusion

After review of the comments and
further consideration, CBP has decided
to adopt the proposed rule published in
the Federal Register (75 FR 12483) on
March 16, 2010, without substantive
change. Accordingly, the effective date
will be September 30, 2011. The
implementation date will be the first
day on or after September 30, 2011, that
CBP can provide importers with
complete liquidation reports, including
liquidation dates, electronically through
the ACE Portal. CBP will confirm
implementation through electronic
notification (see http://www.cbp.gov).

Executive Order 12866

This final rule is not a “‘significant
regulatory action” per Executive Order
12866 because it will not result in
savings or expenditures totaling $100
million or more in any one year. The
Office of Management and Budget
(“OMB”’) has not reviewed this
regulation under that order. The final
rule will result in cost savings as
discussed earlier in the preamble.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires Federal
agencies to examine the impact a rule
would have on small entities. A small
entity may be a small business (defined
as any independently owned and
operated business not dominant in its
field that qualifies as a small business
per the Small Business Act); a small not-
for-profit organization; or a small
governmental jurisdiction (locality with
fewer than 50,000 people).

This final rule will eliminate paper
courtesy notices that are sent to
importers who file entry summaries via
ABI or who hire a third party to file via
ABI on their behalf. The primary impact
of this final rule will be the savings
realized by CBP as a result of
eliminating a large portion of its annual
printing and mailing costs associated
with paper courtesy notices. Those
importers that do not file using ABI will
continue to receive paper courtesy
notices. Those importers that file via
ABI themselves will not be significantly
impacted because they will continue to
receive an electronic notification. Those
importers that hire a broker to file via
ABI on their behalf (with the broker


http://www.cbp.gov/xp/cgov/admin/fl/foia/itrac/itrac.xml
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filing as an agent and not an importer

of record) will now have to obtain the
notification from their broker or view
the information via CBP’s ACE Portal.
To the extent that brokers send the
notification to the importer, they will
bear a small cost, but because of the low
cost of forwarding this information
either electronically or by mail, this cost
does not rise to the level of significance.
CBP solicited comments on the
economic impact of this rule on small
entities in the Notice of Proposed
Rulemaking, but did not receive any of
substance. For these reasons, CBP
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

As there is no collection of
information in this document, the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507) are
inapplicable.

Signing Authority

This document is being issued in
accordance with 19 CFR 0.1(a)(1)
pertaining to the Secretary of the
Treasury’s authority (or that of his

delegate) to approve regulations related
to certain customs revenue functions.

List of Subjects in 19 CFR Part 159

Antidumping, Countervailing duties,
Customs duties and inspection, Foreign
currencies.

Amendments to the CBP Regulations

For the reasons set forth in the
preamble, part 159 of title 19 of the CFR
(19 CFR part 159) is amended as set
forth below.

PART 159—LIQUIDATION OF DUTIES

m 1. The general authority citation for
part 159 continues to read as follows:

Authority: 19 U.S.C. 66, 1500, 1504, 1624.

* * * * *

m 2.In § 159.9, paragraph (d) is revised
to read as follows:

§159.9 Notice of liquidation and date of
liquidation for formal entries.
* * * * *

(d) Courtesy notice of liquidation.
CBP will endeavor to provide importers
or their agents with a courtesy notice of
liquidation for all entries scheduled to
be liquidated or deemed liquidated by
operation of law. The courtesy notice of
liquidation that CBP will endeavor to
provide will be electronically
transmitted pursuant to an authorized
electronic data interchange system if the
entry summary was filed electronically
in accordance with part 143 of this

chapter or on CBP Form 4333-A if the
entry was filed on paper pursuant to
parts 141 and 142 of this chapter. This
notice will serve as an informal,
courtesy notice and not as a direct,
formal, and decisive notice of
liquidation.

§159.11 [Amended]
m 3.In §159.11, paragraph (a) is
amended in the last sentence, by

removing the words “on CBP Form
4333-A".

§159.12 [Amended]

m4.In§159.12:

m a. Paragraph (f)(1) is amended, in the
last sentence, by removing the words
“on CBP Form 4333-A"’;

m b. Paragraph (g) is amended, in the
last sentence, by removing the words
“on CBP Form 4333-A".

Alan D. Bersin,

Commissioner, U.S. Customs and Border
Protection.

Approved: August 12, 2011.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 2011-20957 Filed 8—16-11; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9542]
RIN 1545-BE77

Elections Regarding Start-Up
Expenditures, Corporation
Organizational Expenditures, and
Partnership Organizational Expenses

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations relating to elections to
deduct start-up expenditures,
organizational expenditures of
corporations, and organizational
expenses of partnerships. The American
Jobs Creation Act of 2004 amended the
Internal Revenue Code to permit the
optional deduction of a limited amount
of these types of expenses that are paid
or incurred after October 22, 2004. The
regulations affect taxpayers that pay or
incur these expenses and provide
guidance on how to elect to deduct the
expenses in accordance with the new
rules.

DATES: Effective Date: These regulations

are effective on August 16, 2011.
Applicability Dates: For dates of

applicability, see §§1.195-1(d), 1.248—

1(f), and 1.709-1(b)(5).

FOR FURTHER INFORMATION CONTACT:

R. Matthew Kelley, (202) 622-7900 (not

a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document contains final
amendments to the Income Tax
Regulations (26 CFR part 1) under
sections 195, 248, and 709 of the
Internal Revenue Code to reflect
amendments made by section 902 of the
American Jobs Creation Act of 2004
(Pub. L. 108-357, 118 Stat. 1418) (the
Act). The amendments made by section
902 of the Act are effective for amounts
paid or incurred after October 22, 2004,
the date of the enactment of the Act.

As amended by section 902(a) of the
Act, section 195(b) allows an electing
taxpayer to deduct, in the taxable year
in which the taxpayer begins an active
trade or business, an amount equal to
the lesser of (1) the amount of the start-
up expenditures that relate to the active
trade or business, or (2) $5,000, reduced
(but not below zero) by the amount by
which the start-up expenditures exceed
$50,000. The remainder of the start-up
expenditures is deductible ratably over
the 180-month period beginning with
the month in which the active trade or
business begins.

As amended by section 902(b) of the
Act, section 248(a) allows an electing
corporation to deduct, in the taxable
year in which the corporation begins
business, an amount equal to the lesser
of (1) the amount of the organizational
expenditures of the corporation, or (2)
$5,000, reduced (but not below zero) by
the amount by which the organizational
expenditures exceed $50,000. The
remainder of the organizational
expenditures is deductible ratably over
the 180-month period beginning with
the month in which the corporation
begins business.

As amended by section 902(c) of the
Act, section 709(b) allows an electing
partnership to deduct, in the taxable
year in which the partnership begins
business, an amount equal to the lesser
of (1) the amount of the organizational
expenses of the partnership, or (2)
$5,000, reduced (but not below zero) by
the amount by which the organizational
expenses exceed $50,000. The
remainder of the organizational
expenses is deductible ratably over the
180-month period beginning with the
month in which the partnership begins
business.
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On July 8, 2008, temporary
regulations (TD 9411) regarding
elections to deduct start-up and
organizational expenditures under
sections 195, 248, and 709 were
published in the Federal Register (73
FR 38910). A notice of proposed
rulemaking (REG-164965-04) cross-
referencing the temporary regulations
was published in the Federal Register
(73 FR 38940) on the same day. One
written comment responding to the
notice of proposed rulemaking was
received. No public hearing was
requested or held. After consideration of
the comment, the regulations are
adopted as amended by this Treasury
decision. The comment is discussed
elsewhere in this preamble.

These regulations apply to
expenditures paid or incurred after
August 16, 2011. However, taxpayers
may apply all the provisions of these
regulations to expenditures paid or
incurred under sections 195, 248, and
709 after October 22, 2004, provided the
period of limitations on assessment of
tax has not expired for the year the
election under section 195, 248, or 709
is deemed made. Expenditures paid or
incurred on or before October 22, 2004,
may be amortized over a period of not
less than 60 months as provided for
under prior law.

Summary of Comment

The commentator recommended that
the final regulations clarify what is
meant in the proposed regulations by
“clearly electing to capitalize” start-up
and organizational costs. The
commentator noted that it is unclear
whether a taxpayer that unintentionally
does not deduct or amortize start-up and
organizational costs could be considered
to have “clearly elected to capitalize”
them. The IRS and the Treasury
Department agree with the
recommendation to clarify the election
requirements, and the final regulations
provide that a taxpayer wishing to make
an election to capitalize start-up and
organizational costs must “affirmatively
elect to capitalize” the costs on a timely
filed Federal income tax return.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866 as supplemented
by Executive Order 13563. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. Because the
regulations do not impose a collection
of information on small entities, the

Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the notice
of proposed rulemaking preceding these
final regulations was submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is R. Matthew Kelley of the
Office of the Associate Chief Counsel
(Income Tax & Accounting). However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.195-1 is revised to
read as follows:

§1.195-1 Election to amortize start-up
expenditures.

(a) In general. Under section 195(b), a
taxpayer may elect to amortize start-up
expenditures as defined in section
195(c)(1). In the taxable year in which
a taxpayer begins an active trade or
business, an electing taxpayer may
deduct an amount equal to the lesser of
the amount of the start-up expenditures
that relate to the active trade or
business, or $5,000 (reduced (but not
below zero) by the amount by which the
start-up expenditures exceed $50,000).
The remainder of the start-up
expenditures is deductible ratably over
the 180-month period beginning with
the month in which the active trade or
business begins. All start-up
expenditures that relate to the active
trade or business are considered in
determining whether the start-up
expenditures exceed $50,000, including
expenditures incurred on or before
October 22, 2004.

(b) Time and manner of making
election. A taxpayer is deemed to have
made an election under section 195(b)
to amortize start-up expenditures as
defined in section 195(c)(1) for the
taxable year in which the active trade or
business to which the expenditures
relate begins. A taxpayer may choose to

forgo the deemed election by
affirmatively electing to capitalize its
start-up expenditures on a timely filed
Federal income tax return (including
extensions) for the taxable year in which
the active trade or business to which the
expenditures relate begins. The election
either to amortize start-up expenditures
under section 195(b) or to capitalize
start-up expenditures is irrevocable and
applies to all start-up expenditures that
are related to the active trade or
business. A change in the
characterization of an item as a start-up
expenditure is a change in method of
accounting to which sections 446 and
481(a) apply if the taxpayer treated the
item consistently for two or more
taxable years. A change in the
determination of the taxable year in
which the active trade or business
begins also is treated as a change in
method of accounting if the taxpayer
amortized start-up expenditures for two
or more taxable years.

(c) Examples. The following examples
illustrate the application of this section:

Example 1. Expenditures of $5,000 or less.
Corporation X, a calendar year taxpayer,
incurs $3,000 of start-up expenditures after
October 22, 2004, that relate to an active
trade or business that begins on July 1, 2011.
Under paragraph (b) of this section,
Corporation X is deemed to have elected to
amortize start-up expenditures under section
195(b) in 2011. Therefore, Corporation X may
deduct the entire amount of the start-up
expenditures in 2011, the taxable year in
which the active trade or business begins.

Example 2. Expenditures of more than
$5,000 but less than or equal to $50,000. The
facts are the same as in Example 1 except that
Corporation X incurs start-up expenditures of
$41,000. Under paragraph (b) of this section,
Corporation X is deemed to have elected to
amortize start-up expenditures under section
195(b) in 2011. Therefore, Corporation X may
deduct $5,000 and the portion of the
remaining $36,000 that is allocable to July
through December of 2011 ($36,000/180 x 6
= $1,200) in 2011, the taxable year in which
the active trade or business begins.
Corporation X may amortize the remaining
$34,800 ($36,000 — $1,200 = $34,800) ratably
over the remaining 174 months.

Example 3. Subsequent change in the
characterization of an item. The facts are the
same as in Example 2 except that
Corporation X determines in 2013 that
Corporation X incurred $10,000 for an
additional start-up expenditure erroneously
deducted in 2011 under section 162 as a
business expense. Under paragraph (b) of this
section, Gorporation X is deemed to have
elected to amortize start-up expenditures
under section 195(b) in 2011, including the
additional $10,000 of start-up expenditures.
Corporation X is using an impermissible
method of accounting for the additional
$10,000 of start-up expenditures and must
change its method under § 1.446—1(e) and the
applicable general administrative procedures
in effect in 2013.
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Example 4. Subsequent redetermination of
year in which business begins. The facts are
the same as in Example 2 except that, in
2012, Corporation X deducted the start-up
expenditures allocable to January through
December of 2012 ($36,000/180 x 12 =
$2,400). In addition, in 2013 it is determined
that Corporation X actually began business in
2012. Under paragraph (b) of this section,
Corporation X is deemed to have elected to
amortize start-up expenditures under section
195(b) in 2012. Corporation X impermissibly
deducted start-up expenditures in 2011, and
incorrectly determined the amount of start-
up expenditures deducted in 2012.
Therefore, Corporation X is using an
impermissible method of accounting for the
start-up expenditures and must change its
method under § 1.446—1(e) and the
applicable general administrative procedures
in effect in 2013.

Example 5. Expenditures of more than
$50,000 but less than or equal to $55,000.
The facts are the same as in Example 1
except that Corporation X incurs start-up
expenditures of $54,500. Under paragraph (b)
of this section, Corporation X is deemed to
have elected to amortize start-up
expenditures under section 195(b) in 2011.
Therefore, Corporation X may deduct $500
($5,000 — $4,500) and the portion of the
remaining $54,000 that is allocable to July
through December of 2011 ($54,000/180 x 6
= $1,800) in 2011, the taxable year in which
the active trade or business begins.
Corporation X may amortize the remaining
$52,200 ($54,000 — $1,800 = $52,200) ratably
over the remaining 174 months.

Example 6. Expenditures of more than
$55,000. The facts are the same as in
Example 1 except that Corporation X incurs
start-up expenditures of $450,000. Under
paragraph (b) of this section, Corporation X
is deemed to have elected to amortize start-
up expenditures under section 195(b) in
2011. Therefore, Corporation X may deduct
the amounts allocable to July through
December of 2011 ($450,000/180 X 6 =
$15,000) in 2011, the taxable year in which
the active trade or business begins.
Corporation X may amortize the remaining
$435,000 ($450,000 — $15,000 = $435,000)
ratably over the remaining 174 months.

(d) Effective/applicability date. This
section applies to start-up expenditures
paid or incurred after August 16, 2011.
However, taxpayers may apply all the
provisions of this section to start-up
expenditures paid or incurred after
October 22, 2004, provided that the
period of limitations on assessment of
tax for the year the election under
paragraph (b) of this section is deemed
made has not expired. For start-up
expenditures paid or incurred on or
before September 8, 2008, taxpayers
may instead apply § 1.195-1, as in effect
prior to that date (§1.195-1 as
contained in 26 CFR part 1 edition
revised as of April 1, 2008).

§1.195-1T [Removed]

m Par. 3. Section 1.195-1T is removed.

m Par. 4. Section 1.248-1 is amended by
revising paragraphs (a) and (c), and
adding paragraphs (d), (e), and (f) to
read as follows:

§1.248-1 Election to amortize
organizational expenditures.

(a) In general. Under section 248(a), a
corporation may elect to amortize
organizational expenditures as defined
in section 248(b) and § 1.248-1(b). In
the taxable year in which a corporation
begins business, an electing corporation
may deduct an amount equal to the
lesser of the amount of the
organizational expenditures of the
corporation, or $5,000 (reduced (but not
below zero) by the amount by which the
organizational expenditures exceed
$50,000). The remainder of the
organizational expenditures is deducted
ratably over the 180-month period
beginning with the month in which the
corporation begins business. All
organizational expenditures of the
corporation are considered in
determining whether the organizational
expenditures exceed $50,000, including
expenditures incurred on or before
October 22, 2004.

* * * * *

(c) Time and manner of making
election. A corporation is deemed to
have made an election under section
248(a) to amortize organizational
expenditures as defined in section
248(b) and § 1.248—1(b) for the taxable
year in which the corporation begins
business. A corporation may choose to
forgo the deemed election by
affirmatively electing to capitalize its
organizational expenditures on a timely
filed Federal income tax return
(including extensions) for the taxable
year in which the corporation begins
business. The election either to amortize
organizational expenditures under
section 248(a) or to capitalize
organizational expenditures is
irrevocable and applies to all
organizational expenditures of the
corporation. A change in the
characterization of an item as an
organizational expenditure is a change
in method of accounting to which
sections 446 and 481(a) apply if the
corporation treated the item consistently
for two or more taxable years. A change
in the determination of the taxable year
in which the corporation begins
business also is treated as a change in
method of accounting if the corporation
amortized organizational expenditures
for two or more taxable years.

(d) Determination of when
corporation begins business. The
deduction allowed under section 248
must be spread over a period beginning
with the month in which the

corporation begins business. The
determination of the date the
corporation begins business presents a
question of fact which must be
determined in each case in light of all
the circumstances of the particular case.
The words “begins business,” however,
do not have the same meaning as “in
existence.” Ordinarily, a corporation
begins business when it starts the
business operations for which it was
organized; a corporation comes into
existence on the date of its
incorporation. Mere organizational
activities, such as the obtaining of the
corporate charter, are not alone
sufficient to show the beginning of
business. If the activities of the
corporation have advanced to the extent
necessary to establish the nature of its
business operations, however, it will be
deemed to have begun business. For
example, the acquisition of operating
assets which are necessary to the type
of business contemplated may
constitute the beginning of business.

(e) Examples. The following examples
illustrate the application of this section:

Example 1. Expenditures of $5,000 or less.
Corporation X, a calendar year taxpayer,
incurs $3,000 of organizational expenditures
after October 22, 2004, and begins business
on July 1, 2011. Under paragraph (c) of this
section, Corporation X is deemed to have
elected to amortize organizational
expenditures under section 248(a) in 2011.
Therefore, Corporation X may deduct the
entire amount of the organizational
expenditures in 2011, the taxable year in
which Corporation X begins business.

Example 2. Expenditures of more than
$5,000 but less than or equal to $50,000. The
facts are the same as in Example 1 except that
Corporation X incurs organizational
expenditures of $41,000. Under paragraph (c)
of this section, Corporation X is deemed to
have elected to amortize organizational
expenditures under section 248(a) in 2011.
Therefore, Corporation X may deduct $5,000
and the portion of the remaining $36,000 that
is allocable to July through December of 2011
($36,000/180 x 6 = $1,200) in 2011, the
taxable year in which Corporation X begins
business. Corporation X may amortize the
remaining $34,800 ($36,000 — $1,200 =
$34,800) ratably over the remaining 174
months.

Example 3. Subsequent change in the
characterization of an item. The facts are the
same as in Example 2 except that
Corporation X determines in 2013 that
Corporation X incurred $10,000 for an
additional organizational expenditure
erroneously deducted in 2011 under section
162 as a business expense. Under paragraph
(c) of this section, Corporation X is deemed
to have elected to amortize organizational
expenditures under section 248(a) in 2011,
including the additional $10,000 of
organizational expenditures. Corporation X is
using an impermissible method of accounting
for the additional $10,000 of organizational
expenditures and must change its method
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under § 1.446—1(e) and the applicable general
administrative procedures in effect in 2013.

Example 4. Subsequent redetermination of
year in which business begins. The facts are
the same as in Example 2 except that, in
2012, Corporation X deducted the
organizational expenditures allocable to
January through December of 2012 ($36,000/
180 x 12 = $2,400). In addition, in 2013 it is
determined that Corporation X actually began
business in 2012. Under paragraph (c) of this
section, Gorporation X is deemed to have
elected to amortize organizational
expenditures under section 248(a) in 2012.
Corporation X impermissibly deducted
organizational expenditures in 2011, and
incorrectly determined the amount of
organizational expenditures deducted in
2012. Therefore, Corporation X is using an
impermissible method of accounting for the
organizational expenditures and must change
its method under § 1.446—1(e) and the
applicable general administrative procedures
in effect in 2013.

Example 5. Expenditures of more than
$50,000 but less than or equal to $55,000.
The facts are the same as in Example 1
except that Corporation X incurs
organizational expenditures of $54,500.
Under paragraph (c) of this section,
Corporation X is deemed to have elected to
amortize organizational expenditures under
section 248(a) in 2011. Therefore,
Corporation X may deduct $500 ($5,000 —
$4,500) and the portion of the remaining
$54,000 that is allocable to July through
December of 2011 ($54,000/180 x 6 = $1,800)
in 2011, the taxable year in which
Corporation X begins business. Corporation X
may amortize the remaining $52,200 ($54,000
— $1,800 = $52,200) ratably over the
remaining 174 months.

Example 6. Expenditures of more than
$55,000. The facts are the same as in
Example 1 except that Corporation X incurs
organizational expenditures of $450,000.
Under paragraph (c) of this section,
Corporation X is deemed to have elected to
amortize organizational expenditures under
section 248(a) in 2011. Therefore,
Corporation X may deduct the amounts
allocable to July through December of 2011
($450,000/180 x 6 = $15,000) in 2011, the
taxable year in which Corporation X begins
business. Corporation X may amortize the
remaining $435,000 ($450,000 — $15,000 =
$435,000) ratably over the remaining 174
months.

(f) Effective/applicability date. This
section applies to organizational
expenditures paid or incurred after
August 16, 2011. However, taxpayers
may apply all the provisions of this
section to organizational expenditures
paid or incurred after October 22, 2004,
provided that the period of limitations
on assessment of tax for the year the
election under paragraph (c) of this
section is deemed made has not expired.
For organizational expenditures paid or
incurred on or before September 8,
2008, taxpayers may instead apply
§1.248-1, as in effect prior to that date

(§1.248-1 as contained in 26 CFR part
1 edition revised as of April 1, 2008).

§1.248-1T [Removed]

m Par. 5. Section 1.248—1T is removed.

m Par. 6. Section 1.709-1 is amended by
revising paragraph (b) to read as follows:

§1.709-1 Treatment of organization and
syndication costs.
* * * * *

(b) Election to amortize organizational
expenses—(1) In general. Under section
709(b), a partnership may elect to
amortize organizational expenses as
defined in section 709(b)(3) and
§1.709-2(a). In the taxable year in
which a partnership begins business, an
electing partnership may deduct an
amount equal to the lesser of the
amount of the organizational expenses
of the partnership, or $5,000 (reduced
(but not below zero) by the amount by
which the organizational expenses
exceed $50,000). The remainder of the
organizational expenses is deductible
ratably over the 180-month period
beginning with the month in which the
partnership begins business. All
organizational expenses of the
partnership are considered in
determining whether the organizational
expenses exceed $50,000, including
expenses incurred on or before October
22, 2004.

(2) Time and manner of making
election. A partnership is deemed to
have made an election under section
709(b) to amortize organizational
expenses as defined in section 709(b)(3)
and § 1.709-2(a) for the taxable year in
which the partnership begins business.
A partnership may choose to forgo the
deemed election by affirmatively
electing to capitalize its organizational
expenses on a timely filed Federal
income tax return (including
extensions) for the taxable year in which
the partnership begins business. The
election either to amortize
organizational expenses under section
709(b) or to capitalize organizational
expenses is irrevocable and applies to
all organizational expenses of the
partnership. A change in the
characterization of an item as an
organizational expense is a change in
method of accounting to which sections
446 and 481(a) apply if the partnership
treated the item consistently for two or
more taxable years. A change in the
determination of the taxable year in
which the partnership begins business
also is treated as a change in method of
accounting if the partnership amortized
organizational expenses for two or more
taxable years.

(3) Liquidation of partnership. If there
is a winding up and complete

liquidation of the partnership prior to
the end of the amortization period, the
unamortized amount of organizational
expenses is a partnership deduction in
its final taxable year to the extent
provided under section 165 (relating to
losses). However, there is no
partnership deduction with respect to
its capitalized syndication expenses.

(4) Examples. The following examples
illustrate the application of this section:

Example 1. Expenditures of $5,000 or less.
Partnership X, a calendar year taxpayer,
incurs $3,000 of organizational expenses after
October 22, 2004, and begins business on
July 1, 2011. Under paragraph (b)(2) of this
section, Partnership X is deemed to have
elected to amortize organizational expenses
under section 709(b) in 2011. Therefore,
Partnership X may deduct the entire amount
of the organizational expenses in 2011, the
taxable year in which Partnership X begins
business.

Example 2. Expenditures of more than
$5,000 but less than or equal to $50,000. The
facts are the same as in Example 1 except that
Partnership X incurs organizational expenses
of $41,000. Under paragraph (b)(2) of this
section, Partnership X is deemed to have
elected to amortize organizational expenses
under section 709(b) in 2011. Therefore,
Partnership X may deduct $5,000 and the
portion of the remaining $36,000 that is
allocable to July through December of 2011
($36,000/180 x 6 = $1,200) in 2011, the
taxable year in which Partnership X begins
business. Corporation X may amortize the
remaining $34,800 ($36,000 —$1,200 =
$34,800) ratably over the remaining 174
months.

Example 3. Subsequent change in the
characterization of an item. The facts are the
same as in Example 2 except that Partnership
X realizes in 2013 that Partnership X
incurred $10,000 for an additional
organizational expense erroneously deducted
in 2011 under section 162 as a business
expense. Under paragraph (b)(2) of this
section, Partnership X is deemed to have
elected to amortize organizational expenses
under section 709(b) in 2011, including the
additional $10,000 of organizational
expenses. Partnership X is using an
impermissible method of accounting for the
additional $10,000 of organizational
expenses and must change its method under
§ 1.446-1(e) and the applicable general
administrative procedures in effect in 2013.

Example 4. Subsequent redetermination of
year in which business begins. The facts are
the same as in Example 2 except that, in
2012, Partnership X deducted the
organizational expenses allocable to January
through December of 2012 ($36,000/180 x 12
= $2,400). In addition, in 2013 it is
determined that Partnership X actually began
business in 2012. Under paragraph (b)(2) of
this section, Partnership X is deemed to have
elected to amortize organizational expenses
under section 709(b) in 2012. Partnership X
impermissibly deducted organizational
expenses in 2011, and incorrectly determined
the amount of organizational expenses
deducted in 2012. Therefore, Partnership X is
using an impermissible method of accounting
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for the organizational expenses and must
change its method under § 1.446-1(e) and the
applicable general administrative procedures
in effect in 2013.

Example 5. Expenditures of more than
$50,000 but less than or equal to $55,000.
The facts are the same as in Example 1
except that Partnership X incurs
organizational expenses of $54,500. Under
paragraph (b)(2) of this section, Partnership
X is deemed to have elected to amortize
organizational expenses under section 709(b)
in 2011. Therefore, Partnership X may deduct
$500 ($5,000 — $4,500) and the portion of the
remaining $54,000 that is allocable to July
through December of 2011 ($54,000/180 x 6
= $1,800) in 2011, the taxable year in which
Partnership X begins business. Corporation X
may amortize the remaining $52,200
($54,000 —$1,800 = $52,200) ratably over the
remaining 174 months.

Example 6. Expenditures of more than
$55,000. The facts are the same as in
Example 1 except that Partnership X incurs
organizational expenses of $450,000. Under
paragraph (b)(2) of this section, Partnership
X is deemed to have elected to amortize
organizational expenses under section 709(b)
in 2011. Therefore, Partnership X may deduct
the amounts allocable to July through
December of 2011 ($450,000/180 X 6 =
$15,000) in 2011, the taxable year in which
Partnership X begins business. Corporation X
may amortize the remaining $435,000
($450,000 — $15,000 = $435,000) ratably over
the remaining 174 months.

(5) Effective/applicability date. This
section applies to organizational
expenses paid or incurred after August
16, 2011. However, taxpayers may apply
all the provisions of this section to
organizational expenses paid or
incurred after October 22, 2004,
provided that the period of limitations
on assessment of tax for the year the
election under paragraph (b)(2) of this
section is deemed made has not expired.

For organizational expenses paid or
incurred on or before September 8,
2008, taxpayers may instead apply
§1.709-1, as in effect prior to that date
(§1.709-1 as contained in 26 CFR part
1 edition revised as of April 1, 2008).

§1.709-1T [Removed]
m Par. 7. Section 1.709-1T is removed.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: August 9, 2011.
Emily S. McMahon,

Acting Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. 2011-20872 Filed 8-16—11; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011-0545; FRL-9447-4]
Revisions to the California State
Implementation Plan, South Coast Air

Quality Management District
(SCAQMD)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing approval of
revisions to the SCAQMD portion of the
California State Implementation Plan
(SIP). These revisions were proposed in
the Federal Register on October 5, 2010
and concern volatile organic compound
(VOC) emissions from architectural
coatings. We are approving a local rule

that regulates these emission sources
under the Clean Air Act as amended in
1990 (CAA or the Act).

DATES: Effective Date: This rule is
effective on September 16, 2011.

ADDRESSES: EPA has established docket
number EPA-R09-OAR-2011-0545 for
this action. Generally, documents in the
docket for this action are available
electronically at http://
www.regulations.gov or in hard copy at
EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed at
http://www.regulations.gov, some
information may be publicly available
only at the hard copy location (e.g.,
copyrighted material, large maps, multi-
volume reports), and some may not be
available in either location (e.g.,
confidential business information
(CBI)). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
David Grounds, EPA Region IX, (415)
972-3019, grounds.david@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.

Table of Contents

1. Proposed Action

II. Public Comments and EPA Responses
III. EPA Action

IV. Statutory and Executive Order Reviews

9 ¢ 9
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I. Proposed Action

On October 5, 2010 (75 FR 61367),
EPA proposed to approve the following
rule into the California SIP.

Local agency Rule No.

Rule title

Adopted Submitted

SCAQMD 1113

Architectural Coatings

07/13/07 03/07/08

We proposed to approve this rule
because we determined that it complied
with the relevant CAA requirements.
Our proposed action contains more
information on the rule and our
evaluation.

II. Public Comments and EPA
Responses

EPA’s proposed action provided a 30-
day public comment period. During this
period, we received comments from the
following parties.

1. Dan Pourreau and Dave Roznowski,
Lyondell Chemical; letter dated October
25, 2010.

2. David Darling, American Coatings
Association; letter dated November 3,
2010.

The comments and our responses are
summarized below.

Comment #1: Lyondell Chemical
commented that, in 2009, they
requested that EPA remove all reporting
and recordkeeping requirements for
tertiary-butyl acetate (TBAc), but has
not yet received a formal response from
EPA. Lyondell’s comment requests that
EPA respond to the 2009 request by
removing the unique tracking
requirement for TBAc and moving TBAc
to the 40 CFR 51.100(s)(1) list of exempt
compounds. Lyondell further requests
that EPA remove the proposed
recommendation to include a
recordkeeping requirement for future
Rule 1113 revisions, because this is
complicating the rule development

process and making TBAc a less
attractive VOC-compliance option than
it should be regarding Rule 1113 as well
as coatings subject to other South Coast
rules.

In support of these requests, Lyondell
states that EPA is not using the TBAc
data for modeling purposes and does
not require reporting for any other
exempt compound with “borderline”
reactivity, that TBAc has low toxicity
and negligible environmental impact,
and that reporting and tracking its
emissions does not help protect human
health or the environment. Lyondell
also states most States do not track and
report TBAc emissions. Lyondell feels
that tracking and reporting TBAc
emissions is a new and burdensome
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requirement, and that Lyondell has
provided and continues to provide
TBAC sales data by State to the EPA, so
requiring that users and the States also
report emissions is redundant, an
unnecessary bureaucratic burden, and
fraught with error.

American Coatings Association (ACA)
similarly objects to EPA’s recordkeeping
recommendations on the grounds that
the reporting and recordkeeping
requirements created in 2004
specifically for TBAc in 40 CFR
51.100(s)(5) are burdensome, arbitrary,
contrary to the goals of the CAA, and
should be rescinded.

Response #1: Similar comments were
summarized and replied to in EPA’s
final action to revise treatment of TBAc
in 40 CFR 51.100(s)(5) (See 69 FR
69298, November 29, 2004). The
comments have not provided new
information that changes EPA’s
previous response to these issues. In
addition, we note that TBAc is only
addressed in recommendations
discussed in the preamble to today’s
action. Today’s final action does not
require any revisions to South Coast’s
treatment of TBAc.

Comment #2: ACA states it is
questionable whether the Averaging
Compliance Option is an Economic
Incentive Program (EIP) as defined in
EPA’s guidance. Emissions occur during
the activity of applying coatings, which
is not regulated under Rule 1113. The
limits of Rule 1113 apply to the VOC
contents, not emissions, of coating
expressed as mass of VOC per volume
of coating, not activity level. ACA
further comments that, given the
extremely low limits of Rule 1113,
additional discounting is not feasible for
specific compliance, averaging
compliance, or a combination of the
two.

Response #2: As ACA noted, part of
the regulatory approach in architectural
coatings requires manufacturers to meet
specified VOC standards in their
products. EPA’s EIP guidance applies
broadly and is not limited to only direct
emitters of pollution. EIP is defined as
a program which may include State
established measures directed toward
stationary, area, and/or mobile sources,
to achieve emissions reductions
milestones, to attain and maintain
ambient air quality standards, and/or
provide more flexible, lower-cost
approaches to meeting environmental
goals. The Averaging Compliance
Option in Rule 1113 provides
manufacturers a more flexible and
potentially lower cost approaches to
meeting the standards. As such, Rule
1113 is an EIP. Please see page 158 of
the EIP Guidance (see http://

www.epa.gov/ttn/oarpg/t1/memoranda/

eipfin.pdf).

Comment #3: ACA states that a
shorter averaging period is not feasible
because of the complexity involved in
gathering and verifying retail sales data,
and making program adjustments to
ensure continuous compliance.

Response #3: The recommendation
was made based on the EIP guidance.
However, after a review of the
provision, we feel an averaging period
longer than 30 days is acceptable for
this rule. Therefore, we are no longer
recommending the district reduce the
averaging period to 30 days or less and
we have communicated this to the
district.

III. EPA Action

No comments were submitted that
change our assessment that the
submitted rules comply with the
relevant CAA requirements. Therefore,
as authorized in section 110(k)(3) of the
Act, EPA is fully approving these rules
into the California SIP.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““‘major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 17, 2011.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements (see section
307(b)(2)).
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List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, Volatile organic
compounds.
Dated: July 18, 2011.
Jared Blumenfeld,
Regional Administrator, Region IX.
Part 52, Chapter I, Title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraph (c)(354)(i)(A)(5) to
read as follows:

§52.220 Identification of plan.

* * * * *

(5) Rule 1113, “Architectural
Coatings,” amended on July 13, 2007.
* * * * *

[FR Doc. 201120842 Filed 8-16-11; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2010-0725; FRL—8884-4]
Fluoxastrobin; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of fluoxastrobin in
or on squash/cucumber subgroup 9B.
Arysta LifeScience North America, LLC
requested this tolerance under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective
August 17, 2011. Objections and
requests for hearings must be received
on or before October 17, 2011, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: EPA has established a
docket for this action under docket

identification (ID) number EPA-HQ-
OPP-2010-0725. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Heather Garvie, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—-0034; e-mail address:
garvie.heather@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

o Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://ecfr.gpoaccess.gov/cgi/t/
text/text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2010-0725 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before October 17, 2011. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2010-0725, by one of
the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.
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II. Summary of Petitioned-For
Tolerance

In the Federal Register of September
23, 2010 (75 FR 57942) (FRL-8845-4),
EPA issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 0F7726) by Arysta
LifeScience North America, LLC, 15401
Weston Pkwy., Suite 150, Cary, NC
27513. The petition requested that 40
CFR 180.609 be amended by
establishing a tolerance for residues of
the fungicide, fluoxastrobin, (1E)-[2-[[6-
(2-chlorophenoxy)-5-fluoro-4-
pyrimydinyl]oxylphenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, and its Z isomer, (1Z)-[2-
[[6-(2-chlorophenoxy)-5-fluoro-4-
pyrimydinylJoxy]phenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, in or on raw agricultural
commodities listed under crop squash/
cucumber subgroup 9B at 0.50 parts per
million (ppm). That notice referenced a
summary of the petition prepared by
Arysta LifeScience, North America,
LLC, the registrant, which is available in
the docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA has made
the following changes to the proposed
fluoxastrobin tolerance. A minor change
has been made to the commodity name
to conform to the Agency’s Food and
Feed Commodity Vocabulary.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. * * *”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in

section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for fluoxastrobin
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with fluoxastrobin follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Fluoxastrobin has a low order of acute
toxicity via the oral, dermal and
inhalation routes of exposure.
Fluoxastrobin is a moderate eye irritant
but is neither a dermal irritant nor a
skin sensitizer.

Fluoxastrobin appears to have mild or
low toxicity following repeated
administration in all tested species
other than the dog. In both the 90-day
and 1-year oral feeding dog studies,
there was liver toxicity in the form of
cholestasis as evidenced by
hepatocytomegaly and cytoplasmic
granular changes associated with
increased liver weight and increased
serum liver alkaline phosphatase (ALP).
In addition, several phase I and phase
II liver drug metabolizing enzymes were
induced.

In the rat and rabbit developmental
toxicity studies and the 2-generation
reproduction rat study, there was no
increased susceptibility to prenatal or
postnatal exposure to fluoxastrobin and
no effects on reproduction.

Fluoxastrobin is not acutely
neurotoxic in rats up to a single high
dose of 2,000 milligrams/kilogram/day
(mg/kg/day) or by repeated dietary
feeding in the rat subchronic
neurotoxicity screening study where the
top dose was nearly half the limit dose
of 1,000 mg/kg/day. Other studies in
rats including the subchronic, chronic
toxicity/carcinogenicity, 2-generation
reproduction, and developmental
toxicity were tested to or above the limit
dose with no indication of clinical
signs, histopathology or other signs of
toxicity that could be attributed to
neurotoxicity. Also, in both the 90-day
and 1-year dog studies, neurologic
examinations, including mental status/
behavior, gait characteristics, postural
status and reactions, and spinal/cranial

reflexes, were carried out and were
found to be within normal limits.

Fluoxastrobin is not immunotoxic
based on repeated dosing studies in rats
and mice. In the 90-day oral toxicity rat
study, there was no difference between
the controls and treated animals in
spleen cell count, macrophage activities
after phorbol myristate acetate (PMA)
stimulation and plaque-forming cell
assay after challenge with sheep
erythrocytes. Slight decreases were
noted in immunoglobulin G
concentration in the high dose males
but not females. An unacceptable
subchronic immunotoxicity study in
mice found no apparent decrease on
B-cell activated, T-cell mediated
immunoglobulin M (IgM) response to
sheep red blood cell (SRBC) at doses as
high as 2,383 mg/kg/day.

Fluoxastrobin and major metabolites
were negative in a battery of
genotoxicity tests. The carcinogenic
potential of fluoxastrobin was
adequately tested in rats and mice of
both sexes. The results demonstrated a
lack of treatment-related increase in
tumor incidence in rats or mice. There
was no mutagenicity concern and no
structure activity relationship alert. It
was concluded that there was no
incidence of carcinogenicity for
fluoxastrobin.

Specific information on the studies
received and the nature of the adverse
effects caused by fluoxastrobin as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies are discussed in the
final rule published in the Federal
Register of September 16, 2005 (70 FR
54640) (FRL-7719-9).

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
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www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for fluoxastrobin used for
human risk assessment is shown in
Table 1. of this unit.

of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect

expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://

TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR FLUOXASTROBIN FOR USE IN HUMAN HEALTH RISK
ASSESSMENT

RfD, PAD, LOC for risk
assessment

Study and

Point of departure and
toxicological effects

Exposure/scenario uncertainty/safety factors

Acute dietary (Females 13-50 | None: There was no indication of an adverse effect attributable to a single dose. An aRfD was not estab-

years of age). lished.
Acute dietary (General population | None: There was no indication of an adverse effect attributable to a single dose. An aRfD was not estab-
including infants and children). lished.

Chronic dietary (All populations) .... | NOAEL = 1.5 mg/kg/day Chronic RfD = 0.015 mg/kg/day ... | Chronic toxicity in the dog.

UFa = 10x cPAD = 0.015 mg/kg/day LOAEL = M/F 8.1/7.7 mg/kg/day
UFy = 10x based on body weight reduc-
FQPA SF = 1x tions and hepatocytomegaly

and cytoplasmic changes asso-
ciated with increased serum
liver alkaline phosphatase indic-
ative of cholestasis.

Incidental oral short-term (1 to 30 | NOAEL = 3.0 mg/kg/day .............. LOC for MOE =100 ......ccccuvrunen. 90-day subchronic dog LOAEL =

days) and intermediate-term (1 | UF5 = 10x M/F 24.8/24.2 mg/kg/day (800
to 6 months). UFy = 10x ppm) based on dose-related re-
FQPA SF = 1x ductions in net body weight

gain and food efficiency in addi-
tion to toxicity findings in the
liver (cholestasis) in both sexes,
and kidneys (increased relative
weights in females and degen-
eration of the proximal tubular
epithelium in males).

None: There were no systemic or dermal toxicity findings in a 28-day dermal toxicity study in the rat up to
the limit dose (1000 mg/kg/day) and there were no developmental or neurotoxicity concerns raised in other
studies.

Dermal short-term (1 to 30 days) ..

Dermal intermediate-term (1 to 6 | NOAEL = 3.0 mg/kg/day (dermal | LOC for MOE = 100 90-day subchronic dog LOAEL =

months).

Inhalation short-term (1 to 30
days) and intermediate-term (1
to 6 months).

absorption rate = 2.3%).

UFA = 10x
UFy = 10x
FQPA SF = 1x

NOAEL = 3.0 mg/kg/day

UFA = 10x
UFy = 10x
FQPA SF = 1x

LOC for MOE = 100

M/F 24.8/24.2 mg/kg/day (800
ppm) based on dose-related re-
ductions in net body weight
gain and food efficiency in addi-
tion to toxicity findings in the
liver (cholestasis) in both sexes,
and kidneys (increased relative
weights in females and degen-
eration of the proximal tubular
epithelium in males).

90-day subchronic dog LOAEL =
M/F 24.8/24.2 mg/kg/day (800
ppm) based on dose-related re-
ductions in net body weight
gain and food efficiency in addi-
tion to toxicity findings in the
liver (cholestasis) in both sexes,
and kidneys (increased relative
weights in females and degen-
eration of the proximal tubular
epithelium in males).

Cancer (Oral, dermal, inhalation) .. | Classification: “Not likely to be carcinogenic to humans.”

UFA = extrapolation from animal to human (interspecies). UFy = potential variation in sensitivity among members of the human population
(intraspecies). UF., = use of a LOAEL to extrapolate a NOAEL. UFs - use of a short-term study for long-term risk assessment. UFpg = to account
for the absence of data or other data deficiency. FQPA SF = Food Quality Protection Act Safety Factor. PAD = population adjusted dose (a =
acute, ¢ = chronic). RfD = reference dose. MOE = margin of exposure. LOC = level of concern.
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C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to fluoxastrobin, EPA
considered exposure under the
petitioned-for tolerance as well as all
existing fluoxastrobin tolerances in 40
CFR 180.609. EPA assessed dietary
exposures from fluoxastrobin in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

No such effects were identified in the
toxicological studies for fluoxastrobin;
therefore, a quantitative acute dietary
exposure assessment is unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the United States Department of
Agriculture (USDA) 1994-1996 and
1998 Continuing Surveys of Food Intake
by Individuals (CSFII). As to residue
levels in food, EPA conducted a
conservative dietary exposure
assessment for fluoxastrobin. The
assumptions of this dietary assessment
included tolerance level residues and
100 percent crop treated (PCT).

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that fluoxastrobin does not
pose a cancer risk to humans. Therefore,
a dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

2. Dietary exposure from drinking
water. Based on laboratory studies,
fluoxastrobin persists in soils for several
months to several years and is slightly
to moderately mobile in soil.

The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for fluoxastrobin in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
fluoxastrobin. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
fluoxastrobin for chronic exposures for
non-cancer assessments are estimated to
be 52.9 parts per billion (ppb) for
surface water and 0.23 ppb for ground

water. Modeled estimates of drinking
water concentrations were directly
entered into the dietary exposure model.
For chronic dietary risk assessment, the
water concentration of value 53 ppb was
used to assess the contribution to
drinking water.

3. From non-dietary exposure. The
term ‘“residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Fluoxastrobin is currently registered for
the following uses that could result in
residential exposures: Spot treatment
and/or broadcast control of diseases on
turf, including lawns and golf courses.
EPA assessed residential exposure using
the following assumptions: Because of
the potential for application four times
per year, exposure duration is expected
to be short-term and intermediate-term.
A short-term dermal endpoint was not
identified; therefore, only intermediate-
term dermal risks as well as short-and
intermediate-term inhalation risks were
assessed. Homeowner residential
applicators are expected to be adults.

There is also the potential for
homeowners and their families (of
varying ages) to be exposed as a result
of entering areas that have previously
been treated with fluoxastrobin.
Exposure might occur on areas such as
lawns used by children or recreational
areas such as golf courses used by adults
and youths. Potential routes of exposure
include dermal (adults and children)
and incidental oral ingestion (children).
Since no acute hazard has been
identified, an assessment of episodic
granular ingestion was not conducted.
While it is assumed that most
residential use will result in short-term
(1 to 30 days) post-application
exposures, it is believed that
intermediate-term exposures (greater
than 30 days up to 180 days) are also
possible. Further information regarding
EPA standard assumptions and generic
inputs for residential exposures may be
found at: http://www.epa.gov/
pesticides/trac/science/trac6a05.pdyf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
““available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found fluoxastrobin to
share a common mechanism of toxicity
with any other substances, and

fluoxastrobin does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that fluoxastrobin does not
have a common mechanism of toxicity
with other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at http:/
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
The toxicity database for fluoxastrobin,
including acceptable developmental
toxicity studies in rats and rabbits, as
well as a 2-generation reproductive
toxicity study, provides no indication of
prenatal and/or postnasal sensitivity.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
fluoxastrobin is complete except for a
functional immunotoxicity study as
required by the recent changes to the
pesticide data requirements. The
Agency does have an immunotoxicity
study for fluoxastrobin but it has
deficiencies that make it unacceptable at
this time. Nonetheless, the Agency does
not believe that conducting a new
immunotoxicity study will result in a
lower NOAEL than the regulatory dose
for risk assessment. First, the available
data do not indicate that fluoxastrobin
results in primary immune system
effects; a NOAEL for decreased spleen
weight in the absence of
histopathological findings (male rats)
was 53 mg/kg/day. Secondly, no
apparent decrease in B-cell activated, T-
cell mediated IgM response to SRBC
was seen in mice at doses as high as
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2,383 mg/kg/day. The Agency therefore
believes that no additional safety factor
is needed to account for the lack of this
study, but the registrant will be required
to upgrade it.

ii. There is no indication that
fluoxastrobin is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. There is no evidence that
fluoxastrobin results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2-generation
reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The chronic dietary food exposure
assessment utilized tolerance-level
residues and 100 PCT information for
all commodities. Use of these screening-
level assessment values helps ensure
that chronic exposures and risks will
not be underestimated. EPA
additionally made conservative
(protective) assumptions in the ground
and surface water modeling used to
assess exposure to fluoxastrobin in
drinking water. EPA used similarly
conservative assumptions to assess
residential post-application exposure of
children as well as incidental oral
exposure of toddlers to fluoxastrobin.
These assessments will not
underestimate the exposure and risks
posed by fluoxastrobin.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the aPAD and cPAD. For
linear cancer risks, EPA calculates the
lifetime probability of acquiring cancer
given the estimated aggregate exposure.
Short-, intermediate-, and chronic-term
risks are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, fluoxastrobin is not
expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to fluoxastrobin
from food and water will utilize 47% of
the cPAD for children (1-2 years old),

the population group receiving the
greatest exposure. Based on the
explanation in Unit II.C.3., regarding
residential use patterns, chronic
residential exposure to residues of
fluoxastrobin is not expected.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure take into account short- and
intermediate-term residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level). Fluoxastrobin is
currently registered for uses that could
result in both short- and intermediate-
term residential exposure, and the
Agency has determined that it is
appropriate to aggregate chronic
exposure through food and water with
short- and intermediate-term residential
exposures of adults and children to
fluoxastrobin. Because all short- and
intermediate-term quantitative hazard
assessments (via the dermal and
incidental oral routes) for fluoxastrobin
are based on the same endpoint, a
screening-level, conservative aggregate
risk assessment was conducted that
combined the short-term incidental oral
and intermediate-term exposure
estimates (i.e., the highest exposure
estimates) in the risk assessments for
adults. The Agency believes that most
residential exposure will be short-term,
based on the use pattern.

There is potential short- and
intermediate-term exposure to
fluoxastrobin via the dietary (which is
considered background exposure) and
residential (which is considered
primary) pathways. For adults, these
pathways lead to exposure via the oral
(background), and dermal and
inhalation (primary) routes. For
children, these pathways lead to
exposure via the oral (background), and
incidental oral and dermal (primary)
routes.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short- and intermediate-term
food, water, and residential exposures
result in aggregate MOEs of 630 for
adults; 170 for children (1-2 years old).
Because EPA’s level of concern for
fluoxastrobin is a MOE of 100 or below,
these MOEs are not of concern.

4. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
fluoxastrobin is not expected to pose a
cancer risk to humans.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children

from aggregate exposure to fluoxastrobin
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(liquid chromatography/mass
spectrometry/mass spectrometry) is
available to enforce the tolerance
expression. Method No. 00604 is
available for plant commodities and
Method No. 00691 is available for
animal commodities. The method may
be requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—-2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

There are currently no established
Mexican, Canadian, or Codex maximum
residue limits (MRLs) or tolerances for
fluoxastrobin on the squash/cucumber
subgroup 9B.

C. Revisions to Petitioned-For
Tolerances

EPA converted “crop subgroup 9B
squash/cucumbers” to “squash/
cucumber subgroup 9B” to conform it to
the Agency’s Food and Feed Commodity
Vocabulary.

V. Conclusion

Therefore, a tolerance is established
for residues of fluoxastrobin, (1E)-[2-[[6-
(2-chlorophenoxy)-5-fluoro-4-
pyrimydinyl]oxylphenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, and its Z isomer, (1Z)-[2-
[[6-(2-chlorophenoxy)-5-fluoro-4-
pyrimydinyl]oxylphenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, including its metabolites
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and degradates, in or on squash/
cucumber subgroup 9B at 0.50 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or Tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or Tribal governments,
on the relationship between the national
government and the States or Tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled Federalism (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
9, 2000) do not apply to this final rule.
In addition, this final rule does not

impose any enforceable duty or contain
any unfunded mandate as described
under Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 10, 2011.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is

amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.609 is amended by
alphabetically adding the following
commodity to the table in paragraph
(a)(1) to read as follows:

§180.609 Fluoxastrobin; tolerances for
residues.

(a) General. (1) * * *

. Parts per
Commodity million
Squash/cucumber subgroup 9B 0.50

* * * * *

[FR Doc. 2011-20835 Filed 8—-16—11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2010-0621; FRL-8882-7]
Metconazole; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of metconazole
in or on the bushberry subgroup 13-07B
and the tuberous and corm vegetable
subgroup 1C. The Interregional Research
Project No. 4 (IR-4) requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).

DATES: This regulation is effective
August 17, 2011. Objections and
requests for hearings must be received
on or before October 17, 2011, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2010-0621. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Andrew Ertman, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—9367; e-mail address:
ertman.andrew@epa.gov.
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SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I Get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://ecfr.gpoaccess.gov/cgi/t/
text/text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl. To access the
harmonized test guidelines referenced
in this document electronically, please
go http://www.epa.gov/ocspp and select
“Test Methods and Guidelines.”

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2010-0621 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before October 17, 2011. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2010-0621, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of September
8, 2010 (75 FR 54629) (FRL-8843-3),
EPA issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 0E7743) by
Interregional Research Project Number 4
(IR—4) Project Headquarters, Rutgers,
The State University of New Jersey, 500
College Road East, Suite 201 W,
Princeton, NJ 08450. The petition
requested that 40 CFR 180.617 be
amended by establishing tolerances for
residues of the fungicide metconazole,
5-[(4-chlorophenyl)-methyl]-2,2-
dimethyl-1-(1 H -1,2,4-triazol-1-
ylmethyl) cyclopentanol), measured as
the sum of cis- and trans isomers, in or
on bushberry subgroup 13-07B at 0.35
parts per million (ppm); and tuberous
and corm vegetable subgroup 1C at 0.02
ppm. That notice referenced a summary
of the petition prepared by Valent, the
registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA has
modified the levels at which tolerances
are being established for the tuberous
and corm vegetables subgroup 1C and

the bushberry subgroup 13—07B.
Additionally, the commodity definition
for the tuberous and corm vegetables
subgroup 1C is being corrected. The
reasons for these changes are explained
in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. * * *”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for metconazole
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with metconazole follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Acute oral and dermal toxicities to
metconazole are moderate, while acute
inhalation toxicity is low. Metconazole
is a moderate eye irritant and a mild
skin irritant. It is not a skin sensitizer.
The liver is the primary target organ in
the mouse, rat and dog following oral
exposure to metconazole via subchronic
or chronic exposure durations.
Developmental studies in rats and
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rabbits show some evidence of
developmental effects, but only at dose
levels that are maternally toxic.
Metconazole did not demonstrate the
potential for neurotoxicity in the four
species (mouse, rat, dog and rabbit)
tested. Metconazole is considered non-
genotoxic and liver tumors seen in a
chronic mouse study appear to have
been formed via a mitogenic mode of
action and therefore, metconazole is
classified as “not likely to be
carcinogenic to humans’ at levels that
do not cause mitogenesis. There was no
evidence of immunotoxicity at dose
levels that produced systemic toxicity.
No immunotoxic effects are evident for
metconazole at dose levels as high as 52
milligrams/kilogram/day (mg/kg/day) in
rats, which is 12 times higher than the
chronic dietary point of departure (4.3
mg/kg/day). Metconazole did not
demonstrate neurotoxicity in the
subchronic neurotoxicity study or the
other submitted studies including acute,
subchronic and chronic studies in
several species, developmental toxicity
studies in the rat and rabbit and a 2-
generation reproduction study in the rat.
No effects were noted on brain weights

and no clinical signs possibly related to
neurotoxicity were noted up to and
including the high doses in all studies.

Specific information on the studies
received and the nature of the adverse
effects caused by metconazole as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in docket ID
number EPA-HQ-OPP-2010-0621 on
pages 44-50 of the document titled
“Metconazole: Human Health Risk
Assessment for Proposed Uses on
Tuberous and Corm Vegetables
Subgroup 1C and Bushberry Subgroup
13-07B.”

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern (LOC) to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation

of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for metconazole used for
human risk assessment is shown in
Table 1 of this unit.

TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR METCONAZOLE FOR USE IN HUMAN HEALTH RISK

ASSESSMENT

Exposure/scenario

Point of departure and
uncertainty/safety factors

RfD, PAD, LOC for
risk assessment

Study and toxicological effects

Acute Dietary (General Population,
including Infants and Children).

An appropriate dose/endpoint attributable to a single dose was not observed in the available oral toxicity
studies reviewed.

Acute dietary (Females 13-49

years of age). UFA = 10x aPAD = 0.12 mg/kg/day
UFH = 10x
FQPA SF = 1x
Chronic dietary (All populations) .... | NOAEL = 4.3 mg/kg/day .............. Chronic RfD = 0.04 mg/kg/day .....
UFA = 10x cPAD = 0.04 mg/kg/day
UFy = 10x
FQPA SF = 1x

Incidental oral short-term (1 to 30

days). UFA = 10x
UFH = 10x
FQPA SF = 1x

Incidental oral intermediate-term (1

to 6 months). UFA = 10x
UF]-[ = 10x
FQPA SF = 1x
Inhalation short-term (1 to 30 | NOAEL= 9.1 mg/kg/day ................ LOC for MOE =100 ...
days). UFA = 10x
UFH = 10x
FQPA SF = 1x

NOAEL = 12 mg/kg/day

NOAEL = 9.1 mg/kg/day

NOAEL= 6.4 mg/kg/day ................

LOC for MOE = 100

LOC for MOE = 100

Acute RfD = 0.12 mg/kg/day

Developmental toxicity in rats:
LOAEL = 30 mg/kg/day based
on increases in skeletal vari-
ations.

Chronic oral toxicity study in rats:
LOAEL = 13.1 mg/kg/day based
on increased liver Males (M)
weights and associated
hepatocellular lipid vacuolation
(M) and centrilobular hyper-
trophy (M). Similar effects were
observed in Females (F) at 54
mg/kg/day, plus increased
spleen weight.

28-Day oral toxicity study in rats:
LOAEL = 90.5 mg/kg/day based
on decreased body weight (M),
increased liver and kidney
weight and hepatocellular hy-
pertrophy and vacuolation (M/
F).

90-Day oral toxicity study in rats:
LOAEL = 19.2 mg/kg/day based
on increased spleen wt (F) and
hepatic vacuolation (M).

28-Day oral toxicity study in rats:
LOAEL = 90.5 mg/kg/day based
on decreased body weight (M),
increased liver and kidney
weight and hepatocellular hy-
pertrophy and vacuolation (M/
F).
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TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR METCONAZOLE FOR USE IN HUMAN HEALTH RISK

ASSESSMENT—Continued

Exposure/scenario

Point of departure and
uncertainty/safety factors

RfD, PAD, LOC for
risk assessment

Study and toxicological effects

Inhalation (1 to 6 months) ..............

NOAEL= 6.4 mg/kg/day ................

UFA = 10x
UFH = 10x
FQPA SF = 1x

LOC for MOE = 100

90-Day oral toxicity study in rats:
LOAEL = 19.2 mg/kg/day based
on increased spleen wt (F) and
hepatic vacuolation (M).

Cancer (Oral, dermal, inhalation) ..

Classification: “Not likely to be Carcinogenic to Humans.”

UF A =extrapolation from animal to human (interspecies). UFy=potential variation in sensitivity among members of the human population
(intraspecies). FQPA SF=Food Quality Protection Act Safety Factor. PAD =population adjusted dose (a=actue, c=chronic). RfD=reference
dose. MOE =margin of exposure. LOC =level of concern.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to metconazole, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing metconazole tolerances in 40
CFR 180.617. EPA assessed dietary
exposures from metconazole in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

No such effects were identified in the
toxicological studies for metconazole for
the general U.S. population including
infants and children; therefore, a
quantitative acute dietary exposure
assessment is unnecessary for these
population subgroups. However, such
effects were identified for metconazole
for females 13—49 years of age. In
estimating acute dietary exposure, EPA
used food consumption information
from the United States Department of
Agriculture (USDA) 1994—-1996 and
1998 Nationwide Continuing Surveys of
Food Intake by Individuals (CSFII). As
to residue levels in food, EPA assumed
that metconazole residues are present in
all registered and proposed food
commodities at tolerance levels and that
100% of the crops were treated.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
CSFII. As to residue levels in food, EPA
assumed that metconazole residues are
present in all registered and proposed
food commodities at tolerance levels
and that 100% of the crops were treated.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that metconazole does not
pose a cancer risk to humans. Therefore,
a dietary exposure assessment for the

purpose of assessing cancer risk is
unnecessary.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for metconazole in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
metconazole. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefedi/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models the estimated drinking
water concentrations (EDWCs) of
metconazole for acute exposures are
estimated to be 45.48 parts per billion
(ppb) for surface water and 0.064 ppb
for ground water. For chronic exposures
for non-cancer assessments they are
estimated to be 38.16 ppb for surface
water and 0.064 ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 45.48 ppb was
used to assess the contribution to
drinking water.

For chronic dietary risk assessment,
the water concentration of value 38.16
ppb was used to assess the contribution
to drinking water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Metconazole is currently registered for
the following uses that could result in
residential exposures: Turf and
ornamentals. EPA assessed residential
exposure using the following
assumptions: Adults, adolescents, and
children may be exposed to

metconazole from its currently
registered uses on turf and ornamentals.
No dermal toxicity endpoints for short-
and intermediate-term durations were
identified up to the limit dose.
Therefore, only residential handler and
postapplication inhalation exposures for
adults, and residential post-application
incidental oral exposures for children
have been assessed. For adults applying
metconazole to turf, short- and
intermediate-term exposures were
assessed for mixer/loader/applicators
with a low pressure handwand sprayer.
Post-application risks to children
following the application of
metconazole to home lawns were
calculated for short- and intermediate-
term incidental oral exposures. Further
information regarding EPA standard
assumptions and generic inputs for
residential exposures may be found at
http://www.epa.gov/pesticides/trac/
science/trac6a05.pdyf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“‘available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Metconazole is a member of the
triazole-containing class of pesticides.
Although conazoles act similarly in
plants (fungi) by inhibiting ergosterol
biosynthesis, there is not necessarily a
relationship between their pesticidal
activity and their mechanism of toxicity
in mammals. Structural similarities do
not constitute a common mechanism of
toxicity. Evidence is needed to establish
that the chemicals operate by the same,
or essentially the same, sequence of
major biochemical events. In conazoles,
however, a variable pattern of
toxicological responses is found. Some
are hepatotoxic and hepatocarcinogenic
in mice. Some induce thyroid tumors in
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rats. Some induce developmental,
reproductive, and neurological effects in
rodents. Furthermore, the conazoles
produce a diverse range of biochemical
events including altered cholesterol
levels, stress responses, and altered
DNA methylation. It is not clearly
understood whether these biochemical
events are directly connected to their
toxicological outcomes. Thus, there is
currently no evidence to indicate that
conazoles share common mechanisms of
toxicity and EPA is not following a
cumulative risk approach based on a
common mechanism of toxicity for the
conazoles. For information regarding
EPA’s procedures for cumulating effects
from substances found to have a
common mechanism of toxicity, see
EPA’s Web site at http://www.epa.gov/
pesticides/cumulative.

Metconazole is a triazole-derived
pesticide. Triazole-derived pesticides
can form the common metabolite, 1,2,4-
triazole and three triazole conjugates
(triazole alanine, triazole acetic acid,
and triazolylpyruvic acid). To support
existing tolerances and to establish new
tolerances for triazole-derivative
pesticides, including metconazole, EPA
conducted a human health risk
assessment for exposure to 1,2,4-
triazole, triazole alanine, and triazole
acetic acid resulting from the use of all
current and pending uses of any
triazole-derived fungicide. The risk
assessment is a highly conservative,
screening-level evaluation in terms of
hazards associated with common
metabolites (e.g., use of a maximum
combination of uncertainty factors) and
potential dietary and non-dietary
exposures (i.e., high end estimates of
both dietary and non-dietary exposures).
In addition, the Agency retained the
additional 10X FQPA SF for the
protection of infants and children. The
assessment included evaluations of risks
for various subgroups, including those
comprised of infants and children. The
Agency’s risk assessment can be found
in the propiconazole reregistration
docket at http://www.regulations.gov,
Docket Identification Number EPA-HQ—
OPP- 2005-0497 and an update to
assess the addition of the commodities
included in this action may be found in
docket ID number EPA-HQ-OPP-2010—
0621 in the document titled “Common
Triazole Metabolites: Updated Aggregate
Human Health Risk Assessment To
Address Tolerance Petitions for
Metconazole.”

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of

safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA SF. In applying this provision,
EPA either retains the default value of
10X, or uses a different additional safety
factor when reliable data available to
EPA support the choice of a different
factor.

2. Prenatal and postnatal sensitivity.
Acceptable developmental toxicity
studies are available in the rat and
rabbit as well as a 2-generation
reproductive toxicity study in the rat.
There is no evidence of susceptibility
following in utero exposure in the
rabbit. In the rat there is qualitative
evidence of susceptibility, however the
concern is low since the developmental
effects are characterized as variations
(not malformations), occur in the
presence of maternal toxicity, the
NOAELs are well defined, and the dose/
endpoint is used for acute dietary risk
assessment for the sensitive population.
There is no evidence of increased
susceptibility in the offspring based on
the result of the 2-generation
reproduction study.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1x. That decision is
based on the following findings:

i. The toxicity database for
metconazole is complete except for a
neurotoxicity study. Changes to 40 CFR
180.158 make the acute neurotoxicity
testing (OPPTS Guideline 870.6200)
required for pesticide registration.
Although this study is not yet available
for metconazole, the available data do
not show any evidence of neurotoxicity.
Metconazole did not demonstrate
neurotoxicity in the subchronic
neurotoxicity study or the other
submitted studies including acute,
subchronic and chronic studies in
several species, developmental toxicity
studies in the rat and rabbit and a 2-

generation reproduction study in the rat.

No effects were noted on brain weights
and no clinical signs possibly related to
neurotoxicity were noted up to and
including the high doses in all studies.
Therefore, EPA does not believe that
conducting the acute neurotoxicity
study will result in an endpoint lower
than the ones used in risk assessment
for metconazole. Consequently, an
additional database uncertainty factor
does not need to be applied.

ii. There is no evidence of
susceptibility following in utero
exposure in the rabbit. In the rat there
is qualitative evidence of susceptibility,
however the concern is low since the
developmental effects are characterized
as variations (not malformations), occur
in the presence of maternal toxicity, the
NOAELs are well defined, and the dose/
endpoint is used for acute dietary risk
assessment for the sensitive population.
There is no evidence of increased
susceptibility in the offspring based on
the result of the 2-generation
reproduction study.

iii. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 percent
crop treated and tolerance-level
residues. EPA made conservative
(protective) assumptions in the ground
and surface water modeling used to
assess exposure to metconazole in
drinking water. EPA used similarly
conservative assumptions to assess
postapplication exposure of children as
well as incidental oral exposure of
toddlers. These assessments will not
underestimate the exposure and risks
posed by metconazole.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the aPAD and cPAD). For
linear cancer risks, EPA calculates the
lifetime probability of acquiring cancer
given the estimated aggregate exposure.
Short-, intermediate-, and chronic-term
risks are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
metconazole will occupy 3.8% of the
aPAD for females 13—49, the only
population subgroup of concern.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to metconazole
from food and water will utilize 12.6%
of the cPAD for children 1-2 years old,
the population group receiving the
greatest exposure. Based on the
explanation in Unit III.C.3., regarding
residential use patterns, chronic
residential exposure to residues of
metconazole is not expected.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account short- and
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intermediate-term residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

Metconazole is currently registered
for uses that could result in short- and
intermediate-term residential exposure,
and the Agency has determined that it
is appropriate to aggregate chronic
exposure through food and water with
short- and intermediate-term residential
exposures to metconazole.

Using the exposure assumptions
described in this unit for short- and
intermediate-term exposures, EPA has
concluded, that the short-and
intermediate-term aggregate MOEs from
dietary exposure (food + drinking water)
and non-occupational/residential
handler exposure (inhalation) for adults
are 1,700 for both.

The short-and intermediate-term
aggregate MOEs from dietary exposure
(food + drinking water) and non-
occupational/residential post-
application exposure (incidental oral)
for children 1-2 years old are 420 and
460, respectively. Because EPA’s level
of concern for metconazole is a MOE of
100 or below, these MOEs are not of
concern.

4. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
metconazole is not expected to pose a
cancer risk to humans.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population or to infants and children
from aggregate exposure to metconazole
residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

An adequate gas chromatography
method with nitrogen-phosphorus-
detection (GC/NPD) is available for data
collection and enforcement of tolerances
for residues of metconazole parent
isomers (cis- and trans-metconazole) in
plant commodities based on Valent
Method RM—41C-1, “Determination of
cis and trans-Metconazole in Crops.”
An adequate high performance liquid
chromatography (HPLC) method is
available for data collection and
enforcement of tolerances for residues of
1,2,4-triazole (T), triazole alanine (TA),
and triazole acetic acid (TAA). The
methods may be requested from: Chief,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

The Codex has not established a MRL
for metconazole on potato or blueberry
or the respective crop subgroups.

C. Revisions to Petitioned-For
Tolerances

IR—4 proposed establishing tolerances
on the bushberry subgroup 13-07B at
0.35 ppm and the tuberous and corm
vegetable subgroup 1C at 0.02 ppm.
Upon review, these levels are being
revised to 0.40 ppm and 0.04 ppm,
respectively. EPA used the tolerance
spreadsheet in the Agency’s Guidance
for Setting Pesticide Tolerances Based
on Field Trial Data to determine the
appropriate tolerance level for
bushberries. The tolerance spreadsheet
was not used to calculate the tolerance
for tuberous and corm vegetables
because residues in potatoes were below
the LOQ (< 0.04 ppm). The proposed
tolerance of 0.02 ppm for tuberous and
corm vegetables is too low. The
tolerance should be established at 0.04
ppm, reflecting the combined LOQs of
the metconazole enforcement method of
0.02 ppm for each of the cis- and trans-
isomers of metconazole. Also, the
correct commodity definition for
tuberous and corm vegetables subgroup
1C is “Vegetable, tuberous and corm,
subgroup 1C”" and is being changed
accordingly. Finally, EPA has revised
the tolerance expression in paragraph
(a)(1) to clarify:

1. That, as provided in FFDCA section
408(a)(3), the tolerance covers
metabolites and degradates of
metconazole not specifically mentioned;
and

2. That compliance with the specified
tolerance levels is to be determined by
measuring only the specific compounds
mentioned in the tolerance expression.

Because the tolerance expressions in
paragraphs (a)(1) and (a)(2) are now
identical, EPA is combining (a)(1) and
(a)(2) into a newly designated paragraph
(a) and placing all the commodities from
these two paragraphs into a single table.

V. Conclusion

Therefore, tolerances are established
for residues of metconazole, 5-[(4-
chlorophenyl)-methyl]-2,2-dimethyl-1-
(1H-1,2,4-triazol-1-
ylmethyl)cyclopentanol, measured as
the sum of cis- and trans- isomers, in or
on the bushberry subgroup 13-07B at
0.40 ppm, and vegetable, tuberous and
corm, subgroup 1C at 0.04 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, Aprﬂ 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
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on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 9, 2011.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.617 is amended by
revising paragraph (a) to read as follows:

§180.617 Metconazole; tolerances for
residues.

(a) General. Tolerances are
established for residues of metconazole,
including its metabolites and
degradates, in or on the commodities in
the following table. Compliance with
the tolerance levels specified below is to
be determined by measuring only
metconazole [5-[(4-
chlorophenyl)methyl]-2,2-dimethyl-1-
(1H-1,2,4-triazol-1-
ylmethyl)cyclopentanol] as the sum of
its cis- and trans-isomers in or on the
following commodities:

: Parts per
Commodity miIIiopn
Almond, hulls ..........ccceeeeveinnnnns 4.0
Bananal ........cccoiiiiiiiieieee 0.1
Barley, grain . 2.5
Barley, hay .... 7.0
Barley, straw . 7.0
Beet, sugar, dried pulp .. 0.70
Beet, sugar, molasses ... 0.08
Beet, sugar, roots .................... 0.07
Bushberry subgroup 13-07B .... 0.40
Canola seed ......ccccceecveeneenneens 0.04
Cattle, meat byproducts ... 0.04
Corn, field, forage .......ccccceeueene 3.0
Corn, field, grain .......c.cccceeeeene 0.02
Corn, field, stover ... 45
Corn, pop, grain ...... 0.02
Corn, pop, stover ........ 4.5
Corn, sweet, forage 3.0
Corn, sweet, kernel plus cob
with husks removed .............. 0.01
Corn, sweet, stover ....... 4.5
Cotton, gin byproducts ..... 8.0
Cotton, undelinted seed ... 0.25
EQQ .o, 0.04
Fruit, stone, group 12 .... 0.20
Goat, meat byproducts ............. 0.04
Grain, aspirated grain fractions 7.0
Horse, meat byproducts ........... 0.04
Nut, tree, group 14 ..o 0.04
Oat, grain 1.0
Oat, hay 17
Oat, straw ......ccccveeeeeeieiiieeee. 6.0
Peanut .....cccooiiiiiniiiie, 0.04
Peanut, refined oil 0.05
Pistachio .............. 0.04
Rye, grain .. 0.25
Rye, straw ........ccocveereeen. 14
Sheep, meat byproducts .. 0.04
Soybean, forage ............... 3.0
Soybean, hay .... 6.0
Soybean, hulls .. 0.08
Soybean, seed ........c.cceveerienne 0.05
Vegetable, tuberous and corn,
subgroup 1C .... 0.04
Wheat, grain ..... 0.15
Wheat, hay ......ccccceeveenne 16
Wheat, milled byproducts ......... 0.20
Wheat, straw .........ccccceeeeeeiinnns 18
1No U.S. registration as of August 30, 2006.

* * * * *
[FR Doc. 2011-20841 Filed 8-16-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2011-0481; FRL-8874-9]
Thiamethoxam; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of thiamethoxam
in or on peanut; peanut, hay; peanut,
meal; alfalfa, forage; alfalfa, hay; and in
food/feed commodities in food/feed
handling establishments. Syngenta Crop
Protection, Inc. requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).

DATES: This regulation is effective
August 17, 2011. Objections and
requests for hearings must be received
on or before October 17, 2011, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: This final rule addresses
three petitions for tolerances. EPA has
established a docket under docket
identification (ID) number EPA-HQ-
OPP-2011-0481 which contains only
this final rule and is a summary docket
used to lead the user to the individual
docket established for each of the three
petitions for tolerances addressed in this
final rule: EPA-HQ-OPP-2010-0041
(peanut), EPA-HQ-OPP-2010-0324
(alfalfa), EPA-HQ-OPP-2010-0602
(food/feed commodities in food/feed
handling establishments). The user
should look in the individual dockets to
view the previous Federal Register
publications and supporting documents
for each tolerance petition. All
documents in the docket are listed in
the docket index available at hitp://
www.regulations.gov. Although listed in
the index, some information is not
publicly available, e.g., Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available in the electronic
docket at http://www.regulations.gov,
or, if only available in hard copy, at the
OPP Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
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Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT: Julie
Chao, Registration Division (7505P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308-8735; e-mail address:
chao.julie@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site http://ecfr.gpoaccess.gov/cgi/t/text/
text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2011-0481 (summary docket) or
the individual docket for a specific new

use: EPA-HQ-OPP-2010-0041
(peanut), EPA-HQ-OPP-2010-0324
(alfalfa), or EPA-HQ-OPP-2010-0602
(food/feed commodities in food/feed
handling establishments) in the subject
line on the first page of your
submission. All objections and requests
for a hearing must be in writing, and
must be received by the Hearing Clerk
on or before October 17, 2011.
Addresses for mail and hand delivery of
objections and hearing requests are
provided in 40 CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2011-0481 (summary
docket) or the individual docket for a
specific new use: EPA-HQ-OPP-2010—
0041 (peanut), EPA-HQ-OPP-2010—-
0324 (alfalfa), -HQ-OPP—2010-0602
(food/feed commodities in food/feed
handling establishments) by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

¢ Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-For
Tolerance

This final rule addresses three
petitions for tolerances.

1. Peanut. In the Federal Register of
March 24, 2010 (75 FR 14154) (FRL—
8815—6), EPA issued a notice pursuant
to section 408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 9F7657) by
Syngenta Crop Protection, Inc., P.O. Box
18300, Greensboro, NC 27419. The
petition requested that 40 CFR 180.565
be amended by establishing tolerances
for residues of the insecticide

thiamethoxam, 3-[(2-chloro-5-
thiazolyl)methyl]tetrahydro-5-methyl-N-
nitro-4H-1,3,5-oxadiazin-4-imine and its
metabolite, N-(2-chloro-thiazol-5-
ylmethyl)-N"-methyl-N"-nitro-guanidine,
in or on peanut at 0.05 parts per million
(ppm) and peanut hay at 0.25 ppm. That
notice referenced a summary of the
petition prepared by Syngenta Crop
Protection, Inc., the registrant, which is
available in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

Based upon review of the data
supporting the petition, EPA has
determined that a tolerance must also be
established for peanut meal at 0.15 ppm.
The reasons for this change are
explained in Unit IV.D.

2. Alfalfa. In the Federal Register of
June 8, 2010 (75 FR 32463) (FRL-8827—
5), EPA issued a notice pursuant to
section 408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 0F7707) by
Syngenta Crop Protection, Inc., P.O. Box
18300, Greensboro, NC 27419. The
petition requested that 40 CFR 180.565
be amended by establishing tolerances
for residues of the insecticide
thiamethoxam, 3-[(2-chloro-5-
thiazolyl)methyl]tetrahydro-5-methyl-N-
nitro-4H-1,3,5-oxadiazin-4-imine and its
metabolite, N-(2-chloro-thiazol-5-
ylmethyl)-N'-methyl-N"-nitro-guanidine,
in or on alfalfa, forage at 0.05 ppm and
alfalfa, hay at 0.12 ppm. That notice
referenced a summary of the petition
prepared by Syngenta Crop Protection,
Inc., the registrant, which is available in
the docket, http://www.regulations.gov.
One comment was received from a
private citizen who opposes any
pesticide that leaves a residue on food.
The Agency has received this same
comment from this commenter on
numerous previous occasions and
rejects it for reasons previously stated.
70 FR 1349, 1354 (January 7, 2005).

3. Food/feed commodities in food/
feed handling establishments. In the
Federal Register of June 22, 2011 (76 FR
36479) (FRL-8878-1), EPA issued a
notice pursuant to section 408(d)(3) of
FFDCA, 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 0F7734) by Syngenta Crop
Protection, Inc., P.O. Box 18300,
Greensboro, NC 27419. The petition
requested that 40 CFR 180.565 be
amended by establishing tolerances for
residues of the insecticide
thiamethoxam, 3-[(2-chloro-5-
thiazolyl)methyl]tetrahydro-5-methyl-N-
nitro-4H-1,3,5-oxadiazin-4-imine and its
metabolite, N-(2-chloro-thiazol-5-
ylmethyl)-N-methyl-N'-nitro-guanidine,
in or on food commodities and feed
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commodities (other than those covered
by a higher tolerance as a result of use
on growing crops) in food/feed handling
establishments at 0.01 ppm. That notice
referenced a summary of the petition
prepared by Syngenta Crop Protection,
Inc., the registrant, which is available in
the docket, http://www.regulations.gov.
One comment was received from a
private citizen who opposes any
pesticide that leaves a residue on food.
The Agency has received this same
comment from this commenter on
numerous previous occasions and
rejects it for reasons previously stated.
70 FR 1349, 1354 (January 7, 2005).

Based upon review of the data
supporting the petition, EPA has
determined that the tolerance for food
commodities and feed commodities
(other than those covered by a higher
tolerance as a result of use on growing
crops) in food/feed handling
establishments be raised to 0.02 ppm.
The reasons for this change are
explained in Unit IV.D.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. * * *”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for thiamethoxam
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with thiamethoxam follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Thiamethoxam shows toxicological
effects primarily in the liver, kidney,
testes, and hematopoietic system. In
addition, developmental neurological
effects were observed in rats. This
developmental effect is being used to
assess risks associated with acute
exposures to thiamethoxam, and the
liver and testicular effects are the bases
for assessing longer term exposures.
Although thiamethoxam causes liver
tumors in mice, the Agency has
classified thiamethoxam as “not likely
to be carcinogenic to humans” based on
convincing evidence that a non-
genotoxic mode of action for liver
tumors was established in the mouse
and that the carcinogenic effects are a
result of a mode of action dependent on
sufficient amounts of a hepatotoxic
metabolite produced persistently. The
non-cancer (chronic) assessment is
sufficiently protective of the key events
(perturbation of liver metabolism,
hepatotoxicity/regenerative
proliferation) in the animal mode of
action for cancer. Refer to the Federal
Register of June 22, 2007 (72 FR 34401)
(FRL-8133-6) for more information
regarding the cancer classification of
thiamethoxam.

Thiamethoxam produces a metabolite
known as CGA-322704 (referred to in
the remainder of this rule as
clothianidin). Clothianidin is also
registered as a pesticide. While some of
the toxic effects observed following
testing with the thiamethoxam and
clothianidin are similar, the available
information indicates that
thiamethoxam and clothianidin have
different toxicological effects in
mammals and should be assessed
separately. A separate risk assessment of
clothianidin has been completed in
conjunction with the registration of
clothianidin. The most recent
assessments, which provide details
regarding the toxicology of clothianidin,
are available in the docket EPA-HQ-
OPP-2008-0945, at http:///
www.regulations.gov. Refer to the
documents “Clothianidin: Human
Health Risk Assessment for Proposed
Uses on Berries (Group 13-07H),
Brassica Vegetables (Group 5), Cotton,
Cucurbit Vegetables (Group 9), Fig,

Fruiting Vegetables (Group 8), Leafy
Green Vegetables (Group 4A), Peach,
Pomegranate, Soybean, Tree Nuts
(Group 14), and Tuberous and Corm
Vegetables (Group 1C)”’; and
“Clothianidin: Human Health Risk
Assessment for Proposed Seed
Treatment Uses on Root and Tuber
Vegetables (Group 1), Bulb Vegetables
(Group 3), Leafy Green Vegetables
(Group 4A), Brassica Leafy Vegetables
(Group 5), Fruiting Vegetables (Group
8), Cucurbit Vegetables (Group 9), and
Cereal Grains (Group 15, except rice).”

Specific information on the studies
received and the nature of the adverse
effects caused by thiamethoxam as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies are discussed in the
final rule published in the Federal
Register of June 22, 2007.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for thiamethoxam used for
human risk assessment is discussed in
Unit III.B. of the final rule published in
the Federal Register of June 22, 2007.
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C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to thiamethoxam, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing thiamethoxam tolerances in 40
CFR 180.565. EPA assessed dietary
exposures from thiamethoxam in food
as follows.

For both acute and chronic exposure
assessments for thiamethoxam, EPA
combined residues of clothianidin
coming from thiamethoxam with
residues of thiamethoxam per se. As
discussed in this unit, thiamethoxam’s
major metabolite is CGA—322704, which
is also the registered active ingredient
clothianidin. Available information
indicates that thiamethoxam and
clothianidin have different toxicological
effects in mammals and should be
assessed separately; however, these
exposure assessments for this action
incorporated the total residue of
thiamethoxam and clothianidin from
use of thiamethoxam because the total
residue for each commodity for which
thiamethoxam has a tolerance has not
been separated between thiamethoxam
and its clothianidin metabolite. The
combining of these residues, as was
done in this assessment, results in
highly conservative estimates of dietary
exposure and risk. A separate
assessment was done for clothianidin.

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
thiamethoxam. In estimating acute
dietary exposure, EPA used food
consumption information from the
United States Department of Agriculture
(USDA) 1994-1996 and 1998
Nationwide Continuing Surveys of Food
Intake by Individuals (CSFII). As to
residue levels in food, EPA assumed
tolerance-level residues of
thiamethoxam and clothianidin. It was
also assumed that 100% of crops with
registered or requested uses of
thiamethoxam and 100% of crops with
registered or requested uses of
clothianidin are treated.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
CSFIL As to residue levels in food, EPA
assumed tolerance level and/or
anticipated residues from thiamethoxam
field trials. It was also assumed that
100% of crops with registered or

requested uses of thiamethoxam and
100% of crops with registered or
requested uses of clothianidin are
treated.

A complete listing of the inputs used
in these assessments can be found in the
following documents: ‘“Thiamethoxam.
Acute and Chronic Aggregate Dietary
(Food and Drinking Water) Exposure
and Risk Assessments for the Section 3
Registration as a Seed Treatment for
Alfalfa and Peanuts, and for Use in Food
Handling Establishments,” available in
the dockets EPA—HQ-OPP-2009-0041,
EPA-HQ-OPP-2010-0324, and EPA—
HQ-OPP-2010-0602, at http://
www.regulations.gov; and ““Clothianidin
Acute and Chronic Aggregate Dietary
(Food and Drinking Water) Exposure
and Risk Assessments,” available in the
docket EPA-HQ-OPP-2008-0771, at
http://www.regulations.gov.

iii. Cancer. EPA concluded that
thiamethoxam is “not likely to be
carcinogenic to humans” based on
convincing evidence that a non-
genotoxic mode of action for liver
tumors was established in the mouse,
and that the carcinogenic effects are a
result of a mode of action dependent on
sufficient amounts of a hepatotoxic
metabolite produced persistently. The
non-cancer (chronic) assessment is
sufficiently protective of the key events
(perturbation of liver metabolism,
hepatotoxicity/regenerative
proliferation) in the animal mode of
action for cancer and thus a separate
exposure assessment pertaining to
cancer risk is not necessary. Because
clothianidin is not expected to pose a
cancer risk, a quantitative dietary
exposure assessment for the purposes of
assessing cancer risk was not
conducted.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of FFDCA authorizes EPA
to use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide residues that have
been measured in food. If EPA relies on
such information, EPA must require
pursuant to FFDCA section 408(f)(1)
that data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. For the present action, EPA
will issue such data call-ins as are
required by FFDCA section 408(b)(2)(E)
and authorized under FFDCA section
408(f)(1). Data will be required to be
submitted no later than 5 years from the
date of issuance of these tolerances.

2. Dietary exposure from drinking
water. Thiamethoxam is expected to be
persistent and mobile in terrestrial and

aquatic environments. These fate
properties suggest that thiamethoxam
has a potential to move into surface
water and shallow ground water. The
Agency lacks sufficient monitoring data
to complete a comprehensive dietary
exposure analysis and risk assessment
for thiamethoxam in drinking water.
Because the Agency does not have
comprehensive monitoring data, the
Agency used screening level water
exposure models in the dietary exposure
analysis and risk assessment for
thiamethoxam in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of
thiamethoxam. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

For surface water, the estimated
drinking water concentrations (EDWGCs)
are based on thiamethoxam
concentrations in water from rice
paddies and cranberry bogs that drains
into adjacent surface water bodies (often
referred to as ‘‘tail water”’). Because the
uses on rice and cranberries involve
flooding, for which Pesticide Root Zone
Model/Exposure/Analysis Modeling
System (PRZM/EXAMS) is not currently
parameterized, these uses were assessed
using the modified Tier I Rice Model
and the Provisional Cranberry Model.
Exposure estimates were refined with a
default percent cropped area factor of
87%. The Tier I Rice Model is expected
to generate conservative EDWCs that
exceed peak measured concentrations of
pesticides in water bodies well
downstream of rice paddies by less than
one order of magnitude to multiple
orders of magnitude.

For ground water, the EDWCs are
based on thiamethoxam concentrations
resulting from use on dry bulb onions.
Exposure in ground water due to
leaching was assessed with the
Screening Concentration in
Groundwater (SCI-GROW) models.

Based on the Tier I Rice Model and
SCI-GROW models, the EDWCs of
thiamethoxam for acute exposures are
131.77 parts per billion (ppb) for tail
water (i.e. surface water) and 4.66 ppb
for ground water. The EDWGs for
chronic exposures for non-cancer
assessments are 11.31 ppb for tail water
and 4.66 ppb for ground water. Modeled
estimates of drinking water
concentrations were directly entered
into the dietary exposure model. The
most conservative EDWCs in both the
acute and chronic exposure scenarios
were for rice tail water, and represent
worst case scenarios. Therefore, for the
acute dietary risk assessments for
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thiamethoxam, the upper-bound EDWC
value of 131.77 ppb was used to assess
the contribution to drinking water. For
the chronic dietary risk assessments for
thiamethoxam, the upper-bound EDWC
value of 11.31 ppb was used to assess
the contribution to drinking water.

The registrant has conducted small-
scale prospective ground water studies
in several locations in the United States
to investigate the mobility of
thiamethoxam in a vulnerable
hydrogeological setting. A review of
those data show that generally, residues
of thiamethoxam, as well as
clothianidin, are below the limit of
quantification (0.05 ppb). When
quantifiable residues are found, they are
sporadic and at low levels. The
maximum observed residue levels from
any monitoring well were 1.0 ppb for
thiamethoxam and 0.73 ppb for
clothianidin. These values are well
below the modeled estimates
summarized in this unit, indicating that
the modeled estimates are, in fact,
protective of what actual exposures are
likely to be.

Clothianidin is not a significant
degradate of thiamethoxam in surface or
ground water sources of drinking water
and, therefore, was not included in the
EDWGCs used in the thiamethoxam
dietary assessments. For the
clothianidin assessments, the acute
EDWC value of 7.29 ppb for
clothianidin was incorporated into the
acute dietary assessment and the
chronic EDWC value of 5.88 ppb for
clothianidin was incorporated into the
chronic dietary assessment.

A complete listing of the inputs used
in these assessments can be found in the
following documents: ‘“Thiamethoxam.
Acute and Chronic Aggregate Dietary
(Food and Drinking Water) Exposure
and Risk Assessments for the Section 3
Registration as a Seed Treatment for
Alfalfa and Peanuts, and for Use in Food
Handling Establishments,” available in
the dockets EPA-HQ-OPP-2009-0041,
EPA-HQ-OPP-2010-0324, and EPA-
HQ-OPP-2010-0602, at http://
www.regulations.gov; and ““Clothianidin
Acute and Chronic Aggregate Dietary
(Food and Drinking Water) Exposure
and Risk Assessments,”” available in the
docket EPA-HQ-OPP- 2008-0771, at
http://www.regulations.gov.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Thiamethoxam is currently registered
for the following uses that could result
in residential exposures: Turfgrass on

golf courses, residential lawns,
commercial grounds, parks,
playgrounds, athletic fields, landscapes,
interiorscapes, and sod farms; indoor
crack and crevice or spot treatments to
control insects in residential settings.
EPA assessed residential exposure using
the following assumptions:
Thiamethoxam is registered for use on
turfgrass (on golf courses, residential
lawns, commercial grounds, parks,
playgrounds, athletic fields, landscapes,
interiorscapes and sod farms) and for
indoor use to control insects in
residential settings. Thiamethoxam is
applied by commercial applicators only.
Therefore, exposures resulting to
homeowners from applying
thiamethoxam were not assessed.
However, entering areas previously
treated with thiamethoxam could lead
to exposures for adults and children. As
a result, risk assessments have been
completed for postapplication scenarios.

Short-term exposures (1 to 30 days of
continuous exposure) may occur as a
result of activities on treated turf. Short-
term and intermediate-term exposures
(30 to 90 days of continuous exposure)
may occur as a result of entering indoor
areas previously treated with a
thiamethoxam indoor crack and crevice
product. The difference between short-
and intermediate-term aggregate risk is
the frequency of hand-to-mouth events
for children. For short-term exposure
there are 20 events per hour and for
intermediate-term exposure there are 9.5
events per hour. The doses and end-
points for short- and intermediate-term
aggregate risk are the same.

EPA combined all non-dietary sources
of post application exposure to obtain
an estimate of potential combined
exposure. These scenarios consisted of
adult and toddler dermal
postapplication exposure and oral
(hand-to-mouth) exposures for toddlers.
Since postapplication scenarios for turf
occur outdoors, the potential for
inhalation exposure is negligible and
therefore does not require an inhalation
exposure assessment. Since
thiamethoxam has a very low vapor
pressure (6.6 x 10 ~2 Pa @ 25 °C),
inhalation exposure is also expected to
be negligible as a result of indoor crack
and crevice use. Therefore, a
quantitative postapplication inhalation
exposure assessment was not
performed.

A complete listing of the inputs used
in these assessments can be found in the
following documents: “Thiamethoxam:
Occupational and Residential Exposure/
Risk Assessment for Proposed Section 3
Registration for Seed Treatment Use on
Peanut and Alfalfa” available in the
dockets EPA-HQ-OPP-2010-0041 and

EPA-HQ-OPP-2010-0324 at http://
www.regulations.gov; and
“Thiamethoxam: Occupational and
Residential Exposure/Risk Assessment
for Proposed Section 3 Registration for
Use in Food/Feed Handling
Establishments” available in the docket
EPA-HQ-OPP-2010-0602 at http://
www.regulations.gov.

Thiamethoxam use on turf or as an
indoor crack and crevice or spot
treatment does not result in significant
residues of clothianidin. In addition,
clothianidin residential and aggregate
risks are not of concern. For further
details, refer to the documents
“Clothianidin: Human Health Risk
Assessment for Proposed Uses on
Berries (Group 13—07H), Brassica
Vegetables (Group 5), Cotton, Cucurbit
Vegetables (Group 9), Fig, Fruiting
Vegetables (Group 8), Leafy Green
Vegetables (Group 4A), Peach,
Pomegranate, Soybean, Tree Nuts
(Group 14), and Tuberous and Corm
Vegetables (Group 1C)”’; and
“Clothianidin: Human Health Risk
Assessment for Proposed Seed
Treatment Uses on Root and Tuber
Vegetables (Group 1), Bulb Vegetables
(Group 3), Leafy Green Vegetables
(Group 4A), Brassica Leafy Vegetables
(Group 5), Fruiting Vegetables (Group
8), Cucurbit Vegetables (Group 9), and
Cereal Grains (Group 15, except rice),”
available in the docket EPA-HQ-OPP-
2008-0945, at http://
www.regulations.gov.

Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at http://www.epa.gov/pesticides/
trac/science/trac6a05.pdyf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Thiamethoxam is a member of the
neonicotinoid class of pesticides and
produces, as a metabolite, another
neonicotinoid, clothianidin. Structural
similarities or common effects do not
constitute a common mechanism of
toxicity. Evidence is needed to establish
that the chemicals operate by the same,
or essentially the same sequence of
major biochemical events (EPA, 2002).
Although clothianidin and
thiamethoxam bind selectively to insect
nicotinic acetylcholine receptors
(nAChR), the specific binding site(s)/
receptor(s) for clothianidin,
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thiamethoxam, and the other
neonicotinoids are unknown at this
time. Additionally, the commonality of
the binding activity itself is uncertain,
as preliminary evidence suggests that
clothianidin operates by direct
competitive inhibition, while
thiamethoxam is a non-competitive
inhibitor. Furthermore, even if future
research shows that neonicotinoids
share a common binding activity to a
specific site on insect nicotinic
acetylcholine receptors, there is not
necessarily a relationship between this
pesticidal action and a mechanism of
toxicity in mammals. Structural
variations between the insect and
mammalian nAChRs produce
quantitative differences in the binding
affinity of the neonicotinoids towards
these receptors, which, in turn, confers
the notably greater selective toxicity of
this class towards insects, including
aphids and leafthoppers, compared to
mammals. While the insecticidal action
of the neonicotinoids is neurotoxic, the
most sensitive regulatory endpoint for
thiamethoxam is based on unrelated
effects in mammals, including effects on
the liver, kidney, testes, and
hematopoietic system.

Additionally, the most sensitive
toxicological effect in mammals differs
across the neonicotinoids (e.g.,
testicular tubular atrophy with
thiamethoxam; mineralized particles in
thyroid colloid with imidacloprid).

Thus, EPA has not found
thiamethoxam or clothianidin to share a
common mechanism of toxicity with
any other substances. For the purposes
of this tolerance action, therefore, EPA
has assumed that thiamethoxam and
clothianidin do not have a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the

default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
In the developmental studies, there is
no evidence of increased quantitative or
qualitative susceptibility of rat or rabbit
fetuses to in utero exposure to
thiamethoxam. The developmental
NOAELs are either higher than or equal
to the maternal NOAELs. The
toxicological effects in fetuses do not
appear to be any more severe than those
in the dams or does. In the rat DNT
study, there was no quantitative
evidence of increased susceptibility.

There is evidence of increased
quantitative susceptibility for male pups
in two 2-generation reproductive
studies. In one study, there are no
toxicological effects in the dams
whereas for the pups, reduced
bodyweights are observed at the highest
dose level, starting on day 14 of
lactation. This contributes to an overall
decrease in bodyweight gain during the
entire lactation period. Additionally,
reproductive effects in males appear in
the F1 generation in the form of
increased incidence and severity of
testicular tubular atrophy. These data
are considered to be evidence of
increased quantitative susceptibility for
male pups (increased incidence of
testicular tubular atrophy at 1.8
milligrams/kilogram/day (mg/kg/day))
when compared to the parents (hyaline
changes in renal tubules at 61 mg/kg/
day; NOAEL is 1.8 mg/kg/day).

In a more recent 2-generation
reproduction study, the most sensitive
effect was sperm abnormalities at 3 mg/
kg/day (the NOAEL is 1.2 mg/kg/day) in
the F1 males. This study also indicates
increased susceptibility for the offspring
for this effect.

Although there is evidence of
increased quantitative susceptibility for
male pups in both reproductive studies,
NOAELs and LOAELs were established
in these studies and the Agency selected
the NOAEL for testicular effects in F1
pups as the basis for risk assessment.
The Agency has confidence that the
NOAEL selected for risk assessment is
protective of the most sensitive effect
(testicular effects) for the most sensitive
subgroup (pups) observed in the
toxicological database.

3. Conclusion. i. In the final rule
published in the Federal Register of
January 5, 2005 (70 FR 708) (FRL-7689—
7), EPA had previously determined that
the FQPA SF should be retained at 10X
for thiamethoxam, based on the
following factors: Effects on endocrine
organs observed across species;
significant decrease in alanine amino

transferase levels in companion animal
studies and in dog studies; the mode of
action of this chemical in insects
(interferes with the nicotinic
acetylcholine receptors of the insect’s
nervous system); the transient clinical
signs of neurotoxicity in several studies
across species; and the suggestive
evidence of increased quantitative
susceptibility in the rat reproduction
study. Since that determination, EPA
has received and reviewed a city DNT
study in rats, and an additional
reproduction study in rats.

Taking the results of these studies
into account, as well as the rest of the
data on thiamethoxam, EPA has
determined that reliable data show the
safety of infants and children would be
adequately protected if the FQPA SF
were reduced to 1X (June 23, 2010, 75
FR 35653; FRL-8830—4); (June 22, 2007,
72 FR 34401). That decision is based on
the following findings:

a. The toxicity database for
thiamethoxam is largely complete,
including acceptable/guideline
developmental toxicity, 2-generation
reproduction, and DNT studies designed
to detect adverse effects on the
developing organism, which could
result from the mechanism that may
have produced the decreased alanine
amino transferase levels.

The registrant must now submit, as a
condition of registration, an
immunotoxicity study.

This study is now required under 40
CFR part 158.

The available data for thiamethoxam
show the potential for immunotoxic
effects. In the subchronic dog study,
leukopenia (decreased white blood
cells) was observed in females only, at
the highest dose tested (HDT) of 50 mg/
kg/day; the NOAEL for this effect was
34 mg/kg/day. The overall study
NOAEL was 9.3 mg/kg/day in females
(8.2 mg/kg/day in males) based on
hematology and other clinical chemistry
findings at the LOAEL of 34 mg/kg/day
(32 mg/kg/day in males). In the
subchronic mouse study, decreased
spleen weights were observed in
females at 626 mg/kg/day; the NOAEL
for this effect was the next lowest dose
of 231 mg/kg/day. The overall study
NOAEL was 1.4 mg/kg/day (males)
based on increased hepatocyte
hypertrophy observed at the LOAEL of
14.3 mg/kg/day. The decreased absolute
spleen weights were considered to be
treatment related, but were not
statistically significant at 626 mg/kg/day
or at the HDT of 1,163 mg/kg/day. Since
spleen weights were not decreased
relative to body weights, the absolute
decreases may have been related to the
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decreases in body weight gain observed
at higher doses.

Overall, the Agency has a low concern
for the potential for immunotoxicity
related to these effects for the following
reasons: In general, the Agency does not
consider alterations in hematology
parameters alone to be a significant
indication of potential immunotoxicity.
In the case of thiamethoxam, high-dose
females in the subchronic dog study had
slight microcytic anemia as well as
leukopenia characterized by reductions
in neutrophils, lymphocytes and
monocytes; the leukopenia was
considered to be related to the anemic
response to exposure. Further,
endpoints and doses selected for risk
assessment are protective of the
observed effects on hematology. Spleen
weight decreases, while considered
treatment-related, were associated with
decreases in body weight gain, and were
not statistically significant. In addition,
spleen weight changes occurred only at
very high doses, more than 70 times
higher than the doses selected for risk
assessment. Therefore, an additional
10X safety factor is not warranted for
thiamethoxam at this time.

b. For the reasons discussed in Unit
II1.D.2., there is low concern for an
increased susceptibility in the young.

c. Although there is evidence of
neurotoxicity after acute exposure to
thiamethoxam at doses of 500 mg/kg/
day including drooped palpebral
closure, decrease in rectal temperature
and locomotor activity and increase in
forelimb grip strength, no evidence of
neuropathology was observed. These
effects occurred at doses at least
fourteen-fold and 416-fold higher than
the doses used for the acute, and
chronic risk assessments, respectively;
thus, there is low concern for these
effects since it is expected that the doses
used for regulatory purposes would be
protective of the effects noted at much
higher doses.

In the DNT study, there was no
evidence of neurotoxicity in the dams
exposed up to 298.7 mg/kg/day; a dose
that was associated with decreases in
body weight gain and food
consumption. In pups exposed to 298.7
mg/kg/day, there were significant
reductions in absolute brain weight and
size (i.e., length and width of the
cerebellum was less in males on day 12,
and there were significant decreases in
Level 3—5 measurements in males and
in Level 4-5 measurements in females
on day 63). However, there is low
concern for this increased qualitative
susceptibility observed in the DNT
study because the doses and endpoints
selected for risk assessment are
protective of the effects in the offspring.

As noted previously, the Agency
selected the NOAEL for testicular effects
in F1 pups based on two reproductive
toxicity studies for risk assessment to be
protective of all sensitive
subpopulations.

d. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed using tolerance-level
and/or anticipated residues that are
based on reliable field trial data
observed in the thiamethoxam field
trials. Although there is available
information indicating that
thiamethoxam and clothianidin have
different toxicological effects in
mammals and should be assessed
separately, the residues of each have
been combined in these assessments to
ensure that the estimated exposures of
thiamethoxam do not underestimate
actual potential thiamethoxam
exposures. An assumption of 100 PCT
was made for all foods evaluated in the
assessments. For the acute and chronic
assessments, the EDWCs of 131.77 ppb
and 11.3 ppb, respectively, were used to
estimate exposure via drinking water.
Compared to the results from small
scale prospective ground water studies
where the maximum observed residue
levels from any monitoring well were
1.0 ppb for thiamethoxam and 0.73 ppb
for clothianidin, the modeled estimates
are protective of what actual exposures
are likely to be. Similarly conservative
residential standards of procedures, as
well as a chemical specific turf transfer
residue (TTR) study were used to assess
postapplication exposure to children
and incidental oral exposure of toddlers.
These assessments will not
underestimate the exposure and risks
posed by thiamethoxam.

ii. In the final rule published in the
Federal Register of February 6, 2008 (73
FR 6851) (FRL-8346—9), EPA had
previously determined that the FQPA
SF for clothianidin should be retained at
10X because EPA had required the
submission of a DNT study to address
the combination of evidence of
decreased absolute and adjusted organ
weights of the thymus and spleen in
multiple studies in the clothianidin
database, and evidence showing that
juvenile rats in the 2-generation
reproduction study appear to be more
susceptible to these potential
immunotoxic effects. In the absence of
a DNT study, EPA concluded that there
was sufficient uncertainty regarding
immunotoxic effects in the young that
the 10X FQPA factor should be retained
as a database uncertainty factor.

Since that determination, EPA has
received and reviewed an acceptable/
guideline DNT study, which

demonstrated no treatment-related
effects. Taking the results of this study
into account, as well as the rest of the
data on clothianidin, EPA has
determined that reliable data show the
safety of infants and children would be
adequately protected if the FQPA SF for
clothianidin were reduced to 1X
(February 11, 2011, 76 FR 7712) (FRL-
8858-3). That decision is based on the
following findings:

a. The toxicity database for
clothianidin is complete. As noted, the
prior data gap concerning
developmental immunotoxicity has
been addressed by the submission of an
acceptable DNT study.

b. A rat DNT study is available and
shows evidence of increased
quantitative susceptibility of offspring.
However, EPA considers the degree of
concern for the DNT study to be low for
prenatal and postnatal toxicity because
the NOAEL and LOAEL were well
characterized, and the doses and
endpoints selected for risk assessment
are protective of the observed
susceptibility; therefore, there are no
residual concerns regarding effects in
the young.

c. While the rat multi-generation
reproduction study showed evidence of
increased quantitative susceptibility of
offspring compared to adults, the degree
of concern is low because the study
NOAEL and LOAEL have been selected
for risk assessment purposes for relevant
exposure routes and durations. In
addition, the potential immunotoxic
effects observed in the study have been
further characterized with the
submission of a DNT study that showed
no evidence of susceptibility. As a
result, there are no concerns or residual
uncertainties for prenatal and postnatal
toxicity after establishing toxicity
endpoints and traditional UFs to be
used in the risk assessment for
clothianidin.

d. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on assumptions
that were judged to be highly
conservative and health-protective for
all durations and population subgroups,
including tolerance-level residues,
adjustment factors from metabolite data,
empirical processing factors, and 100
PCT for all commodities. Additionally,
EPA made conservative (protective)
assumptions in the ground water and
surface water modeling used to assess
exposure to clothianidin in drinking
water. EPA used similarly conservative
assumptions to assess post-application
exposure of children and adults as well
as incidental oral exposure of toddlers.
These assessments will not
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underestimate the exposure and risks
posed by clothianidin.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
thiamethoxam will occupy 9.5% of the
aPAD for all infants (<1 year), the
population group receiving the greatest
exposure. Acute dietary exposure from
food and water to clothianidin is
estimated to occupy 23% of the aPAD
for children 1 to 2 years old, the
population group receiving the greatest
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to thiamethoxam
from food and water will utilize 43% of
the cPAD for children 1 to 2 years old,
the population group receiving the
greatest exposure. Chronic exposure to
clothianidin from food and water will
utilize 19% of the cPAD for children 1
to 2 years old, the population group
receiving the greatest exposure.

Based on the explanation in Unit
III.C.3., regarding residential use
patterns, chronic residential exposure to
residues of thiamethoxam and
clothianidin is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

Thiamethoxam is currently registered
for uses that could result in short-term
residential exposure, and the Agency
has determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to thiamethoxam. Using the
exposure assumptions described in this
unit for short-term exposures, EPA has
concluded the combined short-term
food, water, and residential exposures
for thiamethoxam result in aggregate
MOE:s of: 370 for the general U.S.
population; 490 for all infants (<1 year);

440 for children 1 to 2 years; 450 for
children 3-5 years; 370 for children 6—
12 years; 380 for youth 13-19 years,
adults 20—49 years, adults 50+ years,
and females 13—49 years. Because EPA’s
level of concern for thiamethoxam is a
MOE of 100 or below, these MOEs are
not of concern.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures for clothianidin
result in aggregate MOEs of: 1,700 for
the general U.S. population; 480 for all
infants (<1 year); 380 for children 1 to
2 years; 500 for children 3-5 years;
1,400 for children 6—12 years; 2,200 for
youth 13—19 years, adults 20—49 years,
and females 13—49 years; 2,100 for
adults 50+ years. Because EPA’s level of
concern for clothianidin is a MOE of
100 or below, these MOEs are not of
concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Thiamethoxam is currently registered
for uses that could result in
intermediate-term residential exposure,
and the Agency has determined that it
is appropriate to aggregate chronic
exposure through food and water with
intermediate-term residential exposures
to thiamethoxam.

Using the exposure assumptions
described in this unit for intermediate-
term exposures, EPA has concluded that
the combined intermediate-term food,
water, and residential exposures result
in aggregate MOEs of 370 for the general
U.S. population; 540 for all infants (<1
year); 470 for children 1 to 2 years; 490
for children 3-5 years; 370 for children
6—12 years; 380 for youth 13—19 years,
adults 20—49 years, adults 50+ years,
and females 13—49 years. Because EPA’s
level of concern for thiamethoxam is a
MOE of 100 or below, these MOEs are
not of concern.

Using the exposure assumptions
described in this unit for intermediate
exposures, EPA has concluded the
combined intermediate food, water, and
residential exposures for clothianidin
result in aggregate MOEs of 1,700 for the
general U.S. population; 480 for all
infants (<1 year); 380 for children 1 to
2 years; 500 for children 3-5 years;
1,400 for children 6—12 years; 2,200 for
youth 13—19 years, adults 20—49 years,
and females 13—49 years; 2,100 for
adults 50+ years. Because EPA’s level of
concern for clothianidin is a MOE of
100 or below, these MOEs are not of
concern.

5. Aggregate cancer risk for U.S.
population. The Agency has classified
thiamethoxam as not likely to be a
human carcinogen based on convincing
evidence that a non-genotoxic mode of
action for liver tumors was established
in the mouse and that the carcinogenic
effects are a result of a mode of action
dependent on sufficient amounts of a
hepatotoxic metabolite produced
persistently. Therefore, thiamethoxam is
not expected to pose a cancer risk.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to
thiamethoxam or clothianidin residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(high-performance liquid
chromatography/ultraviolet (HPLC/UV)
or mass spectrometry (MS)) is available
to enforce the tolerance expression. The
method may be requested from: Chief,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

For further details, refer to the
document “Thiamethoxam—Human
Health Risk Assessment for New Seed
Treatment Uses on Alfalfa and Peanuts,
and Use in Food Handling
Establishments” in the dockets EPA—
HQ-2010-0041, EPA-HQ-OPP-2010—
0324, EPA-HQ-OPP-2010-0602, at
http://www.regulations.gov and
“Thiamethoxam. Petition to Establish a
Permanent Tolerance for Residues of the
Insecticide Resulting from Food/Feed
Use as a Seed Treatment on Bulb
Onions. Response to Data Gaps from
Conditional Registration of Various
Food/Feed Crops (as Specified in HED
Memo D281702; M. Doherty; 17 April
2007). Summary of Analytical
Chemistry and Residue Data,” available
in the docket EPA-HQ-OPP-2009—
0737, at http://www.regulations.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
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World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

The Codex has not established a MRL
for thiamethoxam.

C. Response to Comments

Comments were received in dockets
EPA-HQ-OPP-2010-0324 and EPA-
HQ-OPP-2010-0602 from a private
citizen who opposes any pesticide that
leaves a residue on food. The Agency
has received these same comments from
this commenter on numerous previous
occasions and rejects them for reasons
previously stated. 70 FR 1349, 1354
(January 7, 2005).

D. Revisions to Petitioned-For
Tolerances

EPA made two revisions to the
tolerances as proposed: The addition of
a tolerance for peanut meal and an
increase in the proposed tolerance for
food commodities and feed
commodities (other than those covered
by a higher tolerance as a result of use
on growing crops) in food/feed handling
establishments.

In addition to the two requested raw
agricultural commodity tolerances for
peanut and peanut hay, EPA considered
the residues on processed peanut
commodities. The processed
commodities associated with the
proposed use on peanuts are peanut
meal and refined oil. Two peanut field
trials were conducted in the U.S. during
the 1999 growing season in which
peanut seeds treated at an exaggerated
(roughly 6-6.5X) rate were grown for
processing into peanut meal and refined
oil. Thiamethoxam residues were not
detected in the nutmeat nor processed
fractions of peanuts grown from peanut
seeds treated at the 6-6.5X rate.
Residues were not detected in any of the
peanut oil samples upon processing.
Residues were observed in the nutmeat
and meal of peanuts, grown from peanut
seeds treated at roughly a 2X rate, from
both field trials. The theoretical
concentration factor for peanut meal
(EPA Residue Chemistry Test Guideline
860.1520, Table 3) is 2.2X. The
empirical concentration factors for
thiamethoxam in meal (range 2.0-3.1X,
average 2.6X) conform well to the
theoretical value. A tolerance is not
required in peanut oil. However, based
on the highest average field trial
combined residues of 0.05 ppm (0.09

ppm at a 2X rate) in peanut nutmeat,
and the theoretical concentration factor
for peanut meal of 2.2X, EPA is setting
a tolerance of 0.15 ppm in peanut meal.

The submitted data for thiamethoxam
use in food handling areas are
acceptable and support the proposed
use (spot, void, and crack and crevice
treatment) in food handling
establishments. An adequate variety of
food commodities were exposed to
thiamethoxam, in two different types of
food handling establishments, at 1X the
maximum proposed rate. Maximum
thiamethoxam and clothianidin residues
were each <0.01 ppm in food
commodities exposed to 1X treatment in
food handling areas (with the vast
majority of samples containing non-
detectable residues). The registrants
proposed tolerance had failed to add
these two sources together. EPA is
setting a tolerance of 0.02 ppm in food
commodities and feed commodities
(other than those covered by a higher
tolerance as a result of use on growing
crops) in food/feed handling
establishments based on the presence of
detectable residues of thiamethoxam
added to detectable residues of the
metabolite clothianidin in various
samples.

V. Conclusion

Therefore, tolerances are established
for residues of thiamethoxam, 3-[(2-
chloro-5-thiazolyl)methyl]tetrahydro-5-
methyl-N-nitro-4H-1,3,5-oxadiazin-4-
imine and its metabolite, N-(2-chloro-
thiazol-5-ylmethyl)-N"-methyl-N"-nitro-
guanidine, in or on peanut at 0.05 ppm;
peanut hay at 0.25 ppm; peanut meal at
0.15 ppm; alfalfa, forage at 0.05 ppm;
alfalfa, hay at 0.12 ppm; and food
commodities and feed commodities
(other than those covered by a higher
tolerance as a result of use on growing
crops) in food/feed handling
establishments at 0.02 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from

Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
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other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 5, 2011.

Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.565 is amended by
alphabetically adding the following
commodities to the table in paragraph
(a) to read as follows:

§180.565 Thiamethoxam; tolerances for
residues.

(a) * * %
Commodit Parts per
Y million

Alfalfa, forage ........cccccovvenieennns 0.05
Alfalfa, hay ......cccoovveiiiiieien. 0.12
Food commodities and feed

commodities (other than

those covered by a higher

tolerance as a result of use

on growing crops) in food/

feed handling establishments 0.02
Peanut ......ccoocoviieeieiiiiiiieee 0.05
Peanut, hay .......cccccoceiniiieennnnn. 0.25
Peanut, meal .......c..ccccecvvvvneennn.. 0.15
* * * * *

[FR Doc. 2011-20839 Filed 8-16-11; 8:45 am]
BILLING CODE 6560-50—-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65

[Docket ID FEMA-2011-0002; Internal
Agency Docket No. FEMA-B-1211]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
Base (1% annual-chance) Flood
Elevations (BFEs) is appropriate because
of new scientific or technical data. New
flood insurance premium rates will be
calculated from the modified BFEs for
new buildings and their contents.
DATES: These modified BFEs are
currently in effect on the dates listed in
the table below and revise the Flood
Insurance Rate Maps (FIRMs) in effect
prior to this determination for the listed
communities.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Deputy Federal Insurance and
Mitigation Administrator reconsider the
changes. The modified BFEs may be
changed during the 90-day period.
ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-4064, or (e-mail)
luis.rodriguez1@dhs.gov.

SUPPLEMENTARY INFORMATION: The
modified BFEs are not listed for each
community in this interim rule.
However, the address of the Chief
Executive Officer of the community
where the modified BFE determinations
are available for inspection is provided.

Any request for reconsideration must
be based on knowledge of changed
conditions or new scientific or technical
data.

The modifications are made pursuant
to section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,

and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified BFEs, together with
the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own or
pursuant to policies established by other
Federal, State, or regional entities. The
changes in BFEs are in accordance with
44 CFR 65.4.

National Environmental Policy Act.
This interim rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This
interim rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 13132, Federalism.
This interim rule involves no policies
that have federalism implications under
Executive Order 13132, Federalism.

Executive Order 12988, Civil Justice
Reform. This interim rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR part 65 is
amended to read as follows:

PART 65—[AMENDED]

m 1. The authority citation for part 65
continues to read as follows:
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Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,

§65.4 [Amended]

m 2. The tables published under the
authority of § 65.4 are amended as

3 CFR, 1979 Comp., p. 376. follows:
State and county Locatlorlllghd case Dv%%l%ngor;iirgsvgé %%Vgﬁgﬁgg r Chief executive officer of community Ef:ﬁgt(;‘{f?cgﬁg% of ComNn;l.mlty
Alabama:
Baldwin ............. City of Gulf Shores June 10, 2011; June 17, 2011; | The Honorable Robert S. Craft Mayor, | June 6, 2011 .........ccce.e 015005
(11-04-1670P). The Islander. City of Gulf Shores P.O. Box 299 Gulf
Shores, AL 36547.
Baldwin ............. City of Orange June 22, 2011; June 29, 2011; | The Honorable Tony Kennon Mayor, City | June 14, 2011 ............... 015011
Beach (11-04— The Islander. of Orange Beach 4099 Orange Beach
4328P). Boulevard, Orange Beach, AL 36561.
Madison ............ City of Huntsville June 30, 2011; July 7, 2011; | The Honorable Tommy Battle, Mayor, | November 4, 2011 .......... 010153
(10-04-7544P). The Huntsville Times. City of Huntsville, 308 Fountain Circle,
P.O. Box 308, Huntsville, AL 35801.
Madison ............ City of Huntsville June 22, 2011; June 29, 2011; | The Honorable Tommy Battle, Mayor, | October 27, 2011 ... 010153
(10-04-7862P). The Huntsville Times. City of Huntsville, 308 Fountain Circle,
P.O. Box 308, Huntsville, AL 35801.
Madison ............ City of Madison (10— | June 30, 2011; July 7, 2011; | The Honorable Paul Finley, Mayor, City of | November 4, 2011 .......... 010308
04-7544P). The Huntsville Times. Madison, 100 Hughes Road, Madison,
AL 35758.
California: Fresno .... | Unincorporated June 8, 2011; June 15, 2011; | The Honorable Phil Larson, Chairman, | October 13, 2011 ........... 065029
areas of Fresno The Fresno Bee. Fresno County Board of Supervisors,
County (10-09— 2281 Tulare Street, Room 300, Fresno,
3948P). CA 93721.
Florida:
Bay ..o City of Panama City | June 16, 2011; June 23, 2011; | The Honorable Gregory Brudnicki, Mayor, | June 9, 2011 ... 120012
(11-04-5514P). The News Herald. City of Panama City, 9 Harrison Ave-
nue, Panama City, FL 32401.
Orange ............. Unincorporated April 7, 2011; April 14, 2011; | The Honorable Teresa Jacobs, Mayor, | August 12, 2011 ............. 120179
areas of Orange The Orlando Weekly. Orange County, 201 South Rosalind
County (11-04— Avenue, 5th Floor, Orlando, FL 32801.
2514P).
Sarasota ........... City of Sarasota June 16, 2011; June 23, 2011; | The Honorable Suzanne Atwell, Mayor, | June 9, 2011 .................. 125150
(11-04-4005P). The Sarasota Herald-Tribune. City of Sarasota, 1565 1st Street,
Room 101, Sarasota, FL 34236.
Georgia: Muscogee City of Columbus- June 8, 2011; June 15, 2011; | The Honorable Teresa Tomlinson, Mayor, | May 31, 2011 ................. 135158
Muscogee County The  Columbus  Ledger- City of Columbus-Muscogee County
(Consolidated Enquirer. Consolidated Government, 100 10th
Government) (11— Street, Columbus, GA 31901.
04-4624P).
lllinois:
WIll v Unincorporated June 23, 2011; June 30, 2011; | Mr. Lawrence M. Walsh, Will County Ex- | October 28, 2011 ........... 170695
areas of Will The Mokena Messenger. ecutive, 302 North Chicago Street, Jo-
County (11-05— liet, IL 60432.
1594X).
Will Lo Village of Mokena June 23, 2011; June 30, 2011; | The Honorable Joseph W. Werner, | October 28, 2011 ........... 170705
(11-05-1594X). The Mokena Messenger. Mayor, Village of Mokena, 11004 Car-
penter Street, Mokena, IL 60448.
Kansas:
Johnson ............ City of Lenexa (11— | June 1, 2011; June 8, 2011; | The Honorable Michael Boehm, Mayor, | October 6, 2011 ............. 200168
07-1137P). The Shawnee Dispatch. City of Lenexa, P.O. Box 14888,
Lenexa, KS 66285.
Johnson ............ City of Shawnee June 1, 2011; June 8, 2011; | The Honorable Jeff Meyers, Mayor, City | October 6, 2011 ............. 200177
(11-07-1137P). The Shawnee Dispatch. of Shawnee, 11110 Johnson Drive,
Shawnee, KS 66203.
Kentucky: Fayette .... | Lexington-Fayette June 22, 2011; June 29, 2011; | The Honorable Jim Gray, Mayor, Lex- | October 27, 2011 ........... 210067
Urban County The Lexington Herald-Leader. ington-Fayette Urban County Govern-
Government (11— ment, 200 East Main Street, Lexington,
04-0368P). KY 40507.
Michigan:
Macomb ............ City of St. Clair July 6, 2011; July 13, 2011; | The Honorable Robert A. Hison, Mayor, | June 22, 2011 ................ 260127
Shores (11-05— The St. Clair Shores Sentinel. City of St. Clair Shores, 27600 Jeffer-
5445P). son Circle Drive, St. Clair Shores, MI
48081.
Shiawassee ...... Charter Township of | June 3, 2011; June 10, 2011; | Mr. Danny C. Miller, Supervisor, Owosso | October 11, 2011 .......... 260809
Owosso (11-05— The Argus Press. Charter Township, 2998 West M-2,
0616P). P.O. Box 400, Owosso, M| 48867.
Shiawassee ...... City of Owosso (11— | June 3, 2011; June 10, 2011; | The Honorable Benjamin Frederick, | October 11, 2011 ........... 260596
05-0616P). The Argus Press. Mayor, City of Owosso, 301 West Main
Street, Owosso, M| 48867.
Nevada: Clark .......... City of Las Vegas June 23, 2011; June 30, 2011; | The Honorable Oscar B. Goodman, | June 16, 2011 ................ 325276
(11-09-1593P). The Las Vegas Review-Jour- Mayor, City of Las Vegas, 400 Stewart
nal. Avenue, Las Vegas, NV 89101.
North Carolina:
Unincorporated June 2, 2011; June 9, 2011; | Ms. Cynthia Coto, Union County Man- | October 7, 2011 370234

areas of Union
County (11-04—
1541P).

The Charlotte Observer and
The Enquirer-Journal.

ager, Union County Government Cen-
ter, 500 North Main Street, Room 918,
Monroe, NC 28112.
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State and county Locatlorlllghd case Dﬁ;%éngo?iizag; %ivgﬁgﬁggr Chief executive officer of community Eﬂne]g:;‘i'ffcgtaigen of ComNn;t.Jnlty
Union .....cccueeeee. Village of Marvin June 2, 2011; June 9, 2011; | The Honorable Nick Dispenziere, Mayor, | October 7, 2011 ............. 370514
(11-04—-1541P). The Charlotte Observer and Village of Marvin, 10004 New Town
The Enquirer-Journal. Road, Marvin, NC 28173.
Wake .....ccceeunee. Town of Holly May 27, 2011; June 3, 2011; | The Honorable Richard G. “Dick” Sears, | October 3, 2011 ............. 370403
Springs (09-04— The News & Observer. Mayor, Town of Holly Springs, 128
6226P). South Main Street, Holly Springs, NC
27540.
Wake .....ccceeenen Unincorporated May 27, 2011; June 3, 2011; | Mr. David Cooke, Wake County Manager, | October 3, 2011 ............. 370368
areas of Wake The News & Observer. 337 South Salisbury Street, Suite 1100,
County (09-04— Raleigh, NC 27602.
6226P).
Ohio:
Clinton .............. Unincorporated June 2, 2011; June 9, 2011; | Mr. Randy Riley, Clinton County Commis- | October 7, 2011 ............. 390764
areas of Clinton The Wilmington News Jour- sioners Board Member, 46 South South
County (10-05— nal. Street, 2nd Floor, Courthouse, Wil-
7060P). mington, OH 45177.
Clinton .............. Village of Sabina June 2, 2011; June 9, 2011; | The Honorable Dean Carnahan, Mayor, | October 7, 2011 ............ 390627
(10-05-7060P). The Wilmington News Jour- Village of Sabina, 99 North Howard
nal. Street, Sabina, OH 45169.
Lake ....cccoeeerunennn Unincorporated June 14, 2011; June 21, 2011; | Mr. Raymond E. Sines, President, Lake | July 1, 2011 ........ccccce... 390771
areas of Lake The News-Herald. County Board of Commissioners, 105
County (10-05— Main Street, Painesville, OH 44077.
5769P).
Oregon: Linn ............ City of Millersburg June 6, 2011; June 13, 2011; | The Honorable Clayton Wood, Mayor, | October 12, 2011 ... 410284
(11-10-0824P). The Democrat Herald. City of Millersburg, 4222 Northeast Old
Salem Road, Albany, OR 97321.
South Carolina:
Lexington .......... City of Columbia May 5, 2011; May 12, 2011; | The Honorable Steve Benjamin, Mayor, | June 13, 2011 450172
(11-04-3465P). The Lexington County City of Columbia, P.O. Box 147, 1737
Chronicle. Main Street, Columbia, SC 29201.
Lexington .......... Unincorporated May 5, 2011;May 12, 2011; | The Honorable James E. Kinard, Jr., | June 13, 2011 ................ 450129
areas of Lexington The Lexington County Chairman, Lexington County Council,
County (11-04— Chronicle. 212 South Lake Drive, Lexington, SC
3465P). 29072.
Richland ........... Unincorporated May 6, 2011; May 13, 2011; | The Honorable Paul Livingston, Chair- | September 12, 2011 ....... 450170
areas of Richland The Columbia Star. man, Richland County Council, P.O.
County (11-04— Box 192, 2020 Hampton, Street, 2nd
1879P). Floor, Columbia, SC 29202.
Texas:
Dallas ............... City of Dallas (11— June 9, 2011; June 16, 2011; | The Honorable Dwaine R. Caraway, | October 14, 2011 ........... 480171
06-3043P). The Dallas Morning News. Mayor, City of Dallas, 1500 Marilla
Street, Room 5EN, Dallas, TX 75201.
Dallas ............... City of Coppell (11— | June 10, 2011; June 17, 2011; | The Honorable Doug Stover, Mayor, City | October 17, 2011 ........... 480170
06—-0227P). The Citizens’ Advocate. of Coppell, 255 Parkway Boulevard,
Coppell, TX 75019.
Utah:
Washington ...... City of St. George May 31, 2011; June 7, 2011; | The Honorable Daniel D. McArthur, | May 24, 2011 ................ 490177
(11-08-0214P). The Spectrum. Mayor, City of St. George, 175 East
200 North, St., George, UT 84770.
Washington ...... Unincorporated May 31, 2011; June 7, 2011; | The Honorable Dennis B. Drake, Chair- | May 24, 2011 ................. 490224
areas of Wash- The Spectrum. man, Washington County, Board of
ington County Commissioners, 197 East Tabernacle
(11-08-0214P). Street, St. George, UT 84770.
Wisconsin:
Brown ............... Unincorporated June 28, 2011; July 5, 2011; | The Honorable Guy Zima, Chairman, | November 2, 2011 .......... 550020
areas of Brown The Green Bay Press Ga- Brown County Board, 305 East Walnut
County (11-05— Zzette. Street, Green Bay, WI 54301.
4502P).
Portage ............. City of Stevens Point | July 15, 2011; July 22, 2011; | The Honorable Andrew Halverson, Mayor, | October 31, 2011 ........... 550342
(10-05-7569P). The Portage County Gazette. City of Stevens Point, 1515 Strongs Av-
enue Steven, Point, WI 54481.

(Catalog of Federal Domestic Assistance No.

97.022, “Flood Insurance.”)

Dated: August 5, 2011.
Sandra K. Knight,

SECURITY

Federal Emergency Management

Agency

Deputy Federal Insurance and Mitigation

Administrator, Mitigation, Department of
Homeland Security, Federal Emergency

Management Agency.

[FR Doc. 2011-20865 Filed 8—16—11; 8:45 am|

BILLING CODE 9110-12-P

44 CFR Part 65

[Docket ID FEMA-2011-0002]

Changes in Flood Elevation

Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

DEPARTMENT OF HOMELAND

ACTION: Final rule.

SUMMARY: Modified Base (1% annual-
chance) Flood Elevations (BFEs) are
finalized for the communities listed
below. These modified BFEs will be
used to calculate flood insurance
premium rates for new buildings and
their contents.

DATES: The effective dates for these
modified BFEs are indicated on the
following table and revise the Flood
Insurance Rate Maps (FIRMs) in effect
for the listed communities prior to this
date.
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ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-4064, or (e-mail)
luis.rodriguez1@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below of the modified BFEs for
each community listed. These modified
BFEs have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

The modified BFEs are not listed for
each community in this notice.
However, this final rule includes the
address of the Chief Executive Officer of
the community where the modified BFE
determinations are available for
inspection.

The modified BFEs are made pursuant
to section 206 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified BFEs, together with
the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own or
pursuant to policies established by other
Federal, State, or regional entities.

These modified BFEs are used to meet
the floodplain management
requirements of the NFIP and also are
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in those
buildings. The changes in BFEs are in
accordance with 44 CFR 65.4.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132, Federalism.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR part 65 is
amended to read as follows:

PART 65—[AMENDED]

m 1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p.376.

§65.4 [Amended]

2. The tables published under the
authority of § 65.4 are amended as
follows:

State and county Locatlor'llgnd case Dv?rgeegngort]iirgsvg; r;i\gﬁé’ﬁgg r Chief executive officer of community Eft'ﬁ(o:té\i/f?cgtei‘éi of ComNrgl'mlty
Arizona:

Maricopa City of Surprise, January 27, 2011; February 3, | The Honorable Lyn Truitt, Mayor, City of | June 3, 2011 .................. 040053
(FEMA Dock- (10-09-3551P). 2011; The Arizona Business Surprise, 16000 North Civic Center
et No.: B- Gazette. Plaza, Surprise, AZ 85734.
1186).

Maricopa Town of Cave February 17, 2011; February | The Honorable Vincent Francia, Mayor, | June 24, 2011 ............... 040129
(FEMA Dock- Creek, (10-09- 24, 2011; The Arizona Busi- Town of Cave Creek, 37622 Cave
et No.: B—- 2786P). ness Gazette. Creek Road, Cave Creek, AZ 85331.
1191).

Maricopa Unincorporated January 27, 2011; February 3, | The Honorable Andrew Kunasek, Chair- | June 3, 2011 ................. 040037
(FEMA Dock- areas of Maricopa 2011; The Arizona Business man, Maricopa County Board of Super-
et No.: B— County, (10-09- Gazette. visors, 301 West Jefferson, 10th Floor,
1186). 3551P). Phoenix, AZ 85003.

California:

Humboldt City of Eureka, (08— | April 10, 2008; April 18, 2008; | The Honorable Frank Jager, Mayor, City | April 21, 2008 ................ 060062
(FEMA Dock- 09-0189P, 08—09— The Eureka Reporter. of Eureka, 531 K Street, Eureka, CA
et No.: B- 0941P). 95501.
1027).

Ventura (FEMA | City of Camarillo, February 4, 2011; February 11, | The Honorable Mike Morgan, Mayor, City | June 13, 2011 ............... 065020
Docket No.: (10-09-2501P). 2011; The Ventura County of Camarillo, 601 Carmen Drive,
B-1191). Star. Camarillo, CA 93010.

Ventura (FEMA | City of Moorpark, February 4, 2011; February 11, | The Honorable Janice S. Parvin, Mayor, | June 13, 2011 ............... 060712
Docket No.: (10-09-2904P). 2011; The Ventura County City of Moorpark, 799 Moorpark Ave-
B-1191). Star. nue, Moorpark, CA 93021.

Ventura (FEMA Unincorporated February 4, 2011; February 11, | The Honorable Linda Parks, Chair, Ven- | June 13, 2011 .............. 060413
Docket No.: areas of Ventura 2011; The Ventura County tura County Board of Supervisors, 800
B-1191). County, (10-09- Star. South Victoria Avenue, Ventura, CA

2501P). 93009.
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Ventura (FEMA Unincorporated February 4, 2011; February 11, | The Honorable Linda Parks, Chair, Ven- | June 13, 2011 ............... 060413
Docket No.: areas of Ventura 2011; The Ventura County tura County Board of Supervisors, 800
B-1191). County, (10-09- Star. South Victoria Avenue, Ventura, CA
2904P). 93009.
Colorado:
Adams (FEMA City of Commerce February 1, 2011; February 8, | The Honorable Paul Natale, Mayor, City | June 8, 2011 ................ 080006
Docket No.: City, (10-08— 2011; The Commerce City of Commerce City, 7887 East 60th Av-
B-1186). 0226P). Sentinel, Express. enue, Commerce City, CO 80022.
Adams (FEMA City of Thornton, February 17, 2011; February | The Honorable Mack Goodman, Mayor | June 24, 2011 ................ 080007
Docket No.: (10-08-0748P). 24, 2011; The Northglenn- Pro Tem, City of Thornton, 9500 Civic
B-1191). Thornton, Sentinel. Center Drive, Thornton, CO 80229.
Adams (FEMA Unincorporated February 17, 2011; February | The Honorable W. R. “Skip” Fischer | June 24, 2011 ................ 080001
Docket No.: areas of Adams 24, 2011; The Northglenn- Chairman, Adams County Board of
B-1191). County, (10-08— Thornton, Sentinel. Commissioners, 4430 South Adams
0748P). County Parkway, Brighton, CO 80601.
Douglas (FEMA | Unincorporated February 10, 2011; Feburary | The Honorable Jill Repella, Chair, Doug- | June 17, 2011 ............... 080049
Docket No.: areas of Douglas 17, 2011; The Douglas las County Board of Commissioners,
B-1191). County, (11-08- County News-, Press. 100 3rd Street, Castle Rock, CO 80104.
0030P).
Douglas (FEMA | Unincorporated March 10, 2011; March 17, | The Honorable Jill Repella, Chair, Doug- | February 28, 2011 .......... 080049
Docket No.: areas of Douglas 2011; The Douglas County las County Board of Commissioners,
B-1195). County, (11-08— News-, Press. 100 3rd Street, Castle Rock, CO 80104.
0287P).
Delaware: Sussex, Unincorporated June 16, 2010; June 23, 2010; | The Honorable Vance Phillips, Council | October 21, 2010 ........... 100029
(FEMA Docket areas of Sussex The Sussex Countian. President, Sussex County, P.O. Box
No.: B-1157). County, (10-03- 589, Georgetown, DE 19947.
0270P).
Florida:
Orange (FEMA | City of Ocoee, (10— | February 22, 2011; March 1, | The Honorable S. Scott Vandergrift, | February 14, 2011 .......... 120185
Docket No.: 04-8380P). 2011; The Orlando Sentinel. Mayor, City of Ocoee, 150 North Lake-
B-1191). shore Drive, Ocoee, FL 34761.
Orange (FEMA Unincorporated February 10, 2011; February | The Honorable Teresa Jacobs, Mayor, | June 17, 2011 120179
Docket No.: areas of Orange 17, 2011; The Orlando Orange County, 201 South Rosalind
B-1195). County, (10-04— Weekly. Avenue, 5th Floor, Orlando, FL 32801.
0673P).
Orange (FEMA Unincorporated February 10, 2011; February | The Honorable Teresa Jacobs, Mayor, | June 17, 2011 .............. 120179
Docket No.: areas of Orange 17, 2011; The Orlando Orange County, 201 South Rosalind
B-1195). County, (10-04— Weekly. Avenue, 5th Floor, Orlando, FL 32801.
7471P).
Hawaii: Maui, (FEMA | Unincorporated March 4, 2011; March 11, | The Honorable Alan M. Arakawa, Mayor, | February 24, 2011 .......... 150003
Docket No.: B— areas of Maui 2011; The Maui News. Maui County, 250 South High Street,
1195). County, (10-09— Wailuku, HI 96793.
3595P).
New Mexico: City of Rio Rancho, April 21, 2010; April 28, 2010; | The Honorable Thomas E. Swisstack, | August 26, 2010 ............. 350146
Sandoval, (FEMA (10—-06—-0995P). The Rio Rancho Observer. Mayor, City of Rio Rancho, 3200 Civic
Docket No.: B— Center Circle Northeast, Rio Rancho,
1124). NM 87144.
North Carolina: Town of Apex, (10— | January 28, 2011; February 4, | The Honorable Keith H. Weatherly, | June 6, 2011 ................. 370467
Wake, (FEMA 04-4743P). 2011; The News & Observer. Mayor, Town of Apex, 73 Hunter Street,
Docket No.: B— Apex, NC 27502.
1191).
Oklahoma:
Tulsa (FEMA City of Broken February 23, 2010; March 2, | The Honorable Mike Lester, Mayor, City | March 18, 2010 .............. 400236
Docket No.: Arrow, (09-06— 2010; Tulsa Daily Commerce of Broken Arrow, 220 South 1st Street,
B-1113). 3069P). and, Legal News. Broken Arrow, OK 74012.
Tulsa (FEMA City of Tulsa, (10— August 6, 2010; August 13, | The Honorable Dewey Bartlett, Mayor, | July 30, 2010 ........ccc.... 405381
Docket No.: 06—-2150P). 2010; The Tulsa World. City of Tulsa, 175 East 2nd Street,
B-1162. Suite 690, Tulsa, OK 74103.
Pennsylvania: York, Township of Dover, March 5, 2010; March 12, | Mr. Curtis Kann, Chairperson, Township | February 26, 2010 .......... 420920
(FEMA Docket (09-03—-1919P). 2010; The York Daily Record. of Dover, Board of Supervisors, 2480
No.: B-1116). West Canal Road, Dover, PA 17315.
Tennessee:
Franklin (FEMA | City of Decherd, March 4, 2011; March 11, | The Honorable Betty Don Henshaw, | February 24, 2011 .......... 470054
Docket No.: (10-04—-2240P). 2011; The Herald-Chronicle. Mayor, City of Decherd, 1301 West
B-1195). Main Street, Decherd, TN 37324.
Franklin (FEMA | City of Winchester, March 4, 2011; March 11, | The Honorable Terry Harrell, Mayor, City | February 24, 2011 .......... 470056
Docket No.: (10-04—-2240P). 2011; The Herald-Chronicle. of Winchester, 7 South High Street,
B-1195). Winchester, TN 37398.
Sullivan (FEMA | City of Kingsport, February 14, 2011; February | The Honorable Dennis R. Phillips, Mayor, | June 21, 2011 ................ 470184
Docket No.: (10-04-7017P). 21, 2011; The Kingsport City of Kingsport, 225 West Center
B-1191). Times-News. Street, Kingsport, TN 37660.
Texas:
Bexar (FEMA City of San Antonio, | April 23, 2010; April 30, 2010; | The Honorable Julian Castro, Mayor, City | April 26, 2010 ................. 480045
Docket No.: (09-06-3107P). The San Antonio Express-, of San Antonio, P.O. Box 839966, San
B-1135). News. Antonio, TX 78283.
Brazoria (FEMA | City of Manvel, (10— | August 9, 2010; August 16, | The Honorable Delores Martin, Mayor, | August 26, 2010 ............. 480076
Docket No.: 06-1185P). 2010; The Alvin Sun. City of Manvel, P.O. Box 187, Manvel,
B-1162). TX 77578.
Brazoria (FEMA | Unincorporated August 9, 2010; August 16, | The Honorable Joe King, Brazoria County | August 26, 2010 485458
Docket No.: areas of Brazoria 2010; The Facts. Judge, 111 East Locust Street,
B-1162). County, (10-06— Angleton, TX 77515.

1185P).
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Collin (FEMA City of Allen, (09— November 6, 2009; November | The Honorable Stephen Terrell, Mayor, | October 28, 2009 ........... 480131
Docket No.: 06-3028P). 13, 2009; The McKinney City of Allen, 305 Century Parkway,
B-1116). Courier-, Gazette. Allen, TX 75013.
Collin (FEMA City of McKinney, November 6, 2009; November | The Honorable Brian Loughmiller, Mayor, | October 28, 2009 ........... 480135
Docket No.: (09-06-3028P). 13, 2009; The McKinney City of McKinney, 222 North Tennessee
B-1116). Courier-, Gazette. Street, P.O. Box 517, McKinney, TX
75069.
Collin (FEMA City of McKinney, February 4, 2010; February 11, | The Honorable Brian Loughmiller, Mayor, | June 11, 2010 ................ 480135
Docket No.: (10-06—-0322P). 2010; The McKinney Courier- City of McKinney, 222 North Tennessee
B-1113). , Gazette. Street, P.O. Box 517, McKinney, TX
75069.
Collin (FEMA City of Wylie, (10— August 25, 2010; September 1, | The Honorable Eric Hogue, Mayor, City of | December 30, 2010 ........ 480759
Docket No.: 06-1838P). 2010; The Wylie News. Wylie, 2000 State Highway 78 North,
B-1162). Wylie, TX 75098.
Dallas (FEMA City of Lancaster, December 29, 2009; January 5, | The Honorable Marcus Knight, Mayor, | May 5, 2010 ................... 480182
Docket No.: (09-06-3164P). 2010; The Focus Daily News. City of Lancaster, P.O. Box 940, Lan-
B-1113). caster, TX 75146.
Denton FEMA City of Lewisville, June 9, 2010; June 16, 2010; | The Honorable Dean Ueckert, Mayor, City | June 28, 2010 ................ 480195
Docket No.: (10-06-0364P). The Lewisville Leader. of Lewisville, 151 West Church Street,
B-1157). Lewisville, TX 75029.
Harris (FEMA City of Houston, May 25, 2010; June 1, 2010; | The Honorable Annise D. Parker, Mayor, | September 29, 2010 ....... 480296
Docket No.: (09-06-3048P). The Houston Chronicle. City of Houston, P.O. Box 1562, Hous-
B-1141). ton, TX 77251.
Harris (FEMA Unincorporated September 7, 2010; September | The Honorable Ed Emmett, Harris County | January 12, 2011 ... 480287
Docket No.: areas of Harris 14, 2010; The Houston Judge, 1001 Preston Street, Suite 911,
B-1162). County, (10-06— Chronicle. Houston, TX 77002.
0320P).
Johnson (FEMA | City of Mansfield, July 20, 2010; July 27, 2010; | The Honorable David Cook, Mayor, City | November 24, 2010 ........ 480606
Docket No.: (10-06-0427P). The Fort Worth Star-, Tele- of Mansfield, 1200 East Broad Street,
B-1162). gram. Mansfield, TX 76063.
Johnson (FEMA | Unincorporated July 20, 2010; July 27, 2010; | The Honorable Roger Harmon, Johnson | November 24, 2010 ........ 480879
Docket No.: areas of Johnson The Fort Worth Star-Tele- County Judge, 2 Main Street, Cleburne,
B-1162). County, (10-06— gram. TX 76033.
0427P).
Kerr (FEMA Unincorporated April 20, 2010; April 27, 2010; | The Honorable Pat Tinley, Kerr County | August 25, 2010 ............. 480419
Docket No.: areas of Kerr The Kerrville Daily Times. Judge, 700 East Main Street, Kerrville,
B-1124). County, (09-06— TX 78028.
3314P).
Tarrant (FEMA City of Fort Worth, July 13, 2010; July 20, 2010; | The Honorable Michael J. Moncrief, | November 17, 2010 ........ 480596
Docket No.: (10-06—-1675P). The Fort Worth Star-Tele- Mayor, City of Fort Worth, 1000
B-1162). gram. Throckmorton Street, Fort Worth, TX
76102.
Tarrant (FEMA City of Watauga, June 8, 2010; June 15, 2010; | The Honorable Henry Jeffries, Mayor, | October 13, 2010 ........... 480613
Docket No.: (09-06-3519P). The Fort Worth Star-Tele- City of Watauga, 7105 Whitley Road,
B-1162). gram. Watauga, TX 76148.
Travis (FEMA City of Austin, (09— March 10, 2010; March 17, | The Honorable Lee Leffingwell, Mayor, | July 15, 2010 .......c.c.c..... 480624
Docket No.: 06-3398P). 2010; The Austin American- City of Austin, P.O. Box 1088, Austin,
B-1116). Statesman. TX 78767.
Williamson City of Cedar Park, September 9, 2010; September | The Honorable Bob Lemon, Mayor, City | January 14, 2011 ........... 481282
(FEMA Dock- (09-06-3455P). 16, 2010; The Hill Country of Cedar Park, 600 North Bell Boule-
et No.: B— News. vard, Cedar Park, TX 78613.
1162).
Williamson City of Georgetown, | July 7, 2010; July 14, 2010; | The Honorable George Garver, Mayor, | November 11, 2010 ........ 480668
(FEMA Dock- (10-06—-0373P). The Williamson County Sun. City of Georgetown, P.O. Box 409,
et No.: B- Georgetown, TX 78627.
1157).
Utah: Washington City of Washington, | March 11, 2011; March 18, | The Honorable Ken Neilson, Mayor, City | February 28, 2011 .......... 490182
(FEMA Docket (10-08-1023P). 2011; The Spectrum. of Washington, 111 North 100 East,
No.: B-1195). Washington, UT 84780.
Virginia: Frederick City of Winchester, April 29, 2010; May 6, 2010; | The Honorable Elizabeth Minor, Mayor, | April 22, 2010 ................. 510173

(FEMA Docket

(10-03-0692P).

No.: B-1141).

The Winchester Star.

City of Winchester, 15 North Cameron
Street, Winchester, VA 22601.

(Catalog of Federal Domestic Assistance No.

97.022, “Flood Insurance.”)

Dated: August 5, 2011.
Sandra K. Knight,

SECURITY

Federal Emergency Management

Agency

Deputy Federal Insurance and Mitigation

Administrator, Mitigation, Department of
Homeland Security, Federal Emergency

Management Agency.

[FR Doc. 2011-20963 Filed 8—-16—11; 8:45 am]

BILLING CODE 9110-12-P

44 CFR Part 67

[Docket ID FEMA-2011-0002]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

DEPARTMENT OF HOMELAND

ACTION: Final rule.

SUMMARY: Base (1% annual-chance)

BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that

Flood Elevations (BFEs) and modified

each community is required either to

adopt or to show evidence of being

already in effect in order to qualify or

remain qualified for participation in the

(NFIP).

National Flood Insurance Program
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DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-4064, or (e-mail)
luis.rodriguez1@dhs.gov.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator

has resolved any appeals resulting from
this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of

Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

State City/town/county

Source of flooding

*Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Location

Modified
City of McGrath, Alaska
Docket No.: FEMA-B-1126
Alaska .......cccoeciiieenn, City of McGrath ............ Kuskokwim River .............. Approximately 3.23 miles downstream of +338
the confluence with the Takotna River.
Approximately 1.83 miles upstream of the +338

confluence with the Takotna River.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of McGrath

Maps are available for inspection at City Hall, Takotna Avenue and F Street, McGrath, AK 99627.

ADDRESSES
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
+ Elevation in feet
#Depth in feet

above ground
A Elevation in me-

(NGVD)
(NAVD)
Communities affected

ters (MSL)
Modified

Jones County, Texas, and Incorporated Areas

Docket No.: FEMA-B-1122

Lake Fort Phantom Hill

Just downstream of County Highway 1082

Approximately 300 feet downstream of County Road 341

+1642 | City of Abilene, Unincor-
porated.

+1656 | Areas of Jones County.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Abilene

ADDRESSES

Maps are available for inspection at City Hall, 555 Walnut Street, Abilene, TX 79601.

Unincorporated Areas of Jones County

Maps are available for inspection at the Jones County Courthouse, 1100 12th Street, Anson, TX 79501.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: August 5, 2011.
Sandra K. Knight,

Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.

[FR Doc. 2011-20867 Filed 8—16—11; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2011-0002]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained

by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—4064, or (e-mail)
luis.rodriguez1@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community.

The BFEs and modified BFEs are
made final in the communities listed
below. Elevations at selected locations
in each community are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67
Administrative practice and

procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
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1978 Comp., p. 329; E.O. 12127, 44 FR 19367,

3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-
ters (MSL)
Modified

Communities
affected

Sharp County, Arkansas, and Incorporated Areas

Docket No.: FEMA-B-1089

Curia Creek ......ccceeveveerieneiieens Approximately 1,490 feet downstream of State Highway +603 | Unincorporated Areas of
230. Sharp County.
Just downstream of State Highway 230 ..........ccccccovveenns +608
Lick FOrK .ovveeiiieeeieneiee e Just downstream of Gravel Pit Road ..........ccccceveveeiiiieennns +595 | Unincorporated Areas of
Sharp County.
Approximately 157 feet downstream of Gravel Pit Road ... +597
Right Prong Otter Creek ........... Approximately 500 feet upstream of Toshiming Trace ....... +491 | Unincorporated Areas of
Sharp County.
Approximately 925 feet downstream of Waketa Drive ....... +530
South Big Creek Tributary ........ Approximately 750 feet downstream of Jackson Spring +549 | Unincorporated Areas of
Road. Sharp County.
Approximately 600 feet downstream of Levee Road .......... +659
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Unincorporated Areas of Sharp County
Maps are available for inspection at 718 Ash Flat Drive, Ash Flat, AR 72513.
Butler County, lowa, and Incorporated Areas
Docket No.: FEMA-B-1097
Beaver Creek .......ccccvvvvceencninnns Approximately 1,800 feet downstream of Utica Avenue ..... +896 | Unincorporated Areas of But-
ler County.
Approximately 1.2 miles upstream of Utica Avenue ........... +901
Shell Rock River .......cccccceveneen. Approximately 1.1 miles downstream of Cherry Street ...... +899 | Unincorporated Areas of But-
ler County.
Approximately 0.9 mile upstream of the dam ..................... +909
Shell Rock River .......ccccccevueeee. At the downstream side of lowa Northern Railway ............ +923 | Unincorporated Areas of But-
ler County.
Approximately 1,000 feet upstream of Chicago and North +931
Western Railroad.
Shell Rock River .......ccccccevueeee. Approximately 0.7 mile downstream of Traer Street .......... +955 | Unincorporated Areas of But-
ler County.
Approximately 700 feet upstream of State Highway 14 ..... +960
Shell Rock River Overflow Approximately 900 feet downstream of Main Street ........... +955 | Unincorporated Areas of But-
Channel 2. ler County.
Approximately 400 feet upstream of Main Street ............... +958
*National Geodetic Vertical Datum.
+ North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Unincorporated Areas of Butler County
Maps are available for inspection at the Butler County Courthouse, 428 6th Street, Allison, |A 50602.
Leake County, Mississippi, and Incorporated Areas
Docket No.: FEMA-B-1108
Pearl River ......ccccooeveniiiieennnn. Approximately 1.0 mile downstream of State Highway 35 +341 | City of Carthage.
Approximately 1.0 mile upstream of State Highway 35 ...... +343
Tuscolameta Creek ................... Approximately 555 feet downstream of State Highway 35 +356 | Town of Walnut Grove.
Approximately 0.5 mile upstream of State Highway 35 ...... +357

*National Geodetic Vertical Datum.
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* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD) .
Flooding source(s) Location of referenced elevation #Depth in feet Co:?frg&gléles
above ground
A Elevation in me-
ters (MSL) modi-
fied
+ North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Carthage
Maps are available for inspection at City Hall, 212 West Main Street, Carthage, MS 39051.
Town of Walnut Grove
Maps are available for inspection at the Town Hall, 139 Main Street, Walnut Grove, MS 38189.
Cherokee County, South Carolina, and Incorporated Areas
Docket No.: FEMA-B-1128
Broad River ........ccocceiiieiiiiennn. At the confluence with the Pacolet River .............cccccee. +437 | Unincorporated Areas of
Cherokee County.
Approximately 2.1 miles upstream of the confluence with +458
Quinton Branch.
Kings Creek .......ccccviiiiiinenns At the confluence with the Broad River ..o +458 | Unincorporated Areas of
Cherokee County.
Approximately 0.9 mile upstream of Old Chester Road ..... +493

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Unincorporated Areas of Cherokee County
Maps are available for inspection at the Cherokee County Administration Office, 210 North Limestone Street, Gaffney, SC 29340.

Chester County, South Carolina, and Incorporated Areas
Docket No.: FEMA-B-1127

Broad River (Downstream) ....... Approximately 1.8 miles downstream of State Highway 72 +314 | Unincorporated Areas of

Chester County.
Approximately 2.0 miles upstream of State Highway 72 .... +327
Broad River (Upstream) ............ Approximately 1.6 miles downstream of State Highway 49 +363 | Unincorporated Areas of
Chester County.
Approximately 2.2 miles upstream of State Highway 49 .... +417
Dry Fork Creek ......cccoovvceenenunnns Approximately 68 feet upstream of the confluence with the +397 | City of Chester, Unincor-
Sandy River. porated Areas of Chester
County.
Approximately 1.3 miles upstream of U.S. Route 321 ....... +545

Fishing Creek ......ccccceniirieennnnn. Approximately 1,219 feet downstream of U.S. Route 21 ... +355 | Town of Great Falls, Unin-
corporated Areas of Ches-
ter County.

Approximately 757 feet upstream of Humpback Bridge +484
Road.

Rocky Creek ......cccccvevirniieennnen. Approximately 273 feet downstream of Brooklyn Road ..... +297 | Town of Great Falls, Unin-
corporated Areas of Ches-
ter County.

Approximately 0.5 mile upstream of the confluence with +317
Turkey Creek.

Tanyard Branch ....................... At the confluence with Dry Fork Creek .........ccccvviininieninnns +412 | Unincorporated Areas of

Chester County.
Approximately 0.7 mile upstream of Hawthorne Road ....... +436

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Chester
Maps are available for inspection at City Hall, 100 West End Street, Chester, SC 29706.
Town of Great Falls
Maps are available for inspection at the Town Hall, 810 Dearborn Street, Great Falls, SC 29055.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet

(NGVD)

+ Elevation in feet

(NAVD)

#Depth in feet
above ground
A Elevation in me-
ters (MSL) modi-

fied

Communities
affected

Unincorporated Areas of Chester County

Maps are available for inspection at the Chester County Government Complex, 1476 J.A. Cochran Bypass, Suite 63, Chester, SC 29706.

Chesterfield County, South Carolina, and Incorporated Areas

Docket No.: FEMA-B-1127

Bear Creek

Beaver Creek

Great Pee Dee River

Huckleberry Branch

Huckleberry Branch Tributary ...

Indian Creek

Juniper Creek

Juniper Creek Tributary 1

Juniper Creek Tributary 2

Little Juniper Creek

Mill Creek

Thompson Creek

Wilson Branch

Wilson Branch Tributary

At the confluence with Thompson Creek

Approximately 0.9 mile upstream of Evans Mill Road

At the confluence with Thompson Creek .........cccccceceevnenne

Approximately 1,960 feet downstream of Teals Mill Road

Approximately 200 feet downstream of the confluence
with Thompson Creek.

At the State of North Carolina boundary
At the confluence with the Great Pee Dee River

Approximately 474 feet upstream of Chesterfield Highway
At the confluence with Huckleberry Branch

Approximately 831 feet upstream of Chesterfield Highway
At the confluence with Thompson Creek

Approximately 1,743 feet upstream of Avondale Road
At the confluence with Thompson Creek

Approximately 2.3 miles upstream of U.S. Route 1
At the confluence with Juniper Creek

Approximately 1,177 feet upstream of McBride Road
At the confluence with Juniper Creek

Approximately 0.6 mile upstream of RD TT 18 ...
At the confluence with Juniper Creek ........cccccorvvenirieeninnns
Approximately 1.3 miles upstream of U.S. Route 1
At the confluence with Juniper Creek .........cccevveveeicenennnns
Approximately 0.9 mile upstream of Wilkes Pond Road ....
At the confluence with the Great Pee Dee River

Approximately 1.4 miles upstream of North Page Street ...
At the confluence with Huckleberry Branch
Approximately 1,767 feet upstream of Jersey Street
At the confluence with Wilson Branch

Approximately 1,686 feet upstream of Jersey Street

+114

+130
+105

+116
+93

+110
+98

+189
+133

+175
+122

+176
+93

+212
+117

+168
+128

+198
+131

+160
+158

+189
+93

+174

+99
+157
+113

+152

Unincorporated Areas of
Chesterfield County.

Unincorporated Areas of
Chesterfield County.

Town of Cheraw, Unincor-
porated Areas of Chester-
field County.

Town of Cheraw, Unincor-
porated Areas of Chester-
field County.

Town of Cheraw, Unincor-
porated Areas of Chester-
field County.

Town of Chesterfield, Unin-
corporated Areas of Ches-
terfield County.

Town of Patrick, Unincor-
porated Areas of Chester-
field County.

Unincorporated Areas of
Chesterfield County.

Unincorporated Areas of
Chesterfield County.

Unincorporated Areas of
Chesterfield County.

Unincorporated Areas of
Chesterfield County.

Town of Chesterfield, Unin-
corporated Areas of Ches-
terfield County.

Town of Cheraw.
Town of Cheraw, Unincor-

porated Areas of Chester-
field County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

Town of Cheraw

ADDRESSES

Maps are available for inspection at the Town Hall, 200 Market Street, Cheraw, SC 29520.

Town of Chesterfield

Maps are available for inspection at the Town Hall, 112 East Main Street, Chesterfield, SC 29709.

Town of Patrick

Maps are available for inspection at the Town Hall, 129 Turnage Street, Patrick, SC 29584.
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* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
Flooding source(s) Location of referenced elevation #Depth in feet
above ground
A Elevation in me-
ters (MSL)
Modified

Communities
affected

Unincorporated Areas of Chesterfield County

Maps are available for inspection at the Chesterfield County Courthouse, 200 West Main Street, Chesterfield, SC 29709.

Newberry County, South Carolina, and Incorporated Areas
Docket No.: FEMA-B-1127

Duncans Creek ........cccccenennnnns Approximately 1,245 feet upstream of the confluence with +325
the Enoree River.
Approximately 1,323 feet upstream of the confluence with +360
South Fork Duncan Creek.
Lake Greenwood ........cccceeeeee Entire shoreline ..o, +442
Lake MUrray ......ccccoeeeevceeeeeneeenn. Approximately 0.9 mile upstream of Wheeland Hool Road +362
Approximately 30 feet upstream of State Highway 391 ..... +362
Mud Creek .....cccovveeeiieeiiieeneene Approximately 0.4 mile downstream of New Hope Road ... +279
Approximately 1.4 miles upstream of U.S. Route 176 ....... +371
Scotts Creek .......cceevvvecernnnen. At Glenn ROad .......cccoiiiiiiineei e +475
Approximately 288 feet upstream of Pender Ridge Road .. +509
Timothy Creek ......cccoveveieennn. Approximately 251 feet downstream of Cannon Swamp +386
Road.
Approximately 1.6 miles upstream of Clara Brown Road ... +498

Town of Whitmire, Unincor-
porated Areas of Newberry
County.

Unincorporated Areas of
Newberry County.

Unincorporated Areas of
Newberry County.

Unincorporated Areas of
Newberry County.

City of Newberry, Unincor-
porated Areas of Newberry
County.

Unincorporated Areas of
Newberry County.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Newberry
Maps are available for inspection at City Hall, 1330 College Street, Newberry, SC 29108.
Town of Whitmire
Maps are available for inspection at the Town Hall, 210 Main Street, Whitmire, SC 29178.

Unincorporated Areas of Newberry County

Maps are available for inspection at the Newberry County Courthouse, 1223 College Street, Newberry, SC 29108.

Meade County, South Dakota, and Incorporated Areas
Docket No.: FEMA-B-1089

Bear Butte Creek ........cccceeuueeen. Approximately 3,000 feet downstream of Blanche Street .. +3341
Approximately 1,632 feet downstream of Blanche Street .. + 3351
Approximately 675 feet upstream of 14th Street ................ +3473
Approximately 630 feet upstream of 13th Street ............... +3480
Blackhawk Creek ..........ccoenee. Approximately 20 feet downstream of Deadwood Avenue +3382
North.
Approximately 3,800 feet upstream of Anderson Road ...... +3754
Cook Canyon Creek ................. Approximately 2,550 feet upstream of Short Track Road .. +3593
Approximately 450 feet upstream of I-90 ............ccccceeveene +3596
Deadman Gulch ........ccccceeveenee. Approximately 180 feet upstream of Ballpark Road ........... +3506
Approximately 250 feet downstream of [-90 West ............. +3530
Approximately 50 feet upstream of Elk Road ...........ccc.c... +3604
Approximately 100 feet upstream of Elk Road ................... +3808
Dolan Creek ......ccccoeveecvveeinennnn. Approximately 500 feet upstream of West Farley Street .... +3452
Approximately 1,250 feet downstream of 1-90 ................... + 3466
Approximately 80 feet upstream of Pine Glenn Drive ........ +3579
Approximately 160 feet upstream of Glenn Ridge Court .... +3615
East Vanocker Creek ................ Approximately 50 feet downstream of Chicago and North- +3555
western Railroad.
Approximately 1,660 feet upstream of Chicago and North- +3564
western Railroad.

Unincorporated Areas of
Meade County.

Unincorporated Areas of
Meade County.

Unincorporated Areas of
Meade County.

Unincorporated Areas of
Meade County.

Unincorporated Areas of
Meade County.

Unincorporated Areas of
Meade County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-
ters (MSL) modi-

Communities
affected

fied
Middle Cook Canyon Creek ..... Approximately 1,400 feet upstream of Short Track Road .. +3562 | Unincorporated Areas of
Meade County.
Approximately 1,950 feet upstream of Short Track Road .. +3596
South Cook Canyon Creek ....... Approximately 1,050 feet upstream of Short Track Road .. +3552 | Unincorporated Areas of
Meade County.
Approximately 1,835 feet upstream of Short Track Road .. +3582
South Dolan Creek ..........c........ Approximately 2,050 feet upstream of Dolan Creek Road +3572 | Unincorporated Areas of
Meade County.
Approximately 2,400 feet upstream of Dolan Creek Road +3575
Vanocker Creek ........ccccccvruennen. Approximately 900 feet downstream of Harmon Street ...... +3462 | Unincorporated Areas of
Meade County.
Approximately 125 feet downstream of Harmon Street ...... +3472
Approximately 30 feet upstream of Vanocker Canyon +3596
Road.
Approximately 200 feet upstream of Vanocker Canyon +3597

Road.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES

Unincorporated Areas of Meade County

Maps are available for inspection at the Meade County Courthouse, 1425 Sherman Street, Sturgis, SD 57785.

Limestone County, Texas, and Incorporated Areas

Docket No.: FEMA-B-1112

Salt River

Just upstream of State Highway 14 ...

Approximately 0.66 mile upstream of State Highway 14 ....

+473 | Unincorporated Areas of

+483

Limestone County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES

Unincorporated Areas of Limestone County
Maps are available for inspection at the Limestone County Courthouse, 200 West State Street, Groesbeck, TX 76642.

Polk County, Wisconsin, and Incorporated Areas
Docket No.: FEMA-B-1060 & FEMA-B-1087

Balsam Lake

Big Butternut Lake

Clam Falls Flowage ..................

Largon Lake ........ccccoviceiiinnnnns

Little Butternut Lake ..................

Sand Lake .......ccooceveeiiiiiiiee.

White Ash Lake

Entire shoreline

Entire shoreline

Entire shoreline

Entire shoreline

Entire shoreline

Entire shoreline

Entire shoreline

+1135

+1216

+1030

+1247

+1210

+1124

+1123

Unincorporated Areas of
Polk County, Village of
Balsam Lake.

Unincorporated Areas of
Polk County, Village of
Luck.

Unincorporated Areas of
Polk County.

Unincorporated Areas of
Polk County.

Unincorporated Areas of
Polk County, Village of
Luck.

Unincorporated Areas of
Polk County.

Unincorporated Areas of
Polk County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
+ Elevation in feet

#Depth in feet
above ground
A Elevation in me-
ters (MSL) modi-

(NGVD)

(NAVD) Communities

affected

fied

ADDRESSES
Unincorporated Areas of Polk County

Maps are available for inspection at the Polk County Government Center, 100 Polk County Plaza, Balsam Lake, WI 54810.

Village of Balsam Lake

Maps are available for inspection at the Village Hall, 404 Main Street, Balsam Lake, WI 54810.

Village of Luck

Maps are available for inspection at 401 Main Street, Luck, WI 54853.

Docket No.: FEMA-B-1104

Fremont County, Wyoming, and Incorporated Areas

Big (Middle) Popo Agie River ...

Dickinson CreeK ........ccccuvveeeennn.

Fremont Street Split ..................

Approximately 80 feet upstream of the confluence with the
North Popo Agie River.

Approximately 6,030 feet upstream of Field Station Road
Approximately 240 feet downstream of Fremont Street .....

Approximately 3,360 feet upstream of Fremont Street .......
Approximately 160 feet downstream of 3rd Street
Approximately 380 feet upstream of 4th Street ..................

+5239 | City of Lander, Unincor-
porated Areas of Fremont
County.

+5978

+5398 | City of Lander, Unincor-
porated Areas of Fremont
County.

+5438

+5389 | City of Lander.

+5402

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Lander

ADDRESSES

Maps are available for inspection at 240 Lincoln Street, Lander, WY 82520.

Unincorporated Areas of Fremont County

Maps are available for inspection at 450 North 2nd Street, Room 360, Lander, WY 82520.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: July 29, 2011.
Sandra K. Knight,

Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.

[FR Doc. 2011-20959 Filed 8—16—11; 8:45 am]

BILLING CODE 9110-12-P

GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 6101, 6103, 6104, and
6105

[GSA BCA Amendment 2011-01, BCA Case
2011-61-1; Docket Number 2011-001,
Sequence 1]

RIN 3090-AJ16

Civilian Board of Contract Appeals;
Rules of Procedure of the Civilian
Board of Contract Appeals—Electronic
Filing of Documents

AGENCY: Civilian Board of Contract
Appeals, General Services
Administration (GSA).

ACTION: Final rule.

SUMMARY: This document revises the
rules governing proceedings before the
Civilian Board of Contract Appeals
(Board). The rules are amended to
provide procedures for the electronic
filing of documents in proceedings
before the Board. Electronic filing is
increasingly available in judicial and
administrative tribunals to provide

parties with a faster, more efficient, and
less costly way to submit their
documents. In addition, although
electronically filed documents will be
docketed as received only during Board
working hours, they may be transmitted
at any time from any location with
Internet access. This amendment is a
non-substantive change to the Rules that
is intended to improve the efficiency
and effectiveness of the Board’s
programs by providing parties with an
additional option for filing their
documents with the Board. It does not
affect any of the other methods
currently available, including the
delivery of documents in person, by
courier or United States Postal Service,
or by facsimile transmission.

DATES: Effective Date: August 17, 2011.

FOR FURTHER INFORMATION CONTACT: Mr.
J. Gregory Parks, Chief Counsel, Civilian
Board of Contract Appeals, telephone
(202) 606—8800, e-mail address
Greg.Parks@cbca.gov for clarification of
content. For information pertaining to
status or publication schedules, contact
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the Regulatory Secretariat at (202) 501—
4755. Please cite BCA Case 2011-61-01.
SUPPLEMENTARY INFORMATION:

A. Regulatory Information

The Board is issuing this final rule
without prior notice and opportunity to
comment pursuant to authority under
section 4(a) of the Administrative
Procedure Act (APA) (5 U.S.C. 553(b)).
This provision authorizes an agency to
issue a rule without prior notice and
opportunity to comment when the
agency for good cause finds that those
procedures are ‘“‘impracticable,
unnecessary, or contrary to the public
interest.” Under 5 U.S.C. 553(b)(B), the
Board finds that good cause exists for
not publishing a notice of proposed
rulemaking (NPRM) with respect to this
rule because publishing a NPRM would
be unnecessary. This amendment is a
non-substantive change to the Rules,
intended to improve the efficiency and
effectiveness of the Board’s programs by
providing parties with an additional
option for filing their documents. This
option of electronic filing does not affect
any of the other methods currently
available to parties for the delivery of
documents, including in person, by
United States Postal Service or other
courier service, or by facsimile
transmission.

B. Background

The Civilian Board of Contract
Appeals was established within the
General Services Administration (GSA)
by Section 847 of the National Defense
Authorization Act for Fiscal Year 2006,
Public Law 109-163 (now codified at 41
U.S.C. 7105(b)). In March 2011, the
Civilian Board of Contract Appeals
began accepting filings submitted by
electronic mail (e-mail) under Section
6101.1(b)(5) of the Board’s Rules of
Procedure. However, appeal files
submitted pursuant to Section 6101.4 of
the Board’s Rules of Procedure may not
be submitted by electronic mail due to
the size and complexity of these filings,
and classified documents and files
submitted in camera or under protective
order pursuant to Section 6101.9(c) of
the Board’s Rules of Procedure may not
be submitted by electronic mail due to
the need to ensure their security. This
final rule updates section 6101.1(b)(5) to
include information regarding the filing
of documents by e-mail and to provide
direction concerning requirements for
their submittal. Sections 6101.1(f),
6101.2(a)(1)(ii)(C), 6101.2(a)(1)(ii)(D),
6101.2(a)(2)(ii)(C), 6101.5(c),

6103.302(a) 6103.302(b),
6104.402(a)(1)(i), 6104.402(a)(1)(ii),
6104.402(a) 6105.502(a)(2)(iii)(A),

(a)

(1),
(1)
(3),
6105.502(a)(2)(iii)(B), and

6105.502(a)(2)(iv) are also amended to
provide the e-mail address for receipt of
filings for the Clerk of the Board and to
request additional contact information
for parties and their agents or
representatives. Sections 6101.25(a)(1),
6103.306, 6104.406, and 6105.505 are
amended to provide the current Internet
address for the Board. In addition,
section 6101.5(c) is amended to correct
an error in printing by the Code of
Federal Regulations.

C. Regulatory Flexibility Act

The General Services Administration
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule does not impose any
additional costs on large or small
businesses.

D. Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This is not
a significant regulatory action and,
therefore, was not subject to review
under Section 6(b) of Executive Order

12866, Regulatory Planning and Review,

dated September 30, 1993. This rule is
not a major rule under 5 U.S.C. 804.

E. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes do not
impose recordkeeping or information
collection requirements, or otherwise
collect information from offerors,
contractors, or members of the public
that require approval of the Office of
Management and Budget under 44
U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 6101,
6103, 6104, and 6105

Administrative practice and
procedure, Agriculture, Freight
forwarders, Government procurement,
Travel and relocation expenses.

Dated: August 4, 2011.
Stephen M. Daniels,
Chairman, Civilian Board of Contract
Appeals, General Services Administration.
Therefore, GSA amends 48 CFR parts
6101, 6103, 6104, and 6105 as set forth
below:

PART 6101—CONTRACT DISPUTE
CASES

m 1. The authority citation for 48 CFR
part 6101 is revised to read as follows:

Authority: 41 U.S.C. 7101-7109.

m 2. Amend section 6101.1 by adding
paragraph (b)(5)(iii); and by adding a
new sentence at the end of paragraph (f)
to read as follows:

6101.1 Scope of rules; definitions;
construction; rulings, orders, and
directions; panels; location and address
[Rule 1].

* * * * *

(b) * *x %

(5) * x %

(iii) Filings submitted by electronic
mail (e-mail) are permitted, with the
exception of appeal files submitted
pursuant to 6101.4 (Rule 4), classified
documents, and filings submitted in
camera or under protective order
pursuant to 6101.9(c) (Rule 9(c)). Filings
by e-mail shall be submitted to:
cbca.efile@cbca.gov. Filings must be in
PDF format and may not exceed 18
megabytes (MB) total. Filings that are
not in PDF format or over 18 MB will
not be accepted. The filing of a
document by e-mail occurs upon receipt
by the Board on a working day, as
defined in 6101.1(b)(9) (Rule 1(b)(9)).
All e-mail filings received by 4:30 p.m.,
Eastern Time, on a working day will be
considered to be filed on that day. E-
mail filings received after that time will
be considered to be filed on the next
working day.

(f) * * * The Clerk’s e-mail address
for receipt of filings is:
cbca.efile@cbca.gov.

m 3. Amend section 6101.2 by revising
paragraphs (a)(1)(ii)(C), (a)(1)(ii)(D), and
(a)(2)(ii)(C) to read as follows:

6101.2 Filing cases; time limits for filing;
notice of docketing; consolidation [Rule 2].

(a) * * %

(1) * * %

(ii) * * *

(C) The name, address, telephone
number, facsimile machine number, and
e-mail address, if available, of the
contracting officer whose decision is
appealed and the date of the decision;

(D) If the appeal is from the failure of
the contracting officer to decide a claim,
the name, address, telephone number,
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facsimile machine number, and e-mail
address, if available, of the contracting

officer who received the claim;
* * * * *

(2) * *x %

(ii) * * *

(C) The name, address, telephone
number, facsimile machine number, and
e-mail address, if available, of the
contracting officer whose decision is
sought.

* * * * *

m 4. Amend section 6101.5 by revising
paragraph (c) to read as follows:

6101.5 Appearances; notice of appearance
[Rule 5].

* * * * *

(c) Withdrawal of appearance. Any
person who has filed a notice of
appearance and who wishes to
withdraw from a case must file a motion
which includes the name, address,
telephone number, facsimile machine
number, and e-mail address, if available,
of the person who will assume
responsibility for representation of the
party in question. The motion shall state
the grounds for withdrawal unless it is
accompanied by a representation from
the successor representative or existing
co-counsel that the established case
schedule will be met.

m 5. Amend section 6101.25 by adding
two new sentences at the end of
paragraph (a)(1) to read as follows:

6101.25 Decisions; settlements [Rule 25].

(a) * % %

(1) * * * In addition, all Board
decisions are posted weekly on the
Internet. The Board’s Internet address is:
http://www.cbca.gov.

* * * * *

PART 6103—TRANSPORTATION RATE
CASES

m 6. The authority citation for 48 CFR
part 6103 is revised to read as follows:
Authority: 31 U.S.C. 3726(i)(1); 41 U.S.C.

7101-7109; Sec. 201(0), Pub. L. 104-316, 110
Stat. 3826.

m 7. Amend section 6103.302 by
revising paragraph (a)(1); and by adding
a new sentence after the fifth sentence
in paragraph (b) to read as follows:

6103.302 Filing claims [Rule 302].

(a] * % %

(1) The name, address, telephone
number, facsimile machine number, and
e-mail address, if available, of the
claimant;

* * * * *

(b) * * * The Clerk’s e-mail address
for receipt of filings is:
cbca.efile@cbca.gov. * * *

* * * * *

m 8. Amend section 6103.306 by
revising the fourth sentence to read as
follows:

6103.306 Decisions [Rule 306].
* * * The Board’s Internet address is:
http://www.cbca.gov.

PART 6104—TRAVEL AND
RELOCATION EXPENSES CASES

m 9. The authority citation for 48 CFR
part 6104 is revised to read as follows:

Authority: Secs. 202(n), 204, Pub. L. 104—
316, 110 Stat. 3826; Sec. 211, Pub. L. 104—
53, 109 Stat. 535; 31 U.S.C. 3702; 41 U.S.C.
7101-7109.

m 10. Amend section 6104.402 by
revising paragraphs (a)(1)(i) and
(a)(1)(ii); and by adding a new sentence
after the fifth sentence of paragraph
(a)(3) to read as follows:

6104.402 Filing claims [Rule 402].

(a] * % %

(1) * % %

(i) The name, address, telephone
number, facsimile machine number, and
e-mail address, if available, of the
claimant;

(ii) The name, address, telephone
number, facsimile machine number, and
e-mail address, if available, of the
agency employee who denied the claim;
* * * * *

(3) * * * The Clerk’s e-mail address
for receipt of filings is:

cbca.efile@cbca.gov. * * *
* * * * *

m 11. Amend section 6104.406 by
revising the fourth sentence to read as
follows:

6104.406 Decisions [Rule 406].

* * * The Board’s Internet address is:
http://www.cbca.gov.

PART 6105—DECISIONS AUTHORIZED
UNDER 31 U.S.C. 3529

m 12. The authority citation for 48 CFR
part 6105 is revised to read as follows:

Authority: 31 U.S.C. 3529; 31 U.S.C. 3702;
41 U.S.C. 7101-7109; Secs. 202(n), 204, Pub.
L. 104-316, 110 Stat. 3826; Sec. 211, Pub. L.
104-53, 109 Stat. 535.

m 13. Amend section 6105.502 by
revising paragraphs (a)(2)(iii)(A) and
(a)(2)(iii)(B); and adding a new sentence
after the fifth sentence of paragraph
(a)(2)(iv) to read as follows:

6105.502 Request for decision [Rule 502].

(a) * * %

(2) * * %

(111) * % %

(A) The name, address, telephone
number, facsimile machine number, and
e-mail address, if available, of the
official making the request;

(B) The name, address, telephone
number, facsimile machine number, and
e-mail address, if available, of the
employee affected by the specific

payment or voucher; and
* * * * *

(iv) * * * The Clerk’s e-mail address
for receipt of filings is:
cbca.efile@cbca.gov. * * *

m 14. Amend section 6105.505 by
revising the fourth sentence to read as
follows:

6105.505 Decisions [Rule 505].

* * * The Board’s Internet address is:
http://www.cbca.gov.
[FR Doc. 2011-20874 Filed 8-16-11; 8:45 am]|
BILLING CODE 6820-AL—P


http://www.cbca.gov
mailto:cbca.efile@cbca.gov
http://www.cbca.gov
mailto:cbca.efile@cbca.gov
http://www.cbca.gov
mailto:cbca.efile@cbca.gov
http://www.cbca.gov

50929

Proposed Rules

Federal Register
Vol. 76, No. 159

Wednesday, August 17, 2011

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 402
[Docket No. FCIC-11-0003]
RIN 0563—-AC31

Catastrophic Risk Protection
Endorsement

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to amend
the Catastrophic Risk Protection
Endorsement. The intended effect of
this action is to clarify existing policy
provisions and to incorporate changes
that are consistent with those made in
the Common Crop Insurance Policy
Basic Provisions and to incorporate
provisions regarding catastrophic risk
protection coverage for area yield plans
from the Group Risk Plan (GRP) of
Insurance Basic Provisions. The
proposed changes will be effective for
the 2013 and succeeding crop years.

DATES: Written comments and opinions
on this proposed rule will be accepted
until close of business October 17, 2011
and will be considered when the rule is
to be made final.

ADDRESSES: FCIC prefers that comments
be submitted electronically through the
Federal eRulemaking Portal. You may
submit comments, identified by Docket
ID No. FCIG-11-0003, by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Director, Product
Administration and Standards Division,
Risk Management Agency, United States
Department of Agriculture, P.O. Box
419205, Kansas City, MO 64133-6205.
All comments received, including those
received by mail, will be posted without
change to http://www.regulations.gov,
including any personal information

provided, and can be accessed by the
public. All comments must include the
agency name and docket number or
Regulatory Information Number (RIN)
for this rule. For detailed instructions
on submitting comments and additional
information, see http://
www.regulations.gov. If you are
submitting comments electronically
through the Federal eRulemaking Portal
and want to attach a document, we ask
that it be in a text-based format. If you
want to attach a document that is a
scanned Adobe PDF file, it must be
scanned as text and not as an image,
thus allowing FCIC to search and copy
certain portions of your submissions.
For questions regarding attaching a
document that is a scanned Adobe PDF
file, please contact the RMA Web
Content Team at (816) 823—4694 or by
e-mail at
rmaweb.content@rma.usda.gov.

Privacy Act: Anyone is able to search
the electronic form of all comments
received for any dockets by the name of
the individual submitting the comment
(or signing the comment, if submitted
on behalf of an association, business,
labor union, etc.). You may review the
complete User Notice and Privacy
Notice for Regulations.gov at http://
www.regulations.gov/#!privacyNotice.
FOR FURTHER INFORMATION CONTACT:
Director, Product Administration and
Standards Division, Risk Management
Agency, United States Department of
Agriculture, Beacon Facility, Stop 0812,
Room 421, P.O. Box 419205, Kansas
City, MO 64141-6205, telephone (816)
926-7730.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
non significant for the purposes of
Executive Order 12866 and, therefore, it
has not been reviewed by the OMB.

Paperwork Reduction Act of 1995

Pursuant to the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35), the collections of
information in this rule have been
approved by the Office of Management
and Budget (OMB) under control
number 0563-0053.

E-Government Act Compliance

FCIC is committed to complying with
the E-Government Act of 2002, to
promote the use of the Internet and

other information technologies to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes.

Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) establishes
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
This rule contains no Federal mandates
(under the regulatory provisions of title
II of the UMRA) for State, local, and
tribal governments or the private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
UMRA.

Executive Order 13132

It has been determined under section
1(a) of Executive Order 13132,
Federalism, that this rule does not have
sufficient implications to warrant
consultation with the States. The
provisions contained in this rule will
not have a substantial direct effect on
States, or on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation will not have substantial
and direct effects on Tribal governments
and will not have significant Tribal
implications.

Regulatory Flexibility Act

FCIC certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. Program requirements for the
Federal crop insurance program are the
same for all producers regardless of the
size of their farming operation. For
instance, all producers are required to
submit an application and acreage
report to establish their insurance
guarantees and all producers are
required to submit a notice of loss and
production information to determine the
amount of an indemnity payment in the
event of an insured cause of crop loss.
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Whether a producer has 10 acres or
1000 acres, there is no difference in the
kind of information collected. To ensure
crop insurance is available to small
entities, the Federal Crop Insurance Act
authorizes FCIC to waive collection of
administrative fees from limited
resource farmers. FCIC believes this
waiver helps to ensure that small
entities are given the same opportunities
as large entities to manage their risks
through the use of crop insurance. A
Regulatory Flexibility Analysis has not
been prepared since this regulation does
not have an impact on small entities,
and, therefore, this regulation is exempt
from the provisions of the Regulatory
Flexibility Act (5 U.S.C. 605).

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This proposed rule has been reviewed
in accordance with Executive Order
12988 on civil justice reform. The
provisions of this rule will not have a
retroactive effect. The provisions of this
rule will preempt State and local laws
to the extent such State and local laws
are inconsistent herewith. With respect
to any direct action taken by FCIC or to
require the insurance provider to take
specific action under the terms of the
crop insurance policy, the
administrative appeal provisions
published at 7 CFR part 11 must be
exhausted before any action against
FCIC for judicial review may be brought.

Environmental Evaluation

This action is not expected to have a
significant economic impact on the
quality of the human environment,
health, or safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Background

FCIC proposes to amend the
Catastrophic Risk Protection
Endorsement (7 CFR part 402), to be
effective for the 2013 and succeeding
crop years. The proposed changes are as
follows:

1. FCIC proposes to revise the
paragraph immediately preceding

section 1 which refers to the order of
priority in the event of a conflict to
include the actuarial documents and the
Commodity Exchange Price Provisions,
if applicable, in the order of priority.

2. Section 1—FCIC proposes to
remove the definitions of “approved
yield,” “county,” “FSA,” “household,”
“limited resource farmer,” and “USDA”
because these terms are already defined
in the applicable Basic Provisions.

FCIC also proposes to remove the
definition of “expected market price”
because the term is no longer applicable
to any plan of insurance for which
catastrophic risk protection coverage is
available (e.g., the Yield Protection plan
of insurance uses a projected price).

FCIC proposes to remove the
definition of ““Secretary” because the
term is not used in the Endorsement.

3. Section 2—FCIC proposes to revise
section 2(a)(1) to clarify catastrophic
risk protection coverage is not available
under individual revenue plans of
insurance such as Revenue Protection
and Revenue Protection with Harvest
Price Exclusion plans of insurance.

FCIC proposes to revise section 2(a)(2)
to allow the Group Risk Plan of
Insurance Basic Provisions, or its
successor provisions, to elect the
Catastrophic Risk Protection
Endorsement. FCIC also proposes to
clarify that catastrophic risk protection
coverage is not available under area
revenue plans of insurance such as
Group Risk Income Protection—Harvest
Price Option or Group Risk Income
Protection plans of insurance or
successor plans of insurance.

4. Section 3—FCIC proposes to revise
section 3(a) to clarify this section is not
applicable if the policyholder elected
catastrophic risk protection coverage
under the Group Risk Plan of Insurance
Basic Provisions (7 CFR 407.9) and Crop
Provisions, or its successor provisions.
The Group Risk Plan of Insurance Basic
Provisions and Crop Provisions do not
have unit provisions. Therefore, the unit
division provisions in section 3 cannot
be used in lieu of the unit provisions of
the Group Risk Plan of Insurance Basic
Provisions.

5. Section 4—FCIC proposes to revise
section 4(a) to allow the actuarial
documents to revise the amount of
protection offered under catastrophic
risk protection coverage in the event
this amount is changed in the future by
Congress.

FCIC proposes to revise section 4(a) to
replace the reference to “expected
market price” with “price election or
projected price, as applicable.”

FCIC also proposes to revise section
4(a) to include information regarding
the amount of protection a policyholder

would receive if they elected
catastrophic risk protection coverage
under the Group Risk Plan of Insurance
Basic Provisions or successor
provisions. Currently, section 4(a)
simply contains the catastrophic risk
protection amount of coverage for
policyholders insured under the
Common Crop Insurance Policy. The
information regarding the amount of
catastrophic risk protection coverage for
area yield plans is contained in the
Group Risk Plan of Insurance Basic
Provisions because section 4(a) of the
Endorsement allows FCIC to determine
a comparable amount of coverage. This
change will place all the provisions
regarding the catastrophic risk
protection amount of coverage in one
place.

FCIC proposes to revise section 4(b) to
replace the reference to “expected
market price” with “price election.”

FCIC proposes to revise section 4(c) to
replace the reference to “Actuarial Table
or the Special Provisions” with
“actuarial documents.” With the
implementation of the new information
technology system, FCIC will no longer
have actuarial tables; all the information
previously contained in the actuarial
tables will now be contained in the
actuarial documents filed electronically
on RMA’s Web site.

FCIC proposes to remove section 4(d)
because information regarding the
percentage of loss in applicable yield a
policyholder must have suffered to be
eligible for an indemnity is contained in
section 4(a) which contains the coverage
level. The amount determined by
subtracting the coverage level from 100
percent is the amount of loss a
policyholder must suffer before an
indemnity is paid under catastrophic
risk protection coverage.

6. Section 6—FCIC proposes to revise
sections 6(b) and 6(b)(1) to replace the
reference to “Special Provisions” with
“actuarial documents.”

Section 7—FCIC proposes to remove
section 7(b) because undivided interest
will no longer be available as a result of
the USDA Acreage Crop Reporting
Streamlining Initiative to establish
common USDA data standards to
support producer commodity reporting
in support of USDA programs. FCIC also
proposes to remove those provisions
that suggest that approved insurance
providers have the option to not offer
catastrophic risk protection coverage.
All approved insurance providers must
offer catastrophic risk protection
coverage for the policies they sell.

7. Section 9—FCIC proposes to revise
section 9 to clarify the price references
to include projected prices, dollar
amounts of insurance, or dollar amounts
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of protection because the term ‘““price
election” is not applicable to all plans
of insurance.

List of Subjects in 7 CFR Part 402

Crop insurance, Reporting and
recordkeeping requirements.

Accordingly, as set forth in the
preamble, the Federal Crop Insurance
Corporation proposes to amend 7 CFR
part 402 as follows:

PART 402—CATASTROPHIC RISK
PROTECTION ENDORSEMENT

1. The authority citation for 7 CFR
part 402 continues to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(0).

2. Amend § 402.4 as follows:

a. Revise introductory text preceding
section 1;

b. Remove the definitions in section 1
for “approved yield,” “county,”
“expected market price,” “FSA,”
“household,” “limited resource farmer,”
“Secretary,” and “USDA;”

c. Revise section 2(a) introductory
text;

d. Revise section 3(a);

e. Revise section 4(a);

f. Amend section 4(b) by removing the
phrase “expected market price” and
adding the phrase “price election” in its
place;

g. Amend section 4(c) by removing
the phrase ““Actuarial Table or the
Special Provisions” and adding the
phrase “actuarial documents” in its
place;

h. Remove section 4(d);

i. Amend section 6(b) introductory
text by removing the phrase “Special
Provisions”” and adding the phrase
“actuarial documents” in its place;

j. Amend section 6(b)(1) by removing
the phrase “Special Provisions” and
adding the phrase ‘“‘actuarial
documents” in its place;

k. Revise section 7; and

1. Amend section 9 by adding the
phrase ““, projected prices, dollar
amounts of insurance, or dollar amounts
of protection” after the phrase “multiple
price elections” in the two instances
that it appears.

The revised text reads as follows:

§402.4 Catastrophic Risk Protection
Endorsement Provisions.
* * * * *

If a conflict exists among the policy
provisions; the order of priority is: (1)
This Endorsement; (2) the Special
Provisions; (3) any other Actuarial
Documents except the Special
Provisions; (4) the Commodity Exchange
Price Provisions, if applicable; and (5)
any of the policies specified in section
2, with (1) controlling (2), etc.

* * * * *

2. Eligibility, Life of Policy,
Cancellation, and Termination.

(a) You must have one of the
following policies in force to elect this
Endorsement:

(1) The Common Crop Insurance
Policy Basic Provisions (7 CFR 457.8)
and applicable Crop Provisions
(Catastrophic risk protection coverage is
not available under individual revenue
plans of insurance such as the Revenue
Protection and Revenue Protection with
Harvest Price Exclusion plans of
insurance);

(2) The Group Risk Plan of Insurance
Basic Provisions (7 CFR 407.9) and
applicable Crop Provisions, or its
successor provisions, if available for
catastrophic risk protection coverage
(Catastrophic risk protection coverage is
not available under area revenue plans
of insurance such as Group Risk Income
Protection—Harvest Price Option or
Group Risk Income Protection plans of
insurance or successor plans of
insurance); or

(3) Other crop policy only if
catastrophic risk protection coverage is
provided in the applicable crop policy.

*

* * * *

3. Unit Division.

(a) This section is in lieu of the unit
provisions specified in the applicable
crop policy and is not applicable if you
are insured under the Group Risk Plan
of Insurance Basic Provisions (7 CFR
407.9) and applicable Crop Provisions,
or its successor provisions.

* * * * *

4. Insurance Guarantees, Coverage
Levels, and Prices for Determining
Indemnities.

(a) Unless otherwise specified in the
actuarial documents, catastrophic risk
protection coverage will offer protection
equal to:

(1) Fifty percent (50%) of your
approved yield indemnified at fifty-five
percent (55%) of the price election or
projected price, as applicable, if you are
insured under the Common Crop
Insurance Policy Basic Provisions (7
CFR 457.8) and applicable Crop
Provisions;

(2) Sixty-five percent (65%) of the
expected county yield indemnified at
forty-five percent (45%) of the
maximum protection per acre if you are
insured under the Group Risk Plan of
Insurance Basic Provisions (7 CFR
407.9) and applicable Crop Provisions,
or its successor provisions; or

(3) A comparable coverage as
established by FCIC for other crop
policies only if catastrophic risk
protection coverage is provided in the
applicable crop policy.

* * * * *

7. Insured Crop.

(a) The crop insured is specified in
the applicable crop policy, however
notwithstanding any other policy
provision requiring the same insurance
coverage on all insurable acreage of the
crop in the county, if you purchase
additional coverage for a crop, you may
separately insure acreage under
catastrophic risk protection coverage
that has been designated as ‘“‘high-risk”
land by FCIC, provided that you execute
a High-Risk Land Exclusion Option and
obtain a catastrophic risk protection
coverage policy with the same approved
insurance provider on or before the
applicable sales closing date.

(b) You will be required to pay a
separate administrative fee for both the
additional coverage policy and the
catastrophic risk protection coverage
policy.
* * * * *

Signed in Washington, DC, on August 10,
2011.

William J. Murphy,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 2011-20850 Filed 8-16-11; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-131491-10]
RIN 1545-BJ82

Health Insurance Premium Tax Credit

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations relating to the
health insurance premium tax credit
enacted by the Patient Protection and
Affordable Care Act and the Health Care
and Education Reconciliation Act of
2010, as amended by the Medicare and
Medicaid Extenders Act of 2010, the
Comprehensive 1099 Taxpayer
Protection and Repayment of Exchange
Subsidy Overpayments Act of 2011, and
the Department of Defense and Full-
Year Continuing Appropriations Act,
2011. These proposed regulations
provide guidance to individuals who
enroll in qualified health plans through
Affordable Insurance Exchanges and
claim the premium tax credit, and to
Exchanges that make qualified health
plans available to individuals and
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employers. This document also provides
notice of a public hearing on these
proposed regulations.

DATES: Written (including electronic)
comments must be received by October
31, 2011. Outlines of topics to be
discussed at the public hearing
scheduled for November 17, 2011, at
10 a.m. must be received by November
10, 2011.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-131491-10), Room
5203, Internal Revenue Service, PO Box
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (REG-131491-10),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC, or sent
electronically via the Federal
eRulemaking Portal at http://
www.regulations.gov (IRS REG-131491-
10). The public hearing will be held in
the IRS Auditorium, Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Shareen S. Pflanz, (202) 622—4920, or
Frank W. Dunham III, (202) 622—4960;
concerning the submission of
comments, the public hearing, and to be
placed on the building access list to
attend the public hearing, Funmi
Taylor, (202) 622-7180 (not toll-free
calls).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)). Comments on the collection of
information should be sent to the Office
of Management and Budget, Attn: Desk
Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, with copies to the Internal
Revenue Service, Attn: IRS Reports
Clearance Officer,
SE:W:CAR:MP:T:T:SP, Washington, DC
20224. Comments on the collection of
information should be received by
October 17, 2011. Comments are
specifically requested concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the functions of the IRS,
including whether the information will
have practical utility;

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of services to provide
information.

The collection of information in these
proposed regulations is in § 1.36B-5.
The collection of information is
necessary to properly reconcile the
amount of the premium tax credit with
advance credit payments made under
section 1412 of the Patient Protection
and Affordable Care Act (42 U.S.C.
18082). The collection of information is
required to comply with the provisions
of section 36B(f)(3) of the Internal
Revenue Code (Code). The likely
respondents are Affordable Insurance
Exchanges established under section
1311 or 1321 of the Patient Protection
and Affordable Care Act (42 U.S.C.
13031 or 42 U.S.C. 18041).

The burden for the collection of
information contained in proposed
regulation § 1.36B—5 will be reflected in
the burden on a form that the IRS will
create to request the information in the
proposed regulation.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Background

Beginning in 2014, under the Patient
Protection and Affordable Care Act,
Public Law 111-148 (124 Stat. 119
(2010)), and the Health Care and
Education Reconciliation Act of 2010,
Public Law 111-152 (124 Stat. 1029
(2010)) (collectively, the Affordable Care
Act), individuals and small businesses
will be able to purchase private health
insurance through State-based
competitive marketplaces called
Affordable Insurance Exchanges
(Exchanges). Exchanges will offer
Americans competition and choice.
Insurance companies will compete for
business on a level playing field, driving
down costs. Consumers will have a
choice of health plans to fit their needs
and Exchanges will give individuals and
small businesses the same purchasing
power as big businesses. The
Departments of Health and Human
Services and Treasury are working in
close coordination to release guidance
related to Exchanges, in several phases.

The first in this series was a Request for
Comment relating to Exchanges,
published in the Federal Register on
August 3, 2010 (75 FR 45584). Second,
Initial Guidance to States on Exchanges
was issued on November 18, 2010.
Third, proposed regulations on the
application, review, and reporting
process for waivers for State innovation
was published in the Federal Register
on March 14, 2011 (76 FR 13553).
Fourth, two proposed regulations were
published in the Federal Register on
July 15, 2011 (76 FR 41866 and 76 FR
41930) to implement components of the
Exchange and health insurance
premium stabilization policies in the
Affordable Care Act. Fifth, three
proposed regulations, including this
one, are being published in the Federal
Register on August 17, 2011 to provide
guidance on the eligibility
determination process related to
enrollment in a qualified health plan or
insurance affordability program; on
Medicaid, the Children’s Health
Insurance Program (CHIP), and other
State health coverage programs; and
these proposed regulations on the
premium tax credit.

Section 1401 of the Affordable Care
Act amended the Code to add section
36B, allowing a refundable premium tax
credit to help individuals and families
afford health insurance coverage.
Section 36B was subsequently amended
by the Medicare and Medicaid
Extenders Act of 2010, Public Law 111-
309 (124 Stat. 3285 (2010)); the
Comprehensive 1099 Taxpayer
Protection and Repayment of Exchange
Subsidy Overpayments Act of 2011,
Public Law 112-9 (125 Stat. 36 (2011));
and the Department of Defense and Full-
Year Continuing Appropriations Act,
2011, Public Law 112-10 (125 Stat. 38
(2011)). The section 36B credit is
designed to make a qualified health plan
affordable by reducing a taxpayer’s out-
of-pocket premium cost.

Under section 1411 of the Affordable
Care Act (42 U.S.C. 18081), an Exchange
makes an advance determination of
credit eligibility for individuals
enrolling in coverage through the
Exchange and seeking financial
assistance. Using information available
at the time of enrollment, the Exchange
determines (1) whether the individual
meets the income and other
requirements for advance credit
payments, and (2) the amount of the
advance payments. Advance payments
are made monthly under section 1412 of
the Affordable Care Act (42 U.S.C.
18082) to the issuer of the qualified
health plan in which the individual
enrolls.
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Eligibility

To be eligible for a premium tax
credit, an individual must be an
applicable taxpayer. Under section
36B(c)(1), an applicable taxpayer is a
taxpayer (1) With household income for
the taxable year between 100 percent
and 400 percent of the federal poverty
line (FPL) for the taxpayer’s family size,
(2) who may not be claimed as a
dependent by another taxpayer, and (3)
who files a joint return if married.

Section 36B(c)(1)(B) provides that a
taxpayer who is an alien lawfully
present in the United States, whose
household income is 100 percent of the
FPL or less, and who is not eligible for
Medicaid, nonetheless is treated as an
applicable taxpayer. Under section
36B(e)(2), an individual is lawfully
present if the individual is, and is
reasonably expected to be for the entire
period of enrollment for which the
credit is claimed, a U.S. citizen or
national or an alien lawfully present in
the United States.

Under section 36B(d)(1), a taxpayer’s
family consists of the individuals for
whom the taxpayer claims a personal
exemption deduction under section 151
for the taxable year. Taxpayers may
claim a personal exemption deduction
for themselves, a spouse, and each of
their dependents. Section 152 provides
that a taxpayer’s dependent may be a
qualifying child or qualifying relative,
including an unrelated individual who
lives with the taxpayer. Family size is
equal to the number of individuals in
the taxpayer’s family.

Section 36B(d)(2) defines household
income as the modified adjusted gross
income of all individuals included in
family size who are required to file an
income tax return. Modified adjusted
gross income means adjusted gross
income (within the meaning of section
62) increased by amounts excluded from
gross income under section 911 and tax-
exempt interest a taxpayer receives or
accrues during the taxable year.

Under section 36B(b)(1), a taxpayer’s
premium assistance credit amount is the
sum of the premium assistance amounts
for all coverage months in the taxable
year for individuals in the taxpayer’s
family. Section 36B(c)(2)(A) provides
that a coverage month is any month for
which the taxpayer or any family
member is covered by a qualified health
plan enrolled in through an Exchange
and the premium is paid by the taxpayer
or through an advance credit payment.

Under section 36B(c)(2)(B), a coverage
month for an individual does not
include a month in which the
individual is eligible for minimum
essential coverage, as defined in section

5000A(f), other than coverage offered in
the individual market. Minimum
essential coverage may be government-
sponsored coverage such as Medicare,
Medicaid, CHIP, TRICARE, and
veterans’ health care under Title 38
U.S.C. Certain employer-sponsored
plans also may be minimum essential
coverage. In general, under section
36B(c)(2)(C), an individual is eligible for
employer-sponsored minimum essential
coverage only if the employee’s share of
the premiums is affordable and the
coverage provides minimum value.
However, under section 36B(c)(2)(C)(iii),
an individual is treated as eligible for
employer-sponsored minimum essential
coverage if the individual actually
enrolls in an eligible employer-
sponsored plan, even if the coverage
does not meet the affordability and
minimum value requirements.

Under section 5000A(f)(1)(E), the
Department of Health and Human
Services, in coordination with the
Treasury Department, may designate
other health benefits coverage as
minimum essential coverage.
Regulations under section 5000A are
expected to provide additional guidance
on minimum essential coverage.

Credit Computation

Section 36B(b)(1) provides that the
premium assistance credit amount is the
sum of the premium assistance amounts
for all coverage months in the taxable
year for individuals in the taxpayer’s
family. The premium assistance amount
for a coverage month is the lesser of (1)
the premiums for the month for one or
more qualified health plans that cover a
taxpayer or family member, or (2) the
excess of the adjusted monthly premium
for the second lowest cost silver plan (as
described in section 1302(d)(1)(B) of the
Affordable Care Act (42 U.S.C.
18022(d)(1)(B))) (the benchmark plan)
that applies to the taxpayer over V12 of
the product of the taxpayer’s household
income and the applicable percentage
for the taxable year. The adjusted
monthly premium, in general, is the
premium an insurer would charge for
the plan adjusted only for the ages of the
covered individuals.

Therefore, the monthly premium
assistance amount is the lesser of the
premium for the qualified health plan in
which a taxpayer or family member
enrolls, or the excess of the premium for
the benchmark plan over the applicable
percentage of the taxpayer’s household
income. In general, this percentage of
the taxpayer’s household income
represents the amount of the taxpayer’s
required out-of-pocket contribution to
the premium cost if the taxpayer
purchases the benchmark plan. The

remainder of the premium for the
benchmark plan is the premium
assistance amount.

A taxpayer’s applicable percentage
increases as the taxpayer’s household
income as a percentage of the FPL (FPL
percentage) for the taxpayer’s family
size increases. For 2014, the applicable
percentage is 2 percent for taxpayers
with household income up to 133
percent of the FPL and increases from
3 percent to 9.5 percent for taxpayers
with household incomes between 133
percent and 400 percent of the FPL. The
applicable percentages may be adjusted
after 2014.

Taxpayers must pay the difference
between the premium assistance
amount and the premium for the plan
they choose. The amount of a taxpayer’s
credit is limited to the amount of actual
premiums for the taxable year.

Individuals not lawfully present are
not eligible to enroll in a qualified
health plan through an Exchange.
Accordingly, section 36B(e)(1)(A)
provides that, for a household with at
least one individual not lawfully
present, the portion (if any) of the
premium attributable to that individual
is not included in determining the
taxpayer’s credit. Section 36B(e)(1)(B)
provides that the family size for
computing the FPL percentage for a
family with at least one unlawfully
present individual is determined by
excluding the unlawfully present
individual. Household income for
computing the FPL percentage and
determining the applicable percentage is
the product of the taxpayer’s household
income (determined without regard to
section 36B(e)) and a fraction, the
numerator of which is the FPL for the
taxpayer’s family size excluding
individuals who are not lawfully
present, and the denominator of which
is the FPL for the taxpayer’s family size
including individuals who are not
lawfully present.

Reconciliation

A taxpayer must reconcile the actual
credit for the taxable year computed on
the taxpayer’s tax return with the
amount of advance payments. If a
taxpayer’s credit amount exceeds the
amount of the taxpayer’s advance
payments for the taxable year, the
taxpayer may receive the excess as an
income tax refund. If a taxpayer’s
advance payments exceed the taxpayer’s
credit amount, the taxpayer owes the
excess as an additional income tax
liability. However, section 36B(f)(2)(B)
places a graduated set of caps on the
additional tax liability for taxpayers
with household income under 400
percent of the FPL. The repayment
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limitation amounts range from $600 to
$2,500 (one-half that amount for single
taxpayers) depending on FPL, and are
adjusted to reflect changes in the cost of
living beginning in 2015.

Section 36B(g) directs the Secretary of
the Treasury to issue regulations that
provide for coordinating the premium
tax credit with the program for advance
payments and for reconciling the credit
and advance payments when the
taxpayer’s filing status changes during
the taxable year.

Information Reporting

Section 36B(f)(3) directs an Exchange
to report to the IRS and taxpayers
certain information relating to health
plans provided through the Exchange,
including the amount of any advance
credit payments.

Explanation of Provisions
1. Eligibility for the Premium Tax Credit

The proposed regulations provide that
a taxpayer is eligible for the credit for
a taxable year if the taxpayer is an
applicable taxpayer and the taxpayer or
a member of the taxpayer’s family (1) is
enrolled in one or more qualified health
plans through an Exchange established
under section 1311 or 1321 of the
Affordable Care Act (42 U.S.C. 13031 or
42 U.S.C. 18041) and (2) is not eligible
for minimum essential coverage other
than coverage in the individual market.

a. Applicable Taxpayer
i. Lawfully Present Aliens

In general, to be an applicable
taxpayer, a taxpayer must have
household income that is at least 100
percent but not more than 400 percent
of the FPL. Under section 36B(c)(1)(B),
a lawfully present alien with household
income under 100 percent of the FPL
and not eligible for Medicaid is treated
as having household income of 100
percent of the FPL for purposes of
qualifying as an applicable taxpayer.
The proposed regulations provide that
premium assistance amounts for these
taxpayers are computed based on actual
household income. The proposed
regulations define lawfully present by
reference to 45 CFR 152.2, which
determines lawful presence for purposes
of the Pre-Existing Condition Insurance
Plan Program.

ii. Taxpayers With Household Income
Under 100 Percent of the FPL

The proposed regulations clarify the
treatment of a taxpayer who receives
advance credit payments but has
household income below 100 percent of
the FPL for the taxable year.

Taxpayers with household incomes
below 100 percent of the FPL (other
than lawfully present aliens) are not
eligible for the premium tax credit
because they are eligible to receive
assistance through Medicaid. However,
an Exchange may approve a taxpayer for
advance credit payments based on
projecting a level of household income
for the taxable year that makes the
taxpayer ineligible for Medicaid. If,
contrary to that projection, the
taxpayer’s actual household income for
the taxable year is under 100 percent of
the FPL (for example, because the
taxpayer experiences a change in
circumstances, such as a job loss, during
the year), the taxpayer would not be an
applicable taxpayer, and would not be
eligible for the credit under the general
rule. Accordingly, the proposed
regulations provide a special rule
treating a taxpayer with household
income below 100 percent of the FPL as
an applicable taxpayer if, when a
taxpayer enrolls in a qualified health
plan, an Exchange projects that
household income for the taxpayer will
be between 100 and 400 percent of the
FPL for the taxable year and approves
advance credit payments. Premium
assistance amounts for these taxpayers
also are computed based on actual
household income and not a deemed
household income that equals 100
percent of the FPL.

iii. Individuals Who Are Incarcerated or
Not Lawfully Present

Under section 1312(f) of the
Affordable Care Act, individuals who
are incarcerated (other than pending
disposition of charges) or not lawfully
present in the United States may not
enroll in a qualified health plan through
an Exchange. However, these
individuals may have family members
who are eligible for Exchange coverage.
Accordingly, the proposed regulations
provide that an individual who is not
lawfully present in the United States or
is incarcerated, although not eligible to
enroll in a qualified health plan, may be
an applicable taxpayer if a family
member is eligible to and does enroll in
a qualified health plan.

b. Minimum Essential Coverage
i. Government-Sponsored Coverage

Under the proposed regulations, an
individual generally is eligible for
government-sponsored minimum
essential coverage for any month that
the individual meets the requirements
for coverage under a government-
sponsored program described in section
5000A(f)(1)(A). However, for purposes
of the premium tax credit, an individual

is eligible for minimum essential
coverage under a veterans’ health care
program only if the individual is
enrolled in a veteran’s health care
program identified as minimum
essential coverage in regulations issued
under section 5000A. The
Commissioner may define eligibility for
specific government-sponsored
programs further in published guidance
of general applicability, see
§601.601(d)(2) of this chapter. For
example, it is expected that future
guidance will provide that a person is
eligible for Medicaid on the basis of
being blind or disabled or needing long-
term care services only when a State
Medicaid agency or the Social Security
Administration, as appropriate,
determines that the individual is blind
or disabled or requires long-term care
services.

In general, an individual is treated as
eligible for a government-sponsored
program on the first day of the first full
month in which the individual may
receive benefits. Thus, taxpayers would
not lose eligibility for the credit for a
month in which the taxpayer or a family
member is technically eligible for a
government program but cannot yet
receive benefits due to, for example, the
need for administrative processing.
However, an individual who fails to
complete the requirements to obtain
coverage available under a government-
sponsored program (other than coverage
under the veteran’s health care program)
reasonably promptly is treated as
eligible for the coverage on the first day
of the second calendar month following
the event that establishes eligibility
(such as reaching age 65 for Medicare).

An individual receiving advance
credit payments may apply and be
approved for government-sponsored
minimum essential coverage such as
Medicaid that, after approval, is
effective retroactively (overlapping
some advance payment coverage
months). The proposed regulations
provide that an individual in this
situation is treated as eligible for
minimum essential coverage no sooner
than the first day of the first calendar
month after the approval.

Comments are requested on whether
rules should provide additional
flexibility if operational challenges
prevent timely transition from coverage
under a qualified health plan to
coverage under a government-sponsored
program.

A taxpayer whom an Exchange has
determined to be ineligible for
Medicaid, CHIP, or a similar program at
the time of enrollment may end up with
household income for the taxable year
within the eligibility criteria for these
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programs. Therefore, the proposed
regulations provide that an individual is
treated as not eligible for Medicaid,
CHIP, or a similar program for the
months of coverage under a qualified
health plan if an Exchange determines
that the individual is not eligible when
the individual enrolls. If the individual
subsequently enrolls in Medicaid, CHIP,
or a similar program, however, the full
months of enrollment in the
government-sponsored coverage are not
coverage months.

ii. Employer-Sponsored Coverage
A. In General

Section 5000A(f)(1)(B) provides that
minimum essential coverage includes
coverage under an eligible employer-
sponsored plan. Under section
5000A(f)(2), an eligible employer-
sponsored plan is a group health plan or
group health insurance coverage offered
by an employer to an employee that is
a governmental plan (within the
meaning of section 2791(d)(8) of the
Public Health Service Act (42 U.S.C.
300gg—91(d)(8))), any other plan or
coverage offered in the small or large
group market, or a grandfathered plan
offered in the group market. Regulations
under section 5000A are expected to
provide that an employer-sponsored
plan will not fail to be minimum
essential coverage solely because it is a
plan to reimburse employees for
medical care for which reimbursement
is not provided under a policy of
accident and health insurance (a self-
insured plan).

Continuation coverage required under
federal law or required under a state law
that provides comparable continuation
coverage is eligible employer-sponsored
coverage. The proposed regulations
provide a special rule that an individual
eligible to enroll in continuation
coverage is eligible for minimum
essential coverage only if the individual
enrolls in the coverage.

The proposed regulations provide that
an individual generally is eligible for
minimum essential coverage through an
eligible employer-sponsored plan for a
month during a plan year if the
individual had the opportunity to enroll
in the plan, even if the enrollment
period has since closed. Thus, once an
individual fails to enroll in eligible
employer-sponsored coverage during an
employer-sponsored plan’s enrollment
period after having had the opportunity
to do so (assuming the coverage is
affordable and provides minimum
value), the months during the plan year
are not coverage months for the
individual, notwithstanding that the
individual is precluded from later

enrolling in the employer-sponsored
coverage for those months because the
enrollment period has expired.

Under section 36B(c)(2)(C), an
individual generally is eligible for
employer-sponsored minimum essential
coverage only if the employee’s share of
the premiums is affordable and the
coverage provides minimum value. An
individual is treated as eligible for
minimum essential coverage through an
eligible employer-sponsored plan,
however, if the individual actually
enrolls in the coverage, including
coverage that does not meet the
requirements for affordability and
minimum value.

B. Affordability of Employer-Sponsored
Coverage

Section 36B(c)(2)(C)(i) prescribes the
standards for determining whether
employer-sponsored coverage is
affordable for an employee as well as for
other individuals. In the case of an
employee, under section 36B(c)(2)(C)(i),
an employer-sponsored plan is not
affordable if “the employee’s required
contribution (within the meaning of
section 5000A(e)(1)(B)) with respect to
the plan exceeds 9.5 percent of the
applicable taxpayer’s household
income” for the taxable year. This
percentage may be adjusted after 2014.1

In the case of an individual other than
an employee, section 36B(c)(2)(C)(i)
provides that “this clause shall also
apply to an individual who is eligible to
enroll in the plan by reason of a
relationship the individual bears to the
employee.” The cross-referenced section
5000A(e)(1)(B) defines the term
“required contribution” for this purpose
as “‘the portion of the annual premium
which would be paid by the individual
* * * for self-only coverage.”

Thus, the statutory language specifies
that for both employees and others
(such as spouses or dependents) who
are eligible to enroll in employer-
sponsored coverage by reason of their
relationship to an employee (related
individuals), the coverage is
unaffordable if the required contribution
for “self-only” coverage (as opposed to
family coverage or other coverage
applicable to multiple individuals)

1In addition, the statute provides for the
Comptroller General, within 5 years of enactment,
to conduct a study, including legislative
recommendations, on the affordability of coverage,
including whether the percentage of household
income specified in section 36B(c)(2)(C) “is the
appropriate level for determining whether
employer-provided coverage is affordable for an
employee and whether such level may be lowered
without significantly increasing the costs to the
Federal Government and reducing employer-
provided coverage.” See section 1401(c)(1) of the
Affordable Care Act.

exceeds 9.5 percent of household
income. See Joint Committee on
Taxation, General Explanation of Tax
Legislation Enacted in the 111th
Congress, JCS—2—11 (March 2011) at 265
(stating that, for purposes of the
premium tax credit provisions of the
Act, “[u]naffordable is defined as
coverage with a premium required to be
paid by the employee that is more than
9.5 percent of the employee’s household
income, based on the self-only
coverage”).

Consistent with these statutory
provisions, the proposed regulations
provide that an employer-sponsored
plan also is affordable for a related
individual for purposes of section 36B
if the employee’s required contribution
for self-only coverage under the plan
does not exceed 9.5 percent of the
applicable taxpayer’s household income
for the taxable year, even if the
employee’s required contribution for the
family coverage does exceed 9.5 percent
of the applicable taxpayer’s household
income for the year.

Although the affordability test for
related individuals for purposes of the
premium tax credit is based on the cost
of self-only coverage, future proposed
regulations under section 5000A are
expected to provide that the
affordability test for purposes of
applying the individual responsibility
requirement to related individuals is
based on the employee’s required
contribution for employer-sponsored
family coverage. Section 5000A
addresses affordability for employees in
section 5000A(e)(1)(B) and, separately,
for related individuals in section
5000A(e)(1)(C).

C. Employee Affordability Safe Harbor

The proposed regulations provide an
employee safe harbor for individuals
who were offered eligible employer-
sponsored coverage that ultimately
proves to be affordable based on
household income for the taxable year
but who declined the offer because, at
the time of enrollment in a qualified
health plan, the Exchange determined
that the employer coverage would be
unaffordable. Under the safe harbor, an
eligible employer-sponsored plan is
treated as unaffordable for an entire
plan year. Thus, for the months during
the plan year (which may coincide or
overlap with the taxable year) a taxpayer
will not lose credit eligibility because,
as a result of changes during the taxable
year, the employer coverage would have
been affordable based on the household
income for that taxable year. The
taxpayer may, however, lose credit
eligibility for other reasons, for example
if the taxpayer’s household income for
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the taxable year exceeds 400 percent of
the FPL. Regulations under section
4980H are expected to provide that an
employer is not subject to a penalty
merely because an employee receives a
premium tax credit under this employee
safe harbor if the employer offered to its
employees affordable coverage that
otherwise meets the requirements of
section 4980H.

D. Affordability Safe Harbor for
Employers

In general, an applicable large
employer (as defined in section
4980H(c)(2)) that offers health coverage
to its full-time employees and their
dependents is subject to the assessable
payment under section 4980H(b) if at
least one full-time employee is certified
to receive a premium tax credit or cost-
sharing reduction because the employer-
sponsored coverage either does not
provide minimum value or is
unaffordable to the employee.

Employers have commented that they
will not know their employees’ actual
household income. As a result, even if
an employer intends to offer affordable
coverage to all full-time employees, one
or more full-time employees may be
certified to receive the premium tax
credit, and the employer may be subject
to the assessable payment under
4980H(b). Future proposed regulations
under section 4980H are expected to
provide an affordability safe harbor for
employers. Under this anticipated safe
harbor, an employer that meets certain
requirements, including offering its full-
time employees (and their dependents)
the opportunity to enroll in eligible
employer-sponsored coverage, will not
be subject to an assessable payment
under section 4980H(b) with respect to
an employee who receives a premium
tax credit or cost-sharing reduction for
a taxable year if the employee portion of
the self-only premium for the
employer’s lowest cost plan that
provides minimum value does not
exceed 9.5 percent of the employee’s
current W—2 wages from the employer.

Giving employers the ability to base
their affordability calculations on their
employees’ wages (which employers
know) instead of employees’ household
income (which employers generally do
not know) is intended to provide a more
workable and predictable method of
facilitating affordable employer-
sponsored coverage for the benefit of
both employers and employees.
Notwithstanding this safe harbor,
employees’ eligibility for a premium tax
credit would continue to be based on
affordability of employer-sponsored
coverage relative to employees’
household income. Accordingly, some

employees—among the small percentage
of employees whose household income
is less than their wages from the
employer—would receive a premium
tax credit without resulting in an
assessable payment by their employer.
The Treasury Department and the IRS
intend to issue a request for comments
on this affordability safe harbor for
employers.

E. Minimum Value

Section 36B(c)(2)(C)(ii) provides that
an eligible employer-sponsored plan
generally provides minimum value if
the plan’s share of the total allowed
costs of benefits provided under the
plan is at least 60 percent of those costs.
Under section 1302(d)(2) of the
Affordable Care Act (42 U.S.C.
18022(d)(2)), regulations to be issued by
the Secretary of Health and Human
Services will apply in determining the
percentage of “the total allowed costs of
benefits” provided under a group health
plan or health insurance coverage that
are covered by that plan or coverage.
The regulations under section
1302(d)(2) are expected to be proposed
later this year and to reflect the fact that
employer-sponsored group health plans
and health insurance coverage in the
large group market are not required to
provide each of the essential health
benefits or each of the 10 categories of
benefits described in section 1302(b)(1)
of the Affordable Care Act. It is also
anticipated that the regulations will
seek to further the objective of
preserving the existing system of
employer-sponsored coverage, but
without permitting the statutory
employer responsibility standards to be
avoided. We also are contemplating
whether to provide appropriate
transition relief with respect to the
minimum value requirement for
employers currently offering health care
coverage.

2. Computing the Premium Tax Credit

A taxpayer’s credit is the sum of the
premium assistance amounts for each
coverage month in the taxable year. A
premium assistance amount is
computed for each coverage month
during the taxable year based on several
factors: household income, family size,
applicable percentage, benchmark plan
premium, and actual plan premium. A
month during which no one in the
taxpayer’s family is enrolled in a
qualified health plan through an
Exchange is not a coverage month. A
month is a coverage month only if the
taxpayer pays the premium for coverage
or receives the benefit of an advance
payment. The premium assistance
amount for a month that is not a

coverage month is zero. Household
income is determined on an annual
basis and is prorated for each month to
determine the monthly premium
assistance amount. The applicable
percentage is the same for each month
because it is derived from annual
household income and family size. A
taxpayer’s benchmark plan premium
may change during the year if, for
example, there are changes in the
members of the household covered
through the Exchange or the taxpayer
moves to a new State with different plan
rates.

a. Premiums Paid on Behalf of the
Taxpayer

The proposed regulations provide
that, in determining whether a month is
a coverage month, premiums that
another person pays for the coverage of
the taxpayer or a family member are
treated as paid by the taxpayer.

b. Applicable Benchmark Plan

Under section 36B(b)(2), the monthly
premium for the applicable second
lowest cost silver plan offered through
an Exchange is the benchmark for
computing a taxpayer’s monthly
premium assistance amount. To
determine the amount of premium tax
credit, a taxpayer must compute the
difference between the premium for this
plan and the applicable percentage of
the taxpayer’s household income,
regardless of the qualified health plan
the taxpayer purchases.

i. Multiple Categories of Coverage
Offered on an Exchange

Section 36B(b)(3)(B)(ii) identifies only
self-only and family as the categories of
coverage for the benchmark plan.
However, qualified health plans may
offer other categories of coverage based
on family composition, such as children
only, two adults, or one adult plus
children. See proposed 45 CFR
156.255(b). Thus, the proposed
regulations define family coverage as
any health insurance that covers more
than one individual.

Under the proposed regulations, the
“applicable” benchmark plan for a
taxpayer is determined by finding the
second lowest cost plan at the silver
level that would cover those family
members actually enrolled in a qualified
health plan, not eligible for minimum
essential coverage other than coverage
in the individual market, not
incarcerated, and lawfully present in the
United States (the coverage family).
Thus, the applicable benchmark plan is
the self-only category of coverage for a
taxpayer who files as single with no
dependents, a taxpayer who purchases
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self-only coverage, and a taxpayer
whose family includes only one
individual who is not eligible for
minimum essential coverage or one
lawfully present individual (thus
excluding from the credit computation
the portion of the premium attributable
to an individual not lawfully present, as
required by section 36B(e)(1)(A)). If an
Exchange offers more categories of
coverage than self-only and family, the
applicable benchmark plan is the
coverage category that applies to the
members of the taxpayer’s coverage
family.

ii. Families Who Purchase More Than
One Qualified Health Plan

Section 36B determines family size by
reference to individuals for whom the
taxpayer claims a personal exemption,
and family coverage under some
qualified health plans may not extend to
certain tax dependents (for example, a
niece). We note that the Department of
Health and Human Services has
requested comments in its proposed
regulations on Exchanges on whether
qualified health plans offered on an
Exchange should be required to cover
all members of the family if they live in
the same Exchange service area.
Pending the issuance of additional
guidance on this issue by Health and
Human Services, the proposed
regulations provide that, if the
applicable benchmark plan does not
cover a taxpayer’s full family, the
applicable benchmark plan premium for
these families is the sum of the
premiums for the benchmark plans that
cover the taxpayer’s family (for
example, for an uncle and two adult
dependent nieces, a self-only
benchmark plan for the uncle and a two-
adult or family plan for the nieces). The
applicable benchmark plan is similarly
modified for taxpayers with family
members residing in different rating
areas (also known as Exchange service
areas, see proposed 45 CFR155.20).
However, the IRS and Treasury
Department are considering other
approaches for determining the
applicable benchmark plan in these
cases. For example, the applicable
benchmark plan for these families could
be the benchmark plan that would apply
to the family composition (such as one
adult plus children) if one plan covered
all members of the taxpayer’s family.
Alternatively, the applicable benchmark
plan premium could be the lesser of (1)
the premium for a combination of plans
that cover the taxpayer’s entire family,
or (2) the premium for a single plan that
covers the taxpayer’s entire family and
is more expensive than the second
lowest cost silver plan. Comments are

requested on these and other possible
approaches.

iii. One Qualified Health Plan Covering
More Than One Family

If a single qualified health plan covers
more than one taxpayer’s family (for
example a plan that covers adult
children under age 26 who are not tax
dependents), the allowable section 36B
credit is computed for each applicable
taxpayer covered by the plan. An
individual applicable percentage is
determined for each taxpayer based on
the taxpayer’s household income and
family size, and the separate applicable
benchmark plan. The premiums for the
qualified health plan the taxpayers
purchase are allocated to each taxpayer
in proportion to the premiums for each
taxpayer’s benchmark plan to determine
whether the premiums paid are less
than the benchmark premium minus the
taxpayer’s applicable percentage of
household income.

iv. Applicable Benchmark Plan That
Terminates or Closes to Enrollment

A qualified health plan that is the
second lowest cost silver plan for a
particular category of coverage, or the
lowest cost silver plan in that category,
may close to enrollment or terminate
during the taxable year. The proposed
regulations clarify that an applicable
benchmark plan is a plan offered
through the Exchange when a taxpayer
or family member enrolls in a qualified
health plan. Unless the taxpayer or a
family member is enrolled in the
applicable benchmark plan, a plan does
not cease to be the applicable
benchmark plan solely because the plan
or the lowest cost silver plan terminates
or closes to further enrollment during
the taxable year.

c. Pediatric Dental Coverage

Section 36B(b)(3)(E) provides that, for
purposes of determining the amount of
any monthly premium, if an individual
enrolls in both a qualified health plan
and a plan providing dental coverage as
described in section 1311(d)(2)(B)(ii) of
the Affordable Care Act (42 U.S.C.
13031(d)(2)(B)(ii)), the portion of the
premium for the dental plan that is
properly allocable to pediatric dental
benefits that are essential health benefits
is treated as a premium payable for the
individual’s qualified health plan. Thus,
the portion of the premium for the
separate pediatric dental coverage is
added to the premium for the
benchmark plan in computing the
credit. Comments are requested on
methods of determining the amount of
the premium properly allocable to
pediatric dental benefits.

3. Reconciling the Credit and Advance
Credit Payments

The proposed regulations describe the
requirements for reconciling advance
payments of the credit with the actual
credit amount and determining the
amount of any resulting additional
credit or additional income tax liability.
The proposed regulations explain that
the credit is computed by using the
household income and family size for
the taxable year, but premium assistance
amounts for different coverage months
may be based on different applicable
benchmark plans if, for example, the
taxpayer’s family composition changes
during the taxable year.

a. Changes in Filing Status

Section 36B(g)(2) directs the Secretary
to provide regulations specifying how to
reconcile advance payments with the
actual credit when the taxpayer’s filing
status on the return claiming the credit
differs from the filing status used to
determine advance payments of the
credit. Filing status may be any of the
following: single, married filing jointly,
married filing separately, head of
household, or surviving spouse.

i. Computing the Credit When
Taxpayer’s Marital Status Changes

The proposed regulations provide
that, for a taxpayer who has a change in
marital status during the taxable year,
the credit generally is computed
according to the same rules that apply
to other taxpayers, using the applicable
benchmark plan or plans that apply to
the taxpayer’s marital status as of the
first day of each month. However, the
proposed regulations include special
rules for computing the credit for
taxpayers who divorce during the
taxable year. Comments are requested
on special rules for taxpayers who
marry during the taxable year and for
married taxpayers who face challenges
in being able to file a joint return.

ii. Taxpayers Who Divorce During the
Taxable Year

The proposed regulations provide
that, for purposes of reconciliation,
taxpayers who for some months during
a taxable year were married (within the
meaning of section 7703) and were
covered by the same qualified health
plan but are no longer married on the
last day of the taxable year, may agree
to allocate between themselves, in the
same proportion, the premiums for the
benchmark plan, premiums paid and
advance credit payments made during
the marriage. If the taxpayers do not
agree on an allocation, the taxpayers
must allocate 50 percent of these
amounts to each taxpayer. If only one of
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the formerly married taxpayers was
enrolled in the plan, 100 percent of the
benchmark premiums, premiums for the
plan that taxpayer purchases, and
advance payments are allocated to that
taxpayer.

iii. Taxpayers Who Marry During the
Taxable Year

For individuals who marry during a
taxable year and receive advance credit
payments during the time before they
are married, the general rules for credit
computation and reconciliation could
lead to the individuals facing additional
tax upon reconciliation, even if the
Exchange accurately determines each
individual’s separate income for the
year at the time of enrollment. This may
occur, for example, in situations in
which the combination of two
individuals’ household incomes and
families results in the combined family
having a higher FPL percentage than
either of the component families would
have had if the individuals had not
married, and therefore having a higher
applicable percentage or being ineligible
for a credit. Comments are requested on
rules providing relief to certain
individuals who would owe additional
tax because they marry during a taxable
year when one or both individuals
receive advance credit payments prior
to marriage. Comments are requested on
how the premium assistance credit
amount should be computed in this
circumstance, including how household
income (which is required to be
determined on an annual basis) and
dependents for the taxable year would
be taken into account in the credit
computation.

iv. Married Taxpayers Filing Separately

Married taxpayers who file their
returns as married filing separately are
not applicable taxpayers and generally
are ineligible for the premium tax credit
for any month during the taxable year.
The proposed regulations provide that
taxpayers who receive advance credit
payments and file their tax returns as
married filing separately must allocate
50 percent of any advance credit
payments to each spouse for purposes of
determining their excess advance
payment amounts as part of the
reconciliation process. Although the
taxpayers owe additional tax for the
entire amount of the advance credit
payments, the section 36B(f)(2)(B)
repayment limitation applies to each
taxpayer whose household income is
below 400 percent of the federal poverty
line based on the household income and
family size reported on the return.

Some taxpayers who are married at
the time they enroll in a qualified health

plan and begin to receive advance credit
payments may not be able to file a joint
return for the coverage year. For
example, in situations involving
domestic abuse, when a divorce is
pending but not yet final, or when one
spouse is incarcerated, filing a joint
return may not be possible or prudent.
Comments are requested on rules to
provide relief for those married
taxpayers who have received advance
credit payments but face challenges in
being able to file a joint return.
Comments are requested in particular
on whether rules should take into
account whether (1) The spouses have
filed jointly for the preceding taxable
year, (2) the spouses attested to an
expectation to file jointly for purposes
of receiving the advance credit
payments, and (3) the spouses should be
allowed relief of this type for more than
one year.

Comments are requested on other
rules for reconciling the credit with
advance payments for taxpayers whose
filing status changes during the taxable
year.

b. Requirement To File a Return

The proposed regulations require
every taxpayer receiving advance credit
payments to file an income tax return on
or before the fifteenth day of the fourth
month following the close of the taxable
year. The requirement to file a return
applies whether or not a taxpayer is
otherwise required to file a return under
section 6012 or claims a premium tax
credit for the taxable year. Under
section 6081, the Commissioner may
grant a reasonable extension of time for
filing any income tax return.

Effective/Applicability Date

These regulations are proposed to
apply for taxable years ending after
December 31, 2013.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and, because the regulations
do not impose a collection of
information requirement on small
entities, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the Code,
this notice of proposed rulemaking has
been submitted to the Chief Counsel for
Advocacy of the Small Business

Administration for comment on its
impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (either electronic or a
signed paper original and eight (8)
copies) that are submitted timely to the
IRS. The IRS and Treasury Department
request comments on the clarity of the
proposed rules and how they can be
made easier to understand. All
comments will be available for public
inspection and copying.

A public hearing has been scheduled
for November 17, 2011, at 10 a.m., in the
auditorium, Internal Revenue Building,
1111 Constitution Avenue, NW.,
Washington, DC. Due to building
security procedures, visitors must enter
at the Constitution Avenue entrance. All
visitors must present photo
identification to enter the building.
Because of access restrictions, visitors
will not be admitted beyond the
immediate entrance more than 30
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit written comments
(electronic or a signed paper original
and eight (8) copies) and an outline of
topics to be discussed and the time
devoted to each topic by November 10,
2011. A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal authors of these
proposed regulations are Shareen S.
Pflanz, Frank W. Dunham III, and
Stephen J. Toomey of the Office of
Associate Chief Counsel (Income Tax
and Accounting). However, other
personnel from the IRS and the Treasury
Department participated in the
development of the regulations.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
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Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding entries
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.36B—4 also issued under 26
U.S.C. 36B(g).

Par. 2. Sections 1.36B-0, 1.36B-1,
1.36B-2, 1.36B-3, 1.36B—4, and 1.36B—
5 are added to read as follows:

§1.36B—0 Table of contents.

This section lists the captions
contained in §§1.36B-1 through 1.36B-
5.

§1.36B-1
) In general.

b) Affordable Care Act.
c) Qualified health plan.
d) Family and family size.
e) Household income.
1)
2)

Premium tax credit definitions.

(a

(

(

(

(

(1) In general.

(2) Modified adjusted gross income.
(f) Dependent.

(g) Lawfully present.

(h) Federal poverty line.

(i) Reserved.

(j) Advance credit payment.

(k) Exchange.

(1) Self-only coverage.

(m) Family coverage.

(n) Rating area.

(o) Effective/applicability date.

§1.36B—-2 Eligibility for premium tax
credit.

(a) In general.

(b) Applicable taxpayer.

(1) In general.

(2) Married taxpayers must file joint
return.

(3) Dependents.

(4) Individuals not lawfully present or
incarcerated.

(5) Individuals lawfully present.

(6) Special rule for taxpayers with
household income below 100 percent of
the federal poverty line for the taxable
year.

(7) Computation of premium
assistance amounts for taxpayers with
household income below 100 percent of
the federal poverty line.

(c) Minimum essential coverage.

(1) In general.

(2) Government-sponsored minimum
essential coverage.

(i) In general.

(ii) Special rule for coverage under the
veteran’s health care program under
chapter 17 or 18 of Title 38, U.S.C.

(iii) Time of eligibility.

(A) In general.

(B) Retroactive effect of eligibility
determination.

(iv) Determination of Medicaid or
Children’s Health Insurance Program
(CHIP) ineligibility.

(v) Examples.

(3) Employer-sponsored minimum
essential coverage.

(i) In general.

(ii) Plan year.

(iii) Eligibility for coverage months
during a plan year.

(A) In general.

(B) Example.

(iv) Special rule for continuation
coverage.

(v) Affordable coverage.

(A) In general.

(1) Affordability.

(2) Employee safe harbor.

(B) Required contribution percentage.

(C) Examples.

(vi) Minimum value.

(vii) Enrollment in eligible employer-
sponsored plan.

(A) In general.

(B) Example.

§1.36B-3 Computing the premium
assistance credit amount.

(a) In general.

(b) Definitions.

(c) Coverage month.

(1) In general.

(2) Premiums paid for the taxpayer.

(3) Examples.

(d) Premium assistance amount.

(e) Adjusted monthly premium.

(f) Applicable benchmark plan.

(1) In general.

(2) Family coverage.

(3) Second lowest cost silver plan not
covering the taxpayer’s family.

(4) Benchmark plan terminates or
closes to enrollment.

(5) Examples.

(g) Applicable percentage.

(1) In general.

(2) Applicable percentage table.

(3) Examples.

(h) Plan covering more than one
family.

(1) In general.

(2) Example.

(i) Reserved.

(j) Additional benefits.

(1) In general.

(2) Method of allocation.

(k) Pediatric dental coverage.

(1) In general.

(2) Method of allocation.

(1) Families including individuals not
lawfully present.

(1) In general.

(2) Revised household income
computation.

(i) Statutory method.

(ii) Comparable method.

§1.36B—4 Reconciling the premium tax
credit with advance credit payments.

(a) Reconciliation.
(1) In general.
(2) Credit computation.
(3) Limitation on additional tax.
(i) In general.
(ii) Additional tax limitation table.
(4) Examples.
(b) Changes in filing status.
(1) In general.

(2) Taxpayers not married to each
other at the end of the taxable year.

(3) Married taxpayers filing separate
returns.

(4) Examples.

§1.36B-5
Exchanges.
(a) Information required to be
reported.
(b) Time and manner of reporting.

§1.36B—-1 Premium tax credit definitions.

(a) In general. Section 36B allows a
refundable premium tax credit for
taxable years ending after December 31,
2013. The definitions in this section
apply to this section and §§ 1.36B-2
through 1.36B-5.

b) Affordable Care Act. The term
Affordable Care Act refers to the Patient
Protection and Affordable Care Act,
Public Law 111-148 (124 Stat. 119
(2010)), and the Health Care and
Education Reconciliation Act of 2010,
Public Law 111-152 (124 Stat. 1029
(2010)), as amended by the Medicare
and Medicaid Extenders Act of 2010,
Public Law 111-309 (124 Stat. 3285
(2010)), the Comprehensive 1099
Taxpayer Protection and Repayment of
Exchange Subsidy Overpayments Act of
2011, Public Law 112—9 (125 Stat. 36
(2011)), and the Department of Defense
and Full-Year Continuing
Appropriations Act, 2011, Public Law
112-10 (125 Stat. 38 (2011)).

(c) Qualified health plan. The term
qualified health plan has the same
meaning as in section 1301(a) of the
Affordable Care Act (42 U.S.C. 18021(a))
but does not include a catastrophic plan
described in section 1302(e) of the
Affordable Care Act (42 U.S.C.
18022(e)).

(d) Family and family size. A
taxpayer’s family means the individuals
for whom a taxpayer properly claims a
deduction for a personal exemption
under section 151 for the taxable year.
Family size means the number of
individuals in the family. Family and
family size include an individual who is
exempt from the requirement to
maintain minimum essential coverage
under section 5000A.

Information reporting by
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(e) Household income—(1) In general.
Household income means the sum of—

(i) A taxpayer’s modified adjusted
gross income; plus

(ii) The aggregate modified adjusted
gross income of all other individuals
who—

(A) Are included in the taxpayer’s
family under paragraph (d) of this
section; and

(B) Are required to file an income tax
return for the taxable year (determined
without regard to the exception under
section (1)(g)(7) to the requirement to
file a return).

(2) Modified adjusted gross income.
Modified adjusted gross income means
adjusted gross income (within the
meaning of section 62) increased by
amounts excluded from gross income
under section 911 and tax-exempt
interest the taxpayer receives or accrues
during the taxable year.

(f) Dependent. Dependent has the
same meaning as in section 152.

(g) Lawfully present. Lawfully present
has the same meaning as in 45 CFR
152.2.

(h) Federal poverty line. The federal
poverty line means the most recently
published poverty guidelines (updated
periodically in the Federal Register by
the Secretary of Health and Human
Services under the authority of 42
U.S.C. 9902(2)) as of the first day of the
regular enrollment period for coverage
by a qualified health plan offered
through an Exchange for a calendar
year. Thus, the federal poverty line for
computing the premium tax credit for a
taxable year is the federal poverty line
in effect on the first day of the initial or
annual open enrollment period
preceding that taxable year. See 45 CFR
155.410.

(i) [Reserved]

(j) Advance credit payment. Advance
credit payment means an advance
payment of the premium tax credit as
provided in section 1412 of the
Affordable Care Act (42 U.S.C. 18082).

(k) Exchange. Exchange has the same
meaning as in 45 CFR 155.20.

(1) Self-only coverage. Self-only
coverage means health insurance that
covers one individual.

(m) Family coverage. Family coverage
means health insurance that covers
more than one individual.

(n) Rating area. Rating area means an
Exchange service area, as described in
45 CFR 155.20.

(o) Effective/applicability date. This
section and §§ 1.36B-2 through 1.36B—
5 apply for taxable years ending after
December 31, 2013.

§1.36B—-2 Eligibility for premium tax
credit.

(a) In general. An applicable taxpayer
(within the meaning of paragraph (b) of
this section) is allowed a premium
assistance amount only for any month
that the applicable taxpayer, or the
applicable taxpayer’s spouse or
dependent—

(1) Is enrolled in one or more
qualified health plans through an
Exchange; and

(2) Is not eligible for minimum
essential coverage (within the meaning
of paragraph (c) of this section) other
than coverage described in section
5000A(f)(1)(C) (relating to coverage in
the individual market).

(b) Applicable taxpayer—(1) In
general. Except as otherwise provided
in this paragraph (b), an applicable
taxpayer is a taxpayer whose household
income is at least 100 percent but not
more than 400 percent of the federal
poverty line for the taxpayer’s family
size for the taxable year.

(2) Married taxpayers must file joint
return. A taxpayer who is married
(within the meaning of section 7703) at
the close of the taxable year is an
applicable taxpayer only if the taxpayer
and the taxpayer’s spouse file a joint
return for the taxable year.

(3) Dependents. An individual is not
an applicable taxpayer if another
taxpayer may claim a deduction under
section 151 for the individual for a
taxable year beginning in the calendar
year in which the individual’s taxable
year begins.

(4) Individuals not lawfully present or
incarcerated. An individual who is not
lawfully present in the United States or
is incarcerated (other than incarceration
pending disposition of charges) may not
be covered by a qualified health plan
through an Exchange. However, the
individual may be an applicable
taxpayer if a family member is eligible
to enroll in a qualified health plan. See
sections 1312(f)(1)(B) and 1312(f)(3) of
the Affordable Care Act (42 U.S.C.
18032(f)(1)(B) and (f)(3)) and § 1.36B—
3(b)(2).

(5) Individuals lawfully present. If a
taxpayer’s household income is less
than 100 percent of the federal poverty
line for the taxpayer’s family size and
the taxpayer or a member of the
taxpayer’s family is an alien lawfully
present in the United States, the
taxpayer is treated as an applicable
taxpayer if—

(1) The taxpayer or family member is
not eligible for the Medicaid program;
and

(ii) The taxpayer would be an
applicable taxpayer if the taxpayer’s
household income for the taxable year

was between 100 and 400 percent of the
federal poverty line for the taxpayer’s
family size.

(6) Special rule for taxpayers with
household income below 100 percent of
the federal poverty line for the taxable
year. A taxpayer (other than a taxpayer
described in paragraph (b)(5) of this
section) whose household income for a
taxable year is less than 100 percent of
the federal poverty line for the
taxpayer’s family size is treated as an
applicable taxpayer if—

(i) The taxpayer or a family member
enrolls in a qualified health plan
through an Exchange;

(ii) An Exchange estimates at the time
of enrollment that the taxpayer’s
household income will be between 100
and 400 percent of the federal poverty
line for the taxable year;

(iii) Advance credit payments are
authorized and paid for one or more
months during the taxable year; and

(iv) The taxpayer would be an
applicable taxpayer if the taxpayer’s
household income for the taxable year
was between 100 and 400 percent of the
federal poverty line for the taxpayer’s
family size.

(7) Computation of premium
assistance amounts for taxpayers with
household income below 100 percent of
the federal poverty line. If a taxpayer is
treated as an applicable taxpayer under
paragraph (b)(5) or (b)(6) of this section,
the taxpayer’s actual household income
for the taxable year is used to compute
the premium assistance amounts under
§1.36B-3(d).

(c) Minimum essential coverage—(1)
In general. Minimum essential coverage
is defined in section 5000A(f) and
regulations issued under that section.
As described in section 5000A(f),
government-sponsored programs,
eligible employer-sponsored plans,
grandfathered health plans, and certain
other health benefits coverage are
minimum essential coverage.

(2) Government-sponsored minimum
essential coverage—I(i) In general.
Except as provided in paragraph
(c)(2)(ii) of this section, for purposes of
section 36B, an individual is eligible for
government-sponsored minimum
essential coverage if the individual
meets the criteria for coverage under a
government-sponsored program
described in section 5000A(f)(1)(A). The
Commissioner may define eligibility for
specific government-sponsored
programs further in published guidance
of general applicability, see
§601.601(d)(2) of this chapter.

(ii) Special rule for coverage under the
veteran’s health care program under
chapter 17 or 18 of Title 38, U.S.C. An
individual is eligible for minimum
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essential coverage under the veteran’s
health care program authorized under
chapter 17 or 18 of Title 38, U.S.C., only
if the individual is enrolled in a
veteran’s health care program identified
as minimum essential coverage in
regulations issued under section 5000A.

(iii) Time of eligibility—(A) In general.
An individual generally is treated as
eligible for a government-sponsored
program on the first day of the first full
month in which the individual may
receive benefits under the program.
However, an individual who fails to
complete the requirements necessary to
receive benefits available under a
government-sponsored program (other
than a veteran’s health care program)
reasonably promptly is treated as
eligible for government-sponsored
minimum essential coverage as of the
first day of the second calendar month
following the event that establishes
eligibility under paragraph (c)(2)(i) of
this section.

(B) Retroactive effect of eligibility
determination. If an individual
receiving advance credit payments is
determined to be eligible for
government-sponsored minimum
essential coverage that is effective
retroactively (such as Medicaid), the
individual is treated as eligible for
minimum essential coverage under that
program no earlier than the first day of
the first calendar month beginning after
the approval.

(iv) Determination of Medicaid or
Children’s Health Insurance Program
(CHIP) ineligibility. An individual is
treated as not eligible for Medicaid,
CHIP, or a similar program for a period
of coverage under a qualified health
plan if an Exchange determines that the
individual is not eligible for the
program when the individual enrolls in
the qualified health plan.

(v) Examples. The following examples
illustrate the provisions of this
paragraph (c)(2).

Example 1. Delay in coverage effectiveness.
On April 10, Taxpayer D applies for coverage
under a government-sponsored health care
program. D’s application is approved on July
12 but her coverage is not effective until
September 1. Under paragraph (c)(2)(iii)(A) of
this section, D is eligible for government-
sponsored minimum essential coverage on
September 1.

Example 2. Time of eligibility. Taxpayer E
turns 65 on June 3 and becomes eligible for
Medicare. Under section 5000A(f)(1)(A),
Medicare is minimum essential coverage.
However, E must enroll in Medicare to
receive benefits. E enrolls in Medicare on
June 11 and may receive benefits
immediately. Under paragraph (c)(2)(iii)(A)
of this section, E is eligible for government-
sponsored minimum essential coverage on
July 1, the first day of the first full month that
E may receive benefits under the program.

Example 3. Time of eligibility, individual
fails to complete necessary requirements. The
facts are the same as in Example 2, except
that E fails to enroll in the Medicare
coverage. E is treated as eligible for
government-sponsored minimum essential
coverage under paragraph (c)(2)(iii)(A) of this
section as of August 1, the first day of the
second month following the event that
establishes eligibility (E turning 65).

Example 4. Retroactive effect of eligibility.
On April 10, 2015, Taxpayer G applies for
coverage under the Medicaid program. G’s
application is approved on May 15, 2015,
and her Medicaid coverage is effective as of
April 1, 2015. Under paragraph (c)(2)(iii)(B)
of this section, G is eligible for government-
sponsored minimum essential coverage on
June 1, 2015, the first day of the first calendar
month after approval.

Example 5. Determination of Medicaid
ineligibility. In November 2014, Taxpayer H
applies to the Exchange to enroll in a
qualified health plan and for advance credit
payments for 2015. The Exchange estimates
that H’s household income will be 140
percent of the federal poverty line for H’s
family size and determines that H is not
eligible for Medicaid. The Exchange
authorizes advance credit payments for H for
2015. H experiences a loss of household
income in June 2015 but does not return to
the Exchange in 2015 to apply for Medicaid
benefits or report his change in income. H’s
household income for 2015 is 130 percent of
the federal poverty line (within the Medicaid
income threshold). Under paragraph (c)(2)(iv)
of this section, H is treated as not eligible for
Medicaid for 2015.

Example 6. Mid-year Medicaid eligibility
redetermination. The facts are the same as in
Example 5, except that H returns to the
Exchange in July 2015 and the Exchange
determines H is eligible for Medicaid. The
Exchange discontinues H’s advance credit
payments effective August 1. Under
paragraphs (c)(2)(iii)(B) and (c)(2)(iv) of this
section, H is treated as not eligible for
Medicaid for the coverage months when H is
covered by a qualified health plan. H is
eligible for government-sponsored minimum
essential coverage for the coverage months
after H is approved for Medicaid, August
through December 2015.

(3) Employer-sponsored minimum
essential coverage—(i) In general. For
purposes of section 36B, an employee
who may enroll in an eligible employer-
sponsored plan (as defined in section
5000A(f)(2)) and an individual who may
enroll in the plan because of a
relationship to the employee (a related
individual) are eligible for minimum
essential coverage under the plan for
any month only if the plan is affordable
and provides minimum value.
Government-sponsored programs
described in section 5000A(f)(1)(A) are
not eligible employer-sponsored plans.

(ii) Plan year. For purposes of this
paragraph (c)(3), a plan year is an
eligible employer-sponsored plan’s
regular 12-month coverage period (or
the remainder of a 12-month coverage

period for a new employee or an
individual who enrolls during a special
enrollment period).

(iii) Eligibility for coverage months
during a plan year—(A) In general. An
employee or related individual may be
eligible for minimum essential coverage
under an eligible employer-sponsored
plan for a coverage month during a plan
year if the employee or related
individual could have enrolled in the
plan for that month during an open or
special enrollment period.

(B) Example. The following example
illustrates the provisions of this
paragraph (c)(3)(iii).

Example. (i) Taxpayer B is an employee
of Employer X. X offers its employees a
health insurance plan that has a plan year
(within the meaning of paragraph (c)(3)(ii) of
this section) from October 1 through
September 30. Employees may enroll during
an open season from August 1 to September
15. B does not enroll in X’s plan for the plan
year October 1, 2014, to September 30, 2015.
In November 2014 B enrolls in a qualified
health plan through an Exchange for calendar
year 2015.

(ii) B could have enrolled in X’s plan
during the August 1 to September 15
enrollment period. Therefore, unless X’s plan
is not affordable for B or does not provide
minimum value, B is eligible for minimum
essential coverage for the months that B is
enrolled in the qualified health plan during
X’s plan year (January through September
2015).

(iv) Special rule for continuation
coverage. An individual who may enroll
in continuation coverage required under
federal law or a state law that provides
comparable continuation coverage is
eligible for minimum essential coverage
only if the individual enrolls in the
coverage.

(v) Affordable coverage—(A) In
general—(1) Affordability. Except as
provided in paragraph (c)(3)(v)(A)(2) of
this section, an eligible employer-
sponsored plan is affordable for an
employee or a related individual if the
portion of the annual premium the
employee must pay, whether by salary
reduction or otherwise (required
contribution), for self-only coverage for
the taxable year does not exceed the
required contribution percentage (as
defined in paragraph (c)(3)(v)(B) of this
section) of the applicable taxpayer’s
household income for the taxable year.

(2) Employee safe harbor. An
employer-sponsored plan is treated as
not affordable for an employee or a
related individual for a plan year if,
when the employee or a related
individual enrolls in a qualified health
plan for a period coinciding with the
plan year (in whole or in part), an
Exchange determines that the eligible
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employer-sponsored plan is not
affordable.

(B) Required contribution percentage.
The required contribution percentage is
9.5 percent. The percentage may be
adjusted in published guidance of
general applicability, see §601.601(d)(2)
of this chapter, for taxable years
beginning after December 31, 2014, to
reflect rates of premium growth relative
to growth in income and, for taxable
years beginning after December 31,
2018, to reflect rates of premium growth
relative to growth in the consumer price
index.

(C) Examples. The following
examples illustrate the provisions of
this paragraph (c)(3)(v). Unless stated
otherwise, in each example the taxpayer
is single and has no dependents, the
employer’s plan is an eligible employer-
sponsored plan and provides minimum
value, the employee is not eligible for
other minimum essential coverage, and
the taxpayer, related individual, and
employer-sponsored plan have a
calendar taxable year.

Example 1. Basic determination of
affordability. In 2014 Taxpayer C has
household income of $47,000. C is an
employee of Employer X, which offers its
employees a health insurance plan that
requires C to contribute $3,450 for self-only
coverage for 2014 (7.3 percent of C’s
household income). Because C’s required
contribution for self-only coverage does not
exceed 9.5 percent of household income,
under paragraph (c)(3)(v)(A)(1) of this
section, X’s plan is affordable for C, and C
is eligible for minimum essential coverage for
all months in 2014.

Example 2. Basic determination of
affordability for a related individual. The
facts are the same as in Example 1, except
that C is married to J and X’s plan requires
C to contribute $5,300 for coverage for C and
] for 2014 (11.3 percent of C’s household
income). Because C’s required contribution
for self-only coverage ($3,450) does not
exceed 9.5 percent of household income,
under paragraph (c)(3)(v)(A)(1) of this
section, X’s plan is affordable for C and J, and
C and J are eligible for minimum essential
coverage for all months in 2014.

Example 3. Determination of
unaffordability at enrollment. (i) Taxpayer D
is an employee of Employer X. In November
2013 the Exchange in D’s rating area projects
that D’s 2014 household income will be
$37,000. It also verifies that D’s required
contribution for self-only coverage under X’s
health insurance plan will be $3,700 (10
percent of household income). Consequently,
the Exchange determines that X’s plan is
unaffordable. D enrolls in a qualified health
plan and not in X’s plan. In December 2014,
X pays D a $2,500 bonus. Thus, D’s actual
2014 household income is $39,500 and D’s
required contribution for coverage under X’s
plan is 9.4 percent of household income.

(ii) Based on D’s actual 2014 household
income, D’s required contribution does not
exceed 9.5 percent of household income and

X’s health plan is affordable for D. However,
when D enrolled in a qualified health plan
for 2014, the Exchange determined that X’s
plan was not affordable for D for 2014.
Consequently, under paragraph (c)(3)(v)(A)(2)
of this section, X’s plan is treated as not
affordable for D and D is treated as not
eligible for minimum essential coverage for
2014.

Example 4. Determination of
unaffordability for plan year. The facts are
the same as in Example 3, except that X’s
employee health insurance plan year is
September 1 to August 31. The Exchange in
D’s rating area determines in August 2014
that X’s plan is unaffordable for D based on
D’s projected household income for 2014. D
enrolls in a qualified health plan as of
September 1, 2014. Under paragraph
(c)(3)(v)(A)(2) of this section, X’s plan is
treated as not affordable for D and D is
treated as not eligible for minimum essential
coverage under X’s plan for the coverage
months September to December 2014 and
January through August 2015.

Example 5. Determination of
unaffordability for part of plan year. (i)
Taxpayer E is an employee of Employer X
beginning in May 2015. X’s employee health
insurance plan year is September 1 to August
31. E’s required contribution for self-only
coverage for May through August is $150 per
month ($1,800 for the full plan year). The
Exchange in E’s rating area determines E’s
household income for purposes of eligibility
for advance credit payments as $18,000. E’s
actual household income for the 2015 taxable
year is $20,000.

(ii) Whether coverage under X’s plan is
affordable for E is determined for the
remainder of X’s plan year (May through
August). E’s required contribution for a full
plan year ($1,800) exceeds 9.5 percent of E’s
household income (1,800/18,000 = 10
percent). Therefore, the Exchange determines
that X’s coverage is unaffordable for May
through August. Although E’s actual
household income for 2015 is $20,000 (and
E’s required contribution of $1,800 does not
exceed 9.5 percent of E’s household income),
under paragraph (c)(3)(v)(A)(2) of this
section, X’s plan is treated as unaffordable for
E for the part of the plan year May through
August 2015. Consequently, E is not eligible
for minimum essential coverage under X’s
plan for the period May through August
2015.

Example 6. Affordability determined for
part of a taxable year (part-year period). (i)
Taxpayer F is an employee of Employer X.
X’s employee health insurance plan year is
September 1 to August 31. F’s required
contribution for self-only coverage for the
period September 2014 through August 2015
is $150 per month or $1,800 for the plan year.
F does not ask the Exchange in his rating area
to determine whether X’s coverage is
affordable for F. F does not enroll in X’s plan
during X’s open season but enrolls in a
qualified health plan for September through
December 2014. F’s household income in
2014 is $18,000.

(ii) Because F is a calendar year taxpayer
and Employer X’s plan is not a calendar year
plan, F must determine the affordability of
X’s coverage for the part-year period in 2014

(September—December). F determines the
affordability of X’s plan for the September
through December 2014 period by comparing
the annual premiums ($1,800) to F’s 2014
household income. F’s required contribution
of $1,800 is 10 percent of F’s 2014 household
income. Because F’s required contribution
exceeds 9.5 percent of F’s 2014 household
income, X’s plan is not affordable for F for
the part-year period September through
December 2014 and F is not eligible for
minimum essential coverage under X’s plan
for that period.

(iii) F enrolls in Exchange coverage for
2015 and does not ask the Exchange to
determine whether X’s coverage is affordable.
F’s 2015 household income is $20,000.

(iv) F must determine if X’s plan is
affordable for the part-year period January
2015 through August 2015. F’s annual
required contribution ($1,800) is 9 percent of
F’s 2015 household income. Because F’s
required contribution does not exceed 9.5
percent of F’s 2015 household income, X’s
plan is affordable for F for the part-year
period January through August 2015 and F is
eligible for minimum essential coverage for
that period.

Example 7. Coverage unaffordable at year
end. Taxpayer G is employed by Employer X.
In November 2014 the Exchange in G’s rating
area determines that G is eligible for
affordable employer-sponsored coverage for
2015. G nonetheless enrolls in a qualified
health plan for 2015 but does not receive
advance credit payments. G’s 2015
household income is less than expected and
G’s required contribution for employer-
sponsored coverage for 2015 exceeds 9.5
percent of G’s actual 2015 household income.
Under paragraph (c)(3)(v)(A)(1) of this
section, G is not eligible for minimum
essential coverage for 2015 and, if otherwise
eligible, G may claim a premium tax credit.

(vi) Minimum value. An eligible
employer-sponsored plan provides
minimum value only if the plan’s share
of the total allowed costs of benefits
provided under the plan (as determined
under regulations issued by the
Secretary of Health and Human Services
under section 1302(d)(2) of the
Affordable Care Act (42 U.S.C.
18022(d)(2))) is at least 60 percent.

(vii) Enrollment in eligible employer-
sponsored plan—(A) In general. The
requirements of affordability and
minimum value do not apply if an
individual enrolls in an eligible
employer-sponsored plan.

(B) Example. The following example
illustrates the provisions of this
paragraph (c)(3)(vii).

Example. Taxpayer H is employed by
Employer X in 2014. H’s required
contribution for employer coverage exceeds
9.5 percent of H’s 2014 household income. H
enrolls in X’s plan for 2014. Under paragraph
(c)(3)(vii) of this section, H is eligible for
minimum essential coverage for 2014
because H is enrolled in an eligible
employer-sponsored plan for 2014.
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§1.36B-3 Computing the premium
assistance credit amount.

(a) In general. A taxpayer’s premium
assistance credit amount for a taxable
year is the sum of the premium
assistance amounts determined under
paragraph (d) of this section for all
coverage months for individuals in the
taxpayer’s family.

(b) Definitions. For purposes of this
section—

(1) The cost of a qualified health plan
is the premium the plan charges; and

(2) The term coverage family refers to
members of the taxpayer’s family who
are not eligible for minimum essential
coverage (other than coverage in the
individual market), are lawfully present
in the United States, and are not
incarcerated (except pending
disposition of charges).

(c) Coverage month—(1) In general. A
month is a coverage month for an
individual if, as of the first day of the
month—

(i) The individual is covered by a
qualified health plan enrolled in
through an Exchange;

(ii) The individual’s premiums for
coverage under the plan are paid by the
taxpayer or by an advance credit
payment; and

(iii) The individual is not eligible for
minimum essential coverage (within the
meaning of § 1.36B—2(c)) other than
coverage described in section
5000A(f)(1)(C) (relating to coverage in
the individual market).

(2) Premiums paid for the taxpayer.
Premiums another person pays for
coverage of the taxpayer, taxpayer’s
spouse, or dependent are treated as paid
by the taxpayer.

(3) Examples. The following examples
illustrate the provisions of this
paragraph (c). In each example, unless
stated otherwise, the individuals are not
eligible for minimum essential coverage
other than coverage in the individual
market and the taxpayer is an applicable
taxpayer.

Example 1. (i) Taxpayer M is single with
no dependents. In December 2013 M enrolls
in a qualified health plan for 2014 and the
Exchange approves advance credit payments.
On May 15, 2014, M enlists in the U.S. Army
and is eligible immediately for government-
sponsored minimum essential coverage.

(ii) Under paragraph (c)(1) of this section,
January through May 2014 are coverage
months for M. June through December 2014
are not coverage months because M is eligible
for minimum essential coverage for those
months. Thus, under paragraph (a) of this
section, M’s premium assistance credit
amount for 2014 is the sum of the premium
assistance amounts for the months January
through May.

Example 2. (i) Taxpayer N has one
dependent, S. S is eligible for government-

sponsored minimum essential coverage. N is
not eligible for minimum essential coverage.
N enrolls in a qualified health plan for 2014
and the Exchange approves advance credit
payments. On August 1, 2014, S loses
eligibility for minimum essential coverage. N
cancels the qualified health plan that covers
only N and enrolls in a qualified health plan
that covers N and S for August through
December 2014.

(ii) Under paragraph (c)(1) of this section,
January through December of 2014 are
coverage months for N and August through
December are coverage months for N and S.
N’s premium assistance credit amount for
2014 is the sum of the premium assistance
amounts for these coverage months.

Example 3. (i) O and P are the divorced
parents of T. Under the divorce agreement
between O and P, T resides with P and P
claims T as a dependent. However, O must
pay premiums for health insurance for T. P
enrolls T in a qualified health plan for 2014.
O pays the premiums to the insurance
company.

(ii) Because P claims T as a dependent, P
(and not O) may claim a premium tax credit
for coverage for T. See § 1.36B—2(a). Under
paragraph (c)(2) of this section, the premiums
that O pays for coverage for T are treated as
paid by P. Thus, the months when T is
covered by a qualified health plan are
coverage months under paragraph (c)(1) of
this section in computing P’s premium tax
credit under paragraph (a) of this section.

(d) Premium assistance amount. The
premium assistance amount for a
coverage month is the lesser of—

(1) The premiums for the month for
one or more qualified health plans in
which a taxpayer or a member of the
taxpayer’s family enrolls; or

(2) The excess of the adjusted
monthly premium for the applicable
benchmark plan over %12 of the product
of a taxpayer’s household income and
the applicable percentage for the taxable
year.

(e) Adjusted monthly premium. The
adjusted monthly premium is the
premium an insurer would charge for
the applicable benchmark plan to cover
all members of the taxpayer’s coverage
family, adjusted only for the age of each
member of the coverage family as
allowed under section 2701 of the
Public Health Service Act (42 U.S.C.
300gg).

(f) Applicable benchmark plan—(1) In
general. Except as otherwise provided
in this paragraph (f), the applicable
benchmark plan for a coverage month is
the second lowest cost silver plan (as
described in section 1302(d)(1)(B) of the
Affordable Care Act (42 U.S.C.
18022(d)(1)(B))) offered at the time a
taxpayer or family member enrolls in a
qualified health plan through the
Exchange in the rating area where the
taxpayer resides for—

(i) Self-only coverage for a taxpayer—

(A) Who computes tax under section
1(c) (unmarried individuals other than
surviving spouses and heads of
household) and is not allowed a
deduction under section 151 for a
dependent for the taxable year;

(B) Who purchases only self-only
coverage for one individual; or

(C) Whose coverage family includes
only one individual; and

(ii) Family coverage for all other
taxpayers.

(2) Family coverage. If an Exchange
offers categories of family coverage (for
example, two adults, one adult with
children, two or more adults with
children, or children only), the
applicable benchmark plan for family
coverage is the coverage category that
applies to the members of the taxpayer’s
coverage family who enroll in a
qualified health plan (such as a plan
covering two adults if the members of
taxpayer’s coverage family are two
adults).

(3) Second lowest cost silver plan not
covering the taxpayer’s family. If the
applicable benchmark plan determined
under paragraphs (f)(1) and (f)(2) of this
section does not cover all members of a
taxpayer’s coverage family (for example,
because family members reside in
different rating areas), the premium for
the applicable benchmark plan is the
sum of the premiums for the applicable
benchmark plans determined under
paragraphs (f)(1) and (f)(2) of this
section that cover the components of the
taxpayer’s coverage family.

(4) Benchmark plan terminates or
closes to enrollment. A qualified health
plan that is the applicable benchmark
plan under this paragraph (f) for a
taxpayer does not cease to be the
applicable benchmark plan solely
because the plan or a lower cost plan
terminates or closes to enrollment
during the taxable year.

(5) Examples. The following examples
illustrate the rules of this paragraph (f).
In each example, unless otherwise
stated, the taxpayer is eligible to receive
a premium tax credit.

Example 1. Single taxpayer with no
dependents. Taxpayer V is single and resides
with his 24-year-old daughter but may not
claim her as a dependent. Taxpayer V
purchases family coverage for himself and
his daughter. The exchange in V’s rating area
offers only self-only and family coverage
categories. Under paragraph (f)(1)(i)(A) of this
section, V’s applicable benchmark plan is the
second lowest cost silver self-only plan. But
see paragraph (h) of this section for
computing the credit when multiple
taxpayers are covered by one qualified health
plan.

Example 2. Single taxpayer with one
dependent, two coverage categories. The facts
are the same as in Example 1, except that V
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also resides with his teenage son and claims
him as a dependent. V purchases family
coverage for himself, his son, and his
daughter. Under paragraph (f)(1)(ii) of this
section, V’s applicable benchmark plan is the
second lowest cost silver family plan.

Example 3. Single taxpayer with one
dependent, multiple coverage categories. The
facts are the same as in Example 2, except
that the Exchange where V resides offers a
category of coverage for one adult and
children. Under paragraphs (f)(1)(ii) and (f)(2)
of this section, V’s applicable benchmark
plan is the second lowest cost silver plan for
one adult plus children.

Example 4. Single taxpayer with one
dependent, multiple coverage categories. The
facts are the same as in Example 2, except
that the Exchange where V resides offers a
category of coverage for one adult and one
child in addition to coverage for one adult
and children. Under paragraphs (f)(1)(ii) and
(f)(2) of this section, V’s applicable
benchmark plan is the second lowest cost
silver plan for one adult and one child.

Example 5. Applicable benchmark plan
unrelated to coverage purchased. Taxpayers
W and X, who are married, reside with X’s
two teenage daughters, whom they claim as
dependents. The Exchange where W and X
reside offers a category of coverage for one
adult plus children. W and X purchase self-
only coverage for W and one adult plus
children coverage for X and X’s daughters.
Under paragraph (f)(1)(ii) of this section, W’s
and X’s applicable benchmark plan is the
second lowest cost silver family plan.

Example 6. Minimum essential coverage
for some coverage months. Taxpayer Y
claims his daughter as a dependent. Y and
his daughter enroll in a qualified health plan
for 2014. The exchange in Y’s rating area
offers only self-only and family coverage
categories. Y, but not his daughter, is eligible
for government-sponsored minimum
essential coverage for September to December
2014. Thus, under paragraph (c)(1)(iii) of this
section, January through December are
coverage months for Y’s daughter and
January through August are coverage months
for Y. Because, under paragraphs (d) and
(f)(1) of this section, the premium assistance
amount for a coverage month is computed
based on the applicable benchmark plan for
that coverage month, Y’s applicable
benchmark plan for January through August

is the second lowest cost silver family plan
under paragraph (f)(1)(ii) of this section.
Under paragraph (f)(1)(i)(C) of this section,
Y’s applicable benchmark plan for September
through December is the second lowest cost
silver self-only plan.

Example 7. Family member eligible for
minimum essential coverage for the taxable
year. The facts are the same as in Example
6, except that Y is not eligible for
government-sponsored minimum essential
coverage for any months and Y’s daughter is
eligible for government-sponsored minimum
essential coverage for the entire year. Under
paragraph (f)(1)(i)(C) of this section, Y’s
applicable benchmark plan is the second
lowest cost silver self-only plan.

Example 8. Family required to buy
multiple plans to obtain coverage. (i)
Taxpayers X and Z are married and live in
different Exchange rating areas. X and Z have
one child, M, whom they claim as a
dependent and who resides with X. X and M
enroll in a qualified health plan covering one
adult plus children through the Exchange in
X’s rating area, and Z enrolls in a qualified
health plan providing self-only coverage
through the Exchange in Z’s rating area.

(ii) Under paragraph (f)(3) of this section,
the premium for the applicable benchmark
plan for computing X’s and Z’s premium
assistance credit amount is the sum of the
premium for the second lowest cost silver
one adult plus children plan offered through
the Exchange in X’s rating area and the
premium for the second lowest cost silver
self-only plan offered through the Exchange
in Z’s rating area.

Example 9. Benchmark plan closes to new
enrollees during the year. Taxpayers X, Y,
and Z each have coverage families consisting
of two adults. In the rating area where X, Y,
and Z reside, Plan 2 is the second lowest cost
silver plan and Plan 3 is the third lowest cost
silver plan covering two adults offered
through the Exchange. The X and Y families
each enroll in a qualified health plan that is
not the applicable benchmark plan in
November during the regular open
enrollment period. Plan 2 closes to new
enrollees the following June. Thus, on July 1,
Plan 3 is the second lowest cost silver plan
available to new enrollees through the
Exchange. The Z family enrolls in a qualified
health plan in July. Under paragraphs (f)(1),
(£)(2), and (f)(4) of this section, the applicable

benchmark plan is Plan 2 for X and Y for all
coverage months during the year. The
applicable benchmark plan for Z is Plan 3,
because Plan 2 is not offered through the
Exchange when the Z family enrolls.
Example 10. Benchmark plan terminates
for all enrollees during the year. The facts are
the same as in Example 9, except that Plan
2 terminates for all enrollees on June 30.
Under paragraphs (f)(1), (f)(2), and (f)(4) of
this section, Plan 2 is the applicable
benchmark plan for X and Y for all coverage
months during the year and Plan 3 is the
applicable benchmark plan for Z.

(g) Applicable percentage—(1) In
general. The applicable percentage
multiplied by a taxpayer’s household
income determines the taxpayer’s
required share of premiums for the
benchmark plan. This amount is
subtracted from the adjusted monthly
premium for the applicable benchmark
plan when computing the premium
assistance amount. The applicable
percentage is computed by first
determining the percentage that the
taxpayer’s household income bears to
the federal poverty line for the
taxpayer’s family size. The resulting
federal poverty line percentage is then
compared to the income categories
described in the table in paragraph (g)(2)
of this section (or successor tables). An
applicable percentage within an income
category increases on a sliding scale in
a linear manner and is rounded to the
nearest one-hundredth of one percent.
The applicable percentages in the table
may be adjusted in published guidance
of general applicability, see
§601.601(d)(2) of this chapter, for
taxable years beginning after December
31, 2014, to reflect rates of premium
growth relative to growth in income
and, for taxable years beginning after
December 31, 2018, to reflect rates of
premium growth relative to growth in
the consumer price index.

(2) Applicable percentage table.

Household income percentage of federal poverty line

Less than 133%
At least 133% but less than 150% ....
At least 150% but less than 200% ...
At least 200% but less than 250% ....
At least 250% but less than 300% ...
At least 300% but less than 400%

Initial percentage Final percentage
2.0 2.0
3.0 4.0
4.0 6.3
6.3 8.05
8.05 9.5
9.5 9.5

(3) Examples. The following examples
illustrate the rules of this paragraph (g).

Example 1. A’s household income is 275
percent of the federal poverty line for A’s
family size for that taxable year. In the table
in paragraph (g)(2) of this section, the initial
percentage for a taxpayer with household
income of 250 to 300 percent of the federal

poverty line is 8.05 and the final percentage
is 9.5. A’s federal poverty line percentage of
275 percent is halfway between 250 percent
and 300 percent. Thus, rounded to the
nearest one-hundredth of one percent, A’s
applicable percentage is 8.78, which is
halfway between the initial percentage of
8.05 and the final percentage of 9.5.

Example 2. (i) B’s household income is 210
percent of the federal poverty line for B’s
family size. In the table in paragraph (g)(2)
of this section, the initial percentage for a
taxpayer with household income of 200 to
250 percent of the federal poverty line is 6.3
and the final percentage is 8.05. B’s
applicable percentage is 6.65, computed as
follows:
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(ii) Determine the excess of B’s FPL
percentage (210) over the initial
household income percentage in B’s
range (200), which is 10. Determine the
difference between the initial household
income percentage in the taxpayer’s
range (200) and the ending household
income percentage in the taxpayer’s
range (250), which is 50. Divide the first
amount by the second amount:

210 — 200=10
250 — 200 =50
10/50 = .20.

(iii) Compute the difference between
the initial premium percentage (6.3) and
the second premium percentage (8.05)
in the taxpayer’s range; 8.05 — 6.3 =
1.75.

(iv) Multiply the amount in the first
calculation (.20) by the amount in the
second calculation (1.75) and add the
product (.35) to the initial premium
percentage in B’s range (6.3), resulting
in B’s applicable percentage of 6.65:
.20x1.75 = .35
6.3 + .35 =6.65.

(h) Plan covering more than one
family—(1) In general. If a single
qualified health plan covers more than
one family, each applicable taxpayer
covered by the plan may claim a
premium tax credit, if otherwise
allowable. Each taxpayer computes the
credit using that taxpayer’s applicable
percentage, household income, and the
benchmark plan that applies to the
taxpayer under paragraph (f) of this
section. In determining whether the
amount computed under paragraph
(d)(1) of this section (the premiums for
the qualified health plan in which the
taxpayer enrolls) is less than the amount
computed under paragraph (d)(2) of this
section (the benchmark plan premium
minus the product of household income
and the applicable percentage), the
premiums paid are allocated to each
taxpayer in proportion to the premiums
for each taxpayer’s benchmark plan.

(2) Example. The following example
illustrates the rules of this paragraph
(h).

Example. (i) Taxpayers A and B enroll in
a single qualified health plan. B is A’s 25-
year-old child who is not A’s dependent. B
has no dependents. The plan covers A, B,
and A’s two children who are A’s
dependents. The premium for the plan in
which A and B enroll is $15,000. The
premium for the second lowest cost silver
family plan is $12,000 and the premium for
the second lowest cost silver self-only plan
is $6,000. A and B are applicable taxpayers
and otherwise eligible to claim the premium
tax credit.

(ii) Under paragraph (h)(1) of this section,
both A and B may claim premium tax credits.
A computes her credit using her household
income, a family size of three, and a

benchmark plan premium of $12,000. B
computes his credit using his household
income, a family size of one, and a
benchmark plan premium of $6,000.

(iii) In determining whether the amount in
paragraph (d)(1) of this section (the
premiums for the qualified health plan A and
B purchase) is less than the amount in
paragraph (d)(2) of this section (the
benchmark plan premium minus the product
of household income and the applicable
percentage), the $15,000 premiums paid are
allocated to A and B in proportion to the
premiums for their applicable benchmark
plans. Thus, the portion of the premium
allocated to A is $10,000 ($15,000 x $12,000/
$18,000) and the portion allocated to B is
$5,000 ($15,000 x $6,000/$18,000).

(i) [Reserved]

(j) Additional benefits—(1) In general.
If a qualified health plan offers benefits
in addition to the essential health
benefits a qualified health plan must
provide under section 1302 of the
Affordable Care Act (42 U.S.C. 18022),
or a State requires a qualified health
plan to cover benefits in addition to
these essential health benefits, the
portion of the premium for the plan
properly allocable to the additional
benefits is excluded from the monthly
premiums under paragraph (d)(1) or
(d)(2) of this section.

(2) Method of allocation. The portion
of the premium properly allocable to
additional benefits is determined under
regulations issued by the Secretary of
Health and Human Services. See section
36B(b)(3)(D).

(k) Pediatric dental coverage—(1) In
general. For purposes of determining
the amount of the monthly premium a
taxpayer pays for coverage under
paragraph (d)(1) of this section, if an
individual enrolls in both a qualified
health plan and a plan described in
section 1311(d)(2)(B)(ii) of the
Affordable Care Act (42 U.S.C.
13031(d)(2)(B)(ii)) (Affordable Care Act
dental plan), the portion of the premium
for the Affordable Care Act dental plan
that is properly allocable to pediatric
dental benefits that are essential benefits
required to be provided by a qualified
health plan is treated as a premium
payable for the individual’s qualified
health plan.

(2) Method of allocation. [Reserved]

(1) Families including individuals not
lawfully present—(1) In general. If one
or more individuals for whom a
taxpayer is allowed a deduction under
section 151 are not lawfully present
(within the meaning of § 1.36B-1(g)),
the percentage a taxpayer’s household
income bears to the federal poverty line
for the taxpayer’s family size for
purposes of determining the applicable
percentage under paragraph (g) of this
section is determined by excluding

individuals who are not lawfully
present from family size and by
determining household income in
accordance with paragraph (1)(2) of this
section.

(2) Revised household income
computation—(i) Statutory method. For
purposes of paragraph (1)(1) of this
section, household income is equal to
the product of the taxpayer’s household
income (determined without regard to
this paragraph (1)(2)) and a fraction—

(A) The numerator of which is the
federal poverty line for the taxpayer’s
family size determined by excluding
individuals who are not lawfully
present; and

(B) The denominator of which is the
federal poverty line for the taxpayer’s
family size determined by including
individuals who are not lawfully
present.

(ii) Comparable method. [Reserved]

§1.36B—4 Reconciling the premium tax
credit with advance credit payments.

(a) Reconciliation—(1) In general. The
amount of credit allowed under section
36B and this section is reconciled with
advance credit payments on a taxpayer’s
income tax return for a taxable year. A
taxpayer whose premium tax credit for
the taxable year exceeds the taxpayer’s
advance credit payments may receive
the excess as an income tax refund. A
taxpayer whose advance credit
payments for the taxable year exceed the
taxpayer’s premium tax credit owes the
excess as an additional income tax
liability.

(2) Credit computation. The premium
assistance credit amount is computed
on the taxpayer’s return using the
taxpayer’s household income and family
size for the taxable year. Thus, the
taxpayer’s contribution amount
(household income for the taxable year
times the applicable percentage) is
determined using the taxpayer’s
household income and family size at the
end of the taxable year. If the applicable
benchmark plan changes during the
taxable year, the taxpayer may be
required to use a different applicable
benchmark plan to determine the
premium assistance amounts for the
coverage months.

(3) Limitation on additional tax—(i)
In general. The additional tax imposed
under paragraph (a)(1) of this section on
a taxpayer whose household income is
less than 400 percent of the federal
poverty line is limited to the amounts
provided in the table in paragraph
(a)(3)(ii) of this section (or successor
tables). For taxable years beginning after
December 31, 2014, the limitation
amounts may be adjusted in published
guidance of general applicability, see
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§601.601(d)(2) of this chapter, to reflect
changes in the consumer price index.

(ii) Additional tax limitation table.

Limitation amount
for taxpayers Limitation amount
Household income percentage of federal poverty line whose tax is for all other
determined under taxpayers
section 1(c)
LSS thAN 2009 ....veiueeiieieeiteeitet ettt h bRt e ettt eae e n e bt bt ne et $300 $600
At least 200% but less than 300% .... 750 1,500
At least 300% but less than 400% 1,250 2,500

(4) Examples. The rules of this
paragraph (a) are illustrated by the
following examples. Unless otherwise
stated, in each example the taxpayer is
allowed a premium tax credit, has a
calendar taxable year, and files an
income tax return for the taxable year.

Example 1. Household income increases.
(i) Taxpayer A is single and has no
dependents. The Exchange in A’s rating area
projects A’s 2014 household income to be
$27,225 (250 percent of the federal poverty
line for a family of one, applicable percentage
8.05). A enrolls in a qualified health plan.
The annual premium for the applicable
benchmark plan is $5,200. A’s advance credit
payments are $3,008 (benchmark plan
premium of $5,200 less contribution amount
of $2,192 (projected household income of
$27,225 x .0805) = $3,008).

(ii) A’s household income for 2014 is
$32,800, which is 301 percent of the federal
poverty line for a family of one (applicable
percentage 9.5). Gonsequently, A’s premium
tax credit for 2014 is $2,084 (benchmark plan
premium of $5,200 less contribution amount
of $3,116 (household income of $32,800 x
.095). Because A’s advance credit payments
for 2014 are $3,008 and A’s 2014 credit is
$2,084, A has excess advance payments of
$924. Under paragraph (a)(1) of this section,
A’s tax liability for 2014 is increased by $924.

Example 2. Household income decreases.
The facts are the same as in Example 1,
except that A’s actual household income for
2014 is $21,780 (200 percent of the federal
poverty line for a family of one, applicable
percentage 6.3). Consequently, A’s premium
tax credit for 2014 is $3,828 ($5,200
benchmark plan premium less contribution
amount of $1,372 (household income of
$21,780 x .063)). Because A’s advance credit
payments for 2014 are $3,008, A is allowed
an additional credit of $820 ($3,828 less
$3,008).

Example 3. Family size decreases.

(i) Taxpayers B and C are married and have
two children (ages 17 and 20) whom they
claim as their dependents in 2013. The
Exchange in their rating area projects their
2014 household income to be $61,460 (275
percent of the federal poverty line for a
family of four, applicable percentage 8.78). B
and C enroll in a qualified health plan for
2014 that covers the four family members.
The annual premium for the applicable
benchmark plan is $14,100. B and C’s
advance credit payments for 2014 are $8,704
(benchmark plan premium of $14,100 less
contribution amount of $5,396 (projected
household income of $61,460 x .0878)).

(ii) In 2014 B and C do not claim their 20-
year old child as their dependent.
Consequently, B and C’s family size for 2014
is three and their household income is 332
percent of the federal poverty line for a
family of three (applicable percentage 9.5).
Their premium tax credit for 2014 is $8,261
($14,100 benchmark plan premium less
$5,839 contribution amount (household
income of $61,460 x .095)). Because B and
C’s advance credit payments for 2014 are
$8,704 and their 2014 credit is $8,261, B and
C have excess advance payments of $443.
Under paragraph (a)(1) of this section, B and
C’s tax liability for 2014 is increased by $443.
Because B and C’s household income is
below 400 percent of the federal poverty line,
if B and C’s excess advance payments
exceeded $2,500, under the limitation of
paragraph (a)(3) of this section, B and C’s
additional tax liability would be limited to
that amount.

Example 4. Repayment limitation does not
apply. (i) Taxpayer D is single and has no
dependents. The Exchange in D’s rating area
approves advance credit payments for D
based on 2014 household income of $38,115
(350 percent of the federal poverty line for a
family of one, applicable percentage 9.5). D
enrolls in a qualified health plan. The annual
premium for the applicable benchmark plan
is $5,200. D’s advance credit payments are
$1,579 (benchmark plan premium of $5,200
less contribution amount of $3,621 (projected
household income of $38,115 x .095) =
$3,621).

(ii) D’s actual household income for 2014
is $43,778, which is 402 percent of the
federal poverty line for a family of one. D is
not an applicable taxpayer and may not claim
a premium tax credit. Additionally, the
repayment limitation of paragraph (a)(3) of
this section does not apply. Consequently, D
has excess advance payments of $1,579 (the
total amount of the advance credit payments
in 2014). Under paragraph (a)(1) of this
section, D’s tax liability for 2014 is increased
by $1,579.

Example 5. Coverage for less than a full
taxable year. (i) Taxpayer F is single and has
no dependents. In November 2013 the
Exchange in F’s rating area projects F’s 2014
household income to be $27,225 (250 percent
of the federal poverty line for a family of one,
applicable percentage 8.05). F enrolls in a
qualified health plan. The annual premium
for the applicable benchmark plan is $5,200.
F’s monthly advance credit payment is $251
(benchmark plan premium of $5,200 less
contribution amount of $2,192 (projected
household income of $27,225 x .0805) =
$3,008; $3,008/12 = $251).

(ii) F begins a new job in August 2014 and
is eligible for employer-sponsored minimum
essential coverage for the period September
through December 2014. F discontinues her
Exchange coverage effective November 1,
2014. F’s household income for 2014 is
$28,000 (257 percent of the federal poverty
line for a family size of one, applicable
percentage 8.25).

(iii) Under § 1.36B-3(a), F’s premium
assistance credit amount is the sum of the
premium assistance amounts for the coverage
months. Under § 1.36B-3(c)(1)(iii), a month
in which an individual is eligible for
minimum essential coverage other than
coverage in the individual market is not a
coverage month. Because F is eligible for
employer-sponsored minimum essential
coverage as of September 1, only the months
January through August of 2014 are coverage
months.

(iv) If F had 12 coverage months in 2014,
F’s premium tax credit would be $2,890
(benchmark plan premium of $5,200 less
contribution amount of $2,310 (household
income of $28,000 x .0825)). Because F has
only eight coverage months in 2014, F’s
credit is $1,927 ($2,890/12 x 8). Because F
does not discontinue her Exchange coverage
until November 1, 2014, F’s advance credit
payments for 2014 are $2,510 ($251 x 10).
Consequently, F has excess advance
payments of $583 ($2,510 less $1,927) and
F’s tax liability for 2014 is increased by $583
under paragraph (a)(1) of this section.

Example 6. Changes in coverage months
and applicable benchmark plan. (i) Taxpayer
E claims one dependent, F. E is eligible for
government-sponsored minimum essential
coverage. E enrolls F in a qualified health
plan for 2014. The Exchange in E’s rating
area projects E’s 2014 household income to
be $29,420 (200 percent of the federal
poverty line for a family of two, applicable
percentage 6.3). The annual premium for E’s
applicable benchmark plan is $5,200. E’s
monthly advance credit payment is $279
(benchmark plan premium of $5,200 less
contribution amount of $1,853 (projected
household income of $29,420 x .063) =
$3,347; $3,347/12 = $279).

(ii) On August 1, 2014, E loses her
eligibility for government-sponsored
minimum essential coverage. E cancels the
qualified health plan that covers F and
enrolls in a qualified health plan that covers
E and F for August through December 2014.
The annual premium for the applicable
benchmark plan is $10,000. The Exchange
computes E’s monthly advance credit
payments for the period September through
December as $679 (benchmark plan premium
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of $10,000 less contribution amount of
$1,853 (projected household income of
$29,420 x .063) = $8,147; $8,147/12 = $679).
E’s household income for 2014 is $28,000
(190 percent of the federal poverty line,
applicable percentage 5.84).

(iii) Under § 1.36B-3(c)(1), January through
July of 2014 are coverage months for F and
August through December are coverage
months for E and F. Under paragraph (a)(2)
of this section, E must compute her premium
tax credit using the premium for the
applicable benchmark plan for each coverage
month. E’s premium assistance credit amount
for 2014 is the sum of the premium
assistance amounts for all coverage months.
E reconciles her premium tax credit with
advance credit payments as follows:

Advance credit payments (Jan.

to July) oo $1,953
Advance credit payments (Aug.
10 DEC.) woviviiiiiiieeeeeee e 3,395
Total advance credit pay-
ments ....coccevvviiiiiiiiineiennn, 5,348
Benchmark plan premium (Jan.
to July) coeeneee 3,033
Benchmark plan premium
(Aug. to Dec.) .ooveeveereeeenrinneens 4,167
Total benchmark plan pre-
TNHUM v, 7,200
Contribution amount (taxable
year household income x ap-
plicable percentage) ............... 1,635
Credit (total benchmark plan
premium less required con-
tribution, assuming not more
than premium paid) ............... 5,565

(iv) E’s advance credit payments for 2014
are $5,348. E’s premium tax credit is $5,565.
Thus, E is allowed an additional credit of
$217.

Example 7. Part-year coverage and changes
in coverage months and applicable
benchmark plan. (i) The facts are the same
as in Example 7, except that both E and F are
eligible for government-sponsored minimum
essential coverage for January and February
2014, and E enrolls F in a qualified health
plan beginning in March 2014.

(ii) E reconciles her premium tax credit
with advance credit payments as follows:

Advance credit payments
(March to July)
Advance credit payments (Aug.

10 DEC.) wiiiiiiiiiieeee e 3,395
Total advance credit pay-
MeNts ....coovvviviniiiniiiiinns 4,790
Benchmark plan premium
(March to July) ..cocovveiviiinnns 2,167
Benchmark plan premium
(Aug. to Dec.) .oocovvvvviiiiniinins 4,166
Total benchmark plan pre-
B0 D101 o KT 6,333
Contribution amount for 10
coverage months (taxable
year household income x ap-
plicable percentage x 10/12) 1,363

Credit (total benchmark plan
premium less required con-
tribution, assuming not more

than premium paid) 4,970

(iii) E’s advance credit payments for 2014
are $4,790. E’s premium tax credit is $4,970.
Thus, E is allowed an additional credit of
$180.

(b) Changes in filing status—(1) In
general. A taxpayer whose marital status
changes during the taxable year
computes the premium tax credit by
using the applicable benchmark plan or
plans for the taxpayer’s marital status as
of the first day of each coverage month.
The taxpayer’s contribution amount
(household income for the taxable year
times the applicable percentage) is
determined using the taxpayer’s
household income and family size at the
end of the taxable year.

(2) Taxpayers not married to each
other at the end of the taxable year.
Taxpayers who are married (within the
meaning of section 7703) to each other
during a taxable year but are not
married to each other on the last day of
the taxable year, and who are enrolled
in the same qualified health plan at any
time during the taxable year, must
allocate the premium for the applicable
benchmark plan, the premium for the
plan in which the taxpayers enroll, and
the advance credit payments for the
period the taxpayers are married during
the taxable year. The taxpayers may
allocate these items to each former
spouse in any proportion but must
allocate all items in the same
proportion. If the taxpayers cannot agree
on an allocation, 50 percent of the
premium for the applicable benchmark
plan, the premiums for the plan in
which the taxpayers enroll, and the
advance credit payments for the period
are allocated to each taxpayer. If a plan
covers only one of these taxpayers for
any period during a taxable year, the
amounts for that period are allocated
entirely to that taxpayer.

(3) Married taxpayers filing separate
tax returns. The premium tax credit is
allowed to married taxpayers only if
they file joint returns. See § 1.36B—
2(b)(2). Married taxpayers who receive
advance credit payments and file their
income tax returns as married filing
separately have received excess advance
payments. The taxpayers must allocate
the advance credit payments to each
taxpayer equally for purposes of
determining their excess advance
payment amounts under paragraph
(a)(1) of this section. The repayment
limitation described in paragraph (a)(3)
of this section applies to each taxpayer
based on the household income and
family size reported on that taxpayer’s
return.

(4) Examples. The following examples
illustrate the provisions of this
paragraph (b). In each example, unless
otherwise indicated, each taxpayer uses
a calendar taxable year and no
individuals are eligible for minimum
essential coverage other than coverage
in the individual market.

Example 1. Taxpayers marry during the
taxable year. (i) P is a single taxpayer with
no dependents. In 2013 the Exchange in the
rating area where P resides determines that
P’s 2014 household income will be $40,000
(367 percent of the federal poverty line,
applicable percentage 9.5). P enrolls in a
qualified health plan. The premium for the
applicable benchmark plan is $5,200. The
Exchange approves advance credit payments
of $117 per month, computed as follows:
$5,200 benchmark plan premium minus
contribution amount of $3,800 ($40,000 x
.095) equals $1,400 (total advance credit);
$1,400/12 = $117.

(ii) Q is a single taxpayer with two
dependents. In 2013 the Exchange in the
rating area where Q resides determines that
Q’s 2014 household income will be $35,000
(189 percent of the federal poverty line,
applicable percentage 5.79). Q enrolls in a
qualified health plan. The premium for the
applicable benchmark plan is $14,100. The
Exchange approves advance credit payments
of $1,006 per month, computed as follows:
$14,100 benchmark plan premium minus
contribution amount of $2,027 ($35,000 x
.0579) equals $12,073 (total advance credit);
$12,073/12 = $1,006.

(iii) P and Q marry on June 17, 2014, and
enroll in one qualified health plan covering
four family members, beginning July 1, 2014.
The premium for the applicable benchmark
plan is $14,100. Based on household income
of $75,000 and a family size of four (336
percent of the federal poverty line, applicable
percentage 9.5), the Exchange approves
advance credit payments of $581 per month,
computed as follows: $14,100 benchmark
plan premium minus contribution amount of
$7,125 ($75,000 x .095) equals $6,975 (total
advance credit); $6,975/12 = $581.

(iv) P and Q file a joint return for 2014 and
report $75,000 in household income and a
family size of four. Under paragraph (b)(1) of
this section, P and Q compute their credit at
reconciliation using the premiums for the
applicable benchmark plans that apply for
the months married and the months not
married, and their contribution amount based
on their federal poverty line percentage at the
end of the taxable year. P and Q reconcile
their premium tax credit with advance credit
payments as follows:

Advance payments for P (Jan.

1O JUNE) covvveevieeeniee e, $700
Advance payments for Q (Jan.
10 JUNE) tovreeeeiee e, 6,036
Advance payments for P and Q
(July to Dec.) .oovvvvvviviiiinins 3,486
Total advance payments .... 10,222
Benchmark plan premium for P
(Jan. to June) ....cccceeveveeeriiveennnns 2,600
Benchmark plan premium for Q
(Jan. to June) .......ccoceeveveerinennne 7,050
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Benchmark plan premium for P

and Q (July to Dec.) .....ccc.e. 7,050
Total benchmark plan pre-
TNHUML v, 16,700
Contribution amount (taxable
year household income x ap-
plicable percentage) ............... 7,125
Credit (total benchmark plan
premium less required con-
tribution, assuming not more
than premium paid) ............... 9,575
Additional tax .......ccveviiiiiinnns 647

(v) P’s and Q’s tax liability for 2014 is
increased by $647 under paragraph (a)(1) of
this section.

Example 2. Taxpayers divorce during the
taxable year, 50 percent allocation. (i)
Taxpayers R and S are married and have two
dependents. In 2013 the Exchange in the
rating area where the family resides
determines that their 2014 household income
will be $76,000 (340 percent of the federal
poverty line for a family of 4, applicable
percentage 9.5). R and S enroll in a qualified
health plan for 2014. The premium for the
applicable benchmark plan is $14,100. The
Exchange approves advance credit payments
of $573 per month, computed as follows:

Allocated advance payments (Jan. to June)
Actual advance payments (July to Dec.)

Total advance payments

Allocated benchmark plan premium (Jan. to June)
Actual benchmark plan premium (July to DEC.) ..ccoviviiiiiiiiiiiiiiiciii e

Total benchmark plan premium

Contribution amount (taxable year household income x applicable percentage)
Credit (total benchmark plan premium less required contribution, assuming not more than premium paid)

Additional credit
Additional tax

(vi) Under paragraph (a)(1) of this section,
on their tax returns R’s tax liability is
increased by $1,045 and S is allowed $1,502
as additional credit.

Example 3. Taxpayers divorce during the
taxable year, allocation in proportion to
household income. (i) The facts are the same

Allocated advance payments (Jan. t0 JUINE) ...c.cceeverrieieririerieniecie sttt sr et sr st sree s sneesnennes

Actual advance payments (July to Dec.)

Total advance payments

Allocated benchmark plan premium (Jan. to June)
Actual benchmark plan premium (JULY t0 DEC.) c.vevriiieiiiiiiiiiiciercecee e s

Total benchmark plan premium

Contribution amount (taxable year household income X applicable percentage)
Credit (total benchmark plan premium less required contribution, assuming not more than premium paid)

Additional credit

$14,100 benchmark plan premium minus R
and S’s contribution amount of $7,220
(876,000 x .095) equals $6,880 (total advance
credit); $6,880/12 = $573.

(ii) R and S divorce on June 17, 2014, and
obtain separate qualified health plans
beginning July 1, 2014. R enrolls based on
household income of $60,000 and a family
size of three (324 percent of the federal
poverty line, applicable percentage 9.5). The
premium for the applicable benchmark plan
is $14,100. The Exchange approves advance
credit payments of $700 per month,
computed as follows: $14,100 benchmark
plan premium minus R’s contribution
amount of $5,700 ($60,000 x .095) equals
$8,400 (total advance credit); $8,400/12 =
$700.

(iii) S enrolls based on household income
of $16,000 and a family size of one (147
percent of the federal poverty line, applicable
percentage 3.82). The premium for the
applicable benchmark plan is $5,200. The
Exchange approves advance credit payments
of $382 per month, computed as follows:
$5,200 benchmark plan premium minus S’s
contribution amount of $611 ($16,000 x
.0382) equals $4,589 (total advance credit);
$4,589/12 = $382. R and S do not agree on
an allocation of the premium for the

as in Example 2, except that R and S decide
to allocate the benchmark plan premium
($7,050) and the advance credit payments
($3,440) for January through June 2014 in
proportion to their household incomes (79
percent and 21 percent). Thus, R is allocated
$5,570 of the benchmark plan premiums

applicable benchmark plan, the premiums for
the plan in which they enroll, and the
advance credit payments for the period they
were married in the taxable year.

(iv) Under paragraph (b)(1) of this section,
R and S each compute their credit at
reconciliation using the premiums for the
applicable benchmark plans that apply to
them for the months married and the months
not married, and contribution amount based
on their federal poverty line percentages at
the end of the taxable year. Under paragraph
(b)(2) of this section, because R and S do not
agree on an allocation, R and S must equally
allocate the benchmark plan premium
($7,050) and the advance credit payments
($3,440) for the six-month period January
through June 2014 when they are married
and enrolled in the same qualified health
plan. Thus, R and S each are allocated $3,525
of the benchmark plan premium ($7,050/2)
and $1,720 of the advance credit payments
($3,440/2) for January through June.

(v) R reports on his 2014 tax return $60,000
in household income and family size of
three. S reports on her 2014 tax return
$16,000 in household income and family size
of one. R and S reconcile their premium tax
credit with advance credit payments as
follows:

R S
$1,720 $1,720
4,200 2,292
5,920 4,012
...................... 3,525 3,525
7,050 2,600
10,575 6,125
...................... 5,700 611
4,875 5,514
........................ 1,502
1,045 i
($7,050 x .79) and $2,718 of the advance
credit payments ($3,440 x.79), and S is
allocated $1,480 of the benchmark plan
premiums ($7,050 x .21) and $722 of the
advance credit payments ($3,440 x.21). R
and S reconcile their premium tax credit
with advance credit payments as follows:
R S
$2,718 $722
4,200 2,292
6,918 3,014
...................... 5,570 1,480
7,050 2,600
12,620 4,080
...................... 5,700 611
6,920 3,469
455
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(ii) Under paragraph (a)(1) of this section,
on their tax returns R is allowed an
additional credit of $2 and S is allowed an
additional credit of $455.

Example 4. Married taxpayers filing
separate tax returns. (i) Taxpayers T and U
are married and have two dependents. In
2013, the Exchange in the rating area where
the family resides determines that their 2014
household income will be $76,000 (340
percent of the federal poverty line for a
family of 4, applicable percentage 9.5). T and
U enroll in a qualified health plan for 2014.
The premium for the applicable benchmark
plan is $14,100. The Exchange approves
advance credit payments of $573 per month,
computed as follows: $14,100 benchmark
plan premium minus T and U’s contribution
amount of $7,220 ($76,000 x .095) equals
$6,880 (total advance credit); $6,880/12 =
$573.

(ii) T and U file income tax returns for
2014 using a married filing separately filing
status. T reports household income of
$60,000 and a family size of three (324
percent of the federal poverty line). U reports
household income of $16,000 and a family
size of one (147 percent of the federal poverty
line).

(iii) Because T and U are married but do
not file a joint return for 2014, T and U are
not applicable taxpayers and are not allowed
a premium tax credit for 2014. See § 1.36B—
2(b)(2). Under paragraph (b)(3) of this
section, half of the advance credit payments
($6,880/2 = $3,440) is allocated to T and half
is allocated to U for purposes of determining
their excess advance payments. The
repayment limitation described in paragraph
(a)(3) of this section applies to T and U based
on the household income and family size
reported on each return. Consequently, T’s
tax liability for 2014 is increased by $2,500
and U’s tax liability for 2014 is increased by
$600.

§1.36B—5
Exchanges.

(a) Information required to be
reported. An Exchange must report to
the IRS and a taxpayer the following
information for a qualified health plan
the taxpayer enrolls in through the
Exchange—

(1) The premium and category of
coverage (such as self-only) for the
applicable benchmark plans used to
compute advance credit payments and
the period coverage was in effect;

(2) The total premium for the coverage
without reduction for advance credit
payments or cost sharing;

(3) The aggregate amounts of any
advance credit payments or cost sharing
reductions;

(4) The name, address and taxpayer
identification number (TIN) of the
primary insured and the name and TIN
of each other individual covered under
the policy;

(5) All information provided to the
Exchange at enrollment or during the
taxable year, including any change in

Information reporting by

circumstances, necessary to determine
eligibility for and the amount of the
premium tax credit;

(6) All information necessary to
determine whether a taxpayer has
received excess advance payments; and

(7) Any other information required in
published guidance of general
applicability, see § 601.601(d)(2) of this
chapter.

(b) Time and manner of reporting.
The Commissioner may provide rules in
published guidance of general
applicability, see § 601.601(d)(2) of this
chapter, for the time and manner of
reporting under this section.

Par. 3. Section 1.6011-8 is added to
read as follows:

§1.6011-8 Requirement of income tax
return for taxpayers who claim the premium
tax credit under section 36B.

(a) Requirement of return. A taxpayer
who receives advance payments of the
premium tax credit under section 36B
must file an income tax return for that
taxable year on or before the fifteenth
day of the fourth month following the
close of the taxable year.

(b) Effective/applicability date. This
section applies for taxable years ending
after December 31, 2013.

Par. 4. In § 1.6012—1, paragraph
(a)(2)(viii) is added to read as follows:

§1.6012—-1 Individuals required to make
returns of income.

(a] * * %

(2) * * %

(viii) For rules relating to returns
required of taxpayers who receive
advance payments of the premium tax
credit under section 36B, see §1.6011—
8(a).

* * * * *

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.
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ACTION: Notice of public hearing on
proposed rulemaking.

SUMMARY: This document provides
notice of public hearing on proposed
regulations relating to withholding by
government entities on payments to
persons providing property or services.

DATES: The public hearing is being held
on Monday, September 12, 2011, at

10 a.m. The IRS must receive outlines
of the topics to be discussed at the
public hearing by Friday, September 2,
2011.

ADDRESSES: The public hearing is being
held in the IRS Auditorium, Internal
Revenue Service Building, 1111
Constitution Avenue, NW., Washington,
DC 20224. Send Submissions to
CC:PA:LPD:PR (REG-151687-10), Room
5205, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday to CC:PA:LPD:PR (REG-151687—
10), Couriers Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC or sent
electronically via the Federal
erulemaking Portal at http://
www.regulations.gov (REG-151687-10).
FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, A.G. Kelley,
(202) 622-6040; concerning submissions
of comments, the hearing and/or to be
placed on the building access list to
attend the hearing Funmi Taylor at (202)
622—7180 (not toll-free numbers).
SUPPLEMENTARY INFORMATION: The
subject of the public hearing is the
notice of proposed rulemaking (REG—
151687-10), that was published in the
Federal Register on Monday, May 9,
2011 (76 FR 26678).

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
that submitted written comments by
August 8, 2011, must submit an outline
of the topics to be addressed and the
amount of time to be denoted to each
topic (Signed original and eight copies).

A period of 10 minutes is allotted to
each person for presenting oral
comments. After the deadline for
receiving outlines has passed, the IRS
will prepare an agenda containing the
schedule of speakers. Copies of the
agenda will be made available, free of
charge, at the hearing or in the Freedom
of Information Reading Room (FOIA RR)
(Room 1621) which is located at the
11th and Pennsylvania Avenue, NW.,
entrance, 1111 Constitution Avenue,
NW., Washington, DC.

Because of access restrictions, the IRS
will not admit visitors beyond the
immediate entrance area more than 30
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minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
document.

LaNita VanDyke,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel, (Procedure and Administration).

[FR Doc. 2011-20987 Filed 8-16-11; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG—-2011-0697]

RIN 1625-AA09

Drawbridge Operation Regulation; Isle

of Wight (Sinepuxent) Bay, Ocean City,
MD

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the regulations that govern the
operation of the US 50 Bridge over Isle
of Wight (Sinepuxent) Bay, mile 0.5, at
Ocean City, MD. The proposed change
will alter the dates the bridge is allowed
to remain in the closed position to
accommodate heavy volumes of
vehicular traffic due to the annual July
4th fireworks show.

DATES: Comments and related material
must reach the Coast Guard on or before
October 17, 2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0697 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590-
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Lindsey Middleton,
Coast Guard; telephone 757-398—6629,
e-mail Lindsey.R.Middleton@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0697),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (http://
www.regulations.gov), or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a phone number in the body
of your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment”” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rules” and insert
“USCG-2011-0697” in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8%z by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all

comments and material received during
the comment period and may change
the rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011—
0697 and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why one would be beneficial. If
we determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

For information on facilities or
services for individuals with disabilities
or to request special assistance at the
public meeting, contact Lindsey
Middleton at the telephone number or e-
mail address indicated under the FOR
FURTHER INFORMATION CONTACT section of
this notice.

Basis and Purpose

Maryland Department of
Transportation has requested a change
in the operation regulation of the US 50
Bridge across Isle of Wight (Sinepuxent)
Bay, mile 0.5, at Ocean City, MD. The
Ocean City July 4th fireworks show is
an annual event and heavy volumes of
vehicular traffic transit across the bridge
to attend it. The Coast Guard proposes
to allow the above mentioned bridge to
remain in the closed position from 9:30
p.m. through 10:30 p.m. on July 4th or
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on July 5th should inclement weather
prevent the fireworks event from taking
place as planned. The exact date of the
closure will be published locally in the
Local Notice to Mariners and Broadcast
Notice to Mariners.

The vertical clearance of the bascule
bridge is 13 feet above mean high tide
in the closed position and unlimited in
the open position. The current operating
schedule for the bridge is set out in 33
CFR 117.559 and was last amended in
April 2011.

Discussion of Proposed Rule

The Coast Guard proposes to revise 33
CFR 117.559 for the US 50 Bridge, mile
0.5 across Isle of Wight (Sinepuxent)
Bay. The proposed amendment would
allow the bridge to remain in the closed
position from 9:30 p.m. through
10:30 p.m. on July 4 or July 5 should
inclement weather prevent the fireworks
show from taking place as planned.

Vessels that are able to transit under
the bridge without an opening may do
so at any time. The Atlantic Ocean is an
alternate route for vessels unable to pass
under the bridge in the closed position.
The bridge will be able to open for
emergencies.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, as
supplemented by Executive Order
13563, Improving Regulation and
Regulatory Review, and does not require
an assessment of potential costs and
benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under those
Orders.

The proposed change is expected to
have minimal impact on mariners due
to the short duration that the
drawbridge will be maintained in the
closed position. The event has been
observed in past years with little to no
impact to marine traffic. It is also a
necessary measure to facilitate public
safety that allows for the orderly
movement of vehicular traffic after the
event.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have

a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: the owners or
operators of vessels needing to transit
any of the bridges between the hours of
delayed openings or closure on either
event day.

This action will not have a significant
economic impact on a substantial
number of small entities because the
rule adds minimal restrictions to the
movement of navigation and mariners
who plan their transits in accordance
with the scheduled bridge closure can
minimize delay. Vessels that can safely
transit under the bridge may do so at
any time.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Lindsey
Middleton, Bridge Management
Specialist, Fifth Coast Guard District,
(757) 398—6629 or
Lindsey.R.Middleton@uscg.mil. The
Coast Guard will not retaliate against
small entities that question or complain
about this proposed rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule will not result in such an
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
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Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01,
and Commandant Instruction
M16475.1D which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment because it
simply promulgates the operating
regulations or procedures for
drawbridges. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:
Authority: 33 U.S.C. 499; 33 CFR 1.05-1;

and Department of Homeland Security
Delegation No. 0170.1.

2.In §117.559, add new paragraph (c)
to read as follows:

§117.559 Isle of Wight (Sinepuxent) Bay.
* * * * *

(c) On July 4, the draw need not open
from 9:30 p.m. until 10:30 p.m. to
accommodate the annual July 4th
fireworks show. Should inclement
weather prevent the fireworks event
from taking place as planned, the draw
need not open from 9:30 p.m. until
10:30 p.m. on July 5th to accommodate
the annual July 4th fireworks show.

Dated: August 2, 2011.
William D. Lee,

Rear Admiral, United States Coast Guard,
Commander, Fifth Coast Guard District.

[FR Doc. 2011-20769 Filed 8—16-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2011-0002; Internal
Agency Docket No. FEMA-B-1210]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Proposed rule.

SUMMARY: Comments are requested on
the proposed Base (1% annual-chance)
Flood Elevations (BFEs) and proposed
BFE modifications for the communities
listed in the table below. The purpose
of this proposed rule is to seek general
information and comment regarding the
proposed regulatory flood elevations for
the reach described by the downstream
and upstream locations in the table
below. The BFEs and modified BFEs are
a part of the floodplain management
measures that the community is
required either to adopt or to show
evidence of having in effect in order to
qualify or remain qualified for
participation in the National Flood
Insurance Program (NFIP). In addition,
these elevations, once finalized, will be
used by insurance agents and others to
calculate appropriate flood insurance

premium rates for new buildings and
the contents in those buildings.

DATES: Comments are to be submitted
on or before November 15, 2011.

ADDRESSES: The corresponding
preliminary Flood Insurance Rate Map
(FIRM) for the proposed BFEs for each
community is available for inspection at
the community’s map repository. The
respective addresses are listed in the
table below.

You may submit comments, identified
by Docket No. FEMA-B-1210, to Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—4064, or (e-mail)
luis.rodriguezi@dhs.gov.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—4064, or (e-mail)
luis.rodriguez1@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) proposes to make
determinations of BFEs and modified
BFEs for each community listed below,
in accordance with section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).

These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are the minimum that are required.
They should not be construed to mean
that the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and also are
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in those
buildings.

Comments on any aspect of the Flood
Insurance Study and FIRM, other than
the proposed BFEs, will be considered.
A letter acknowledging receipt of any
comments will not be sent.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
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impact assessment has not been Executive Order 13132, Federalism. Accordingly, 44 CFR part 67 is
prepared. This proposed rule involves no policies  proposed to be amended as follows:
Regulatory Flexibility Act. As flood that haye federalism implications under
elevation determinations are not within Exg;ggu"t‘?v(grg?é;:’ll 23 588 Givil Justice PART 67—AMENDED]
le?t sgog])esocf t}églli(%g;lzla;o;g E{Z?;?lhty Reform, This proposed rule meets the 1. The authority citation for part 67
flexibility analvsis is not reg uire dy applicable standards of Executive Order ~continues to read as follows:
}T Y a . 12988. Authority: 42 U.S.C. 4001 et seq.;
P]?ﬁi?;gngiC(f)}rgirjejpiggﬁ’i;?fgéiigg List of Subjects in 44 CFR Part 67 Reorganization Plan No. 3 of 1978, 3 CFR,
. S e . .. . . 1978 G ., p- 329; E.O. 12127, 44 FR 19367,
rule is not a significant regulatory action Administrative practice and 3 CFR 21;1;)9 é)omp. p. 376.
under the criteria of section 3(f) of procedure, Flood insurance, Reporting ’ ’
Executive Order 12866, as amended. and recordkeeping requirements. §67.4 [Amended]

* Elevation in feet (NGVD)
+ Elevation in feet

(NAVD)
Flooding source(s) Locati(ca)lg\gtirc()arf]e*r*enced szg\?;hger)LfJ%?it Communities affected
AEIevat(lﬁréB meters
Effective Modified

Grayson County, Kentucky, and Incorporated Areas

Taylor Fork .....cccooeiiniviiieen. At the upstream side of Bloomington Road ................. None +554 | Town of Leitchfield, Unin-
corporated Areas of
Grayson County.
Approximately 75 feet downstream of Wendell H. None +560
Ford-Western Kentucky Parkway.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

#Depth in feet above ground.

~Mean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

Town of Leitchfield
Maps are available for inspection at 314 West White Oak Street, Leitchfield, KY 42755.

Unincorporated Areas of Grayson County
Maps are available for inspection at 10 Public Square, Leitchfield, KY 42754.

Leelanau County, Michigan (All Jurisdictions)

Lake Leelanau ...........ccc....... Entire shoreline within community .............cccccoiiiiiens None +590 | Township of Bingham,
Township of Centerville,
Township of Leland,
Township of Solon,
Township of Suttons
Bay.

Lake Michigan ..........cccceeueee. Entire shoreline within community ..........ccccccceiiiiennnes None +584 | Township of Bingham,
Township of Centerville,
Township of Cleveland,
Township of Empire,
Township of Glen Arbor,
Township of Leelanau,
Township of Leland,
Township of Suttons
Bay, Village of Empire.
Lake Michigan ..........cccceeueeee. Entire shoreline within community ..........cccccciiiiieinnes +583 +584 | Village of Suttons Bay.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet
above ground
A Elevation in meters
(MSL)

Modified

Location of referenced

elevation ** Communities affected

Flooding source(s)

Effective

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.
ADDRESSES
Township of Bingham
Maps are available for inspection at the Bingham Township Office, 7171 South Center Highway, Traverse City, Ml 49684.

Township of Centerville

Maps are available for inspection at the Centerville Township Hall, 5419 South French Road, Cedar, Ml 49621.
Township of Cleveland

Maps are available for inspection at the Cleveland Township Hall, 955 West Harbor Highway, Maple City, Ml 49664.
Township of Empire

Maps are available for inspection at the Empire Township Hall, 10088 Front Street, Empire, Ml 49630.

Township of Glen Arbor

Maps are available for inspection at the Township Hall, 6394 West Western Avenue, Glen Arbor, Ml 49636.
Township of Leelanau

Maps are available for inspection at the Leelanau Township Hall, 119 East Nagonaba Street, Northport, Ml 49670.
Township of Leland

Maps are available for inspection at the Leland Township Office, 112 West Philip Street, Lake Leelanau, Ml 49653.
Township of Solon

Maps are available for inspection at the Solon Township Hall, 2305 19 Mile Road Northeast, Cedar Springs, Ml 49319.
Township of Suttons Bay

Maps are available for inspection at the Suttons Bay Township Office, 321 Saint Joseph Street, Suttons Bay, Ml 49682.
Village of Empire

Maps are available for inspection at the Empire Village Office, 11518 South LaCore Street, Empire, Ml 49630.

Village of Suttons Bay

Maps are available for inspection at the Suttons Bay Village Office, 420 Front Street, Suttons Bay, MI 49682.

Callaway County, Missouri, and Incorporated Areas

Auxvasse Creek (backwater From the Missouri River confluence to approximately +536 +539 | Unincorporated Areas of
effects from Missouri 0.66 mile upstream of County Road 447. Callaway County.
River).

Blue Creek (backwater ef- From the Auxvasse Creek confluence to approxi- +536 +539 | Unincorporated Areas of
fects from Missouri River). mately 1.46 miles upstream of the Auxvasse Creek Callaway County.

confluence.

Clabber Creek (backwater ef- | From the Clabber Creek confluence to approximately +538 +542 | Unincorporated Areas of
fects from Missouri River). 175 feet downstream of County Road 470. Callaway County.

Collier Creek (backwater ef- From the Missouri River confluence to approximately +538 +541 | Unincorporated Areas of
fects from Missouri River). 1,800 feet upstream of the Ewing Creek confluence. Callaway County, Village

of Mokane.

Eagle Creek (backwater ef- From the Missouri River confluence to approximately +531 +534 | Unincorporated Areas of
fects from Missouri River). 600 feet upstream of Eagle Creek Road. Callaway County.

Ewing Creek (backwater ef- From the Collier Creek confluence to approximately +538 +541 | Unincorporated Areas of
fects from Missouri River). 0.40 mile upstream of the Collier Creek confluence. Callaway County, Village

of Mokane.

Hillers Creek (backwater ef- From the Missouri River confluence to approximately +542 +546 | Unincorporated Areas of
fects from Missouri River). 400 feet upstream of County Road 485. Callaway County.

Little Tavern Creek North From the Missouri River confluence to approximately +530 +532 | Unincorporated Areas of
(backwater effects from 1,900 feet downstream of State Route 94. Callaway County.
Missouri River).

Logan Creek East (back- From the Missouri River confluence to approximately +534 +536 | Unincorporated Areas of
water effects from Missouri 0.63 mile upstream of County Road 468. Callaway County.
River).

Middle River (backwater ef- From the Missouri River confluence to approximately +541 +544 | Unincorporated Areas of
fects from Missouri River). 600 feet upstream of State Highway PP. Callaway County.

Missouri River .........cccccoeeeeeee Approximately 0.68 mile upstream of the Montgomery +529 +530 | Unincorporated Areas of

County boundary. Callaway County, Village
of Mokane.
At the Boone/Cole County boundary ..........ccccceveeneee. +562 +563

Missouri River Tributary 1 From the Missouri River confluence to approximately +562 +563 | Unincorporated Areas of
(backwater effects from 1,000 feet upstream of Harrisons Hill Road. Callaway County.
Missouri River).

Missouri River Tributary 5.1 From the Missouri River confluence to approximately +549 +552 | Unincorporated Areas of
(backwater effects from 0.63 mile downstream of County Road 4023. Callaway County.
Missouri River).
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* Elevation in feet (NGVD)

+ Elevation in feet
(NAVD)f .
: # Depth in fee
Flooding source(s) Locatltce)lr;\;)aftiréarf]e*l;enced abO\?e ground Communities affected
A Elevation in meters
(MSL)
Effective Modified

Missouri River Tributary 5.2 From the Missouri River confluence to approximately +546 +550 | Unincorporated Areas of
(backwater effects from 50 feet downstream of State Route 94. Callaway County.
Missouri River).

Mud Creek East (backwater From the Logan Creek East confluence to approxi- +535 +537 | Unincorporated Areas of
effects from Missouri mately 0.47 mile downstream of County Road 457. Callaway County.
River).

Muddy Creek (backwater ef- | From the Middle River confluence to approximately +541 +544 | Unincorporated Areas of
fects from Missouri River). 1.19 miles upstream of County Road 480. Callaway County.

Niemans Creek (backwater From the Missouri River confluence to approximately +553 +554 | Unincorporated Areas of
effects from Missouri 0.91 mile downstream of County Road 4039. Callaway County.
River).

Niemans Creek Tributary 3 From the Niemans Creek confluence to approximately +553 +554 | Unincorporated Areas of
(backwater effects from 1,200 feet upstream of the Niemans Creek con- Callaway County.
Missouri River). fluence.

Rivaux Creek (backwater ef- | From the Missouri River confluence to approximately +550 +552 | Unincorporated Areas of
fects from Missouri River). 0.47 mile downstream of the Rivaux Creek Tribu- Callaway County.

tary 7 confluence.

Tavern Creek (backwater ef- | From the Missouri River confluence to approximately +530 +532 | Unincorporated Areas of
fects from Missouri River). 1.25 miles upstream of State Route 94. Callaway County.

*National Geodetic Vertical Datum.
+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.
**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

Village of Mokane

ADDRESSES

Unincorporated Areas of Callaway County
Maps are available for inspection at the Callaway County Courthouse, 10 East 5th Street, Fulton, MO 65251.

Maps are available for inspection at the Village Hall, 201 West 3rd Street, Mokane, MO 65059.

Osage County Missouri, and Incorporated Areas

Baileys Creek (backwater ef-
fects from Missouri River).

Bear Creek (backwater ef-
fects from Missouri River).

Cadet Creek (backwater ef-
fects from Missouri River).

Darrow Branch (backwater
effects from Missouri
River).

Deer Creek (backwater ef-
fects from Missouri River).

Dooling Creek (backwater ef-
fects from Missouri River).

Indian Creek (backwater ef-
fects from Missouri River).
Jaeger Creek (backwater ef-
fects from Missouri River).
Loose Creek (backwater ef-
fects from Missouri River).

Luzon Branch (backwater ef-
fects from Missouri River).

Maries River (backwater ef-
fects from Missouri River).

From the Gasconade County boundary to approxi-
mately 2.07 miles upstream of the Gasconade
County boundary.

From the Maries River confluence to approximately
700 feet upstream of County Road 610.

From the Osage River confluence to approximately
350 feet upstream of County Road 412.

From the Loose Creek confluence to approximately
1,950 feet upstream of the Loose Creek confluence.

From approximately 400 feet upstream of the Saint
Aubert Creek confluence to approximately 1.99
miles upstream of State Route 100.

From approximately 1,000 feet upstream of Missouri
Avenue to approximately 750 feet downstream of
State Highway K.

From the Maries River confluence to approximately
1,550 feet upstream of County Road 610.

From the Osage River confluence to approximately
0.56 mile upstream of the Osage River confluence.
From the Missouri River confluence to approximately
1,250 feet upstream of the Darrow Branch con-

fluence.

From the Missouri River confluence to approximately
1,800 feet upstream of County Road 416.

From the Osage River confluence to approximately
0.67 mile upstream of the Bear Creek confluence.

+529

+548

+548

+542

+537

+534

+548

+548

+542

+547

+548

+530

+551

+551

+544

+540

+537

+551

+551

+544

+550

+551

Unincorporated Areas of
Osage County.

Unincorporated Areas of
Osage County.

Unincorporated Areas of
Osage County.

Unincorporated Areas of
Osage County.

Unincorporated Areas of
Osage County.

City of Chamois, Unincor-
porated Areas of Osage
County.

Unincorporated Areas of
Osage County.

Unincorporated Areas of
Osage County.

Unincorporated Areas of
Osage County.

Unincorporated Areas of
Osage County.

Unincorporated Areas of
Osage County.
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)f .
: # Depth in fee
Flooding source(s) Locatltce)lr;\;)aftiréarf]e*l;enced abO\?e ground Communities affected
AElevation in meters
(MSL)
Effective Modified
Missouri River .........ccccceeeeeee At the Gasconade County boundary .........c.cccceveennee. +528 +530 | City of Chamois, Unincor-
porated Areas of Osage
County.
At the Cole County boundary ..........ccccoeevineeiienennene. +548 +551
Osage River (backwater ef- Approximately 9 miles upstream of U.S. Route 50 ...... +539 +542 | Unincorporated Areas of
fects from Missouri River). Osage County.
At the Missouri River confluence ...........cccoceeveiiieennn. +543 +547
Owl Creek (backwater effects | From approximately 0.78 mile downstream of County +539 +542 | Unincorporated Areas of
from Missouri River). Road 435 to approximately 775 feet downstream of Osage County.
County Road 435.
Saint Aubert Creek (back- From approximately 1.18 miles upstream of the Deer +538 +541 | Unincorporated Areas of
water effects from Missouri Creek confluence to approximately 1,350 feet Osage County.
River). downstream of County Road 435.
South Fork Cadet Creek From the Cadet Creek confluence to approximately +548 +551 | Unincorporated Areas of
(backwater effects from 0.88 mile upstream of the Cadet Creek confluence. Osage County.
Missouri River).

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-

gency Management Agency, 500 C Street, SW., Washington, DC 20472.

City of Chamois

ADDRESSES

Maps are available for inspection at City Hall, 200 South Main Street, Chamois, MO 65024.

Unincorporated Areas of Osage County
Maps are available for inspection at the Osage County Courthouse, 205 East Main Street, Linn, MO 65051.

Oswego County, New York (All Jurisdictions)

Bell Creek (backwater area) From the Town of Schroeppel corporate limits to ap- None +379 | Town of Volney.
proximately 1,380 feet upstream of the Town of
Schroeppel corporate limits.
Black Creek (backwater From the Town of Mexico corporate limits to approxi- None +442 | Town of Palermo.
area). mately 200 feet upstream of the Town of Mexico
corporate limits.
Lycoming Creek (backwater From the Town of Scriba corporate limits to approxi- None +277 | Town of New Haven.
area). mately 0.5 mile upstream of the Town of Scriba
corporate limits.
Panther Lake .........ccccceeceenen. Entire shoreline within community ...........cccccocoiiiiiiis None +600 | Town of Amboy.
Salmon River ......cccccevenene Approximately 0.63 mile upstream of County Route None +436 | Town of Albion.
2A (Lehigh Road).
Approximately 0.96 mile upstream of County Route None +440
2A (Lehigh Road).
Scriba Creek ......cccocceeveeennne Approximately 0.90 mile upstream of County Route None +546 | Town of Amboy.
23 (Potter Road).
Approximately 1.30 miles upstream of County Route None +547
23 (Potter Road).

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

Town of Albion
Maps are available for inspection at the Albion Town Municipal Building, 15 Bridge Street, Altmar, NY 13302.
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet

above ground Communities affected
A Elevation in meters
(MSL)

Effective Modified

Location of referenced

Flooding source(s) elevation **

Town of Amboy
Maps are available for inspection at the Amboy Town Hall, 822 State Route 69, Williamstown, NY 13493.

Town of New Haven

Maps are available for inspection at the Town Hall, 4279 State Route 104, New Haven, NY 13121.

Town of Palermo

Maps are available for inspection at the Palermo Town Municipal Offices, 1572 County Road 45, Fulton, NY 13069.

Town of Volney
Maps are available for inspection at the Volney Town Offices, 1445 County Road 6, Fulton, NY 13069.

Morgan County, Ohio, and Incorporated Areas

Bald Eagle Run (backwater Approximately 0.5 mile east of Riverview Road (At None +653 | Village of Stockport.
effects from Muskingum the northern Village of Stockport corporate limit).
River).
Approximately 1,000 feet east of Riverview Road (At None +653
the northern Village of Stockport corporate limit).
Bell Creek .....ccocvveevivicinnn. At the Muskingum River confluence ............cccccoeeeeee. +664 +665 | Unincorporated Areas of

Morgan County, Village
of McConnelsville.

Approximately 0.8 mile upstream of North 7th Street .. None +740
Muskingum River .................. Approximately 0.4 mile downstream of State Route None +651 | Village of Stockport.
266.
Approximately 1,600 feet upstream of State Route None +653
266.
Turkey Run (backwater ef- Approximately 300 feet east of East River Road (At None +651 | Village of Stockport.
fects from Muskingum the southern Village of Stockport corporate limit).

River).

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.
ADDRESSES
Unincorporated Areas of Morgan County
Maps are available for inspection at the Reicker Building, 155 East Main Street, Room 208, McConnelsville, OH 43756.
Village of McConnelsville
Maps are available for inspection at 9 West Main Street, McConnelsville, OH 43756.

Village of Stockport
Maps are available for inspection at 1685 Broadway Street, Stockport, OH 43787.

Caldwell County, Texas, and Incorporated Areas

Mebane Creek ........ccceveenne Approximately 0.38 mile downstream of FM 20 (State None +513 | City of Lockhart, Unincor-
Park Road). porated Areas of
Caldwell County.
Approximately 488 feet downstream of FM 20 (State None +521
Park Road).
Town Branch ..........ccccoeceenee. Approximately 981 feet downstream of Union Pacific None +441 | City of Lockhart, Unincor-
Railroad. porated Areas of
Caldwell County.
At the upstream side of Union Pacific Railroad ........... None +448

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet

above ground Communities affected
A Elevation in meters
(MSL)

Effective Modified

Location of referenced

Flooding source(s) elevation **

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.
ADDRESSES
City of Lockhart
Maps are available for inspection at 308 West San Antonio Street, Lockhart, TX 78644.

Unincorporated Areas of Caldwell County
Maps are available for inspection at 110 South Main Street, Lockhart, TX 78644.

Harrison County, West Virginia, and Incorporated Areas

Bingamon Creek (backwater | At the West Fork River confluence ............ccccceiinne +901 +902 | Unincorporated Areas of
effects from West Fork Harrison County.
River).

Approximately 1.53 miles upstream of the West Fork +901 +902
River confluence.

Booths Creek ........ccccceevnnnee. At the Marion County boundary ..........cccceecveeieirineennen. None +959 | Unincorporated Areas of

Harrison County.
At the Thomas Fork confluence ...........cccccoeeieiennenne. None +1000

Tenmile Creek (backwater ef- | At the West Fork River confluence ..........ccccocceeniennen. +919 +921 | Town of Lumberport.
fects from West Fork
River).

Approximately 1.45 miles upstream of the West Fork +919 +921
River confluence.

Thomas Fork .......ccccceeveeeneene At the Booths Creek confluence ...........cccooeiiiinnnnn. None +1000 | City of Bridgeport, Unin-
corporated Areas of Har-
rison County.

Approximately 420 feet downstream of Benedum None +1060
Road.
West Fork River .........c.cc...... At the upstream side of State Route 20 ..........ccc........ +918 +921 | Town of Lumberport.
At the Tenmile Creek confluence ..........cccccceeiiiiieennn. +919 +921
West Fork River .......ccccccee.. Approximately 0.45 mile downstream of Water Street None +972 | Town of West Milford.
Approximately 0.47 mile upstream of West Milford None +975
Dam.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Bridgeport

Maps are available for inspection at City Hall, 515 West Main Street, Bridgeport, WV 26330.

Town of Lumberport

Maps are available for inspection at the Town Hall, 200 Main Street, Lumberport, WV 26386.

Town of West Milford

Maps are available for inspection at the Town Hall, 925 Liberty Street, West Milford, WV 26451.

Unincorporated Areas of Harrison County
Maps are available for inspection at the Harrison County Courthouse, 301 West Main Street, Clarksburg, WV 26301.

Jackson County, Wisconsin, and Incorporated Areas

Black River ......cccoeiivieeinenn. Approximately 0.94 mile downstream of County High- None +831 | Ho-Chunk Nation.
way K.
Approximately 0.48 mile downstream of County High- None +833
way K.
Trempealeau River ............... Approximately 0.41 mile upstream of the French None +875 | Village of Taylor.
Creek confluence.
Approximately 0.39 mile upstream of Bridge Street .... None +882

*National Geodetic Vertical Datum.
+North American Vertical Datum.
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet
above ground
A Elevation in meters
(MSL)

Modified

Location of referenced

elevation ** Communities affected

Flooding source(s)

Effective

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
Ho-Chunk Nation
Maps are available for inspection at W9814 Airport Road, Black River Falls, Wl 54615.
Village of Taylor
Maps are available for inspection at 420 2nd Street, Taylor, Wl 54659.

Juneau County, Wisconsin, and Incorporated Areas

Baraboo River ..........ccccoeneee. At the upstream side of Gehri Road ..........cccccceveinnee. +914 +913 | Unincorporated Areas of
Juneau County, Village
of Union Center, Village
of Wonewoc.

At the West Branch Baraboo River confluence +918 +919

Baraboo River Split Flow ...... At the Baraboo River divergence .........ccccccceerveeennnnenn. None +916 | Unincorporated Areas of

Juneau County.
At the Baraboo River convergence ..........ccccccoceeeennenn. None +917

Cranberry Creek (overflow Approximately 1,000 feet downstream of the intersec- +933 +934 | Unincorporated Areas of

from Yellow River). tion of 8th Street and 13th Avenue. Juneau County.
At the downstream side of County Highway F ............ +947 +951

Gardner Creek (overflow ef- | At the Sauk County boundary . None +907 | Unincorporated Areas of
fects from Baraboo River). Juneau County.

Onemile Creek (backwater At the upstream side of U.S. Route 12 .........ccccceeeeenee. None +866 | Unincorporated Areas of
effects from Lemonweir Juneau County.

River).
Approximately 1,875 feet upstream of U.S. Route 12 None +866

South Branch Yellow River At the downstream side of State Route 80 .................. None +899 | Unincorporated Areas of
(backwater effects from Juneau County, Village
Yellow River). of Necedah.

Unnamed Ponding Area At the Sauk County boundary .........cccooeeveneeienencnenne None +908 | Unincorporated Areas of
(backwater effects from Juneau County.
Baraboo River).

Unnamed Ponding Area Approximately 50 feet west of U.S. Route 12 .............. None +866 | Ho-Chunk Nation.
(backwater effects from
Lemonweir River).

West Branch Baraboo River At the Baraboo River confluence .........c.ccccceevcveeennnn. +919 +920 | Unincorporated Areas of
Juneau County, Village
of Union Center.

At the Vernon County boundary .........c.cccceeveevenennene. None +931

West Branch Baraboo River | At the West Branch Baraboo River divergence ........... None +927 | Unincorporated Areas of

Split Flow 1. Juneau County.
At the West Branch Baraboo River convergence ........ None +929

West Branch Baraboo River | At the West Branch Baraboo River confluence ........... None +929 | Unincorporated Areas of

Split Flow 2. Juneau County.
At the Vernon County boundary ..........c.cceeveiieinincennnn. None +931

* National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

~Mean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.
ADDRESSES

Ho-Chunk Nation
Maps are available for inspection at W9814 Airport Road, Black River Falls, Wl 54615.
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Flooding source(s)

Location of referenced
elevation **

* Elevation in feet (NGVD)
+ Elevation in feet

# Depth in feet
above ground
A Elevation in meters

(NAVD)
Communities affected

(MSL)

Effective

Modified

Unincorporated Areas of Juneau County

Maps are available for inspection at 220 East State Street, Mauston, WI 53944.

Village of Necedah

Maps are available for inspection at 101 Center Street, Necedah, WI 54646.

Village of Union Center

Maps are available for inspection at 339 High Street, Union Center, W| 53962.

Village of Wonewoc

Maps are available for inspection at 200 West Street, Wonewoc, WI 53968.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: August 5, 2011.
Sandra K. Knight,

Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.

[FR Doc. 2011-20966 Filed 8—16—11; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2011-0002; Internal
Agency Docket No. FEMA-B-1212]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Proposed rule.

SUMMARY: Comments are requested on
the proposed Base (1% annual-chance)
Flood Elevations (BFEs) and proposed
BFE modifications for the communities
listed in the table below. The purpose
of this proposed rule is to seek general
information and comment regarding the
proposed regulatory flood elevations for
the reach described by the downstream
and upstream locations in the table
below. The BFEs and modified BFEs are
a part of the floodplain management
measures that the community is
required either to adopt or to show
evidence of having in effect in order to
qualify or remain qualified for
participation in the National Flood
Insurance Program (NFIP). In addition,
these elevations, once finalized, will be
used by insurance agents and others to
calculate appropriate flood insurance

premium rates for new buildings and
the contents in those buildings.

DATES: Comments are to be submitted
on or before November 15, 2011.
ADDRESSES: The corresponding
preliminary Flood Insurance Rate Map
(FIRM) for the proposed BFEs for each
community is available for inspection at
the community’s map repository. The
respective addresses are listed in the
table below.

You may submit comments, identified
by Docket No. FEMA-B-1212, to Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—4064, or (e-mail)
luis.rodriguez1@dhs.gov.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—4064, or (e-mail)
luis.rodriguez1@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) proposes to make
determinations of BFEs and modified
BFEs for each community listed below,
in accordance with section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).
These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are the minimum that are required.
They should not be construed to mean
that the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own or
pursuant to policies established by other
Federal, State, or regional entities.

These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and also are
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in those
buildings.

Comments on any aspect of the Flood
Insurance Study and FIRM, other than
the proposed BFEs, will be considered.
A letter acknowledging receipt of any
comments will not be sent.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Executive Order 12866, Regulatory
Planning and Review. This proposed
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866, as amended.

Executive Order 13132, Federalism.
This proposed rule involves no policies
that have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This proposed rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
proposed to be amended as follows:

PART 67—[AMENDED]

1. The authority citation for part 67
continues to read as follows:
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Authority: 42 U.S.C. 4001 et seq.; §67.4 [Amended]

Reorganization Plan No. 3 of 1978, 3 CFR, 2. The tables published under the

1978 Comp., p. 329; E.O. 12127, 44 FR 19367, authority of § 67.4 are proposed to be

3 CFR, 1979 Comp., p. 376. amended as follows:
* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)

# Depth in feet above
State City/town/county Source of flooding Location ** ground

A Elevation in meters
(MSL)

Existing Modified
City of Denver, Colorado

Colorado ......ccccc... City of Denver ....... First Creek .....cccccceevevrncene Approximately 1,340 feet downstream of None +5308

Pena Boulevard West.
Approximately 0.5 mile upstream of 42nd None +5440

Avenue.

Colorado ......ccccce.. City of Denver ....... First Creek ......ccccoevevrncnne At the First Creek confluence ................... None +5382
Tributary T .o At the upstream side of Picadilly Road .... None +5417

*National Geodetic Vertical Datum.

+ North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Denver
Maps are available for inspection at the Department of Public Works, 201 West Colfax Avenue, Denver, CO 80202.

Unincorporated Areas of Craven County, North Carolina

North Carolina ....... Unincorporated Mosley Creek (into Neuse | At the upstream side of William Pearce +26 +25
Areas of Craven River). Road.
County.
Approximately 0.5 mile upstream of None +46
Dover Fort Barnwell Road.
North Carolina ....... Unincorporated Mosley Creek Tributary .... | At the Mosley Creek (into Neuse River) +29 +25
Areas of Craven confluence.
County.
Approximately 1.0 mile upstream of State +37 +36
Route 55.
North Carolina ....... Unincorporated Tracey Swamp ......cccceeee At the Mosley Creek (into Neuse River) +42 +39
Areas of Craven confluence.
County.
Approximately 1.0 mile downstream of +42 +41
the Jones County boundary.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.
ADDRESSES

Unincorporated Areas of Craven County
Maps are available for inspection at the Craven County Government Offices, 2822 Neuse Boulevard, New Bern, NC 28562.

Unincorporated Areas of Jones County, North Carolina

North Carolina ....... Unincorporated Southwest Creek Tributary | Approximately 1,750 feet downstream of +34 +35
Areas of Jones British Road.
County.
Approximately 1,000 feet upstream of +40 +41
British Road.
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* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
# Depth in feet above
ground
A Elevation in meters
(MSL)

State City/town/county Source of flooding Location **

Existing Modified

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

Unincorporated Areas of Craven County
Maps are available for inspection at the Jones County Office Complex, 418 State Route 58 North, Trenton, NC 28585.

Unincorporated Areas of Wayne County, North Carolina

North Carolina ....... Unincorporated Bear Creek .......ccccceveueenen. At the upstream side of Parkstown Road +84 +83
Areas of Wayne
County.
Approximately 150 feet downstream of +112 +113
Rodell Barrow Road.
North Carolina ....... Unincorporated Button Branch ................... At the Nahunta Swamp confluence .......... +68 +67
Areas of Wayne
County.
Approximately 400 feet upstream of the +70 +72
Greene County boundary.
North Carolina ....... Unincorporated Nahunta Swamp ............... Approximately 1,800 feet downstream of +68 +65
Areas of Wayne the Greene County boundary.
County.
Approximately 0.4 mile upstream of The +74 +72
Slough confluence.
North Carolina ....... Unincorporated The Slough ....ccocvivvrieine At the Nahunta Swamp confluence .......... +73 +71
Areas of Wayne
County.
Approximately 1,800 feet upstream of the +73 +72
Nahunta Swamp confluence.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

Unincorporated Areas of Wayne County
Maps are available for inspection at the Wayne County Courthouse, 224 East Walnut Street, Goldsboro, NC 27533.

Unincorporated Areas of Wilson County, North Carolina

North Carolina ....... Unincorporated Little Contentnea Creek ... | Approximately 450 feet downstream of +87 +83
Areas of Wilson Eagles Cross Road.
County.
Approximately 1.1 miles upstream of Ea- +91 +90
gles Cross Road.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.
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* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
# Depth in feet above
ground
A Elevation in meters
(MSL)

State City/town/county Source of flooding Location **

Existing Modified

ADDRESSES

Unincorporated Areas of Wilson County
Maps are available for inspection at the Wilson County Manager’s Office, 2201 Miller Road South, Wilson, NC 27893.

* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
# Depth in feet above

Flooding source(s) Locati((:lr;\gtiréarf]e*r*enced N Eleva%ig)nu?r? meters Communities affected
(MSL)
Effective Modified
Beaufort County, North Carolina, and Incorporated Areas
Aggie Run ..o, At the Tranters Creek confluence .........cccocceveininenen. +13 +11 | City of Washington, Unin-
corporated Areas of
Beaufort County.
Approximately 0.5 mile upstream of VOA Road .......... +13 +12
Maple Branch ........c.ccceveene At the Tranters Creek confluence .........cccccooeevvenennenne. +10 +9 | City of Washington, Unin-
corporated Areas of
Beaufort County.
Approximately 1.3 miles upstream of U.S. Route 264 None +21
Mitchell Branch ..................... At the Tranters Creek confluence ...........cccccecevinennn. +10 +9 | City of Washington, Unin-
corporated Areas of
Beaufort County.
Approximately 1,100 feet upstream of Cherry Run None +23
Road.
Tranter Creek ......ccccoceveeeenen. Approximately 250 feet downstream of the Mitchell +10 +9 | Unincorporated Areas of
Branch confluence. Beaufort County.
Approximately 1.5 miles downstream of the Horsepen +15 +14
Swamp confluence.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
City of Washington
Maps are available for inspection at the Building and Inspection Department, 102 East 2nd Street, Washington, NC 27889.

Unincorporated Areas of Beaufort County
Maps are available for inspection at the Beaufort County Building Inspection Department, 220 North Market Street, Washington, NC 27889.

Greene County, North Carolina, and Incorporated Areas

Appletree Swamp .........cc...... Approximately 200 feet downstream of Nahunta Road +54 +55 | Unincorporated Areas of
Greene County.
Approximately 0.4 mile upstream of Apple Tree Road +76 +75
Bear Creek .......cccoovvriieinennne At the upstream side of Parkstown Road .................... +84 +83 | Unincorporated Areas of
Greene County.
Approximately 0.9 mile upstream of Oakdale Road .... +106 +107
Button Branch ....................... At Fort Run Road .........cccooviiiiiniicee e, +69 +70 | Unincorporated Areas of
Greene County.
Approximately 1.3 miles upstream of Fort Run Road .. +84 +82
Contentnea Creek ................. Approximately 2.3 miles downstream of the Wheat +35 +34 | Town of Hookerton, Town
Swamp confluence. of Snow Hill, Unincor-
porated Areas of Greene
County.
Approximately 1,300 feet upstream of State Route 58 +62 +63
Contentnea Creek Tributary At the Contentnea Creek confluence ..........ccccccec.... +47 +41 | Town of Snow Hill, Unin-
8. corporated Areas of
Greene County.
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* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
# Depth in feet above

Flooding source(s) Locatglr;\;);ﬁrgrf]e*r*enced N EIeva%g)nu?r? meters Communities affected
(MSL)
Effective Modified
Approximately 200 feet upstream of Kingold Boule- None +64
vard.
Contentnea Creek Tributary At the Contentnea Creek confluence ..........cccccceeeeenn. +48 +43 | Town of Snow Hill, Unin-
9. corporated Areas of
Greene County.
Approximately 1.5 miles upstream of Beaman Old None +65
Creek Road.
Cow Branch ......cccocoeiiiinnnne At the Nahunta Swamp confluence .........cccccceeeeneennen. +61 +60 | Unincorporated Areas of
Greene County.
Approximately 2.1 miles upstream of Cow Branch None +114
Road.
Fort Run ....ocoooiiiiiiiiiiiee, At the Contentnea Creek confluence .........cccccceveeeneee. +50 +47 | Unincorporated Areas of
Greene County.
Approximately 1,800 feet upstream of Gurganus Road +82 +83
Little Contentnea Creek ........ Approximately 1,500 feet downstream of State Route +32 +31 | Unincorporated Areas of
903. Greene County.
At the Wilson County boundary ........ccccceiiieniiiinennen. +87 +83
Middle Swamp .......cccceeveene At the Little Contentnea Creek confluence .................. +43 +42 | Unincorporated Areas of
Greene County.
Approximately 300 feet upstream of U.S. Route 258 .. +63 +62
Nahunta Swamp ........cccccoe... At the Contentnea Creek confluence ...........ccccceeeeneee. +52 +51 | Unincorporated Areas of
Greene County.
At the Button Branch confluence ..........ccccooeieieenenne. +68 +66
Poorhouse Run .........cccoeeeeee. At the Contentnea Creek confluence ...........cccccoeeenee. +46 +41 | Town of Snow Hill, Unin-
corporated Areas of
Greene County.
Approximately 0.7 mile upstream of Kingold Boule- None +71
vard.
Rainbow Creek ........ccccuveeen At the Contentnea Creek confluence ..........ccccceceennn. +38 +35 | Town of Hookerton, Unin-
corporated Areas of
Greene County.
At the downstream side of Lloyd Harrison Road ......... +64 +63
Sandy Run ......ccccoeeiiiiicinenne At the Middle Swamp confluence ............cccceeceenneennn. +44 +45 | Unincorporated Areas of
Greene County.
Approximately 0.7 mile upstream of the Middle +44 +45
Swamp confluence.
Toisnot Swamp ......ccccceeeveneene At the Contentnea Creek confluence ...........ccccceeeuenee. +62 +59 | Unincorporated Areas of
Greene County.
Approximately 200 feet upstream of the railroad ......... +62 +63
Tyson Marsh .....cccccoeevrieenen. At the Contentnea Creek confluence ...........cccceeueneee. +49 +43 | Unincorporated Areas of
Greene County.
Approximately 1,300 feet downstream of Gray +70 +69
Turnage Road.
Wheat Swamp .......cccceeveeeenen. At the Contentnea Creek confluence ...........ccccevuennee. +36 +34 | Unincorporated Areas of
Greene County.
Approximately 1.1 miles upstream of Hugo Road ....... +36 +35

*National Geodetic Vertical Datum.
+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.
**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

Town of Hookerton

ADDRESSES

Maps are available for inspection at the Town Hall, 227 East Main Street, Hookerton, NC 28538.

Town of Snow Hill

Maps are available for inspection at the Town Hall, 201 North Green Street, Snow Hill, NC 28580.

Unincorporated Areas of Greene County
Maps are available for inspection at the Greene County Water Department, 229 Kingold Boulevard, Suite B, Snow Hill, NC 28580.
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Flooding source(s)

Location of referenced
elevation **

* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
# Depth in feet above
ground
A Elevation in meters

(MSL)

Effective

Modified

Communities affected

Lenoir County, North Carolina, and Incorporated Areas

Adkin Branch .........cccccceeeee..

Briery Run ...

Deep RUN ...coovviiiiiiieee,

Eagle Swamp .....ccccoevriieenen.

Falling Creek ........cccvvirenen.

Falling Creek Tributary

Groundnut Creek

Gum Swamp

Jericho Run ......ccccoovviviennnnn.

Jericho Run Tributary

Jumping Run ........cccoeeiieinns

Mosley Creek (into Falling
Creek).

Mosley Creek (into Neuse
River).

Neuse River Tributary ...........

Rivermont Tributary

Southwest Creek ...................

Stonyton Creek .......c.cccceevuene

At the upstream side of West Gordon Street ...............

At the upstream side of Crawford Street
Approximately 1,100 feet upstream of the Stonyton
Creek confluence.

Approximately 1,500 feet upstream of Rouse Road ....
At the Southwest Creek confluence .........c.cccoceeveenee.

Approximately 450 feet upstream of State Route 11 ...

Approximately 1,300 feet downstream of South High-
land Avenue.

At the downstream side of Sharon Church Road ........

Approximately 0.4 mile upstream of Pruitt Road .........

Approximately 700 feet downstream of the Jumping
Run confluence.

At the Falling Creek confluence ..........cccevieeieiiinennn.

Approximately 300 feet upstream of Springwood
Bridge.
At the Mosley Creek (into Falling Creek) confluence ..

Approximately 150 feet upstream of Harrison Phelps
Road.
At the Falling Creek confluence ............cccooiiiinnnnn.

Approximately 250 feet upstream of Wheat Swamp
Road.

Approximately 200 feet downstream of State Route
55.

Approximately 250 feet upstream of Cunningham
Road.
At the Jericho Run confluence .........ccccevceeeicieeennnn.

Approximately 250 feet upstream of the railroad .........

Approximately 0.4 mile upstream of the Falling Creek
confluence.

Approximately 200 feet upstream of Jumping Run
Church Road.

At the Falling Creek confluence .............ccocoiiiiinnn.

Approximately 360 feet upstream of State Route 903

Approximately 100 feet upstream of William Pearce
Road.

At the Tracey Swamp confluence

Approximately 700 feet upstream of U.S. Route 70 ....

At the upstream side of the railroad .............ccceeeeee.
At the upstream side of West New Bern Road ............

Approximately 1,300 feet upstream of Old Asphalt
Road.
Approximately 400 feet upstream of U.S. Route 70 ....

Approximately 1.0 mile upstream of Liddell Road
Approximately 1,900 feet upstream of State Route 11

+37

+75
+36

+67
+76

+87
+26

+50
+43

+68
+55
None
+71
+92
+58
None

+29

None
+43
None
+70
None
+64
None
+26
+42
+43

+51
+37

+39

+39

+129
+30

+36

+76
+35

+66
+74

+88
+25

+52
+42

+67
+54
+79
+68
+91
+57
+91

+30

+53
+44
+66
+71
+107
+62
+90
+25
+39

+42

+52
+38

+38

+36

+128
+29

City of Kinston, Unincor-
porated Areas of Lenoir
County.

City of Kinston, Unincor-
porated Areas of Lenoir
County.

Unincorporated Areas of
Lenoir County.

Unincorporated Areas of
Lenoir County.

Unincorporated Areas of
Lenoir County.

Unincorporated Areas of
Lenoir County.

Unincorporated Areas of
Lenoir County.

Unincorporated Areas of
Lenoir County.

City of Kinston, Unincor-
porated Areas of Lenoir
County.

City of Kinston, Unincor-
porated Areas of Lenoir
County.

Unincorporated Areas of
Lenoir County.

Town of La Grange, Unin-
corporated Areas of
Lenoir County.

Unincorporated Areas of
Lenoir County.

City of Kinston, Unincor-
porated Areas of Lenoir
County.

City of Kinston, Unincor-
porated Areas of Lenoir
County.

City of Kinston, Unincor-
porated Areas of Lenoir
County.

City of Kinston, Unincor-
porated Areas of Lenoir
County.
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* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
) # Depth in feet above
Flooding source(s) Locatglr;\;);ﬁrgrf]e*r*enced N EIeva%g)nu?r? meters Communities affected
(MSL)
Effective Modified
At the downstream side of John Mewborne Road ....... +66 +63
Strawberry Branch ............... At the Southwest Creek confluence ..........ccccceveennee. +39 +37 | City of Kinston, Unincor-
porated Areas of Lenoir
County.
Approximately 170 feet downstream of Whaley Road +47 +49
Taylors Branch .........ccccee.e. At the Briery Run confluence .........ccccooceeiiiineiiicenen. +64 +61 | City of Kinston, Unincor-
porated Areas of Lenoir
County.
Approximately 1,500 feet upstream of Rouse Road .... +75 +74
Tracey Swamp ......cccceeeeeeneen. At the Mosley Creek (into Neuse River) confluence .... +42 +39 | Unincorporated Areas of
Lenoir County.
Approximately 1.0 mile downstream of the Jones +42 +41
County boundary.
Tuckahoe Swamp ................. Approximately 1,500 feet downstream of West Pleas- +88 +87 | Unincorporated Areas of
ant Hill Road. Lenoir County.
Approximately 525 feet upstream of Ash Davis Road None +97

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Kinston

Maps are available for inspection at City Hall, 207 East King Street, Kinston, NC 28501.

Town of La Grange

Maps are available for inspection at the Town Hall, 203 South Center Street, La Grange, NC 28551.
Unincorporated Areas of Lenoir County

Maps are available for inspection at the Lenoir County Administration Office, 101 North Queen Street, Kinston, NC 28502.

Pitt County, North Carolina, and Incorporated Areas

Back Swamp ........ccoceieenenen. At the downstream side of Weyerhaeuser Road ......... +40 +41 | Town of Ayden, Town of
Grifton, Unincorporated
Areas of Pitt County.
Approximately 300 feet upstream of Gas Plant Lane .. +63 +62
Baldwin Swamp ........cccocceeee At the Moyes Run/Cannon Swamp confluence ........... +18 +17 | City of Greenville, Unincor-
porated Areas of Pitt
County.
Approximately 1.4 miles upstream of the Baldwin +21 +19
Swamp North Tributary confluence.
Baldwin Swamp North Tribu- | At the Baldwin Swamp confluence ...........ccccccccvvveenneen.. +20 +17 | City of Greenville, Unincor-
tary. porated Areas of Pitt
County.
At the downstream side of U.S. Route 264 Alternate .. +21 +20
Bates Branch ............cccccc.. Approximately 60 feet upstream of the Juniper Branch +29 +28 | Unincorporated Areas of
confluence. Pitt County, Village of
Simpson.
Approximately 1,000 feet upstream of Simpson Street None +46
Bells Branch ........ccccccvveennenn. Approximately 0.5 mile upstream of the Hardee Creek +21 +20 | City of Greenville.
confluence.
Approximately 625 feet upstream of York Road .......... None +56
Black Swamp ......ccccccvveenneenn. At the Little Contentnea Creek confluence .................. +63 +61 | Town of Farmville, Unin-
corporated Areas of Pitt
County.
Approximately 0.6 mile upstream of the Little +63 +62
Contentnea Creek confluence.
Chicod Creek .....ccocvevecrevernnes Approximately 550 feet upstream of the Juniper +16 +15 | Town of Grimesland, Unin-
Branch confluence. corporated Areas of Pitt
County.
At the downstream side of Mobleys Bridge Road ....... +16 +15
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Flooding source(s)

Location of referenced

* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
# Depth in feet above
ground

Communities affected

elevation ** A Elevation in meters
(MSL)
Effective Modified
Contentnea Creek South Approximately 1.0 mile upstream of the Contentnea None +25 | Town of Grifton, Unincor-
Tributary. Creek confluence. porated Areas of Pitt
County.
Approximately 0.7 mile upstream of McCrae Street .... +31 +33
Eagle Swamp .....ccccveeveieenen. Approximately 0.3 mile downstream of South High- +26 +25 | Town of Grifton.
land Avenue.
Approximately 500 feet upstream of Skeeter Pond +33 +31
Road.
Fork Swamp ......cccocovevicieennnn. Approximately 0.3 mile upstream of Fire Tower Road +58 +59 | City of Greenville, Town of
(State Route 1708). Winterville, Unincor-
porated Areas of Pitt
County.
Approximately 330 feet upstream of Baywood Lane ... None +71
Fork Swamp Tributary 2 ....... Approximately 1,500 feet upstream of the Fork +54 +53 | City of Greenville.
Swamp confluence.
Approximately 250 feet upstream of Fire Tower Road None +68
Fornes Run ........cccvveviieennn. Approximately 0.4 mile downstream of 14th Street ..... +29 +28 | City of Greenville.
Approximately 500 feet upstream of Elm Street .......... None +60
Green Mill Run ......cccccceeenene Approximately 1,500 feet upstream of Dickinson Ave- +56 +55 | City of Greenville.
nue.
Approximately 0.4 mile upstream of Allen Road .......... None +69
Grindle Creek .......ccoceveeeunene Approximately 600 feet upstream of State Route 11 ... None +39 | Town of Bethel, Unincor-
porated Areas of Pitt
County.
Approximately 440 feet upstream of State Route 11 None +52
Business.
Horse Swamp .......cccoceeveene At the upstream side of Jolly Road .........ccccceveerenenen. +51 +52 | Unincorporated Areas of
Pitt County.
Approximately 0.4 mile upstream of Jolly Road .......... None +54
Indian Well Swamp ............... Approximately 0.8 mile downstream of State Route 43 +39 +38 | Unincorporated Areas of
Pitt County.
Approximately 0.7 mile upstream of Ivy Road None +56
Jacob Branch ..........cc.......... At the Black Swamp confluence ..........cccococeeeiiieennnenn. +63 +61 | Town of Farmville, Unin-
corporated Areas of Pitt
County.
Approximately 0.3 mile upstream of the Black Swamp +63 +62
confluence.
Lateral NO. 2 ....coovivriieieene Approximately 0.4 mile upstream of the Parkers +24 +25 | City of Greenville.
Creek confluence.
Approximately 1.1 miles upstream of the Parkers None +29
Creek confluence.
Little Contentnea Creek ........ Approximately 0.3 mile downstream of State Route +32 +31 | Town of Farmville, Unin-
903. corporated Areas of Pitt
County.
Approximately 450 feet downstream of Spring Branch +87 +83
Church Road (State Route 1308).
Little Contentnea Creek Trib- | At the Little Contentnea Creek confluence .................. +33 +32 | Unincorporated Areas of
utary 1. Pitt County.
Approximately 1.2 miles upstream of the Little +33 +32
Contentnea Creek confluence.
Meeting House Branch ......... At the Bells Branch confluence ...........cccevvieieinnenen. +24 +23 | City of Greenville.
At King George Road .........ccccceveieeniencenneneen. +36 +37
Middle Swamp .....cccccceveennen. At the Little Contentnea Creek confluence +43 +42 | Town of Farmville, Unin-
corporated Areas of Pitt
County.
Approximately 700 feet upstream of U.S. Route 258 .. +63 +62
Moyes Run—Cannon Swamp | Approximately 500 feet downstream of the Baldwin +18 +17 | City of Greenville, Unincor-
Swamp confluence. porated Areas of Pitt
County.
At the downstream side of Old Creek Road ................ None +25
Parkers Creek .......ccccoevueenen. Approximately 150 feet downstream of Old Creek +23 +22 | City of Greenville.
Road.
Approximately 300 feet downstream of the Lateral No. +24 +23
2 confluence.
Pinelog Branch ..........cccc....... Approximately 900 feet downstream of Askew Road .. +52 +53 | Unincorporated Areas of
Pitt County.
Approximately 1,500 feet upstream of Fred Drive ....... None +78
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* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
) # Depth in feet above
Flooding source(s) Locatglr;\;);ﬁrgrf]e*r*enced N EIeva%g)nu?r? meters Communities affected
(MSL)
Effective Modified
Pinelog Branch North Tribu- | At the Pinelog Branch confluence ...........cccccocceeveennen. +66 +65 | Unincorporated Areas of
tary. Pitt County.
At the downstream side of Mozingo Road ................... +70 +71
Pinelog Branch South Tribu- | Approximately 100 feet upstream of the Pinelog +70 +69 | Unincorporated Areas of
tary. Branch confluence. Pitt County.
Approximately 0.5 mile upstream of Stantonsburg None +81
Road.
Swift Creek ....cccoovvvcieiieinene Approximately 0.4 mile upstream of Davenport Farm None +59 | City of Greenville, Town of
Road. Ayden, Town of
Winterville, Unincor-
porated Areas of Pitt
County.
Approximately 360 feet upstream of Thomas None +68
Langston Road.
Swift Creek Tributary 2 ......... Approximately 0.6 mile upstream of Red Forbes Road None +60 | Town of Winterville, Unin-
corporated Areas of Pitt
County.
Approximately 0.7 mile upstream of Red Forbes Road None +62
Tranters Creek ......cccceeeeneee. Approximately 250 feet downstream of the Mitchell +10 +9 | Unincorporated Areas of
Branch confluence. Pitt County.
Approximately 0.6 mile downstream of the Poley +15 +14
Branch confluence.
Ward Run .....cocooeviiiiiieeen, At the Little Contentnea Creek confluence .................. +81 +79 | Unincorporated Areas of
Pitt County.
Approximately 0.3 mile upstream of the Little +81 +80
Contentnea Creek confluence.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Greenville

Maps are available for inspection at the Department of Public Works, 1500 Beatty Street, Greenville, NC 27834.

Town of Ayden

Maps are available for inspection at the Pitt County Planning Department, 1717 West 5th Street, Greenville, NC 27834.

Town of Bethel

Maps are available for inspection at the Pitt County Planning Department, 1717 West 5th Street, Greenville, NC 27834.

Town of Farmville

Maps are available for inspection at the Town Hall, 3672 North Main Street, Farmville, NC 27828.

Town of Grifton

Maps are available for inspection at the Pitt County Planning Department, 1717 West 5th Street, Greenville, NC 27834.

Town of Grimesland

Maps are available for inspection at the Pitt County Planning Department, 1717 West 5th Street, Greenville, NC 27834.

Town of Winterville

Maps are available for inspection at the Pitt County Planning Department, 1717 West 5th Street, Greenville, NC 27834.
Unincorporated Areas of Pitt County

Maps are available for inspection at the Pitt County Planning Department, 1717 West 5th Street, Greenville, NC 27834.

Village of Simpson
Maps are available for inspection at Pitt County Planning Department, 1717 West 5th Street, Greenville, NC 27834.
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(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: August 5, 2011.
Sandra K. Knight,
Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.
[FR Doc. 2011-20866 Filed 8—-16—11; 8:45 am]
BILLING CODE 9110-12-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54

[WC Docket Nos. 03-109 and 11-42; CC
Docket No. 96-45; DA 11-1346]

Further Inquiry Into Four Issues in the
Universal Service Lifeline/Link Up
Reform and Modernization Proceeding

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; solicitation of
comments.

SUMMARY: The Federal Communications
Commission (Commission) sought
public comment on proposed reforms
that would assist the Commission in
assessing strategies to increase
broadband adoption, without increasing
overall program size. Based on the
current record in this proceeding, four
issues in particular merit further
inquiry. In this document, the
Commission seeks further inquiry on
four issues: designing and implementing
a Lifeline/Link Up broadband pilot
program to evaluate whether and how
Lifeline/Link Up can effectively support
broadband adoption by low-income
households; limiting the availability of
Lifeline support to one discount per
residential address; revising the
definition of Link Up service, as well as
the possible reduction of the $30
reimbursement amount for Link Up
support; and improving methods for
verifying continued eligibility for the
program. The Commission believes that
this analysis would benefit from further
development of these issues in the
record, and therefore seek further
comment focused on these areas.

DATES: Comments are due on or before
August 26, 2011. Reply comments are
due on or before September 2, 2011.
ADDRESSES: Interested parties may file
comments and reply comments on or
before the dates indicated above. All
comments are to reference WC Docket
Nos. 11-42, 03—-109, and CC Docket No.
96—45 and may be filed using: (1) The
Commission’s Electronic Comment
Filing System (ECFS) or (2) by filing

paper copies. See Electronic Filing of
Documents in Rulemaking Proceedings,
63 FR 24121, May 1, 1998.

e FElectronic Filers: Comments may be
filed electronically using the Internet by
accessing the ECFS: http://
fijallfoss.fcc.gov/ecfs2/.

o Paper Filers: Parties who choose to
file by paper must file an original and
one copy of each filing. If more than one
docket or rulemaking number appears in
the caption of this proceeding, filers
must submit two additional copies for
each additional docket or rulemaking
number.

Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

e All hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th St., SW., Room TW-A325,
Washington, DC 20554. The filing hours
are 8 a.m. to 7 p.m. All hand deliveries
must be held together with rubber bands
or fasteners. Any envelopes must be
disposed of before entering the building.

e Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

e U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street, SW.,
Washington, DC 20554.

People with Disabilities: To request
materials in accessible formats for
people with disabilities (Braille, large
print, electronic files, audio format),
send an e-mail to fcc504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty). For detailed instructions
for where and how to file comments, see
the SUPPLEMENTARY INFORMATION section
of this document.

FOR FURTHER INFORMATION CONTACT:
Jamie Susskind, Attorney Advisor,
Wireline Competition Bureau,
Telecommunications Access Policy
Division, (202) 418-7400 or TTY (202)
418-0484.

SUPPLEMENTARY INFORMATION: To
comprehensively reform and modernize
the universal service Lifeline and Link
Up programs in light of recent
technological, market, and regulatory
changes, on March 4, 2011 the
Commission released the 2011 Lifeline
and Link Up Notice of Proposed
Rulemaking (NPRM or 2011 Lifeline and

Link Up NPRM), 76 FR 16482, March
23, 2011. The NPRM sought public
comment on proposed reforms that
would significantly bolster protections
against waste, fraud, and abuse; control
the size of the program; strengthen
program administration and
accountability; improve enrollment and
outreach efforts; and support pilot
programs that would assist the
Commission in assessing strategies to
increase broadband adoption, without
increasing overall program size. Based
on the current record in this proceeding,
four issues in particular merit further
inquiry: designing and implementing a
Lifeline/Link Up broadband pilot
program to evaluate whether and how
Lifeline/Link Up can effectively support
broadband adoption by low-income
households; limiting the availability of
Lifeline support to one discount per
residential address; revising the
definition of Link Up service, as well as
the possible reduction of the $30
reimbursement amount for Link Up
support; and improving methods for
verifying continued eligibility for the
program. We believe that the
Commission’s analysis would benefit
from further development of these
issues in the record, and therefore seek
further comment focused on these areas.

1. Broadband Pilot Program

a. Scope of Permissible Funding. We
seek comment on the Commission’s
statutory authority to permit universal
service funds to be used for such
purposes, directly or indirectly, and
what other legal considerations must be
addressed before the Commission
proceeds with a broadband pilot
program.

b. Consumer Eligibility for Pilot
Program. We seek additional focused
comment specifically on whether to
maintain the current eligibility
requirements for consumers
participating in the pilot program that
are currently used in the low-income
program, or whether to adopt stricter or
more permissive eligibility requirements
for those consumers. How might
adjusting the eligibility criteria affect
our ability to maximize broadband
adoption while providing support that
is sufficient, but not excessive? How
would it affect the reliability and
statistical significance of the results of
the pilot program? How would it help
the pilot programs yield better data on
how to accomplish our goals of
maximizing adoption in low-income
communities?

c. Barriers to Consumer Participation
in Pilots. The National Association of
Regulatory Utility Commissioners
supports a Lifeline/Link Up broadband
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pilot program and urges the
Commission not to require Lifeline/Link
Up broadband service pilot program
participants to change local telephone
service providers, purchase bundled
broadband and voice services, or
otherwise be penalized when they
purchase Lifeline and Link Up
broadband services and enabling access
devices. Commenters should address
whether and how the Commission could
implement those recommendations.
Commenters are encouraged to provide
a legal analysis to support their
positions.

d. Pilot Evaluation. We invite further
comment on the structure of the pilot
projects, how to evaluate the results of
pilot projects, and what reporting
requirements should be adopted for
pilot participants.

i. Should the Commission structure
the pilot program so that each
individual participant tests multiple
design elements (e.g,, price of the
service, length of the offer, service type,
kind of device connected to the
broadband, etc.), or should each
participant test a single variable for
comparison against pilots operated by
other participants?

ii. The NPRM recognized that the cost
of equipment is a major barrier to
broadband adoption, and proposed to
require at least some participants to
provide the necessary hardware. It also
proposed to test the impact of variations
in equipment discounts. Should we also
test the impact on adoption and
broadband retention when equipment is
leased, as opposed to purchased?

iii. What quantitative metrics could
the Commission use to evaluate whether
approaches tested during the pilot
program further the proposed goals of
supporting broadband adoption for low-
income households and making
broadband affordable while providing
support that is sufficient, but not
excessive? For instance, should we
assess the total number of new adopters;
new adopters as a percentage of eligible
program participants; cost of support for
each new adopter; average percentage of
participants’ discretionary income spent
on discounted broadband service
through the pilot relative to the national
average percentage of household
discretionary income spent on
broadband; and/or some other metric(s)?

iv. How could we evaluate the relative
impact of the service discount compared
to other potential factors that could be
part of a comprehensive strategy to
increase broadband adoption, such as
the provision of training or equipment?
The Commission proposed to develop
information about the cost per
participant and cost per new adopter

through the pilot program. This
information could assist the
Commission in assessing the costs and
benefits of particular approaches to
whether broadband should be
supported, and if so, how. We seek
further comment on this proposal and
whether there are other types of data
that the Commission should review to
evaluate whether a given approach
would provide support that is sufficient
but not excessive.

2. One-Per-Residence Limitation

In the 2011 Lifeline and Link Up
NPRM, the Commission proposed to
codify a rule that would allow eligible
low-income consumers to receive only
one Lifeline and Link Up discount per
residential address, and sought
comment on related issues.

a. Defining “Household” or
“Residence”. We seek focused comment
on whether a one-per-household or one-
per-family rule would provide an
administratively feasible approach to
providing Lifeline/Link Up support, and
how the Commission could implement
such a rule.

i. Commenters recommend that the
Commission adopt a definition of
“household” that mirrors the definitions
used to establish eligibility for other
Federal benefit programs or used by
other Federal agencies. We seek
comment on whether any of these
definitions, such as the definition of
“household” used to establish eligibility
for the Low Income Home Energy
Assistance Program (LIHEAP) or the
definition used by the U.S. Census
Bureau for surveying purposes, would
provide an administratively feasible
option for the Commission to employ to
define who is eligible for Lifeline/Link
Up support.

ii. We seek comment on whether, if
the Commission ultimately adopts a
one-per-household rule (or a one-per-
residential-address rule), requiring all
ETCs to utilize similar procedures when
signing up applicants in unique living
situations would be an effective means
of ensuring compliance with such a
rule.

iii. MFY Legal Services recommends
that the Commission use room numbers
and, if applicable, bed numbers to serve
as potentially unique address identifiers
for residents of group living facilities.
We seek comment on this
recommendation. If implemented, what
types of information could constitute
unique address identifiers? Who should
be responsible for providing such
information to the ETC—the consumer
or the group living facility? Are there
group living situations where a unique
identifier would not be available, for

example a shelter that houses all of its
residents in a single room?

b. Exceptions or Waivers from the
“One-Per-Household” or “‘One-Per-
Residential-Address” Rule. On May 25,
2011, MFY Legal Services filed an ex
parte presentation that included a copy
of the National Telecommunications
and Information Administration’s
(NTIA) rule providing a limited waiver
of the household-based eligibility
process for the Digital-to-Analog
Converter Box Coupon Program to allow
applications from individuals residing
in nursing homes, intermediate care
facilities, and assisted living facilities.
The NTIA rule waived the one-per-
residence requirement for individuals
residing in nursing homes, intermediate
care facilities, and assisted living
facilities licensed by a state, as well as
individuals using post office boxes for
mail receipt. Third party designees,
such as facility administrators and
family members, were also allowed to
apply on behalf of residents. We seek
comment on whether that rule could
serve as a model for how to address
such situations in the context of the
low-income program. If the Commission
were to adopt a similar rule, what
information should applicants be
required to provide to demonstrate they
reside in such a facility?

c. One-per-person for Tribal
Residents. Smith Bagley provides
further calculations in its comments as
to the costs associated with providing
enhanced Lifeline service to one
additional adult per household on
Tribal lands. Smith Bagley projected
that, assuming a 100% take rate, the cost
of providing this additional funding
would be $77.7 million per year, or just
under one percent of the current size of
the overall universal service fund. We
seek comment on the analysis provided
by Smith Bagley.

3. Link Up

The NPRM addressed a number of
issues regarding Link Up reimbursement
for voice services.

a. Sprint states that the costs
associated with initiating phone service
have fallen, noting that “the ever-
increasing level of automation has
reduced the cost of initiating service,”
and proposes that Link Up support be
limited or eliminated. We seek comment
on this proposal.

b. We seek further focused comment
on whether the Commission should
provide reimbursement for Link Up
only for service initiations that involve
the physical installation of facilities by
the provider at the consumer’s
residence.
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4. Verification of Consumer Eligibility
for Lifeline—Sampling Methodology

In the 2011 Lifeline and Link Up
NPRM, the Commission proposed to
amend § 54.410 of its rules to establish
a uniform methodology for conducting
verification sampling that would apply
to all ETCs in all states. The NPRM also
asked commenters to consider two
proposals for modifying the existing
sampling methodology to more
effectively balance the need for an
administratively feasible sampling
methodology with the Commission’s
obligation to ensure that ineligible
consumers do not receive Lifeline/Link
Up benefits. We invite additional
comment on this issue.

a. With respect to the Commission’s
sample-and-census proposal, could the
Commission implement it in a way that
would be more easily administrable for
ETCs, particularly ETCs with a small
number of Lifeline subscribers?

b. TCA proposes that, if the
Commission adopts a sample-and-
census rule, carriers with a small
number of Lifeline subscribers should
be required to sample fewer consumers
than ETCs with a larger number of
Lifeline subscribers. We seek comment
on this proposal. Should the
Commission consider a smaller sample
size for ETCs with a small number of
Lifeline customers in a given state?
What number of respondents could
ETCs with a smaller number of Lifeline
customers feasibly sample in a given
year, keeping in mind that reducing the
required number of respondents could
result in larger margins of error?

c. Alternatively, should carriers with
a small number of Lifeline subscribers
be required to sample only a specified
percentage of their customer base? What
would be a reasonable percentage in
such cases?

This matter shall be treated as a
“permit-but-disclose” proceeding in
accordance with the Commission’s ex
parte rules. Persons making oral ex
parte presentations are reminded that
memoranda summarizing the
presentations must contain summaries
of the substance of the presentation and
not merely a listing of the subjects
discussed. More than a one or two
sentence description of the views and
arguments presented generally is
required. Other rules pertaining to oral
and written ex parte presentations in
permit-but-disclose proceedings are set
forth in §1.1206(b) of the Commission’s
rules.

Federal Communications Commission.
Trent Harkrader,

Division Chief, Wireline Competition Bureau.
[FR Doc. 2011-20847 Filed 8—-16—11; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R8-ES-2011-0055; MO
92210-0-0008]

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition To List the Leona’s Little Blue
Butterfly as Endangered or Threatened

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of petition finding and
initiation of status review.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
90-day finding on a petition to list the
Leona’s little blue butterfly, Philotiella
leona, as threatened or endangered
under the Endangered Species Act of
1973, as amended (Act), and to
designate critical habitat. Based on our
review, we find that the petition
presents substantial scientific or
commercial information indicating that
listing the Leona’s little blue butterfly
may be warranted. Therefore, with the
publication of this notice, we are
initiating a review of the status of the
species to determine if listing the
Leona’s little blue butterfly is
warranted. To ensure that this status
review is comprehensive, we are
requesting scientific and commercial
data and other information regarding
this species. Based on the status review,
we will issue a 12-month finding on the
petition, which will address whether
the petitioned action is warranted, as
provided in the Act.

DATES: To allow us adequate time to
conduct this review, we request that we
receive information on or before October
17, 2011. The deadline for submitting an
electronic comment using the Federal
eRulemaking Portal (see ADDRESSES
section, below) is 11:59 p.m. Eastern
Time on this date. After October 17,
2011, you must submit information
directly to the Klamath Falls Fish and
Wildlife Office (see FOR FURTHER
INFORMATION CONTACT section below).
Please note that we might not be able to
address or incorporate information that
we receive after the above requested
date.

ADDRESSES: You may submit
information by one of the following
methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Keyword
box, enter Docket No. [FWS-R8-ES—
2011-0055], which is the docket
number for this action. Then, in the
Search panel on the left side of the
screen, under the Document Type
heading, click on the Proposed Rules
link to locate this document. You may
submit a comment by clicking on “Send
a Comment or Submission.”

(2) By hard copy: Submit by U.S. mail
or hand-deliver to: Public Comments
Processing, Attn: FWS-R8-ES-2011-
0055; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, MS
2042-PDM; Arlington, VA 22203.

We will not accept e-mail or faxes. We
will post all information we receive on
http://www.regulations.gov. This
generally means that we will post any
personal information you provide us
(see the Request for Information section
below for more details).

FOR FURTHER INFORMATION CONTACT:
Laurie Sada, Field Supervisor, Klamath
Falls Fish and Wildlife Office, by
telephone (541-885-8481), or by
facsimile (541-885-7837). If you use a
telecommunications device for the deaf
(TDD), please call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:

Request for Information

When we make a finding that a
petition presents substantial
information indicating that listing a
species may be warranted, we are
required to promptly review the status
of the species (status review). For the
status review to be complete and based
on the best available scientific and
commercial information, we request
information on the Leona’s little blue
butterfly from governmental agencies,
Native American Tribes, the scientific
community, industry, and any other
interested parties. We seek information
on:

(1) The species’ biology, range, and
population trends, including:

(a) Habitat requirements for feeding,
breeding, and sheltering;

(b) Genetics and taxonomy;

(c) Historical and current range,
including distribution patterns;

(d) Historical and current population
levels, and current and projected trends;
and

(e) Past and ongoing conservation
measures for the species, its habitat, or
both.
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(2) The factors that are the basis for
making a listing determination for a
species under section 4(a) of the Act (16
U.S.C. 1531 et seq.), which are:

(a) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(b) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(c) Disease or predation;

(d) The inadequacy of existing
regulatory mechanisms; or

(e) Other natural or manmade factors
affecting its continued existence.

If, after the status review, we
determine that listing the Leona’s little
blue butterfly is warranted, we will
propose critical habitat (see definition
in section 3(5)(A) of the Act) under
section 4 of the Act, to the maximum
extent prudent and determinable at the
time we propose to list the species.
Therefore, we also request data and
information on:

(1) What may constitute “physical or
biological features essential to the
conservation of the species,” within the
geographical range currently occupied
by the species;

(2) Where these features are currently
found;

(3) Whether any of these features may
require special management
considerations or protection;

(4) Specific areas outside the
geographical area occupied by the
species that are “essential for the
conservation of the species”; and

(5) What, if any, critical habitat you
think we should propose for designation
if the species is proposed for listing, and
why such habitat meets the
requirements of section 4 of the Act.

Please include sufficient information
with your submission (such as scientific
journal articles or other publications) to
allow us to verify any scientific or
commercial information you include.

Submissions merely stating support
for or opposition to the action under
consideration without providing
supporting information, although noted,
will not be considered in making a
determination. Section 4(b)(1)(A) of the
Act directs that determinations as to
whether any species is an endangered or
threatened species must be made
“solely on the basis of the best scientific
and commercial data available.”

You may submit your information
concerning this status review by one of
the methods listed in the ADDRESSES
section. If you submit information via
http://www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the Web site. If your submission is
made via a hardcopy that includes

personal identifying information, you
may request at the top of your document
that we withhold this personal
identifying information from public
review. However, we cannot guarantee
that we will be able to do so. We will
post all hardcopy submissions on
http://www.regulations.gov.

Information and supporting
documentation that we received and
used in preparing this finding is
available for you to review at http://
www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Klamath Falls Fish and Wildlife
Office (see FOR FURTHER INFORMATION
CONTACT).

Background

Section 4(b)(3)(A) of the Act requires
that we make a finding on whether a
petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information indicating that
the petitioned action may be warranted.
We are to base this finding on
information provided in the petition,
supporting information submitted with
the petition, and information otherwise
available in our files. To the maximum
extent practicable, we are to make this
finding within 90 days of our receipt of
the petition and publish our notice of
the finding promptly in the Federal
Register.

Our standard for substantial scientific
or commercial information within the
Code of Federal Regulations (CFR) with
regard to a 90-day petition finding is
“that amount of information that would
lead a reasonable person to believe that
the measure proposed in the petition
may be warranted” (50 CFR 424.14(b)).
If we find that substantial scientific or
commercial information was presented,
we are required to promptly conduct a
species status review, which we
subsequently summarize in our
12-month finding.

Petition History

On May 12, 2010, we received a
petition dated May 12, 2010, from the
Xerces Society, Dr. David McCorkle of
Western Oregon University, and Oregon
Wild, requesting that the Leona’s little
blue butterfly be listed as endangered
and that critical habitat be designated
under the Act. The petition clearly
identified itself as such and included
the requisite identification information
for the petitioners, as required by 50
CFR 424.14(a). In a September 10, 2010,
letter to the petitioners, we responded
that we reviewed the information
presented in the petition and
determined that issuing an emergency
regulation temporarily listing the

species under section 4(b)(7) of the Act
was not warranted. We also stated that
we were required to complete a
significant number of listing and critical
habitat actions in Fiscal Year 2010
pursuant to court orders, judicially
approved settlement agreements, and
other statutory deadlines, but that we
had secured funding for Fiscal Year
2011 and anticipated publishing a
finding in the Federal Register in July
2011. This finding addresses the
petition.

Species Information

The Leona’s little blue butterfly is a
member of the Polyommatini Tribe (a
taxonomic group under family) (Pyle
2002, p. 222) of the Lycaenidae family
(Mattoni 1977, p. 223; Hammond and
McCorkle 1999, p.1), and is the largest
species in the Philotiella genus
(Hammond and McCorkle 1999, p. 82).
The Leona’s little blue butterfly was
discovered in 1995; the historical range
of the species is unknown. The current
known distribution of the Leona’s little
blue butterfly occurs within a 6-square-
mile (15.5-square-kilometer) area of the
Antelope Desert, east of Crater Lake
National Park in southern Oregon
(Hammond and McCorkle 1999, p. 77;
Ross 2008, p. 1). The majority of this
habitat occurs on the Mazama Tree
Farm property, which is privately
owned by Cascade Timberlands, LLC. A
small percentage of land on which the
Leona’s little blue butterfly occurs is in
the Fremont-Winema National Forests,
United States Forest Service (USFS).
There have been no rigorous presence/
absence surveys conducted, and it is
unknown if additional populations of
the Leona’s little blue butterfly exist in
similar habitat elsewhere in
northeastern California and eastern
Oregon (Hammond and McCorkle 1999,
p- 80; Ross 2008, p.1). In addition, there
is no information on population trends
of the Leona’s little blue butterfly;
however, the current population, based
on a 2008 flight season count
extrapolation, is estimated at 1,000 to
2,000 individuals (Ross 2010, p. 7).

The Leona’s little blue butterfly is
found in volcanic ash and pumice fields
and meadows (Hammond and McCorkle
1999, p. 77; Pyle 2002, p. 236; Ross
2008, p. 1) consisting of a nonforested
bitterbrush/needlegrass-sedge
community (Volland 1985, p. 29;
Johnson 2010, p. 2). Johnson (2010, p.
4) states that the plant community in the
known, occupied habitat overlays a
“quaternary alluvial fan with very deep
alluvium derived from pumice and
other volcanic rock.” The Leona’s little
blue butterfly utilizes several species of
plants as nectar sources, including
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Eriogonum spergulinum (spurry
buckwheat), Eriogonum umbellatum
var. polyanthum (sulphur buckwheat),
and an Epilobium species (Hammond
and McCorkle 1999, p. 82; Ross 2008,
pp- 1, 5, and 20; Johnson 2010, p. 5), but
the butterfly is known to have only one
larval hostplant, Eriogonum
spergulinum (Hammond and McCorkle
1999, p. 80; Ross 2008, p. 1; Johnson
2010, p. 1). The Leona’s little blue
butterfly undergoes complete
metamorphosis, developing through the
egg, larva, and pupa stages in one
summer, and then emerges from its
chrysalis as an adult the following year
(Ross 2010, p. 4). Adults of this species
emerge for approximately 2 to 3 weeks
in mid-June through mid-July (Ross
2008, p. 1; Ross 2010, p. 4).

We accept the characterization of the
Leona’s little blue butterfly at the
species level based on the differences in
size and wing coloration between it and
the closely related Philotiella speciosa
species (small-dotted blue butterfly), as
well as the divergence of male and
female genitalia between these two
species (Hammond and McCorkle 1999,
pp. 79-80). Additionally, the species is
recognized as valid by the Integrated
Taxonomic Information System (ITIS)
and is described in NatureServe.

Evaluation of Information for This
Finding

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations at 50
CFR part 424 set forth the procedures
for adding a species to, or removing a
species from, the Federal Lists of
Endangered and Threatened Wildlife
and Plants. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

In considering what factors might
constitute threats, we must look beyond
the mere exposure of the species to the
factor to determine whether the species
responds to the factor in a way that
causes actual impacts to the species. If
there is exposure to a factor, but no
response, or only a positive response,
that factor is not a threat. If there is
exposure and the species responds
negatively, the factor may be a threat

and we then attempt to determine how
significant a threat it is. If the threat is
significant, it may drive or contribute to
the risk of extinction of the species such
that the species may warrant listing as
endangered or threatened as those terms
are defined by the Act. This does not
necessarily require empirical proof of a
threat. The combination of exposure and
some corroborating evidence of how the
species is likely impacted could suffice.
The mere identification of factors that
could impact a species negatively may
not be sufficient to compel a finding
that listing may be warranted. The
information shall contain evidence
sufficient to suggest that these factors
may be operative threats that act on the
species to the point that the species may
meet the definition of threatened or
endangered under the Act.

In making this 90-day finding, we
evaluated whether the information
regarding threats to the Leona’s little
blue butterfly, as presented in the
petition and other information available
in our files, is substantial, thereby
indicating that the petitioned action
may be warranted. Our evaluation of
this information is presented below.

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

Information Provided in the Petition

The petition asserts that the Leona’s
little blue butterfly is threatened by loss
of habitat due to intensified
management for timber production,
lodgepole pine tree encroachment, and
fire (Xerces Society for Invertebrate
Conservation 2010, pp. 10-11). The
petition recognizes the need for active
management of the Leona’s little blue
butterfly habitat; however, it states that
the impacts of intensified timber
production management on the Mazama
Tree Farm may be destructive to the
Leona’s little blue butterfly habitat
(Xerces Society for Invertebrate
Conservation 2010, p. 11). In particular,
the petition states concerns about the
impacts of additional roads, traffic, and
heavy equipment operations to the
Leona’s little blue butterfly habitat
(Xerces Society for Invertebrate
Conservation 2010, p. 11). The petition
states that fire suppression over the last
50 years has led to a loss of meadow and
other open canopy habitat (Xerces
Society for Invertebrate Conservation
2010, p. 10). Specifically, the petition
states that young lodgepole pine trees
have encroached into open patches of
habitat resulting in a loss of breeding
and foraging habitat for the Leona’s little
blue butterfly on the Mazama Tree Farm
property (Xerces Society for Invertebrate

Conservation 2010, p. 10). This
encroachment increases the fuel loads of
the forest which could also result in a
catastrophic fire across the landscape
(Xerces Society for Invertebrate
Conservation 2010, p. 10). The petition
claims that such a fire could have
deleterious impacts to the survival of
the only population of the Leona’s little
blue butterfly (Xerces Society for
Invertebrate Conservation 2010, p. 10).

The petition also states that grazing,
cinder mining, and the potential
development of a biomass energy
facility may have deleterious impacts on
the only population of the Leona’s little
blue butterfly. The first land
management practice discussed in the
petition is livestock grazing (Xerces
Society for Invertebrate Conservation
2010, p. 15). The petition cites the
Winema National Forest Land and
Resource Management Plan, hereafter
the USFS Plan, and the Klamath Tribes’
Management of the Klamath Reservation
Forest Plan, stating that both plans
allow for livestock grazing on the
Leona’s little blue butterfly habitat
(Xerces Society for Invertebrate
Conservation 2010, p. 16). While the
petition notes the lack of knowledge of
the impact of livestock grazing on the
Leona’s little blue butterfly habitat, it
concludes that livestock grazing is
incompatible with the management of
the Leona’s little blue butterfly
population because adult food sources
may be eaten by the cattle and the cattle
may disturb the soil, allowing weeds to
invade (Xerces Society for Invertebrate
Conservation 2010, pp. 15-16). The
petition also asserts that cattle have the
ability to destroy native vegetation
(Xerces Society for Invertebrate
Conservation 2010, p. 15).

The second land management practice
that the petition cites is cinder mining
(Xerces Society for Invertebrate
Conservation 2010, p. 15). The petition
asserts that numerous cinder mining
pits, managed by the Oregon
Department of Transportation, exist
within the vicinity of the Leona’s little
blue butterfly habitat, some of which
occur within the Fremont-Winema
National Forests (Xerces Society for
Invertebrate Conservation 2010, p. 15).
The petition claims that cinder mining
pits are periodically expanded, resulting
in the potential for exploration to occur
within a 40 acre (ac) (16.2 hectare (ha))
area adjacent to any existing pits (Xerces
Society for Invertebrate Conservation
2010, p. 15). The petition declares that
the exploration, drilling, and expansion
processes have the ability to destroy the
Leona’s little blue butterfly habitat
(Xerces Society for Invertebrate
Conservation 2010, p. 15).
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Finally, the petition states that a
biomass energy facility may be
developed by The Klamath Tribes
within the Leona’s little blue butterfly
habitat if the Mazama Tree Farm
property is transferred to The Klamath
Tribes. The petition claims that such a
facility could negatively impact the
Leona’s little blue butterfly habitat
(Xerces Society for Invertebrate
Conservation 2010, p. 15).

The petition discusses the use of three
herbicides—chlorosulfuron, glysophate,
and triclopyr—and their direct and
indirect impacts to the Leona’s little
blue butterfly habitat (Xerces Society for
Invertebrate Conservation 2010, p. 14).
The petition claims that these
herbicides have the ability to impact the
Leona’s little blue butterfly habitat by
reducing nectar resources and host
plants (Xerces Society for Invertebrate
Conservation 2010, p. 14).

Evaluation of Information Provided in
the Petition and Available in Service
Files

Smallidge and Leopold (1997, p. 268)
discuss the use of timber production as
a means to maintain habitat for
butterflies that require open clearings
within woodlands. The occupied habitat
of the Leona’s little blue butterfly was
once logged, and the evidence of logging
still persists. Timber extraction and
production creates roads and additional
disturbances that foster the
development of early successional
plants (Smallidge and Leopold 1997, p.
268). To evaluate this claim for the
Leona’s little blue butterfly, aerial
photos were reviewed that showed a
large number of roads, cleared Right-of-
Ways (ROWs), and large openings
within the occupied habitat. In addition,
the densest stands of Eriogonum
spergulinum, the sole host plant for the
Leona’s little blue butterfly, occur in
disturbed areas around old burned slash
piles, edges of unimproved roads, and
periodically disturbed areas associated
with the gas and electric powerline
ROWs (Ross 2010, p. 5). In a study on
Fender’s blue butterflies (Icaricia
icarioides fenderi), Severns (2008, pp.
56—57) observed that roads were not a
barrier to butterflies, as long as they
were narrow and without vegetation
barriers, and contained infrequent or
slow-moving traffic. However, it is
unknown how intensive timber
production would impact the habitat of
the Leona’s little blue butterfly. At this
point, we have no information to
indicate that the current landowner,
Cascade Timberlands, LLC, intends to
resume timber extraction in the future.
In addition, while there is information
that indicates The Klamath Tribes’

proposed management for the Leona’s
little blue butterfly habitat is timber
extraction (Johnson et al. 2008, pp. 23—
24), the Klamath Forest Plan will not be
implemented until the U.S. Congress
authorizes funding for The Klamath
Tribes’ purchase of the Mazama Tree
Farm property from Cascade
Timberlands, LLC. Therefore, we do not
have substantial information within our
files to indicate the petitioned action
may be warranted due to loss of habitat
from timber production and
management. However, we will further
evaluate information about these
activities’ potential impact to the
species in our status review.

The Klamath Forest Plan states that
historically, the lodgepole pine/
bitterbrush habitat type that existed was
comprised of lodgepole forests in
different age mosaics and low densities,
with a definite bitterbrush component
(Johnson et al. 2008, p. 21). However, an
on-the-ground assessment of the
butterfly habitat in 2009 by Sarina
Jepsen of the Xerces Society for
Invertebrate Conservation indicates that
encroachment of lodgepole pine trees is
occurring (Xerces Society for
Invertebrate Conservation 2010, p. 10).
Neither the petition nor the information
in our files indicates the rate at which
lodgepole pine trees are encroaching
into the openings and meadows that
encompass the Leona’s little blue
butterfly habitat. However, we have
determined that the information
provided in the petition and in our files
concerning loss of open habitat
associated with the encroachment of
lodgepole pine trees does present
substantial information indicating that
the petitioned action may be warranted.

A review of the information provided
by the petition and within our files
indicates that The Klamath Tribe
intends to use controlled burns to
manage habitat similar to the Leona’s
little blue butterfly’s habitat (Johnson et
al. 2008, pp. 23-24). The Klamath
Forest Plan’s management of the Leona’s
little blue butterfly habitat is contingent
on the future authorization of funding
by the U.S. Congress to support The
Klamath Tribes’ purchase of the
Mazama Tree Farm property from
Cascade Timberlands, LLC. Until this
purchase occurs, there is no information
to indicate that Cascade Timberlands,
LLC, the current landowner, plans to
use fire to manage the Leona’s little blue
butterfly habitat. In addition, controlled
burns appear to have both negative and
positive effects on invertebrates
(Smallidge and Leopold 1997, p. 271;
Huntzinger 2003, p. 9; Black et al. 2009,
p- 2; Vogel et al. 2010, p. 672).
