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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 946

[Doc. No. AMS-FV-11-0024; FV11-946-3
FIR]

Irish Potatoes Grown in Washington;
Modifications of the Rules and
Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: The Department of
Agriculture is adopting, as a final rule,
without change, an interim rule that
extended the one-year suspension of the
minimum quality, maturity, pack,
marking, and inspection requirements
prescribed for russet potato varieties
under the Washington potato marketing
order for the 2011-2012 and subsequent
fiscal periods. The interim rule also
extended the reporting requirement for
russet potato handlers for the purpose of
obtaining information necessary for
administering the marketing order. This
change is expected to reduce overall
industry expenses and increase net
returns to producers and handlers while
allowing the industry the opportunity to
continue exploring alternative
marketing strategies.

DATES: Effective August 10, 2011.

FOR FURTHER INFORMATION CONTACT:
Teresa Hutchinson or Gary Olson,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, Telephone: (503) 326—
2724, Fax: (503) 326—7440, or E-mail:
Teresa.Hutchinson@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may obtain
information on complying with this and
other marketing order regulations by
viewing a guide at the following Web

site: http://www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide;
or by contacting Laurel May, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or E-mail:

Laurel. May@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
946, as amended (7 CFR part 946),
regulating the handling of Irish potatoes
grown in Washington, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

The handling of potatoes grown in
Washington is regulated by 7 CFR part
946. This rule continues in effect the
interim rule that extended the one-year
suspension of the order’s handling
regulation for russet potato varieties for
the 2011-2012 and subsequent fiscal
periods. This change also extended the
reporting requirement for russet potato
handlers to obtain information
necessary for the collection of
assessments and statistical data. This
change allows the Washington potato
industry to continue marketing russet
potatoes without regard to the minimum
quality, maturity, pack, marking, and
inspection requirements prescribed
under the Washington potato marketing
order.

In an interim rule published in the
Federal Register on May 13, 2011, and
effective on July 1, 2011, (76 FR 27850,
Doc. No. AMS-FV-11-0024, FV11-946—
3 IR), the introductory text of §§ 946.143
and 946.336 were amended by removing
text referring to the temporary
suspension and replacing it with text
referring to a permanent suspension.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are 43 handlers of Washington
potatoes subject to regulation under the
order (inclusive of the 33 russet potato
handlers) and approximately 267
producers in the regulated production
area. Small agricultural service firms are
defined by the Small Business
Administration (13 CFR 121.201) as
those having annual receipts of less than
$7,000,000, and small agricultural
producers are defined as those having
annual receipts of less than $750,000.

During the 2009-2010 fiscal period,
the Committee reports that 9,765,131
hundredweight of Washington potatoes
were shipped into the fresh market.
Based on average f.o.b. prices estimated
by the USDA’s Economic Research
Service and Committee data on
individual handler shipments, the
Committee estimates that 42, or
approximately 98 percent of the
handlers, had annual receipts of less
than $7,000,000.

In addition, based on information
provided by the National Agricultural
Statistics Service, the average producer
price for Washington potatoes for 2010
was $7.55 per hundredweight. The
average gross annual producer revenue
for each of the 267 Washington potato
producers is therefore calculated to be
approximately $276,130. In view of the
foregoing, the majority of Washington
potato producers and handlers may be
classified as small entities.

This rule continues in effect the
action that extended the one-year
suspension of the handling regulation
for russet potato varieties for the 2011—
2012 and subsequent fiscal periods.
This rule also continues in effect the
action that extended the reporting
requirement for russet potato handlers
to obtain information necessary to
administer the order. This change is
expected to reduce overall industry
expenses while providing the industry
with the opportunity to continue
exploring alternative marketing
strategies. This rule amends the
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introductory text in §§ 946.143 and
946.336. Authority for the change in the
order’s rules and regulations is provided
for in §§946.70 and 946.52,
respectively.

This action is not expected to increase
costs associated with the order
requirements. Rather, this action
represents a cost savings for handlers
and has the potential to increase
industry returns. This change extends
the one-year suspension of minimum
quality, maturity, pack, marking, and
inspection requirements indefinitely.
Though inspections will not be
mandated for russet potatoes handled
under the order, handlers may at their
discretion choose to have their potatoes
inspected. Handlers are thus able to
control costs—which are generally
passed on to producers—based on the
demands of their customers. The
opportunities and benefits of this rule
are equally available to all Washington
potato handlers and growers, regardless
of their size.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0178
(Vegetable and Specialty Crop
Marketing Orders). No changes in those
requirements as a result of this action
are necessary. Should any changes
become necessary, they would be
submitted to OMB for approval.

This change continues the monthly
reporting requirement for russet potato
handlers. The reports provide the
Committee with information necessary
to track shipments and collect
assessments. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies. In addition, USDA has
not identified any relevant Federal rules
that duplicate, overlap or conflict with
this rule.

Further, the Committee’s meeting was
widely publicized throughout the
Washington potato industry and all
interested persons were invited to
participate in Committee deliberations.
Like all Committee meetings, the
January 26, 2011, meeting was a public
meeting, and all entities, both large and
small, were able to express views on
this issue.

Comments on the interim rule were
required to be received on or before July
12, 2011. No comments were received.
Therefore, for the reasons given in the
interim rule, we are adopting the

interim rule as a final rule, without
change.

To view the interim rule, go to:
http:

//www.regulations.gov/
#!documentDetail,D=AMS-FV-11-0024-
0001.

This action also affirms information
contained in the interim rule concerning
Executive Orders 12866 and 12988, the
Paperwork Reduction Act (44 U.S.C.
Chapter 35), and the E-Gov Act (44
U.S.C. 101).

After consideration of all relevant
material presented, it is found that
finalizing the interim rule, without
change, as published in the Federal
Register (76 FR 27850, May 13, 2011)
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 946

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

Accordingly, the interim rule that
amended 7 CFR 946.143 and 946.336
and that was published at 76 FR 27850
on May 13, 2011, is adopted as a final
rule, without change.

Dated: August 3, 2011.
David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-20124 Filed 8—-8-11; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 520, 522, and 524
[Docket No. FDA-2011-N-0003]

New Animal Drugs; Change of
Sponsor; Moxidectin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor for three approved
new animal drug applications (NADAs)
for dosage form products containing
moxidectin from Fort Dodge Animal
Health, Division of Wyeth, a wholly
owned subsidiary of Pfizer, Inc., to
Boehringer Ingelheim Vetmedica, Inc.
DATES: This rule is effective August 9,
2011.

FOR FURTHER INFORMATION CONTACT:
Steven D. Vaughn, Center for Veterinary

Medicine (HFV-100), Food and Drug
Administration, 7520 Standish P1.,
Rockville, MD 20855, 240-276—8300, e-
mail: steven.vaughn@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Fort
Dodge Animal Health, Division of
Wyeth, a wholly owned subsidiary of
Pfizer, Inc., 235 East 42d St., New York,
NY 10017 has informed FDA that it has
transferred ownership of, and all rights
and interest in, the following three
approved NADAs for dosage form
products containing moxidectin to
Boehringer Ingelheim Vetmedica, Inc.,
2621 North Belt Highway, St. Joseph,
MO 64506-2002: NADA 141-099,
NADA 141-220, and NADA 141-247.
Accordingly, the Agency is amending
the regulations in 21 CFR parts 520, 522,
and 524 to reflect the transfer of
ownership.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-3808.

List of Subjects in 21 CFR Parts 520,
522, and 524

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 520, 522, and 524 are
amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2.In § 520.1454, revise paragraphs (b)
and (d) to read as follows:

§520.1454 Moxidectin solution.

* * * * *

(b) Sponsor. See No. 000010 in
§510.600(c) of this chapter.

* * * * *

(d) Special considerations. See
§500.25 of this chapter.

* * * * *

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 3. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 4.In §522.1450, redesignate
paragraph (d) as paragraph (e); add new
paragraph (d); and revise paragraph (b)
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and newly redesignated paragraphs
(e)(1) and (e)(3) to read as follows:

§522.1450 Moxidectin solution.

* * * * *

(b) Sponsor. See No. 000010 in
§510.600(c) of this chapter.

* * * * *

(d) Special considerations. See
§500.25 of this chapter.

(e) * *x %
(1) Amount. Administer 0.2 mg/kg of
body weight (0.2 mg/2.2 pound) as a

single, subcutaneous injection.
* * * * *

(3) Limitations. Do not slaughter cattle
within 21 days of treatment. Because a
withholding time for milk has not been
established, do not use in female dairy
cattle 20 months of age and older. A
withdrawal period has not been
established for pre-ruminating calves.
Do not use in calves to be processed for
veal.

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS

m 5. The authority citation for 21 CFR
part 524 continues to read as follows:

Authority: 21 U.S.C. 360b.

§524.1451 [Redesignated as §524.1450
and Amended]

m 6. Redesignate § 524.1451 as
§524.1450 and revise paragraphs (a),
(b), and (e)(1) to read as follows:

§524.1450 Moxidectin.

(a) Specifications. Each milliliter
contains 5 milligrams (mg) moxidectin
(0.5 percent solution).

(b) Sponsor. See No. 000010 in
§510.600(c) of this chapter.

* * * * *

(e) * *x %

(1) Amount. Administer topically 0.5
mg per kilogram of body weight.

* * * * *

Dated: August 3, 2011.
Elizabeth Rettie,
Deputy Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.
[FR Doc. 2011-20182 Filed 8-8—11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 866
[Docket No. FDA-2010-N-0429]

Immunology and Microbiology
Devices; Reclassification of the Herpes
Simplex Virus Serological Assay
Device

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
special controls for the herpes simplex
virus (HSV) serological assay device
type, which is classified as class II
(special controls). These device types
are devices that consist of antigens and
antisera used in various serological tests
to identify antibodies to herpes simplex
virus in serum, and the devices that
consist of herpes simplex virus antisera
conjugated with a fluorescent dye
(immunofluorescent assays) used to
identify herpes simplex virus directly
from clinical specimens or tissue
culture isolates derived from clinical
specimens.

DATES: This rule is effective September
8, 2011.

FOR FURTHER INFORMATION CONTACT: Haja
Sittana El Mubarak, Center for Devices
and Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg 66, Rm. 5519, Silver Spring,
MD 20993-0002, 301-796—6193.

SUPPLEMENTARY INFORMATION:

I. Regulatory Authorities

The Federal Food, Drug, and Cosmetic
Act (the FD&C Act) (21 U.S.C. 301 et
seq.), as amended by the Medical Device
Amendments of 1976 (the 1976
amendments) (Pub. L. 94-295), Safe
Medical Devices Act (SMDA) (Pub. L.
101-629), Food and Drug
Administration Modernization Act
(FDAMA) (Pub. L. 105-115), and the
Medical Device User Fee and
Modernization Act (MDUFMA) (Pub. L.
107-250), established a comprehensive
system for the regulation of medical
devices intended for human use.
Section 513 of the FD&C Act (21 U.S.C.
360c) established three categories
(classes) of devices, defined by the
regulatory controls needed to provide
reasonable assurance of their safety and
effectiveness. The three categories of
devices are class I (general controls),
class II (special controls), and class III
(premarket approval).

Under section 513 of the FD&C Act,
FDA refers to devices that were in
commercial distribution before May 28,
1976 (the date of enactment of the 1976
amendments), as preamendments
devices. FDA classifies these devices
after it takes the following steps: (1)
Receives a recommendation from a
device classification panel (an FDA
advisory committee); (2) publishes the
panel’s recommendation for comment,
along with a proposed regulation
classifying the device; and (3) publishes
a final regulation classifying the device.
FDA has classified most
preamendments devices under these
procedures.

Devices that were not in commercial
distribution before May 28, 1976,
generally referred to as postamendments
devices are classified automatically by
statute (section 513(f) of the FD&C Act)
into class III without any FDA
rulemaking process. Those devices
remain in class IIT until FDA does the
following: (1) Reclassifies the device
into class I or II; (2) issues an order
classifying the device into class I or II
in accordance with section 513(f)(2) of
the FD&C Act; or (3) issues an order
finding the device to be substantially
equivalent, in accordance with section
513(i) of the FD&C Act, to a legally
marketed device that has been classified
into class I or class II. The agency
determines whether new devices are
substantially equivalent to previously
marketed devices by means of
premarket notification procedures in
section 510(k) of the FD&C Act (21
U.S.C. 360(k)) and 21 CFR part 807 of
the regulations.

Under the 1976 amendments, class II
devices were defined as devices for
which there was insufficient
information to show that general
controls themselves would provide
reasonable assurance of safety and
effectiveness, but for which there was
sufficient information to establish
performance standards to provide such
assurance. SMDA broadened the
definition of class II devices to mean
those devices for which the general
controls by themselves are insufficient
to provide reasonable assurance of
safety and effectiveness, but for which
there is sufficient information to
establish special controls to provide
such assurance, including performance
standards, postmarket surveillance,
patient registries, development and
dissemination of guidelines,
recommendations, and any other
appropriate actions the agency deems
necessary (section 513(a)(1)(B) of the
FD&C Act).

Elsewhere in this issue of the Federal
Register, FDA is announcing the
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availability of the revised guidance
document entitled “Class II Special
Controls Guidance Document: Herpes
Simplex Virus Types 1 and 2
Serological Assays” that will serve as
the special control for the device.
Because FDA is amending the special
control for this device type, the agency
is publishing the final rule that
designates the revised guidance
document as the special control for HSV
serological devices.

II. Regulatory Background of the Device

As a preamendments device, HSV 1
and 2 serological assays were classified
into class Il in a final rule in the
Federal Register of November 9, 1982
(47 FR 50823) following the receipt of
a classification recommendation from a
classification panel and the issuance of
a proposed rule as required by section
513(b) of the FD&C Act. In the Federal
Register of April 3, 2007 (72 FR 15829),
FDA published a final rule to reclassify
HSV 1 and 2 serological assays into
class II. These assays are used as an aid
in the clinical laboratory diagnosis of
diseases caused by HSV 1 and 2. FDA
identified the guidance document
entitled ““Class II Special Controls
Guidance Document: Herpes Simplex
Virus Types 1 and 2 Serological Assays”
as the special control. Since April 3,
2007, FDA believed it had become
aware of sufficient additional safety and
efficacy profile information to justify
revision of the special controls to better
provide assurance of the safety and
effectiveness of the device. Accordingly,
in the Federal Register of September 28,
2010 (75 FR 59670), FDA issued a
proposed rule to amend the special
controls guidance for the device and
replace it with a new guidance of the
same name. FDA invited interested
persons to comment on the proposed
rule by November 29, 2010. No
comments germane to this rule were
received by the agency.

III. Summary of the Reasons for
Revising Special Controls

The final rule revises the special
controls for HSV 1 and 2 serological
assays because the new special controls,
in addition to general controls, provide
reasonable assurance of the safety and
effectiveness of the device. FDA
believes there is sufficient additional
safety and efficacy profile information
to justify this revision of the special
controls to better provide such
assurance. We revised the existing
guidance by rewriting the method
comparison section and the sample
selection inclusion and exclusion
criteria section. The revisions defined
and differentiated the required studies

and the study populations for the
assessment of the safety and
effectiveness of the different types of
HSV1 and HSV2 serological assays.
Additionally, we made several
corrections and clarifications
throughout the document to ensure
accuracy, consistency, and ease of
reading.

IV. Special Controls

In addition to general controls, FDA
believes that the revised guidance
document entitled “Class II Special
Controls Guidance Document: Herpes
Simplex Virus Types 1 and 2
Serological Assays” (the class II special
controls guidance document) is a
special control that is adequate to
address the risks to health associated
with the use of the device. FDA believes
that the revised class II special controls
guidance document, which incorporates
voluntary consensus standards and
describes labeling recommendations, in
addition to general controls, provides
reasonable assurance of the safety and
effectiveness of the device.

Following the effective date of this
final rule, any firm submitting a 510(k)
for HSV 1 and 2 serological assays will
need to address the issues covered in
the special controls guidance. However,
the firm need only show that its device
meets the recommendations of the
guidance or in some other way provides
equivalent assurances of safety and
effectiveness.

V. FDA’s Findings

As discussed previously in this
document, FDA believes HSV 1 and 2
serological assays should be classified
into class II because special controls, in
addition to general controls, provide
reasonable assurance of the safety and
effectiveness of the device and because
there is sufficient information to
establish special controls to provide
such assurance. FDA, therefore, is
finalizing the establishment of the
revised class II special controls
guidance document as a special control
for the device.

Section 510(m) of the FD&C Act
provides that a class II device may be
exempt from the premarket notification
requirements under section 510(k) of the
FD&C Act, if the agency determines that
premarket notification is not necessary
to provide reasonable assurance of the
safety and effectiveness of the device.
For this device, FDA believes that
premarket notification is necessary to
provide reasonable assurance of safety
and effectiveness and, therefore, is not
exempting the device from the
premarket notification requirements.

VI. Environmental Impact

The Agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VII. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866,
Executive Order 13563, the Regulatory
Flexibility Act (5 U.S.C. 601-612), and
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—4). Executive Orders
12866 and 13563 direct Agencies to
assess all costs and benefits of available
regulatory alternatives and, when
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Agency believes that this final rule is
not a significant regulatory action under
Executive Order 12866.

The Regulatory Flexibility Act
requires Agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because the changes to the
guidance are minimal, the Agency
certifies that the final rule will not have
a significant economic impact on a
substantial number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that Agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $136
million, using the most current (2010)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this final rule to result in any 1-year
expenditure that would meet or exceed
this amount.

The changes to the guidance include
adding specific recommendations on
appropriate comparators for tests for
antibodies and antigens, as well as
recommendations for sample selection
inclusion and exclusion criteria to
define the target populations for HSV 1
and HSV 2 serological assays. These
recommended changes increase the
usefulness of the guidance while
imposing a minimal burden.
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VIII. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. Section 4(a)
of the Executive order requires agencies
to “construe * * * a Federal statute to
preempt State law only where the
statute contains an express preemption
provision or there is some other clear
evidence that the Congress intended
preemption of State law, or where the
exercise of State authority conflicts with
the exercise of Federal authority under
the Federal statute.” Federal law
includes an express preemption
provision that preempts certain state
requirements ‘‘different from or in
addition to” certain Federal
requirements applicable to devices. 21
U.S.C. 360k; See Medtronic Inc., v. Lohr
518 U.S. 470 (1996); Riegel v.
Medtronic, Inc., 552 U.S. 312 (2008).
The special controls established by this
final rule create “requirements” for
specific medical devices under 21
U.S.C. 360k, even though products
sponsors have some flexibility in how
they meet those requirements. Cf.
Papike v. Tambrands, Inc., 107 F. 3d
737, 740-742 (9th Cir. 1991).

IX. Paperwork Reduction Act of 1995

This final rule contains no new
collections of information. Therefore,
clearance by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3501-3520) is not required. This final
rule establishes as special controls a
guidance document that refers to
currently approved collections of
information found in other FDA
regulations. These collections of
information are subject to review by
OMB under the PRA. The analysis of the
paperwork burden for the guidance
document is included in its notice of
availability.

List of Subjects in 21 CFR Part 866

Biologics, Laboratory, Medical
devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 866 is
amended as follows:

PART 866—IMMUNOLOGY AND
MICROBIOLOGY DEVICES

m 1. The authority citation for 21 CFR
part 866 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

m 2. Section 866.3305 is amended by
revising paragraph (b) to read as follows:

§866.3305 Herpes simplex virus
serological assays.
* * * * *

(b) Classification. Class II (special
controls). The device is classified as
class II (special controls). The special
control for the device is FDA’s revised
guidance document entitled “Class II
Special Controls Guidance Document:
Herpes Simplex Virus Types 1 and 2
Serological Assays.” For availability of
the guidance revised document, see
§866.1(e).

Dated: August 3, 2011.

Nancy K. Stade,

Deputy Director for Policy, Center for Devices
and Radiological Health.

[FR Doc. 2011-20115 Filed 8-8—11; 8:45 am]|
BILLING CODE 4160-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2011-0759]

Drawbridge Operation Regulations;
Long Island, New York Inland
Waterway From East Rockaway Inlet to
Shinnecock Canal, NY

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Loop Parkway
Bridge, mile 0.7, across Long Creek, and
the Captree State Parkway (Robert
Moses Causeway) Bridge, mile 30.7,
across the State Boat Channel, at Long
Island, New York. This deviation is
necessary to facilitate the 2011 March of
Dimes Motorcycle Run. The deviation
allows the two bridges listed above to
remain in the closed position during
this public event.

DATES: This deviation is effective from
10:51 a.m. through 1:49 p.m. on
September 25, 2011.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2011—
0759 and are available online at
http://www.regulations.gov, inserting
USCG-2011-0759 in the “Keyword”
box and then clicking “Search”. They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,

between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Ms. Judy Leung-Yee, Project
Officer, First Coast Guard District,
telephone (212) 668-7165, judy.k.leung-
yee@uscg.mil. If you have questions on
viewing the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—366—-9826.

SUPPLEMENTARY INFORMATION:

The Loop Parkway Bridge, mile 0.7,
across Long Creek has a vertical
clearance in the closed position of 21
feet at mean high water and 25 feet at
mean low water. The existing
drawbridge operation regulations are
listed at 33 CFR 117.799(f).

The Captree State Parkway (Robert
Moses Causeway) Bridge, mile 30.7,
across the State Boat Channel has a
vertical clearance in the closed position
of 29 feet at mean high water and 31 feet
at mean low water. The existing
drawbridge operation regulations are
listed at 33 CFR 117.799(i).

Long Creek and the State Boat
Channel both are both transited by
commercial fishing and recreational
vessel traffic.

The owner of the two bridges, the
State New York Department of
Transportation, requested bridge
closures to facilitate a public event, the
March of Dimes Charity Motorcycle
Run.

Under this temporary deviation the
Loop Parkway Bridge may remain in the
closed position from 10:51 a.m. through
11:49 a.m. and from 12:21 p.m. through
1:49 p.m. on September 25, 2011, and
the Captree State Parkway Bridge
(Robert Moses Causeway) may remain in
the closed position from 11 a.m. through
1 p.m. on September 25, 2011, to
facilitate a public event, the 2011 March
of Dimes Motorcycle Run.

Vessels that can pass under the closed
draws during each respective closure
may do so at any time.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: July 29, 2011.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 2011-20092 Filed 8-8—11; 8:45 am]
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0578]

RIN 1625-AA00

Safety Zone; Chicago Harbor, Navy
Pier Southeast, Chicago, IL

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Navy Pier Southeast Safety Zone in
Chicago Harbor from September 3, 2011
through September 24, 2011. This action
is necessary and intended to ensure
safety of life on the navigable waters of
the United States immediately prior to,
during, and immediately after fireworks
events. During the aforementioned
period, restrictions will be enforced
upon, and control movement of, vessels
in a specified area immediately prior to,
during, and immediately after fireworks
events. During the enforcement period,
no person or vessel may enter the safety
zones without permission of the Captain
of the Port, Sector Lake Michigan.
DATES: The regulations in 33 CFR
165.931 will be enforced at various
times and on various dates between 10
p.m. on September 3, 2011 to 10:30 p.m.
on September 24, 2011.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail BM1 Adam Kraft, Prevention
Department, Coast Guard Sector Lake
Michigan, Milwaukee, WI at 414-747—
7154, e-mail Adam.D.Kraft@uscg.mil.
SUPPLEMENTARY INFORMATION:

The Coast Guard will enforce the
Safety Zone; Chicago Harbor, Navy Pier
Southeast, Chicago, IL listed in 33 CFR
165.931 for the following events:

(1) Navy Pier Fireworks; on September
3, 2011 from 10 p.m. through 10:30
p-m.; on September 17, 2011 from 8:45
p.m. through 9:15 p.m.; and on
September 24, 2011 from 8:45 p.m.
through 9:15 p.m.

All vessels must obtain permission
from the Captain of the Port, Sector Lake
Michigan, or his or her on-scene
representative to enter, move within or
exit the safety zone. Vessels and persons
granted permission to enter the safety
zone shall obey all lawful orders or
directions of the Captain of the Port,
Sector Lake Michigan, or his or her on-
scene representative. While within a
safety zone, all vessels shall operate at
the minimum speed necessary to
maintain a safe course.

This notice is issued under authority
of 33 CFR 165.931 and 5 U.S.C. 552 (a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of these enforcement
periods via broadcast Notice to Mariners
or Local Notice to Mariners. The
Captain of the Port, Sector Lake
Michigan, will issue a Broadcast Notice
to Mariners notifying the public when
enforcement of the safety zone
established by this section is suspended.
If the Captain of the Port, Sector Lake
Michigan, determines that the safety
zone need not be enforced for the full
duration stated in this notice, he or she
may use a Broadcast Notice to Mariners
to grant general permission to enter the
safety zone. The Captain of the Port,
Sector Lake Michigan, or his or her on-
scene representative may be contacted
via VHF Channel 16.

Dated: July 25, 2011.
M.W. Sibley,

Captain, U.S. Coast Guard, Captain of the
Port Lake Michigan.

[FR Doc. 2011-20090 Filed 8—-8—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0688]

RIN 1625-AA00

Safety Zones; August Fireworks

Displays and Swim Events in the
Captain of the Port New York Zone

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing four temporary safety zones
for marine events within the Coast
Guard Captain of the Port (COTP) New
York Zone for fireworks displays and
swim events. This action is necessary to
provide for the safety of life on
navigable waters during the events.
Entry into, transit through, mooring or
anchoring within these zones is
prohibited unless authorized by the
COTP New York.

DATES: This rule is effective in the CFR
on August 9, 2011 to 11:59 p.m. August
27, 2011. This rule is effective with
actual notice for purpose of enforcement
beginning at 12 p.m. August 6, 2011 to
11:59 p.m. August 27, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—

0688 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0688 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail LT Eunice James,
Coast Guard Sector New York
Waterways Management Division; 718—
3544163, e-mail
Eunice.A.James@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because any
delay encountered in this regulation’s
effective date by publishing a NPRM
would be contrary to public interest,
since immediate action is needed to
provide for the safety of life and
property on navigable waters from the
hazards associated with fireworks
including unexpected detonation and
burning debris; also immediate action is
needed to provide for the safety of life
and property on navigable waters from
the hazards associated with swimmers
in the water in or near navigable
channels. We spoke with each event
sponsor and each indicated they were
unable and unwilling to move their
event date to a later time. Sponsors for
the Ocean Breeze Fishing Pier Fireworks
Display stated they are unwilling to
reschedule this event because it is being
held in conjunction with a
prescheduled concert sponsored by the
Staten Island Borough President’s
Office. Changing the date would cause
numerous cancelations and hurt small
businesses. Rescheduling would not be
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a viable option because the event venue,
venders, and artists have fully booked
summer schedules making rescheduling
nearly impossible. Sponsors for the
Annual Newburgh to Beacon Swim,
Swim Across America, and the Rose
Pintoff Centennial Swim stated they are
unwilling to reschedule these events
because the dates of each swim event
were chosen based on optimal tide,
current, and weather conditions needed
to promote the safety of swim
participants. In addition, any change to
the dates of the events would cause
economic hardship on the marine event
sponsors, negatively impacting other
activities being held in conjunction with
these events, potentially cause
numerous event participant
cancellations, and create unsafe event
conditions.

Additionally, due to the dangers
posed by the pyrotechnics used in
fireworks displays and the hazards
associated with swim events, the safety
zones are necessary to provide for the
safety of event participants, spectator
crafts, and other vessels operating near
the event areas. For the safety concerns
noted, it is in the public interest to have
this regulation in effect during these
events.

These fireworks displays and swim
events are all reoccurring marine events
with a proposed permanent rule
currently in a public comment period
under docket number USCG-2010-1001
titled, Special Local Regulations and
Safety Zones; Recurring Events in
Captain of the Port New York Zone.
Additionally, the Coast Guard has
ordered safety zones or special local
regulations for all of these areas for past
events and has not received public
comments or concerns regarding
establishment of waterways restrictions.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The rule must become
effective on the dates specified in Table
1 and Table 2 in order to provide for the
safety of the public including spectators
and vessels operating in the area near
these events. Delaying the effective date
of this rule until after 30 days have
elapsed after publication is impractical
and would expose spectators, vessels,
and other property to the hazards
associated with these marine events.

Basis and Purpose

The legal basis for the temporary rule
is 33 U.S.C. 1226, 1231, 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191,
195; Public Law 107—295, 116 Stat.
2064; and Department of Homeland
Security Delegation No. 0170.1, which

collectively authorize the Coast Guard
to define safety zones.

The fireworks display and swim
events are being held during the month
of August on the navigable waters
within the COTP New York Zone. In the
past, the Coast Guard has established
safety zones for these events on a case
by case basis to ensure the protection of
the maritime public and event
participants from the hazards associated
with these events. The Coast Guard has
not received public comments or
concerns regarding the impact to
waterway traffic from these events.

This temporary final rule will apprise
the public in a timely manner through
publication in the Federal Register.

These events pose significant risk to
participants, spectators and the
maritime public because of hazardous
conditions associated with fireworks
displays and swim events. These
temporary safety zones are necessary to
ensure the safety of participants,
spectators and vessels.

Discussion of Rule

This rule establishes temporary safety
zones on the waters of the COTP New
York zone. These temporary safety
zones will encompass various locations,
listed in Table 1 and Table 2 below.

All persons and vessels shall comply
with the instructions of the COTP New
York or the designated on-scene
representative. Entry into, transiting, or
anchoring within the temporary safety
zones are prohibited unless authorized
by the COTP New York, or the
designated representative. The COTP
New York or the designated
representative may be reached on VHF
Channel 16.

Because large numbers of spectator
vessels are expected to congregate
around the location of these events, the
regulated areas are needed to protect
both spectators and participants from
the safety hazards created by fireworks
displays and swimmers in the water.
During the enforcement period of the
regulated areas, persons and vessels are
prohibited from entering, transiting
through, remaining, anchoring or
mooring within the zone unless
specifically authorized by the COTP or
the designated representatives. The
Coast Guard may be assisted by other
federal, state and local agencies in the
enforcement of these regulated areas.

The Coast Guard determined that
these regulated areas will not have a
significant impact on vessel traffic due
to their temporary nature and limited
size and the fact that vessels are allowed
to transit the navigable waters outside of
the regulated areas. Additionally, the
Coast Guard has ordered safety zones for

all of these four areas for past events
and has not received public comments
or concerns regarding the impact to
waterway traffic from events.

Advanced public notifications will
also be made to the local maritime
community by the Local Notice to
Mariners as well as Broadcast Notice to
Mariners.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, as
supplemented by Executive Order
13563, Regulatory Planning and Review,
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order.

The Coast Guard’s implementation of
these temporary safety zones will be of
short duration and designed to
minimize the impact to vessel traffic on
the navigable waters. These safety zones
will only be enforced for a short
duration. Furthermore, vessels may be
authorized to transit the zones with
permission of the COTP New York or
the designated on-scene representative.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners and operators of
vessels intending to transit or anchor in
a portion of the navigable waterway in
the vicinity of these marine events
during the effective period.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons: Vessel traffic can
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safely transit around these safety zones
or through the zones with permission of
the COTP New York or the designated
on-scene representative. Before the
effective period, we will issue maritime
advisories widely available to users of
the waterway. This rule will be in effect
for a short duration at various times
from August 06, 2011 until August 27,
2011.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888-reg—fair (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we

do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these

standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of temporary
safety zones. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
Public Law 107-295, 116 Stat. 2064;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T01-0688 to read as
follows:

§165.T01-0688 Safety Zones; August
Fireworks Displays and Swim Events in the
Captain of the Port New York Zone.

(a) Regulations. The general
regulations contained in 33 CFR 165.23
as well as the following regulations
apply to the fireworks displays and
swim events listed in Table 1 and Table
2 of §165.T01-0688. These regulations
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will be enforced for the duration of each
event. Notifications of exact dates and
times of the enforcement period will be
made to the local maritime community
through the Local Notice to Mariners,
and Broadcast Notice to Mariners. First
Coast Guard District Local Notice to
Mariners can be found at http://
WWW.navcen.uscg.govy/.

(b) Definitions. The following
definitions apply to this section:

(1) Designated Representative. A
“designated representative” is any Coast
Guard commissioned, warrant or petty
officer of the U.S. Coast Guard who has
been designated by the COTP, Sector
New York to act on his or her behalf.
The designated representative may be
on an official patrol vessel or may be on
shore and will communicate with
vessels via VHF—FM radio or loudhailer.
In addition, members of the Coast Guard
Auxiliary may be present to inform
vessel operators of this regulation.

(2) Official patrol vessels. Official
patrol vessels may consist of any Coast

Guard, Coast Guard Auxiliary, state, or
local law enforcement vessels assigned
or approved by the COTP.

(3) Spectators. All persons and vessels
not registered with the event sponsor as
participants or official patrol vessels.

(c) Vessel operators desiring to enter
or operate within the regulated areas
shall contact the COTP or the
designated representative via VHF
channel 16 or 718—354—4353 (Sector
New York command center) to obtain
permission to do so.

(d) Spectators or other vessels shall
not anchor, block, loiter, or impede the
transit of event participants or official
patrol vessels in the regulated areas
during the effective dates and times, or
dates and times as modified through the
Local Notice to Mariners, unless
authorized by COTP or designated on-
scene representative.

(e) Upon being hailed by a U.S. Coast
Guard vessel or the designated
representative, by siren, radio, flashing
light or other means, the operator of the
vessel shall proceed as directed. Failure

TABLE 1 OF §165.T01-0688

to comply with a lawful direction may
result in expulsion from the area,
citation for failure to comply, or both.

(f) The COTP or the designated
representative may delay or terminate
any marine event in this subpart at any
time it is deemed necessary to ensure
the safety of life or property.

(g) The regulated area for all fireworks
displays listed in Table 1 is that area of
navigable waters within a 360 yard
radius of the launch platform or launch
site for each fireworks display, unless
otherwise noted in Table 1 or modified
in USCG First District Local Notice to
Mariners at: http://
WWW.Nnavcen.uscg.govy/.

(h) Fireworks barges used in these
locations will also have a sign on their
port and starboard side labeled
“Fireworks—Stay Away”’. This sign will
consist of 10 inch high by 1.5 inch wide
red lettering on a white background.
Shore sites used in these locations will
display a sign labeled ‘‘Fireworks—Stay
Away” with the same dimensions.

1.0

New York Harbor

1.1 Ocean Breeze Fishing Pier, Staten Island Safety

Zone.

Date: August 26, 2011.

Time: 8:30 p.m. to 10 p.m.

Rain Date: August 27, 2011.

Launch site: A barge located in approximate position 40°34'46.3” N

074°04’02.0” W (NAD 1983), approximately 1150 yards west of Hoffman Is-
land. This Safety Zone is a 360-yard radius from the barge.

TABLE 2 OF §165.T01-0688

1.0

Western Long Island Sound

1.1 Swim Across America

e Date: August 13, 2011.
Rain Date: NA.
e Time: 6 am.to 11 a.m.

e Location site: Participants will swim from Larchmont, New York to Glen

Cove, New York.

pating swimmer.

This Safety Zone includes all waters within a 100-yard radius of each partici-

2.0

Hudson River

21 Newburgh Beacon Swim

e Date: August 6, 2011.
Rain Date: August 7, 2011.
Time: 1 p.m. to 3 p.m.

Rain Date Time: 2 p.m. to 4 p.m.
Location site: Participants will cross the Hudson River between Newburgh

and Beacon, New York approximately 1300 yards south of the Newburgh-

Beacon Bridge.

pating swimmer.

This Safety Zone includes all waters within a 100-yard radius of each partici-

2.2 Rose Pitonof Swim

o Date: August 13, 2011.
e Rain Date: NA.
e Time: 8 a.m. to 8 p.m.

e Location: Participants will swim between Manhattan, New York and the
shore of Coney Island, New York transiting through the Upper New York
Bay, under the Verrazano-Narrows Bridge and south in the Lower New York
Bay. The route direction is determined by the predicted tide state and direc-
tion of current on the scheduled day of the event.
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TABLE 2 OF § 165.T01-0688—Continued

e This Safety Zone includes all waters within a 100-yard radius of each partici-

pating swimmer.

Dated: July 25, 2011.
G.P. Hitchen,

Captain, U.S. Coast Guard, Captain of the
Port New York (Acting).

[FR Doc. 2011-20093 Filed 8—-8—11; 8:45 am]
BILLING CODE 9110-04-P

POSTAL SERVICE
39 CFR PART 111

Domestic Mail Manual; Incorporation
by Reference

AGENCY: Postal Service™,
ACTION: Final rule.

SUMMARY: The Postal Service announces
the issuance of DMM 300, dated July 5,
2011, of the Mailing Standards of the
United States Postal Service, Domestic
Mail Manual (DMM®), and its
incorporation by reference in the Code
of Federal Regulations.

DATES: Effective Date: This final rule is
effective on August 9, 2011. The
incorporation by reference of Issue 300,

July 5, 2011, of the DMM is approved
by the Director of the Federal Register
as of August 9, 2011.

FOR FURTHER INFORMATION CONTACT:
Lizbeth Dobbins (202) 268—3789.
SUPPLEMENTARY INFORMATION: The most
recent Issue 300 of the Domestic Mail
Manual (DMM) was issued on July 5,
2011. This Issue of the DMM contains
all Postal Service domestic mailing
standards. This issue continues to: (1)
Increase the user’s ability to find
information; (2) increase confidence that
users have found all the information
they need; and (3) reduce the need to
consult multiple chapters of the Manual
to locate necessary information. Issue
300, dated July 5, 2011, set forth specific
changes, such as new standards
throughout the DMM to support the
standards and mail preparation changes
implemented since the May 11, 2009
version.

Changes to mailing standards will
continue to be published through
Federal Register notices and the Postal
Bulletin, and will appear in the next
online version available via the Postal

Explorer® Web site at: http://
pe.usps.com.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Incorporation by reference.

In view of the considerations
discussed above, the Postal Service
hereby amends 39 CFR Part 111 as
follows:

PART 111—GENERAL INFORMATION
ON POSTAL SERVICE

m 1. The authority citation for 39 CFR
Part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301—
307; 18 U.S.C. 1692-1737; 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—
3219, 3403-3406, 3621, 3622, 3626, 3632,
3633, and 5001.

m 2. Amend § 111.3(f) by adding the
following new entry at the end of the
table: § 111.3 Amendments to the
Mailing Standards of the United States

Postal Service, Domestic Mail Manual.
* * * * *

(f)* * %

Transmittal letter for issue Dated Federal Register publication
ISSUE 300 ..ot s May 7, 2008 .......ooeiiiiieiiiee e 73 FR 25508
Issue 300 .... May 11, 2009 75 FR 31702
DMM 300 ... July 5, 2011 [Insert FR citation for this Final Rule].

m 3. Amend § 111.4 by removing “June
4,2010” and adding “August 9, 2011.”

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 2011-20078 Filed 8—8—11; 8:45 am]
BILLING CODE 7710-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R4-ES—-2011-0027; MO
92210-0-0008 B2]

RIN 1018-AV85

Endangered and Threatened Wildlife
and Plants; Endangered Status for the
Cumberland Darter, Rush Darter,
Yellowcheek Darter, Chucky Madtom,
and Laurel Dace

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), determine
endangered status for the Cumberland
darter (Etheostoma susanae), rush darter
(Etheostoma phytophilum), yellowcheek
darter (Etheostoma moorei), chucky

madtom (Noturus crypticus), and laurel
dace (Chrosomus saylori) under the
Endangered Species Act of 1973, as
amended (Act). This final rule
implements the Federal protections
provided by the Act for these species
throughout their ranges, including
Cumberland darter in Kentucky and
Tennessee, rush darter in Alabama,
yellowcheek darter in Arkansas, and
chucky madtom and laurel dace in
Tennessee. We intend to propose
critical habitat in an upcoming
rulemaking, which is expected within
the next few months.

DATES: This rule becomes effective
September 8, 2011.

ADDRESSES: This final rule is available
on the Internet at http://
www.regulations.gov at Docket No.
FWS—-R4-ES-2010-0027. Comments
and materials received, as well as
supporting documentation used in the
preparation of this rule, will be
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available for public inspection, by
appointment, during normal business
hours at: U.S. Fish and Wildlife Service,
Tennessee Ecological Services Field
Office, 446 Neal Street, Cookeville, TN
38501; telephone 931-528-6481;
facsimile 931-528-7075.

FOR FURTHER INFORMATION CONTACT: For
information regarding the Cumberland
darter, contact Lee Andrews, Field
Supervisor, U.S. Fish and Wildlife
Service, Kentucky Ecological Services
Field Office, J.C. Watts Federal
Building, 330 W. Broadway Rm. 265,
Frankfort, KY 40601; telephone 502—
695-0468; facsimile 502-695-1024.

For information regarding the rush
darter, contact Stephen Ricks, Field
Supervisor, U.S. Fish and Wildlife
Service, Mississippi Ecological Services
Field Office, 6578 Dogwood View
Parkway, Suite A, Jackson, MS 39213;
telephone 601-965-4900; facsimile
601-965—4340 or Bill Pearson, Field
Supervisor, U.S. Fish and Wildlife
Service, Alabama Ecological Services
Field Office, 1208—-B Main Street,
Daphne, AL 36526; telephone 251-441—
5181; fax 251-441-6222.

For information regarding the
yellowcheek darter, contact Jim Boggs,
Field Supervisor, U.S. Fish and Wildlife
Service, Arkansas Ecological Services
Field Office, 110 South Amity Road,
Suite 300, Conway, AR 72032;

telephone 501-513-4470; facsimile
501-513—4480.

For information regarding the chucky
madtom and laurel dace, contact Mary
Jennings, Field Supervisor, U.S. Fish
and Wildlife Service, Tennessee
Ecological Services Field Office, 446
Neal Street, Cookeville, TN 38501;
telephone 931-528-6481; facsimile
931-528-7075.

If you use a telecommunications
device for the deaf (TDD), call the
Federal Information Relay Service
(FIRS) at 800—877—-8339.

SUPPLEMENTARY INFORMATION:
Background

This document consists of a final rule
to list the Cumberland darter
(Etheostoma susanae), rush darter
(Etheostoma phytophilum), yellowcheek
darter (Etheostoma moorei), chucky
madtom (Noturus crypticus), and laurel
dace (Chrosomus saylori) as endangered
under the Endangered Species Act of
1973, as amended (16 U.S.C. 1531 et
seq.) (Act). The Act requires that we
identify species of wildlife and plants
that are endangered or threatened, based
on the best available scientific and
commercial information. As defined in
section 3 of the Act, an endangered
species is any species which is in
danger of extinction throughout all or a
significant portion of its range, and a

threatened species is any species which
is likely to become an endangered
species within the foreseeable future
throughout all or a significant portion of
its range.

Through the Federal rulemaking
process, we add species that meet these
definitions to the List of Endangered
and Threatened Wildlife at 50 CFR
17.11 or the List of Endangered and
Threatened Plants at 50 CFR 17.12. As
part of this program, we maintain a list
of species that we regard as candidates
for listing. We call this list the
Candidate Notice of Review (CNOR). A
candidate species is one for which we
have on file sufficient information on
biological vulnerability and threats to
support a proposal to list as endangered
or threatened, but for which preparation
and publication of a proposal is
precluded by higher priority listing
actions. We may identify a species as a
candidate for listing based on an
evaluation of its status that we
conducted on our own initiative, or as
a result of making a finding on a
petition to list a species that listing is
warranted but precluded by other higher
priority listing action. Table 1 includes
the citation information for the CNORs
mentioned in the following paragraphs,
which discuss the previous candidate
status of each of the five species being
listed as endangered in this rule.

TABLE 1—FEDERAL REGISTER CITATION INFORMATION FOR CERTAIN CANDIDATE NOTICES OF REVIEW ISSUED BY THE
U.S. FISH AND WILDLIFE SERVICE SINCE 1985

Year

Federal Register
volume and page
number

Date of publication
in the
Federal Register

50 FR 37958
54 FR 554 .......
56 FR 58804 ...
59 FR 58982
61 FR 7596
64 FR 57533 ...
66 FR 54807 ......
67 FR 40657 ......
69 FR 24875 ......
70 FR 24869 ......
71 FR 53755 ......
72 FR 69034 ......
73 FR 75176 ......
74 FR 57804 ......
75 FR 69222

September 18, 1985.
January 6, 1989.
November 21, 1991.
November 15, 1994.
February 28, 1996.
October 25, 1999.
October 30, 2001.
June 13, 2002.

May 4, 2004.

May 11, 2005.
September 12, 2006.
December 6, 2007.
December 10, 2008.
November 9, 2009.
November 10, 2010.

Previous Federal Action
Cumberland Darter

The Cumberland darter was first
identified as a candidate for listing in
the 1985 CNOR. It was assigned a
Category 2 status, which was given to
those species for which the Service
possessed information indicating that
proposing to list as endangered or

threatened was possibly appropriate,
but for which conclusive data on
biological vulnerability and threat was
not currently available to support
proposed rules. The Cumberland darter
retained the Category 2 status in the
1989, 1991, and 1994 CNORs.
Assigning categories to candidate
species was discontinued in 1996, and
only species for which the Service had

sufficient information on biological
vulnerability and threats to support
issuance of a proposed rule were
regarded as candidate species.
Candidate species were also assigned
listing priority numbers based on
immediacy and the magnitude of threat,
as well as their taxonomic status. In the
1999, 2001, 2002, and 2004 CNORs, the
Cumberland darter was identified as a
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listing priority 6 candidate species. We
published a petition finding for
Cumberland darter in the 2005 CNOR in
response to a petition received on May
11, 2004, stating the darter would retain
a listing priority of 6.

In the 2006 CNOR, we changed the
listing priority number for Cumberland
darter from 6 to 5, because it was
formally described as a distinct species.
Based on new molecular evidence, the
subspecies Etheostoma nigrum susanae
was elevated to specific status,
Etheostoma susanae. In the 2007, 2008,
2009, and 2010 CNORs, the Cumberland
darter retained a listing priority of 5. On
June 24, 2010 (75 FR 36035) we
published a proposed rule to list the
Cumberland darter as endangered.

Rush Darter

We first identified the rush darter as
a candidate for listing in the 2002
CNOR. The rush darter was assigned a
listing priority number of 5. In the 2004
CNOR, the rush darter retained a listing
priority number of 5. We published a
petition finding for rush darter in the
2005 CNOR in response to a petition
received on May 11, 2004, stating the
darter would retain a listing priority of
5.

In 2006, we changed the listing
priority number of the rush darter from
5 to 2 based on the imminent threat of
water quality deterioration (i.e.,
increased sedimentation due to
urbanization, road maintenance, and
silviculture practices). In the 2007,
2008, 2009, and 2010 CNORs, the rush
darter retained a listing priority of 2. We
proposed to list the rush darter as
endangered on June 24, 2010 (75 FR
36035).

Yellowcheek Darter

We first identified the yellowcheek
darter as a candidate for listing in the
2001 CNOR with a listing priority of 2.
The yellowcheek darter retained a
listing priority number of 2 in the 2002
and 2004 CNORs. We published a
petition finding for yellowcheek darter
in the 2005 CNOR in response to a
petition received on May 11, 2004,
stating the darter would retain a listing
priority of 2.

In the 2006, 2007, 2008, 2009, and
2010 CNORs, the yellowcheek darter
retained a listing priority of 2. The
yellowcheek darter is covered by a 2007
programmatic Candidate Conservation
Agreement with Assurances (71 FR
53129) that covers the entire range of
the species. We proposed to list the
yellowcheek darter as endangered on
June 24, 2010 (75 FR 36035).

Chucky Madtom

We first identified the chucky
madtom as a candidate for listing in the
1994 CNOR with a Category 2 status. In
the 2002 and 2004 CNORs, the chucky
madtom was identified as a listing
priority 2 candidate species. We
published a petition finding for chucky
madtom in the 2005 CNOR in response
to a petition received on May 11, 2004,
stating the madtom would retain a
listing priority of 2. In the 2006, 2007,
2008, 2009, and 2010 CNORs, the
chucky madtom retained a listing
priority of 2.

In 1994, the chucky madtom was first
added to the candidate list as Noturus
sp. Subsequently, and based on
morphological and molecular evidence,
the chucky madtom was formally
described as a distinct species, Noturus
crypticus (Burr et al. 2005). We
included this new information in the
2006 CNOR. We proposed to list the
chucky madtom as endangered on June
24, 2010 (75 FR 36035).

Laurel Dace

We first identified the laurel dace as
a new candidate for listing in the 2007
CNOR. New candidates are those taxa
for which we have sufficient
information on biological vulnerability
and threats to support preparation of a
listing proposal, but for which
development of a listing regulation is
precluded by other higher priority
listing activities.

In the 2007 CNOR, we assigned the
laurel dace a listing priority of 5. The
laurel dace retained a listing priority of
5 in the 2008, 2009, and 2010 CNORs.
We proposed to list the laurel dace as
endangered on June 24, 2010 (75 FR
36035).

Species Information
Cumberland Darter

The Cumberland darter (Etheostoma
(Boleosoma) susanae (Jordan and
Swain)) is a medium-sized member of
the fish tribe Etheostomatini (family
Percidae) that reaches over 5.5
centimeters (cm) (2 inches (in)) standard
length (SL) (length from tip of snout to
start of the caudal peduncle (slender
region extending from behind the anal
fin to the base of the caudal fin)) (Etnier
and Starnes 1993, p. 512). The species
has a straw-yellow background body
color with brown markings that form six
evenly spaced dorsal (back) saddles and
a series of X-, C-, or W-shaped markings
on its sides (Etnier and Starnes 1993, p.
510). During spawning season, the
overall body color of breeding males
darkens, and the side markings become

obscure or appear as a series of blotches
(Etnier and Starnes 1993, p. 510).

The Cumberland darter was first
described as Boleosoma susanae by
Jordan and Swain (1883, pp. 249-250)
from tributaries of the Clear Fork of the
Cumberland River, Kentucky.
Subsequent studies by Kuhne (1939, p.
92) and Cole (1967, p. 29) formerly
recognized the taxon as a subspecies
(Etheostoma nigrum susanae) of E. n.
nigrum (Johnny darter). Starnes and
Starnes (1979, p. 427) clarified the
subspecific status of the Cumberland
darter, differentiating it from the Johnny
darter by several diagnostic
characteristics. Strange (1998, p. 101)
elevated E. n. susanae to full species
status based on analyses of
mitochondrial DNA for E. n. susanae
and E. n. nigrum.

The Cumberland darter inhabits pools
or shallow runs of low- to moderate-
gradient sections of streams with stable
sand, silt, or sand-covered bedrock
substrates (O’Bara 1988, pp. 10-11;
O’Bara 1991, p. 10; Thomas 2007, p. 4).
Thomas (2007, p. 4) did not encounter
the species in high-gradient sections of
streams or areas dominated by cobble or
boulder substrates. Thomas (2007, p. 4)
reported that streams inhabited by
Cumberland darters were second to
fourth order, with widths ranging from
4 to 9 meters (m) (11 to 30 feet (ft)) and
depths ranging from 20 to 76 cm (8 to
30 in).

Little is known regarding the
reproductive habits of the Cumberland
darter. Thomas (2007, p. 4) reported the
collection of males in breeding
condition in April and May, with water
temperatures ranging from 15 to 18
degrees Celsius (°C) (59 to 64 degrees
Fahrenheit (°F)). Extensive searches by
Thomas (2007, p. 4) produced no
evidence of nests or eggs at these sites.
Species commonly associated with the
Cumberland darter during surveys by
Thomas (2007, pp. 4-5) were creek chub
(Semotilus atromaculatus), northern
hogsucker (Hypentelium nigricans),
stripetail darter (E. kennicotti), and
Cumberland arrow darter (E. sagitta
sagitta). Feeding habits are unknown
but are likely similar to that of the
closely related species, the Johnny
darter (E. nigrum). Johnny darters are
sight feeders, with prey items consisting
of midge larvae, mayfly nymphs,
caddisfly larvae, and microcrustaceans
(Etnier and Starnes 1993, p. 511).
Thomas (2007, p. 5) collected
individuals of the Federally threatened
blackside dace (Chrosomus
cumberlandensis), from three streams
that also supported Cumberland darters.

The Cumberland darter is endemic to
the upper Cumberland River system
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above Cumberland Falls in Kentucky
and Tennessee (O’Bara 1988, p. 1;
O’Bara 1991, p. 9; Etnier and Starnes
1993, p. 511). The earliest known
collections of the species were made by
Jordan and Swain (1883, pp. 249-250),
who recorded it as abundant in
tributaries of Clear Fork of the
Cumberland River, Kentucky. The
species was later reported from Gum
Fork, Scott County, Tennessee, by
Shoup and Peyton (1940, p. 11), and
seven additional tributaries of the
Cumberland River by Burr and Warren
(1986, p. 310). More exhaustive surveys
by O’Bara (1988, p. 6; 1991, pp. 9-10)
and Laudermilk and Cicerello (1998; pp.
83-233, 303—408) determined that the
Cumberland darter was restricted to
short reaches of 20 small streams (23
sites) in the upper Cumberland River
system in Whitley and McCreary
Counties, Kentucky, and Campbell and
Scott Counties, Tennessee. These
studies suggested the extirpation of the
species from Little Wolf Creek in
Whitley County, Kentucky, and Gum
Fork in Scott County, Tennessee.
Preliminary reports of disjunct
populations in the Poor Fork
Cumberland River and Martins Fork in
Letcher and Harlan Counties, Kentucky
(Starnes and Starnes 1979, p. 427;
O’Bara 1988, p. 6; O’Bara 1991, pp. 9-
10), were evaluated genetically and
determined to be the Johnny darter
(Strange 1998, p. 101).

Thomas (2007, p. 3) provided the
most recent information on status and
distribution of the species through
completion of a range-wide status
assessment in the upper Cumberland
River drainage in Kentucky. Between
June 2005 and April 2007, a total of 47
sites were sampled qualitatively in the
upper Cumberland River drainage. All
Kentucky sites with historic records
were surveyed (20 sites), as well as 27
others having potentially suitable
habitat. Surveys by Thomas (2007, p. 3)
produced a total of 51 specimens from
13 localities (12 streams). Only one of
the localities represented a new
occurrence record for the species.

In 2008, the Kentucky Department of
Fish and Wildlife Resources (KDFWR)
initiated a propagation and
reintroduction project for the
Cumberland darter in the upper
Cumberland River drainage (Thomas et
al. 2010, p. 107). Utilizing State Wildlife
Grant funds from the Service, KDFWR
worked cooperatively with Conservation
Fisheries, Inc. (CFI) of Knoxville,
Tennessee, to develop captive
propagation protocols for the species
and to produce juvenile Cumberland
darters that could be reintroduced
within the species’ historic range. Cogur

Fork, a tributary to Indian Creek in
McCreary County, Kentucky, was
chosen by KDFWR as a suitable
reintroduction site. Cumberland darters
were released into Cogur Fork in August
2009 and September 2010. Surveys in
November 2010 resulted in recaptures of
individuals released in 2009 and 2010,
as well as captures of four individuals
without tags (possibly native
individuals) (Thomas pers. comm.
2010). Based on these results, it appears
that reintroduction efforts have been
effective, with Cumberland darters
persisting within Cogur Fork since 2009.
Furthermore, captures of untagged
individuals in 2009 and 2010 suggest
that Cogur Fork also supports a small,
native population of the species.

Currently, the Cumberland darter is
known from 15 localities in a total of 13
streams in Kentucky (McCreary and
Whitley Counties) and Tennessee
(Campbell and Scott Counties). All 15
extant occurrences of the Cumberland
darter are restricted to short stream
reaches, with the majority believed to be
restricted to less than 1.6 kilometers
(km) (1 mile (mi)) of stream (O’Bara
1991, pp. 9-10; Thomas 2007, p. 3).
These occurrences are thought to form
six population clusters (Bunches Creek,
Indian Creek, Marsh Creek, Jellico
Creek, Clear Fork, and Youngs Creek),
which are geographically separated from
one another by an average distance of
30.5 stream km (19 stream mi) (O’Bara
1988, p. 12; O’Bara 1991, p. 10; Thomas
2007, p. 3). Based on collection efforts
by O’Bara (1991, pp. 9-10), Laudermilk
and Cicerello (1998; pp. 83-233, 303—
408), and Thomas (2007, p. 3), the
species appears to be extirpated from 11
historical collection sites and a total of
9 streams: Cumberland River mainstem,
near the mouth of Bunches Creek and
Cumberland Falls (Whitley County);
Sanders Creek (Whitley County); Brier
Creek (Whitley County); Kilburn Fork of
Indian Creek (McCreary County); Bridge
Fork (McCreary County); Marsh Creek,
near mouth of Big Branch and Caddell
Branch (McCreary County); Cal Creek
(McCreary County); Little Wolf Creek
(Whitley County); and Gum Fork (Scott
County). No population estimates or
status trends are available for the
Cumberland darter; however, survey
results by Thomas (2007, p. 3) suggest
that the species is uncommon or occurs
in low densities across its range
(Thomas 2007, p. 3).

The Cumberland darter is ranked by
the Kentucky State Nature Preserves
Commission (KSNPC) (2009, p. 38) and
the Tennessee Department of
Environment and Conservation (TDEC)
(2009, p. 53) as a G1G2S1 species:
critically imperiled or imperiled

globally and critically imperiled in
Kentucky and Tennessee. The KDFWR
State Wildlife Action Plan identified the
Cumberland darter as a species of
Greatest Conservation Need (GCN) and
identified several top conservation
actions for it and other species in its
Aquatic Guild (Upland Headwater
Streams in Pools), including:
Acquisition or conservation easements
for critical habitat, development of
financial incentives to protect riparian
(land adjacent to stream channel)
corridors, development and
implementation of best management
practices, and restoration of degraded
habitats through various State and
Federal programs (KDFWR 2005, p.
2.2.2). The Cumberland darter is
designated as a Tier 1 GCN species in
the Tennessee Comprehensive Wildlife
Conservation Strategy (CWCS) (TWRA
2005, pp. 44, 49).

Rush Darter

The rush darter (Etheostoma
phytophilum) is a medium-sized darter
in the family Percidae, tribe
Etheostomatini, and subgenus
Fuscatelum. The species reaches an
average size of 5 cm (2 in) SL (Bart and
Taylor 1999, p. 28; Johnston and Kleiner
2001, p. 3). The rush darter was
described by Bart and Taylor in 1999
(pp. 27-33), and is closely related to the
goldstripe darter (E. parvipinne), a drab-
colored species with a thin golden stripe
along the lateral line (canal along the
side of a fish with sensory capabilities)
that is surrounded by heavily mottled or
stippled sides (Shaw 1996, p. 85).
However, the distinct golden stripe
characteristic of goldstripe darters is not
well developed in rush darters (Bart and
Taylor 1999, p. 29). Also, the brown
pigment on the sides of the rush darter
is usually not as intense as in the
goldstripe darter. Other characteristics
of the rush darter are described in Bart
and Taylor (1999, p. 28).

Rush darters have been collected from
various habitats (Stiles and Mills 2008,
pp. 1-4; Bart 2002, p. 1; Johnston and
Kleiner 2001, pp. 3—4; Stiles and
Blanchard 2001, pp. 1-4; Bart and
Taylor 1999, p. 32), including root
masses of emergent vegetation along the
margins of spring-fed streams in very
shallow, clear, cool, and flowing water;
and from both small clumps and dense
stands of bur reed (Sparganium sp.),
coontail (Ceratophyllum sp.), watercress
(Nasturtium officinale), and rush
(Juncus sp.) in streams with substrates
of silt, sand, sand and silt, muck and
sand or some gravel with sand, and
bedrock. Rush darters appear to prefer
springs and spring-fed reaches of
relatively low-gradient small streams,
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which are generally influenced by
springs (Stiles and Mills 2008, pp. 1-4;
Fluker et al. 2007, p. 1; Bart 2002, p. 1;
Johnston and Kleiner 2001, pp. 3—4;
Stiles and Blanchard 2001, pp. 1-4; Bart
and Taylor 1999, p. 32). Rush darters
have also been collected in wetland
pools (Stiles and Mills 2008; pp. 2-3).
Water depth at collection sites ranged
from 3.0 cm to 0.5 m (0.1 ft to 1.6 ft),
with moderate water velocity in riffles
and no flow or low flow in pools. Rush
darters have not been found in higher
gradient streams with bedrock
substrates and sparse vegetation (Stiles
and Mills 2008, pp. 1-4; Bart 2002, p.

1; Johnston and Kleiner 2001, pp. 3—4;
Stiles and Blanchard 2001, pp. 1-4; Bart
and Taylor 1999, p. 32).

Stiles and Mills (2008, p. 2) found
gravid rush darter females in February
and fry (newly hatched larval fish) in
late April from a wetland pool in the
Mill Creek watershed (Winston County,
Alabama). These pools act as nursery
areas for the fry (Stiles and Mills 2008,
p. 5). While little is known specifically
about the life history of the rush darter,
this information is available for the
goldstripe darter, a related species in the
Etheostoma genus. Spawning of the
goldstripe darter in Alabama occurs
from mid-March through June (Mettee et
al. 1996, p. 655). Preferred food items
for the goldstripe darter include midge
larvae, mayfly nymphs, blackfly larvae,
beetles, and microcrustaceans (Mettee et
al. 1996, p. 655). The lifespan of the
goldstripe darter is estimated to be 2 to
3 years.

The rush darter currently has a
restricted distribution (Johnston and
Kleiner 2001, p. 1). All rush darter
populations are located above the Fall
Line (the inland boundary of the Coastal
Plain physiographic region) and in other
“highland regions’” where topography
and elevation changes are observed
presenting a barrier for fish movement
(Boshung and Mayden 2004, p. 18) in
the Black Warrior River drainage in
portions of the Appalachian Plateau and
Valley and Ridge physiographic
provinces of Alabama (Boshung and
Mayden 2004, pp. 16—17; Warren et al.
2000, pp. 9, 10, 24). The closely related
goldstripe darter in Alabama occurs
essentially below the Fall Line in all
major systems except the Coosa system
(Boshung and Mayden 2004, p. 550).
Reports of goldstripe darters from the
1960s and 1970s in Winston and
Jefferson Counties, Alabama (Caldwell
1965, pp. 13—14; Barclay 1971, p. 38;
Dycus and Howell 1974, pp. 21-24;
Mettee et al. 1989, pp. 13, 61, 64), which
are above the Fall Line, were made prior
to the description of the rush darter, but

are now considered to be rush darters
(Kuhajda pers. comm. 2008).

Historically, rush darters have been
found in three distinct watersheds in
Alabama: Doe Branch, Wildcat Branch,
and Mill Creek of the Clear Creek
drainage in Winston County; an
unnamed spring run of Beaver Creek
and Penny Springs of the Turkey Creek
drainage in Jefferson County; and Cove
Spring (Little Cove Creek system) and
Bristow Creek of the Locust Fork
drainage in Etowah County. Fluker et al.
(2007, p. 10) suggests that the unique
topographic and geologic influences in
the three distinct population groups
likely produced different selective
pressures, genetic isolation, genetic
drift, and divergence during the species’
evolution.

Currently, the three rush darter
populations occur in the same
watersheds but in a more limited
distribution. One population is located
in Wildcat Branch and Mill Creek in the
Clear Creek drainage in Winston County
(Johnston and Kleiner 2001, p. 4; Stiles
and Mills 2008, pp. 1-3); the second is
located in an unnamed spring run to
Beaver Creek, portions of Beaver Creek,
and an unnamed tributary to Turkey
Creek in the Turkey Creek drainage in
Jefferson County (Stiles and Blanchard
2001, p. 2; Drennen pers. obsv. 2006—
2010; Kuhajda pers. comm. 2009); and
the third is in the Little Cove Creek
drainage (Bart and Taylor 1999, p. 28;
Bart 2002, p. 7; Kuhajda pers. comm.
2008-2009; Spadgenski pers. comm.
2008-2009).

Rush darter populations are separated
from each other geographically, and
individual rush darters are only
sporadically collected at a particular site
within their range. Where it occurs, the
rush darter is apparently an uncommon
species that is usually collected in low
numbers (compiled from Bart and
Taylor 1999, pp. 31-32; Johnston and
Kleiner 2001, pp. 2—4; Stiles and
Blanchard 2001, pp. 1-4; Johnston 2003,
pp. 1-3; Stiles and Mills 2008, pp. 1-

3; Rakes pers. comm. 2010; Drennen
pers. obsv. 2006—2010; Kuhajda pers.
comm. 2009); however, there are no
population estimates at this time.

Cumulatively, the rush darter is only
known from localized collection sites
within approximately 14.5 km (9 mi) of
streams in the Clear Creek; Little Cove
and Bristow Creek; and Turkey Creek
drainages in Winston, Etowah, and
Jefferson Counties, respectively.
Currently, about 3 km (2 mi) of stream,
or about 22 percent of the rush darter’s
known range, is not occupied.

Within the Clear Creek drainage, the
rush darter has been collected in
Wildcat Branch, Mill Creek, and Doe

Creek, which represents about 13 km (9
mi) of stream or about 89 percent of the
species’ total cumulative range. Recent
surveys (Stiles and Mills 2008, pp. 1-4;
Johnston and Kleiner 2001, p. 3) have
failed to document the absence of the
rush darter in Doe Creek, indicating a
potential reduction of the species’
known range within the Clear Creek
drainage by about 3 km (2 mi) of stream
or 22 percent. However, rush darters
were collected in 2005, 2008, and 2009
in the Little Cove Creek drainage (Cove
Spring run), after a 30 year period of not
finding the species. This rediscovery of
the species confirms the continued
existence of the species in Etowah
County and Cove Spring. However, the
Little Cove Creek drainage constitutes
an increase of only 0.05 km (0.02 mi) of
occupied stream habitat or a 0.22
percent addition to the total range of the
species. No collections of the species
have occurred at Bristow Creek since
1997. Bristow Creek has since been
channelized (straightened and deepened
to increase water velocity). In the
Turkey Creek drainage, rush darters
have been collected sporadically within
Penny Springs and at the type locality
for the species (an unnamed spring run
in Jefferson County, Alabama) (Bart and
Taylor 1999, pp. 28, 33). However, the
rush darter is likely extirpated from
Penny and Tapawingo Springs due to
introductions of the watercress darter
(E. nuchale) (George et al. 2009, p. 532).
The species can still be found in
portions of an unnamed tributary of
Beaver Creek and an unnamed spring to
Beaver Creek (Kuhajda pers. comm.
2009). This area contains about 1.6 km
(1 mi) of occupied stream habitat or
approximately 11 percent of the rush
darter’s total range.

The rush darter is ranked by the
Alabama Department of Conservation
and Natural Resources (ADCNR)
(Wildlife and Freshwater Fisheries
Division, ADCNR 2005) as a P1G1S1
species signifying its rarity in Alabama
and its status as critically imperiled
globally. It is also considered a species
of GCN by the State (Bart 2004, p. 193).
The rush darter has a High Priority
Conservation Actions Needed and Key
Partnership Opportunities ranking of
“CA 6,” the highest of any fish species
listed. The State Wildlife Action Plan
states that the species consists of
disjoint populations and information is
needed to determine genetic structuring
within the populations (Wildlife and
Freshwater Fisheries Division, ADCNR
2005). Conservation Actions for the
species may require population
augmentation or reintroduction of the
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species to suitable habitats to maintain
viability.
Yellowcheek Darter

The yellowcheek darter (Etheostoma
moorei) is a small and laterally-
compressed fish that attains a maximum
SL of about 6.4 cm (2.5 in), and has a
moderately sharp snout, deep body, and
deep caudal peduncle (Raney and
Suttkus 1964, p. 130). The back and
sides are grayish brown, often with
darker brown saddles and lateral bars.
Breeding males are brightly colored
with a bright blue or brilliant turquoise
throat and breast and a light-green belly,
while breeding females possess orange
and red-orange spots but are not brightly
colored (Robison and Buchanan 1988,
pp. 427-429).

First collected in 1959 from the Devils
Fork Little Red River, Cleburne County,
Arkansas, this species was eventually
described by Raney and Suttkus in
1964, using 228 specimens from the
Middle, South, and Devils Forks of the
Little Red River (Devils Fork, Turkey
Fork, and Beech Fork represent one
stream with three different names and
are subsequently referred to in this rule
as “Devils Fork™). Wood (1996, p. 305)
verified the taxonomic status of the
yellowcheek darter within the subgenus
Nothonotus. Complete taxonomy for the
species is family Percidae, subfamily
Percinae, tribe Etheostomatini, genus
Etheostoma, subgenus Nothonotus and
E. tippecanoe species group (Wood
1996, p. 307). The yellowcheek darter is
one of only two members of the
subgenus Nothonotus known to occur
west of the Mississippi River.

The yellowcheek darter inhabits high-
gradient headwater tributaries with
clear water; permanent flow; moderate
to strong riffles; and gravel, rubble, and
boulder substrates (Robison and
Buchanan 1988, p. 429). Yellowcheek
darter prey items include aquatic fly
larvae, stonefly larvae, mayfly nymphs,
and caddisfly larvae (McDaniel 1984, p.
56).

Male and female yellowcheek darters
reach sexual maturity at 1 year of age,
and maximum lifespan is around 5
years (McDaniel 1984, pp. 25, 76).
Spawning occurs from late May through
June in the swift to moderately swift
portions of riffles, often around or under
the largest substrate particles (McDaniel
1984, p. 82), although brooding females
have been found at the head of riffles in
smaller gravel substrate (Wine et al.
2000, p. 3). During nonspawning
months, there is a general movement to
portions of the riffle with smaller
substrate, such as gravel or cobble, and
less turbulence (Robison and Harp 1981,
p. 3). Weston and Johnson (2005, p. 24)

observed that the yellowcheek darter
moved very little during a 1-year
migration study. It was noted that the
yellowcheek darter appears to be a
relatively nonmobile species, with 19 of
22 recaptured darters found within 9 m
(29.5 ft) of their original capture
position after periods of several months.
A number of life-history characteristics
including courtship patterns, specific
spawning behaviors, egg deposition
sites, number of eggs per nest, degree of
nest protection by males, and degree of
territoriality are unknown at this time;
however, researchers have suggested
that the yellowcheek darter deposits
eggs on the undersides of large rubble in
swift water (McDaniel 1984, p. 82).
Wine and Blumenshine (2002, p. 10)
noted that, during laboratory spawning,
female yellowcheek darters bury
themselves in fine gravel or sand
substrates (often behind large cobble or
boulders) with only their heads and
caudal fin exposed. A male yellowcheek
darter will then position upstream of the
buried female and fertilize her eggs as
she releases them in a vibrating motion.
Clutch size and nest defense behavior
were not observed.

The yellowcheek darter is endemic to
the Devils, Middle, South, and Archey
Forks of the Little Red River and
mainstem Little Red River in Cleburne,
Searcy, Stone, and Van Buren Counties,
Arkansas (Robison and Buchanan 1988,
p. 429). In 1962, the construction of a
dam on the Little Red River to create
Greers Ferry Reservoir impounded
much of the range of this species,
including the lower reaches of Devils
Fork, Middle Fork, South Fork, and
portions of the mainstem Little Red
River, thus extirpating the species from
these reaches. Yellowcheek darter was
also extirpated from the Little Red River
downstream of Greers Ferry Reservoir
due to cold tailwater releases. The lake
flooded optimal habitat for the species,
and caused the genetic isolation of
populations (McDaniel 1984, p. 1). The
yellowcheek darter was known to
historically occur in portions of these
streams that maintained permanent
year-round flows.

In the 1978-1981 study by Robison
and Harp (1981, pp. 15-16),
yellowcheek darter occurred in greatest
numbers in the Middle and South Forks
of the Little Red River, with populations
estimated at 36,000 and 13,500
individuals, respectively, while
populations in both Devils Fork and
Archey Fork were estimated at
approximately 10,000 individuals
(Robison and Harp 1981, pp. 5-11).
During this study, the four forks of the
Little Red River supported an estimated
yellowcheek darter population of 60,000

individuals, and the species was
considered the most abundant riffle fish
present (Robison and Harp 1981, p. 14).
Extensive sampling of the first two
tributaries of the Little Red River below
Greers Ferry Dam (both named Big
Creek) failed to find any yellowcheek
darters, and no darters were found in
immediately adjacent watersheds
(Robison and Harp 1981, p. 5).

Two subsequent studies have failed to
observe yellowcheek darters in the
Turkey Fork reach of the Devils Fork
Little Red River (Wine et al. 2000, p. 9;
Wine and Blumenshine 2002, p. 11),
since four individuals were last
collected by Arkansas State University
(ASU) researchers in 1999 (Mitchell et
al. 2002, p. 129). They have been
observed downstream within that
system in the Beech Fork reach, where
flows are more permanent. The reach
downstream of Raccoon Creek is
influenced by inundation from Greers
Ferry Reservoir and no longer supports
yellowcheek darter. The U.S. Army
Corps of Engineers channelized
approximately 5.6 km (3.5 mi) of the
lower Archey and South Forks Little
Red River within the city limits of
Clinton, Arkansas, in 1985 for flood
control purposes. Yellowcheek darter
has not been collected within this reach
since channelization. The yellowcheek
darter inhabits most of its historical
range not currently affected by Greers
Ferry Lake, although in greatly reduced
numbers in the Middle, South, Archey,
and Devils Forks of the Little Red River.

While collecting specimens for the
1999 genetic study, ASU researchers
discovered that the yellowcheek darter
was no longer the most abundant riffle
fish and was more difficult to find
throughout its historical range (Wine et
al. 2000, p. 2). Because optimal habitat
had been destroyed by the creation of
Greers Ferry Lake, yellowcheek darters
were confined to upper stream reaches
with lower summer flow, smaller
substrate particle size, and reduced
gradient. A thorough status survey
conducted in 2000 found the
yellowcheek darter in three of four
historically occupied forks in greatly
reduced numbers (Wine et al. 2000, p.
9). Populations in the Middle Fork were
estimated at approximately 6,000
individuals, the South Fork at 2,300,
and the Archey Fork at 2,000.
Yellowcheek darter was not collected
from the Devils Fork. Fish community
composition was similar from 1978—
1981 and 2000 studies, but the
proportion of yellowcheek darter
declined from approximately 28 percent
to 6 percent of the overall composition.
Fish known to coexist with yellowcheek
darter include the rainbow darter (E.
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caeruleum) and greenside darter (E.
blennioides), which can use pool
habitats during periods of low flow, as
evidenced by the collection of these two
species from pools during
electroshocking activities.
Electroshocking has not revealed
yellowcheek darter in pools, suggesting
perhaps that they are unable to tolerate
pool conditions (deep, slow-moving
water usually devoid of cobble
substrate). An inability to use pools
during low flows would make them
much more vulnerable to seasonal
fluctuations in flows that reduce riffle
habitat. As a result, researchers have
suggested that yellowcheek darter
declines are more likely a species rather
than community phenomenon (Wine et
al. 2000, p. 11).

Weston and Johnson (2005, p. 22)
estimated yellowcheek darter
populations within the Middle Fork to
be between 15,000 and 40,000
individuals, and between 13,000 and
17,000 individuals in the South Fork.
Such increases since the 2000 status
survey would indicate remarkable
adaptability to changing environmental
conditions. However, it should be noted
that estimates were based upon mark/
recapture estimates using the Jolly-Seber
method, which requires high numbers
of recaptured specimens for accurate
estimations. Recaptures were extremely
low during that study; therefore,
population estimates were highly
variable and confidence in the resulting
estimates is low.

The yellowcheek darter is ranked by
the Arkansas Natural Heritage
Commission (ANHC) (2007, pp. 2—118)
as an S1G1 species: extremely rare in
Arkansas, and critically imperiled
globally. The Arkansas Game and Fish
Commission’s (AGFC) Wildlife Action
Plan describes the yellowcheek darter as
a critically imperiled species with
declining populations (AGFC 2005, pp.
452—-454).

Chucky Madtom

The chucky madtom (Noturus
crypticus) is a small catfish (family
Ictaluridae), with the largest specimen
measuring 6.5 cm (2.6 in) SL (Burr et al.
2005, p. 795). Burr et al. (2005)
described the chucky madtom,
confirming previous analyses (Burr and
Eisenhour 1994), which indicated that
the chucky madtom is a unique species,
a member of the Rabida subgenus (i.e.,
the “mottled” or “saddled” madtoms),
and a member of the Noturus elegans
species complex (i.e., N. elegans, N.
albater, N. fasciatus, and N. trautmani)
outlined by Taylor (1969 in Grady and
LeGrande 1992). A robust madtom, the
chucky madtom body is wide at the

pectoral fin origins, greater than 23
percent of the SL. The back contains
three dark, nearly black blotches ending
abruptly above the lateral midline of the
body, with a moderately contrasting,
oval, pale saddle in front of each blotch
(Burr et al. 2005, p. 795).

The chucky madtom is a rare catfish
known from only 15 specimens
collected from two Tennessee streams.
A lone individual was collected in 1940
from Dunn Creek (a Little Pigeon River
tributary) in Sevier County, and 14
specimens have been encountered since
1991 in Little Chucky Creek (a
Nolichucky River tributary) in Greene
County, Tennessee. Only 3 chucky
madtom individuals have been
encountered since 2000; 1 in 2000 (Lang
et al. 2001, p. 2) and 2 in 2004 (CFI
2008, unpublished data), despite
surveys that have been conducted in
both historical localities at least twice a
year since 2000 (Rakes and Shute 2004,
pp. 2-3; Weber and Layzer 2007, p. 4;
CFI 2008, unpublished data). In
addition, several streams in the
Nolichucky, Holston, and French Broad
River watersheds of the upper
Tennessee River basin, which are
similar in size and character to Little
Chucky Creek, have been surveyed with
no success (Burr and Eisenhour 1994,
pp- 1-2; Shute et al. 1997, p. 5; Lang et
al. 2001, pp. 2-3; Rakes and Shute 2004,
p- 1). Conservation Fisheries, Inc. did
not find chucky madtoms in 2007 after
attempting new sampling techniques
(e.g., PVC “jug” traps) (CFI 2008,
unpublished data).

Originally, museum specimens
collected from the Roaring River in
Tennessee (Cumberland River drainage)
and from Piney Creek, West Fork Flint
River, and the Paint Rock River system
in Alabama (Tennessee River drainage)
were first identified and catalogued as
Noturus elegans species complex and
thought to be chucky madtoms. The
Roaring River, Piney Creek, and West
Fork Flint River specimens are now
considered to be a member of the N.
elegans group, but have not been
assigned to a species. While the
specimens from the Paint Rock River
system share typical anal ray counts
with the chucky madtom, they lack the
distinctive cheek characteristics, differ
in pelvic ray counts, and are
intermediately shaped between the
chucky and saddled madtoms (V.
fasciatus) with respect to body width as
a proportion of SL (Burr et al. 2005, p.
796). Thus, the Little Chucky and Dunn
Creek forms are the only forms that are
recognized as chucky madtoms.

All of the specimens collected in
Little Chucky Creek have been found in
stream runs with slow to moderate

current over pea gravel, cobble, or slab-
rock substrates (Burr and Eisenhour
1994, p. 2). Habitat of these types is
sparse in Little Chucky Creek, and the
stream affords little loose, rocky cover
suitable for madtoms (Shute et al. 1997,
p. 8). It is notable that intact riparian
buffers are present in the locations
where chucky madtoms have been
found (Shute et al. 1997, p. 9).

No studies to determine the life
history and behavior of this species
have been conducted. While nothing is
known specifically about chucky
madtom reproductive biology,
recruitment, growth and longevity, food
habits, or mobility, this information is
available for other similar members of
the Noturus group. The least madtom
(N. hildebrandi) may reach sexual
maturity at 1 or more years of age (i.e.,
during their second summer) (Mayden
and Walsh 1984, p. 351). Only the
largest females of Ozark madtom (V.
albater) were found to be sexually
mature, and males were found to be
sexually mature primarily within the
second age class (Mayden et al. 1980, p.
339), though, a single large male of the
first age class showed evidence of
sexual maturity (Mayden et al. 1980, p.
339). The breeding season of the least
and smoky madtoms (N. baileyi) is
primarily during June through July,
though development of breeding
condition is initiated as early as April
in least madtom and May in smoky
madtom (Mayden and Walsh 1984, p.
353; Dinkins and Shute 1996, p. 56).
Fecundity varied among the species for
which data were available; however, it
should be noted that fecundity in
madtoms is generally lower in
comparison to other North American
freshwater fishes (Breder and Rosen
1966 in Dinkins and Shute 1996, p. 58).
Dinkins and Shute (1996, p. 58)
commented that for smoky madtom the
combination of relatively large egg size
and high level of parental care given to
the fertilized eggs and larvae reduce
early mortality and, therefore, the need
to produce a large number of young.

Both smoky and elegant madtoms (NN.
elegans) were found to nest under flat
rocks at or near the head of riffles
(Dinkins and Shute 1996, p. 56; Burr
and Dimmick 1981, p. 116). Shallow
pools were also used by the smoky
madtom, which was observed to select
rocks of larger dimension for nesting
than were used for shelter during other
times of year (Dinkins and Shute 1996,
p. 56). Single madtoms were found to
guard nests in smoky and elegant
madtoms, a behavior also exhibited by
Ozark and least madtoms (Dinkins and
Shute 1996, p. 56; Burr and Dimmick
1981, p. 116; Mayden et al. 1980, p. 337;
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Mayden and Walsh 1984, p. 357). Males
of these species were the nest guardians
and many were found to have empty
stomachs suggesting that they do not
feed during nest guarding, which can
last as long as 3 weeks.

Conservation Fisheries, Inc. had one
male chucky madtom in captivity from
2004 through 2008. However, based on
information from other members of this
genus for which longevity data are
available, least and smoky madtoms, it
is unlikely that chucky madtoms can
survive this long in the wild. The
shorter lived of these, least madtom,
reached a maximum age of 18 months,
though most individuals lived little
more than 12 months, dying soon after
reproducing (Mayden and Walsh 1984,
p. 351). Based on length-frequency
distributions, smoky madtoms exhibited
a lifespan of 2 years, with two cohorts
present in a given year (Dinkins and
Shute 1996, p. 53). Collection of two age
classes together provided evidence that
life expectancy exceeds 1 year in the
pygmy madtom (N. stanauli) (Etnier and
Jenkins 1980, p. 20). The Ozark madtom
lives as long as 3 years (Mayden et al.
1980, p. 337).

Chucky madtom prey items are
unknown; however, least madtom prey
items include midge larvae, caddisfly
larvae, stonefly larvae, and mayfly
nymphs (Mayden and Walsh 1984, p.
339). In smoky madtoms, mayfly
nymphs comprised 70.7 percent of
stomach contents analyzed; fly,
mosquitoe, midge, and gnat larvae 2.4
percent; caddisfly larvae 4.4 percent;
and stonefly larvae 1.0 percent (Dinkins
and Shute 1996, p. 61). Significant
daytime feeding was observed in smoky
madtoms.

Dinkins and Shute (1996, p. 50) found
smoky madtoms underneath slabrocks
in swift to moderate current during May
to early November. Habitat use shifted
to shallow pools over the course of a 1-
week period, coinciding with a drop in
water temperature to 7 or 8 °C (45 to 46
°F), and persisted from early November
to May. Eisenhour et al. (1996, p. 43)
collected saddled madtoms in gravel,
cobble, and slab-rock substrates in riffle
habitats with depths ranging from 0.1 to
0.3 m (0.3 to 1.0 ft). Based on their
limited number of observations,
Eisenhour et al. (1996, p. 43)
hypothesized that saddled madtoms
occupy riffles and runs in the daylight
hours and then move to pools at night
and during crepuscular hours (dawn
and dusk) to feed.

The current range of the chucky
madtom is believed to be restricted to an
approximately 3-km (1.8-mi) reach of
Little Chucky Creek in Greene County,
Tennessee. Because this species was

also collected from Dunn Creek, a
stream that is in a different watershed
and physiographic province than Little
Chucky Creek, it is likely that the
historic range of the chucky madtom
encompassed a wider area in the Ridge
and Valley and the Blue Ridge
physiographic provinces in Tennessee
than is demonstrated by its current
distribution. A survey for the chucky
madtom in Dunn Creek in 1996 was not
successful at locating the species (Shute
et al. 1997, p. 8). The Dunn Creek
population may be extirpated (Shute et
al. 1997, p. 6; Burr et al. 2005, p. 797),
because adequate habitat and a diverse
fish community were present at the time
of the surveys, but no chucky madtoms
were found. There are no population
size estimates or status trends for the
chucky madtom due to low numbers
and only sporadic collections of
specimens.

The chucky madtom is ranked by the
TDEC (2009, p. 58) as an S1G1 species:
extremely rare in Tennessee, and
critically imperiled globally. The
chucky madtom is designated as a Tier
1 GCN species in the Tennessee CWCS
(TWRA 2005, pp. 44, 49).

Laurel Dace

The laurel dace (Chrosomus saylori),
family Cyprinidae and subfamily
Leuciscinae, has two continuous black
lateral stripes and black pigment
covering the breast and underside of the
head of nuptial (breeding) males
(Skelton 2001, p. 120). The maximum
SL observed is 5.1 cm (2 in) (Skelton
2001, p. 124). While the belly, breast,
and lower half of the head are typically
a whitish-silvery color, at any time of
the year laurel dace may develop red
coloration below the lateral stripe that
extends from the base of the pectoral
fins to the base of the caudal fin
(Skelton 2001, p. 121).

Nuptial males often acquire brilliant
coloration during the breeding season,
as the two lateral stripes, breast, and
underside of head turn intensely black
and the entire ventral (lower/
abdominal) portion of the body,
contiguous with the lower black stripe
and black breast, becomes an intense
scarlet color. All of the fins acquire a
yellow color, which is most intense in
the paired fins and less intense in the
dorsal, anal, and caudal fins. Females
also develop most of these colors,
though of lesser intensity (Skelton 2001,
p. 121). Broadly rounded pectoral fins of
males are easily discerned from the
broadly pointed fins of females at any
time during the year.

Laurel dace have been most often
collected from pools or slow runs from
undercut banks or beneath slab

boulders, typically in first or second
order, clear, cool (maximum
temperature 26 °C or 78.8 °F) streams.
Substrates in streams where laurel dace
are found typically consist of a mixture
of cobble, rubble, and boulders, and the
streams tend to have a dense riparian
zone consisting largely of mountain
laurel (Skelton 2001, pp. 125-126).

Skelton (2001, p. 126) reported having
collected nuptial individuals from late
March until mid-June, though Call (pers.
obs. 2004) observed males in waning
nuptial color during surveys on July 22,
2004. Laurel dace may be a spawning
nest associate where syntopic (sharing
the same habitat) with nest-building
minnow species, as has been
documented in blackside dace (Starnes
and Starnes 1981, p. 366). Soddy Creek
is the only location in which Skelton
(2001, p. 126) has collected a nest-
building minnow with laurel dace.
Skelton (2001, p. 126) reports finding as
many as three year classes in some
collections of laurel dace, though
young-of-year fish are uncommon in
collections. Observations of three year
classes indicate that laurel dace live as
long as 3 years.

Laurel dace preferred prey items
include fly larvae, stonefly larvae, and
caddisfly larvae (Skelton 2001, p. 126).
Skelton observed that the morphological
feeding traits of laurel dace, including
large mouth, short digestive tract,
reduced number of pharyngeal (located
within the throat) teeth, and primitively
shaped basioccipital bone (bone that
articulates the vertebra), all of which are
consistent with a diet consisting largely
of animal material.

Laurel dace are known historically
from seven streams on the Walden
Ridge portion of the Cumberland
Plateau, where drainages generally
meander eastward before dropping
abruptly down the plateau escarpment
and draining into the Tennessee River.
Specifically, these seven streams occur
in three independent systems: Soddy
Creek; three streams that are part of the
Sale Creek system (the Horn and Laurel
branch tributaries to Rock Creek, and
the Cupp Creek tributary to Roaring
Creek); and three streams that are part
of the Piney River system (Young’s,
Moccasin, and Bumbee creeks). Strange
and Skelton (2005, p. 8) assessed the
genetic structure within populations of
laurel dace and, based on distribution of
genetic diversity among populations,
they recognized two genetically distinct
management units; (1) The southern
populations in Sale and Soddy Creeks,
and (2) the northern population in the
Piney River system.

Skelton (2001, p. 126) considered
collections by the Tennessee Valley
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Authority (TVA) during a rotenone
survey of Laurel Branch in 1976 to
represent laurel dace that were
misidentified as southern redbelly dace
(Chrosomus erythrogaster), as was found
to be true for specimens collected by
TVA from Horn Branch in 1976, but no
specimens are available for
confirmation. In 1991, and in four other
surveys (two in 1995, one in 1996, and
one in 2004), laurel dace were not
collected in Laurel Branch, leading
Skelton to the conclusion that laurel
dace have been extirpated from this
stream (Skelton 1997, p. 13; Skelton
2001, p. 126; Skelton pers. comm. 2009).
Skelton (pers. comm. 2009) also noted
that the site was impacted by silt.

The current distribution of laurel dace
comprises six of the seven streams that
were historically occupied; the species
is considered extirpated from Laurel
Branch (see above). In these six streams,
they are known to occupy reaches of
approximately 0.3 to 8 km (0.2 to 5 mi)
in length. The laurel dace is known
from a single reach in Soddy Creek, and
surveys in 2004 produced only a single,
juvenile laurel dace (Strange and
Skelton 2005, pp. 5-6 and Appendices
1 and 2). In Horn Branch, laurel dace are
known from approximately 900 m
(2,953 ft), but have become increasingly
difficult to collect (Skelton 1997, pp.
13-14). Skelton (1997, p. 14) reports
that minnow traps have been the most
successful method for collecting live
laurel dace from Horn Branch, as it is
difficult to electroshock the fish due to
in-stream rock formations and fallen
trees. Only a single juvenile was caught
in 2004 (Strange and Skelton 2005, p. 6).
A total of 19 laurel dace were collected
from Cupp Creek during 1995 and 1996
using an electroshocker (Skelton 1996,
p. 14). However, Skelton found no
laurel dace in this stream in 2004,
despite attempts to collect throughout
an approximately 700-m (2,297-ft) reach
(Strange and Skelton 2005, p. 6).

Laurel dace were initially found in
Young’s, Moccasin, and Bumbee creeks
in the Piney River system in 1996
(Skelton 1997, pp. 14-15). Sampling in
2004 led to the discovery of additional
laurel dace localities in Young’s and
Moccasin creeks, but the locality where
laurel dace were found in Young’s Creek
in 1996 was inaccessible due to the
presence of a locked gate (Strange and
Skelton 2005, p. 6-7). The new
localities were in the headwaters of
these two streams. Persistence of laurel
dace at the Bumbee Creek locality was
confirmed in 2004 by surveying from a
nearby road using binoculars. Direct
surveys were not possible because the
land had been leased to a hunt club for
which contact information was not

available, and, therefore, survey
permission could not be obtained
(Strange and Skelton 2005, p. 7).
Nuptial males are easily identified from
other species present in Bumbee Creek
due to their brilliant coloration during
the breeding season, as the two lateral
stripes, breast, and underside of head
turn intensely black and the entire
ventral (lower/abdominal) portion of the
body, contiguous with the lower black
stripe and black breast, becomes an
intense scarlet color. This brilliant
coloration is easily seen through
binoculars at short distances by trained
individuals.

No population estimates are available
for laurel dace. However, based on
trends observed in surveys and
collections since 1991, Strange and
Skelton (2005, p. 8) concluded that this
species is persisting in Young’s,
Moccasin, and Bumbee creeks in the
Piney River watershed, but is at risk of
extirpation from the southern part of
Walden Ridge in Soddy Creek, and in
the Horn Branch and Cupp Creek areas
that are tributaries to Sale Creek. As
noted above, the species is considered
to be extirpated from Laurel Branch,
which is part of the Sale Creek system.

The laurel dace is ranked by the TDEC
(2009, p. 60) as an S1G1 species:
extremely rare in Tennessee, and
critically imperiled globally. The laurel
dace is designated as a Tier 1 GCN
species in the Tennessee CWCS (TWRA
2005, pp. 44, 49).

Summary of Comments and
Recommendations

In the proposed rule published on
June 24, 2010, we requested that all
interested parties submit written
comments on the proposed rule to list
the Cumberland darter, rush darter,
yellowcheek darter, chucky madtom,
and laurel dace by August 23, 2010. We
also contacted appropriate Federal and
State agencies, scientific experts and
organizations, and other interested
parties and invited them to comment on
the proposal. Newspaper notices
inviting general public comment were
published in newspapers covering all
affected counties in Kentucky,
Tennessee, Alabama, and Arkansas. We
did not receive any requests for a public
hearing.

During the comment period for the
proposed rule, we received ten
comment letters in response to the
proposed rule: four from peer reviewers,
one from a State agency, and five from
organizations or individuals. All of the
ten commenters supported the proposed
rule to list these five fishes as
endangered. All substantive information
provided during the comment period

has either been incorporated directly
into this final determination or is
addressed below.

Peer Review

In accordance with our peer review
policy published on July 1, 1994 (59 FR
34270), we solicited expert opinion
from 12 knowledgeable individuals with
scientific expertise that included
familiarity with the 5 species and their
habitats, biological needs, and threats.
We received responses from four of the
peer reviewers.

We reviewed all comments received
from the peer reviewers for substantive
issues and new information regarding
the listing of the five fishes. The peer
reviewers generally concurred with our
conclusions and provided additional
information on taxonomic classification,
life-history, and distribution; technical
clarifications; and suggestions to
improve the final rule. Peer reviewer
comments are addressed in the
“Summary of Changes from Proposed
Rule”” and incorporated into the final
rule as appropriate.

Public Comments

(1) Comment: Two commenters stated
that the laurel dace is threatened,
particularly in Horn Branch, a tributary
to the Rock Creek watershed, by timber
harvest, rock harvest (collection of
surface fieldstones), and coal mining of
the Sewanee Coal Seam in Bledsoe and
Rhea counties, Tennessee. These
commenters recommended critical
habitat designation in the Upper Rock
Creek watershed of Bledsoe County,
Tennessee, due to the threats that are
imminent and of high magnitude in
Horn Branch. The commenters are
particularly concerned that mining of
the Sewanee Coal Seem would result in
acid mine drainage.

Our Response: We concur with these
commenters that the laurel dace in Rock
Creek watershed is threatened by timber
harvest, rock harvest, and coal mining.
We have incorporated further analyses
regarding the threats of rock harvest and
coal mining under “Summary of Factors
Affecting the Species” for laurel dace.
Further analysis with regard to critical
habitat designation will be addressed in
the upcoming critical habitat rule.

(2) Comment: One commenter stated
that the Cumberland darter is
threatened, particularly in Dan Branch,
a tributary to the Lick Fork watershed,
by degradation of water quality from
mountaintop mining projects in
Campbell and Claiborne counties,
Tennessee. In addition to this general
concern, the commenter was aware of
selenium contamination within these
same watersheds and feared that the
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issuance of new permits would cause
further degradation to fish and wildlife
habitats in Campbell County.

Our Response: We concur with the
commenter that mountaintop mining,
and specifically selenium
contamination, has the potential to
degrade the water quality of
Cumberland darter streams in Campbell
and Claiborne counties, Tennessee.
Streams associated with mountaintop
mining and valley fills are characterized
by increased conductivity, total
dissolved solids, and concentrations of
sulfate, bicarbonate ions, and metals
such as manganese, iron, aluminum,
and selenium. Increased levels of
selenium have been shown to
bioaccumulate in organisms, leading to
deformities in larval fish and potentially
harming birds that prey on fishes. The
proposed rule provided a more detailed
analysis of these and other water quality
threats to the Cumberland darter under
“Summary of Factors Affecting the
Species.”

Summary of Changes From Proposed
Rule

As aresult of the comments received
during the public comment period (see
above) we made the following changes
to the final listing rule:

(1) We added taxonomic classification
information to the species’ background
sections.

(2) We added life-history information
to the Cumberland darter and chucky
madtom background sections.

(3) We updated the distributional
information for the rush darter in
Alabama.

(4) We changed the genus of laurel
dace from Phoxinus to Chrosomus to
reflect recent taxonomic changes
(Strange and Mayden 2009).

(5) We updated population estimate
and threats information for the
yellowcheek darter in Arkansas.

Summary of Factors Affecting the
Species

Section 4 of the Act and its
implementing regulations (50 CFR 424)
set forth the procedures for adding
species to the Federal Lists of
Endangered and Threatened Wildlife
and Plants. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act: (A) The present or
threatened destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; and (E) other natural or

manmade factors affecting its continued
existence. Listing actions may be
warranted based on any of the above
threat factors, singly or in combination.
Each of these factors is discussed below.

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

The primary threat to the Cumberland
darter, rush darter, yellowcheek darter,
chucky madtom, and laurel dace is
physical habitat destruction or
modification resulting from a variety of
human-induced impacts such as
siltation, disturbance of riparian
corridors, and changes in channel
morphology (Waters 1995, pp. 2-3;
Skelton 1997, pp. 17, 19; Thomas 2007,
p- 5). The most significant of these
impacts is siltation (excess sediments
suspended or deposited in a stream)
caused by excessive releases of
sediment from activities such as
resource extraction (e.g., coal mining,
silviculture, natural gas development),
agriculture, road construction, and
urban development (Waters 1995, pp. 2—
3; Kentucky Division of Water (KDOW)
2006, pp. 178-185; Skelton 1997, pp.
17, 19; Thomas 2007, p. 5).

Land use practices that affect
sediment and water discharges into a
stream can also increase the erosion or
sedimentation pattern of the stream,
which can lead to the destruction or
modification of in-stream habitat and
riparian vegetation, stream bank
collapse, and increased water turbidity
and temperature. Sediment has been
shown to abrade and suffocate bottom-
dwelling fish and other organisms by
clogging gills; reduce aquatic insect
diversity and abundance; impair fish
feeding behavior by altering prey base
and reducing visibility of prey; impair
reproduction due to burial of nests; and,
ultimately, negatively impact fish
growth, survival, and reproduction
(Waters 1995, pp. 5—7, 55—62; Knight
and Welch 2001, pp. 134-136). Wood
and Armitage (1997, pp. 211-212)
identified at least five impacts of
sedimentation on fish, including (1)
reduction of growth rate, disease
tolerance, and gill function; (2)
reduction of spawning habitat and egg,
larvae, and juvenile development; (3)
modification of migration patterns; (4)
reduction of food availability through
the blockage of primary production; and
(5) reduction of foraging efficiency. The
effects of these types of threats will
likely increase as development increases
in these watersheds.

Non-point source pollution from land
surface runoff can originate from
virtually any land use activity and may
be correlated with impervious surfaces

and storm water runoff. Pollutants may
include sediments, fertilizers,
herbicides, pesticides, animal wastes,
septic tank and gray water leakage,
pharmaceuticals, and petroleum
products. These pollutants tend to
increase concentrations of nutrients and
toxins in the water and alter the
chemistry of affected streams such that
the habitat and food sources for species
like the Cumberland darter, rush darter,
yellowcheek darter, chucky madtom,
and laurel dace are negatively impacted.
Construction and road maintenance
activities associated with urban
development typically involve earth-
moving activities that increase sediment
loads into nearby streams. Other
siltation sources, including timber
harvesting, natural gas development
activities, clearing of riparian
vegetation, mining, and agricultural
practices, allow exposed earth to enter
streams during or after precipitation
events. These activities result in canopy
removal, elevated stream temperatures,
and increased siltation, thereby
degrading habitats used by fishes for
both feeding and reproduction
(Mattingly et al. 2005, p. 5).
Undisturbed riparian corridors are
important because they prevent elevated
stream temperatures due to solar
heating, serve as buffers against non-
point source pollutants, provide
submerged root materials for cover and
feeding, and help to stabilize stream
banks (Mattingly et al. 2005, p. 5).

Cumberland Darter

The Cumberland darter’s preferred
habitat characteristics (i.e., low- to
moderate-gradient, low current velocity,
backwater nature) make it extremely
susceptible to the effects of siltation
(O’Bara 1991, p. 11). Sediment
(siltation) has been listed repeatedly by
KDOW as the most common stressor of
aquatic communities in the upper
Cumberland River basin (KDOW 1996,
pp. 50-53, 71-75; KDOW 2002, pp. 39—
40; KDOW 2006, pp. 178-185). The
primary source of sediment was
identified as resource extraction (e.g.,
coal mining, logging). The streams
within the Cumberland darter’s current
range that are identified as impaired
(due to siltation from mining, logging,
and agricultural activities) and have
been included on Kentucky’s 303(d) list
of impaired waters (KDOW 2007, pp.
155—166) include Jenneys Branch
(Indian Creek basin), an unnamed
tributary of Jenneys Branch (Indian
Creek basin), Ryans Creek (Jellico Creek
basin), Marsh Creek, and Wolf Creek
(Clear Fork basin).

Siltation can also occur in the
Cumberland darter’s known habitat as a
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result of construction activities for
human development. For example,
during the fall of 2007, an 8.4-km (5.2-
mi) reach of Barren Fork in McCreary
County, Kentucky, was subjected to a
severe sedimentation event (Floyd pers.
obs. 2008). This event occurred despite
the fact that approximately 95 percent of
the Barren Fork watershed is under
Federal ownership within the Daniel
Boone National Forest (DBNF).
Construction activities associated with
the development of a 40.5-hectare (100-
acre) park site caused excessive
sedimentation of two unnamed
headwater tributaries of Barren Fork.
Successive, large rainfall events in
September and October carried
sediment offsite and impacted
downstream areas of Barren Fork known
to support Cumberland darters and the
Federally threatened blackside dace.
Our initial site visit on September 7,
2007, confirmed that sediment had been
carried offsite, resulting in significant
habitat degradation in the Barren Fork
mainstem and “adverse effects” on the
blackside dace. Several smaller
sediment events have occurred despite
Federal and State attempts to resolve the
issue, and on July 31, 2008, another
large rainfall event resulted in excessive
sedimentation in two Barren Fork
watershed streams.

Another significant threat to the
Cumberland darter is water quality
degradation caused by a variety of non-
point source pollutants. Coal mining
represents a major source of these
pollutants (O’Bara 1991, p. 11; Thomas
2007, p. 5), because it has the potential
to contribute high concentrations of
dissolved metals and other solids that
lower stream pH or lead to elevated
levels of stream conductivity (Pond
2004, pp. 67, 38—41; Mattingly et al.
2005, p. 59). These impacts have been
shown to negatively affect fish species,
including listed species, in the Clear
Fork system of the Cumberland basin
(Weaver 1997, pp. 29; Hartowicz pers.
comm. 2008). The direct effect of
elevated stream conductivity on fishes,
including the Cumberland darter, is
poorly understood, but some species,
such as blackside dace, have shown
declines in abundance over time as
conductivity increased in streams
affected by mining (Hartowicz pers.
comm. 2008). Studies indicate that
blackside dace are generally absent
when conductivity values exceed 240
microSiemens (uS) (Mattingly et al.
2005, p. 59; Black and Mattingly 2007,
p. 12).

Other non-point source pollutants
that affect the Cumberland darter
include domestic sewage (through
septic tank leakage or straight pipe

discharges); agricultural pollutants such
as fertilizers, pesticides, herbicides, and
animal waste; and other chemicals
associated with oil and gas
development. Non-point source
pollutants can cause excess nutrification
(increased levels of nitrogen and
phosphorus), excessive algal growth,
instream oxygen deficiencies, increased
acidity and conductivity, and other
changes in water chemistry that can
seriously impact aquatic species (KDOW
1996, pp. 48-50; KDOW 2006, pp. 70—
73).

In summary, habitat loss and
modification represent significant
threats to the Cumberland darter. Severe
degradation from sedimentation,
physical habitat disturbance, and
contaminants threatens the habitat and
water quality on which the Cumberland
darter depends. Sedimentation from
coal mining, logging, agriculture, and
development sites within the upper
Cumberland basin negatively affect the
Cumberland darter by reducing growth
rates, disease tolerance, and gill
function; reducing spawning habitat,
reproductive success, and egg, larvae,
and juvenile development; modifying
migration patterns; reducing food
availability through reductions in prey;
and reducing foraging efficiency.
Contaminants associated with coal
mining (metals, other dissolved solids),
domestic sewage (bacteria, nutrients),
and agriculture (fertilizers, pesticides,
herbicides, and animal waste) cause
degradation of water quality and
habitats through increased acidity and
conductivity, instream oxygen
deficiencies, excess nutrification, and
excessive algal growths. Furthermore,
these threats faced by the Cumberland
darter from sources of sedimentation
and contaminants are imminent, the
result of ongoing projects that are
expected to continue indefinitely. As a
result of the imminence of these threats
combined with the vulnerability of the
remaining small populations to
extirpation from natural and manmade
threats, we have determined that the
present or threatened destruction,
modification, or curtailment of the
Cumberland darter habitat and range
represents a significant threat of high
magnitude. We have no information
indicating that the magnitude or
imminence of this threat is likely to be
appreciably reduced in the foreseeable
future.

Rush Darter

Sediment is the most abundant
pollutant in the Mobile River Basin
(Alabama Department of Environmental
Management 1996, pp. 14-15) and a
major threat to the rush darter. Within

the Clear Creek drainage, Johnston and
Kleiner (2001, p. 4) reported that, during
August 2001, the dominant land use
adjacent to Doe Branch and Mill Creek
appeared to be forests, and that there
were no obvious threats to water
quality. However, Johnston and Kleiner
(2001, p. 4) reported that clearcutting in
the Wildcat Branch watershed may have
increased sedimentation into the stream.
Approximately 84 percent (i.e., 5 km or
3 mi) of Wildcat Branch is privately
owned, and recent land exchanges
within the Bankhead National Forest
have taken about 0.9 km (0.6 mi) of
stream west of Clear Creek out of U.S.
Forest Service (USFS) management and
protection. In 2001, Service and USFS
personnel noted heavy siltation at the
County Road 329 Bridge over Doe
Branch and at several other road
crossings in other tributary streams in
the immediate area during a modest
spring rain event. Sediment in area
streams is also the result of increased
erosion from the scouring of roadside
ditches, and erosion of the gravel
County Road 329 itself adjacent to Doe
and Wildcat branches (Drennen pers.
obs. 2005).

Blanco (2001, p. 68) identified
siltation from development projects as
the greatest threat to the fauna of Turkey
Creek. New subdivisions have been
developed throughout the watershed,
increasing the amount of impervious
surfaces in the recharge areas of springs.
The increase in impervious surfaces is
leading to increased stormwater runoff
and is reducing the amount of recharge
(water storage) available to the aquifers
that feed springs in the watershed.
These flow alterations reduce the
amount and complexity of rush darter
habitat by eroding stream banks,
destabilizing substrates and aquatic
vegetation, and decreasing overall water
quality.

There are four major soil types that
occur within the Turkey Creek
watershed, and all are considered highly
erodible due to the steep topography
(Spivey 1982, pp. 5, 7, 8, 14). Therefore,
any activity that removes native
vegetation on these soils can be
expected to lead to increased sediment
loads in Turkey Creek watershed
(USFWS 2001, p. 59370), including the
areas near Penny and Tapawingo
Springs. Industrialization is extensive
and expanding throughout the
watershed, particularly near the type
locality for the rush darter (Bart and
Taylor 1999, p. 33; Drennen pers. obs.
2007-2010).

Point source siltation has impacted
the Turkey Creek watershed, including
an abundance of sites affecting Beaver
Creek, a major tributary to Turkey
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Creek. These sites are impaired by
bridge, road, and sewer line
construction; industrialized areas; road
maintenance; and storm water
mismanagement (Drennen pers. obs.
1999, 2004-2010). Rapid urbanization
in this area renders this population
extremely vulnerable during the
breeding season when rush darters
concentrate in wetland pools and
shallow pools with aquatic vegetation in
headwater streams (Stiles and Mills
2008, p. 5; Fluker et al. 2007, p. 10).
Springs throughout the rush darter’s
range, especially in Pinson Valley, flush
and dilute sediments and excessive
nutrients from streams by providing a
constant flow of cool, clean water.
However, the ongoing destruction of
spring heads and wetlands throughout
the species’ range has significantly
reduced the species’ movement and
colonization. Little Cove Creek and
Bristow Creek spring heads have been
channelized, and the head of Cove
Spring has a pumping facility built on
it (Fluker et al. 2007, p. 1).
Channelization and groundwater
withdrawals from spring heads might do
more to impact water quality in these
systems than overall spring drainage
disturbances such as beaver dam
construction, and road maintenance
(Drennen per. obs. 2005). Alteration of
spring head habitats has reduced water
quality and increased sediment loads
into spring-fed tributary streams
throughout the range of the rush darter.
In summary, threats to rush darter
include stormwater runoff and siltation,
caused by an increase in urbanization
and impervious surfaces in the
watershed. Other threats include spring
head alteration, roadside maintenance,
and logging. These threats are ongoing
and thus considered imminent. The
magnitude of the threats is high due to
the small population sizes and high
levels of alterations and destruction of
the springs and streams. We have no
information indicating that the
magnitude or imminence of these
threats is likely to be appreciably
reduced in the foreseeable future.

Yellowcheek Darter

Robison and Harp (1981, p. 17),
McDaniel (1984, p. 92), and Robison
and Buchanan (1988, p. 429) have
attributed the decline in populations of
yellowcheek darters in the four forks of
the Little Red River and the mainstem
Little Red River to habitat alteration and
degradation. The suspected primary
cause of the species’ decline is the
impoundment of the Little Red River
and lower reaches of the Devils, Middle,
and South Forks, areas that in the past
provided optimal habitat for this

species. The creation of Greers Ferry
Lake, in 1962, converted optimal
yellowcheek darter habitat (clear, cool,
perennial flow with large substrate
particle size (Robison and Buchanan
1988, p. 429)), to a deep, standing water
environment. This dramatic change in
habitat flooded spawning sites and
changed chemical and physical
characteristics in the streams that
provide habitat for the species.
Impoundments profoundly alter
channel characteristics, habitat
availability, and flow regime with
serious consequences for biota (Allan
and Flecker 1993, p. 36, Ward and
Stanford 1995, pp. 105-119). Some of
these include converting flowing to still
waters, increasing depths and
sedimentation, decreasing dissolved
oxygen, drastically altering resident fish
populations (Neves et al. 1997, p. 63),
disrupting fish migration, and
destroying spawning habitat (Ligon et
al. 1995, pp. 185—-86). Channelization of
the lower 5.6 km (3.5 miles) of Archey
and South Forks in 1985 and
subsequent, and ongoing, channel
maintenance by the U.S. Army Corps of
Engineers (USACE) and City of Clinton,
Arkansas, degraded habitat in this reach
as well as segments upstream of the
project area. Based upon current
knowledge and a 2004-2005 threats
assessment (Davidson and Wine 2004,
pp. 6—13; Davidson 2005, pp. 1-4),
gravel mining, unrestricted cattle access
into streams, water withdrawal for
agricultural and recreational purposes
(i.e., golf courses), lack of adequate
riparian buffers, construction and
maintenance of county roads, and non-
point source pollution arising from a
broad array of activities also appear to
be degrading suitable habitat for the
species. The threats assessment
documented occurrences of the
aforementioned activities and found 52
sites on the Middle Fork, 28 sites on the
South Fork, 8 sites on Archey Fork
(Davidson 2005, pp. 1-4), and 1 site in
the Turkey/Beech/Devils Fork system
that are adversely affected by these
activities and are likely contributors to
the decline of the species.

Ozark headwater streams typically
exhibit seasonal fluctuations in flows,
with flow rates highest in spring and
lowest in late summer and fall. The
upper reaches of these small streams are
most affected by seasonally fluctuating
water levels (Robison and Harp 1981, p.
17). As a result, they often lack
consistent and adequate flows, and by
late summer or fall are reduced to a
series of isolated pools (Wine pers.
comm. 2008). Expanding natural gas
development activities that began in the

upper Little Red River watershed in
2006 require large quantities of water
(both surface water and groundwater)
and pose an imminent threat to the
continued existence of yellowcheek
darter as these activities rapidly expand
and increase in the watersheds of all
four forks (Davidson pers. comm. 2008).
Because the yellowcheek darter requires
permanent flows with moderate to
strong current (Robison and Buchanan
1988, p. 429), and because downstream
refugia have been lost to impoundments
and channelization, water withdraws
that exacerbate seasonal stream
reductions and reduce moving water
(lotic) habitat are a serious threat.

Additional threats to the yellowcheek
darter include habitat degradation from
land use activities in the watershed,
including agriculture and forestry.
Traditional farming practices, feedlot
operations, and associated poor land use
practices contribute many pollutants to
rivers. Neves et al. (1997, p. 65) suggest
that agriculture affects 72 percent of
impaired river reaches in the United
States. Nutrients, bacteria, pesticides,
and other organic compounds generally
are found in higher concentrations in
agricultural areas than forested areas.
Nutrient concentrations in streams may
result in increased algal growth in
streams, and a related alteration in fish
community composition (Petersen et al.
1999, p. 16). Major agricultural activities
within the Little Red River watershed
include poultry, dairy, swine, and beef
cattle operations.

The Arkansas Natural Resources
Conservation Service (NRCS) has
identified animal wastes, nutrients,
excessive erosion, loss of plant
diversity, and loss of species as water
quality concerns associated with
agricultural land use activities in the
upper Little Red River watershed (NRCS
1999). Large poultry and dairy
operations increase nutrient inputs to
streams when producers apply animal
waste to pastures to stimulate vegetation
growth for grazing and hay production.
Continuous grazing methods in the
watershed allow unrestricted animal
access to grazing areas, and on steeper
slopes this results in increased runoff
and erosion (NRCS 1999). Since
pastures often extend directly to the
edge of the stream, and lack a riparian
zone with native vegetation, runoff from
pastures carries pollutants directly into
streams. Eroding stream banks also
result in alterations to stream hydrology
and geomorphology, degrading habitat.
Livestock spend a disproportionate
amount of time in riparian areas during
hot summer months. Trampling and
grazing can change and reduce
vegetation and eliminate riparian areas



48734

Federal Register/Vol. 76, No. 153/Tuesday, August 9, 2011/Rules and Regulations

by channel widening, channel
aggradation, or lowering of the water
table (Armour et al. 1991, pp. 7-11).

Additionally, earthen dams were
constructed across a riffle in the lower
South Fork to create a pool for annual
chuckwagon races for many years
leading up to 2003. The Service and
U.S. Army Corps of Engineers met with
the responsible landowner in 2004 and
suggested an alternative to dam
construction that would minimize
impacts to the yellowcheek darter.
These recommendations were followed
for several years; however, another
earthen dam was constructed in 2008
using material from the South Fork to
facilitate events associated with the
annual chuckwagon races. This dam,
like its predecessors, was unpermitted
and resulted in habitat degradation and
alteration for several miles upstream
and downstream of the site.

The chuckwagon race event draws
approximately 20,000 to 30,000 people
per year to the South Fork Little Red
River for a 1-week period around Labor
Day. Horses and wagons traverse the
river and its tributaries for miles leading
to increased habitat disturbance,
sedimentation, and trampling. The
chuckwagon races continue to grow
annually and pose a threat to the
continued existence of yellowcheek
darters in the South Fork Little Red
River.

Timber harvesting activities involving
clear-cutting entire steep hillsides were
observed during 1999-2000 in the
Devils Fork watershed (Wine pers.
comm. 2008). The failure to implement
voluntary State best management
practices (BMPs) for intermittent and
perennial streams during timber
harvests has resulted in water quality
degradation and habitat alteration in
stream reaches adjacent to harvesting
operations. When timber harvests
involve clear cutting to the water’s edge,
without leaving a riparian buffer, silt
and sediment enter streams lying at the
bottom of steep slopes. The lack of
streamside vegetation also promotes
bank erosion that alters stream courses
and introduces large quantities of
sediment into the channel (Allan 1995,
p.- 321). Timber harvest operations that
use roads on steep slopes to transport
timber can carry silt and sediment from
the road into the stream at the bottom
of the slope. Logging impacts on
sediment production are considerable,
but often erosion of access and haul
roads produces more sediment than the
land harvested for timber (Brim Box and
Mossa 1999, p. 102). These activities
have occurred historically and continue
to occur in the upper Little Red River
watershed.

Natural gas exploration and
development is a newly emerging threat
to yellowcheek darter populations.
Erosion and sedimentation issues
associated with natural gas development
activities, particularly pipelines (herein
defined as all flow lines, gathering lines,
and non-interstate pipelines), were first
documented by Service biologists
during 2007 in the South Fork Little Red
River watershed. In June 2008, the
Service began documenting significant
erosion and sedimentation issues
associated with natural gas pipeline
construction and maintenance as
natural gas development activities
expanded into the watershed. Service
biologists documented erosion and
sedimentation at almost every new
pipeline stream crossing in the South
Fork and Middle Fork Little Red River
watersheds, regardless of the diameter
of the pipe. Channel incision was
documented at numerous stream
crossings that are tributaries to the
South Fork Little Red River. The
incision increased erosion and
sedimentation, as well as altering the
hydrology and geomorphology
characteristics of the streams. Pipeline
rights-of-way were found to have one of
the following conditions: (1) No BMPs
(i.e., silt fences, grade breaks, non-
erodible stream crossing materials)
installed to prevent erosion and
sedimentation; (2) ineffective erosion
minimization practices in place; (3)
effective erosion minimization practices
that had not been maintained and, thus,
had become ineffective; or (4) final
reclamation of the pipeline right-of-way
had not occurred for months and in
some cases greater than a year after
construction activities ceased, leading to
prolonged periods of erosion and
sedimentation. The magnitude of the
impacts to the South Fork and Middle
Fork Little Red River from 2007-2008
also was exacerbated due to above-
average rainfall, which led to more
frequent and larger pipeline erosion
events.

In summary, threats to the
yellowcheek darter from the present
destruction, modification, or
curtailment of its habitat or range
negatively impact the species. Threats
include such activities as
impoundment, sedimentation, poor
livestock grazing practices, improper
timber harvest practices, nutrient
enrichment, gravel mining,
channelization/channel instability, and
natural gas development. These threats
are considered imminent and of high
magnitude throughout the species’
entire range. We have no information
indicating that the magnitude or

imminence of these threats is likely to
be appreciably reduced in the
foreseeable future, and in the case of
pipeline disturbance, we expect this
threat to become more problematic over
the next several years as natural gas
development continues to intensify.

Chucky Madtom

The current range of the chucky
madtom is believed to be restricted to an
approximately 1.8-mi (3-km) reach of
Little Chucky Creek in Greene County,
Tennessee. Land use data from the
Southeast GAP Analysis Program (SE-
GAP) show that land use within the
Little Chucky Creek watershed is
predominantly agricultural, with the
vast majority of agricultural land being
devoted to production of livestock and
their forage base (Jones et al. 2000).

Traditional farming practices, feedlot
operations, and associated land use
practices contribute many pollutants to
rivers. Neves et al. (1997, p. 65) suggest
that agriculture affects 72 percent of
impaired river reaches in the United
States. These practices erode stream
banks and result in alterations to stream
hydrology and geomorphology,
degrading habitat. Nutrients, bacteria,
pesticides, and other organic
compounds generally are found in
higher concentrations in agricultural
areas than forested areas. Nutrient
concentrations in streams may result in
increased algal growth in streams, and
a related alteration in fish community
composition (Petersen et al. 1999, p.
16).

The TVA Index of Biological Integrity
results indicate that Little Chucky Creek
is biologically impaired (Middle
Nolichucky Watershed Alliance 2006, p.
13). Given the predominantly
agricultural land use within the Little
Chucky Creek watershed, non-point
source sediment and agrochemical
discharges may pose a threat to the
chucky madtom by altering the physical
characteristics of its habitat, thus
potentially impeding its ability to feed,
seek shelter from predators, and
successfully reproduce. The Little
Chucky Creek watershed also contains a
portion of the City of Greeneville,
providing an additional source for input
of sediments and contaminants into the
creek and threatening the chucky
madtom. Wood and Armitage (1997, pp.
211-212) identify at least five impacts of
sedimentation on fish, including (1)
reduction of growth rate, disease
tolerance, and gill function; (2)
reduction of spawning habitat and egg,
larvae, and juvenile development; (3)
modification of migration patterns; (4)
reduction of food availability through
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the blockage of primary production; and
(5) reduction of foraging efficiency.

The chucky madtom is a bottom-
dwelling species. Bottom-dwelling fish
species are especially susceptible to
sedimentation and other pollutants that
degrade or eliminate habitat and food
sources (Berkman and Rabeni 1987, pp.
290-292; Richter et al. 1997, p. 1091;
Waters 1995, p. 72). Etnier and Jenkins
(1980, p. 20) suggested that madtoms,
which are heavily dependent on
chemoreception (detection of chemicals)
for survival, are susceptible to human-
induced disturbances, such as chemical
and sediment inputs, because the
olfactory (sense of smell) “noise” they
produce could interfere with a
madtom’s ability to obtain food and
otherwise monitor its environment.

In summary, threats to the chucky
madtom from the present destruction,
modification, or curtailment of its
habitat or range negatively impact the
species. Degradation from
sedimentation, physical habitat
disturbance, and contaminants threaten
the habitat and water quality on which
the chucky madtom depends.
Sedimentation from agricultural lands
could negatively affect the chucky
madtom by reducing growth rates,
disease tolerance, and gill function;
reducing spawning habitat, reproductive
success, and egg, larvae, and juvenile
development; reducing food availability
through reductions in prey; and
reducing foraging efficiency.
Contaminants associated with
agriculture (e.g., fertilizers, pesticides,
herbicides, and animal waste) can cause
degradation of water quality and
habitats through instream oxygen
deficiencies, excess nutrification, and
excessive algal growths. Furthermore,
these threats faced by the chucky
madtom from sources of sedimentation
and contaminants are imminent; the
result of ongoing agricultural practices
that are expected to continue
indefinitely. As a result of the
imminence of these threats combined
with the vulnerability of the remaining
small population to extirpation from
natural and manmade threats, we have
determined that the present or
threatened destruction, modification, or
curtailment of the chucky madtom
habitat and range represents a
significant threat of high magnitude. We
have no information indicating that the
magnitude or imminence of these
threats is likely to be appreciably
reduced in the foreseeable future.

Laurel Dace

Skelton (2001, p. 127) concluded that
the laurel dace is “presumably tolerant
of some siltation.” However, Strange

and Skelton (2005, p. 7 and Appendix
2) observed levels of siltation they
considered problematic during later
surveys for the laurel dace and
concluded this posed a threat in several
localities throughout the range of the
species. Sediment has been shown to
abrade and or suffocate bottom-dwelling
fish and other organisms by clogging
gills; reducing aquatic insect diversity
and abundance; impairing fish feeding
behavior by altering prey base and
reducing visibility of prey; impairing
reproduction due to burial of nests; and,
ultimately, negatively impacting fish
growth, survival, and reproduction
(Waters 1995, pp. 5-7, 55—62; Knight
and Welch 2001, pp. 134-136).
However, we do not currently know
what levels of siltation laurel dace are
able to withstand before populations
begin to decline due to these siltation-
related stressors. The apparent stability
of the northern population of laurel
dace in the Piney River system suggests
that this species is at least moderately
tolerant of siltation-related stressors. We
do not know the extent to which other
factors might have driven the decline of
the southern populations in Sale and
Soddy Creeks.

Of the streams inhabited by the
southern populations recognized by
Strange and Skelton (2005, p. Appendix
2), the reaches from which laurel dace
have been collected in Soddy Creek and
Horn Branch approach 1 km (0.6 mi) in
length. In Cupp Creek, collections of
this species are restricted to less than
300 m (984 ft) of stream, in spite of
surveys well beyond the reach known to
be inhabited. In each of the streams
occupied by the southern populations,
Strange and Skelton (2005, Appendix 2)
identified siltation as a factor that could
alter the habitat and render it unsuitable
for laurel dace. The restricted
distribution of laurel dace in streams
inhabited by the southern populations
leaves them highly vulnerable to
potential deleterious effects of excessive
siltation or other localized disturbances.

A newly emerging threat to laurel
dace in Soddy Creek is the conversion
of silvicultural lands to row crop
agriculture. Two large pine plantations
within the Soddy Creek Watershed were
harvested and then converted to tomato
farms. An irrigation impoundment was
built on one Soddy Creek tributary and
another is under construction. As a
result of these activities, a large silt
source was introduced into the Soddy
Creek headwaters. In addition to
contributing sediment, crop fields often
allow runoff from irrigation water to
flow directly into the creek. This water
contains fungicides, herbicides, and
fertilizers (Thurman pers. comm. 2010).

Strange and Skelton (2005, p. 7 and
Appendix 2) identified siltation as a
threat in all of the occupied Piney River
tributaries (Young’s, Moccasin, and
Bumbee Creeks). The Bumbee Creek
type locality for the laurel dace is
located within industrial forest that has
been subjected to extensive clear-cutting
and road construction in close
proximity to the stream. Strange and
Skelton (2005, p. 7) noted a heavy
sediment load at this locality and
commented that conditions in Bumbee
Creek in 2005 had deteriorated since the
site was visited by Skelton in 2002.
Strange and Skelton (2005, pp. 7 and 8
and Appendix 2) also commented on
excessive siltation in localities they
sampled on Young’s and Moccasin
Creeks, and observed localized removal
of riparian vegetation around residences
in the headwaters of each of these
streams. They considered the removal of
riparian vegetation problematic not only
for the potential for increased siltation,
but also for the potential thermal
alteration of these small headwater
streams. Skelton (2001, p. 125) reported
that laurel dace occupy cool streams
with a maximum recorded temperature
of 26 °C (78.8 °F). The removal of
riparian vegetation could potentially
increase temperatures above the laurel
dace’s maximum tolerable limit.

Water temperature may be a limiting
factor in the distribution of this species
(Skelton 1997, pp. 17, 19). Canopy cover
of laurel dace streams often consists of
eastern hemlock (Tsuga canadensis),
mixed hardwoods, pines (Pinus spp.),
and mountain laurel (Kalmia latifolia).
The hemlock woolly adelgid (Adelges
tsugae) is a nonnative insect that infests
hemlocks, causing damage or death to
trees. The woolly adelgid was recently
found in Hamilton County, Tennessee,
and could impact eastern hemlock in
floodplains and riparian buffers along
laurel dace streams in the future
(Simmons pers. comm. 2008). Riparian
buffers filter sediment and nutrients
from overland runoff, allow water to
soak into the ground, protect stream
banks, and provide shade for streams
(Waters 1995, p. 149-152). Because
eastern hemlock is primarily found in
riparian areas, the loss of this species
adjacent to laurel dace streams would be
detrimental to fish habitat.

Habitat destruction and modification
also stem from existing or proposed
infrastructure development in
association with silvicultural activities.
The presence of culverts at one or more
road crossings in most of the streams
inhabited by laurel dace may disrupt
upstream dispersal within those systems
(Chance pers. obs. 2008). Such dispersal
barriers could prevent re-establishment
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of laurel dace populations in reaches
where they suffer localized extinctions
due to natural or human-caused events.
In summary, the primary threat to
laurel dace throughout its range is
excessive siltation resulting from
agriculture and extensive silviculture
involving both inadequate riparian
buffers in harvest areas and the failure
to use BMPs during road construction.
Severe degradation from sedimentation,
physical habitat disturbance, and
contaminants threatens the habitat and
water quality on which the laurel dace
depends. Sedimentation negatively
affects species (such as the laurel dace)
by reducing growth rates, disease
tolerance, and gill function; reducing
spawning habitat, reproductive success,
and egg, larvae, and juvenile
development; reducing food availability
through reductions in prey; and
reducing foraging efficiency (Waters
1995, pp. 5-7; 55-62; Wood and
Armitage 1997, pp. 211-212; Knight and
Welch 2001, pp. 134-136). These threats
faced by the laurel dace from sources of
sedimentation and contaminants are
imminent, the result of ongoing
agricultural and silvicultural practices
that are expected to continue. Since the
identified threats substantially affect
survival, growth, reproduction, and
feeding, we have determined that the
present or threatened destruction,
modification, or curtailment of the
laurel dace habitat and range represents
a significant threat of high magnitude.
We have no information indicating that
the magnitude or imminence of these
threats is likely to be appreciably
reduced in the foreseeable future.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

The Cumberland darter, rush darter,
yellowcheek darter, chucky madtom,
and laurel dace are not commercially
utilized. Individuals have been taken for
scientific and private collections in the
past, but collecting is not considered a
factor in the decline of these species and
is not expected to be so in the future.
The available information does not
indicate that overutilization is likely to
become a threat to any of these five
fishes in the foreseeable future.

C. Disease or Predation

Disease is not considered to be a
factor in the decline of the Cumberland
darter, rush darter, yellowcheek darter,
chucky madtom, or laurel dace.
Although the Cumberland darter, rush
darter, yellowcheek darter, and laurel
dace are undoubtedly consumed by
predators, the available information
suggests that this predation is naturally

occurring, or a normal aspect of the
population dynamics. As a result, we do
not believe that predation is considered
to currently pose a threat to these
species. Furthermore, the information
we do have does not indicate that
disease or predation is likely to become
a threat to any of these five fishes in the
foreseeable future.

D. The Inadequacy of Existing
Regulatory Mechanisms

Cumberland Darter

The Cumberland darter and its
habitats are afforded some protection
from water quality and habitat
degradation under the Clean Water Act
of 1977 (33 U.S.C. 1251 et seq.),
Kentucky’s Forest Conservation Act of
1998 (KRS 149.330-355), Kentucky’s
Agriculture Water Quality Act of 1994
(KRS 224.71-140), additional Kentucky
laws and regulations regarding natural
resources and environmental protection
(KRS 146.200-360; KRS 224; 401 KAR
5:026, 5:031), and Tennessee’s Water
Quality Control Act of 1977 (TWQCA,;
T.C.A. 69-3-101). However, as
demonstrated under Factor A,
population declines and degradation of
habitat for this species are ongoing
despite the protection afforded by these
laws and corresponding regulations.
While these laws have resulted in some
improvements in water quality and
stream habitat for aquatic life, including
the Cumberland darter, they alone have
not been adequate to fully protect this
species; sedimentation and non-point
source pollutants continue to be a
significant problem.

States maintain water-use
classifications through issuance of
National Pollutant Discharge
Elimination System (NPDES) permits to
industries, municipalities, and others.
NPDES permits set maximum limits on
certain pollutants or pollutant
parameters. For water bodies on the
303(d) list, States are required under the
Clean Water Act to establish a total
maximum daily load (TMDL) for the
pollutants of concern that will bring
water quality into the applicable
standard. Three Cumberland darter
streams, Jenneys Branch, Marsh Creek,
and Wolf Creek, have been identified as
impaired by the KDOW and placed on
the State’s 303(d) list (KDOW 2008).
Causes of impairment were listed as
siltation/sedimentation from
agriculture, coal mining, land
development, and silviculture and
organic enrichment/eutrophication from
residential areas. TMDLs have not yet
been developed for these pollutants.

The Cumberland darter has been
designated as an endangered species by

Tennessee (TWRA 2005, p. 240) and
Kentucky (KSNPC 2005, p. 11), but the
designation in Kentucky conveys no
legal protection. Under the Tennessee
Nongame and Endangered or
Threatened Wildlife Species
Conservation Act of 1974 (Tennessee
Code Annotated §§ 70-8—101-112), “[I]t
is unlawful for any person to take,
attempt to take, possess, transport,
export, process, sell or offer for sale or
ship nongame wildlife, or for any
common or contract carrier knowingly
to transport or receive for shipment
nongame wildlife.” Further, regulations
included in the Tennessee Wildlife
Resources Commission Proclamation
00-15 Endangered Or Threatened
Species state the following: “Except as
provided for in Tennessee Code
Annotated, Section 70-8—106 (d) and
(e), it shall be unlawful for any person
to take, harass, or destroy wildlife listed
as threatened or endangered or
otherwise to violate terms of Section
70—8-105 (c) or to destroy knowingly
the habitat of such species without due
consideration of alternatives for the
welfare of the species listed in (1) of this
proclamation, or (2) the United States
list of Endangered fauna.” Under these
regulations, potential collectors of this
species are required to have a State
collection permit, therefore protecting
against potential threats under Factor B.
However, in terms of project
management, and potential habitat
disturbance, this regulation only
provides for the consideration of
alternatives, and does not require the
level of project review afforded by the
Act.

In 7 of 12 streams where the
Cumberland darter still occurs, the
species receives incidental protection
under the Act due to the coexistence of
the Federally threatened blackside dace.
These streams are in watersheds that are
at least partially owned by the Federal
Government (i.e., DBNF). The five
remaining streams supporting
populations of the Cumberland darter
are not afforded this protection.

In summary, population declines and
degradation of habitat for the
Cumberland darter are ongoing despite
the protection afforded by State and
Federal laws and corresponding
regulations. Because of the vulnerability
of the small remaining populations of
the Cumberland darter and the
imminence of these threats, we find the
inadequacy of existing regulatory
mechanisms to be a significant threat of
high magnitude. Further, the
information available to us at this time
does not indicate that the magnitude or
imminence of this threat is likely to be
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appreciably reduced in the foreseeable
future.

Rush Darter

The rush darter and its habitats are
afforded some protection from water
quality and habitat degradation under
the Clean Water Act and the Alabama
Water Pollution Control Act, as
amended, 1975 (Code of Alabama,

§§ 22—22-1 to 22—-22-14). However, as
demonstrated under Factor A,
population declines and degradation of
habitat for this species are ongoing
despite the protection afforded by these
laws. While these laws have resulted in
some improvement in water quality and
stream habitat for aquatic life, including
the rush darter, they alone have not
been adequate to fully protect this
species; stormwater mismanagement,
sedimentation, and non-point source
pollutants continue to be a significant
problem. In addition, these laws have
not adequately addressed water quantity
issues that are a problem throughout the
range of the species. Sediment is the
most abundant pollutant in the Mobile
River Basin and is among the greatest
threats to the rush darter.

The State of Alabama maintains
water-use classifications through
issuance of NPDES permits to
industries, municipalities, and others
that set maximum limits on certain
pollutants or pollutant parameters. For
water bodies on the 303(d) list, States
are required under the Clean Water Act
to establish a TMDL for the pollutants
of concern that will bring water quality
into the applicable standard. The State
of Alabama has not identified any
impaired water bodies in Jefferson,
Winston, and Etowah counties in the
immediate or upstream portion of the
rush darter range or in any watersheds
in Winston or Etowah counties.
However, sedimentation events are
usually related to stormwater runoff
episodes, and are usually not captured
by routine water quality sampling.

Although stormwater events are
temporary in nature, they are still
harmful to aquatic species. The size and
frequency of floods and stormwater
events increases with urbanization
(Konrad 2003, pp. 1-4). Stormwater
events in urban areas decrease the
storage capacity for water in urban
basins compared to rural basins; and
urbanization promotes more rapid
runoff, higher peak discharge rates, and
total volume of water (Konrad 2003, pp.
1-4). Not only does urbanization and
associated runoff change the physical
aspects of water resources, but also the
chemical and biological conditions of
waterways (AMEC Earth and
Environmental 2001, p. 1). Jefferson

County, Alabama (2005, pp. 2, 39) has
noted that the expansion of impervious
surfaces in the Turkey Creek Drainage
Basin caused an increase in flood
heights and water velocity during
stormwater events. Due to these
observations, the Storm Water
Management Authority and Jefferson
County Department of Health (2010, pp.
4-9) are tracking and monitoring
construction and maintenance sites that
impact stormwater management within
the Turkey Creek and City of Pinson
area. As demonstrated under Factor A,
flow alterations associated with
stormwater runoff reduce the amount
and complexity of rush darter habitat by
eroding stream banks, destabilizing
substrates and aquatic vegetation, and
decreasing overall water quality.

In summary, population declines and
degradation of habitat for the rush darter
are ongoing despite the protection
afforded by State and Federal laws and
corresponding regulations. Despite these
laws, sedimentation, flow alterations,
and non-point source pollution
continue to adversely affect the species.
Because of the vulnerability of the small
remaining populations of the rush darter
and the imminence of these threats, we
find the inadequacy of existing
regulatory mechanisms to be a
significant threat of high magnitude.
Further, the information available to us
at this time does not indicate that the
magnitude or imminence of this threat
is likely to be appreciably reduced in
the foreseeable future.

Yellowcheek Darter

The Arkansas Department of
Environmental Quality (ADEQ) has
established water quality standards for
surface waters in Arkansas, including
specific standards for those streams
designated as “extraordinary resource
waters”’ (ERW) based on ‘“a combination
of the chemical, physical, and biological
characteristics of a waterbody and its
watershed, which is characterized by
scenic beauty, aesthetics, scientific
values, broad scope recreation potential,
and intangible social values” (ADEQ
Regulation 2, November 25, 2007). As
described in ADEQ’s Regulation 2,
Section 2.203, ERW “‘shall be protected
by (1) water quality controls, (2)
maintenance of natural flow regime, (3)
protection of in stream habitat, and (4)
pursuit of land management protective
of the watershed.” This regulatory
mechanism has precluded most large-
scale commercial gravel mining in the
Little Red River watershed; however,
illegal gravel mining is still considered
a cause of habitat degradation and a
threat in this watershed. The Middle,
Archey, and Devils (and its major

tributaries) forks are designated as ERW.
The South Fork has not been designated
as an ERW. The applicable water quality
standards have not protected
yellowcheek darter habitat from
alterations and water quality
degradation from traditional land use
and expanding natural gas development
activities.

The Arkansas Forestry Commission is
the State agency responsible for
establishing BMPs for timber harvests in
Arkansas. BMPs for timber harvests in
Arkansas are only recommendations;
there is no requirement that timber
harvesters include BMPs in timber
operations. The BMPs are currently
under revision, but the Service does not
know what effect these revisions will
have on aquatic habitats within the
range of the species.

Natural gas production in the upper
Little Red River watershed presents a
unique problem for yellowcheek darter
conservation. In Arkansas, mineral
rights for properties supersede the
surface rights. Even where private
landowners agree to implement certain
BMPs or conservation measures on their
lands for yellowcheek darter
conservation, there is no guarantee that
these BMPs or conservation measures
will be implemented by natural gas
companies, their subsidiaries, or
contractors that lease and develop the
mineral rights for landowners. For this
reason, the intended benefits of
conservation measures agreed to by
landowners in agreements such as
Candidate Conservation Agreements
with Assurances may never be realized.
Additionally, natural gas projects often
do not contain a Federal nexus that
would allow the Service to comment on
prO}Eosed or ongoing projects.

The Arkansas Natural Resources
Commission regulates water withdrawal
in Arkansas streams. To date, they have
not precluded water withdrawal for
natural gas development activities in the
upper Little Red River watershed. The
USACE regulates instream activities
under the Clean Water Act. Their policy
to date has been to issue permits for
instream activities associated with
pipeline construction and maintenance
under Nationwide Permits rather than
Individual Permits that require more
public involvement. The ADEQ lacks
the resources necessary to enforce
existing regulations under the Clean
Water Act and the Arkansas Water and
Air Pollution Act for activities
associated with natural gas
development.

The yellowcheek darter receives
incidental protection under the Act due
to the coexistence of the Federally
endangered speckled pocketbook
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mussel (Lampsilis streckeri), which
occurs throughout the upper Little Red
River drainage. However, this protection
has been insufficient to mitigate the
threats to either species.

In summary, the threats of inadequacy
of existing regulatory mechanisms are
imminent and considered high in
magnitude. This is of particular concern
in regard to the vulnerability of the
species to threats from natural gas
development, which is already
impacting populations in the South and
Middle forks of the Little Red River and
is expected to intensify in the next
several years throughout the range of the
species. Further, the information
available to us at this time does not
indicate that the magnitude or
imminence of this threat is likely to be
appreciably reduced in the foreseeable
future.

Chucky Madtom

The chucky madtom and its habitats
are afforded some protection from water
quality and habitat degradation under
the Clean Water Act and TDEC’s
Division of Water Pollution Control
under the TWQCA. However, as
demonstrated under Factor A,
population declines and degradation of
habitat for this species are ongoing
despite the protection afforded by these
laws. While these laws have resulted in
improved water quality and stream
habitat for aquatic life, including the
chucky madtom, they alone have not
been adequate to fully protect this
species; sedimentation and non-point
source pollutants continue to be a
significant problem. Sediment is the
most abundant pollutant in the Little
Chucky Creek watershed and is the
greatest threat to the chucky madtom.

Portions of the Nolichucky River and
its tributaries in Greene County,
Tennessee, are listed as impaired (303d)
by the State of Tennessee due to pasture
grazing, irrigated crop production,
unrestricted cattle access, land
development, municipal point source
discharges, septic tank failures, gravel
mining, agriculture, and channelization
(TDEC 2010, pp. 64-73). However, Little
Chucky Creek is not listed as “an
impaired water” by the State of
Tennessee (TDEC 2010, pp. 64-73). For
water bodies on the 303(d) (impaired)
list, States are required under the Clean
Water Act to establish a TMDL for the
pollutants of concern that will bring
water quality into the applicable
standard. The TDEC has developed
TMDLs for the Nolichucky River
watershed to address the problems of
fecal coliform loads, siltation, and
habitat alteration by agriculture.

The chucky madtom receives
incidental protection under the Act due
to the coexistence of the Federally
endangered Cumberland bean (Villosa
trabalis), which is still thought to occur
in Little Chucky Creek, Greene County,
Tennessee (Ahlstedt pers. comm. 2008).
However, this protection has been
insufficient to mitigate the threats to
either species.

The chucky madtom was listed as
Endangered by the State of Tennessee in
September of 2000. Under the
Tennessee Nongame and Endangered or
Threatened Wildlife Species
Conservation Act of 1974 (Tennessee
Code Annotated §§ 70-8—-101-112), “[I]t
is unlawful for any person to take,
attempt to take, possess, transport,
export, process, sell or offer for sale or
ship nongame wildlife, or for any
common or contract carrier knowingly
to transport or receive for shipment
nongame wildlife.”” Further, regulations
included in the Tennessee Wildlife
Resources Commission Proclamation
00-15 Endangered Or Threatened
Species state the following: “Except as
provided for in Tennessee Code
Annotated, Section 70-8-106 (d) and
(e), it shall be unlawful for any person
to take, harass, or destroy wildlife listed
as threatened or endangered or
otherwise to violate terms of Section
70—8-105 (c) or to destroy knowingly
the habitat of such species without due
consideration of alternatives for the
welfare of the species listed in (1) of this
proclamation, or (2) the United States
list of Endangered fauna.”” Under these
regulations, potential collectors of this
species are required to have a State
collection permit. However, in terms of
project management, this regulation
only provides for the consideration of
alternatives, and does not require the
level of project review afforded by the
Act.

In summary, population declines and
degradation of habitat for the chucky
madtom are ongoing despite the
protection afforded by State and Federal
laws and corresponding regulations.
Despite these laws, sedimentation and
non-point source pollution continue to
adversely affect the species. Because of
the vulnerability of the small remaining
populations of the chucky madtom and
the imminence of these threats, we find
the inadequacy of existing regulatory
mechanisms to be a significant threat of
high magnitude. Further, the
information available to us at this time
does not indicate that the magnitude or
imminence of this threat is likely to be
appreciably reduced in the foreseeable
future.

Laurel Dace

The laurel dace and its habitats are
afforded some protection from water
quality and habitat degradation under
the Clean Water Act and by TDEC’s
Division of Water Pollution Control
under the TWQCA. However, as
demonstrated under Factor A,
population declines and degradation of
habitat for this species are ongoing
despite the protection afforded by these
laws. While these laws have resulted in
improved water quality and stream
habitat for aquatic life, including the
laurel dace, they alone have not been
adequate to fully protect this species;
sedimentation and non-point source
pollutants continue to be a significant
problem. Sediment is the most abundant
pollutant in the watershed and one of
the greatest threats to the laurel dace.

The State of Tennessee maintains
water-use classifications through
issuance of NPDES permits to
industries, municipalities, and others
that set maximum limits on certain
pollutants or pollutant parameters. For
water bodies on the 303(d) list, States
are required under the Clean Water Act
to establish a TMDL for the pollutants
of concern that will bring water quality
into the applicable standard. The TDEC
has not identified any impaired water
bodies in the Soddy Creek, the Sale
Creek system, or the Piney River system
(TDEC 2008).

The TWRA lists the laurel dace as
endangered. Under the Tennessee
Nongame and Endangered or
Threatened Wildlife Species
Conservation Act of 1974 (Tennessee
Code Annotated §§ 70-8—-101-112), “[I]t
is unlawful for any person to take,
attempt to take, possess, transport,
export, process, sell or offer for sale or
ship nongame wildlife, or for any
common or contract carrier knowingly
to transport or receive for shipment
nongame wildlife.” Further, regulations
included in the Tennessee Wildlife
Resources Commission Proclamation
00-15 Endangered Or Threatened
Species state the following: “Except as
provided for in Tennessee Code
Annotated, Section 70-8—-106 (d) and
(e), it shall be unlawful for any person
to take, harass, or destroy wildlife listed
as threatened or endangered or
otherwise to violate terms of Section
70—-8-105 (c) or to destroy knowingly
the habitat of such species without due
consideration of alternatives for the
welfare of the species listed in (1) of this
proclamation, or (2) the United States
list of Endangered fauna.” Under these
regulations, potential collectors of this
species are required to have a State
collection permit. However, in terms of
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project management, this regulation
only provides for the consideration of
alternatives, and does not require the
level of project review afforded by the
Act.

In summary, population declines and
degradation of habitat for the laurel dace
are ongoing despite the protection
afforded by State and Federal water
quality laws. While these laws have
resulted in improved water quality and
stream habitat for aquatic life, including
the laurel dace, they alone have not
been adequate to fully protect this
species; sedimentation and non-point
source pollutants continue to be a
significant problem. Non-point source
pollution is not regulated by the Clean
Water Act. Due to the vulnerability of
the laurel dace to water quality and
habitat degradation, we find the
inadequacy of regulatory mechanisms
that address water quality to be an
imminent threat of high magnitude.
Further, the information available to us
at this time does not indicate that the
magnitude or imminence of this threat
is likely to be appreciably reduced in
the foreseeable future.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

Restricted Range and Population Size

The Cumberland darter, rush darter,
yellowcheek darter, chucky madtom,
and laurel dace have limited geographic
ranges and small population sizes. Their
existing populations are extremely
localized, and geographically isolated
from one another, leaving them
vulnerable to localized extinctions from
intentional or accidental toxic chemical
spills, habitat modification, progressive
degradation from runoff (non-point
source pollutants), natural catastrophic
changes to their habitat (e.g., flood
scour, drought), other stochastic
disturbances, and to decreased fitness
from reduced genetic diversity.
Potential sources of unintentional spills
include accidents involving vehicles
transporting chemicals over road
crossings of streams inhabited by one of
these five fish, or the accidental or
intentional release of chemicals used in
agricultural or residential applications
into streams.

Species that are restricted in range
and population size are more likely to
suffer loss of genetic diversity due to
genetic drift, potentially increasing their
susceptibility to inbreeding depression,
decreasing their ability to adapt to
environmental changes, and reducing
the fitness of individuals (Soule 1980,
pp. 157-158; Hunter 2002, pp. 97-101;
Allendorf and Luikart 2007, pp. 117—
146). It is likely that some of the

Cumberland darter, rush darter,
yellowcheek darter, chucky madtom,
and laurel dace populations are below
the effective population size required to
maintain long-term genetic and
population viability (Soule 1980, pp.
162—-164; Hunter 2002, pp. 105-107).
The long-term viability of a species is
founded on the conservation of
numerous local populations throughout
its geographic range (Harris 1984, pp.
93-104). These separate populations are
essential for the species to recover and
adapt to environmental change (Noss
and Cooperrider 1994, pp. 264-297;
Harris 1984, pp. 93—104). The level of
isolation seen in these five species
makes natural repopulation following
localized extirpations virtually
impossible without human intervention.

Climate Change

Climate change has the potential to
increase the vulnerability of the
Cumberland darter, rush darter,
yellowcheek darter, chucky madtom,
and laurel dace to random catastrophic
events (e.g., McLaughlin et al. 2002;
Thomas et al. 2004). Climate change is
expected to result in increased
frequency and duration of droughts and
the strength of storms (e.g., Cook et al.
2004). During 2007, a severe drought
affected the upper Cumberland River
basin in Kentucky and Tennessee.
Streamflow values for the Cumberland
River at Williamsburg, Kentucky (USGS
Station Number 03404000), in
September and October of 2007 were
among the lowest recorded monthly
values (99th percentile for low-flow
periods) during the last 67 years
(Cinotto pers. comm. 2008). Climate
change could intensify or increase the
frequency of drought events, such as the
one that occurred in 2007. Thomas et al.
(2004, p. 112) report that the frequency,
duration, and intensity of droughts are
likely to increase in the Southeast as a
result of global climate change.

Fluker et al. (2007, p. 10) reported
that drought conditions, coupled with
rapid urbanization in watersheds that
contain rush darters, render the
populations vulnerable, especially
during the breeding season when they
concentrate in wetland pools and
shallow pools of headwater streams.
Drought conditions from 2006 to 2007
greatly reduced spawning habitat for
rush darter in Jefferson County
(Drennen pers. obs. 2007). Survey
numbers for the rush darter within the
spring-fed headwaters for the unnamed
tributary to Turkey Creek during 2007
were reduced due to a lack of water
(Kuhajda pers. comm. 2008). In Winston
County, Stiles and Mills (2008, pp. 5—
6) noted that Doe Branch almost

completely dried up during the summer
of 2007 (Stiles pers. comm. 2008).

The Little Red River watershed in
Arkansas experienced moderate drought
conditions during 1997—-2000 (Southern
Regional Climate Center 2000), which
reduced flows in its tributaries and
affected yellowcheek darter
populations. During a status survey for
the species conducted in 2000, the stage
height of the Little Red River was 0.3 m
(1 ft) lower than what was reported
during a 1979-1980 status survey of the
darter (Wine et al. 2000, p. 7). Stream
flow is strongly correlated with
important physical and chemical
parameters that limit the distribution
and abundance of riverine species
(Power et al. 1995, p. 159; Resh et al.
1988, p. 437) and it regulates the
ecological integrity of flowing water
systems (Poff et al. 1997, p. 769). During
the 2000 status survey, the yellowcheek
darter was not found in the upper
reaches of any study streams or in the
Turkey/Beech Fork reach of Devils Fork,
a likely result of drought conditions.
This indicates a contraction of
yellowcheek darter range to stream
reaches lower in the watershed where
flows are maintained for a greater
portion of the year (Wine et al. 2000, p.
11). It is possible that the perceived
contraction in range occurs only during
low precipitation years in north-central
Arkansas. The threat of drought is
imminent and moderate to high,
respectively, in all four watersheds for
the yellowcheek darter. Exacerbation of
natural drought cycles as a result of
global climate change could have
detrimental effects on the species,
which could continue for the
foreseeable future.

Competition From Introduced Species

The Federally endangered watercress
darter (Etheostoma nuchale) was
translocated outside of its native range
by the Service into Tapawingo Springs
in 1988 in order to assist in the species’
recovery by expanding its range (Moss
1995, p. 5). The watercress darter is now
reproducing and is competing with the
rush darter in Tapawingo Springs
(USFWS 1993, p. 1; Drennen pers. obs.
2004; George et al. 2009, p. 532). In
2001, a population of watercress darters
was found in the Penny Springs site
(Stiles and Blanchard 2001, p. 3). The
introduced watercress darter appears to
be out-competing the rush darter at this
site (Fluker et al. 2008, p. 1; George et
al. 2009, p. 532), even though the rush
darter has always been considered rare
in the Tapawingo Spring area (Stiles
pers. comm. 2008). Further investigation
may be required to determine whether
interspecific competition is occurring
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between the watercress darter and the
rush darter at this site (Stiles pers.
comm. 2008). However, Fluker et al.
(2008, p. 1) and George et al. (2009, p.
532) consider the rush darter to be
extirpated after completing 2 years of
surveys (2008—2009) in Tapawingo
Spring.

Reduced Fecundity

The low fecundity rates exhibited by
many madtom catfishes (Breder and
Rosen 1966 in Dinkins and Shute 1996,
p. 58) could limit the potential for
populations to rebound from
disturbance events. The short lifespan
exhibited by members of the N.
hildebrandi clade (a taxonomic group of
organisms classified together on the
basis of homologous features traced to a
common ancestor) of madtoms, if also
true of chucky madtoms, would further
limit the species’ viability by rendering
it vulnerable to severe demographic
shifts from disturbances that prevent
reproduction in even a single year, and
could be devastating to the population
if the disturbance persists for successive
years.

Summary

Because the Cumberland darter, rush
darter, yellowcheek darter, chucky
madtom, and laurel dace all have
limited geographic ranges and small
population sizes, they are subject to
several ongoing natural and manmade
threats. Since these threats are ongoing,
they are considered to be imminent. The
magnitude of these threats is high for
each of these species because they result
in a reduced ability to adapt to
environmental change. Further, the
information available to us at this time
does not indicate that the magnitude or
imminence of this threat is likely to be
appreciably reduced in the foreseeable
future.

Exacerbation of natural drought cycles
as a result of global climate change
could have detrimental effects on these
five species, which are expected to
continue or increase in the future. The
specific threat of global climate change
is considered to be nonimminent. The
Federally endangered watercress darter
(Etheostoma nuchale) introduced into
the range of the rush darter is now
potentially competing with the rush
darter. The low fecundity rates
exhibited by many madtom catfishes
could specifically affect the chucky
madtom and exacerbate the problem of
its recovering from disturbance events.
These threats are considered moderate/
low in magnitude because of the
uncertainty of their effects, but are
considered imminent as they are
ongoing.

Determination

We have carefully assessed the best
scientific and commercial information
available regarding the past, present,
and future threats to the Cumberland
darter, rush darter, yellowcheek darter,
chucky madtom, and laurel dace.
Section 3(6) of the Act defines an
endangered species as “‘any species
which is in danger of extinction
throughout all or a significant portion of
its range.” We find that each of these
five species is presently in danger of
extinction throughout its entire range,
based on the immediacy and magnitude
of the threats described above. Based on
our analysis, we have no reason to
believe that the negative population
trends for any of the five species
addressed in this final rule will
improve, nor will the effects of current
threats acting on the species be
ameliorated in the foreseeable future.
Therefore, on the basis of the best
available scientific and commercial
information, we are listing the
Cumberland darter, rush darter,
yellowcheek darter, chucky madtom,
and laurel dace as endangered under the
Act.

Without the protection of the Act,
these five species are in danger of
extinction throughout all of their highly
localized ranges. Extinction could occur
within a few years, given the reduction
of habitats and ranges, small population
sizes, current habitat threats, and
natural or human-induced catastrophic
events. Furthermore, because of the
immediate and ongoing significant
threats to each species throughout their
entire respective ranges, as described
above in the five-factor analysis, we find
that it is unnecessary to analyze
whether there are any significant
portions of ranges for each species that
may warrant a different determination
of status.

Critical Habitat

In the June 24, 2010 proposed listing
rule (75 FR 36035) we determined that
designation of critical habitat was
prudent for all five species. However,
we found that critical habitat was not
determinable at the time, and set forth
the steps we would undertake to obtain
the information necessary to develop a
proposed designation of critical habitat.
We have completed these steps and
intend to publish a proposed
designation in the next few months for
all five species. We were unable to
include the critical habitat with the final
listing rule due to an internal publishing
issue requiring separate publication of
proposed and final rules in the Federal
Register.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing results in
public awareness and conservation
actions by Federal, State, and private
organizations; and individuals. The Act
encourages cooperation with the States
and requires that recovery actions be
carried out for all listed species. The
protection measures required of Federal
agencies and the prohibitions against
certain activities are discussed, in part,
below.

Section 7(a) of the Act requires
Federal agencies to evaluate their
actions with respect to any species that
is proposed or listed as endangered or
threatened and with respect to its
critical habitat, if any is designated.
Regulations implementing this
interagency cooperation provision of the
Act are codified at 50 CFR part 402.
Section 7(a)(4) of the act requires
Federal agencies to confer with the
Service on any action that is likely to
jeopardize the continued existence of a
species proposed for listing or result in
destruction or adverse modification of
proposed critical habitat. If a species is
listed subsequently, section 7(a)(2)
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of the species or to
destroy or adversely modify its critical
habitat. If a Federal action may affect a
listed species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service.

Federal agency actions within the
species’ habitat that may require
conference or consultation or both as
described in the preceding paragraph
include, but are not limited to, the
carrying out or the issuance of permits
for reservoir construction, stream
alterations, discharges, wastewater
facility development, water withdrawal
projects, pesticide registration, mining,
and road and bridge construction.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered wildlife. The
prohibitions, codified at 50 CFR 17.21
for endangered wildlife, in part, make it
illegal for any person subject to the
jurisdiction of the United States to take
(includes harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, or
collect, or to attempt any of these),
import or export, ship in interstate
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commerce in the course of commercial
activity, or sell or offer for sale in
interstate or foreign commerce any
listed species. It also is illegal to
possess, sell, deliver, carry, transport, or
ship any wildlife that has been taken
illegally. Certain exceptions apply to
agents of the Service and State
conservation agencies.

We may issue permits to carry out
otherwise prohibited activities
involving endangered wildlife species
under certain circumstances.
Regulations governing permits are
codified at 50 CFR 17.22 for endangered
species, and at 17.32 for threatened
species. With regard to endangered
wildlife, a permit must be issued for the
following purposes: for scientific
purposes, to enhance the propagation or
survival of the species, and for
incidental take in connection with
otherwise lawful activities.

Required Determinations

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This rule does not contain any new
collections of information that require
approval by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act. This rule will not
impose recordkeeping or reporting
requirements on State or local

governments, individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

National Environmental Policy Act
(NEPA)

We have determined that
environmental assessments and
environmental impact statements, as
defined under the authority of the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.), need not
be prepared in connection with
regulations pursuant to section 4(a) of
the Act. We published a notice outlining
our reasons for this determination in the
Federal Register on October 25, 1983
(48 FR 49244).

References Cited

A complete list of all references cited
in this rulemaking is available on the
Internet at http://www.regulations.gov
or upon request from the Field
Supervisor, Tennessee Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT).

Authors

The primary authors of this document
are the staff members of the Tennessee

Ecological Services Field Office (see FOR
FURTHER INFORMATION CONTACT].

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as follows:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

m 2. Amend § 17.11(h) by adding entries
for “Dace, laurel,” “Darter,
Cumberland,” ‘“Darter, rush,” ‘“Darter,
yellowcheek,” and “Madtom, chucky”
to the List of Endangered and
Threatened Wildlife, in alphabetical
order, under FISHES, to read as follows:

§17.11 Endangered and threatened
wildlife.
* * * *
(h) L

Species Vertebrate popu- o . :
Historic range lation where endan-  Status ~ When listed Cr|t|c{agthab| Sﬁﬁg'sal
Common name Scientific name gered or threatened
FISHES
Dace, laurel ............. Chrosomus saylori .. U.S.A (TN) .............. Entire ....ccoveeiieeens E 791 NA NA
Darter, Cumberland Etheostoma U.S.A. (KY, TN) ...... Entire ...ccoovieeeees E 791 NA NA
susanae.
Darter, rush .............. Etheostoma US.A. (AL) .cooeene Entire ......coceniiee E 791 NA NA
phytophilum.
Darter, yellowcheek Etheostoma moorei  U.S.A. (AR) ............. Entire ... E 791 NA NA
Madtom, chucky ...... Noturus crypticus .... U.S.A. (TN) ............. Entire ...ccceveeieeen. E 791 NA NA
* * * * *

Dated: July 27, 2011.
James J. Slack,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 2011-20018] Filed 8-8-11; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 920

[Doc. No. AMS-FV-11-0041; FV11-920-1
PR]

Kiwifruit Grown in California; Change
in Reporting Requirements and New
Information Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed Rule.

SUMMARY: This rule invites comments
on proposed changes to the reporting
requirements currently prescribed under
the marketing order that regulates the
handling of kiwifruit grown in
California. The order is administered
locally by the Kiwifruit Administrative
Committee (Committee). This rule
would require handlers to file two end-
of-season reports with the Committee.
One report would contain price and
handler shipment information and the
other report would contain grower
shipment information. The Committee
would use this information to determine
appropriate grower representation on
the Committee, to conduct grower
nominations, to verify shipments for
assessment collections, and to prepare
the annual report and the annual
marketing policy, as required under the
order. This proposal also announces the
Agricultural Marketing Service’s (AMS)
intention to request approval from
Office of Management and Budget
(OMB) of a new information collection.
DATES: Comments on the proposed
rulemaking must be received by October
11, 2011. Pursuant to the Paperwork
Reduction Act (44 U.S.C. chapter 35),
comments on the information collection
burden that would result from this
proposal must be received by October
11, 2011.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent to the Docket Clerk,

Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720-8938; or
Internet: http://www.regulations.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.regulations.gov. All comments
submitted in response to this rule will
be included in the record and will be
made available to the public. Please be
advised that the identity of the
individuals or entities submitting the
comments will be made public on the
Internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Kathie M. Notoro, Marketing Specialist,
or Kurt J. Kimmel, Regional Manager,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487-5906, or e-mail:
Kathie.Notoro@ams.usda.gov or
Kurt.Kimmel@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Laurel May,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or e-mail:
Laurel. May@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This
proposal is issued under Marketing
Order No. 920 as amended (7 CFR part
920), regulating the handling of
kiwifruit grown in California,
hereinafter referred to as the “order.”
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This proposal has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under

section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This proposal invites comments on
changes to the reporting requirements
authorized under the order. This rule
would add two new reporting
requirements and two new forms to
those currently specified in the order’s
administrative rules and regulations.
These changes would allow the
Committee to collect annual, end-of-
season price, shipment, and grower
information (grower entity/farm name,
mailing address, location of farm by
county, shipments by pack style, and
acreage) from all kiwifruit handlers.
Under this proposed regulation, both
reports would be due from each handler
within 30 days after such handler has
completed current season shipments.
The Committee would use this
information to determine appropriate
grower representation on the
Committee, to conduct grower
nominations, to verify shipments for
assessment collections, and to prepare
the annual report and the annual
marketing policy, as required under the
order. This proposal was unanimously
recommended by the Committee at a
meeting on March 17, 2011.

Section 920.12 of the order defines
the Districts within the production area,
and Section 920.20 provides, in part,
that “* * * district representation on
the committee shall be based upon the
previous five-year average production in
the district and shall be established so
as to provide an equitable relationship
between membership and districts.”

Section 920.22 of the order defines
the nomination procedures, allowing for
nominations to be conducted via mail,
and provides that growers are eligible to
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participate in nominations in the
district they produce kiwifruit.

Section 920.34 of the order requires
that the Committee prepare an annual
report for presentation to the Secretary
and the industry.” The annual report
provides a cumulative review of
industry statistics as well as information
about program activities and
expenditures.

Section 920.41 of the order provides
authority to assess each person who first
handles kiwifruit a pro rata share of the
expenses which are reasonable and
likely to be incurred by the Committee
during a fiscal period.

Section 920.50 of the order requires
the Committee to prepare an annual
marketing policy for submission to the
Secretary. The marketing policy
describes expected kiwifruit production,
quality, and marketing conditions.
Along with other pertinent information,
the marketing policy provides the basis
for the recommendation of appropriate
kiwifruit handling regulations for the
upcoming season.

Section 920.60 of the order authorizes
the Committee to require handlers to file
reports and provide other information as
may be necessary for the Committee to
perform these duties.

Section 920.61 (Compliance) of the
order provides that all handlers must
conform to the provisions and
regulations set forth in the order, and
the Committee is to verify handler
compliance with order provisions.

The Committee’s current reporting
requirements are specified in §920.160
of the order’s administrative rules and
regulations. This section currently
requires that handlers submit: (1) A
report of shipment and inventory data
which provides monthly data regarding
the reporting period, name and
identification of the shipper, and the
number of containers by type and
weight by shipment destination category
of all kiwifruit; (2) a Kiwifruit Inventory
Shipping System (KISS) form, which
consists of three sections: KISS/Add
Inventory, KISS/Deduct Inventory, and
KISS/Shipment and which provides
beginning inventory by size and
container type, quantity of the fruit lost
in repack or repacked into other
container types, total domestic and
export shipments by size and container
type; and any other adjustments which
increase or decrease handler inventory;
(3) a Return Receipt of Kiwifruit to
Grower Form which reports fruit
returned by a handler to a grower(s);
and (4) a KISS Price/Shipment report
which contains handler information,
reporting period, total fresh market
shipments, and gross f.0.b. sales of non-
organic kiwifruit by pack style and size.

Since 1984, the California Kiwifruit
Commission (Commission) has collected
end-of-season price, shipment, and
grower information (grower entity/farm
name, mailing address, location of farm
by county, shipments by pack style, and
acreage), on organic and non-organic
kiwifruit via two Commission forms.
The Commission has, through an
agreement, shared this information with
the Committee. The Committee
previously used the majority of this
information to determine appropriate
grower representation on the
Committee, to conduct grower
nominations, to verify shipments for
assessment collections, and to prepare
the annual report and the annual
marketing policy under the order.

The Commission will cease to exist as
of September 30, 2011. Thus, the
Committee would no longer have access
to this previously shared information.
As the current reporting requirements,
under the order, make no provisions for
collecting end-of-season information
previously provided by the
Commission, and as the Committee
would need this information from all
handlers, to include organic handlers,
the Committee unanimously
recommended adding these new
reporting requirements and two new
forms, the End-of-Season F.O.B. Sales
Report and the Final Packout Report, to
§920.160 of the order’s administrative
rules and regulations.

Under the proposed change, § 920.160
would be revised by adding two new
reporting requirements and two new
forms, due by each handler (organic and
non-organic) within 30 days after such
handler has completed current season
shipments. Kiwifruit shipments
generally begin in September and
continue through July. The information
collected on the End-of-Season F.O.B.
Sales Report would include data on
gross f.0.b. sales value and number of
containers for fresh market shipments
by fruit size and pack style for the
season. The information collected on
the Final Packout Report would include
containers shipped by pack style for
fresh market shipments, for each grower
entity during the season. The report
would also include the grower entity
and farm name, mailing address, the
county where the farm is located, and
total acreage. Both reports would also
show the company name, contact
person, and phone number of the
handler. The information obtained from
both of the two new reports would
provide data to determine appropriate
representation on the Committee, to
conduct grower nominations, to verify
shipments for assessment collections,

and to prepare the annual report and
annual marketing policy.

Section 8e of the Act provides that
when certain domestically produced
commodities, including kiwifruit, are
regulated under a Federal marketing
order, imports of that commodity must
meet the same or comparable grade,
size, quality, and maturity requirements.
This rule would only change the
reporting requirements under the
domestic handling regulations. No
changes to the import regulations would
be made.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (5 U.S.C.
601-612) (RFA), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

Small agricultural service firms are
defined by the Small Business
Administration (SBA) (13 CFR 121.201)
as those having annual receipts of less
than $7,000,000, and small agricultural
producers are defined as those having
annual receipts of less than $750,000.

Based on Committee data, there are
approximately 27 handlers of kiwifruit
subject to regulation under the
marketing order and approximately 176
kiwifruit growers in the production
area.

The California Agricultural Statistical
Service (CASS) reported total California
kiwifruit production for the 2009-10
season at 26,000 tons with an average
price of $1,470 per ton. Based on the
average price, shipment, and grower
information provided by the CASS and
the Committee, it could be concluded
that the majority of kiwifruit handlers
would be considered small businesses
under the SBA definition. In addition,
based on kiwifruit production and price
information, as well as the total number
of California kiwifruit growers, the
average annual grower revenue is less
than $750,000. Thus, the majority of
California kiwifruit producers may also
be classified as small entities.

This proposed rule would revise
§920.160 by adding two new reporting
requirements and two new forms, due
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by handlers within 30 days after such
handler has completed current season
shipments. The information collected
on the End-of-Season F.O.B. Sales
Report would include data on gross
f.0.b. sales value and number of
containers for fresh market shipments
by fruit size and pack style for the
season. The information collected on
the Final Packout Report would include
containers shipped by pack style for
fresh market shipments, for each grower
entity during the season. The report
would also include the grower entity
and farm name, mailing address, the
county where the farm is located, and
total acreage. Both reports would also
show the company name, contact
person, and phone number of the
handler. The information obtained from
both of the two new reports would
provide data to determine appropriate
grower representation on the
Committee, to conduct grower
nominations, to verify shipments for
assessment collections, and to prepare
the annual report and annual marketing
policy. This rule would revise
§920.160, which specifies the reporting
requirements.

Requiring the price, shipment, and
grower information at the end of the
season would impose a minor increase
in the reporting burden on all kiwifruit
handlers. As this data was previously
provided to the Commission and shared
with the Committee, these two annual
end-of-season reports would not
significantly increase the handlers’
record keeping burden because the
primary source of data is already being
recorded and maintained by handlers as
a routine part of their daily business.
The majority of handlers use computers
to record their data, and this
information can readily be accessed and
summarized for these reports.
Consequently, any additional costs
associated with these changes are
expected to be minimal. Also, the
benefits of having consolidated end-of-
season price, shipping, and grower data
are expected to outweigh any costs
associated with the increase in reporting
burden. Further, the benefits of this rule
are expected to be equally available to
all industry members, regardless of their
size. It is anticipated that the
transmission of these reports from
handlers to the Committee would be
done by either e-mail or facsimile (Fax)
machines.

The Committee discussed alternatives
to this action, including making no
changes to the reporting requirements,
but determined that in order to carry out
the objectives of the marketing order,
the information collected contained
within these two new reports would be

necessary. Therefore, this alternative
was rejected.

This proposal would establish two
new reporting requirements and would
also require two new Committee forms:
the End-of-Season F.O.B. Sales Report
and the Final Packout Report. Therefore,
this proposed rule would impose a
minor increase in the reporting burden
equally on all handlers, which is
discussed in the Paperwork Reduction
Act section of this document.

As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. USDA has not
identified any relevant Federal rules
that duplicate, overlap or conflict with
this rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Further, the Committee’s meetings
were widely publicized throughout the
kiwifruit industry and all interested
persons were invited to attend the
meetings and participate in Committee
deliberations on all issues. Like all
Committee meetings, the March 17,
2011, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.
Finally, interested persons are invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Laurel May at
the previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

A 60-day comment period is provided
for interested persons to comment on
this proposal. All written comments
timely received will be considered
before a final determination is made on
this matter.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35), this notice announces that
AMS is requesting approval from the
Office of Management and Budget
(OMB) for a new information collection
request, under OMB No. 0581-NEW.
Upon approval of this new collection by
OMB, it will be merged with the forms

currently approved for use under OMB
No. 0581-0189, Generic OMB Fruit
Crops.

Title: Kiwifruit Grown in California;
Marketing Order No. 920.

OMB Number: 0581-New.

Type of Request: New collection.

Abstract: The information collection
requirements in this request are
essential to carry out the intent of the
Act, to provide the respondents the type
of service they request, and to
administer the California kiwifruit
marketing order program, which has
been operating since 1984.

On March 17, 2011, the Committee
unanimously recommended an End-of-
Season F.O.B. Sales Report and a Final
Packout Report for all handlers to report
end-of-season prices, shipment, and
grower information. Information for
these reports was previously collected
by the Commission. This action
concerns these reports, which would
require the reports to be submitted to
the Committee by handlers. Pursuant to
§920.60(c), handlers would maintain
records for at least two succeeding fiscal
years to verify the data reported to the
Committee on these reports.

These forms would facilitate the
collection of price, shipment, and
grower information from all kiwifruit
handlers and are titled End-of-Season
F.O.B. Sales Report and Final Packout
Report. The forms covered under this
collection require the minimum
information necessary to carry out the
requirements of the order. The
information collected would only be
used by authorized representatives of
the USDA, including AMS, Fruit and
Vegetable Programs regional and
headquarters staff, and authorized
employees of the Committee.
Authorized Committee employees
would be the primary users of the
information, and AMS would be the
secondary user. The Committee’s staff
would compile the information
collected from handlers and use it to
determine grower representation on the
Committee, to conduct grower
nominations, to verify shipments for
assessment collections, and to prepare
its annual report and annual marketing
policy, as required under the order. All
proprietary handler information would
be kept confidential in accordance with
the Act and order.

The proposed request for a new
information collection under the order
is as follows:

End-of-Season F.O.B. Sales Report

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to be no more than an
average of 0.75 hours per response.
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Respondents: Persons who handle
California kiwifruit.

Estimated Number of Respondents:
27.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 20.25 hours.

Final Packout Report

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to be an average of 0.75
hours per response.

Respondents: Persons who handle
California kiwifruit.

Estimated Number of Respondents:
27.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 20.25 hours.

Comments: Comments are invited on:
(1) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(2) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions used;
(3) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments should reference OMB No.
0581-New and the Marketing Order for
Kiwifruit Grown in California, and
should be sent to the USDA in care of
the Docket Clerk at the previously-
mentioned address or at http://
www.regulations.gov.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments
received will become a matter of public
record and will be available for public
inspection during regular business
hours at the address of the Docket Clerk
or at http://www.regulations.gov.

Upon publication of the final rule,
this collection will be merged with the
forms currently approved for use under
OMB No. 0581-0189 “Generic OMB
Fruit Crops.”

List of Subjects in 7 CFR Part 920

Kiwifruit, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 920 is proposed to
be amended as follows:

PART 920—KIWIFRUIT GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 920 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§920.160 [Amended]

2.§920.160 is amended by adding
paragraphs (f) and (g) to read as follows:

§920.160 Reports.

* * * * *

(f) Each handler shall file annually
with the Committee an End-of-Season
F.0.B. Sales Report, due within 30 days
after such handler has completed
current season shipments, reporting
gross f.0.b. sales value and number of
containers by pack style and size for
fresh market shipments for the season.
The report shall also show the company
name, contact person, and phone
number of the handler.

(g) Each handler shall file annually
with the Committee a Final Packout
Report, due within 30 days after such
handler has completed current season
shipments, reporting total containers
shipped, by pack style for fresh market
shipments, for each grower entity
during the season. The report shall also
include the grower entity and farm
name, mailing address, the county in
which the farm is located, and total
acreage for each reported grower entity.
Also, the report shall show the company
name, contact person, and phone
number of the handler.

Dated: August 3, 2011.
David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-20116 Filed 8-8-11; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY

10 CFR Parts 429 and 431
[Docket No. EERE-2011-BT-CE-0050]
RIN 1904-AC58

Energy Conservation Program:
Compliance Date Regarding the Test
Procedures for Walk-In Coolers and
Freezers and the Certification for Metal
Halide Lamp Ballasts and Fixtures

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of Proposed Rulemaking
(NOPR).

SUMMARY: This document clarifies the
compliance date by which
manufacturers must begin to use

portions of a recently promulgated test
procedure (i.e., the April 15, 2011 final
rule) when certifying walk-in coolers
and walk-in freezers. This document
also proposes regulatory text changes to
reflect U.S. Department of Energy’s
(DOE) intent that only manufacturers of
components of walk-in coolers and
walk-in freezers are required to submit
certification reports. Additionally, the
NOPR proposes clarifications as to the
types of test data needed to support the
certification of compliance per DOE’s
existing test procedures for walk-in
coolers and walk-in freezers and the
recently promulgated test procedure for
this equipment. Finally, this document
proposes to extend the compliance date
for certification of metal halide lamp
ballasts and fixtures.

DATES: DOE will accept comments, data,
and information regarding the notice of
proposed rulemaking (NOPR)
postmarked no later than August 30,
2011. See section III, “Public
Participation,” for details.

ADDRESSES: Any comments submitted
must identify the NOPR for walk-in
coolers and walk-in freezers and metal
halide lamp ballasts and fixtures by
providing the docket number EERE—
2011-BT-CE-0050 and/or RIN number
1904—-AC58. Comments may be
submitted using any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: WICF-MHL-2011-CE-
0050@¢e.doe.gov. Include docket
number EERE-2011-BT-CE-0050 and/
or RIN 1904—-AC58 in the subject line of
the message. Submit electronic
comments in WordPerfect, Microsoft
Word, PDF, or ASCII file format and
avoid the use of special characters or
any form of encryption.

e Postal Mail: Ms. Brenda Edwards,
U.S. Department of Energy, Building
Technologies Program, Mailstop EE-2],
1000 Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—2945. Please
submit one signed original paper copy.

e Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 950
L’Enfant Plaza, SW., 6th Floor,
Washington, DC 20024. Please submit
one signed original paper copy.

Docket: For access to the docket to
read background documents or
comments received, visit the U.S.
Department of Energy, Resource Room
of the Building Technologies Program,
950 L’Enfant Plaza, SW., 6th Floor,
Washington, DC 20024, (202) 586—2945,
between 9 a.m. and 4 p.m. Monday
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through Friday, except Federal holidays.
Please call Ms. Brenda Edwards at the
above telephone number for additional
information regarding visiting the
Resource Room. Please note: DOE’s
Freedom of Information Reading Room
(Room 1E-190 at the Forrestal Building)
no longer houses rulemaking materials.
FOR FURTHER INFORMATION CONTACT: Ms.
Ashley Armstrong, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121. E-mail:
Ashley.Armstrong@ee.doe.gov.

In the Office of the General Counsel,
contact Ms. Laura Barhydt, U.S.
Department of Energy, Office of the
General Counsel, GC-32, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 287-5772. E-mail:
Laura.Barhydt@hq.doe.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Energy Policy and Conservation
Act (EPCA), as amended by section
312(c) of the Energy Independence and
Security Act (EISA 2007), requires the
DOE to prescribe a test procedure to
measure the energy use of walk-in
coolers and freezers (collectively, walk-
ins). See 42 U.S.C. 6314(a). DOE
recently satisfied this requirement by
issuing a final rule establishing a test
procedure for manufacturers to use
when measuring the energy use or
energy efficiency of certain walk-in
components: panels, non-display doors,
display doors, and refrigeration systems.
See 76 FR 21580 (April 15, 2011) (final
rule prescribing walk-in test procedures)
and 76 FR 33631 (June 9, 2011) (notice
containing corrected formulas).

Since the publication of that
rulemaking, DOE recognized a need to
clarify the date by which manufacturers
must begin using the test procedure.
The SUMMARY and DATES sections of the
preamble text to the final rule stated
that the test procedures will be
mandatory for making representations of
energy usage or energy efficiency
starting October 12, 2011; that is, 180
days after publication of the test
procedure final rule. In this notice, DOE
proposes to add regulatory text to clarify
that the compliance date for using the
test procedure for certifications of
compliance is the same as the date for
compliance with the energy
conservation standards currently under
development. DOE plans to issue the
final rule by 2012 and manufacturers
must comply with these standards
within three years of publication of the

final rule. DOE may also provide for a
delayed effective date if the Secretary
determines this three-year period is
inadequate. (42 U.S.C. 6313(f)(4)(B))
DOE is also proposing to add regulatory
text to clarify that only component
manufacturers are required to submit
certifications of compliance with the
current standards.

I1. Need for Clarification

DOE is publishing this notice to
address questions from walk-in
manufacturers regarding how to comply
with their certification requirements
under 10 CFR part 429, subpart B and
Appendix A, which collectively
prescribe the process for manufacturers
to follow when certifying their
commercial equipment as compliant
under the relevant energy conservation
standards. DOE recently indicated that
walk-in manufacturers must comply
with these requirements starting on
October 1, 2011. 76 FR 38287, 38292
(June 30, 2011). EPCA, through
amendments established by the Energy
Independence and Security Act of 2007,
Pub. L. 140-110 (Dec. 19, 2007) (EISA
2007), specified a test procedure that
must be followed when determining the
insulation value of the insulating foam
used in walk-in applications, and
manufacturers have raised questions as
to whether they should continue using
these procedures when certifying their
equipment or use the new procedures
that DOE promulgated in April 2011.

EISA 2007 prescribed several design
requirements for walk-ins and specified
that the R value (a representation of the
thermal insulating characteristics of
insulating foam) shall be the 1/K factor
multiplied by the thickness of the panel,
and the K factor shall be based on
ASTM test procedure C518-2004. EPCA
also prescribed certain temperature
conditions for calculating the R value.
(42 U.S.C. 6314(a)(9)(A)) Since 2009,
these design requirements and test
procedure provisions currently apply to
all newly manufactured walk-ins. See
42 U.S.C. 6314(a)(9). See also 10 CFR
Part 431.306(a)—(b) and 10 CFR
304(b)(1)-(4).

In addition to the above provisions,
EPCA requires that DOE issue a test
procedure for walk-ins. See 42 U.S.C.
6314(a)(9)(b). As noted above, DOE
complied with that requirement by
publishing a final rule prescribing a test
procedure that covers the various key
components comprising a walk-in. See
76 FR 21580 and 76 FR 33631.

Although the April 2011 test
procedure continues to remain effective
under today’s proposal, the procedure
prescribed by the EISA 2007
amendments must continue to be used

by manufacturers for certification
purposes. At this time, the statutorily-
prescribed procedure for determining an
R value must also continue to be used
when making representations regarding
the energy-related performance of the
relevant walk-in components. To the
extent that a manufacturer chooses to
make representations regarding the
energy-related performance of the
relevant walk-in components beyond
the R-value of the foam used in panels,
the April 2011 test procedure must be
used for those representations. Once
energy conservation standards that are
performance based are established in
2012 for walk-in equipment,
manufacturers must exclusively use the
April 2011 test procedure when
certifying their components as well as
when making representations regarding
that equipment’s energy-related
performance.

To clarify walk-in manufacturer
responsibilities, DOE is proposing to
add regulatory text to specify when the
current and new test procedures must
be used. DOE is also proposing
additional language to clarify when tests
must be performed on walk-in panels
and when tests may be performed on
insulation foam used in the construction
of panels, but that has not yet been
incorporated into a walk-in panel. DOE
invites comment on its proposed
resolution to this issue. Finally, DOE is
also clarifying that manufacturers are
not and will not be required to test non-
foam members and/or edge regions
using the ASTM C518 test procedure
prescribed in EPCA. Non-foam members
and edge regions are only considered in
the U-factor testing using ASTM C1363,
which is part of the new DOE test
procedures.

In addition, DOE’s recent
certification, compliance and
enforcement rulemaking indicated that
only manufacturers of walk-in cooler
and freezer components are required to
submit certification reports. 76 FR
38287, 38292 (June 30, 2011). As such,
DOE is proposing to add regulatory text
to clarify that the WICF component
manufacturers are the entities
responsible for certifying compliance to
the Department.

Finally, DOE’s recent certification,
compliance and enforcement
rulemaking extended the compliance
dates for certification of several types of
commercial equipment. 76 FR 38287,
38292. Specifically, DOE extended the
certification compliance date for
manufacturers of metal halide lamp
fixtures to October 1, 2011. Since the
issuance of the final rule, additional
information has come to the attention of
the DOE regarding a lack of sufficient
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test data to support certification on the
full sample required by DOE’s
regulations. To provide parity with
similarly situated manufacturers of
other types of commercial equipment,
DOE is proposing to extend the
certification compliance date further for
manufacturers of metal halide lamp
fixtures, requiring submittal of a
certification report no later than 1 year
following publication of a final rule.

III. Public Participation

DOE will accept comments, data, and
information regarding this proposed
rule no later than the date provided in
the DATES section at the beginning of
this proposed rule. Interested parties
may submit comments, data, and other
information using any of the methods
described in the ADDRESSES section at
the beginning of this notice.

Submitting Comments via
www.regulations.gov

The regulations.gov web page will
require you to provide your name and
contact information. Your contact
information will be viewable to DOE
Building Technologies staff only. Your
contact information will not be publicly
viewable except for your first and last
names, organization name (if any), and
submitter representative name (if any).
If your comment is not processed
properly because of technical
difficulties, DOE will use this
information to contact you. If DOE
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, DOE may not be
able to consider your comment.

However, your contact information
will be publicly viewable if you include
it in the comment itself or in any
documents attached to your comment.
Any information that you do not want
to be publicly viewable should not be
included in your comment, nor in any
document attached to your comment.
Otherwise, persons viewing comments
will see only first and last names,
organization names, correspondence
containing comments, and any
documents submitted with the
comments.

Do not submit to http://
www.regulations.gov information for
which disclosure is restricted by statute,
such as trade secrets and commercial or
financial information (hereinafter
referred to as Confidential Business
Information (CBI)). Comments
submitted through www.regulations.gov
cannot be claimed as CBIL. Comments
received through the Web site will
waive any CBI claims for the
information submitted. For information

on submitting CBI, see the Confidential
Business Information section below.

DOE processes submissions made
through regulations.gov before posting.
Normally, comments will be posted
within a few days of being submitted.
However, if large volumes of comments
are being processed simultaneously,
your comment may not be viewable for
up to several weeks. Please keep the
comment tracking number that
www.regulations.gov provides after you
have successfully uploaded your
comment.

Submitting Comments via E-mail, Hand
Delivery/Courier, or Mail

Comments and documents submitted
via email, hand delivery, or mail also
will be posted to www.regulations.gov.
If you do not want your personal contact
information to be publicly viewable, do
not include it in your comment or any
accompanying documents. Instead,
provide your contact information in a
cover letter. Include your first and last
names, email address, telephone
number, and optional mailing address.
The cover letter will not be publicly
viewable as long as it does not include
any comments.

Include contact information each time
you submit comments, data, documents,
and other information to DOE. If you
submit via mail or hand delivery/
courier, please provide all items on a
CD, if feasible. It is not necessary to
submit printed copies. No facsimiles
(faxes) will be accepted.

Comments, data, and other
information submitted to DOE
electronically should be provided in
PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format. Provide documents that are not
secured, that are written in English, and
that are free of any defects or viruses.
Documents should not contain special
characters or any form of encryption
and, if possible, they should carry the
electronic signature of the author.

Campaign Form Letters

Please submit campaign form letters
by the originating organization in
batches of between 50 to 500 form
letters per PDF or as one form letter
with a list of supporters’ names
compiled into one or more PDFs. This
reduces comment processing and
posting time.

Confidential Business Information

According to 10 CFR 1004.11, any
person submitting information that he
or she believes to be confidential and
exempt by law from public disclosure
should submit via email, postal mail, or
hand delivery/courier two well-marked

copies: One copy of the document
marked confidential including all the
information believed to be confidential,
and one copy of the document marked
non-confidential with the information
believed to be confidential deleted.
Submit these documents via email or on
a CD, if feasible. DOE will make its own
determination about the confidential
status of the information and treat it
according to its determination.

Factors of interest to DOE when
evaluating requests to treat submitted
information as confidential include: (1)
A description of the items; (2) whether
and why such items are customarily
treated as confidential within the
industry; (3) whether the information is
generally known by or available from
other sources; (4) whether the
information has previously been made
available to others without obligation
concerning its confidentiality; (5) an
explanation of the competitive injury to
the submitting person which would
result from public disclosure; (6) when
such information might lose its
confidential character due to the
passage of time; and (7) why disclosure
of the information would be contrary to
the public interest.

It is DOE’s policy that all comments
may be included in the public docket,
without change and as received,
including any personal information
provided in the comments (except
information deemed to be exempt from
public disclosure).

IV. Procedural Issues and Regulatory
Review

A. Review Under Executive Order 12866

This proposed rule has been
determined not to be a “significant
regulatory action” under section 3(f) of
Executive Order 12866. Accordingly,
this action was not subject to review
under the Executive Order by the Office
of Information and Regulatory Affairs
(OIRA) in the Office of Management and
Budget (OMB).

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis (IRFA) for any rule that by law
must be proposed for public comment,
unless the agency certifies that the rule,
if promulgated, will not have a
significant economic impact on a
substantial number of small entities. As
required by Executive Order 13272,
“Proper Consideration of Small Entities
in Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
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2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the DOE
rulemaking process. 68 FR 7990. DOE
has made its procedures and policies
available on the Office of the General
Counsel’s Web site: http://
www.gc.doe.gov.

DOE reviewed this proposed rule
under the provisions of the Regulatory
Flexibility Act and the procedures and
policies published on February 19,
2003. This proposed rule would merely
extend the compliance date of a
rulemaking already promulgated. To the
extent such action has any economic
impact it would be positive in that it
would allow regulated parties
additional time to come into
compliance. DOE did undertake a full
regulatory flexibility analysis of the
original test procedures rulemaking.
That analysis considered the impacts of
that rulemaking on small entities. As a
result, DOE certifies that, if adopted,
this proposed rule, which would clarify
the application of the test procedures,
would not have a significant economic
impact on a substantial number of small
entities.

C. Review Under the National
Environmental Policy Act

DOE has determined that this rule
falls into a class of actions that are
categorically excluded from review
under the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.) and DOE’s implementing
regulations at 10 CFR part 1021.
Specifically, this rule amends an
existing rule without changing its
environmental effect and, therefore, is
covered by the Categorical Exclusion in
10 CFR part 1021, subpart D, paragraph
A5. Accordingly, neither an
environmental assessment nor an
environmental impact statement is
required.

V. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of today’s NOPR.

List of Subjects
10 CFR Part 429

Energy conservation, Household
appliances, Reporting and
recordkeeping requirements.

10 CFR Part 431

Administrative practice and
procedure, Energy conservation,
Reporting and recordkeeping
requirements.

Issued in Washington, DC on August 2,
2011.
Kathleen B. Hogan,
Deputy Assistant Secretary for Energy
Efficiency, Office of Technology
Development, Energy Efficiency and
Renewable Energy.

For the reasons set forth in the
preamble, DOE proposes to amend parts
429 and 431 of chapter II of title 10 of
the Code of Federal Regulations to read
as follows:

PART 429—CERTIFICATION,
COMPLIANCE, AND ENFORCEMENT
FOR CONSUMER PRODUCTS AND
COMMERCIAL AND INDUSTRIAL
EQUIPMENT

1. The authority citation for Part 429
continues to read as follows:

Authority: 42 U.S.C. 6291-6317.

2. Revise §429.12(i)(6) to read as
follows:

§429.12 General requirements applicable
to certification reports.
* * * * *

(i) * * %

(6) Metal halide lamp ballasts and
fixtures, [insert date 1 year after date of
publication of the final rule in the
Federal Register].

3. Revise §429.53(b) to read as
follows:

§429.53 Walk-in coolers and walk-in
freezers.

(b) Certification reports. (1) The
requirements of § 429.12 are applicable
to manufacturers of components of
walk-in coolers and freezers (WICFs),
except that paragraph §429.12(b)(6)
applies to the certified component; and

(2) Pursuant to § 429.12(b)(13), a
certification report shall include the
following public product-specific
information:

(i) For WICF doors: The door type,
R-value of the door insulation, and a
declaration that the manufacturer has
incorporated the applicable design
requirements. In addition, for those
WICFs with transparent reach-in doors
and windows: The glass type of the
doors and windows (e.g., double-pane
with heat reflective treatment, triple-
pane glass with gas fill), and the power
draw of the antisweat heater in watts.

(ii) For WICF panels: The R-value of
the insulation (except for glazed
portions of the doors or structural
members).

(iii) For WICF fan motors: The motor
purpose (i.e., evaporator fan motor or
condenser fan motor), the horsepower,
and a declaration that the manufacturer
has incorporated the applicable design
requirements.

(iv) For WICF lighting: The efficacy of
the lighting including ballast losses, and
a declaration that the manufacturer has
incorporated the applicable design
requirements.

PART 431—ENERGY EFFICIENCY
PROGRAM FOR CERTAIN
COMMERCIAL AND INDUSTRIAL
EQUIPMENT

4. The authority citation for part 431
continues to read as follows:

Authority: 42 U.S.C. 6291-6317.

5. Section 431.304 is amended by:

a. Redesignating paragraph (b) as
paragraph (c) and adding a new
paragraph (b); and

b. Adding in newly redesignated
paragraph (c), new introductory text
prior to paragraph (c)(1); and adding a
new sentence at the end of paragraph
(c)(5). The additions read as follows:

§431.304 Uniform test method for the
measurement of energy consumption of
walk-in coolers and walk-in freezers.

* * * * *

(b) Testing and Calculations for
Panels. Manufacturers shall use this
paragraph (b) for the purposes of
certifying compliance with the
applicable energy conservation
standards and making representations of
the R-value of panels until January 1,
2015.

(1) The R value shall be the 1/K factor
multiplied by the thickness of the panel.

(2) The K factor shall be based on
ASTM C518 (incorporated by reference;
see §431.303).

(3) For calculating the R value for
freezers, the K factor of the foam at 20
degrees Fahrenheit (average foam
temperature) shall be used.

(4) For calculating the R value for
coolers, the K factor of the foam at 55
degrees Fahrenheit (average foam
temperature) shall be used.

(5) Foam shall be tested after it is
produced in its final chemical form.
Foam produced inside of a panel
(“foam-in-place”) must be tested in its
final foamed state and must not include
any structural members or non-foam
materials other than the panel’s
protective skins or facers. A test sample
less than or equal to 4 inches thick must
be taken from the center of the foam-in-
place panels. Foam produced as board
stock may be tested prior to its
incorporation into a final panel.

(6) Manufacturers are not required to
consider non-foam member and/or edge
regions in ASTM C518 testing.

(c) Testing and Calculations.
Manufacturers shall use this paragraph
(c) for any representations of energy
efficiency/energy use (other than the R-
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value of a panel) starting on October 12,
2011. Manufacturers shall use this
paragraph (c) for the purposes of
certifying compliance with the
applicable energy conservation
standards and for all representations of
energy efficiency/energy use starting on
January 1, 2015.

* * * * *

(5) * * * Testing must be performed
on a completed panel; foam may not be
used for the test sample.

* * * * *
[FR Doc. 2011-20114 Filed 8-8—11; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0789; Directorate
Identifier 2011-NE-04—-AD]

RIN 2120-AA64

Airworthiness Directives; Honeywell
International Inc. TPE331-10 and
TPE331-11 Series Turboprop Engines

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD would require inspecting certain
serial number (S/N) first stage turbine
disks, part number (P/N) 3101520-1 and
P/N 3107079-1. This proposed AD was
prompted by a report of an uncontained
failure of a first stage turbine disk that
had a metallurgical defect. We are
proposing this AD to prevent
uncontained failure of the first stage
turbine disk and damage to the airplane.
DATES: We must receive comments on
this proposed AD by September 23,
2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Honeywell

International Inc., 111 S. 34th Street,
Phoenix, AZ 85034—2802; Web site:
http://portal.honeywell.com; or call
Honeywell toll free at (800) 601-3099
(U.S./Canada) or (602) 365—3099
(International Direct). You may review
copies of the referenced service
information at the FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803.
For information on the availability of
this material at the FAA, call (781) 238—
7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Joseph Costa, Aerospace Engineer, Los
Angles Aircraft Certification Office,
FAA, Transport Airplane Directorate,
3960 Paramount Blvd., Lakewood, CA
90712—4137; phone: (562) 627-5246;
fax: (562) 627-5210; e-mail:
joseph.costa@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2011-0789; Directorate Identifier 2011—
NE-04-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

In May 2008, we received a report of
an uncontained separation of a first
stage turbine disk, P/N 3107079-1. The
disk was installed in a TPE331-11U

turboprop engine. That disk, which has
a 20,000-cycle life, failed after
accumulating 8,314 cycles-in-service.
The fracture revealed a large melt-
related oxide cluster inclusion in the
web area of the disk, which occurred
during the forging alloy melting process.
The disk was produced from Waspaloy
material, from Heat Lot 9-7121, which
was melted by Special Metals in 1980.
We have determined that approximately
360 turbine disks were produced from
the same heat lot as the failed forged
turbine disk and therefore may have
similar inclusions. This condition, if not
corrected, could result in uncontained
failure of the first stage turbine disks
made from these billets and damage to
the airplane.

Relevant Service Information

We reviewed Honeywell International
Inc. Alert Service Bulletin (ASB)
TPE331-72—A2156, dated December 2,
2008. The Honeywell ASB TPE331-72—
A2156, dated December 2, 2008,
provides S/Ns of the affected turbine
disks and describes procedures for
initial and repetitive fluorescent
penetrant inspection (FPI) and eddy
current inspection (ECI) of the first stage
turbine disk.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require:

e For turbine disks that have an S/N
listed in Table 1 of this proposed AD
with 4,100 or fewer cycles-since-new
(CSN) on the effective date of this
proposed AD, performing an initial FPI
and ECI within 4,500 CSN or at the next
access, whichever occurs first.

e For turbine disks that have an S/N
listed in Table 1 of this proposed AD
with more than 4,100 CSN on the
effective date of this proposed AD,
performing an initial FPI and ECI within
400 cycles-in-service after the effective
date of this proposed AD or at the next
access, whichever occurs first.

o Thereafter, for turbine disks that
have an S/N listed in Table 1 of this
proposed AD, perform a repetitive FPI
and ECI at each scheduled hot section
inspection, but not to exceed 3,600
hours-since-last inspection.

The proposed AD would require that
you do these actions using the service
information described previously.
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Costs of Compliance

We estimate that this proposed AD
would affect 90 engines installed on
airplanes of U.S. registry. We also
estimate that it would take about 20
work-hours per engine to perform the
proposed actions, and that the average
labor rate is $85 per work-hour.
Required parts would cost about
$19,000 per engine. We estimate that
one disk would fail the initial
inspection and that repetitive
inspections would be performed on 89
engines. We estimate that one engine
would fail the repetitive inspections and
that further repetitive inspections would
be performed on 88 engines. We
estimate that an additional one disk
would fail those repetitive inspections
before retirement. Based on these
figures, we estimate the total cost of the
proposed AD to U.S. operators to be
$511,155.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
part A, subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Honeywell International Inc. (Formerly
AlliedSignal Inc., Garrett Engine
Division; Garrett Turbine Engine
Company; and AiResearch
Manufacturing Company of Arizona):
Docket No. FAA—-2011-0789; Directorate
Identifier 2011-NE-04—-AD.

Comments Due Date

(a) We must receive comments by
September 23, 2011.

Affected ADs

(b) None.
Applicability

(c) Honeywell International Inc. TPE331—
10, -10AV, —-10GP, —10GT, —10N, —10P, —10R,
—-10T, —10U, —10UA, —10UF, -10UG,
—10UGR, —10UR, and TPE331-11U model
turboprop engines with a first stage turbine
disk, part number (P/N) 31015201 or
31070791, with a serial number (S/N) listed
in Table 2 of Honeywell International Inc.
Alert Service Bulletin (ASB) TPE331-72—
A2156, dated December 2, 2008, installed.

Unsafe Condition

(d) This AD was prompted by a report of
an uncontained failure of a first stage turbine
disk that had a metallurgical defect. We are
issuing this AD to prevent uncontained
failure of the first stage turbine disk and
damage to the airplane.

Compliance

(e) Comply with this AD within the
compliance times specified, unless already
done.

Initial Inspection

(f) For first stage turbine disks, P/N
3101520-1 or 3107079-1, that have an S/N
listed in Table 2 of Honeywell International

Inc. ASB TPE331-72—-A2156, dated
December 2, 2008, inspect the disks as
follows:

(1) For turbine disks with 4,100 or fewer
cycles-since-new (CSN) on the effective date
of this proposed AD, perform an initial
fluorescent penetrant inspection (FPI) by
using paragraph 3.B.(2) through 3.B.(5) of
Honeywell International Inc. ASB TPE331—
72—A2156, dated December 2, 2008, within
4,500 CSN or at the next access, whichever
occurs first.

(2) For turbine disks with more than 4,100
CSN on the effective date of this proposed
AD, perform an initial FPI by using
paragraph 3.B.(2) through 3.B.(5) of
Honeywell International Inc. ASB TPE331-
72—A2156, dated December 2, 2008, within
400 cycles-in-service (CIS) after the effective
date of this proposed AD or at the next
access, whichever occurs first.

(3) If the disk passes the FPI inspection,
perform a special eddy current inspection
(ECI) by using paragraph 3.B.(6) of
Honeywell International Inc. ASB TPE331—
72—A2156, dated December 2, 2008, before
returning the disk to service.

(g) If you find a crack in the disk, remove
the disk from service.

Repetitive Inspection

(h) Thereafter, for first stage turbine disks,
P/N 3101520—1 or 3107079-1, that have an
S/N listed in Table 2 of Honeywell
International Inc. ASB TPE331-72—-A2156,
dated December 2, 2008, inspect the disks as
follows:

(1) Perform a repetitive inspection at each
scheduled hot section inspection, but not to
exceed 3,600 hours-since-last inspection. Use
paragraph 3.B.(2) through 3.B.(5) of
Honeywell International Inc. ASB TPE331-
72—A2156, dated December 2, 2008.

(2) If the disk passes the FPI inspection,
perform a special ECI by using paragraph
3.B.(6) of Honeywell International Inc. ASB
TPE331-72—-A2156, dated December 2, 2008,
before returning the disk to service.

(i) If you find a crack in the disk, remove
the disk from service.

Definition

(j) For the purpose of this AD, ‘“next access
to the first stage turbine disk” is defined as
the removal of the second stage turbine
nozzle from the turbine stator housing.

Alternative Methods of Compliance
(AMOCs)

(k) The Manager, Los Angles Aircraft
Certification Office, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.

Related Information

(1) For more information about this AD,
contact Joseph Costa, Aerospace Engineer,
Los Angeles Aircraft Certification Office,
FAA, Transport Airplane Directorate, 3960
Paramount Blvd., Lakewood, CA 90712—
4137; phone: (562) 627-5246; fax: (562) 627—
5210; e-mail: joseph.costa@faa.gov.

(m) For service information identified in
this AD, contact Honeywell International
Inc., 111 S. 34th Street, Phoenix, AZ 85034—
2802; Web site: http://portal.honeywell.com;
or call Honeywell toll free at (800) 601-3099


http://portal.honeywell.com
mailto:joseph.costa@faa.gov

Federal Register/Vol. 76, No. 153/ Tuesday, August 9, 2011/Proposed Rules

48751

(U.S./Canada) or (602) 365—3099
(International Direct). You may review copies
of the referenced service information at the
FAA, Engine & Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803. For information on the availability of
this material at the FAA, call (781) 238-7125.

Issued in Burlington, Massachusetts, on
August 1, 2011.
Peter A. White,

Acting Manager, Engine & Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2011-20170 Filed 8-8-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 573
[Docket No. FDA-2011-F-0549]
Lanxess Corp.; Filing of Food Additive

Petition (Animal Use); Calcium
Formate

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of petition.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that Lanxess Corp. has filed a petition
proposing that the food additive
regulations be amended to provide for
the safe use of calcium formate in
poultry and swine feed as a nutrient and
digestive aid.

DATES: Submit either electronic or
written comments on the petitioner’s
environmental assessment by September
8, 2011.

ADDRESSES: Submit electronic
comments to: http://
www.regulations.gov. Submit written
comments to the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Isabel W. Pocurull, Center for Veterinary
Medicine, Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 240-453—6853, e-
mail: isabel.pocurull@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Under the
Federal Food, Drug, and Cosmetic Act
(section 409(b)(5) (21 U.S.C. 348(b)(5)),
notice is given that a food additive
petition (FAP 2261) has been filed by
Lanxess Corp. (Lanxess), 111 RIDC Park
West Dr., Pittsburgh, PA 15275-1112.
The petition proposes to amend the food
additive regulations in part 573 Food
Additives Permitted in Feed and
Drinking Water of Animals (21 CFR part

573) to provide for the safe use of
calcium formate in poultry and swine
feed as a nutrient and digestive aid.

The potential environmental impact
of this action is being reviewed. To
encourage public participation
consistent with regulations issued under
the National Environmental Policy Act
(40 CFR 1501.4(b)), the Agency is
placing the environmental assessment
submitted with the petition that is the
subject of this notice on public display
at the Division of Dockets Management
(see DATES and ADDRESSES) for public
review and comment.

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) either electronic or written
comments regarding this document. It is
only necessary to send one set of
comments. It is no longer necessary to
send two copies of mailed comments.
Identify comments with the docket
number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.
FDA will also place on public display
any amendments to, or comments on,
the petitioner’s environmental
assessment without further
announcement in the Federal Register.
If, based on its review, the Agency finds
that an environmental impact statement
is not required, and this petition results
in a regulation, the notice of availability
of the Agency’s finding of no significant
impact and the evidence supporting that
finding will be published with the
regulation in the Federal Register in
accordance with 21 CFR 25.51(b).

Dated: August 3, 2011.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. 2011-20126 Filed 8-8-11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2011-0489]
RIN 1625-AA87

Security Zones; Captain of the Port
Lake Michigan Zone

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: Based on a review of safety
and security zones around critical
infrastructure in the Chicago area, the

Captain of the Port Sector Lake
Michigan has determined that to better
protect such infrastructure, while also
mitigating burdens on waterway users,
it is necessary to amend these security
zones in our regulations. Specifically,
the Coast Guard proposes to reduce the
size of an existing security zone,
disestablish another security zone, and
create three new security zones.

DATES: Comments and related materials
must reach the Coast Guard on or before
September 8, 2011.

ADDRESSES: You may submit comments
identified by Coast Guard docket
number USCG-2011-0489 to the Docket
Management Facility at the U.S.
Department of Transportation. To avoid
duplication, please use only one of the
following methods:

(1) Online: http://
www.regulations.gov.

(2) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(3) Hand delivery: Room W12-140 on
the Ground Floor of the West Building,
1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The telephone
number is 202-366—9329.

(4) Fax: 202—493-2251.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call MST1 Brenden Otjen Coast
Guard Marine Safety Unit, Willowbrook,
IL at (630) 986—2155. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—-9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided. We have an agreement with
the Department of Transportation (DOT)
to use the Docket Management Facility.
Please see “Privacy Act” paragraph
below.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0489),
indicate the specific section of this
document to which each comment
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applies, and give the reason for each
comment. We recommend that you
include your name and a mailing
address, an e-mail address, or a phone
number in the body of your document
so that we can contact you if we have
questions regarding your submission.
You may submit your comments and
material by electronic means, mail, fax,
or delivery to the Docket Management
Facility at the address under ADDRESSES;
but please submit your comments and
material by only one means. If you
submit them by mail or delivery, submit
them in an unbound format, no larger
than 82 by 11 inches, suitable for
copying and electronic filing. If you
submit them by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this proposed rule in view of
them.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov at any time.
Enter the docket number for this
rulemaking (USCG-2011-0489) in the
“Keyword” box, and click “Search. ”
You may also visit either the Docket
Management Facility in Room W12-140
on the ground floor of the DOT West
Building, 1200 New Jersey Avenue SE.,
Washington, D.C. 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays; or the U.S.
Coast Guard Marine Safety Unit
Chicago, 555A Plainfield Rd.,
Willowbrook, IL 60527, between 8 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays.

Privacy Act

Anyone can search the electronic
form of all comments received into any
of our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008 issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one to the Docket Management
Facility at the address under ADDRESSES
explaining why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

The Coast Guard recently worked
with local governmental agencies to
review the safety and security zones
around critical infrastructure in the
Chicago area. Based on this review, the
Captain of the Port Sector Lake
Michigan had determined that to better
protect critical infrastructure while also
mitigating burdens on waterway users it
is necessary to reduce the size of an
existing security zone, disestablish an
existing security zone, and establish
three new security zones.

Discussion of Proposed Rule

For the reasons discussed in the
preceding paragraph, the Captain of the
Port Sector Lake Michigan proposes to
amend 33 CFR 165.904 and 910.
Specifically, this proposed rule would
reduce the size of the safety and security
zone entitled Lake Michigan at Chicago
Harbor & Burnham Park Harbor-Safety
and Security Zone, which is located at
33 CFR 165.904. The revised zone will
be significantly reduced in size due to
the disestablishment of Meigs Airfield
and the need to secure only Burnham
Park harbor during high profile visits
that require security zone enforcement.
This proposed reduction of the Chicago
Harbor & Burnham Park Harbor-Safety
and Security Zone would result in the
zone encompassing all U.S. navigable
waters of Lake Michigan within
Burnham Park Harbor shoreward of a
line across the entrance of the harbor
connecting coordinates 41°51°09” N,
87°36’36” W and 41°51"11” N, 87°36'22"
w.

In addition to reducing the size of the
security zone described in § 165.904(a),
this proposed rule would also
disestablish a security zone.
Specifically, this proposed rule would
disestablish the security zone in 33 CFR
165.910(a)(1) entitled Security Zones;
Captain of the Port Lake Michigan; Navy
Pier Northside.

Finally, this proposed rule would
establish three new security zones in 33
CFR 165.910. The first new security
zone would be located in the vicinity of
the Jardine Water Treatment Plant,
Chicago, Illinois. The Jardine Water
Filtration Plant security zone would
encompass all U.S. navigable waters of
Lake Michigan within an arc of a 100-
yard radius with its center located on
the approximate position 41°53'46” N,
87°36'23” W.

The second new security zone would
be located in the vicinity of the Wilson
Avenue Crib, Chicago, Illinois. It would
encompass all U.S. navigable waters of
Lake Michigan within the arc of a circle
with a 100-yard radius with its center in

approximate position 41°58’00” N,
87°35’30” W.

The third new security zone would be
located in the vicinity of the new Four
Mile Intake Crib in Chicago, Illinois. It
would encompass all U.S. navigable
waters of Lake Michigan within the arc
of a circle with a 100-yard radius with
its center in approximate position
41°52’40” N, 87°32’45” W.

In accordance with 33 CFR 165.33, no
person or vessel would be able to enter
or remain in one of the security zones
discussed in this proposed rule without
permission of the Captain of the Port
Sector Lake Michigan. The Captain of
the Port Sector Lake Michigan, at his or
her discretion, may permit persons and
vessels to enter the security zones
addressed in this proposed rule. For
instance, the Captain of the Port Sector
Lake Michigan may permit those U.S.
Coast Guard certificated passenger
vessels that normally load and unload
passengers at the north side of Navy Pier
to operate in the Jardine Water Filtration
Plant security zone.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. We conclude that this proposed
rule is not a significant regulatory action
because we anticipate that it would
have minimal impact on the economy,
would not interfere with other agencies,
would not adversely alter the budget of
any grant or loan recipients, and would
not raise any novel legal or policy
issues. The security zones amended and
established by this proposed rule would
be relatively small and enforced for
relatively short time. Also, each security
zone is designed to minimize its impact
on navigable waters. Furthermore, each
security zone has been designed to
allow vessels to transit unrestricted to
portions of the waterways not affected
by the security zones. Thus, restrictions
on vessel movements within that
particular area are expected to be
minimal. Under certain conditions,
moreover, vessels may still transit
through each security zone when
permitted by the Captain of the Port,


http://www.regulations.gov

Federal Register/Vol. 76, No. 153/ Tuesday, August 9, 2011/Proposed Rules

48753

Sector Lake Michigan. On the whole,
the Coast Guard expects insignificant
adverse impact to mariners from the
activation of these security zones.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: the owners and
operators of vessels intending to transit
or anchor in the security zones
addressed in this proposed rule. These
security zones would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: the security zones
in this proposed rule would be in small
areas surrounding the intake cribs or
areas near shore to Chicago’s water
filtration plants; the security zones have
been designed to allow traffic to pass
safely around these zones whenever
possible.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If this proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
the Waterways Management
Department, Coast Guard Marine Safety
Unit Chicago, Willowbrook, IL at (630)
986—2155. The Coast Guard will not
retaliate against small entities that
question or object to this rule or any
policy or action of the Coast Guard.

Collection of Information

This proposed rule calls for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this proposed rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect
the taking of private property or
otherwise have taking implications
under Executive Order 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed rule is not an
economically significant rule and does
not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or

more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D and Department of
Homeland Security Management
Directive 5100.1, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f1), and
have made a preliminary determination
that this action is not likely to have a
significant effect on the human
environment. This proposed rule
involves the establishing,
disestablishing, and changing of
security zones and therefore, is
categorically excluded under paragraph
34(g) of the Instruction. A preliminary
environmental analysis check list
supporting this preliminary
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determination is available in the docket
where indicated under ADDRESSES. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

33 U.S.C. 1231; 46 U.S.C. Chapter
701, 3306, 3703; 50 U.S.C. 191, 195; 33
CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Public Law 107-295, 116 Stat. 2064;
Department of Homeland Security
Delegation No. 0170.1.

2. Amend § 165.904 by revising
paragraph (a) to read as follows:

§165.904 Lake Michigan at Chicago
Harbor & Burnham Park Harbor—Safety and
Security Zone.

(a) Location. All waters of Lake
Michigan within Burnham Park Harbor
shoreward of a line across the entrance
of the harbor connecting coordinates
41°51’09” N, 87°36’36” W and 41°51’11”
N, 87°3622” W.

* * * * *

3.In § 165.910, revise paragraph
(a)(1),(a)(1)(i) and add paragraphs (a)(10)
and (a)(11) to read as follows:

§165.910 Security Zones; Captain of the
Port Lake Michigan.

(a) * % %

(1) Jardine Water Filtration Plant.

(i) Location. All waters of Lake
Michigan within the arc of a 100-yard
radius with its center located on the
north wall of Jardine Water Filtration
Plant, approximate position 41°53’46”
N, 87°36’23” W; (NAD 83)

* * * * *

(10) Wilson Avenue Intake Crib. All
waters of Lake Michigan within the arc
of a circle with a 100-yard radius of the
Wilson Avenue Crib with its center in
approximate position 41°58’00” N,
87°35’30” W. (NAD 83)

(11) Four Mile Intake Crib. All waters
of Lake Michigan within the arc of a
circle with a 100-yard radius of the Four
Mile Crib with its center in approximate
position 41°52°40” N, 87°32745” W.
(NAD 83)

* * * * *

Dated: July 21 2011.
M.W. Sibley,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Lake Michigan.

[FR Doc. 2011-20091 Filed 8—-8-11; 8:45 am]|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2008-0032; FRL-9449-9]

Approval and Promulgation of Air
Quality Implementation Plans; Ohio;
Reasonably Available Control
Technology, Oxides of Nitrogen,
Cleveland Ozone Non-Attainment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve,
under the Clean Air Act (CAA),
revisions to the Ohio State
Implementation Plan (SIP) submitted on
January 3, 2008 and June 1, 2011. These
revisions incorporate provisions related
to the implementation of nitrogen
oxides (NOx) Reasonably Available
Control Technology (RACT) for major
sources in the former Cleveland-Akron-
Lorain moderate ozone nonattainment
area. These rules are not required
because, as established in section 182(f)
of the CAA, NOx emission control
requirements do not apply if the
resulting emission reductions are not
needed to demonstrate attainment of the
8-hour ozone standard, which is the
case for the former Cleveland-Akron-
Lorain moderate ozone nonattainment
area. However, these rules are being
submitted and approved for their SIP
strengthening effect as the control
requirements in the submitted rules
result in a RACT level of control.

DATES: Comments must be received on
or before September 8, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2008-0032, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: mooney.john@epa.gov.

e Fax:(312) 692-2511.

e Mail: John Mooney, Chief, Air
Programs Branch (AR-18J), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Ilinois 60604.

e Hand Delivery: John Mooney, Chief,
Air Programs Branch (AR-18]), U.S.
Environmental Protection Agency, 77

West Jackson Boulevard, Chicago,
Illinois 60604. Such deliveries are only
accepted during the Regional Office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2008—
0032. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.

If you send an e-mail comment
directly to EPA without going through
http://www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to section I of
the SUPPLEMENTARY INFORMATION section
of this document.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy.
Publicly available docket materials
are available either electronically in
http://www.regulations.gov or in hard
copy at the Environmental Protection
Agency, Region 5, Air and Radiation
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Division, 77 West Jackson Boulevard,
Chicago, Illinois 60604. This Facility is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding
Federal holidays. We recommend that
you telephone Steven Rosenthal,
Environmental Engineer, at (312) 886—
6052 before visiting the Region 5 office.
FOR FURTHER INFORMATION CONTACT:
Steven Rosenthal, Environmental
Engineer, Attainment Planning and
Maintenance Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886—6052,
Rosenthal.steven@epa.gov.

SUPPLEMENTARY INFORMATION:

Throughout this document whenever

“we,” “us,” or “our” is used, we mean

EPA. This supplementary information

section is arranged as follows:

I. What should I consider as I prepare my
comments for EPA?

II. What action is EPA taking today and what
is the purpose of this action?

III. What is EPA’s analysis of Ohio’s NOx
RACT rule?

IV. Statutory and Executive Order Reviews

I. What should I consider as I prepare
my comments for EPA?

1. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

2. Follow directions—EPA may ask
you to respond to specific questions or
organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

3. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

4. Describe any assumptions and
provide any technical information and/
or data that you used.

5. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

6. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

7. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

8. Make sure to submit your
comments by the comment period
deadline identified.

II. What action is EPA taking today and
what is the purpose of this action?

EPA is proposing to approve Ohio’s
new rule for the control of NOx into the
Ohio SIP. This rule, Ohio
Administrative Code (OAC) 3745-110
“Nitrogen Oxides—Reasonably
Available Control Technology,” was

submitted to EPA on January 3, 2008,
and June 1, 2011. This rule consists of
the following sections: OAC 3745-110—
01 “Definitions,” OAC 3745-110-02
“Applicability,” OAC 3745-21-110
“RACT requirements and/or limitations
for emissions of NOx from stationary
sources,” OAC 3745-11-04
“Compliance deadlines,” and OAC
3745-110-05 “Compliance methods.”

The CAA amendments of 1990
introduced the requirement for existing
major (100 tons per year in moderate
nonattainment areas) stationary sources
of NOx in nonattainment areas to install
and operate NOx RACT. Specifically,
section 182(f) establishes NOx emission
control requirements for ozone
nonattainment areas. It provides that
these emission control requirements,
however, do not apply to an area if the
Administrator determines that NOx
emission reductions would not
contribute to attainment of the ozone
standard. EPA’s January 2005
document, “Guidance on Limiting
Nitrogen Oxides Requirements Related
to 8-Hour Ozone Implementation,”
provides guidance for demonstrating
that further NOx reduction in an ozone
nonattainment area will not contribute
to ozone attainment. The guidance
provides that three consecutive years of
monitoring data showing attainment of
the standard without implementation of
section 182(f) NOx provisions is
adequate to demonstrate that
“additional reductions of oxides of
nitrogen would not contribute to
attainment * * *.” CAA section
182(f)(1)(A). As described in the
guidance document, approval of this
type of NOx exemption is contingent on
continued monitored attainment of the
standard.

On March 17, 2009, Ohio submitted a
request for a waiver from the section
182(f) NOx requirements for the
Cleveland-Akron-Lorain area based on
monitoring data for the years 2006—2008
showing attainment of the 8-hour ozone
standard in the area. Based on these
data, EPA approved Ohio’s request for
an exemption from the section 182(f)
NOx requirements in the Cleveland-
Akron-Lorain area on September 15,
2009. Because of this NOx waiver the
Ohio EPA is not required to adopt and
implement NOx emission control
regulations pursuant to section 182(f)
for the Cleveland-Akron-Lorain area to
qualify for redesignation. The waiver
request notwithstanding, Ohio EPA
submitted NOx RACT rules to EPA on
January 3, 2008, and June 1, 2011, and
has included NOx RACT in the list of
contingency measures in the
maintenance plan for the area.

III. What is EPA’s analysis of Ohio’s
NOx RACT rule?

These NOx RACT rules are
approvable because they are enforceable
and, for the sources covered, meet all of
EPA’s requirements except for the
compliance dates. As discussed above,
these rules are not required because of
the NOx waiver for the Cleveland-
Akron-Loraine (former nonattainment)
area. A discussion of these rules
follows.

3745-110-01—Definitions

This section contains definitions that
are necessary and appropriate for the
remainder of Ohio’s NOx RACT rule.
3745-110-02—Applicability

This rule identifies the categories of
NOx sources subject to the control
requirements in rule 3745-110-03. It
applies to existing very large boilers
(greater than 250 mmBtu/hr), large
boilers (100 mmBtu/hr to 250 mmBTU/
hr), mid-size boilers (50 mmBtu/hr to
100 mmBtu/hr), small boilers (20 to 50
mmBtu/hr), stationary combustion
turbines and stationary internal
combustion engines or to any stationary
source of NOx that is located at a facility
that emits or has the potential to emit
over 100 tons per year of NOx emissions
from all sources at the facility and the
source is located in Ashtabula,
Cuyahoga, Geauga, Lake, Lorain,
Medina, Portage, or Summit County.
The control requirements in rule 3745—
110-03 also apply to new (after 1974) or
modified very large boilers, large
boilers, mid-size boilers, small boilers,
stationary combustion turbines, and
stationary internal combustion engines.

3745-110-03—RACT Requirements for
Stationary Sources

This chapter contains control
requirements for industrial boilers,
stationary combustion turbines, and
stationary internal combustion engines.
The emission limits contained in this
chapter for industrial boilers (provided
below), stationary combustion turbines,
and stationary internal combustion
engines are consistent with EPA
guidance (generally requiring
combustion controls) and other state
RACT evaluations.

(A) Small boilers.

The owner or operator of a small
boiler must annually perform a tune-up
and maintain, in a permanently bound
log book, or other format approved in
writing by the Director of Ohio EPA, the
following information:

a) The date of the last tune-up;

b) The name, title and affiliation of
the person who performed the tune-up
and made any adjustments; and
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c) Any other information which the
Ohio environmental protection agency
may require as a condition of approval
of any permit for the boiler.

(B) Mid-size, large and very large
boilers.

Except as otherwise provided in
paragraphs (I) and (J) of this rule, on and
after the compliance deadline specified
by rule 3745—-110-04 of the
Administrative Code, no owner or

EMISSIONS LIMITATIONS
[Pounds of NOx Emissions per mmBtu]

operator of a mid-size, large, or very
large boiler shall allow or permit the
discharge into the ambient air of any
NOx emissions in excess of the
following:

Fuel type Tangential-fired Wall-fired Cyclone-fired Spreatfi_er stoker- | Overfeed stoker-

ired fired
GaS ONIY .o 10.10 10.10 N/A N/A N/A
Distillate Ol .......ccooeieieeiiiiiee e 10.12 10.12 10.12 N/A N/A
Residual Ol ......coceveiiiiiiiieeeeeeee e 20.23 20.23 20.23 N/A N/A
Coal (Wet Bottom) .......cccceevireenieieeieiieieniene 20.30 20.30 20.30 N/A N/A
Coal (Dry Bottom) ......ccccceeerieriiiiiieeeeneccieene 20.30 20.30 20.30 20.30 20.30

The NOx emission limitations for the boilers specified above may be achieved by employing the NOx emission control technologies specified

below.
1low NOx burners (LNB)

2low NOx burners (LNB) in conjunction with flue gas recirculation (FGR) or over-fired air (OFA) as applicable.

This rule does not contain control
requirements for electric generating
units (EGUs). EPA’s Cross-State Air
Pollution Rule provides statewide, not
unit specific, limits for EGUs. This
rulemaking does not address whether
unit specific limits are needed to satisfy
RACT.

Ohio’s rule allows an emission
averaging program in lieu of the
applicable emission limits for industrial
boilers, stationary combustion turbines,
and stationary internal combustion
engines. However, Ohio’s rule states
that an emission averaging program
shall not be Federally enforceable until
EPA approves the program as part of the
Ohio SIP. Any such averaging program
would therefore have to be consistent
with “Improving Air Quality with
Economic Incentive Programs, EPA—
452/R-01-001, January 2001.” Ohio’s
submittal includes no such averaging
programs. EPA will review any such
programs if and when submitted by
Ohio.

This chapter also requires site-specific
RACT evaluations (or RACT studies) for
any applicable source that is not an
industrial boiler, stationary combustion
turbine, or stationary internal
combustion engines. Site-specific RACT
evaluations are also allowed for
industrial boilers, stationary combustion
turbines, and stationary internal
combustion engines if the owner or
operator claims that the applicable limit
is economically unreasonable and/or
technically infeasible. These RACT
studies consist of a detailed engineering
study to determine the technical and
economic feasibility of reducing the
NOx emissions and to define RACT for
the source. Any definition of RACT and
schedule of compliance shall be

submitted to and approved by EPA as a
revision of the Ohio SIP.

This chapter contains site-specific
RACT requirements for four sources.
Compliance for all of these sources is
required by the effective date of the rule,
which is May 12, 2011. These sources
are:

(1) The Northeast Ohio Regional
Sewer District—Southerly Wastewater
Treatment Center in Cuyahoga Heights

This facility has two mid-sized
natural gas fired boilers, with low NOx
burners, for which the presumptive
limit is 0.10 1b of NOx/mmBTU. The use
of ultra low NOx burners was
considered but rejected because they
would only provide an additional 18
percent reduction and a cost-
effectiveness of over $50,000 per ton of
NOx removed. The requested limits of
0.15 Ib of NOx/mmBTU, based upon the
use of low-NOx burners, can therefore
be reasonably considered to represent
RACT for these boilers under these
particular circumstances.

(2) ArcelorMittal Cleveland Inc.

ArcelorMittal has 12 emission units
located at its facility which are not one
of the specific source types with
specified limits. A 0.35 Ib/mmBTU limit
for the three reheat furnaces at its Hot
Strip Mill is based upon the installation
of 240 low NOx burners which has
resulted in a 51 percent reduction in
NOx emission. The Continuous
Galvanizing Line is equipped with a low
NOx burner providing an estimated 50
percent NOx emission reduction
resulting in an emission limit of 0.23 1b/
mmBTU. The remaining emissions units
burn natural gas or blast furnace gas as
fuel and generate relatively low NOx
emissions and are subject to limits from
0.06—0.10 Ib/mmBTU. For the reasons
provided above, the above limits can

reasonably be considered to represent
RACT under these particular
circumstances.

(3) Republic Engineered Products

Republic Engineered products has 2
reheat furnaces at its facility which are
not one of the specific source types with
specified limits. These furnaces use low
NOx burners with resulting emission
limitations of 0.15 and 0.132 1b/
mmBTU. These limits can reasonably be
considered to represent RACT, under
these particular circumstances, because
the additional reductions that could be
obtained with post-combustion controls
are not cost-effective.

(4) United States Steel Lorain Tubular
Operations

United States Steel Lorain Tubular
Operations has several furnaces at its
facility which are not one of the specific
source types with specified limits.
Emissions Units P003, P0037 and P040
are subject to limits of 0.068 lb/mmBTU,
0.15 Ib/mmBTU and 0.15 lb/mmBTU.
These limits are based upon the
continued use of low NOx burners
because post combustion controls are
not cost-effective. RACT limits have not
yet been established for Emission Units
P035 and P039.

It should be noted that there are other
subject sources for which RACT limits
have not yet been established.

The emission limits specified in this
rule are based upon either of the
following:

(1) The average of three one-hour
stack test runs if stack testing is used to
demonstrate compliance; or

(2) A twenty-four-hour input-
weighted average if a continuous
emissions monitor is used to
demonstrate compliance.

Both of these are accepted methods for
determining the lbs of NOx/mmBTU.
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3745-110-04 Compliance Deadlines

The effective date of this chapter is
December 22, 2007. For facilities that
have not conducted a RACT study,
compliance is required by December 22,
2009, if combustion modifications are
required to achieve compliance with the
limits in 3745-21-03 or December 22,
2010, if add-on controls are required to
demonstrate compliance.

For facilities conducting a RACT
study, compliance is required by two
years after approval by the Director of
Ohio EPA if combustion modifications
are required to demonstrate compliance.
Compliance is required by three years
after approval by the Director if add-on
controls are needed to demonstrate
compliance. The four facilities
identified in the discussion of rule
3745-110-03, and for which RACT
studies have been approved, were
required to have achieved compliance
by May 2, 2011.

The general emission limits for
industrial boilers, stationary combustion
turbines, and stationary internal
combustion engines represent RACT. In
addition, the limits for the four facilities
resulting from RACT studies can
reasonably be considered to represent
RACT under the specified
circumstances. It should be noted that
there are other facilities for which RACT
studies are being developed that are not
currently complying with NOx RACT.
EPA expects that Ohio will adopt and
submit limits for those sources once the
studies are complete, and EPA will
evaluate those limits at that time. To the
extent that the facilities are subject to
specific limits under rule 3745-110-03,
compliance with those limits is required
now, unless and until a revised limit is
approved.

EPA’s November 29, 2005, “Final
Rule To Implement the 8-Hour Ozone
National Ambient Air Quality
Standard—Phase 2" (70 FR 71612)
required that compliance be achieved by
March 2009. Rule 3745-110-04
provides for compliance dates after
March 2009, but the compliance date
has now passed for all sources that are
subject to the NOx limits in this rule.
Therefore, there is no longer any ozone
air quality impact from allowing
facilities to have compliance deadlines
after 2009 (and there is also no way that
these facilities can ever meet the March
2009 deadline). Finally, since Ohio is
not currently required to adopt RACT
rules, Ohio is not required to have
RACT rules with a March 2009
compliance date.

3745-110-05 Compliance Methods

This rule requires that a source which
is subject to the requirements of rule
3745-110-03 demonstrate compliance
with the applicable emission limits by
performing emission tests in accordance
with EPA Method 7, 7A, 7C, 7D, or 7E,
and any additional approved EPA
methods as applicable.

Any continuous emissions monitoring
system for NOx shall meet the
requirements of Performance
Specification 2, 40 CFR Part 60,
Appendix B and quality assurance
procedures contained in 40 CFR Part 60,
Appendix F or 40 CFR Part 75.

These are the appropriate EPA
approved methods for establishing
compliance.

Conclusion

These rules are not required because,
as established in section 182(f) of the
CAA, NOx emission control
requirements do not apply if the
resulting emission reductions are not
needed to demonstrate attainment of the
8-hour ozone standard, which is the
case for the former Cleveland-Akron-
Lorain moderate ozone nonattainment
area. However, these rules are being
submitted and approved for their SIP
strengthening effect. In addition, EPA
believes that the control requirements in
the submitted rules mandate an
acceptable RACT level of control.

As indicated above, these rules do not
apply to EGUs. In addition, there are
other otherwise applicable sources that
are not subject to these rules because
their RACT studies have not as yet been
approved. Finally, compliance
deadlines for some sources are later
than the March 2009, deadline that was
established in EPA’s phase 2 guidance
for areas required to adopt RACT rules
pursuant to the 1997 8-hour ozone
standard. However, EPA is satisfied that
the limits for sources covered in Ohio’s
rule are RACT-level limits, and EPA
finds the compliance dates acceptable
given that the RACT requirements (and
associated compliance deadline
requirements) do not apply and given
that in any case all sources are now
required to be in compliance.

These rules are therefore being
proposed for approval because they
provide additional NOx control
requirements and therefore strengthen
the effectiveness of the SIP.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.

42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
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recordkeeping requirements, Volatile
organic compounds.

Dated: July 29, 2011.
Susan Hedman,
Regional Administrator, Region 5.
[FR Doc. 2011-20205 Filed 8—8-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 85, 86, and 600
DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Parts 531 and 533

[EPA-HQ-OAR-2010-0799; FRL—-9448-7;
NHTSA-2010-0131]

RIN 2060-AQ54; RIN 2127-AK79

2017-2025 Model Year Light-Duty
Vehicle GHG Emissions and CAFE
Standards: Supplemental Notice of
Intent

AGENCY: National Highway Traffic
Safety Administration (NHTSA), and
Environmental Protection Agency
(EPA).

ACTION: Supplemental Notice of Intent.

SUMMARY: President Obama issued a
Presidential Memorandum on May 21,
2010, concerning the development of a
new generation of clean cars and trucks
through innovative technologies and
manufacturing. The President requested
that EPA and NHTSA, on behalf of the
Department of Transportation, develop,
through notice and comment
rulemaking, a coordinated National
Program under the Clean Air Act (CAA)
and the Energy Policy and Conservation
Act (EPCA), as amended by the Energy
Independence and Security Act (EISA),
to reduce fuel consumption by and
greenhouse gas emissions of light-duty
vehicles for model years 2017-2025.

This notice of intent generally
describes the joint proposal that the
EPA and NHTSA expect to issue to
establish the National Program for
model years 2017-2025. The agencies
are developing the proposal based on
extensive technical analyses, an
examination of the factors required
under the respective statutes and on
discussions with individual motor
vehicle manufacturers and other
stakeholders. The National Program
would apply to passenger cars, light-
duty trucks, and medium-duty
passenger vehicles (light-duty vehicles)
built in those model years.

DATES: The agencies currently expect to
issue a proposal for a coordinated
National Program for model year 2017—
2025 light-duty vehicles by

September 28, 2011, and a final rule by
July 31, 2012.

ADDRESSES: See the FOR FURTHER
INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
EPA: Christopher Lieske, Office of
Transportation and Air Quality,
Assessment and Standards Division,
Environmental Protection Agency, 2000
Traverwood Drive, Ann Arbor, MI
48105; telephone number: 734—-214—
4584; fax number: 734-214-4816;
e-mail address:
lieske.christopher@epa.gov, or contact
the Assessment and Standards Division;
e-mail address: otagpublicweb@epa.gov.
DOT/NHTSA: Rebecca Yoon, Office of
Chief Counsel, National Highway Traffic
Safety Administration, 1200 New Jersey
Avenue, SE., Washington, DC 20590.
Telephone: (202) 366—2992.

SUPPLEMENTARY INFORMATION:

How can I get copies of this document
and other related information?

NHTSA and EPA have established
dockets for the already issued notices
and upcoming rulemaking under Docket
ID numbers NHTSA-2010-0131 and
EPA-HQ-OAR-2010-0799,
respectively. You may read the
materials placed in the dockets (e.g., the
TAR and the comments submitted in
response to the first NOI* by other
interested persons) at any time by going
to http://www.regulations.gov. Follow
the online instructions for accessing the
dockets.

You may also read the materials at the
EPA Docket Center or NHTSA Docket
Management Facility at the following
locations: EPA: EPA Docket Center,
EPA/DC, EPA West, Room 3334, 1301
Constitution Ave., NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744.
NHTSA: Docket Management Facility,
M-30, U.S. Department of
Transportation, West Building, Ground
Floor, Rm. W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.
The Docket Management Facility is
open between 9 a.m. and 5 p.m. Eastern
Time, Monday through Friday, except
Federal holidays.

The dockets established by the
agencies will remain open for the
duration of the rulemaking.

175 FR 62739 (Oct. 13, 2010).

I. Background and Introduction

Following the successful adoption of
a National Program for greenhouse gas
emissions (GHG) and fuel economy
standards for model years (MY) 2012—
2016 vehicles, the President issued a
Memorandum on May 21, 2010
requesting that the Environmental
Protection Agency (EPA) and the
National Highway Traffic Safety
Administration (NHTSA), on behalf of
the Department of Transportation, work
together to develop a national program
for model years 2017—-2025. Specifically,
he requested that the agencies develop
“* * *qa coordinated national program
under the CAA [Clean Air Act] and the
EISA [Energy Independence and
Security Act of 2007] to improve fuel
efficiency and to reduce greenhouse gas
emissions of passenger cars and light-
duty trucks of model years 2017-
2025.”’2 The President recognized our
country could take a leadership role in
addressing the global challenges of
improving energy security and reducing
greenhouse gas pollution, stating that
“America has the opportunity to lead
the world in the development of a new
generation of clean cars and trucks
through innovative technologies and
manufacturing that will spur economic
growth and create high-quality domestic
jobs, enhance our energy security, and
improve our environment.”

Since that time, the agencies have
worked with the state of California, as
requested by the President, to address
all elements requested in the May 21,
2010 memorandum. We completed an
initial assessment of the technologies,
strategies and underlying analyses that
would be considered in setting
standards for MYs 2017-2025 in
consultation with a wide range of
stakeholders.? The Interim Technical
Assessment Report (TAR) and a Notice
of Intent (NOI) to conduct a joint
rulemaking were concluded on
September 30, 2010.4 Following the
opportunity for public comment on the
interim TAR and NOI, the agencies
developed and published a
Supplemental NOI (SNOI) 5 in
December 2010 highlighting many of the
key comments received in response to
the September NOI, and to the TAR. The
Supplemental NOI also discussed the
agencies’ plans for many of the key
technical analyses that have been and

2The Presidential Memorandum is found at:
http://www.whitehouse.gov/the-press-office/
presidential-memorandum-regarding-fuel-
efficiency-standards.

3In addition, NHTSA will consider analyses it is
required to conduct under the National
Environmental Policy Act.

475 FR 62739, October 13, 2010.

575 FR 76337, December 8, 2010.
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will be undertaken in developing the
upcoming proposed rulemaking.

Since the publication of the SNOI in
December 2010, the agencies, working
with California, have been engaged in
discussions with individual auto
manufacturers, automotive suppliers,
states, environmental groups, and the
United Auto Workers, who all have
expressed support for a continuation of
the National Program. The agencies
have focused their discussions and
efforts on developing information that
will support the underlying technical
assessments that will inform the
proposed standards.

This joint Notice of Intent announces
plans by NHTSA and EPA to propose
strong and coordinated Federal
greenhouse gas and fuel economy
standards for passenger cars, light-duty
trucks, and medium-duty passenger
vehicles (hereafter light-duty vehicles),
referred to as the National Program.®
Both agencies seek to propose a
coordinated program that can achieve
important reductions of greenhouse gas
(GHG) emissions from and fuel
consumption by the light-duty vehicle
part of the transportation sector, based
on technologies that will be
commercially available and that can be
incorporated at a reasonable cost.

Under the joint rulemaking, EPA will
propose GHG emissions standards
under the Clean Air Act (CAA), and
NHTSA will propose Corporate Average
Fuel Economy (CAFE) standards under
EPCA, as amended by the Energy
Independence and Security Act of 2007
(EISA). It is intended that this joint
rulemaking proposal will reflect a
carefully coordinated and harmonized
approach to implementing these two
statutes and will be in accordance with
all substantive and procedural
requirements imposed by law.”

The program the agencies intend to
propose holds out the promise of
development of a new generation of
clean cars and trucks through
innovative technologies and
manufacturing that will spur economic
growth and create high-quality domestic
jobs, enhance our energy security, and
improve our environment. Consistent
with Executive Order 13563, it is the
result of early consultation with all
stakeholders, employs flexible
regulatory approaches to reduce
burdens, maintains freedom of choice

6NHTSA is delegated responsibility for
implementing the Energy Policy and Conservation
Act (EPCA) fuel economy requirements assigned to
the Secretary of Transportation. 49 CFR 1.50,
501.2(a)(8).

7For NHTSA, this includes the requirements of
the National Environmental Policy Act (NEPA).

for the public, and harmonizes federal
and state regulations.

The National Program would apply to
passenger cars, light-duty trucks, and
medium-duty passenger vehicles (light-
duty vehicles) built in those model
years. Together, these vehicle categories,
which include passenger cars, sport
utility vehicles, minivans, and pickup
trucks, are responsible for
approximately 60 percent of all U.S.
transportation-related greenhouse gas
emissions and fuel consumption. If
ultimately adopted, these standards
would represent a harmonized and
consistent National Program pursuant to
the separate statutory frameworks under
which NHTSA and EPA operate. The
approach addressed in this Notice of
Intent, if ultimately adopted, is intended
to allow manufacturers to build a single
light-duty national fleet that would
satisfy all requirements under both
programs and would provide significant
reductions in both greenhouse gas
emissions and oil consumption.

EPA and NHTSA'’s current estimate is
that the standards discussed in this
Notice of Intent would reduce
greenhouse gases by approximately 2
billion metric tons and would save
approximately 4 billion barrels of oil,
over the lifetime of the model year
2017-2025 vehicles.

Key elements of a harmonized and
coordinated National Program that the
agencies intend to propose are the level
and form of the standard, the available
flexibilities and compliance
mechanisms, and general
implementation elements. These
elements are outlined in the following
sections. The agencies will continue to
analyze all of the issues relevant to the
proposal, and will provide their
analyses for review and public comment
with the upcoming proposal. This will
include analyses on a variety of relevant
issues, such as the costs and benefits of
the proposal, as well as the effects that
the proposal would have on the
economy, manufacturers, and
consumers. The proposal that the
agencies intend to issue will discuss
both the analyses that will be completed
for the proposal as well as any plans for
conducting additional analyses.

II. Broad Program Overview

A. Level of the Standards

Consistent with the Presidential
Memorandum of May 21, 2010, EPA and
NHTSA intend to propose two separate
sets of standards for model years 2017
through 2025, each under their
respective statutory authorities. Both the
proposed CO, and CAFE standards
would be footprint-based, similar to the

standards currently in effect through
model year 2016, and would become
more stringent each model year from
2017 through 2025.

EPA currently intends to propose
standards that would be projected to
achieve, on an average industry fleet
wide basis, 163 grams/mile of CO, in
model year 2025 (this would be
equivalent, on a mpg-equivalent basis,
to 54.5 mpg if all of the CO, emissions
reductions were achieved with fuel
economy technology).2 For passenger
cars, the CO compliance values
associated with the footprint curves
would be reduced on average by 5
percent per year from the CO»-footprint
curves for the model year 2016
passenger car standard through model
year 2025. In recognition that full-size
pick-up trucks have unique challenges
compared to other light-duty trucks and
passenger cars, EPA intends to propose
a lower annual rate of improvement for
light-duty trucks in the early years of
the program. For light-duty trucks, the
proposed average annual rate of CO,
emissions reduction in model years
2017 through 2021 would be 3.5 percent
per year. EPA intends to change the
slopes of the CO,-footprint curves for
light-duty trucks from those in the
2012-2016 rule, in a manner that
effectively means that the annual rate of
improvement for smaller light-duty
trucks in model years 2017 through
2021 would be higher than 3.5 percent,
and the annual rate of improvement for
larger light-duty trucks over the same
time period would be lower than 3.5
percent. For model years 2022 through
2025, EPA expects to propose an
average annual rate of CO, emissions
reduction for light-duty trucks of 5
percent per year.

NHTSA currently intends to propose
standards that would be projected to
require, on an average industry fleet
wide basis, 40.9 mpg in model year
2021, and 49.6 mpg in model year 2025.
For passenger cars, the annual increase
in stringency between model years 2017
to 2021 is expected to average 4.1
percent, and to average 4.3 percent
between model years 2017 and 2025.
Like EPA, in recognition of the utility
requirements of full-size pick-up trucks
and the unique challenges to improving
fuel economy compared to other light-
duty trucks and passenger cars, NHTSA
intends to propose a lower annual rate
of improvement for light-duty trucks in
the early years of the program. For light-
duty trucks, the proposed overall annual

8Real-world CO, is typically 25 percent higher
and real-world fuel economy is typically 20 percent
lower than the CO- and CAFE values discussed
here.
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rate of fuel economy improvement in
model years 2017 through 2021 would
be 2.9 percent per year. NHTSA expects
to change the slopes of the fuel economy
footprint curves for light-duty trucks
from those in the 2012-2016 rule, which
would effectively make the annual rate
of improvement for smaller light-duty
trucks in model years 2017 through
2021 higher than 2.9 percent, and the
annual rate of improvement for larger
light-duty trucks over the same time
period lower than 2.9 percent. For
model years 2022 through 2025, NHTSA
expects to propose conditional
standards with an overall annual rate of
fuel economy improvement for light-
duty trucks of 4.7 percent per year. For
the first time, NHTSA expects to
propose that manufacturers may include
air conditioning system efficiency
improvements as a means to comply
with fuel economy standards, and
NHTSA also expects to increase the
stringency of standards by the amount
industry is expected to improve air
conditioning system efficiency. NHTSA
notes that the intended proposed rates
of increase in stringency for CAFE
standards are lower than EPA’s
intended proposed rates of increase in
stringency for GHG standards. As in the
MY 2012-2016 rulemaking, this is for
purposes of harmonization and in
reflection of certain statutory constraints
in EPCA/EISA. For example, NHTSA’s
standards do not reflect the inclusion of
air conditioning system refrigerant and
leakage improvements.

The coefficients and industry-wide
curves that NHTSA and EPA intend to
propose are included as Appendix B.

The agencies believe that the
standards discussed above could be met
with improvements in conventional
gasoline and hybrid vehicle
technologies and an increased market
share of more advanced technologies
including electric vehicles and plug-in
hybrid electric vehicles.

B. Mid-Term Review

Given the long time frame at issue in
setting standards for MY2022-2025
light-duty vehicles, and given NHTSA’s
obligation to conduct a separate
rulemaking in order to establish final
standards for vehicles for those model
years, EPA and NHTSA intend to
propose a comprehensive mid-term
evaluation and agency decision-making
as described in Appendix A to this
Notice of Intent. Up to date information
will be developed and compiled for the
evaluation, through a collaborative,
robust and transparent process,
including public notice and comment.
The evaluation will be based on (1) A
holistic assessment of all of the factors

considered by the agencies in setting
standards, including those set forth in
the rule and other relevant factors, and
(2) the expected impact of those factors
on the manufacturers’ ability to comply,
without placing decisive weight on any
particular factor or projection. The
comprehensive evaluation process will
lead to final agency action by both
agencies.

Consistent with the Agencies’
commitment to maintaining a single
national framework for regulation of
vehicle emissions and fuel economy, the
Agencies fully expect to conduct the
mid-term evaluation in close
coordination with the California Air
Resources Board (CARB). Moreover, the
Agencies fully expect that any
adjustments to the standards will be
made with the participation of CARB
and in a manner that ensures continued
harmonization of state and Federal
vehicle standards.

C. Key Program Elements

EPA and NHTSA have more recently
sought extensive input from automobile
manufacturers regarding design
elements for the MY 2017-2025
National Program. In achieving the level
of standards described above for the
2017-2025 program, the agencies expect
automakers’ use of advanced
technologies to be an important element
of transforming the vehicle fleet. To
facilitate this transformation, the
agencies are considering a number of
incentive programs to encourage early
adoption and introduction into the
marketplace of advanced technologies
that represent ‘‘game changing”
performance improvement, including
electric vehicles, plug-in hybrid electric
vehicles and fuel cell vehicles, and
hybrid electric large pickups. In
addition, the agencies recognize that, as
with the MY 2012—-2016 program, there
are technologies with the potential to
achieve real-world CO2 and fuel
consumption reductions that are not
captured by the standard test
procedures. The agencies intend to
propose a program approach to further
encourage manufacturer investments in
these “off-cycle” technologies.

1. Off-Cycle Credits

As in the MY 2012-2016 program, the
objective of the off-cycle credits
program is to promote the early market
penetration of tailpipe CO./fuel
consumption reducing technologies that
are not appropriately accounted for in
the current test procedure. Many
automakers indicated that they had a
strong interest in pursuing off-cycle
technologies, but the process outlined in
the 2012-2016 program should be

refined and simplified so as to provide
more certainty as to the types of
technologies the agencies would
consider, and so the process could be
simplified. The agencies intend to
propose to expand and streamline the
2012-2016 off-cycle credit provisions,
including an approach by which the
agencies would provide credit for a
subset of beneficial off-cycle
technologies to encourage early
penetration of these technologies.

For the NPRM, EPA and NHTSA
intend to develop a minimum credit
value on a subset of technologies for
which we have sufficient data. We
expect this list to include at least six
defined technologies, if not more.9 The
total number of technologies will be
dependent on the available data. In
order to make use of the pre-defined
credit list of off-cycle technologies, a
manufacturer must utilize the
technology on a minimum percentage of
the company’s vehicles. EPA and
NHTSA will continue to assess the
appropriate level and will propose a
level in the NPRM. The specific
percentage values may vary by off-cycle
technology, and will consider the
applicability of the technology across
vehicle type. Under the planned
proposal, the total gram/mile credit
from the predefined list for any given
model year would not exceed a 10 gram/
mile 10 impact on the company’s
combined fleet average. This limit
would only apply to the total for
technologies where the company
chooses to use the agency provided
credit values. Automakers can apply for
additional credits beyond the minimum
credit value of listed technologies if
they have sufficient supporting data.

In addition, the agencies are planning
to propose that companies could also
apply for off-cycle credit for
technologies that are not on the pre-
defined list, based on the submission of
sufficient supporting data. EPA and
NHTSA intend to propose a timeline for
the approval process, including a 60-day
NHTSA and EPA decision process from
the time a manufacturer submits a
complete application. EPA and NHTSA
also intend to propose a detailed,
common, step-by-step process,
including a specification of the data that
manufacturers must submit. For off-

9 Technologies may include active grill shutters,
electric heat pumps, high efficiency alternators,
high efficiency lights, start-stop, solar roof panels
for battery charging on EV, PHEV or HEV with at
least 100 watts, active transmission warm-up, and/
or engine heat recovery using thermo-electric for
100 watts, and the credit for individual
technologies could range from less than 1gm/mile
to approximately 5 gm/mile.

10 This corresponds to 0.001125 gallon/mile.
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cycle technologies that are both not
covered by the pre-approved off-cycle
credit list and that are not quantifiable
based on the 5-cycle test cycle option
provided in the 2012—-2016 rulemaking,
EPA and NHTSA will retain the public
comment process described by EPA in
the MY 2012-2016 rule.

NHTSA and EPA also intend to
propose that once a technology has been
approved by the two agencies, either
from the pre-approved list or through
the approval process, that technology
and its assigned credit value is available
through MY 2025.

2. Incentives for Electric Vehicles, Plug-
in Hybrid Electric Vehicles, and Fuel
Cell Vehicles

To facilitate market penetration of the
most advanced vehicle technologies as
rapidly as possible, EPA intends to
propose an incentive multiplier for all
electric vehicles (EVs), plug-in hybrid
electric vehicles (PHEVs), and fuel cell
vehicles (FCVs) sold in MYs 2017
through 2021. This multiplier approach
means that each EV/PHEV/FCV would
count as more than one vehicle in the
manufacturer’s compliance calculation.
EPA intends to propose that EVs and
FCVs start with a multiplier value of 2.0
in MY 2017, phasing down to a value
of 1.5 in MY 2021. PHEVs would start
at a multiplier value of 1.6 in MY 2017
and phase down to a value of 1.3 in MY
2021.11 These multipliers would be
proposed for incorporation in EPA’s
GHG program.

NHTSA is precluded from offering
incentives for EVs, FCVs and PHEVs,
except as specified by EISA, and is not
intending to propose incentive
multipliers comparable to the EPA
incentive multipliers described above.

As an additional incentive for EVs,
PHEVs and FCVs, EPA intends to
propose allowing a value of 0 g/mile for
the tailpipe compliance value for EVs,
PHEVs (electricity usage) and FCVs for
MY 2017-2021, with no limit on the
quantity of vehicles eligible for 0 g/mi
tailpipe emissions accounting. For MY
2022-2025, 0 g/mi will only be allowed
up to a per-company cumulative sales
cap based on significant penetration of
these advanced vehicles in the
marketplace. EPA intends to propose an
appropriate cap in the NPRM.

3. Incentives for “Game Changing”
Technologies Performance for Full-Size
Pickup Truck Including Hybridization

The agencies recognize that the
standards under consideration for MY

11 The multipliers for EV/FCV would be: 2017—
2019—2.0, 2020—1.75, 2021—1.5; for PHEV: 2017—
2019—1.6, 2020—1.45, 2021—1.3.

2017-2025 will be most challenging to
large trucks, including full size pickup
trucks. The agencies’ goal is to
incentivize the penetration into the
marketplace of “game changing”
technologies for these pickups,
including their hybridization. The
agencies intend to solicit information on
technologies that offer significant
increases in fuel efficiency and
reduction in greenhouse gas emissions.
We intend to propose a credit for
manufacturers that employ significant
quantities of hybridization on full size
pickup trucks, by including a per-
vehicle credit available for mild and
strong hybrid electric vehicles (HEVs).
This provides the opportunity to begin
to transform the most challenging
category of vehicles in terms of the
penetration of advanced technologies,
allowing additional opportunities to
successfully achieve the higher levels of
truck stringencies in MY 2022-2025.

The agencies intend that access to this
credit is conditioned on a minimum
penetration of the technology in a
manufacturer’s full size pickup truck
fleet, with defined criteria for a full size
pickup truck (e.g., minimum bed size
and minimum towing capability). The
agencies intend to propose that mild
HEV pickup trucks are eligible for a 10
g/mi 12 credit during 2017-2021 if the
technology is used on a minimum
percentage of a company’s full size
pickups, beginning with at least 30% of
a company'’s full size pickup production
in 2017 and ramping up to at least 80%
in 2021. Strong HEV pickup trucks
would be eligible for a 20g/mi credit
during 2017-2025 if the technology is
used on at least 10% of the company’s
full size pickups. The agencies will
propose specific definitions of mild and
strong HEV pickup trucks, but expect to
include stop/start, regenerative braking,
minimum motor power, minimum
battery voltage value and minimum
energy storage capacity, or similar types
of objective metrics. The agencies
expect that a “mild” HEV will include
moderate hybridization and not just
start/stop, and that a ““strong” HEV will
include launch assist.

The agencies also intend to propose a
performance based incentive credit for
full size pickup trucks which achieve a
significant reduction below the
applicable target. This credit could also
be on the order of 10-20 gm/mile
vehicle. The same vehicle would not
receive credit under both the HEV and
the performance based approaches.

120.001125 gallon/mile.

4. Air Conditioning Credits

As with the MY2012-2016 program,
manufacturers will be able to earn
credits for improvements in air
conditioning (A/C) systems, both for
efficiency improvements (reduces
tailpipe CO, and improves fuel
consumption) and for leakage or
alternative, lower GWP (global warming
potential) refrigerant use (reduces
hydrofluorocarbon (HFC) emissions).
EPA intends to propose that the
maximum A/C credit available for cars
is 18.8 grams/mile CO; and for trucks is
24.4 grams/mile CO,. The test methods
used to calculate these credits will be
very similar to those of the MY2012—
2016 program.

For the first time, NHTSA expects to
propose that manufacturers may include
air conditioning system efficiency
improvements as a means to comply
with fuel economy standards. NHTSA
expects to not allow the use of A/C
system credits that affect leakage or
alternative, lower GWP refrigerant use,
because those changes do not affect fuel
efficiency. NHTSA also expects to
increase the stringency of standards by
the amount industry is expected to
improve air conditioning system
efficiency. NHTSA intends to propose
that the maximum A/C credit available
for cars is 0.000563 gallon/mile and for
trucks is 0.000810 gallon/mile. The test
methods used to calculate these credits
will be the same as EPA’s.

5. Treatment of Compressed Natural Gas
(CNG), Plug-in Hybrid Electric Vehicles
(PHEVs), and Flexible Fuel Vehicles
(FFVs)

EPA intends that CO; credits for plug-
in hybrid electric vehicles (PHEVs) and
bi-fuel compressed natural gas (CNG)
vehicles will be based on the
recognition that, once a consumer has
paid several thousand dollars to be able
to use a fuel that is considerably
cheaper than gasoline, it is very likely
that the consumer will seek to use the
cheaper fuel as much as possible.
Accordingly, for CO, emissions
compliance, EPA expects to use the
Society of Automotive Engineers
“utility factor” methodology (based on
vehicle range on the alternative fuel and
typical daily travel mileage) to
determine the assumed percentage of
operation on alternative fuel and
percentage of operation on CNG for both
PHEVs and bi-fuel CNG vehicles, along
with the CO, emissions test values on
the alternative fuel and gasoline.

EPA does not expect to extend this
method to flexible fueled vehicles
(FFVs) using E-85 and gasoline, since
there is not a significant cost differential
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between an FFV and conventional
gasoline vehicle and historically
consumers have only fueled these
vehicles with E85 a very small
percentage of the time. Therefore,
treatment of E85 FFVs will continue as
the MY2016 program, based on actual
usage of E85 which represents a real-
world reduction attributed to alternative
fuels.

In the NHTSA program for MYs 2017—
2019, NHTSA expects that the fuel
economy of dual fuel vehicles will be
determined in the same manner as
specified in the MY 2012-2016 rule,
and as defined by EISA. Beginning in
MY 2020, EISA does not specify how to
measure the fuel economy of dual fuel
vehicles, and it is expected NHTSA will
propose to use the EPA “utility factor”
methodology for PHEV and CNG
vehicles to determine how to proportion
the fuel economy when operating on
gasoline or diesel fuel and the fuel
economy when operating on the
alternative fuel. For FFVs, NHTSA
expects to propose to use the same
methodology as EPA to determine how
to proportion the fuel economy, which
would be based on actual usage of E85.
NHTSA expects to continue to use
Petroleum Equivalency Factors and the
incentive multipliers that are used in
the MY 2012-2016 rule, however with
no cap on the amount of fuel economy
increase allowed.

6. Credit Banking and Trading

The agencies will propose to continue
the 5-year credit carry forward and 3-
year credit carry back provisions of the
MY2012-2016 program, with one key
exception under the EPA program. To
facilitate the transition to the
increasingly more stringent standards,
EPA intends to propose a one-time
credit carry forward beyond 5 years,
such that any credits generated from
MY2010 through 2016 will be able to be
used any time through MY 2021. This
provision would not apply to early
credits generated in MY 2009. NHTSA’s
program will continue the 5-year carry-
forward and 3-year carry-back as
required by statute.

As with the MY 2012-2016 program,
EPA intends to continue to allow
manufacturers to make unlimited
transfers between their car and light
truck fleets, and unlimited credit
trading between manufacturers. NHTSA
intends to continue to allow unlimited
credit trading between manufacturers,
and credit transferring up to the limits
allowed by statute, consistent with the
approach in the MY 2012-2016
program.

7. Exclusion of Emergency and Police
Vehicles

Under EPCA, manufacturers are
allowed to exclude emergency vehicles
from their CAFE fleet and all

manufacturers have historically done so.

In the MY 2012-2016 program, EPA’s
GHG program does apply to these
vehicles. However, after further
consideration of this issue, EPA intends
to propose that an exclusion is
appropriate because of the unique
features of vehicles designed
specifically for law enforcement
purposes, which have the effect of
raising their GHG emissions.

8. Small Businesses and Small Volume
Manufacturers

As EPA did for the MY 2012-2016
program, EPA intends to propose to
continue to exclude small businesses
from the GHG standards, for any
company that meets the Small Business
Administration’s definition of a small
business. For vehicle manufacturers, the
definition of small business is any firm
with less than 1,000 employees. EPA
believes this exemption is appropriate
since these businesses make up less
than 0.1% of total U.S. vehicle sales,
and there is no significant impact on
emission reductions.

EPCA provides NHTSA with the
authority to exempt from the generally
applicable CAFE standards
manufacturers that produce fewer than
10,000 passenger cars worldwide in the
model year each of the two years prior
to the year in which they seek an
exemption.13 If NHTSA exempts a
manufacturer, it must establish an
alternate standard for that manufacturer
for that model year, at the level that the
agency decides is maximum feasible for
that manufacturer. The exemption and
alternative standard apply only if the
exempted manufacturer also produces
fewer than 10,000 passenger cars
worldwide in the year for which the
exemption was granted.

For small volume manufacturers,
which EPA defines as manufacturers
with U.S. annual sales of less than 5,000
vehicles, EPA intends to propose to
bring these manufacturers into the
program for the first time, and allow
them to petition for alternative
standards.

D. Conclusion

This document outlines the key
program elements of a National Program
that EPA and NHTSA plan to propose
for model year 2017-2025 light-duty
vehicles. The agencies’ efforts to

1349 U.S.C. 32902(d). Implementing regulations
may be found in 49 CFR part 525.

develop this program have been fully
consistent with the President’s May 21,
2010 Memorandum. The agencies have
coordinated extensively with California,
and held extensive discussions with
stakeholders to ensure our proposal is
based on the most robust technical
analysis possible. The agencies plan to
issue a Notice of Proposed Rulemaking
by the end of September 2011.

Appendix A—Mid-Term Evaluation for
MY 2022-2025 LDV Rules

Given the long time frame at issue in
setting standards for MY2022-2025 light-
duty vehicles, and given NHTSA’s obligation
to conduct a separate rulemaking in order to
establish final standards for vehicles for
those model years, EPA and NHTSA will
conduct a comprehensive mid-term
evaluation and agency decision-making as
described below. Up to date information will
be developed and compiled for the
evaluation, through a collaborative, robust
and transparent process, including public
notice and comment. The evaluation will be
based on (1) A holistic assessment of all of
the factors considered by the agencies in
setting standards, including those set forth in
the rule and other relevant factors, and (2)
the expected impact of those factors on the
manufacturers’ ability to comply, without
placing decisive weight on any particular
factor or projection. The comprehensive
evaluation process will lead to final agency
action by both agencies.

Consistent with the Agencies’ commitment
to maintaining a single national framework
for regulation of vehicle emissions and fuel
economy, the Agencies fully expect to
conduct the mid-term evaluation in close
coordination with the California Air
Resources Board (CARB). Moreover, the
Agencies fully expect that any adjustments to
the standards will be made with the
participation of CARB and in a manner that
ensures continued harmonization of state and
Federal vehicle standards.

® EPA will conduct a mid-term evaluation
of the later model year light-duty GHG
standards (MY2022—2025). The evaluation
will determine whether those standards are
appropriate under section 202(a) of the Act.
EPA will be legally bound to make a final
decision, by April 1, 2018, on whether the
MY 2022-2025 GHG standards are
appropriate under section 202(a), in light of
the record then before the agency. In the MY
2017-2025 rule EPA will adopt a regulation
requiring EPA to make such a determination
by that date.

® EPA, NHTSA and CARB will jointly
prepare a draft Technical Assessment Report
(TAR) to inform EPA’s determination on the
appropriateness of the GHG standards and to
inform NHTSA’s rulemaking for the CAFE
standards for MYs 2022—2025. The TAR will
examine the same issues and underlying
analyses and projections considered in the
original rulemaking, including technical and
other analyses and projections relevant to
each agency’s authority to set standards as
well as any relevant new issues that may
present themselves. There will be an
opportunity for public comment on the draft
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TAR, and appropriate peer review will be
performed of underlying analyses in the
TAR. The assumptions and modeling
underlying the TAR will be available to the
public, to the extent consistent with law.

® EPA will also seek public comment on
whether the standards are appropriate under
section 202(a), e.g. comments to affirm or
change the GHG standards (either more or
less stringent). The agencies will carefully
consider comments and information received
and respond to comments in their respective
subsequent final actions.

® EPA and NHTSA will consult and
coordinate in developing EPA’s
determination on whether the MY 2022-2025
GHG standards are appropriate under section
202(a) and NHTSA’s NPRM.

® In making that determination, EPA will
evaluate and determine whether the
MY2022-2025 GHG standards are
appropriate under section 202(a) of the CAA
based on a comprehensive, integrated
assessment of all of the results of the review,
as well as any public comments received
during the evaluation, taken as a whole. The
decision making required of the
Administrator in making that determination
is intended to be as robust and
comprehensive as that in the original setting
of the MY2017-2025 standards.

® In making this determination, EPA will
consider information on a range of relevant
factors, including but not limited to those
listed in the draft rule and below:

1. Development of powertrain
improvements to gasoline and diesel
powered vehicles.

2. Impacts on employment, including the
auto sector.

3. Availability and implementation of
methods to reduce weight, including any
impacts on safety.

4. Actual and projected availability of
public and private charging infrastructure for
electric vehicles, and fueling infrastructure
for alternative fueled vehicles.

5. Costs, availability, and consumer
acceptance of technologies to ensure
compliance with the standards, such as
vehicle batteries and power electronics, mass
reduction, and anticipated trends in these
costs.

6. Payback periods for any incremental
vehicle costs associated with meeting the
standards.

7. Costs for gasoline, diesel fuel, and
alternative fuels.

8. Total light-duty vehicle sales and
projected fleet mix.

9. Market penetration across the fleet of
fuel efficient technologies.

10. Any other factors that may be deemed
relevant to the review.

B If, based on the evaluation, EPA decides
that the GHG standards are appropriate under
section 202(a), then EPA will announce that
final decision and the basis for EPA’s
decision. The decision will be final agency
action which also will be subject to judicial
review on its merits. EPA will develop an
administrative record for that review that
will be no less robust than that developed for
the initial determination to establish the
standards. In the midterm evaluation, EPA
will develop a robust record for judicial

review that is the same kind of record that
would be developed and before a court for
judicial review of the adoption of standards.

B Where EPA decides that the standards
are not appropriate, EPA will initiate a
rulemaking to adopt standards that are
appropriate under section 202(a), which
could result in standards that are either less
or more stringent. In this rulemaking EPA
will evaluate a range of alternative standards
that are potentially effective and reasonably
feasible, and the Administrator will propose
the alternative that in her judgment is the
best choice for a standard that is appropriate
under section 202(a). In the 2017-2025
rulemaking EPA will formally adopt the
interpretation that the provisions of section
202(b)(1)(C) are not applicable to any
revisions of the greenhouse standards
adopted in this later rulemaking based on the
mid-term evaluation. If EPA initiates a
rulemaking, it will be a joint rulemaking with
NHTSA. Any final action taken by EPA at the
end of that rulemaking is also judicially
reviewable.

B The MY 2022-2025 GHG standards will
remain in effect unless and until EPA
changes them by rulemaking.

B NHTSA intends to issue conditional
standards for MYs 2022-2025 in the LDV
rulemaking being initiated this fall for MY
2017 and later model years. The CAFE
standards for MYs 2022-2025 will be
determined with finality in a subsequent, de
novo notice and comment rulemaking
conducted in full compliance with section
32902 of title 49, U.S.C. and other applicable
law. Accordingly, NHTSA’s development of
its proposal in that later rulemaking will
include the making of economic and
technology analyses and estimates that are
appropriate for those model years and based
on then-current information.

B Any rulemaking conducted jointly by
the agencies or by NHTSA alone will be
timed to provide sufficient lead time for
industry to make whatever changes to their
products that the rulemaking analysis deems
feasible based on the new information
available. At the very latest, the three
agencies will complete the mid-term
evaluation process and subsequent
rulemaking on the standards that may occur
in sufficient time to promulgate final
standards for MYs 2022-2025 with at least 18
months lead time, but additional lead time
may be provided.

B EPA understands that California
intends to propose a mid-term evaluation in
its program that is coordinated with EPA and
NHTSA and is based on a similar set of
factors as outlined in this Appendix A. The
rules submitted to EPA for a waiver under
the CAA will include such a mid-term
evaluation. EPA understands that California
intends to continue promoting harmonized
state and federal vehicle standards. EPA
further understands that California’s 2017—
2025 standards to be submitted to EPA for a
waiver under the Clean Air Act will deem
compliance with EPA greenhouse gas
emission standards, even if amended after
2012, as compliant with California’s.
Therefore, if EPA revises it standards in
response to the mid-term review, California
may need to amend one or more of its 2022—

2025 MY standards and would submit such
amendments to EPA with a request for a
waiver, or for confirmation that said
amendments fall within the scope of an
existing waiver, as appropriate.

Consistent with the above, EPA intends to
propose regulations that state that no later
than April 1, 2018, the Administrator shall
determine whether the standards for
MY2022-25 are appropriate under section
202(a) of the Act, in light of the record then
before the Administrator. An opportunity for
public comment shall be provided before
making such determination. If she
determines they are not appropriate, she
shall initiate a rulemaking to revise the
standards, to be either more or less stringent
as appropriate.

In making the determination required by
the previous paragraph, the Administrator
shall consider the information available on
the factors relevant to setting greenhouse gas
standards under section 202(a) for these
model years, including but not limited to the
availability and effectiveness of technology,
and the appropriate lead time for
introduction of technology; the cost on the
producers or purchasers of new motor
vehicles or new motor vehicle engines; the
feasibility and practicability of the standards;
the impact of the standards on reduction of
emissions, oil conservation, energy security,
and fuel savings by consumers; the impact of
the standards on the automobile industry; the
impacts of the standards on safety; the
impact of the standards on the CAFE
standards and a national harmonized
program; and the impact of the standards on
other relevant factors.

The Administrator shall make the
determination required based upon a record
that includes a draft Technical Assessment
Report (TAR) addressing issues relevant to
the standard for MY2022-25, public
comment on the TAR, public comment on
whether the standards for MY2022-25 are
appropriate under section 202(a), and such
other materials the Administrator deems
appropriate.

No later than November 15, 2017, the
Administrator shall issue a draft TAR
addressing issues relevant to the standards
for MY2022-25.

The Administrator will set forth in detail
the bases for the determination required as
described above, including her assessment of
each of the factors listed above.

Appendix B

EPA Curve Coefficients

a = Minimum CO, Target [g/mile]

b = Maximum CO, Target [g/mile]

¢ = Slope [g/mile per square foot]

d = Intercept [g/mile]

e = Minimum CO, Target [g/mile] for CO,
Target Ceiling Curve

f = Maximum CO, Target [g/mile] for CO,
Target Ceiling Curve

g = Slope [g/mile per square foot] for CO»
Target Ceiling Curve

h = Intercept [g/mile] for CO, Target Ceiling
Curve

Where:

Target = min(min (b,max(a, ¢ *
footprint+d)),min(f,max(e,g*footprint+h)
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CARS
2016 2017 2018 2019 2020 2021 2022 2023 2024 2025
194.7 184.9 175.3 166.1 157.2 150.2 143.3 136.8 130.5
262.7 250.1 238.0 226.2 214.9 205.5 196.5 187.8 179.5
453 4.35 417 4.01 3.84 3.69 3.54 3.40 3.26
8.92 6.54 4.20 1.89 —-0.38 -1.12 -1.83 —2.52 -3.17
203.4 201.9 200.4 198.9 197.4 197.4 197.4 197.4 197.4
274.4 277.0 278.5 280.0 281.5 283.0 283.0 283.0 283.0
472 472 472 4.72 4.72 4.72 472 472 472
10.10 8.60 7.10 5.60 4.10 4.10 4.10 4.10 4.10
TRUCKS
2016 2017 2018 2019 2020 2021 2022 2023 2024 2025
238.1 226.8 219.5 211.9 195.4 185.7 176.4 167.6 159.1
347.2 341.7 338.6 336.7 334.8 320.8 305.6 291.0 277.1
4.87 4.76 4.68 457 4.28 4.09 3.91 3.74 3.58
38.28 31.62 27.69 24.64 19.80 17.85 15.98 14.21 12.51
246.4 240.9 237.8 235.9 234.0 234.0 234.0 234.0 234.0
347.4 341.9 338.8 336.9 335.0 335.0 335.0 335.0 335.0
4.04 4.04 4.04 4.04 4.04 4.04 4.04 4.04 4.04
80.50 75.00 71.90 70.00 68.10 68.10 68.10 68.10 68.10

BILLING CODE 6560-50-P
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stringent value at each footprint calculated

from Step 1 and Step 2

h coefficients
Step 3. The curve is defined by the more

d coefficients
Step 2. Calculate targets using the e, f, g and

Federal Register/Vol. 76, No. 153/ Tuesday, August 9, 2011/Proposed Rules
Step 1. Calculate targets using the a, b, ¢, and

The target curve is calculated by:

Instructions for Calculating NHTSA CAFE

and EPA GHG Target Curves Using the

NHTSA CAFE Coefficients and Curves for
Coefficients

Cars and Trucks
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PASSENGER CARS
'\gggf' 2016 2017 2018 2019 2020 2021 2022 2023 2024 2025
a ... 30.96 32.65 33.84 35.07 36.47 38.02 39.79 41.64 43.58 45.61
b ... 41.09 43.61 45.21 46.87 48.74 50.83 53.21 55.71 58.32 61.07
C o 0.0005308 | 0.0005131 0.0004954 | 0.0004783 | 0.0004603 | 0.0004419 | 0.0004227 | 0.0004043 | 0.0003867 | 0.0003699
d . 0.002573 0.001896 0.001811 0.001729 0.001643 0.001555 0.001463 0.001375 0.001290 0.001210
€ v 31.51 31.51 31.51 31.51 31.51 31.51 31.51 31.51 31.51
f oo 42.06 42.06 42.06 42.06 42.06 42.06 42.06 42.06 42.06
g e 0.0005308 | 0.0005308 | 0.0005308 | 0.0005308 | 0.0005308 | 0.0005308 | 0.0005308 | 0.0005308 | 0.0005308
Ao 0.002010 0.002010 0.002010 0.002010 0.002010 0.002010 0.002010 0.002010 0.002010
TRUCKS
'\ngf' 2016 2017 2018 2019 2020 2021 2022 2023 2024 2025
a .. 24.74 25.09 25.20 25.25 25.25 25.25 26.29 27.53 28.83 30.19
b o, 34.42 36.26 37.36 38.16 39.11 41.80 43.79 45.89 48.09 50.39
C o 0.0004546 | 0.0005484 | 0.0005358 | 0.0005265 | 0.0005140 | 0.0004820 | 0.0004607 | 0.0004404 | 0.0004210 | 0.0004025
d . 0.010413 0.005097 0.004797 0.004623 0.004494 0.004164 0.003944 0.003735 0.003534 0.003343
e . 25.09 25.20 25.25 25.25 25.25 25.25 25.25 25.25 25.25
T 35.10 35.31 35.41 35.41 35.41 35.41 35.41 35.41 35.41
g 0.0004546 | 0.0004546 | 0.0004546 | 0.0004546 | 0.0004546 | 0.0004546 | 0.0004546 | 0.0004546 | 0.0004546
- 0.009851 0.009682 0.009603 0.009603 0.009603 0.009603 0.009603 0.009603 0.009603

a = Fuel Economy Value for Lower Footprint Cutpoint [mpg].
b = Fuel Economy Value for Upper Footprint Cutpoint [mpg].

¢ = Slope [gallons per mile per square foot].
d = Intercept [gallons per mile].

e = Fuel Economy Value for Lower Footprint Cutpoint [mpg] for Floor Curve.
f = Fuel Economy Value for Upper Footprint Cutpoint [mpg] for Target Floor Curve.
g = Slope [gallons per mile per square foot] for Target Floor Curve.

h = Intercept [gallons per mile] for Target Floor Curve.

Dated: July 29, 2011
Ray LaHood,
Secretary, Department of Transportation.

Dated: July 29, 2011.

Lisa P. Jackson,
Administrator, Environmental Protection
Agency.
[FR Doc. 2011-19905 Filed 8—-8—11; 8:45 am]
BILLING CODE 6560-50-C

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

45 CFR Part 170
RIN 0991-AB78

Metadata Standards To Support
Nationwide Electronic Health
Information Exchange

AGENCY: Office of the National
Coordinator for Health Information
Technology, Department of Health and
Human Services.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: Through this advance notice
of proposed rulemaking (ANPRM), the
Office of the National Coordination for
Health Information Technology (ONC) is
soliciting public comments on metadata
standards to support nationwide
electronic health information exchange.

We are specifically interested in public
comments on the following categories of
metadata recommended by both the HIT
Policy Committee and HIT Standards
Committee: patient identity;
provenance; and privacy. We also
request public comments on any
additional metadata categories,
metadata elements, or metadata syntax
that should be considered. The
immediate scope of this ANPRM is the
association of metadata with summary
care records. More specifically, in the
scenario where a patient obtains a
summary care record from a health care
provider’s electronic health record
technology or requests for it to be
transmitted to their personal health
record. Public comment, however, is
also welcome on the use of metadata
relative to other electronic health
information contexts.

DATES: To be assured consideration,
written comments must be received at
one of the addresses provided below, no
later than 5 p.m. on September 23, 2011.
Similarly, electronic comments must be
received by Midnight Eastern Time on
September 23, 2011 as the Federal
Docket Management System will not
accept comments after this time.

ADDRESSES: Because of staff and
resource limitations, we cannot accept
comments by facsimile (FAX)
transmission. You may submit
comments, identified by RIN 0991—
AB?78, by any of the following methods

(please do not submit duplicate
comments).

e Federal eRulemaking Portal: Follow
the instructions for submitting
comments. Attachments should be in
Microsoft Word or Excel, Adobe PDF;
however, we prefer Microsoft Word.
http://www.regulations.gov.

e Regular, Express, or Overnight Mail:
Department of Health and Human
Services, Office of the National
Coordinator for Health Information
Technology, Attention: Steven Posnack,
Hubert H. Humphrey Building, Suite
729D, 200 Independence Ave., SW.,
Washington, DC 20201. Please submit
one original and two copies.

e Hand Delivery or Courier: Office of
the National Coordinator for Health
Information Technology, Attention:
Steven Posnack, Hubert H. Humphrey
Building, Suite 729D, 200 Independence
Ave., SW., Washington, DC 20201.
Please submit one original and two
copies. (Because access to the interior of
the Hubert H. Humphrey Building is not
readily available to persons without
federal government identification,
commenters are encouraged to leave
their comments in the mail drop slots
located in the main lobby of the
building.)

Inspection of Public Comments: All
comments received before the close of
the comment period will be available for
public inspection, including any
personally identifiable or confidential
business information that is included in
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a comment. Please do not include
anything in your comment submission
that you do not wish to share with the
general public. Such information
includes, but is not limited to: a
person’s social security number; date of
birth; driver’s license number; state
identification number or foreign country
equivalent; passport number; financial
account number; credit or debit card
number; any personal health
information; or any business
information that could be considered to
be proprietary. We will post all
comments received before the close of
the comment period at http://
www.regulations.gov.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov or U.S. Department
of Health and Human Services, Office of
the National Coordinator for Health
Information Technology, Hubert H.
Humphrey Building, Suite 729D, 200
Independence Ave., SW., Washington,
DC 20201 (call ahead to the contact
listed below to arrange for inspection).
FOR FURTHER INFORMATION CONTACT:
Steven Posnack, Director, Federal Policy
Division, Office of Policy and Planning,
Office of the National Coordinator for
Health Information Technology, 202—
690-7151.

SUPPLEMENTARY INFORMATION:

Acronyms

ANPRM Advance Notice of Proposed
Rulemaking

ASTM American Society for Testing and
Materials

ARRA American Recovery and
Reinvestment Act of 2009

BPPC Basic Patient Privacy Consents

CCR Continuity of Care Record

CDA R2 PCD Clinical Document
Architecture Release 2: Patient Consent
Directives

CDC Centers for Disease Control and
Prevention

CDISC Clinical Data Interchange Standards
Consortium

CFR Code of Federal Regulations

CMS Centers for Medicare & Medicaid
Services

EHR Electronic Health Record

EPAL Enterprise Privacy Authorization
Language

EO Executive Order

HIEs Health Information Exchanges

HHS Department of Health and Human
Services

HL7 CDA R2 Health Level 7 Clinical
Document Architecture Release 2

HL7 V2 Health Level 7 Version 2

HIT Health Information Technology

HITECH Act Health Information
Technology for Economic and Clinical
Health Act

ICD-9 International Classification of
Diseases, 9th Revision

ICD-10 International Classification of
Diseases, 10th Revision

IHE Integrating the Healthcare Enterprise

IHE XDS Integrating the Healthcare
Enterprise Cross Enterprise Document
Sharing

LOINC Logical Observation Identifiers
Names and Codes

NIEM National Information Exchange
Model

OID Object Identifier

OMB Office of Management and Budget

OSTP Office of Science and Technology
Policy

ONC Office of the National Coordinator for
Health Information Technology

P3P Platform for Privacy Preferences

PCAST President’s Council of Advisors on
Science and Technology

PHSA Public Health Service Act

RFI Request for Information

TDE Tagged Data Element

UEL Universal Exchange Language

URI Uniform Resource Identifier

URL Uniform Resource Locator

UUIDs Universally Unique Identifiers

XML eXtensible Markup Language
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I. Background

A. Legislative History

The Health Information Technology for
Economic and Clinical Health (HITECH) Act,
Title XIII of Division A and Title IV of
Division B of the American Recovery and
Reinvestment Act of 2009 (ARRA) (Pub. L.
111-5), was enacted on February 17, 2009.
The HITECH Act amended the Public Health
Service Act (PHSA) and established “Title
XXX—Health Information Technology and
Quality” to improve health care quality,
safety, and efficiency through the promotion
of health information technology (HIT) and
the electronic exchange of health
information. Section 3003(b)(1)(A) of the

PHSA states that “[t]he HIT Standards
Committee shall recommend to the National
Coordinator standards, implementation
specifications, and certification criteria
described in subsection (a) that have been
developed, harmonized, or recognized by the
HIT Standards Committee. * * *” Section
3003(b)(2) of the PHSA states that ““[t]he HIT
Standards Committee shall serve as a forum
for the participation of a broad range of
stakeholders to provide input on the
development, harmonization, and
recognition of standards, implementation
specifications, and certification criteria
necessary for the development and adoption
of a nationwide health information
technology infrastructure that allows for the
electronic use and exchange of health
information.”

Section 3001(c)(1)(A) of the PHSA, under
“Duties of the National Coordinator,” states
that the National Coordinator shall “review
and determine whether to endorse each
standard, implementation specification, and
certification criterion for the electronic
exchange and use of health information that
is recommended by the HIT Standards
Committee under section 3003 for purposes
of adoption [by the Secretary] under section
3004.”

Section 3004 of the PHSA identifies a
process for the adoption of health IT
standards, implementation specifications,
and certification criteria and authorizes the
Secretary of Health and Human Services (the
Secretary) to adopt such standards,
implementation specifications, and
certification criteria. As specified in section
3004(a)(1), the Secretary is required, in
consultation with representatives of other
relevant Federal agencies, to jointly review
standards, implementation specifications,
and certification criteria endorsed by the
National Coordinator for Health Information
Technology (the National Goordinator) under
section 3001(c) and subsequently determine
whether to propose the adoption of any
grouping of such standards, implementation
specifications, or certification criteria.
Section 3004(b)(1) of the PHSA requires the
Secretary to adopt an initial set of standards,
implementation specifications, and
certification criteria for the areas required for
consideration under section 3002(b)(2)(B) by
December 31, 2009 and permits the Secretary
to adopt the initial set through an interim
final rule. Section 3004(b)(3) of the PHSA
directs the Secretary to “adopt additional
standards, implementation specifications,
and certification criteria as necessary and
consistent with the schedule” developed by
the HIT Standards Committee under section
3003(b)(3) of the PHSA 1 for the assessment
of policy recommendations developed by the
HIT Policy Committee.

1PHSA section 3004(b)(3) incorrectly references
section 3003(b)(2) when referring to the schedule
developed by the HIT Standards Committee. We
have used the correct citation: 3003(b)(3).
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B. Regulatory History

1. Initial Set of Standards, Implementation
Specifications, and Certification Criteria for
Electronic Health Record Technology;
Interim Final Rule and Final Rule

On January 13, 2010, the Department of
Health and Human Services (HHS) published
in the Federal Register an interim final rule
with a request for comment, which adopted
an initial set of standards, implementation
specifications, and certification criteria (75
FR 2014). The certification criteria adopted
in that interim final rule established the
required capabilities and specified the
related standards and implementation
specifications that certified electronic health
record (EHR) technology would need to
include to, at a minimum, support the
achievement of meaningful use Stage 1 as
proposed by the Centers for Medicare &
Medicaid Services (CMS) for eligible
professionals and eligible hospitals under the
Medicare and Medicaid EHR Incentive
Programs. For consistency with other
regulations, hereafter, references to “‘eligible
hospitals” shall mean eligible hospitals,
critical access hospitals, or both, as defined
in 42 CFR 495.4.

On July 28, 2010, HHS published in the
Federal Register a final rule (75 FR 44590)
to complete the Secretary’s adoption of the
initial set of standards, implementation
specifications, and certification criteria, and
to more closely align such standards,
implementation specifications, and
certification criteria with final meaningful
use Stage 1 objectives and measures (the
“Standards and Certification Criteria Final
Rule”). Complete EHRs and EHR Modules are
tested and certified according to adopted
certification criteria to ensure that they have
properly implemented adopted standards
and implementation specifications and
otherwise comply with the adopted
certification criteria.

2. Revisions to Initial Set of Standards,
Implementation Specifications, and
Certification Criteria for EHR Technology;
Interim Final Rule

On October 13, 2010, HHS published in the
Federal Register an interim final rule (75 FR
62686) with a request for comment to remove
the implementation specifications related to
public health surveillance from the adopted
standard and certification criterion. In
response to public comment on the interim
final rule published on January 13, 2010, we
adopted in the Standards and Certification
Criteria Final Rule the following
implementation specifications for HL7 2.5.1:
Public Health Information Network HL7
Version 2.5 Message Structure Specification
for National Condition Reporting Final
Version 1.0 and the Errata and Clarifications
National Notification Message Structural
Specification (45 CFR 170.205(d)(2)). After
publication of the Standards and
Certification Criteria Final Rule, various
stakeholders and state public health agencies
made numerous inquiries and expressed
concerns about the appropriateness of these
implementation specifications. Upon further
review of the implementation specifications
and consultation with the Centers for Disease
Control and Prevention (CDC), we

determined that these implementation
specifications were adopted in error.
Therefore, we revised 45 CFR 170.205(d)(2)
to remove these particular adopted
implementation specifications and removed
from 45 CFR 170.302(1) the text “(and
applicable implementation specifications)”
to provide additional clarity.

C. The President’s Council of Advisors on
Science and Technology (PCAST) Report

On December 8, 2010, the President’s
Council of Advisors on Science and
Technology (PCAST) released a report
entitled “Realizing the Full Potential of
Health Information Technology to Improve
Healthcare for Americans: The Path
Forward” (the PCAST Report).2 PCAST is an
advisory group of the nation’s leading
scientists and engineers who directly advise
the President and the Executive Office of the
President. PCAST makes policy
recommendations in many areas where the
understanding of science, technology, and
innovation is key to strengthening our
economy and forming policy that works for
the American people. PCAST is administered
by the Office of Science and Technology
Policy (OSTP) within the Executive Office of
the President. Generally speaking, the PCAST
Report included both a broad vision and
specific recommendations to accelerate the
nation’s progress toward electronic health
information exchange. Many of the PCAST
Report’s recommendations are related to
electronic health information exchange
activities that ONC could directly affect.

1. Request for Information on PCAST Report
Recommendations Affecting ONC Activities

On December 10, 2010, the Office of the
National Coordinator for Health Information
Technology (ONC) issued a Request for
Information (RFI) to seek public comment on
the PCAST Report’s vision and
recommendations and how they may be best
addressed (75 FR 76986). The RFI sought
specific feedback on nine questions which
are best organized according to the following
categories:

e The standards, implementation
specifications, certification criteria, and
certification processes for EHR technology
and other types of HIT that would be
required to implement some of the PCAST
Report’s recommendations;

o The current state of information
technology solutions needed to support the
PCAST Report’s vision as well as lessons that
could be learned from other industry
implementations;

e The steps that could be taken to best
integrate the changes envisioned by the
PCAST Report into future stages of
meaningful use; and

e The impact of the PCAST
recommendations on ONC programs and
ongoing activities.

In total, ONC received 105 timely
comments on the RFI from stakeholders
throughout the health care industry. These
comments were consolidated into a summary
report to inform the deliberations of the
PCAST Workgroup formed under the HIT

2 http://www.whitehouse.gov/administration/eop/
ostp/pcast

Policy Committee (discussed below). The
following major themes emerged from public
comments: timelines; the effects on ONC
programs; implementation of the PCAST
recommendations; privacy and security; and
standards.

o Timelines. Several commenters
supported the PCAST recommendations to
increase information exchange capacity
before meaningful use Stage 2. A significant
majority of commenters, however, were
concerned that attempting to fully implement
the PCAST recommendations in the midst of
meaningful use Stages 2 and 3 along with
other changing standards such as the
International Classification of Diseases, 9th
Revision (ICD-9) transition to International
Classification of Diseases, 10th Revision
(ICD-10) could have potential negative
effects. Many commenters suggested that the
recommendations serve to inform a long term
strategy rather than direct an immediate
deviation from already laid groundwork
created by meaningful use Stage 1 and other
ONC electronic health information exchange
activities.

e Effects on ONC Programs. A majority of
commenters encouraged ONC to leverage the
success of ongoing programs and avoid
reinventing the wheel in the midst of the
Medicare and Medicaid EHR Incentive
Programs. Many commenters stated that fully
implementing the PCAST Report’s
recommendations would require redesigning
many of the ongoing federal HIT grants and
contracts which could impose substantial
costs to current participants. Some suggested
that ONC begin with pilots to develop and
test PCAST technology solutions before
moving into broader implementation efforts.

e Implementation of PCAST
Recommendations. Commenters generally
agreed that health information exchanges
(HIEs) and the electronic exchange of health
information should be the focus of future
stages of meaningful use. Regarding the
exchange of individual data elements outside
of a document structure, many agreed with
the value of exchanging individual data
elements but recommended that such a
program begin with pilot testing that takes
into account patient-linking and public trust
issues.

e Privacy and Security. Several
commenters supported the concept of giving
patients granular consent as envisioned in
the PCAST Report. However, many expressed
concern that tagging patient privacy
preferences to the data would lead to a static,
rather than a dynamic, data control
environment which could prevent patients
from updating their privacy preferences once
the data was released. The research
community largely supported PCAST’s
concept of creating a subset of de-identified
data for the purpose of research.

e Standards. Most commenters believed
that ONC should learn from and leverage
existing standards that incorporate metadata
concepts. Some commenters asserted that
ONC should pursue the metadata approach
outlined in the PCAST Report because
current standards do not allow for
innovation, flexibility, or scalability and that
today’s predominantly document-centric
environment would not support PCAST’s
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vision. Others contended that the PCAST
Report’s interoperability and electronic
exchange goals could be met with existing
and emerging standards.

2. The PCAST Workgroup

In January 2011, ONC asked the HIT Policy
Committee to provide a more detailed
assessment of the PCAST Report’s ONC-
related recommendations, how implementing
the recommendations could affect ONC’s
programs, and potential approaches ONC
could pursue to realize the vision described
in the PCAST Report. To respond to this
request, the HIT Policy Committee, in
conjunction with the HIT Standards
Committee, formed an interdisciplinary
PCAST Workgroup to analyze the RFI
comments as well as solicit expert testimony
through a public hearing held in February
2011.

In April 2011, the HIT Policy Committee
transmitted to ONC an analysis report that
suggested incremental steps for ONC to
pursue to achieve the vision described in the
PCAST Report. As a feasible first step, the
HIT Policy Committee suggested that ONC
focus on facilitating the development and
adoption of a minimal set of standards for
metadata that could be “wrapped around” or
attached to a summary care record when a
patient seeks to download their health
information from, for example, a health care
provider’s patient portal or when a patient
directs his or her health care provider to
transmit his or her health information to a
personal health record (PHR). Generally
speaking, the term “metadata” is often used
to mean “data about data” or, in other words,
“data that provides more information or
detail about a piece of data.”

The HIT Policy Committee suggested that
it would be practical to include this
capability as part of the EHR certification
requirements to support meaningful use
Stage 2 under the Medicare and Medicaid
EHR Incentive Programs. Moreover, in the
context of this first “use case,” the HIT
Policy Committee noted that a minimum set
of metadata (and accompanying standards)
should focus on these three categories:
patient identity (data elements about a
patient), provenance (data elements about the
source of the clinical data), and privacy (data
elements about the type(s) and sensitivity of
clinical data included). Additionally, the HIT
Policy Committee noted that if these
metadata are available, they could potentially
increase the level of trust that receiving
providers would place in clinical information
that they receive through patient-mediated
exchange, such as from a PHR, and could
enable patients to more easily sort and re-
share their own health information.

D. Analysis of Metadata Standards
1. ONC—Commissioned Analysis

In parallel with the work being done by the
PCAST Workgroup, ONC commissioned an
in-depth analysis of several widely
implemented standards that include
metadata. This analysis examined the various
data elements each standard includes and
identified certain categories of metadata that
could be readily adopted as metadata
standards. On April 20, 2011, this analysis

was presented to the HIT Standards
Committee, which included metadata options
for patient identity, provenance, and privacy.

o Patient Identity Metadata: The analysis
generally described patient identity metadata
as the necessary data required to uniquely
select a patient from a population with a
guaranteed degree of accuracy. The research
also indicated that patient identity metadata
should include a patient’s current full name,
previous names with associated date ranges
(as an optional element), date of birth, postal
code, and one type of patient identification
data (ID) along with the origin of that ID. The
following standards were reviewed and
compared relative to how patient identity
metadata is represented: Health Level 7
Version 2 (HL7 V2) messages; Integrating the
Healthcare Enterprise Cross Enterprise
Document Sharing (IHE XDS) Metadata;
Health Level 7 Clinical Document
Architecture Release 2 (HL7 CDA R2);
American Society for Testing and Materials
(ASTM) Continuity of Care Record (CCR);
Google CCR; and National Information
Exchange Model (NIEM).

e Provenance Metadata: The analysis
generally described provenance metadata as
data that provides information on a dataset’s
history, origin, and modifications. Research
suggested that provenance metadata should
include information that describes the event
that led to the creation of the tagged data as
well as other associated events that provide
causal links to the data. The research also
indicated that provenance metadata include
information about when and how the tagged
data had been exchanged in the past. It
emphasized that digital signatures could be
used as metadata as a way to ensure that the
data had not been altered since its creation.
The report gave comparisons on the NIEM,
IHE XDS Metadata, HL7 CDA R2, and
Clinical Data Interchange Standards
Consortium (CDISC) standards related to
providing the above information on
provenance.

e Privacy Metadata: For privacy metadata,
the commissioned analysis of metadata
standards examined what data could be used
to convey and communicate patient
preferences (permissions or limits) associated
with the sharing of his or her health
information. The analysis first concluded
that it was not feasible to include the privacy
policy with each tagged data element because
policy can change over time, and that a
pointer to an external registry would be most
appropriate. Noting that there was not
sufficient information to determine how such
privacy policy registries would be
implemented, the research indicated that
privacy metadata related to the underlying
contents (i.e., what kind of information is
within a document or message) and its
sensitivity (i.e., by whom, and what the
recipient(s) of the data is/may be obligated or
prevented from doing after accessing the
data) would be the most useful to include in
an initial set of metadata. The research
compared the ability of Platform for Privacy
Preferences (P3P), Enterprise Privacy
Authorization Language (EPAL), Basic
Patient Privacy Consents (BPPC), IHE XDS,
and Clinical Document Architecture Release
2: Patient Consent Directives (CDA R2 PCD)

metadata standards to convey the above
information.

2. HIT Standards Committee Analysis and
Recommendations

In April 2011, after the receipt of the ONC-
commissioned analysis on metadata
standards, the HIT Standards Committee
formed a “metadata power team” to further
consider this analysis in order to identify
metadata standards that would be
appropriate for electronic health information
exchange. On May 18, 2011, after a series of
public meetings, the metadata power team
presented to the HIT Standards Committee
their review of the metadata elements that
would be best to consider for patient identity
and provenance. On May 25, 2011, the
metadata power team held another meeting
which focused on the analysis of privacy
metadata elements.

On June 22, 2011, the metadata power team
submitted its complete analysis and a set of
recommendations to the HIT Standards
Committee on the data elements that should
be included as part of metadata standards for
patient identity, provenance, and privacy.
The HIT Standards Committee discussed and
subsequently approved the metadata power
team’s findings. The HIT Standards
Committee submitted its recommendations
on metadata elements and standards to the
National Coordinator and expressed its
expectation that ONC would conduct further
testing and evaluation prior to proposing
these standards for adoption through
rulemaking.

Upon receipt of the HIT Standards
Committee’s metadata standards
recommendations, the National Coordinator
followed the process outlined in the sections
3001(c)(1)(A) and (B) of the PHSA. These
provisions require the National Coordinator
to “(A) review and determine whether to
endorse each standard, implementation
specification, and certification criterion for
the electronic exchange and use of health
information that is recommended by the HIT
Standards Committee under section 3003 for
purposes of adoption under section 3004;
[and] (B) make such determinations under
subparagraph (A), and report to the Secretary
such determinations, not later than 45 days
after the date the recommendation is received
by the Coordinator * * *”

The National Coordinator endorsed the
HIT Standards Committee recommendations
on metadata standards and reported this
determination to the Secretary for
consideration under section 3004(a) of the
PHSA. Per section 3004(a)(2), if the Secretary
determines ‘“‘to propose adoption of any
grouping of such standards, implementation
specifications, or certification criteria, the
Secretary shall, by regulation under section
553 of title 5, United States Code, determine
whether or not to adopt such grouping of
standards, implementation specifications, or
certification criteria.” In accordance with
section 3004(a)(3), the Secretary must also
provide for publication in the Federal
Register all determinations made by the
Secretary under this provision. This ANPRM
constitutes publication of the Secretary’s
determination.
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II. Metadata Standards Under Consideration

Section 3001 of the HITECH Act
establishes ONC by statute and requires,
under section 3001(b), the National
Coordinator to “perform the duties under
[section 3001](c) in a manner consistent with
the development of a nationwide health
information technology infrastructure that
allows for the electronic use and exchange of
information * * *” Since the HITECH Act’s
enactment in February 2009, ONC has
developed a portfolio of initiatives to foster
a nationwide health information technology
infrastructure. The PCAST Report, published
in December 2010, built on our progress to
date and complemented our existing
initiatives. It expressed a vision, with
associated policy goals, that focused on key
challenges ONC could undertake to
accelerate its efforts in several electronic
health information exchange areas. One such
area, a cornerstone of the PCAST Report’s
vision, was to increase the health care
industry’s ability to understand and parse the
health care data under its stewardship at a
more granular level. The PCAST Report
noted that the development of metadata
standards was a critical first step to
facilitating more granular understanding of
data and to establishing a ‘““‘universal
exchange language (UEL).” The PCAST
Report described the UEL as, “some kind of
extensible markup language (an XML variant,
for example) capable of exchanging data from
an unspecified number of (not necessarily
harmonized) semantic realms. Such
languages are structured as individual data
elements, together with metadata that
provide an annotation for each data
element.”

We believe that the use of metadata holds
great promise and the adoption of metadata
standards can help rapidly advance
electronic health information exchange
across a variety of different exchange
architectures. The purpose of this ANPRM is
to seek broad public comment on the
metadata standards we are considering
proposing for adoption in the next notice of
proposed rulemaking with regard to the
standards, implementation specifications,
and certification criteria intended to support
meaningful use Stage 2. We are considering
whether to propose, as a requirement for
certification, that EHR technology be capable
of applying the metadata standards in the
context of the use case selected by the HIT
Policy Committee (i.e., when a patient
downloads a summary care record from a
health care provider’s EHR technology or
requests for it to be transmitted to their PHR).
For example, if a patient seeks to obtain an
electronic copy of her health information, her
doctor’s EHR technology would have to be
capable of creating a summary care record
and subsequently assigning metadata to the
summary care record before the patient
receives it. From an EHR technology
developer’s perspective, we believe this
approach would be the least difficult to
implement in support of meaningful use
Stage 2. However, generally speaking, we
believe this capability may also be able to be
applied to other directed transfers of
summary care records (e.g., as part of
requirements concerning transitions of care).

Additionally, looking prospectively, once
EHR technology is capable of applying
metadata, we believe that the health care
industry could gradually develop innovative
ways to repurpose this general capability to
create more specialized extensions to meet
future specific policy and organizational
objectives. For instance, the EHR
technology’s capability to assign metadata to
documents or more granular data elements
could be used within an organization to
appropriately filter data prior to making a
disclosure or to process information more
efficiently for quality improvement and
measurement. In addition to the specific
metadata standards discussed below, we also
request public comments on any other
metadata categories, metadata elements, or
metadata syntax that we should consider.

Consistent with the recommendations of
the HIT Standards Committee, ONC is
interested in learning about and requests
public comment on any real-life testing or
use of these or other metadata standards
relating to patient identity, provenance, or
privacy. ONC also intends to seek pilot
testing of these metadata standards to gain
insights into any implementation-level
challenges that may exist.

A. Metadata Standards Discussed and
Specific Questions for Public Comment

This section discusses the metadata
standards we are considering for each of the
three categories (patient identity,
provenance, and privacy) as recommended
by the HIT Standards Committee and
includes specific questions for the public’s
consideration. Consistent with the
recommendations of the HIT Standards
Committee, we are considering proposing
that the metadata would need to be expressed
according to the requirements in the HL7
CDA R2 header (section 4.2 of HL7 CDA R2).
We are also considering whether to propose
the adoption of additional metadata elements
for certain information that is not currently
required as part of the HL7 CDA R2 header.
The HIT Standards Committee recommended
the use of the HL7 CDA R2 header based on
its belief that the HL7 CDA R2’s XML format
for describing generic clinical documents
would best support the implementation of its
recommendations. It specifically noted that
among its many benefits the HL7 CDA R2
could best accommodate the international
representation of names and could
potentially support additional information if
desired. The HIT Standards Committee first
recommended the use of the HL7 CDA R2
header for patient identity metadata.
Subsequently, it acknowledged and
determined that even though other standards
could support the metadata elements under
consideration in the provenance and privacy
categories that the use of the HL7 CDA R2
header for these two categories would
complement its already recommended use for
patient identity metadata. Its overall rationale
for the selection and recommendation of the
HL7 CDA R2 header was that it provides
wide coverage across metadata elements and
working from a single standard would make
implementation easier.

At the end of this section, we provide a
complete example of how the metadata could

be expressed. We request public comment on
the metadata standards discussed below and
in response to the specific questions listed
below.

1. Patient Identity Metadata Standards

We are considering the following standard
set of patient identity metadata
recommended by HIT Standards Committee.
This standard set would include the
following data elements expressed according
to the requirements explained below.

e Name: Would include the patient’s name
prefix (e.g., Mr. Ms. Dr.), given names (e.g.,
first and middle names/middle initial),
family names, and name suffix. Inclusion of
“other name” components, such as patient’s
maiden name, previous names, or mother’s
name for newborns would be optional.

e Date of birth: Would include the
patient’s date of birth.

e Address: Would include the patient’s
current primary address.

e Zip code: Would represent the zip code
of the patient’s current primary address. Zip
codes for other addresses would be optional
but, if included, would need to include date
ranges for when the zip codes were
applicable.

e Patient identifier(s): would include one
or more of the identifiers used by a health
care provider to uniquely identify the patient
to which the underlying metadata pertain.
For example, the last four digits of the social
security number; the patient’s driver’s license
number; the patient identification number
assigned to the patient by a health care
provider; or any combination of the above.

For each of the above elements, consistent
with the HIT Standards Committee’s
recommendation, we would consider
requiring that they be expressed according to
HL7 CDA R2 header syntax. We would not
expect, however, to require the
implementation of the surrounding structure
that a complete, valid HL7 CDA R2 header
would include. Rather, our intent would be
to leverage the way in which the HL7 CDA
R2 header expresses how each data element
would be represented and not to require that
the HL7 CDA R2 header’s structure also be
implemented.

Question 1: Are there additional metadata
elements within the patient identity category
that we should consider including? If so, why
and what purpose would the additional
element(s) serve? Should any of the elements
listed above be removed? If so, why?

Question 2: In cases where individuals lack
address information, would it be appropriate
to require that the current health care
institution’s address be used?

In addition to the patient identity metadata
that we would expect to be expressed using
the HL7 CDA R2 header, we are considering
requiring an additional metadata element to
be included for “display name.” In this case,
and as discussed by the HIT Standards
Committee, we currently believe that
extending name metadata beyond the HL7
CDA R2 header requirementss to include a
display name is important to accommodate
names that do not always follow a “first

3The HL7 CDA R2 schema’s definition of name
only supports the following components: Delimiter,
family, given, prefix and suffix.



48774

Federal Register/Vol. 76, No. 153/ Tuesday, August 9, 2011/Proposed Rules

name, middle name, last name”’ format or to
identify newborns whose names have not yet
been assigned. We would expect to require
that the display name metadata element be
an XML element whose value is a string that
captures the patient’s name as it should be
displayed or written. Without this addition,
we believe that many systems may
accidentally parse parts of a patient’s name
incorrectly due to the fact that in some
cultures names are not structured according
to first, middle, and last name segments. For
example, the naming conventions in some
cultures do not follow this structure and can
result in the last name being incorrectly
parsed or transposed. Therefore, for this
metadata element, we are considering
whether to propose that a full name string
element be included to facilitate matching in
cases where name components are
incorrectly categorized.

Question 3: How difficult would it be today
to include a “display name’ metadata
element? Should a different approach be
considered to accommodate the differences
among cultural naming conventions?

We are also considering whether to
propose as a second extension, beyond the
HL7 CDA R2, the use of a uniform resource
identifier (URI) to act as a namespace for the
patient identifier metadata as opposed to the
use of an object identifier (OID) as specified
in HL7 CDA R2. Currently, the definition of
the “id root” attribute in the HL7 CDA R2
header is defined to only accept OIDs,
universally unique identifiers (UUIDs), or
specific HL7 reserved identifiers, none of
which can hold a URI. A URI could be used
as a means to identify the associated ID type
that would be used. For instance, <id
extension="1234567"" root=""http://www.nh.
gov/safety/divisions/dmv’”’/> indicates that
the ID type is a New Hampshire driver’s
license. This extension would allow for an
extensible, flexible mechanism to uniquely
identify an individual, without having to
explicitly specify what type of identifier is
used. In the event multiple types of
identifiers are used, a means to properly
attribute the right information to each
identifier would be necessary. We believe a
URI can effectively serve this purpose.

2. Provenance Metadata Standards

We are considering the following standard
set of provenance metadata recommended by
the HIT Standards Committee. The standard
set would include the following data
elements expressed according to the
requirements explained below—a tagged data
element (TDE) identifier; a time stamp; and
the actor, the actor’s affiliation, and the
actor’s digital certificate. These provenance
metadata function as part of a “‘wrapper” that
would convey the “who, what, where, and
when” of the data being electronically
exchanged. As with patient identity
metadata, we would expect these provenance
metadata elements to be expressed according
to HL7 CDA R2 header syntax requirements,
where applicable.

e TDE identifier: Would allow for other
TDE:s to link to this particular instance, thus
preserving clinical context, and allow users
to keep a log of the set of TDEs used for a
particular task. For example, a TDE
containing diagnostic study information

could contain the identifier of another TDE
that describes the encounter that led to that
study.

e Time stamp: Would express when the
content to which the metadata pertains was
digitally signed.

e Actor and actor’s affiliation: Would, in
the form of a digital certificate, include the
name of the actor who digitally signed the
content to which the metadata pertains and
the organizational affiliation of the actor. The
HIT Standards Committee noted that this
scheme allows for exchanges to occur
involving either organizational actors or
individual actors.

The HIT Standards Committee also
recommended that the X.509 standard for
certificates be used to digitally sign the
content to which the metadata pertains. It
noted that that digital certificates and digital
signatures could be used to provide non-
repudiation and tamper-resistance. The HIT
Standards Committee further acknowledged
that while its expectation was that an actor
and its affiliation would be expressed in an
X.509 certificate that there should be
optional metadata fields for actor and actor
affiliation for reasons including situations
where EHR technology can understand the
XML format of the HL7 CDA R2 header
syntax, but cannot process more complex
cryptographic signatures. As a final
recommendation on provenance, the HIT
Standards Committee recommended an
optional portion of the actor/affiliation
metadata should point to the entity record in
the Enterprise-Level Provider Directory,
which may be a URL (this concept is
included in the metadata example illustrated
below).

Question 4: Are there additional metadata
elements within the provenance category that
we should consider including? If so, why and
what purpose would the additional
element(s) serve? Should any of the elements
listed above be removed? If so, why?

Generally, as recommended by the HIT
Standards Committee, the metadata elements
for time stamp, the actor, the actor’s
affiliation, and the actor’s digital certificate
all rely on one security architecture, the use
of digital certificates. We are considering
whether for the purposes of adopting
metadata standards it would be beneficial to
decouple the metadata elements from a
particular security architecture. In short, we
are contemplating whether it would be more
effective and appropriate to adopt
provenance metadata elements that do not
rely on a single security architecture, but
rather can be used in various security
architectures.

Question 5: With respect to the provenance
metadata elements for time stamp, actor, and
actor’s affiliation, would it be more
appropriate to require that those elements be
expressed in XML syntax instead of relying
on their inclusion in a digital certificate? For
example, time stamp could express when the
document to which the metadata pertain was
created as opposed to when the content was
digitally signed. Because this approach
would decouple the provenance metadata
from a specific security architecture, would
its advantages outweigh those of digital
certificates?

3. Privacy Metadata Standards

At the outset, we note that the HIT
Standards Committee made its
recommendations on privacy metadata
standards with the underlying assumption
that any personally identifiable information
would be exchanged in an appropriately
secure manner (i.e., encrypted). In its
assumed model, the HIT Standards
Committee basically envisioned clinical
content which is “double wrapped”—first
according to the metadata standards we are
considering and then encrypted prior to the
entire package of data being transported—
meaning only the recipient of the entire
package would be able to view the metadata
once it has been decrypted. In other words,
and from ONC’s perspective, if circumstances
would require the content to which the
metadata pertain to be encrypted, the
metadata would also be encrypted.

As recommended by the HIT Standards
Committee, we are considering the following
standard set of privacy metadata which
would include the following data elements
expressed according to the requirements
explained below—a “policy pointer”” and
content metadata elements.

e Policy pointer: would be a Uniform
Resource Locator (URL) that points to the
privacy policy in effect at the time the tagged
data element is released. This metadata
element would support the potential for
external privacy policy registries to be used.

o Content metadata: would be used to
represent those elements needed to
implement and reflect organizational policies
as well as those federal and state laws that
would be applicable to the underlying data
to which this metadata would pertain.
Content metadata would be comprised of two
components:

O Data type: would describe the
underlying data to which this metadata
pertains from a clinical perspective. For this
metadata element, we are considering
whether to propose that Logical Observation
Identifiers Names and Codes (LOINC) codes
be used to provide additional granularity.

© Sensitivity: HL7 vocabulary for
sensitivity would be used to indicate at a
more granular level the type of underlying
data to which this metadata pertains in order
for the potential for automated privacy filters
to apply more stringent protections to the
data in the event it is selected for a future
disclosure.

Again, we would expect that these privacy
metadata would be expressed according to
the HL7 CDA R2 header syntax requirements.

Question 6: Are there additional metadata
elements within the privacy category that we
should consider including? If so, why and
what purpose would the additional
element(s) serve? Should any of the elements
listed above be removed? If so, why?

Question 7: What experience, if any, do
stakeholders have regarding policy pointers?
If implemented, in what form and for what
purpose have policy pointers been used (for
instance, to point to state, regional, or
organizational policies, or to capture in a
central location a patient’s preferences
regarding the sharing of their health
information)? Could helpful concepts be
drawn from the Health Information
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Technology Standards Panel (HITSP)
Transaction Package 30 (TP30) “Manage
Consent Directives?”

Question 8: Is a policy pointer metadata
element a concept that is mature enough to
include as part of the metadata standards we
are considering? More specifically, we
request comment on issues related to the
persistence of URLs that would point to
privacy policies (i.e., what if the URL changes
over time) and the implication of changes in
privacy policies over time (i.e., how would
new policy available at the URL apply to data
that was transmitted at an earlier date under
an older policy that was available at the
same URL)?

Question 9: Assuming that a policy pointer
metadata element pointed to one or more
privacy policies, what standards would need
to be in place for these policies to be
computable?

Question 10: With respect to the privacy
category and content metadata related to
“data type,” the HIT Standards Committee
recommended the use of LOINC codes to
provide additional granularity. Would
another code or value set be more
appropriate? If so, why?

Question 11: The HIT Standards
Committee recommended developing and

using coded values for sensitivity to indicate
that the tagged data may require special
handling per established policy. It suggested
that a possible starter set could be based on
expanded version of the HL7
ConfidentialityByInfoType value set and
include: “‘substance abuse; mental health;
reproductive health; sexually transmitted
disease; HIV/AIDS; genetic information;
violence; and other.” During this discussion,
several members of the HIT Standards
Committee raised concerns that a recipient of
a summary care record tagged according to
these sensitivity values could make direct
inferences about the data to which the
metadata pertain. Consistent with this
concern, HL7 indicates in its documentation
that for health information in transit,
implementers should avoid using the
ConfidentialityByInfoType value set. HL7
also indicates that utilizing another value set,
the ConfidentialityByAccessKind value set
which describes privacy policies at a higher
level, requires careful consideration prior to
use due to the fact that some items in the
code set were not appropriate to use with
actual patient data. In addition, the HIT
Standards Committee recommended against
adopting an approach that would tag privacy
policies directly to the data elements. What

kind of starter value set would be most useful
for a sensitivity metadata element to
indicate? How should those values be
referenced? Should the value set be small
and general, or larger and specific, or some
other combination? Does a widely used/
commonly agreed to value set already exist
for sensitivity that we should considering
using?

Question 12: In its recommendations on
privacy metadata, the HIT Standards
Committee concluded that it was not viable
to include the policy applicable to each TDE
because policy changes over time. Is this the
appropriate approach? Are there
circumstances in which it would be
appropriate to include privacy preferences or
policy with each data tagged element? If so,
under what circumstances? What is the
appropriate way to indicate that exchanged
information may not be re-disclosed without
obtaining additional patient permission? Are
there existing standards to communicate this
limitation?

B. Metadata Example

The following is a complete example of
how the standard sets of metadata elements
for the three categories discussed above
could be expressed.

Metadata element

Expressed according to HL7 CDA R2 requirements (where applicable)

Notes

Provenance—TDE ID ...

Privacy—Content Data
Type.

Provenance—
Timestamp.

Privacy—Content Sensi-
tivity.

Patient ID—ID

Patient ID—Address

<state>MA/state>

</addr>

Patient ID—Name <name>

<id extension="http.//stelsewhere.com/id/12345” assigningAuthority="St. Elsewhere Hospital”/>
<code code="11488-4" displayName="“Consultation note” codeSystemName=“LOINC"/>

<effectiveTime value="20101217093047"/>
<confidentialityCode code="Other”/>

<id extension="1234567" root="http://www.nh.gov/safety/divisions/dmv/">

<addr use="HP”> <streetAddressLine>1234 Main St. Apt 3</streetAddressLine>
<city>Bedford</city>

<postalCode>01730</postalCode>

<prefix qualifier="AC”>Dr.</prefix>

Note that in a CDA
R2 Header, the
root attribute would
typically be an OID

Note that
displayName is not
part of the HL7
CDA R2 header.

Patient ID—DOB
Provenance—Actor

Privacy—Policy Pointer
Provenance—Affiliation

<given> John</given>

<given>William</given>

<family>Smith</family>

<displayName>Dr. John William Smith</displayName>
</name>

<birthTime value="19600427"/>

<assignedPerson> <providerDirectory

Entry href="http./providerdirectory.org/1234’’/>

<name>

<family>Smith</family>

<given>John</given>

<prefix>Dr.</prefix>

</name>

</assignedPerson>

<id extension="http.//policy.example.org/9876543" root="policy pointer oid’/>

<representedOrganization> <id extension="http://stelsewhere.com/” assigningAuthority="St.
Elsewhere Hospital’/>

<name>St. Elsewhere Hospital</name>

<telecom use="1-800-555-1234"/>

Note that
providerDirectory
Entry is not part of
the HL7 CDA R2
header.
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http://providerdirectory.org/1234��/
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Metadata element

Expressed according to HL7 CDA R2 requirements (where applicable)

Notes

</representedOrganization>

III. Additional Questions

To better inform future proposals, we seek
public comment on the following specific
questions. Commenters are also welcome to
provide feedback on any of the
considerations and expectations we
expressed above even where a specific
question is not asked.

Question 13: With respect to the first use
case identified by the HIT Policy Committee
for when metadata should be assigned (i.e.,
a patient obtaining their summary care
record from a health care provider), how
difficult would it be for EHR technology
developers to include this capability in EHR
technology according to the standards
discussed above in order to support
meaningful use Stage 27

Question 14: Assuming we were to require
that EHR technology be capable of meeting
the first use case identified by the HIT Policy
Committee, how much more difficult would
it be to design EHR technology to assign
metadata in other electronic exchange
scenarios in order to support meaningful use
Stage 27 Please identify any difficulties and
the specific electronic exchange scenario(s).

Question 15: Building on Question 14, and
looking more long term, how would the
extension of metadata standards to other
forms of electronic health information
exchange affect ongoing messaging and
transactions? Are there other potential uses
cases (e.g., exchanging information for
treatment by a health care provider, for
research, or public health) for metadata that
we should be considering? Would the set of
metadata currently under consideration
support these different use cases or would we
need to consider other metadata elements?

Question 16: Are there other metadata
categories besides the three (patient identity,
provenance, and privacy) we considered
above that should be included? If so, please
identify the metadata elements that would be
within the category or categories, your
rationale for including them, and the syntax
that should be used to represent the
metadata element(s).

Question 17: In addition to the metadata
standards and data elements we are
considering, what other implementation
factors or contexts should be considered as
we think about implementation
specifications for these metadata standards?

Question 18: Besides the HL7 CDA R2
header, are there other standards that we
should consider that can provide an
equivalent level of syntax and specificity? If
so, do these alternative standards offer any
benefits with regard to intellectual property
and licensing issues?

Question 19: The HL7 CDA R2 header
contains additional “structural” XML
elements that help organize the header and
enable it to be processed by a computer.
Presently, we are considering leveraging the
HL7 CDA R2 header insofar as the syntax
requirement it expresses relate to a metadata
element we are considering. Should we

consider including as a proposed
requirement the additional structures to
create a valid HL7 CDA R2 header?

Question 20: Executive Order (EO) 13563
entitled “Improving Regulation and
Regulatory Review” directs agencies “to the
extent feasible, [to] specify performance
objectives, rather than specifying the
behavior or manner of compliance that
regulated entities must adopt;” (EO 13563,
Section 1(b)(4)). Besides the current
standards we are considering, are there
performance-oriented standards related to
metadata that we should consider?

Dated: August 4, 2011.
Kathleen Sebelius,

Secretary.

[FR Doc. 2011-20219 Filed 8-8-11; 8:45 am]
BILLING CODE 4150-45-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 42

[FAR Case 2009-042; Docket 2011-0087,
Sequence 1]

RIN 9000-AM09

Federal Acquisition Regulation;
Documenting Contractor Performance;
Correction

AGENCY: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule; correction and
extension of comment date.

SUMMARY: This document corrects the
proposed changes published in the
Federal Register of June 28, 2011,
regarding the proposed rule for
Documenting Contractor Performance
and extends the comment closing date
by 30 days.

DATES: The comment period for the
proposed rule published June, 28, 2011,
at 76 FR 37704, is extended. Comments
will be received until September 8,
2011.

FOR FURTHER INFORMATION CONTACT: Mr.
Curtis E. Glover, Sr., Procurement
Analyst, at (202) 501-1448. Please cite
FAR Case 2009-042.

SUPPLEMENTARY INFORMATION: This
document corrects the proposed

changes published in the Federal
Register of June 28, 2011, regarding the
proposed rule for Documenting
Contractor Performance (75 FR 37704)
and extends the comment closing date
by 30 days. Text already in the Federal
Acquisition Regulation was
inadvertently omitted from the
restatement of section 42.1503. The text
was not intended to be removed, and is
being restored at 42.1503(d) and
42.1503(h)(1) in the proposed rule.

Correction

In the proposed rule FR Doc. 2011—
16169, beginning on page 37705, in 3rd
column, in the issue of Tuesday, June
28, 2011, make the following correction,
in the instructions of section 42.1503.

42.1503 [Corrected]
1. Section 42.1503 is corrected to read
as follows:

42.1503 Procedures.

(a) Agency procedures for the past
performance evaluation system shall
generally provide for input to the
evaluations from the technical office,
contracting office and, where
appropriate, end users of the product or
service. Agency procedures shall
identify and assign past performance
evaluation roles and responsibilities to
those individuals responsible for
preparing interim and final performance
evaluations (e.g., contracting officer
representatives and program managers).
If agency procedures do not specify the
individuals responsible for past
performance evaluation duties, the
contracting officer will remain
responsible for this function. Those
individuals identified may obtain
information for the evaluation of
performance from the program office,
administrative contracting office, audit
office, end users of the product or
service, and any other technical or
business advisor, as appropriate. Interim
evaluations shall be prepared on an
annual basis, in accordance with agency

rocedures.

(b)(1) The evaluation report should
reflect how the contractor performed.
The report should include clear relevant
information that accurately depicts the
contractor’s performance, and be based
on objective facts supported by program
and contract performance data. The
evaluations should be tailored to the
contract type, size, content, and
complexity of the contractual
requirements.
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(2) Evaluation factors for each
assessment shall include, at a minimum,
the following:

(i) Technical or Quality.

(ii) Cost Control (as applicable).

(iii) Schedule/Timeliness.

(iv) Management or Business
Relations.

(v) Small Business Subcontracting (as
applicable).

(3) These evaluation factors, including
subfactors, may be tailored, however,
each factor and subfactor shall be
evaluated and supporting narrative
provided.

(4) Each evaluation factor, as listed in
paragraph (b)(2) of this section, shall be
rated in accordance with a five scale
rating system (e.g., exceptional, very
good, satisfactory, marginal, and
unsatisfactory). Rating definitions shall
reflect those contained in the CPARS
Policy Guide available at http://
Www.cpars.govy/.

(c)(1) When the contract provides for
incentive fees, the incentive-fee contract
performance evaluation shall be entered
into CPARS. (See 16.401(f).)

(2) When the contract provides for
award fee, the award fee-contract
performance adjectival rating as
described in 16.401(e)(3) shall be
entered into CPARS.

(d) Agency evaluations of contractor
performance, including both negative
and positive evaluations, prepared
under this subpart shall be provided to
the contractor as soon as practicable
after completion of the evaluation.
Contractors shall be given a minimum of
30 days to submit comments, rebutting
statements, or additional information.
Agencies shall provide for review at a
level above the contracting officer to
consider disagreements between the
parties regarding the evaluation. The
ultimate conclusion on the performance
evaluation is a decision of the
contracting agency. Copies of the
evaluation, contractor response, and
review comments, if any, shall be
retained as part of the evaluation. These
evaluations may be used to support
future award decisions, and should
therefore be marked ““Source Selection
Information”. Evaluation of Federal
Prison Industries (FPI) performance may
be used to support a waiver request (see
8.604) when FPI is a mandatory source
in accordance with subpart 8.6. The
completed evaluation shall not be
released to other than Government
personnel and the contractor whose
performance is being evaluated during
the period the information may be used
to provide source selection information.
Disclosure of such information could
cause harm both to the commercial
interest of the Government and to the

competitive position of the contractor
being evaluated as well as impede the
efficiency of Government operations.
Evaluations used in determining award
or incentive fee payments may also be
used to satisfy the requirements of this
subpart. A copy of the annual or final
past performance evaluation shall be
provided to the contractor as soon as it
is finalized.

(e) Agencies shall require—

(1) Performance issues be documented
promptly during contract performance
to ensure critical details are included in
the evaluation;

(2) The award fee determination, if
required, align with the contractor’s
performance and be reflected in the
evaluation;

(3) Timely assessments and quality
data (see the quality standards in the
CPARS Policy Guide at http://
www.cpars.gov/) in the contractors past
performance evaluation; and

(4) Frequent assessment (e.g., monthly
or quarterly) of agency compliance with
the reporting requirements in 42.1502,
so agencies can readily identify
delinquent past performance reports
and monitor their reports for quality
control.

(f) Agencies shall prepare and submit
all past performance reports
electronically into the CPARS at
http://www.cpars.gov/. These reports are
transmitted to the Past Performance
Information Retrieval System (PPIRS) at
http://www.ppirs.gov. Past performance
reports for classified contracts and
special access programs shall not be
reported in CPARS, but will be reported
as stated in this subpart and in
accordance with agency procedures.

Agencies shall ensure that appropriate
management and technical controls are
in place to ensure that only authorized
personnel have access to the data and
the information safeguarded in
accordance with 42.1503(b).

(g) Agencies shall use the past
performance information in PPIRS that
is within the last three years (six for
construction and architect-engineer
contracts) and information contained in
the Federal Awardee Performance and
Integrity Information System (FAPIIS),
e.g., termination for default or cause.

(h) Other contractor performance
information. (1) Agencies shall ensure
information is reported in the FAPIIS
module of CPARS within 3 working
days after a contracting officer—

(i) Issues a final determination that a
contractor has submitted defective cost
or pricing data;

(ii) Makes a subsequent change to the
final determination concerning
defective cost or pricing data pursuant
to 15.407-1(d);

(iii) Issues a final termination for
cause or default notice; or

(iv) Makes a subsequent withdrawal
or a conversion of a termination for
default to a termination for
convenience.

(2) Agencies shall establish CPARS
focal points who will register users to
report data into the FAPIIS module of
CPARS (available at http://
www.cpars.gov/, then select FAPIIS).

(3) The primary duties of the CPARS
focal point is to administer CPARS and
FAPIIS access. Agencies must also
establish PPIRS group managers. The
primary duties of the PPIRS group
managers are to grant or deny access to
PPIRS. The CPARS Reference Material,
on the Web site, includes reporting
instructions.

Dated: August 3, 2011.
Rodney P. Lantier,
Deputy Director for Acquisition Policy.
[FR Doc. 2011-20089 Filed 8-8—11; 8:45 am]
BILLING CODE 6820-EP-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-R2-ES-2011-0057; MO
92210-0-0008 B2]

Endangered and Threatened Wildlife
and Plants; 12-Month Finding on a
Petition To List the Nueces River and
Plateau Shiners as Threatened or
Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 12-month petition
finding.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
12-month finding on a petition to list
the Nueces River shiner (Cyprinella sp.)
and plateau shiner (Cyprinella lepida)
as threatened or endangered and to
designate critical habitat under the
Endangered Species Act of 1973, as
amended (Act). After review of all
available scientific and commercial
information, we find that listing the
Nueces River and plateau shiners is not
warranted at this time. However, we ask
the public to submit to us any new
information that becomes available
concerning the threats to the Nueces
River and plateau shiners or their
habitats at any time.

DATES: The finding announced in this
document was made on August 9, 2011.
ADDRESSES: This finding is available on
the Internet at http://


http://www.cpars.gov/
http://www.cpars.gov/
http://www.cpars.gov/
http://www.cpars.gov/
http://www.cpars.gov/
http://www.cpars.gov/
http://www.cpars.gov/
http://www.ppirs.gov
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www.regulations.gov at Docket Number
[FWS-R2-ES-2011-0057]. Supporting
documentation we used in preparing
this finding is available for public
inspection, by appointment, during
normal business hours at the U.S. Fish
and Wildlife Service, Austin Ecological
Services Field Office, 10711 Burnet
Road, Suite 200, Austin, TX 78758.
Please submit any new information,
materials, comments, or questions
concerning this finding to the above
address.

FOR FURTHER INFORMATION CONTACT:
Adam Zerrenner, Field Supervisor,
Austin Ecological Services Field Office
(see ADDRESSES); by telephone at 512—
490-0057, extension 248; or by
facsimile at 512-490-0974. If you use a
telecommunications device for the deaf
(TDD), please call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(B) of the Endangered
Species Act of 1973, as amended (Act)
(16 U.S.C. 1531 et seq.), requires that,
for any petition to revise the Federal
Lists of Endangered and Threatened
Wildlife and Plants that contains
substantial scientific or commercial
information that listing the species may
be warranted, we make a finding within
12 months of the date of receipt of the
petition. In this finding, we will
determine that the petitioned action is:
(1) Not warranted, (2) warranted, or (3)
warranted, but the immediate proposal
of a regulation implementing the
petitioned action is precluded by other
pending proposals to determine whether
species are threatened or endangered,
and expeditious progress is being made
to add or remove qualified species from
the Federal Lists of Endangered and
Threatened Wildlife and Plants. Section
4(b)(3)(C) of the Act requires that we
treat a petition for which the requested
action is found to be warranted but
precluded as though resubmitted on the
date of such finding, that is, requiring a
subsequent finding to be made within
12 months. We must publish these 12-
month findings in the Federal Register.

Previous Federal Actions

On June 25, 2007, we received a
petition dated June 18, 2007, from
Forest Guardians (now WildEarth
Guardians), requesting that 475 species
in the southwestern United States,
including the Nueces River and plateau
shiners, be listed under the Act and
critical habitat be designated. We
acknowledged the receipt of the petition
in a letter to the petitioner, dated July
11, 2007. In that letter we also stated
that the petition was under review by
staff in our Southwest Regional Office.

On March 19, 2008, WildEarth
Guardians filed a complaint alleging
that the Service failed to comply with
its mandatory duty to make a
preliminary 90-day finding on the June
18, 2007, petition to list 475 southwest
species. We subsequently published an
initial 90-day finding for 270 of the 475
petitioned species on January 6, 2009
(74 FR 419), concluding that the petition
did not present substantial information
that listing of those 270 species may be
warranted. This initial 90-day finding
did not include the Nueces River and
plateau shiners. Subsequently, on
March 13, 2009, the Service and
WildEarth Guardians filed a stipulated
settlement agreement, agreeing that the
Service would submit to the Federal
Register a finding as to whether their
petition presented substantial
information indicating that the
petitioned action may be warranted for
the remaining 192 southwestern species
by December 9, 2009. On December 16,
2009 (74 FR 66866), we published a
second 90-day finding for the remaining
192 southwestern species, which
included a determination that listing the
Nueces River and plateau shiners may
be warranted, and initiated a status
review. This notice constitutes the 12-
month finding on the June 18, 2007,
petition to list the Nueces River and
plateau Shiners as threatened or
endangered with critical habitat.

Species Information

Taxonomy and Species Description

There has been some confusion and
inconsistency regarding the taxonomy of
the Nueces River and plateau shiners.
Currently, there are approximately 30
species that belong to the genus

Cyprinella, of which both species of
shiners are members (Nelson et al. 2004,
p. 69; Schonhuth and Mayden 2010, p.
77). The taxonomy within this genus
has been associated with extensive
confusion because similarities in body
characteristics have made it difficult to
differentiate between species
(Schonhuth and Mayden 2010, p. 77).
Fortunately, much of this confusion is
being resolved with advances in genetic
analysis (Schonhuth and Mayden 2010,
pPp- 77-98). However, there are still
outstanding taxonomic issues that need
to be resolved to clarify any potential
confusion between the Nueces River
and plateau shiners.

When first described, the Nueces
River and plateau shiners were not
considered separate species. They were
both originally described as the plateau
shiner, Cyprinella lepida, by Girard in
1856 (Richardson and Gold 1995, p. 29).
Nearly 100 years later, both species
were still thought to be one species. For
example, Hubbs (1954, pp. 277-291)
recognized only one species as distinct,
the plateau shiner, Notropis
(=Cyprinella) lepidus, occurring in the
Nueces, Frio, and upper Guadalupe
Rivers. However, Mayden (1989, p. 60)
later pointed out that the shiner Hubbs
(1954, pp. 277-291) referred to in the
upper Guadalupe River was actually a
red shiner species, Notropis
(=Cyprinella) Iutrensis, and not the
plateau shiner.

Morphological studies conducted by
Matthews (1987, pp. 616—-637) and
Mayden (1989, pp. 58—60) provided
support that Cyprinella lepida was a
distinct and valid species occurring in
the Nueces, Frio, and Sabinal Rivers of
the Nueces River basin (Figure 1).
However, Matthews (1987, p. 269) noted
that there were morphological
differences between specimens
collected in the Nueces and Frio Rivers,
but did not suggest that there were two
separate taxonomic entities. One of the
main differences was breeding
coloration in male specimens collected
in the Frio River; these male specimens
had red on the tip of their snouts
(Matthews 1987, pp. 632—634). The
male specimens collected in the Nueces
River exhibited no breeding coloration
(Matthews 1987, pp. 632—-634).
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FIGURE 1. Map of Nueces, Frio, and Sabinal Rivers, Texas.
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These morphological differences
between the Nueces and Frio Rivers’
shiners were validated by genetic
investigations that revealed two distinct
lineages within populations of
Cyprinella lepida. In 1987 and 1988,
Richardson and Gold (1995, p. 29)
conducted a genetic study on Cyprinella
lepida, in which they (Richardson and
Gold 1995, p. 29) collected individuals
from the Nueces, Frio, and Sabinal
Rivers. The results of their genetic
analysis showed that Cyprinella lepida
in the Frio and Sabinal Rivers was a
distinct species from Cyprinella lepida
collected in the Nueces River
(Richardson and Gold 1995, pp. 31-33).
Specimens collected in the Frio River
were very similar genetically to
specimens collected in the Sabinal River
(Richardson and Gold 1995, p. 31).
However, specimens collected from the
Frio and Sabinal Rivers were quite
different genetically from specimens

collected in the Nueces River
(Richardson and Gold 1995, p. 31). The
genetic differences, along with the
observed morphological differences, led
Richardson and Gold (1995, pp. 31-33)
to conclude that Cyprinella in the Frio
and Sabinal Rivers was a distinct
species from those in the Nueces River.
Since 1995, the population in the
Nueces River has been referred to as the
Nueces River shiner, an unnamed
species within Cyprinella, while
populations in the Frio and Sabinal
Rivers have kept the kept the name
plateau shiner, Cyprinella lepida.
Formal naming of the Nueces River
shiner, Cyprinella sp., is still pending.

Further genetic investigations by
Richardson and Gold (1999) supported
their previous conclusion that
Cyprinella in the Frio and Sabinal
Rivers is a distinct species from those in
the Nueces River. In this study,
Richardson and Gold (1999, p. 50)

focused on variation in mitochondrial
genes in the five species of the shiner
group inhabiting the southwestern
United States, which included
specimens of Cyprinella lepida from the
Frio River and Cyprinella sp. from the
Nueces River. Based on results of this
study, Richardson and Gold (1999,

p. 55) were hesitant to promote a sister
relationship between the Nueces River
shiner, Cyprinella sp., and the plateau
shiner, Cyprinella lepida, meaning that
the two lineages were not closely
related. Instead, they concluded that the
Nueces River shiner and plateau shiner
were not as closely related to each other
as they were to other species within the
Cyprinella genus (Richardson and Gold
1999, p. 55).

Another genetic study agreed that the
Nueces River shiner and plateau shiner
are distinct species. In 2000, Broughton
and Gold (pp. 1-10) conducted a genetic
analysis of all Cyprinella species found
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in the United States. As part of their
methodology, Broughton and Gold
(2000, p. 5) grouped the Nueces and
Plateau shiners into the same species,
Cyprinella lepida, but did make the
distinction that “Cyprinella lepida-a”
from the Frio River were not closely
related to “Cyprinella lepida-b” from
the Nueces River.

In an effort to clarify some of the
genus’ taxonomic confusion, Schonhuth
and Mayden (2010, pp. 77-98)
conducted a genetic study of all species
within the Cyprinella genus, with a
more exhaustive focus on the
problematic taxa. Results from
Schonhuth and Mayden’s (2010, p. 91)
genetic analysis were consistent with
previous genetic studies: Cyprinella
lepida in the Sabinal and Frio Rivers are
genetically separate and distinct from
the Cyprinella sp. found in the Nueces
River. Genetic differences between
specimens from the Sabinal and Frio
Rivers were very different from those
collected in the Nueces River, enough so
that Schonhuth and Mayden (2010, p.
91) recommended leaving them as
separate species.

Despite the morphological and genetic
studies of the Nueces River and plateau
shiners, the scientific community has
been inconsistent in recognizing these
shiners as separate species. The Texas
Parks and Wildlife Department (TPWD)
recognizes the plateau shiner
(Cyprinella lepida) and Nueces River
shiner (Cyprinella sp.) as separate
species (Norris et al. 2005, p. 10).
However, Phillips et al. (2010, p. 130)
failed to recognize the Nueces River
shiner as a separate species during a
study on sound production and
spawning behavior. In fact, Phillips et
al. (2010, p. 130) stated that they
collected Cyprinella lepida with seines
from the Nueces River 0.5 mi (0.8 km)
west of Camp Wood, Real County,
Texas, during December 2002 and
March 2003, and transferred them to a
lab to do an acoustic study on spawning
behavior. It is not clear whether Phillips
et al. (2010) collected actual plateau
shiners from the Nueces River, or
whether they collected Nueces River
shiners but mistakenly called them
plateau shiners. Phillips et al. (2010) did
not mention the name Nueces River
shiner, Cyprinella sp., nor did they
mention how they determined that the
fish were Cyprinella lepida. To add
further confusion, acceptance of the
Nueces River shiner, Cyprinella sp., as
a separate species from the plateau
shiner, Cyprinella lepida, by the
American Fisheries Society (2004, p. 69)
is still pending. On the other hand,
Hubbs et al. (2008, p. 19) recognized the
Nueces River and plateau shiners as

separate species in their annotated
checklist of the freshwater fishes of
Texas. Because there is still
inconsistency, a formal systematic
description by the scientific community
of the Nueces River shiner, Cyprinella
sp., is needed.

Based on the best available science,
we accept the characterization of the
Nueces River shiner, Cyprinella sp., and
the plateau shiner, Cyprinella lepida, as
separate species. We base this
distinction on the morphological and
genetic research conducted by
Richardson and Gold (1995, pp. 28-37),
Edwards et al. (2008, pp. 1-30), and
Schonhuth and Mayden (2010, pp. 77—
98), and due to the fact that this
research has been accepted by much of
the scientific community (Hubbs et al.
2008, p. 19). However, we recognize
there is a need for more extensive
morphological, genetic, and life history
research with more thorough species
characterizations and formal
descriptions of these two shiners,
especially for the Nueces River shiner.
Because we recognize these two shiners
as separate species, we conduct separate
five-factor analyses below under section
4(a)(1) of the Act to determine whether
either species meets the definition of
threatened or endangered. However, we
address both species in this finding
because they occur in nearby
watersheds and could be subject to the
similar threats.

Distribution

Because of the inconsistencies in
taxonomy and species descriptions of
the Nueces River and plateau shiners,
there has been similar confusion and
inconsistencies regarding these shiners’
distribution. However, one thing that
has been clearly understood is that both
the historic and current range of both
shiners is the uppermost headwaters of
the Nueces, Frio, and Sabinal Rivers of
the Nueces River basin (Figure 1). The
Nueces River basin covers
approximately 17,000 square miles
(44,030 square kilometers),
encompassing all or part of 23 counties
in south-central Texas (Nueces River
Authority 2010, p. 1). Rivers within the
basin include Nueces, Frio, Leona,
Sabinal, and Atascosa Rivers (Nueces
River Authority 2010, p. 1). Because the
Nueces River basin is so large, running
from the Edwards Plateau region of
Texas to the Gulf Coast of Mexico, there
are large physical and chemical
differences between streams in the
upper and lower parts of the basin
(Norris et al. 2005, p. 1; Nueces River
Authority 2010, p. 1). The differences
between the upper and lower parts may
be why the Nueces River and plateau

shiners are only found in the upper,
cooler headwaters.

The upper Nueces River basin, where
the Nueces River and plateau shiners
are found, is composed of three main
tributary systems: The Nueces, Frio, and
Sabinal Rivers (Edwards et al. 2008, p.
2). The plateau shiner is an endemic
(native to and generally confined to a
particular region) minnow that inhabits
clear, spring-fed streams over gravel
limestone substrates in the uppermost
headwaters of the Frio and Sabinal
Rivers on the Edwards Plateau (Edwards
et al. 2004, p. 261; Edwards et al. 2008,
p- 2; Hubbs et al. 2008, p. 19).
Meanwhile, the Nueces River shiner is
an endemic minnow that is only found
in the uppermost headwaters of the
Nueces River, which is also on the
Edwards Plateau (Edwards et al. 2004,
p. 261; Hubbs ef al. 2008, p. 19).

An example of the inconsistency in
the species’ distribution occurred when
TPWD associated the plateau and
Nueces River shiners with the wrong
stream segments in their 2005
designation of ecologically significant
stream segments, which are stream
segments designated based on factors
related to biological function,
hydrologic function, presence of
riparian conservation areas, high water
quality, exceptional aquatic life, high
aesthetic value, threatened or
endangered species, and uniqueness
(Norris et al. 2005, pp. 16—19). Norris et
al. (2005, pp. 16—19) stated that the
Nueces River shiner occurred in the Frio
and Sabinal River, and the plateau
shiner occurred in the Nueces River (p.
17). However, this inconsistency may
have occurred because of the confusion
associated with the species’ taxonomy,
even though TPWD recognized the
Nueces River and plateau shiners as two
separate species (Norris et al. 2005, p.
10).

In a recent study, Edwards et al.
(2008, p. 3) attempted to estimate the
current distributional range of plateau
shiner in the Frio and Sabinal Rivers,
and Nueces River shiner in the Nueces
River. During their seasonal sampling
from 2007 to 2008, Edwards et al. (2008,
p. 5) captured over 11,700 individuals
of 24 species, including the Nueces
River and plateau shiners. They noted
that the Frio, Sabinal, and Nueces
Rivers were all dominated by fishes that
are typical of spring-fed headwater
central Texas streams, but added that
there is still incomplete knowledge of
the current range of the plateau shiner
in the Frio and Sabinal Rivers, and of
the Nueces River shiner in the upper
Nueces River (Edwards et al. 2008, p. 3).
Based on the best available information,
we believe that the Nueces River and
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plateau shiners’ historical and current
ranges are the uppermost headwaters of
the Sabinal, Frio, and Nueces Rivers in
the Edwards Plateau region of Texas,
but the extent of their ranges remains to
be determined.

Habitat

There is limited information in the
literature regarding the Nueces River
and plateau shiners’ habitat. Edwards et
al. (2004, p. 261) noted that the plateau
shiner inhabited clear, spring-fed
streams over gravel limestone
substrates. Phillips et al. (2010, p. 133)
noted that Cyprinella collected out of
the Nueces River in 2002 and 2004 were
crevice spawners (females release their
eggs in crevices), like the majority of
other Cyprinella species. Also, Phillips
et al. (2010, p. 133) noted that the
specimens they collected relied on
spring or spring-fed water. Although not
specified to species, we assume that the
Cyprinella Phillips et al. (2010, p. 133)
referred to were Nueces River shiners
based on where the specimens were
collected. In any case, it is apparent that
both shiners’ habitat is spring-fed
streams, which are typically found in
the headwaters. Furthermore, the
headwater streams where both Nueces
River and plateau shiners occur are
characterized by limestone bedrock with
significant gravel and cobble bottoms,
clear evidence of spring-flows with
emergent vegetation and relatively
shallow depths, relatively high pH
values typical of limestone bedrock
streams of the Edwards Plateau,
relatively stable water temperatures, and
dissolved oxygen levels generally
around 10 parts per million (Edwards et
al. 2008, p. 21). Though limited, this
information is consistent with what is
known about the shiners’ habitat.

Population Abundance

There has been much speculation and
very little research actually surveying
and documenting the abundance of the
Nueces River and plateau shiners. A
genetic study by Richardson and Gold
(1995, p. 35) noted that the plateau
shiner’s abundance appeared to have
decreased considerably over the
previous 20 years prior to their study.
However, their note of plateau shiner
abundance was not based on actual
surveys or data collection (Richardson
and Gold 1995, p. 35). Also, we could
not find any evidence or documentation
that either of these shiners’ abundance
actually declined over this time period.
Therefore, we cannot conclude that
there was a decline in the Nueces River
or plateau shiners over the 20 years
prior to Richardson and Gold’s (1995)
study.

Because of Richardson and Gold’s
(1995, p. 35) statement regarding the
presumed decline of the two shiners,
other researchers cited Richardson and
Gold while making the same conjecture.
For example, Hoagstrom et al. (2011, p.
24) claimed that 41 endemic fishes,
including plateau and Nueces River
shiners, were declining in the plains of
North America because of dewatering,
low flows, habitat fragmentation,
nonnative species, and pollution.
However, this presumption was based
on the Richardson and Gold (1995)
genetic study discussed above rather
than on actual abundance data or
surveys.

There has been a noted decline
throughout Texas for many of the State’s
native fishes (Hubbs et al. 2008, p. 2).
Nonnative species, as well as
degradation of water and habitat quality,
are thought to be major components of
the native fishes’ decline (Hubbs et al.
2008, p. 5). As part of the annotated
checklist of the freshwater fishes of
Texas, Hubbs et al. (2008, p. 19)
identified both the Nueces River and
plateau shiners as species of special
concern. Hubbs ef al. (2008, p. 5)
defined a species of “special concern”
as a taxon whose abundance or range
has been reduced to the degree that it
may be threatened with extinction or
whose range is only peripherally in
Texas and could be easily extirpated.
Some species were included in this
category of special concern because up-
to-date information concerning their
status was unavailable or fragmentary
(Hubbs et al. 2008, p. 5). In any case,
Hubbs ef al. (2008) provided no
evidence for categorizing the Nueces
River and plateau shiners as species of
special concern. There was no
supporting information on abundance,
range reduction, or any other reason for
classifying these two fishes as species of
special concern. Therefore, it is
reasonable to assume that Hubbs et al.
(2008) classified the Nueces River and
plateau shiners as a species of special
concern because there was no up-to-date
information concerning their status.

Contrary to the information above,
other studies have noted that the Nueces
River and plateau shiners were
abundant within the past decade in the
headwaters of the Sabinal, Frio, and
Nueces Rivers (Figure 1). In fact,
Edwards et al. (2004, p. 261) stated that
the plateau shiner was moderately
abundant in the Edwards Plateau region.
To obtain a more thorough assessment
on the status of the Nueces River and
plateau shiners, Edwards et al. (2008, p.
6) conducted a sampling study from
2007 to 2008 in the Nueces, Frio, and
Sabinal Rivers and found that the

Nueces River and plateau shiners were
two of the most abundant fishes in each
of these rivers out of 21 different species
collected.

Even though there have been claims
in the scientific literature that the
Nueces River and plateau shiners were
declining, these claims appear to be
unsubstantiated by actual survey data.
On the other hand, a recent study
conducted by Edwards et al. (2008, pp.
1-30) that surveyed abundance of the
Nueces River and plateau shiners found
large numbers of these species. In
conclusion, there is insufficient
evidence to determine population
trends for either species.

Summary of Information Pertaining to
the Five Factors

Section 4 of the Act (16 U.S.C. 1533)
and implementing regulations (50 CFR
part 424) set forth procedures for adding
species to, removing species from, or
reclassifying species on the Federal
Lists of Endangered and Threatened
Wildlife and Plants. Under section
4(a)(1) of the Act, a species may be
determined to be endangered or
threatened based on any of the
following five factors:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

In making this finding, information
pertaining to the Nueces River and
plateau shiners in relation to the five
factors provided in section 4(a)(1) of the
Act is discussed below. In making our
12-month finding on the petition, we
considered and evaluated the best
available scientific and commercial
information. We reviewed the petition,
information available in our files, and
other available published and
unpublished information. We also
consulted with recognized fish experts
and biologists with TPWD and The
Nature Conservancy.

Summary of Information Pertaining to
the Five Factors for Nueces River
Shiner

Factor A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

The following factors have the
potential to affect the habitat or range of
the Nueces River shiner: Livestock
grazing, water quantity, water quality,
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and land use. Below, we discuss in
detail each of these factors and
determine whether or not they
constitute a threat to the species.

Livestock Grazing

While we know that livestock grazing
occurs within the range of the species,
we could find no information on the
extent or intensity of historical or
current livestock grazing practices or the
impact grazing might have on the
Nueces River shiner and its habitat. In
areas where livestock are grazed
inappropriately, impacts could include,
but are not limited to, runoff from
disturbed stream banks, livestock urine
and manure deposited into streams,
disturbance and erosion from trampled
banks, and increased solar exposure due
to reduced shade from streamside
vegetation and loss of undercut
streambanks. Any of these impacts
could affect the Nueces River shiner by
degrading water quality and negatively
impacting the species. Richardson and
Gold (1995, p. 35) concluded that much
of the land in the Nueces River basin is
used for agriculture, and that
overgrazing by cattle posed serious
problems for aquatic fauna. However,
we found no monitoring data indicating
that water quality degradation
associated with livestock grazing is
occurring within the range of the
Nueces River shiner. Based on the best
available information, we could find no
evidence that overgrazing is posing a
threat to the Nueces River shiner or is
likely to in the future. Therefore,
because the best available information
does not indicate that livestock grazing
is negatively impacting the species, we
find that the Nueces River shiner is not
in danger of extinction now or in the
foreseeable future as a result of livestock
grazing.

Water Quantity

Diminished water flows can cause
losses in habitat diversity, reduce
stream productivity, and degrade water
quality for many fish species (Norris et
al. 2005, p. 1). Richardson and Gold
(1995, p. 35) suggested that groundwater
(underground aquifer) levels for much
of south-central Texas had decreased
substantially over the decade preceding
their study (1980s), resulting in
significantly reduced water flow in
spring-fed rivers, including the habitat
of the Nueces River shiner. Although
there is evidence of stream flow
fluctuations that most likely relate to
annual rainfall events, the best available
information does not indicate that
reduced stream flows are occurring
within the range of the Nueces River
shiner at a level that may adversely

impact the species. As we have noted
previously, the Nueces River shiner is
an endemic minnow that is only found
in the uppermost headwaters of the
Nueces River within the Edwards
Plateau (Edwards et al. 2004, p. 261;
Hubbs et al. 2008, p. 19). Over the past
century in the Edwards Plateau region
of Texas, there has been evidence of
some loss of natural spring and
headwater stream flows (Edwards et al.
2004, p. 253). Yet, water users in the
Edwards Plateau are altering their usage
of waters from the aquifers of the
Edwards Plateau. Reduced water usage
has allowed for the conservation of
regional spring flows (Edwards et al.
2004, p. 263). Additionally, stream flow
monitoring is occurring at various sites
within the Nueces River shiner’s range
by the United States Geological Survey
(Edwards et al. 2008, p. 25), and
Edwards et al. (2008, p. 25) analyzed
these stream flow measurements in the
Frio, Sabinal, and Nueces Rivers for the
last decade. Results of Edward’s et al.
(2008, p. 25) analysis showed that there
was a normal range of flow variation in
each of the streams due to natural
rainfall events. Edwards et al. (2008, p.
6) also noted that the Nueces River
shiner was one of the most abundant
fishes in the upper stream segments of
the Nueces River. Thus, the stream flow
variation was occurring at a level that
had no known impact on the species.
While there may be fluctuations in
stream flow, there is no evidence
indicating that reduced water flow is a
threat to the species either now or in the
foreseeable future. Therefore, we find
that the Nueces River shiner is not in
danger of extinction now or in the
foreseeable future as a result of reduced
water flow.

Water Quality

Within the last 12 years, there has
been cause for concern along certain
stream segments of the Nueces River. In
1999, a 91-mile (mi) (147-kilometers
(km)) stream segment of Nueces River
that flows from Holland Dam in La Salle
County to its confluence with the Frio
River at the Choke Canyon Reservoir in
Live Oak County was included in the
State of Texas’ Clean Water Act 303(d)
list as impaired due to concentrations of
dissolved oxygen below the minimum
standards criteria in the lower 25-mi
(40-km) portion of the stream (Bonner et
al. 2005, p. 1; Nueces River Authority
2010, p. 13). Adequate dissolved oxygen
is necessary for respiration and other
essential processes of aquatic organisms;
thus, low levels may be detrimental to
the health of aquatic organisms. The
majority of this lower 25-mi (40-km)
portion of the stream occurs in

McMullen County, which lies in the
South Texas Brush Country region of
Texas, well outside the historical and
current range of the Nueces River
shiner. As noted above in the Species
Information section, the Nueces River
shiner’s range occurs in the uppermost
headwaters in the Edwards Plateau
region of Texas. Therefore, the concerns
about low dissolved oxygen content
associated with this segment of Nueces
River do not relate to the Nueces River
shiner or its range.

Based on the best available scientific
and commercial information, there is no
evidence that pollution causing
diminished water quality may be having
an impact on the Nueces River shiner or
its habitat. In 2005, the TPWD reported
the Nueces River as having high water
quality and exceptional aquatic life
(Norris et al. 2005, p. 17). Also, the
TPWD designated stream segments in
the upper Nueces River as ecologically
significant based on low levels of
development in the watershed, no point
sources of pollution, no channelization,
and no atypical nonpoint sources of
pollution (Norris et al. 2005, p. 5).
Furthermore, water quality monitoring
has been conducted in the uppermost
reaches of the Nueces River where the
majority of Nueces River shiners occur,
and no problems have been found
(Nueces River Authority 2010, p. 17).
Therefore, we find that the Nueces River
shiner is not in danger of extinction
now or in the foreseeable future as a
result of diminished water quality
caused by pollution.

Land Use

The decline of native fishes in the
southern United States generally is
attributable to pervasive, complex
habitat degradation across the landscape
that both reduces and fragments habitat
and increases isolation of fish
populations (Warren et al. 2000, p. 8).
Often, physical habitat alteration in the
form of channelization, impoundment,
sedimentation, and flow modification
are frequently associated with fish
declines (Warren et al. 2000, p. 8).

Edwards et al. (2008, p. 3) mentioned
potential impacts to the Nueces River
from existing agricultural practices, land
use changes, and groundwater pumping,
and stated that these have combined to
create stream segments identified as
impaired under section 303(d) of the
Clean Water Act. One of the main
purposes of the Edwards et al. (2008, p.
3) study was to find out if these
potential impacts may actually be a
factor in population and range declines
among native fishes, including the
Nueces River shiner. In order to
determine the extent of these potential
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impacts, Edwards et al. (2008, p. 27)
looked at the biological integrity of
streams in the upper Nueces River and
found that the Nueces River had high
water quality within the range of the
Nueces River shiner. Also, Edwards et
al. (2008, p. 29) noted that the fish fauna
sampled are typically associated with
high-quality spring-fed streams within
the southern Edwards Plateau. On the
other hand, Edwards et al. (2008, p. 27)
noted some impacts along the upper
Nueces River, such as development
along the watercourse and recreational
pressures during the summer months.
Even with these impacts, the headwater
streams of the Nueces River basin
maintained much of their integrity as
evidenced by such fish as the Nueces
River shiner (Edwards et al. 2008, p. 27).
In fact, Edwards et al. (2008, p. 6) stated
that the Nueces River shiner was one of
the most abundant fishes in the upper
stream segments of the Nueces River.
Further, The Nature Conservancy of
Texas is currently engaged in watershed
protection in the upper Nueces River
basin, mainly as a participant in the City
of San Antonio’s Aquifer Protection
Program (Edwards ef al. 2008, p. 3). The
Nature Conservancy holds several
conservation easements and is exploring
ways to increase conservation efforts in
this part of the river basin (Edwards et
al. 2008, p. 3). Therefore, we find no
evidence indicating that land uses are
negatively impacting the Nueces River
shiner now or in the foreseeable future.

Summary of Factor A

We relied on the best available
scientific and commercial information,
which does not indicate that these or
any factors are impacting the Nueces
River shiner at a level that may impact
the species. Therefore, we find that the
Nueces River shiner is not in danger of
extinction now or in the foreseeable
future as a result of destruction,
modification, or curtailment of its
habitat or range.

Factor B. Overutilization for
Commercial, Recreational, Scientific, or
Educational Purposes

Based on the best available scientific
and commercial information, there is no
evidence that impacts are occurring to
the Nueces River shiner or its habitat
under this factor. Other than the
scientific studies referenced in this
finding, this shiner is not used for any
commercial, recreational, or educational
purposes. Therefore, we find that the
Nueces River shiner is not in danger of
extinction now or in the foreseeable
future as a result of overutilization for
commercial, recreational, scientific, or
educational purposes.

Factor C. Disease or Predation

We are not aware of any research that
has been conducted to examine disease
or predation in the Nueces River shiner.
Also, we are not aware of any nonnative
species that may prey on the Nueces
River shiner. Therefore, based on the
best available scientific and commercial
information, we find that the Nueces
River shiner is not in danger of
extinction now or in the foreseeable
future as a result of disease or predation.

Factor D. The Inadequacy of Existing
Regulatory Mechanisms

To determine if existing regulatory
mechanisms are adequate to protect the
Nueces River shiner, we evaluated
agreements and laws in effect within the
range of the species. One regulatory
mechanism is the Clean Water Act
(CWA), which was established in 1972.
The CWA is the primary Federal law
addressing water pollution in the
United States. The purpose of the CWA
is to stop pollutants from being
discharged into waterways and to
maintain water quality to provide a safe
environment for fishing, swimming, and
drinking. All navigable waters in the
United States are covered under the
CWA. The CWA provides guidelines
and offers Federal financial assistance
for identifying the causes of pollution.
There are standards and regulations that
must be adhered to by industries that
discharge into waterways. The CWA
sets forth water quality standards that
are site-specific allowable pollutant
levels for individual water bodies, such
as rivers, lakes, streams, and wetlands.
State agencies are required by the CWA
to set water quality standards by
designating uses for the water body (e.g.,
recreation, water supply, aquatic life,
and agriculture) and applying water
quality criteria to protect the designated
uses.

In Texas, the Texas Commission on
Environmental Quality (TCEQ),
formerly known as Texas Natural
Resource Conservation Commission, is
the environmental agency that oversees
water quality standards as required by
the CWA (TCEQ 2010b, p. 19). The
TCEQ strives to protect Texas’ human
and natural resources consistent with
sustainable economic development, by
providing clean air, clean water, and the
safe management of waste (TCEQ 2010b,
p. 4). The TCEQ key operations include,
but are not limited to, issuing,
administering, renewing, and modifying
permits, water rights, licenses, or
certifications for organizations and
individuals whose activities have some
potential or actual environmental
impact that must be formally authorized

by the agency; monitoring the current
condition of a geographic area or natural
resource, often through sampling or
surveys; and identifying, verifying, and
tracking violations of regulations and
initiating enforcement actions in
response to violations (TCEQ 2010b, p.
21). The TCEQ developed the Clean
Rivers Program to implement the goals
of the Texas Clean Rivers Act (TCRA),
described below.

The TCRA, which was passed in 1991
by the Texas legislature, requires that
basinwide water quality assessments be
conducted for each river basin in Texas
(Nueces River Authority 2010, p. 1). The
goal of the TCRA is to provide
waterways in the State with coordinated
monitoring and protection, to identify
the locations of water quality problems,
and develop solutions on a river basin
by river basin basis. The Clean Rivers
Program is a partnership involving the
TCEQ, other State agencies, river
authorities, local governments, industry,
and citizens (Nueces River Authority
2010, p. 1). Also, the Nueces River
Authority was created in 1935 by
special act of the 44th Texas Legislature
codified as Article 8280-115 (Texas
Water Code Auxiliary Laws, as
amended). Under supervision of the
TCEQ, the Nueces River Authority has
broad authority to preserve, protect, and
develop surface water resources,
including flood control, irrigation,
navigation, water supply, wastewater
treatment, and water quality control.
The Nueces River Authority serves all or
parts of 22 counties in Texas, covering
over 17,000 square miles (44,030 square
kilometers), including the drainage area
of the Nueces River and its tributaries
and the adjoining coastal basins.

Under the Clean Rivers Program and
using a watershed management
approach, the Nueces River Authority
and TCEQ work together to identify and
evaluate surface water quality issues
and to establish priorities for corrective
action within the Nueces River basin
(Nueces River Authority 2010, p. 1). The
Nueces River Authority and TCEQ
conduct quarterly water quality
monitoring at routine monitoring sites,
testing for such things as wastewater
discharge, runoff from quarry
operations, accidental spills, ammonia
excreted by animals or from fertilizers,
and agricultural runoff, among many
other things (Nueces River Authority
2010, pp. 2-3). If water quality issues
are detected, the Nueces River Authority
and TCEQ may take appropriate
corrective actions.

Lastly, the TPWD recognized the
upper reaches of the West Nueces,
Nueces, Frio, and Sabinal Rivers as
ecologically significant river and stream
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segments (Norris et al. 2005, p. 3).
Designation of a stream segment as
ecologically unique offers a certain
degree of protection from activities such
as reservoir construction (Norris et al.
2005, p. 5). This designation does not
impart protection from degradation, but
rather prohibits a State agency or
political subdivision of the State from
financing the actual construction of a
reservoir in a specific river or stream
segment designated as ecologically
significant by the legislature under
section 16.051(f) of the Texas Water
Code (Norris et al. 2005, p. 4).

Summary of Factor D

In conclusion, there are Federal and
State regulatory protections currently in
place offering some levels of protection
for the Nueces River shiner from such
factors as degraded water quality,
pollution, and reservoir construction.
However, as discussed in other Factors
of the Nueces River shiner, we have not
identified any threats to the species that
are likely to negatively affect the status
of the species such that an inadequacy
of existing regulatory mechanisms is
likely to be a threat to the species.
Therefore, we find that the Nueces River
shiner is not in danger of extinction
now or in the foreseeable future as a
result of inadequacy of existing
regulatory mechanisms.

Factor E. Other Natural or Manmade
Factors Affecting Its Continued
Existence

Global climate change, and associated
effects on regional climatic regimes, is
not well understood, but model
predictions are that temperatures in the
southwestern United States will
continue to increase, with extreme
weather events (such as heat waves,
drought, and flooding) occurring with
more frequency (Archer and Predick
2008, p. 24). Also, there is some
scientific information suggesting that
fish in streams in southwestern North
America may be vulnerable to
extirpation or extinction due to global
climate change because many fish
species are already living near their
lethal thermal limits (Mathews and
Zimmerman 1990, p. 26). Endemic
species, like the Nueces River shiner,
which only inhabits the spring-fed
headwaters of the Nueces River, could
be more vulnerable to rising stream
temperatures because they may not be
able to move to more suitable areas. On
the other hand, spring-fed streams have
nearly constant environmental
conditions, such as temperature, due to
the constancy of groundwater chemistry
and discharge (Hoagstrom et al. 2011, p.
22). Thus, areas with substantial

connections to aquifers may sustain
endemic fishes because groundwater
responds slowly to climate change,
buffering against fluctuations in climate
conditions (Hoagstrom et al. 2011, p.
22). Additionally, we are not aware of
any research that has been conducted on
water temperature tolerance of the
Nueces River shiner. Because the
Nueces River shiner’s water temperature
tolerance is unknown, the point at
which rising stream temperatures may
impact the species is also unknown.

Likewise, recent models on climate
change have indicated that annual mean
precipitation in the southwestern
United States is likely to decrease
(Intergovernmental Panel on Climate
Change (IPCC) 2007, p. 887). Decreased
precipitation could result in diminished
water flows, which may cause losses in
habitat diversity, reduce stream
productivity, and degrade water quality
(Norris et al. 2005, p. 1). While it
appears reasonable to assume that
climate change could affect the Nueces
River shiner by reduced water flows, we
lack sufficient certainty to know
specifically how climate change will
affect the species. We have not
identified, nor are we aware of, any data
on an appropriate scale to evaluate
habitat or population trends for the
Nueces River shiner within its range, or
to make predictions on future trends
and whether the species will actually be
impacted.

There are multiple hypothetical
outcomes associated with climate
change that could potentially affect the
Nueces River shiner, but we lack
predictive local or regional models on
how climate change will specifically
affect the Nueces River shiner or its
habitat. Currently, we have no certainty
regarding the timing, magnitude, or
effects of impacts. Therefore, we find at
this time that it is not possible to make
reliable predictions of climate change
effects on the status of the Nueces River
shiner due to current limitations in
available data and climate models.
Based on the best available information
and our current knowledge and
understanding, we find that the Nueces
River shiner is not in danger of
extinction now or in the foreseeable
future as a result of natural or other
manmade threats affecting its continued
existence.

Finding for the Nueces River Shiner

As required by the Act, we considered
the five factors in assessing whether the
Nueces River shiner is threatened or
endangered throughout all or a
significant portion of its range. We
examined the best scientific and
commercial information available

regarding the past, present, and future
threats faced by the species. We
reviewed the petition, information
available in our files, other available
published and unpublished
information, and we consulted with
recognized species experts and State
agencies.

In considering what factors might
constitute threats, we must look beyond
the mere exposure of the species to the
factor to determine whether the species
responds to the factor in a way that
causes actual impacts to the species. If
there is exposure to a factor, but no
response, or only a positive response,
that factor is not a threat. If there is
exposure and the species responds
negatively, the factor may be a threat
and we then attempt to determine how
significant a threat it is. If the threat is
significant, it may drive or contribute to
the risk of extinction of the species such
that the species warrants listing as
threatened or endangered as those terms
are defined by the Act. This does not
necessarily require empirical proof of a
threat. The combination of exposure and
some corroborating evidence of how the
species is likely impacted could suffice.
The mere identification of factors that
could impact a species negatively is not
sufficient to compel a finding that
listing is appropriate; we require
evidence that these factors are operative
threats that act on the species to the
point that the species meets the
definition of threatened or endangered
under the Act.

Our review of all the available
information does not support a
determination that any current activities
or activities in the foreseeable future
threaten the Nueces River shiner or its
habitat to the point that the species
meets the definition of threatened or
endangered under the Act. There is no
evidence indicating that reduced water
flow, improper grazing of livestock,
pollution, and land use are affecting the
species or its habitat. Overutilization,
disease, and predation are not known
concerns for this species. We find that
no existing regulatory mechanisms are
inadequate to limit or prevent possible
negative impacts from human activities.
Climate change could affect the habitat
of the Nueces River shiner in the future,
but we have no certainty regarding the
timing, magnitude, or effects of impacts
to the species.

Based on our review of the best
available scientific and commercial
information pertaining to the five
factors, we find that there are no threats
to indicate that the Nueces River shiner
is in danger of extinction (endangered)
or likely to become endangered within
the foreseeable future (threatened)
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throughout its range. Therefore, we find
that listing the Nueces River shiner as
endangered or threatened is not
warranted throughout its range at this
time.

Summary of Information Pertaining to
the Five Factors for Plateau Shiner

The plateau shiner’s range is in close
proximity to the Nueces River shiner’s
range. Subsequently, many of the factors
that may affect the Nueces River shiner
also may affect the plateau shiner.
Therefore, much of the information
presented in this section is similar to
that presented above for the Nueces
River shiner. However, the plateau
shiner does inhabit separate headwaters
of the Sabinal and Frio Rivers in the
Edwards Plateau region of Texas,
whereas the Nueces River shiner
inhabits the headwaters of the Nueces
River. The Sabinal and Frio Rivers are
part of the Nueces River basin because
they flow into and become part of the
Nueces River in south-central Texas.
Because the plateau shiner occupies
separate headwaters than the Nueces
River shiner, we will discuss any
potential threats that might uniquely
affect the plateau shiner, but because
these two shiner species occupy nearby
headwaters and are very similar species,
we will refer to the information above,
where appropriate.

Factor A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

The following factors have the
potential to affect the habitat or range of
the plateau shiner: Livestock grazing,
reduced water quantity, impaired water
quality, and land use. Below, we discuss
each of these factors and determine
whether or not they constitute a threat
to the plateau shiner.

Livestock Grazing

While we know that livestock grazing
occurs within the range of the species,
we could find no information on the
extent or intensity of historical, current,
or future livestock grazing practices or
impacts that grazing may be having on
the species. As previously mentioned,
Richardson and Gold (1995, p. 35) cited
a personal communication in their
study to conclude that much of the land
in the Nueces River basin was used for
agriculture, and that overgrazing by
cattle posed serious problems for
aquatic fauna. However, based on the
best available information, we could
find no evidence or data to indicate that
improper livestock grazing affects the
plateau shiner or its habitat. Therefore,
we find that the plateau shiner is not in
danger of extinction now or in the

foreseeable future as a result of livestock
grazing.

Water Quantity

Please see Factor A discussion of the
Nueces River shiner for a more thorough
discussion of the potential impacts of
reduced water flow on these fish. As
stated above and based on the best
available information, we have no
evidence to indicate that reduced stream
flow is occurring within the range of the
plateau shiner at a level that may be
impacting the species. As we have noted
previously, Edwards et al. (2008, p. 25)
analyzed stream flow measurements in
the Frio, Sabinal, and Nueces Rivers for
the last decade and showed that there
was a normal range of flow variation in
each of the streams. Therefore, based on
the best available information, we find
that the plateau shiner is not in danger
of extinction now or in the foreseeable
future as a result of reduced water
flows.

Water Quality

Based on the best available
information, there is no evidence that
diminished water quality caused by
pollution may be occurring within the
range of the plateau shiner at a level that
affects the species or its habitat. In 2005,
the TPWD noted the Frio and Sabinal
Rivers as having high water quality and
exceptional aquatic life (Norris et al.
2005, pp. 16, 19). However, water
quality tests have been conducted on
other areas where plateau shiners are
known to occur, such as the uppermost
reaches of the Sabinal River, and water
quality impairment has been detected
(Nueces River Authority 2010, p. 16).
Even though a stream segment in the
upper Frio River remains on the State of
Texas’ Clean Water Act 303(d) list as
impaired and is within the range of the
species, there does not appear to be
adverse impacts to the plateau shiner or
its habitat.

In 2000, a 47-mi (76-km) stream
segment from where the West Frio River
and the East Frio River flow together in
Real County, at a point 110 yards (yd)
(100 meters (m)) upstream of Highway
90 in Uvalde County, was included on
the State of Texas’ Clean Water Act
303(d) list as impaired due to
concentrations of dissolved oxygen
below criteria associated with
exceptional aquatic life (Bonner et al.
2004, pp. 1-3). The dissolved oxygen
criteria was established based on the
fact that organisms that live in water
need oxygen to live, and in waters with
depressed dissolved oxygen levels,
organisms may not have sufficient
oxygen to survive (Nueces River
Authority 2010, p. 3). Following this

designation as impaired in 2000, TCEQ
initiated a project to verify the
impairment through the collection of
additional physical, chemical, and
biological data (Bonner et al. 2004, p. 3).
As aresult, Bonner et al. (2004, p. 1)
conducted a 3-year monitoring study of
water quality at several stations along
the upper Frio River from 2002 through
2004. Based upon the 24-hour dissolved
oxygen data collected for this study,
Bonner et al. (2004, p. 20) found no
impairment due to depressed levels of
dissolved oxygen in the water and
concluded that the upper Frio River was
meeting the exceptional aquatic life use
standard. Routine water samples
yielded no significant levels of nutrient
impairment (Bonner et al. 2004, p. 20).
Therefore, Bonner et al. (2004, p. 1)
recommended removing the upper Frio
River from the State’s list of impaired
waters.

As part of the impairment verification
monitoring project on this 47-mi (76-
km) stream segment in the upper Frio
River, Ecological Communications
Corporation conducted biological data
collection and analysis in September
2002, August 2003, and October 2003
(Walther and Palma 2004, p. 3). Based
on the biological and habitat data
collected by Ecological Communications
Corporation, it appeared that the
number and diversity of aquatic
organisms were lower than the
established standards set forth in the
Texas Clean Water Act (Walther and
Palma 2004, p. 8).

In 2008 and 2010, this same stream
segment of the Frio River continued to
remain on the 303(d) list because of
concerns for impaired habitat, fish
community, and organisms living at the
bottom of the water (Nueces River
Authority 2008, pp. 56—58; Nueces
River Authority 2010, p. 17; TCEQ
2010a, p. 86). However, all testing
resulted in data that were within
TCEQ’s normal range, which included
dissolved oxygen, pH, total phosphorus,
nitrates, ammonia, chlorophyll-a,
nutrients, and bacteria (Nueces River
Authority 2008, pp. 56—58; Nueces
River Authority 2010, p. 17). Also, no
hypotheses were given for the reasons
this stream segment had aquatic life
uses that were lower than established
standards (Nueces River Authority 2008,
2010). Edwards et al. (2008, p. 29)
analyzed the biological integrity of
streams in the upper headwaters of the
Nueces River basin, and noted that the
water quality was generally high and the
fish fauna present were typical of high-
quality spring-fed streams. Also,
Edwards et al. (2008, p. 6) stated that
the plateau shiner was one of the most
abundant fishes surveyed.
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Another stretch of the Frio River, a
segment 158 mi (254 km) long, from 110
yds (100 m) upstream of Highway 90 in
Uvalde County to the confluence with
Choke Canyon Reservoir in McMullen
County, was placed on the 303(d) list as
impaired for bacteria in 2008 and 2010
(Nueces River Authority 2008, pp. 66—
71; Nueces River Authority 2010, p. 20;
TCEQ 2010a, p. 86). However, this
stretch of the Frio River is further
downstream in south-central Texas,
outside of the plateau shiner’s range.
Therefore, factors affecting this stream
segment are not likely to affect the
plateau shiner or its habitat.

As previously noted above under
Factor A analysis for the Nueces River
shiner, Edwards et al. (2008, p. 3)
conducted a study to find out if there
were potential impacts that may be
factors in population and range declines
among native fishes, including the
plateau shiner, in the upper headwaters
of the Nueces River basin. Edwards et
al. (2008, p. 27) analyzed the biological
integrity of streams in the upper Nueces
River basin, including the Sabinal and
Frio Rivers where the plateau shiner is
found. Edwards et al. (2008, p. 27)
found that the Sabinal and Frio Rivers
had exceptional water quality within
the range of the plateau shiners. Also,
Edwards et al. (2008, p. 29) noted that
the water quality was generally high and
the fish fauna present were typical of
high-quality spring-fed streams within
the southern Edwards Plateau. On the
other hand, Edwards et al. (2008, p. 29)
noted a number of significant impacts,
such as development along the
watercourse, low-head dams along the
Sabinal River, and at times intense
recreational pressures during the
summer months, especially along the
Frio River. Even with these impacts to
the streams, the headwaters of the
Sabinal and Frio Rivers maintained
much of their integrity as evidenced by
the numerous indicator fishes (fishes
thought to be sensitive to, and serve as
an early warning indicator of,
environmental changes), such as the
plateau shiner (Edwards et al. 2008, p.
27). In fact, Edwards et al. (2008, p. 6)
stated that the plateau shiner was one of
the most abundant fishes. Because the
plateau shiner was one of the most
abundant species surveyed, it does not
appear that factors related to
development along the watercourse,
low-head dams, and recreational use are
negatively impacting the plateau shiner.

In conclusion, even though a portion
of the Frio River is listed as impaired by
the State of Texas under the Clean
Water Act 303(d) because of concerns
for impaired habitat, fish community,
and organisms living at the bottom of

the water, a study conducted by
Edwards et al. (2008) found no evidence
of actual impacts on the plateau shiner.
Likewise, Bonner et al. (2004, p. 20)
previously found no impairment due to
depressed levels of dissolved oxygen in
the water and concluded that the upper
Frio River was meeting the exceptional
aquatic life use standard. In addition, all
water quality monitoring in the
impaired stream segment resulted in
water parameters within the normal
range (Nueces River Authority 2008, pp.
56—58; Nueces River Authority 2010, p.
17). Based on the best available
information, we find that the plateau
shiner is not in danger of extinction
now or in the foreseeable future as a
result of degraded water quality.

Land Use

The primary land use factors that
could affect the plateau shiner are
recreation, agricultural activities, and
land development. The upper Frio River
is used extensively for recreation, and
the extensive recreational usage is
expected to continue in the future
(Walther and Palma 2004, p. 1; Nueces
River Authority 1998, p. 2). Although
we could find no evidence to indicate
that recreational usage may be
impacting plateau shiner in the Sabinal
River, it is reasonable to assume that
recreational use does occur in this river.
The Frio River is very popular for
recreational activities such as canoeing,
tubing, fishing, and wildlife viewing
(Norris et al. 2005, p. 15). A study was
conducted on the upper Frio River to
evaluate the impact of recreational use
and land development on water quality
and the aquatic biological community
(Nueces River Authority 1998, p. 2).
Impacts were evaluated through the
collection and interpretation of
information on land uses and historic
utilization, and by conducting biological
assessments, toxicity testing, and water
quality analysis (Nueces River
Authority, p. 2). The Nueces River
Authority (1998, p. 3) noted that the
upper Frio River was primarily forest
and rangeland with some agricultural
activities, mainly orchards and
nurseries, and very limited urban land
development, primarily related to
tourist and camping accommodations.
Overall, the chemical and physical
water quality of the upper Frio River
was found to be very good, and
recreational use had little impact on
river quality during the spring and
summer visitation period (Nueces River
Authority 1998, p. 10). This is further
supported by an Edwards et al. (2008, p.
27) study, which found that the Sabinal
and Frio Rivers had exceptional water
quality. Based on our review of the best

available information, we find that the
plateau shiner is not in danger of
extinction now or in the foreseeable
future as a result of recreational use or
any other type of land use.

Summary of Factor A

We relied on the best available
scientific and commercial information,
which does not indicate that any of the
factors discussed above are impacting
the plateau shiner at a level that
constitutes a threat to the species.
Therefore, we find that the plateau
shiner is not in danger of extinction
now or in the foreseeable future as a
result of the present or foreseeable
destruction, modification, or
curtailment of its habitat or range.

Factor B. Overutilization for
Commercial, Recreational, Scientific, or
Educational Purposes

Based on the best available scientific
and commercial information, there is no
evidence that impacts are occurring to
the plateau shiner or its habitat under
this factor. Other than the scientific
studies referenced in this finding, the
plateau shiner is not used for any
commercial, recreational, or educational
purposes. Therefore, we find that the
plateau shiner is not in danger of
extinction now or in the foreseeable
future as a result of overutilization for
commercial, recreational, scientific, or
educational purposes.

Factor C. Disease or Predation

As with the Nueces River shiner, we
are not aware of any research that has
been conducted to specifically examine
disease or predation in the plateau
shiner. There was no mention of disease
or predation in our review of the best
available information. Also, we are not
aware of any nonnative species that may
prey on the plateau shiner. Therefore,
we find that the plateau shiner is not in
danger of extinction now or in the
foreseeable future as a result of disease
or predation.

Factor D. The Inadequacy of Existing
Regulatory Mechanisms

As we discussed in more detail above
under Factor D analysis for the Nueces
River shiner, there are Federal and State
regulatory protections currently in place
offering some levels of protection for the
plateau shiner, particularly from such
factors as degraded water quality,
pollution, and reservoir construction.
The Factor D analysis for the Nueces
River shiner presented above also
pertains to the plateau shiner’s habitat
and range. However, as discussed in
other Factors for the plateau shiner, we
have not identified any threats to the
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species that are negatively affecting the
status of the species, such that an
inadequacy of regulatory mechanisms is
likely to be a threat to the species.
Therefore, we find that the plateau
shiner is not in danger of extinction
now or in the foreseeable future as a
result of inadequacy of regulatory
mechanisms.

Factor E. Other Natural or Manmade
Factors Affecting Its Continued
Existence

The same impacts discussed above
under the Factor E analysis for the
Nueces River shiner also apply to the
plateau shiner. As with the Nueces
River shiner, there are multiple
hypothetical outcomes associated with
climate change that could potentially
affect the plateau shiner, but we lack
predictive local or regional models on
how climate change will specifically
affect the plateau shiner or its habitat.
Currently, we have no certainty
regarding the timing, magnitude, or
effects of impacts from climate change.
Therefore, we conclude that at this time
it is not possible to make reliable
predictions of climate change effects on
the status of the plateau shiner due to
current limitations in available data and
climate models. Based on the best
available information, we find that the
plateau shiner is not in danger of
extinction now or in the foreseeable
future as a result other natural or
manmade factors affecting its continued
existence.

Finding for the Plateau Shiner

As required by the Act, we considered
the five factors in assessing whether the
plateau shiner is threatened or
endangered throughout all or a
significant portion of its range. We
examined the best scientific and
commercial information available
regarding the past, present, and future
threats faced by the species. We
reviewed the petition, information
available in our files, other available
published and unpublished
information, and we consulted with
recognized species experts and State
agencies.

In considering what factors might
constitute threats, we must look beyond
the mere exposure of the species to the
factor to determine whether the species
responds to the factor in a way that
causes actual impacts to the species. If
there is exposure to a factor, but no
response, or only a positive response,
that factor is not a threat. If there is
exposure and the species responds
negatively, the factor may be a threat
and we then attempt to determine how
significant a threat it is. If the threat is

significant, it may drive or contribute to
the risk of extinction of the species such
that the species warrants listing as
threatened or endangered as those terms
are defined by the Act. This does not
necessarily require empirical proof of a
threat. The combination of exposure and
some corroborating evidence of how the
species is likely impacted could suffice.
The mere identification of factors that
could impact a species negatively is not
sufficient to compel a finding that
listing is appropriate; we require
evidence that these factors are operative
threats that act on the species to the
point that the species meets the
definition of threatened or endangered
under the Act.

Our review of the best available
information does not support a
determination that any current activities
or activities in the foreseeable future
threaten the plateau shiner or its habitat
to the point that the species meets the
definition of threatened or endangered
under the Act. There is no evidence
indicating that reduced water flow,
improper grazing by livestock,
diminished water quality caused by
pollution, or land use is affecting the
species or its habitat. Overutilization,
disease, and predation are not concerns
for this species. We find no existing
regulatory mechanisms that are
inadequate to limit or prevent possible
negative impacts from human activities.
Climate change is another factor that
could affect the habitat of the plateau
shiner in the future, but we have no
certainty regarding the timing,
magnitude, or effects of impacts to the
species.

Based on our review of the best
available scientific and commercial
information pertaining to the five
factors, we find that there are no threats
to indicate that the species is in danger
of extinction (endangered), or likely to
become endangered within the
foreseeable future (threatened),
throughout its range. Therefore, we find
that listing the plateau shiner as a
threatened or endangered species is not
warranted throughout its range at this
time.

Significant Portion of the Range and
Distinct Vertebrate Population
Segments

After assessing whether the two
species are threatened or endangered
throughout their ranges, we next
consider whether either a significant
portion of the Nueces River and plateau
shiners’ ranges or a distinct population
segment (DPS) of either or both species
meets the definition of endangered or is
likely to become endangered in the
foreseeable future (threatened).

Significant Portion of the Range

Having determined that the Nueces
River and plateau shiners do not meet
the definition of a threatened or
endangered species throughout all of
their ranges, we must next consider
whether there are any significant
portions of the range where either
species are in danger of extinction or is
likely to become endangered in the
foreseeable future.

The Act defines an endangered
species as one “in danger of extinction
throughout all or a significant portion of
its range,” and a threatened species as
one “likely to become an endangered
species within the foreseeable future
throughout all or a significant portion of
its range.” The term ‘‘significant portion
of its range” is not defined by the
statute. For the purposes of this finding,
a portion of the species’ range is
“significant” if it is part of the current
range of the species, and it provides a
crucial contribution to the
representation, resiliency, or
redundancy of the species. For the
contribution to be crucial it must be at
a level such that, without that portion,
the species would be in danger of
extinction.

In determining whether a species is
threatened or endangered in a
significant portion of its range, we first
identify any portions of the range of the
species that warrant further
consideration. The range of a species
can theoretically be divided into
portions an infinite number of ways.
However, there is no purpose to
analyzing portions of the range that are
not reasonably likely to be significant
and threatened or endangered. To
identify only those portions that warrant
further consideration, we determine
whether there is substantial information
indicating that: (1) The portions may be
significant, and (2) the species may be
in danger of extinction there or likely to
become so within the foreseeable future.
In practice, a key part of this analysis is
whether the threats are geographically
concentrated in some way. If the threats
to the species are essentially uniform
throughout its range, no portion is likely
to warrant further consideration.
Moreover, if any concentration of
threats applies only to portions of the
species’ range that clearly would not
meet the biologically based definition of
“significant” (i.e., the loss of that
portion clearly would not reasonably be
expected to increase the vulnerability to
extinction of the entire species to the
point that the species would then be in
danger of extinction), such portions will
not warrant further consideration.
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If we identify portions that warrant
further consideration, we then
determine whether the species is
threatened or endangered in these
portions of its range. Depending on the
biology of the species, its range, and the
threats it faces, it might be more
efficient for us to address either the
“significant”” question first, or the status
question first. Thus, if we determine
that a portion of the range is not
“significant,” we do not need to
determine whether the species is in
endangered or threatened there; if we
determine that the species is not
endangered or threatened in a portion of
its range, we do not need to determine
if that portion is ““significant.”

Applying the process described above
for determining whether a species is
threatened or endangered in a
significant portion of its range, we
consider status first to determine if any
threats or potential threats acting
individually or collectively threaten or
endanger the species in a portion of its
range. We have analyzed the threats to
the degree possible, and determined
they are essentially uniform throughout
both species’ ranges.

There is no information to suggest
that any portion of the ranges of either
species contributes more significantly to
species than any other portion of their
ranges. There is no information to
suggest that any portion of their ranges
is of better quality than any other
portion, or that any portion includes
important concentrations of certain
types of habitat that are necessary for
the species to carry out its life-history
functions. As a result, we conclude that
there is no information that a particular
portion of the Nueces River or plateau
shiners’ range warrants further
consideration as threatened or
endangered.

Conclusion of 12-Month Finding

We do not find the Nueces River
shiner or plateau shiner to be in danger
of extinction now, nor is either species
likely to become endangered within the
foreseeable future throughout all or a

significant portion of their range.
Therefore, listing either species as
threatened or endangered under the Act
is not warranted at this time.

We request that you submit any new
information concerning the status of, or
threats to, the species to our Austin
Ecological Services Field Office (see
ADDRESSES section) whenever it
becomes available. New information
will help us monitor the Nueces River
and plateau shiners and encourage their
conservation. If an emergency situation
develops for the Nueces River shiner,
plateau shiner, or any other species, we
will act to provide immediate
protection.

Distinct Vertebrate Population Segment

Under the Service’s Policy Regarding
the Recognition of Distinct Vertebrate
Population Segments Under the
Endangered Species Act (61 FR 4722,
February 7, 1996), three elements are
considered in the decision concerning
the establishment and classification of a
possible DPS. These are applied
similarly for additions to or removal
from the Federal List of Endangered and
Threatened Wildlife. These elements
include:

(1) The discreteness of a population in
relation to the remainder of the species
to which it belongs;

(2) The significance of the population
segment to the species to which it
belongs; and

(3) The population segment’s
conservation status in relation to the
Act’s standards for listing, delisting, or
reclassification (i.e., is the population
segment endangered or threatened).

Discreteness

Under the DPS policy, a population
segment of a vertebrate taxon may be
considered discrete if it satisfies either
one of the following conditions:

(1) It is markedly separated from other
populations of the same taxon as a
consequence of physical, physiological,
ecological, or behavioral factors.
Quantitative measures of genetic or

morphological discontinuity may
provide evidence of this separation.

(2) It is delimited by international
governmental boundaries within which
differences in control of exploitation,
management of habitat, conservation
status, or regulatory mechanisms exist
that are significant in light of section
4(a)(1)(D) of the Act.

We determine, based on a review of
the best available information, that
neither the Nueces River shiner nor the
plateau shiner meet the discreteness
conditions of the 1996 DPS policy.
Neither species has populations that are
known to be markedly separate from
other populations of the same taxon, nor
does either species have populations
delimited by international governmental
boundaries. Therefore, these population
segments do not qualify as a DPS under
our policy and are not listable entities
under the Act.

The DPS policy is clear that
significance is analyzed only when a
population segment has been identified
as discrete. Because no population
segment met the discreteness element
for either the Nueces River or plateau
shiners, neither species qualifies as a
DPS under the Service’s DPS policy.
Therefore, we will not conduct an
evaluation of significance.
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ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

Adoption of Recommendations

AGENCY: Administrative Conference of
the United States.

ACTION: Notice.

SUMMARY: The Administrative
Conference of the United States adopted
four recommendations at its Fifty-fourth
Plenary Session. The appended
recommendations address electronic
rulemaking, rulemaking comments,
contractor ethics, and video hearings.
FOR FURTHER INFORMATION CONTACT: For
Recommendation 2011-1, Emily
Schleicher Bremer, Attorney Advisor;
for Recommendations 2011-2 and
2011-3, Reeve Bull, Attorney Advisor;
and for Recommendation 2011—4,
Funmi Olorunnipa, Attorney Advisor.
For all four recommendations the
address and phone number is:
Administrative Conference of the
United States, Suite 706 South, 1120
20th Street, NW., Washington, DC
20036; Telephone 202-480-2080.
SUPPLEMENTARY INFORMATION: The
Administrative Conference Act, 5 U.S.C.
591-596, established the Administrative
Conference of the United States. The
Conference studies the efficiency,
adequacy, and fairness of the
administrative procedures used by
Federal agencies and makes
recommendations for improvements to
agencies, the President, Congress, and
the Judicial Conference of the United
States (5 U.S.C. 594(1)). For further
information about the Conference and
its activities, see http://www.acus.gov.
At its Fifty-fourth Plenary Session,
held June 16-17, 2011, the Assembly of
the Conference adopted four
recommendations. Recommendation
2011-1, “Legal Considerations in
e-Rulemaking,” provides guidance on
issues that have arisen in light of the
change from paper to electronic
rulemaking procedures. It recommends

that agencies (1) consider using content
analysis software to reduce the need for
agency staff to spend time reading
identical or nearly identical comments,
(2) provide timely, online access to all
studies and reports upon which they
rely, (3) implement appropriate
procedures for the handling of
confidential, trade secret, or other
protected information, (4) consider the
potential need to revise Privacy Act
notices and recordkeeping schedules to
accommodate e-Rulemaking, and (5)
replace paper files with electronic
records in the rulemaking docket and in
the record for appellate review.

Recommendation 2011-2,
“Rulemaking Comments,” recognizes
innovations in the commenting process
that could promote public participation
and improve rulemaking outcomes. The
recommendation encourages agencies
(1) to provide public guidance on how
to submit effective comments, (2) to
leave comment periods open for
sufficient periods, generally at least 60
days for significant regulatory actions
and 30 days for other rulemakings, (3)
to post comments received online
within a specified period after
submission, (4) to announce policies for
anonymous and late-filed comments,
and (5) to consider when reply and
supplemental comment periods are
useful.

Recommendation 2011-3,
“Compliance Standards for Government
Contractor Employees—Personal
Conflicts of Interest and Use of Certain
Non-Public Information” responds to
agencies’ need to protect integrity and
the public interest when they rely on
contractors. The Conference
recommends that the Federal
Acquisition Regulatory Council provide
model language for agency contracting
officers to use when negotiating or
administering contracts that pose
particular risks that employees of
contractors could have personal
conflicts of interest or could misuse
non-public information.

Recommendation 20114, “Agency
Use of Video Hearings: Best Practices
and Possibilities for Expansion,”
encourages agencies, especially those
with a high volume of cases, to consider
the use of video teleconferencing
technology for hearings and other
administrative proceedings. The
recommendation sets forth factors
agencies should consider when deciding

whether to use video teleconferencing
and best practices for the
implementation of this technology.

The Appendix (below) sets forth the
full text of these four recommendations.
The Conference will transmit them to
affected agencies, to appropriate
committees of the United States
Congress, and (in the case of 2011-1) to
the Judicial Conference of the United
States. The recommendations are not
binding, so the relevant agencies, the
Congress and the courts will make
decisions on their implementation.

The Conference based these
recommendations on research reports
that it has posted at: http://
www.acus.gov/events/54th-plenary-
session/. The transcript of the Plenary
Session is available at the same web
address.

Dated: August 4, 2011.
Paul R. Verkuil,
Chairman.

Appendix—Recommendations of the
Administrative Conference of the
United States

Administrative Conference Recommendation
2011-1

Legal Considerations in e-Rulemaking

Adopted June 16, 2011

Agencies are increasingly turning to
e-Rulemaking to conduct and improve
regulatory proceedings. “E-Rulemaking’” has
been defined as “the use of digital
technologies in the development and
implementation of regulations” 1 before or
during the informal rulemaking process, i.e.,
notice-and-comment rulemaking under the
Administrative Procedure Act (APA). It may
include many types of activities, such as
posting notices of proposed and final
rulemakings, sharing supporting materials,
accepting public comments, managing the
rulemaking record in electronic dockets, and
hosting public meetings online or using
social media, blogs, and other web
applications to promote public awareness of
and participation in regulatory proceedings.

A system that brings several of these
activities together is operated by the
eRulemaking program management office
(PMO), which is housed at the
Environmental Protection Agency and
funded by contributions from partner Federal
agencies. This program contains two
components: Regulations.gov, which is a
public Web site where members of the public

1Cary Coglianese, E-Rulemaking: Information
Technology and the Regulatory Process at 2 (2004)
(working paper), http://Isr.nellco.org/upenn_wps/
108.


http://lsr.nellco.org/upenn_wps/108
http://lsr.nellco.org/upenn_wps/108
http://www.acus.gov
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can view and comment on regulatory
proposals, and the Federal Docket
Management System (FDMS), which includes
FDMS.gov, a restricted-access Web site
agency staff can use to manage their internal
files and the publicly accessible content on
Regulations.gov. According to the Office of
Management and Budget, FDMS ““provides

* * * better internal docket management
functionality and the ability to publicly post
all relevant documents on regulations.gov
(e.g., Federal Register documents, proposed
rules, notices, supporting analyses, and
public comments).”” 2 Electronic docketing
also provides significant costs savings to the
Federal government, while enabling agencies
to make proposed and final regulations,
supplemental materials, and public
comments widely available to the public.
These incentives and the statutory prompt of
the E-Government Act of 2002, which
required agencies to post rules online, accept
electronic comments on rules, and keep
electronic rulemaking dockets,3 have helped
ensure that over 90% of agencies post
regulatory material on Regulations.gov.4

Federal regulators, looking to embrace the
benefits of e-Rulemaking, face uncertainty
about how established legal requirements
apply to the web. This uncertainty arises
because the APA, enacted in 1946, still
provides the basic framework for notice-and-
comment rulemaking. While this framework
has gone largely unchanged, the
technological landscape has evolved
dramatically.

The Conference has therefore examined
some of the legal issues agencies face in e-
Rulemaking and this recommendation
provides guidance on these issues. The
Conference has examined the following
issues:

o Processing large numbers of similar or
identical comments. The Conference has
considered whether agencies have a legal
obligation to ensure that a person reads every
individual comment received, even when
comment-processing software reports that
multiple comments are identical or nearly
identical.

e Preventing the publication of
inappropriate or protected information. The
Conference has considered whether agencies
have a legal obligation to prevent the
publication of certain types of information
that may be included in comments submitted
in e-Rulemaking.

2 Office of Mgmt. & Budget, Executive Office of
the President, FY 2009 Report to Congress on the
Implementation of the E-Government Act of 2002,
at 10 (2009), http://www.whitehouse.gov/sites/
default/files/omb/assets/egov_docs/2009_egov_
report.pdf.

3 See Public Law 107-347 § 206.

4Improving Electronic Dockets on
Regulations.gov and the Federal Docket
Management System: Best Practices for Federal
Agencies, p. D-1 (Nov. 30, 2010), http://
www.regulations.gov/exchange/sites/default/files/
doc_files/20101130_eRule_Best Practices_
Document rev.pdf. Some agencies rely on their own
electronic docketing systems, such as the Federal
Trade Commission (which uses a system called
CommentWorks) and the Federal Communications
Commission, which has its own electronic
comment filing system (http://fjallfoss.fcc.gov/
ecfs/).

e Efficiently compiling and maintaining a
complete rulemaking docket. The Conference
has considered issues related to the
maintenance of rulemaking dockets in
electronic form, including whether an agency
is obliged to retain paper copies of comments
once they are scanned to electronic format
and how an agency that maintains its
comments files electronically should handle
comments that cannot easily be reduced to
electronic form, such as physical objects.

e Preparing an electronic administrative
record for judicial review. The Conference
has considered issues regarding the record on
review in e-Rulemaking proceedings.

This recommendation seeks to provide all
agencies, including those that do not
participate in Regulations.gov, with guidance
to navigate some of the issues they may face
in e-Rulemaking.5 With respect to the issues
addressed in this recommendation, the APA
contains sufficient flexibility to support e-
Rulemaking and does not need to be
amended for these purposes at the present
time. Although the primary goal of this
recommendation is to dispel some of the
legal uncertainty agencies face in e-
Rulemaking, where the Conference finds that
a practice is not only legally defensible, but
also sound policy, it recommends that
agencies use it. It bears noting, however, that
agencies may face other legal issues in e-
Rulemaking, particularly when using wikis,
blogs, or similar technological approaches to
solicit public views, that are not addressed in
this recommendation. Such issues, and other
broad issues not addressed herein, are
beyond the scope of this recommendation,
but warrant further study.®

Recommendation

Considering Comments

1. Given the APA’s flexibility, agencies
should:

(a) Consider whether, in light of their
comment volume, they could save substantial
time and effort by using reliable comment
analysis software to organize and review
public comments.

(1) While 5 U.S.C. 553 requires agencies to
consider all comments received, it does not
require agencies to ensure that a person reads
each one of multiple identical or nearly
identical comments.

(2) Agencies should also work together and
with the eRulemaking program management
office (PMO), to share experiences and best
practices with regard to the use of such
software.

5 This report follows up on previous work of the
Administrative Conference. On October 19, 1995,
Professor Henry H. Perritt, Jr. delivered a report
entitled “Electronic Dockets: Use of Information
Technology in Rulemaking and Adjudication.”
Although never published, the Perritt Report
continues to be a helpful resource and is available
at: http://www.kentlaw.edu/faculty/rstaudt/classes/
oldclasses/internetlaw/casebook/electronic
_dockets.htm.

6 The Conference has a concurrent
recommendation which focuses on issues relating
to the comments phase of the notice-and-comment
process independent of the innovations introduced
by e-Rulemaking. See Administrative Conference of
the United States, Recommendation 20112,
Rulemaking Comments.

(b) Work with the eRulemaking PMO and
its interagency counterparts to explore
providing a method, including for members
of public, for flagging inappropriate or
protected content, and for taking appropriate
action thereon.

(c) Work with the eRulemaking PMO and
its interagency counterparts to explore
mechanisms to allow a commenter to
indicate prior to or upon submittal that a
comment filed on Regulations.gov contains
confidential or trade secret information.

(d) Confirm they have procedures in place
to review comments identified as containing
confidential or trade secret information.
Agencies should determine how such
information should be handled, in
accordance with applicable law.

Assessing Privacy Concerns

2. Agencies should assess whether the
Federal Docket Management System (FDMS)
System of Records Notice provides sufficient
Privacy Act compliance for their uses of
Regulations.gov. This could include working
with the eRulemaking PMO to consider
whether changes to the FDMS System of
Records Notice are warranted.

Maintaining Rulemaking Dockets in
Electronic Form

3. The APA provides agencies flexibility to
use electronic records in lieu of paper
records. Additionally, the National Archives
and Records Administration has determined
that agencies are not otherwise legally
required, at least under certain
circumstances, to retain paper copies of
comments properly scanned and included in
an approved electronic recordkeeping
system. The circumstances under which such
destruction is permitted are governed by each
agency’s records schedules. Agencies should
examine their record schedules and maintain
electronic records in lieu of paper records as
appropriate.

4. To facilitate the comment process,
agencies should include in a publicly
available electronic docket of a rulemaking
proposal all studies and reports on which the
proposal for rulemaking draws, as soon as
practicable, except to the extent that they
would be protected from disclosure in
response to an appropriate Freedom of
Information Act request.”

5. Agencies should include in the
electronic docket a descriptive entry or
photograph for all physical objects received
during the comment period.

Providing Rulemaking Records to Courts for
Judicial Review

6. In judicial actions involving review of
agency regulations, agencies should work
with parties and courts early in litigation to
provide electronic copies of the rulemaking
record in lieu of paper copies, particularly
where the record is of substantial size. Courts
should continue their efforts to embrace
electronic filing and minimize requirements
to file paper copies of rulemaking records.

7 See also Exec. Order No. 13,563, § 2(b), 76 FR
3,821 (Jan. 18, 2011) (requiring agencies to provide
timely online access to “relevant scientific and
technical findings” in the rulemaking docket on
regulations.gov).


http://www.regulations.gov/exchange/sites/default/files/doc_files/20101130_eRule_Best_Practices_Document_rev.pdf
http://www.regulations.gov/exchange/sites/default/files/doc_files/20101130_eRule_Best_Practices_Document_rev.pdf
http://www.regulations.gov/exchange/sites/default/files/doc_files/20101130_eRule_Best_Practices_Document_rev.pdf
http://www.regulations.gov/exchange/sites/default/files/doc_files/20101130_eRule_Best_Practices_Document_rev.pdf
http://www.kentlaw.edu/faculty/rstaudt/classes/oldclasses/internetlaw/casebook/electronic_dockets.htm
http://www.kentlaw.edu/faculty/rstaudt/classes/oldclasses/internetlaw/casebook/electronic_dockets.htm
http://www.kentlaw.edu/faculty/rstaudt/classes/oldclasses/internetlaw/casebook/electronic_dockets.htm
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The Judicial Conference should consider
steps to facilitate these efforts.

Complying With Recordkeeping
Requirements in e-Rulemaking

7. In implementing their responsibilities
under the Federal Records Act, agencies
should ensure their records schedules
include records generated during e-
Rulemaking.

Administrative Conference Recommendation
2011-2

Rulemaking Comments

Adopted June 16, 2011

One of the primary innovations associated
with the Administrative Procedure Act
(“APA”) was its implementation of a
comment period in which agencies solicit the
views of interested members of the public on
proposed rules.? The procedure created by
the APA has come to be called “notice-and-
comment rulemaking,” and comments have
become an integral part of the overall
rulemaking process.

In a December 2006 report titled “Interim
Report on the Administrative Law, Process
and Procedure Project for the 21st Century,’
the Subcommittee on Commercial and
Administrative Law of the United States
House of Representatives’ Committee on the
Judiciary identified a number of questions
related to rulemaking comments as areas of
possible study by the Administrative
Conference.2 These questions include:

e Should there be a required, or at least
recommended, minimum length for a
comment period?

e Should agencies immediately make
comments publicly available? Should they
permit a “reply comment” period?

e Must agencies reply to all comments,
even if they take no further action on a rule
for years? Do comments eventually become
sufficiently “stale” that they could not
support a final rule without further
comment?

e Under what circumstances should an
agency be permitted to keep comments
confidential and/or anonymous?

o What effects do comments actually have
on agency rules?

The Conference has studied these
questions and other, related issues
concerning the “comment” portion of the
notice-and-comment rulemaking process.
The Conference also has a concurrent
recommendation that deals with separate
matters, focusing specifically on legal issues
implicated by the rise of e-rulemaking. See
Administrative Conference of the United
States, Recommendation 2011-1, Legal
Considerations in e-Rulemaking.

The Conference believes that the comment
process established by the APA is

5

15 U.S.C. 553; see also Antonin Scalia, Judicial
Deference to Administrative Interpretations of Law,
1989 Duke L.J. 511, 514 (1989) (describing the
“notice-and-comment procedures for rulemaking”
under the APA as “probably the most significant
innovation of the legislation”).

2 Subcomm. on Commercial & Admin. Law of the
Comm. on the Judiciary, 109th Cong., Interim Rep.
on the Admin. Law, Process and Procedure Project
for the 21st Century at 3—5 (Comm. Print 2006).

fundamentally sound. Nevertheless, certain
innovations in the commenting process could
allow that process to promote public
participation and improve rulemaking
outcomes more effectively. In this light, the
Conference seeks to highlight a series of “best
practices” designed to increase the
opportunities for public participation and
enhance the quality of information received
in the commenting process. The Conference
recognizes that different agencies have
different approaches to rulemaking and
therefore recommends that individual
agencies decide whether and how to
implement the best practices addressed.

In identifying these best practices, the
Conference does not intend to suggest that it
has exhausted the potential innovations in
the commenting process. Individual agencies
and the Conference itself should conduct
further empirical analysis of notice-and-
comment rulemaking, should study the
effects of the proposed recommendations to
the extent they are implemented, and should
adjust and build upon the proposed
processes as appropriate.

Recommendation

1. To promote optimal public participation
and enhance the usefulness of public
comments, the eRulemaking Project
Management Office should consider
publishing a document explaining what
types of comments are most beneficial and
listing best practices for parties submitting
comments. Individual agencies may publish
supplements to the common document
describing the qualities of effective
comments. Once developed, these documents
should be made publicly available by posting
on the agency Web site, Regulations.gov, and
any other venue that will promote
widespread availability of the information.

2. Agencies should set comment periods
that consider the competing interests of
promoting optimal public participation while
ensuring that the rulemaking is conducted
efficiently. As a general matter, for
“[slignificant regulatory action[s]” as defined
in Executive Order 12,866, agencies should
use a comment period of at least 60 days. For
all other rulemakings, they should generally
use a comment period of at least 30 days.
When agencies, in appropriate
circumstances, set shorter comment periods,
they are encouraged to provide an
appropriate explanation for doing so.3

3. Agencies should adopt stated policies of
posting public comments to the Internet
within a specified period after submission.
Agencies should post all electronically
submitted comments on the Internet and

3 See also Administrative Conference of the

United States, Recommendation 93—4, Improving
the Environment for Agency Rulemaking (1993)
(“Congress should consider amending section 553
of the APA to * * * [s]pecify a comment period of
‘no fewer than 30 days.’”’); Exec. Order No. 13,563,
76 FR 3,821, 3,821-22 (Jan. 18, 2011) (“To the
extent feasible and permitted by law, each agency
shall afford the public a meaningful opportunity to
comment through the Internet on any proposed
regulation, with a comment period that should
generally be at least 60 days.”).

should also scan and post all comments
submitted in paper format.*

4. The eRulemaking Project Management
Office and individual agencies should
establish and publish policies regarding the
submission of anonymous comments.

5. Agencies should adopt and publish
policies on late comments and should apply
those policies consistently within each
rulemaking. Agencies should determine
whether or not they will accept late
submissions in a given rulemaking and
should announce the policy both in publicly
accessible forums (e.g., the agency’s Web site,
Regulations.gov) and in individual Federal
Register notices including requests for
comments. The agency may make clear that
late comments are disfavored and will only
be considered to the extent practicable.5

6. Where appropriate, agencies should
make use of reply comment periods or other
opportunities for receiving public input on
submitted comments, after all comments
have been posted. An opportunity for public
input on submitted comments can entail a
reply period for written comments on
submitted comments, an oral hearing, or
some other means for input on comments
received.®

7. Although agencies should not
automatically deem rulemaking comments to
have become stale after any fixed period of
time, agencies should closely monitor their
rulemaking dockets, and, where an agency
believes the circumstances surrounding the
rulemaking have materially changed or the
rulemaking record has otherwise become
stale, consider the use of available

4 See also Office of Information & Regulatory
Affairs, Memorandum for the President’s
Management Council on Increasing Openness in the
Rulemaking Process—Improving Electronic Dockets
at 2 (May 28, 2010) (“OMB expects agencies to post
public comments and public submissions to the
electronic docket on Regulations.gov in a timely
manner, regardless of whether they were received
via postal mail, email, facsimile, or web form
documents submitted directly via
Regulations.gov.”).

5 See, e.g., Highway-Rail Grade Crossing; Safe
Clearance, 76 Fed. Reg. 5,120, 5,121 (Jan. 28, 2011)
(Department of Transportation notice of proposed
rulemaking announcing that “[clomments received
after the comment closing date will be included in
the DOCKET, and we will consider late comments
to the extent practicable”).

6 See also Administrative Conference of the
United States, Recommendation 76-3, Procedures
in Addition to Notice & the Opportunity for
Comment in Informal Rulemaking (1976)
(recommending a second comment period in
proceedings in which comments or the agency’s
responses thereto “present new and important
issues or serious conflicts of data’); Administrative
Conference of the United States, Recommendation
72-5, Procedures for the Adoption of Rules of
General Applicability (1972) (recommending that
agencies consider providing an “opportunity for
parties to comment on each other’s oral or written
submissions); Office of Information & Regulatory
Affairs, Memorandum for the Heads of Executive
Departments and Agencies, and of Independent
Regulatory Agencies, on Executive Order 13,563,
M-11-10, at 2 (Feb. 2, 2011) (‘“[Executive Order
13,563] seeks to increase participation in the
regulatory process by allowing interested parties the
opportunity to react to (and benefit from) the
comments, arguments, and information of others
during the rulemaking process itself.”).
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mechanisms such as supplemental notices of
proposed rulemaking to refresh the
rulemaking record.

Administrative Conference Recommendation
2011-3

Compliance Standards for Government
Contractor Employees—Personal Conflicts of
Interest and Use of Certain Non-Public
Information

Adopted June 17, 2011

The Conference believes that it is
important to ensure that services provided by
government contractors—particularly those
services that are similar to those performed
by government employees—are performed
with integrity and that the public interest is
protected. In that light, the Conference
recommends that the Federal Acquisition
Regulatory Council (“FAR Council”)
promulgate model language in the Federal
Acquisition Regulation (“FAR”)1 for agency
contracting officers to use when negotiating
or administering contracts that pose
particular risks of government contractor
employee personal conflicts of interest or
misuse of non-public information. In order to
ensure that, in its effort to protect the public
interest, this recommendation does not create
excessive compliance burdens for contractors
or unnecessary monitoring costs for agencies,
the Conference is limiting its
recommendation to those areas that it has
identified as the top priorities—contractor
employees who perform certain activities
identified as posing a high risk of personal
conflicts of interest or misuse of non-public
information.

Background

In recent years, the Federal government has
increasingly relied upon private contractors
to perform services previously provided in-
house by civil servants.2 Despite this
expansion in the use of government
contractors, there continues to be a
substantial disparity between the ethics rules
regulating government employees and those
applicable to government contractor

1The FAR is a set of uniform policies and
procedures that all executive agencies must use in
procurements from sources outside of the
government. 48 CFR 1.101. All executive agencies
must comply with the FAR when purchasing from
contractors, though individual agencies can also
adopt agency-specific supplements to the FAR by
regulation or provide additional requirements in
individual contracts. See, e.g., 48 CFR ch. 2
(Defense Federal Acquisition Regulation
Supplement for the Department of Defense). The
FAR Council consists of the Administrator for
Federal Procurement Policy, the Secretary of
Defense, the Administrator of National Aeronautics
and Space, and the Administrator of General
Services. See 41 U.S.C. 1102, 1302.

2 Specifically, Federal spending on service
contracts increased by 85% in inflation adjusted
dollars between 1983 and 2007. Kathleen Clark,
Ethics for an Outsourced Government Table 3
(forthcoming), available at http://www.acus.gov/
research/the-conference-current-projects/
government-contractor-ethics. Over the same
period, the number of executive branch employees
declined by 18%. Id. In this light, the relative
significance of the contractor workforce vis-a-vis
the Federal employee workforce has increased
substantially in the last few decades.

employees. Whereas an array of statutes and
regulations creates an extensive ethics regime
for government employees, the rules
currently applicable to contractor employees
vary significantly by agency.

Government employees are subject to
various statutes and regulations that create a
comprehensive ethics regime governing,
among other things, their financial interests,
use of government resources, outside
activities, and activities in which they may
engage after leaving government.3 By
contrast, the compliance standards
applicable to contractor employees are much
less comprehensive and can vary
significantly from contract to contract. A
handful of statutes apply to contractor
employees and prohibit their offering bribes
or illegal gratuities,* serving as foreign
agents,5 disclosing procurement
information,® or offering or receiving
kickbacks.” The FAR requires contracting
officers to identify organizational conflicts of
interest (in which the contractor has a
corporate interest that may bias its judgment
or the advice it provides to the government)
and either address or waive such conflicts.®
The FAR also requires that contracting firms
that have entered into one or more
government contracts valued in excess of $5
million and requiring 120 days or more to
perform have in place “codes of business
ethics and conduct.”” ® A handful of agencies
have adopted ethics regulations
supplementing the FAR,10 and still other
agencies impose additional ethics
requirements by contract.1?

Finally, certain contracting firms, most
notably some performing work for the

31d. at 7.

418 U.S.C. 201(b)—(c).

51d. §219.

641 U.S.C. §2102.

71d. §§ 8701-07 (prohibiting kickbacks to
contractors, subcontractors, and their employees).

848 CFR 9.500 et seq. The FAR provision applies
only to organizational conflicts of interest, wherein
the firm itself possesses such business interests, and
not to personal conflicts of interest, wherein one of
the firm’s employees has a business or financial
interest that could influence his or her
decisionmaking in performing a contract.

9]1d. §§3.1000-04. These codes must ensure that
the firm has adequate systems for detecting,
preventing, and reporting illegal conduct and
violations of the civil False Claims Act and that it
“[o]therwise promote[s] an organizational culture
that encourages ethical conduct.” Id. § 52.203-13.
The FAR does not dictate, however, what types of
potential ethical misconduct the internal corporate
codes must address.

10 Agencies that have adopted ethics regimes
supplementing those contained in the FAR include
the Department of Energy, Department of Health
and Human Services, Department of the Treasury,
Environmental Protection Agency, Nuclear
Regulatory Commission, and United States Agency
for International Development. Clark, supra note 2,
Table VII These supplemental regimes are not
comprehensive, however, and generally apply only
to specific types of contracts. By contrast, the
Federal Deposit Insurance Corporation, though it is
not covered by the FAR, has implemented a
comprehensive ethics system that applies to all of
its contractor employees. Id.; see also 12 CFR 366.0
et seq.

11 See, e.g., USAID Acquisition Regulation 148,
available at http://www.usaid.gov/policy/ads/300/
aidar.pdf.

Department of Defense, have voluntarily
adopted internal ethics codes, some of which
provide fairly detailed rules relating to such
important ethical issues as personal conflicts
of interest, confidentiality, gifts and
gratuities, protection of government property,
and other major ethical areas, and that
establish internal disciplinary processes for
employee violations of such codes.12
Nevertheless, the corporate codes do not
generally require that unethical conduct that
is not otherwise illegal or unlawful be
reported to the contracting agency.13
Furthermore, though the corporate codes
provide certain protections for the
government,14 they generally only require
contractor employees to protect against
personal conflicts with their employer’s
interest rather than the government’s
interest.15 Finally, many contractors
(particularly those outside of the defense
setting) do not have internal ethics codes.

Scope of the Problem

By dint of their work for and as part of the
government, contractors performing certain
services, particularly those that can influence
government decisions or have access to non-
public information, are in a position of
public trust and responsibility for the
protection of public resources, as is the
government itself. It is therefore critical that
their employees behave with the same high
degree of integrity as government employees
and do not exploit positions of public trust
for improper personal gain. Whether or not
there is any widespread pattern of ethical
abuses, the existence of significant ethical
risks can erode public confidence in the
government procurement process and in the
government itself. Accordingly, it is entirely
appropriate to hold those contractors and
their employees to a high ethical standard of
conduct.

12 See generally Def. Indus. Initiative on Bus.
Ethics & Conduct, Public Accountability Report
(2009), available at http://www.dii.org/files/annual-
report-2008.pdf. Many of the most extensive
internal codes are implemented by companies that
are members of the Defense Industry Initiative
(“DII”’), which includes 95 defense contractors that
agree to implement such ethics codes and comply
with certain values in maintaining an ethical
workplace. Contractor employees can be
disciplined internally for violating their company’s
ethics code, and companies commit to disclose
violations of the law and “instances of significant
employee misconduct” to the contracting agency.
Id. at 49.

13 See id. at 49-50 (contractors are only required
to report those violations covered by FAR §52.203—
13).

14 See id. at 33 (noting that DII member company
codes require them to protect government property).
15 See id. at 34 (“Employees are prohibited from
having personal, business, or financial interests that
are incompatible with their responsibility to their

employer.”); see also U.S. Gov’t Accountability
Office, GAO-08-169, Additional Personal Conflict
of Interest Safeguards Needed for Certain DOD
Contractor Employees 3 (2008) (“Most of the
contractor firms have policies requiring their
employees to avoid a range of potential interests—
such as owning stock in competitors—that conflict
with the firm’s interest. However, only three of
these contractors’ policies directly require their
employees to disclose potential personal conflicts
of interest with respect to their work at DOD so they
can be screened and mitigated by the firms.”).


http://www.acus.gov/research/the-conference-current-projects/government-contractor-ethics
http://www.acus.gov/research/the-conference-current-projects/government-contractor-ethics
http://www.acus.gov/research/the-conference-current-projects/government-contractor-ethics
http://www.usaid.gov/policy/ads/300/aidar.pdf
http://www.usaid.gov/policy/ads/300/aidar.pdf
http://www.dii.org/files/annual-report-2008.pdf
http://www.dii.org/files/annual-report-2008.pdf
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As noted above, a significant disparity
currently exists between the ethical
standards applicable to government
employees, which are comprehensive and
consist predominantly of specific rules, and
those applicable to contractor employees,
which are largely developed and applied on
an ad hoc basis and involve significantly
vaguer standards.1® Many contractors have
undertaken laudable efforts to promote a
culture of compliance through the
implementation of company-specific ethics
standards,? but not every contractor has
such internal standards. The Conference
believes that adoption of contractor ethics
standards applicable to certain high-risk
activities would protect the public interest
and promote integrity in government
contracting. In addition, the Conference aims
to promote public confidence in the system
of government contracting and in the
integrity of the government.

Of course, the mere existence of a disparity
between government employee and
contractor ethics standards is not itself
conclusive evidence that contractor
employee ethics standards should be
expanded. Indeed, simply applying the rules
governing the ethics of government
employees (particularly those dealing with
financial disclosures to guard against
personal conflicts of interest) directly to
contractors could create excessive and
unnecessary compliance burdens for
contractors and monitoring costs for
agencies.18 To address this concern, the
Conference has focused on the most
significant ethical risks that arise in
government contracts as well as the activities
most likely to implicate those risks.
Specifically, the Conference has identified
contractor employees’ personal conflicts of
interest and use of non-public information as
two areas calling for greater measures to
prevent misconduct. Of course, those are not
necessarily the only risks in the current
system, and individual agencies have chosen
or may hereafter choose to impose ethics
requirements in other areas as well. The

16 There are pending FAR rules relating to
protection of non-public information, 76 FR 23,236
(Apr. 26, 2011), and preventing personal conflicts
of interest for contractor employees performing
acquisition activities closely related to inherently
governmental functions, 74 FR 58,584 (Nov. 13,
2009), but these proposed rules are not yet adopted
and also cover only some of the topics addressed
in this recommendation.

17 See generally Def. Indus. Initiative on Bus.
Ethics & Conduct, supra note 12.

18 Report of the Acquisition Advisory Panel 418
(Jan. 2007). Various agencies have extended certain
aspects of the ethics standards applicable to
government employees to contractor employees,
see, e.g., 12 CFR 366.0 et seq. (FDIC contractor
regulations), and their decision to do so has not
necessarily created excessive compliance or
monitoring costs. Nevertheless, extending all
government employee ethics rules to all contractor
employees serving all agencies, without
consideration of the specific ethical risks presented,
would likely impose costs that are excessive in
relation to the benefits received. Accordingly, the
Conference believes that the FAR Council and
individual agencies should proceed carefully in
ensuring that any expansion of the current ethics
regime is cost-effective, while at the same time
protecting the government’s interests.

Conference, however, believes those two
identified areas warrant more comprehensive
measures to prevent misconduct. The
Conference believes those two identified
areas call for ethics standards, although
agencies should be mindful of risks requiring
more particularized treatment that may be
present in their specific contexts.

Personal Conflicts of Interest and Misuse of
Certain Non-Public Information

The most common ethical risks currently
addressed in specific agency supplements to
the FAR (as well as in contractors’ own
internal codes of conduct) include personal
conflicts of interest, gifts, misuse of
government property, and misuse of non-
public information.?® Of these major ethical
risks, existing criminal laws regulate
contractors’ offering or receipt of gifts and
misuse of government property. With respect
to gifts, criminal bribery laws would prohibit
a contractor employee’s offering anything of
value to a Federal employee to obtain
favorable treatment,2° and the Anti-Kickback
Act would prohibit a contractor employee
from accepting gifts from a potential sub-
contractor or other party that are aimed at
improperly obtaining favorable treatment
under the contract.2? With respect to misuse
of property, traditional criminal laws against
larceny and embezzlement would prohibit a
contractor employee’s misappropriating
public property, and Federal criminal law
prohibits a contractor employee’s misusing or
abusing government property.22

On the other hand, a contractor employee
is less likely to face sanctions under existing
laws if he or she acts despite a personal
conflict of interest or exploits non-public
information for personal gain. Though the
Anti-Kickback Act would prevent a
contractor employee’s directing business to a
third party in exchange for an actual
payment,23 nothing under current law would
prevent a contractor employee from directing
business towards a company in which he or
she owns stock (i.e., a personal conflict of
interest). Similarly, though insider trading
laws would apply if a contractor employee
bought securities based upon information
learned from government contracts,24
nothing under current law would prevent a

19 See id.; Kathleen Clark, supra note 2, Table VII;
Marilyn Glynn, Public Integrity & the Multi-Sector
Workforce, 52 Wayne L. Rev. 1433, 1436—38 (2006);
Def. Indus. Initiative on Bus. Ethics & Conduct,
supra note 12, at 29-60.

2018 U.S.C. 201(c).

2141 U.S.C. 8702. Of course, in light of the
severity of criminal sanctions, many instances of
misconduct are likely to go unpunished under the
current regime. For instance, resource constraints
may make it unlikely that a United States Attorney
would prosecute a contractor employee for
accepting a lavish meal from a prospective sub-
contractor. Nevertheless, the mere threat of criminal
prosecution may deter potential misconduct.

2218 U.S.C. 641; Morissette v. United States,

342 U.S. 246, 272 (1952). In addition, agencies often
stipulate by contract that government property may
not be used for personal benefit (e.g., a contractor
employee’s using government computers for
personal use). Glynn, supra note 19, at 1437.

2341 U.S.C. 8702.

24 Dirks v. Sec. Exch. Comm’n, 463 U.S. 646, 655
n.14 (1983); 17 CFR 240.10b5-2(b).

contractor employee from purchasing other
items, such as land that will appreciate upon
announcement of construction of a military
base, on the basis of information learned
while performing his or her contractual
duties.

In this light, various governmental entities
that have studied issues of contractor ethics
have singled out preventing personal
conflicts of interest and misuse of non-public
information as areas that need to be
strengthened.2? By focusing on these two
areas of risk, the Conference does not intend
to discourage agencies from adopting
additional ethics requirements regarding
procurement activities by regulations or
contract. Indeed, some agencies may choose
to adopt rules regulating ethical risks such as
contractor employee receipt of gifts or misuse
of property as an additional prophylactic
measure, notwithstanding the existence of
criminal penalties covering similar conduct.
Rather, the Conference believes that personal
conflicts of interest and protection of non-
public information are two areas for which
greater measures to prevent misconduct are
particularly appropriate, and it therefore
recommends targeted measures designed to
address those risks. The recommendation
would serve as a floor upon which agencies
could build and would not be intended to
deter adoption of a more expansive ethics
regime, either individually or through the
FAR Council, to the extent the agencies find
it appropriate.

“High Risk” Contracts

PCI-Risk Contracts: The Conference has
sought to identify those types of activities
most likely to create risks of personal

25 See, e.g., Preventing Personal Conflicts of
Interest for Contractor Employees Performing
Acquisition Functions, 74 FR 58,584, 58,588—89
(proposed Nov. 13, 2009) (setting forth proposed
FAR rules regulating personal conflicts of interest
and use of non-public information for private gain
in the case of contractors performing acquisition
activities closely related to inherently governmental
functions); Glynn, supra note 19, at 143637 (article
by general counsel of the Office of Government
Ethics recommending, inter alia, extending ethics
rules to include contractor employee conflicts of
interest and misuse of non-public information); U.S.
Gov’t Accountability Office, supra note 15, at 31
(“We recommend * * * personal conflict of
interest contract clause safeguards for defense
contractor employees that are similar to those
required for DOD’s Federal employees.”); U.S. Gov’t
Accountability Office, GAO-10-693, Stronger
Safeguards Needed for Contractor Access to
Sensitive Information 30 (2010) (recommending
that the FAR Council provide guidance on the use
of non-disclosure agreements as a condition to
contractors’ accessing sensitive information and on
“establishing a requirement for prompt notification
to appropriate agency officials of a contractor’s
unauthorized disclosure or misuse of sensitive
information”); Office of Gov’t Ethics, Report to the
President & to Congressional Committees on the
Conflict of Interest Laws Relating to Executive
Branch Employment 38-39 (2006) (noting
“expressions of concern” the Office has received
regarding personal conflicts of interest and
highlighting the possibility of agencies’ including
contract clauses to deal with such issues); Report
of the Acquisition Advisory Panel, supra note 18,
at 423-25 (concluding that additional safeguards
were necessary in order to protect against contractor
employee personal conflicts of interest and misuse
of confidential or proprietary information).
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conflicts of interest, situations in which a
contractor employee may have some interest
that may bias his or her judgment. Several
statutes and regulations prohibit contractors
from performing “inherently governmental
functions,” which are defined as functions
“so intimately related to the public interest”
as to require performance by government
employees.26 The FAR also contains a list of
activities that “approach” being classified as
“inherently governmental functions.” 27 As a
recent proposed policy letter from the Office
of Federal Procurement Policy recognizes,
contractors performing activities that are
similar to “inherently governmental
functions” should be subject to close
scrutiny, given that the work that they
perform is near the heart of the traditional
role of the Federal government.28 Several of
the functions listed as “approach[ing] * * *
inherently governmental functions” involve
activities wherein the contractor either
advises in agency policymaking or
participates in procurement functions, which
raise particular risks of employee personal
conflicts of interest. Other activities
identified as raising particular risks of
employee personal conflicts of interest
include “advisory and assistance services”
and “management and operating”
functions.29

The FAR contains provisions identifying
activities that “approach” being “inherently
governmental functions,” 30 feature “advisory
and assistance services,”’31 or involve
“management and operating’’ functions.32
Many of these activities, such as those in
which a contractor employee performs tasks
that can influence government action,
including the expenditure of agency funds,
may pose a significant risk of personal
conflicts of interest. Several contracting
tasks, by their nature, elevate the risk of such
conflicts. Those include substantive (as
compared to administrative or process-
oriented) contract work (hereinafter referred
to as “PCI-Risk” contracts 33) such as:

¢ Developing agency policy or regulations.

¢ Providing alternative dispute resolution
services on contractual matters; legal advice
involving interpretation of statutes or
regulations; significant substantive input

26 Federal Activities Inventory Reform Act of
1998, Public Law 105-270, § 5(2)(A), 112 Stat. 2382,
2384; 48 CFR 2.101; OMB, Circular A-76,
Performance of Commercial Activities, Attachment
A §B.1.a. Though each of these authorities uses
slightly different wording in defining “inherently
governmental function,” the differences are
apparently of no legal significance. Office of
Management & Budget, Work Reserved for
Performance by Federal Government Employees,
75 FR 16,188, 16,190 (proposed Mar. 31, 2010).

2748 CFR 7.503(d).

28 Work Reserved for Performance by Federal
Government Employees, 75 FR at 16,193-94.

29 Report of the Acquisition Advisory Panel,
supra note 18, at 411.

3048 CFR 7.503(d).

311d. §2.101.

32]d. §17.601.

33 The Conference believes that these activities
are particularly likely to pose a risk of personal
conflicts of interest. To the extent that the FAR
Council or individual agencies believe that other
activities pose similar risks, they should remain free
to regulate contracts for such activities.

relevant to agency decision-making; or
professional advice for improving the
effectiveness of Federal management
processes and procedures.

e Serving as the primary authority for
managing or administering a project or
operating a facility.

e Preparing budgets, and organizing and
planning agency activities.

e Supporting substantive acquisition
planning 34 or research and development
activities.

e Evaluating another contractor’s
performance or contract proposal.

¢ Assisting in the development of a
statement of work or in contract
management.

¢ Participating as a technical advisor to a
source selection board or as a member of a
source evaluation board (i.e., boards designed
to select or evaluate bids or proposals for
procurement contracts).

Information-Risk Contracts: Existing
regulations also do not comprehensively
protect against contractor employees’
disclosure or misuse of non-public
governmental, business, or personal
information learned while performing
government contracts.35 As with personal
conflicts of interest, specific activities pose a
grave risk of contractor disclosure or misuse
of non-public information, which include
(hereinafter referred to as “‘Information-Risk”
contracts 36):

e Contracts in which certain employees
will receive access to information relating to

32 The FAR Council has issued a proposed rule
that would establish personal conflict of interest
standards for contractor employees performing
acquisition activities closely associated with
inherently governmental functions. Preventing
Personal Conflicts of Interest for Contractor
Employees Performing Acquisition Functions,

74 FR at 58,588. To the extent it is ultimately
implemented, this rule would obviate the need for
any additional FAR contract clause with respect to
these contracts.

357.S. Gov’'t Accountability Office, Stronger
Safeguards Needed for Contractor Access to
Sensitive Information, supra note 25, at 30
(recommending that the FAR Council provide
guidance on the use of non-disclosure agreements
as a condition to contractors’ accessing sensitive
information and on “establishing a requirement for
prompt notification to appropriate agency officials
of a contractor’s unauthorized disclosure or misuse
of sensitive information”).

36 The Conference believes that these activities
are particularly likely to pose a risk of disclosure
or misuse of non-public information. This
recommendation does not define the term “non-
public information;” the FAR Council would be
responsible for drafting language more precisely
defining the types of information and services
covered. In doing so, the FAR Council could choose
to draw on existing definitions created for similar
purposes. See, e.g., 5 CFR 2635.703 (defining
“nonpublic information” and prohibiting
government employees from misusing such
information, including information routinely
withheld under 5 U.S.C. §552(b) (FOIA
exemptions)); U.S. Gov’t Accountability Office,
Stronger Safeguards Needed for Contractor Access
to Sensitive Information, supra note 25, at 4-5
(defining a category of information that requires
safeguards against unauthorized disclosure). To the
extent that the FAR Council or individual agencies
believe that other activities pose similar risks, they
should remain free to regulate such activities
through appropriate solicitation provisions or
contract clauses.

an agency’s deliberative processes,
management operations, or staff that is not
generally released to the public.

e Contracts in which certain employees
will have access to certain business-related
information, including trade secrets, non-
public financial information, or other non-
public information that could be exploited
for financial gain.37

o Contracts in which certain employees
will have access to personally identifying or
other non-public personal information, such
as social security numbers, bank account
numbers, or medical records.38

Recommendation

1. The Federal Acquisition Regulatory
Council (“FAR Council”’) should promulgate
model language for use in contracts posing a
high risk of either personal conflicts of
interest or misuse of certain non-public
information.39 Current law does not
adequately regulate against the risks of
contractor employee personal conflicts of
interest and misuse of non-public
information. On occasion certain agencies
impose additional ethics requirements by
supplemental regulation or contract. In
addition, certain contractors, especially large
companies, have adopted and enforced
internal ethics codes. Nevertheless, coverage
varies significantly from agency to agency
and contract to contract. In order to bring
consistency to this process and ensure that
the government’s interests are adequately
protected, the FAR Council should draft
model language in the Federal Acquisition
Regulation (“FAR”) for agency contracting
officers to use, with modifications
appropriate to the nature of the contractual
services and risks presented, when soliciting
and negotiating contracts that are particularly
likely to raise issues of personal conflicts of
interest or misuse of non-public information.

2. The model FAR provisions or clauses
should apply to PCI-Risk and Information-
Risk Contracts.20 The proposed FAR

37 For instance, if an employee of a contractor
performing auditing functions for the government
were to learn that a large manufacturing firm
intends to open a new plant in coming months, the
employee could purchase property near the plant
and reap a substantial financial windfall. The
contemplated regime would require that the
contractor train employees privy to such
information on their obligations to keep the
information confidential and to avoid transacting
business on the basis of such information, penalize
employees who violate such obligations, and report
any employee violations to the contracting agency.

381J.S. Gov’'t Accountability Office, Stronger
Safeguards Needed for Contractor Access to
Sensitive Information, supra note 24, at 6.

39 The Conference takes no position on whether
the contractual language adopted in individual
contracts should “flow down” to sub-contractors
and other persons besides prime contractors
performing work on government contracts. That
issue is best left to the discretion of the FAR
Council.

40 The draft language would appear in part 52 of
the FAR and would consist of draft solicitation
provisions (which are used in soliciting contracts)
and contract clauses (which are integrated into
negotiated contracts). The use of the plural forms
“provisions” and “clauses” is not intended to
exclude the possibility that the FAR Council could
implement the recommendations with a single
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provisions or clauses would apply only to
PCI-Risk and Information-Risk contracts (or
solicitations for such contracts). At the same
time, contracting agencies should remain free
to incorporate contract language (or to
promulgate agency-specific supplemental
regulations) dealing with other ethical risks
they deem important whether or not the
contract at issue qualifies as a PCI-Risk or
Information-Risk contract. Thus, the model
FAR provisions or clauses adopted in
response to this recommendation would
serve as a floor upon which agencies could
build if they deemed it appropriate, but
would not supplant existing programs that
now provide or may in the future provide
more demanding or expansive ethical
protections.

3. Agencies should have the discretion
whether to use or modify the model FAR
provisions or clauses. An agency contracting
officer would have the option to use the
model FAR provisions or clauses when
soliciting and/or contracting for activities
falling into the PCI-Risk or Information-Risk
categories. Because the provisions or clauses
would be optional, the contracting agency
would enjoy the discretion to modify the
FAR language on a case-by-case basis to fit
the circumstances, and to decide to forego
including any such language if it deems that
the particular contract at issue is unlikely to
pose a significant risk of personal conflicts of
interest or misuse of non-public information
by contractor personnel. Nevertheless, the
FAR Council should encourage contracting
officers to use the model FAR language when
applicable.

4. The FAR should include model
provisions or clauses for use in PCI-Risk
procurements. The FAR Council should
encourage agencies to include these model
provisions or clauses in contracting actions
involving PCI-Risk procurements.

The proposed FAR provisions or clauses
should require the contractor to certify 41 that
none of its employees who is in a position
to influence government actions 42 has a
conflict of interest or that conflicted
employees will be screened from performing
work under any contract. Once a contractor

provision or clause. See the Preamble for the
definition of “PCI-Risk” and “Information-Risk”
contracts.

41The FAR should include a certification
requirement rather than a disclosure process in
order to minimize the burden on contractors. In
order to fully perform their contractual obligations,
contractors should be required to train their key
personnel on recognizing and disclosing personal
conflicts of interest. In the case of an anticipated
conflict, a contractor employee should disclose the
issue to the contractor, who must screen the
employee from performing under the contract. The
contractor should be responsible for disciplining
employees who fail to disclose conflicts or honor
a screening policy, and for disclosing such
violations to the government.

42 Every employee performing under the contract
need not certify that he or she does not possess
conflicting financial interests. For instance, in the
case of a contractor assisting in the development of
agency policy (a function falling within one of the
“high risk” categories), employees performing
administrative or other non-discretionary
(particularly ministerial) tasks, such as those
making copies of the report that the contractor will
submit, need not perform such a certification.

is selected, the contract itself should include
a clause requiring the contractor to train
employees on recognizing conflicts, to
implement a system for employees who can
influence government action to report
conflicts to the contractor, to screen any
conflicted employees from contract
performance, to report to the agency
periodically on its efforts to protect against
employee conflicts, and to disclose to the
agency any instances of employee
misconduct (as well as disciplinary action
taken against any offending employee). A
contractor’s failure to implement an adequate
system for employee conflict certification, to
disclose or correct instances of employee
misconduct, or to take appropriate
disciplinary measures against employees
who commit misconduct may be grounds for
contract termination. In addition, a
contractor that repeatedly proves incapable
or unwilling to honor such contractual
obligations may be subject to suspension or
debarment in appropriate circumstances.

5. The FAR should include model
provisions or clauses for use in Information-
Risk procurements. The FAR Council should
encourage agencies to include these model
provisions or clauses in contracting actions
involving Information-Risk procurements.

The FAR language should require the
contractor to ensure that its employees who
have access to certain non-public information
identified as posing an information risk are
made aware of their duties to maintain the
secrecy of such information and to avoid
using it for personal gain. To the extent an
employee breaches either of these
obligations, the contractor should be
responsible for reporting the breach to the
government, minimizing the effects of the
breach, and, where appropriate, disciplining
the offending employee. A contractor’s
failure to observe these contractual
requirements may be grounds for contract
termination. In addition, a contractor that
proves repeatedly incapable or unwilling to
fulfill its duties may be subject to suspension
or debarment in appropriate circumstances.

6. Agencies not covered by the FAR also
should consider using or modifying the
model FAR provisions or clauses when
negotiating contracts for activities falling in
either of the “high risk” categories. Agencies
and government instrumentalities not
covered by the FAR should nevertheless
familiarize themselves with the FAR
language promulgated in response to this
recommendation. To the extent that they
plan to enter into contracts for activities
listed in the PCI-Risk or Information-Risk
categories, they should consider employing
or, if necessary, modifying these solicitation
provisions and/or contract clauses.

Administrative Conference Recommendation
20114

Agency Use of Video Hearings: Best
Practices and Possibilities for Expansion

Adopted June 17, 2011

Since the early 1990s, video
teleconferencing technology (“VTC”) has
been explored by various entities in the
public and private sectors for its potential
use in administrative hearings and other

adjudicatory proceedings.? In the last 10
years, advances in technology and carrier
services coupled with reduced personnel and
increased travel costs have made the use of
VTC more attractive to local, state and
Federal governments. The rise in the use of
VTC by Federal and state courts has also
been noted by academics.? Similarly, in the
past 10 years, there has been an increase in
the use of video hearings by Federal agencies
with high volume caseloads. Since pilot
programs for video hearings at agencies first
began in the early 1990s, VTC technology has
become more advanced, more readily
available and less expensive.

Certain Federal agencies, such as the Social
Security Administration’s Office of Disability
Adjudication and Review (“ODAR”), the
Department of Veteran Affairs’ Board of
Veteran Appeals (“BVA”) and the
Department of Justice’s Executive Office for
Immigration Review (“EOIR”) have taken
advantage of VTG for various adjudicatory
proceedings. For example, in 2010, ODAR
conducted a total of 120,624 video hearings,
and a cost-benefit analysis conducted for the
agency by outside consultants found that
ODAR'’s current use of video hearings saves
the agency a projected estimated amount of
approximately $59 million dollars annually
and $596 million dollars over a 10-year
period. A study by the agency has also
determined that the use of VTC has no effect
on the outcome of cases.

Other agencies, such as the Railroad
Retirement Board, the United States Postal
Service, the Department of Health and
Human Services’ Office of Medicare Hearings
and Appeals, specifically have regulations
allowing for the use of video
teleconferencing.? Similarly, agencies such as
the U.S. Merit Systems Protection Board and
the Commerce Trademark Trial and Appeal
Board use VTC to conduct administrative
hearings and other adjudicatory proceedings
as a matter of practice under the broad
statutory and/or regulatory discretion given
to them.*

Despite the fact that some agencies within
the Federal government have been using VTC
to conduct mass adjudications for years,
other agencies have yet to employ such
technology. This may be because the use of
VTC for administrative hearings is not
without controversy. Some applaud the use
of VTC by administrative agencies because it
offers potential efficiency benefits, such as

1 See, e.g., Robert Anderson, The Impact of
Information Technology on Judicial Administration:
A Research Agenda for the Future, 66 S. Cal. L. Rev.
1762, 1770 (1993).

2 See, e.g., Richard K. Sherwin, Neal Feigenson,

& Christina Spiesel, Law in the Digital Age: How
Visual Communication Technologies are
Transforming the Practice, Theory, and Teaching of
Law, 12 B.U. J. Sci. & Tech. L. 227, 229 (2006);
Cathy Catterson, Changes in Appellate Caseload
and Its Processing, 48 Ariz. L. Rev. 287, 295 (2006);
Fredric Lederer, The Road to the Virtual
Courtroom? A Consideration of Today’s—and
Tomorrow’s—High Technology Courtrooms, (State
Justice Inst. 1999), reprinted in 50 S.C. L. Rev. 799,
801 (2000).

3 See, e.g., 20 CFR 260.5; 39 CFR 966.9; and 42
CFR 405.

4 See, e.g., 5 U.S.C. 1204(a)(1) and 37 CFR
2.129(a).
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reducing the need for travel and the costs
associated with it, reducing caseload backlog,
and increasing scheduling flexibility for
agencies and attorneys as well as increasing
access for parties.5 Critics, however, have
suggested that hearings and other
adjudicatory proceedings conducted by video
may hamper communication between a party
and the decision-maker; may hamper
communication between parties and their
attorneys or representatives; and/or may
hamper a decision-maker’s ability to make
credibility determinations.6

Recognizing both the praise for and
critique of the use of VTC in administrative
hearings and other adjudicatory proceedings,
the Administrative Conference issues this
Recommendation regarding the use of VTC in
Federal agencies with high volume caseloads.
The Conference has a long standing
commitment to the values inherent in the
agency adjudicatory process: Efficiency,
fairness and acceptability/satisfaction.”
These values should drive decisions to use
VTC. Therefore, this Recommendation
suggests that agencies should use VTC only
after conducting an analysis of the costs and
benefits of VTC use and determining that
such use would improve efficiency (i.e.,
timeliness and costs of adjudications) and
would not impair the fairness of the
proceedings or the participants’ satisfaction
with them. In addition, this Recommendation
supports the Conference’s statutory mandate
of making improvements to the regulatory
and adjudicatory process by improving the
effectiveness and fairness of applicable laws.
See generally Administrative Conference Act,
5 U.S.C §§591-596.

Accordingly, this Recommendation is
directed at those agencies with high volume
caseloads that do not currently use VTC as
a regular practice in administrative hearings
and/or other adjudicatory proceedings and
that may benefit from the use of it to improve
efficiency and/or reduce costs. Agencies with
high volume caseloads are likely to receive
the most benefit and/or cost savings from the
use of VTC. However, the Conference
encourages all agencies (including those with
lower volume caseloads) to consider whether
the use of VTC would be beneficial as a way
to improve efficiency and/or reduce costs
while also preserving the fairness and
participant satisfaction of proceedings. This
Recommendation sets forth some non-
exclusive criteria that agencies should
consider. For those agencies that determine

5 See Meghan Dunn & Rebecca Norwick, Federal
Judicial Center Report of a Survey of
Videoconferencing in the Court of Appeals (2006),
pp. 1-2, available at http://www.fjc.gov/public/
pdf.nsf/lookup/vidconca.pdf/$file/vidconca.pdyf.

6 See American Bar Association’s Commission on
Immigration Report entitled ““Reforming the
Immigration System” (2010), pp. 2—26—-2-27.

7 See Roger C. Cramton, A Comment on Trial-
Type Hearings in Nuclear Power Plant Siting, 58
Va. L. Rev. 585, 591-93 (1972) (Professor Cramton
is a former Chairman of the Conference); see also
Paul R. Verkuil, A Study of Informal Adjudication
Procedures, 43 U. Chi. L. Rev. 739 (1976)
(describing the values of efficiency, fairness and
satisfaction) (Mr. Verkuil is the current Chairman of
the Conference). The balancing of these procedural
values was undertaken in Mathews v. Eldridge, 424
U.S. 319 (1976).

that the use of VTC would be beneficial, this
Recommendation also sets forth best
practices provided in part by agencies
currently using VTC.

Recommendation

1. Federal agencies with high volume
caseloads should consider using video
teleconferencing technology (“VTC”) to
conduct administrative hearings and other
aspects of adjudicatory proceedings.
Agencies with lower volume caseloads may
also benefit from this recommendation.

2. Federal agencies with high volume
caseloads should consider the following non-
exclusive criteria when determining whether
to use video teleconferencing technology in
administrative hearings and other
adjudicatory proceedings:

(a) Whether an agency’s use of VTC is
legally permissible under its organic
legislation and other laws;

(b) Whether the nature and type of
administrative hearings and other
adjudicatory proceedings conducted by the
agency are conducive to the use of VTG;

(c) Whether VTC can be used without
affecting the outcome of cases heard by the
agency;

(d) Whether the agency’s budget would
allow for investment in appropriate and
secure technology given the costs of VTC;

(e) Whether the use of VTC would create
cost savings, such as savings associated with
reductions in personnel travel and with
increased productivity resulting from
reductions in personnel time spent on travel;

(f) Whether the use of VTC would result in
a reduction of the amount of wait time for an
administrative hearing;

(g) Whether users of VTC, such as
administrative law judges, hearing officers
and other court staff, parties, witnesses and
attorneys (or other party representatives),
would find the use of such technology
beneficial;

(h) Whether the agency’s facilities and
administration, both national and regional (if
applicable), can be equipped to handle the
technology and administration required for
use of VTC;

(i) Whether the use of VTC would
adversely affect the representation of a party
at an administrative hearing or other
adjudicatory proceeding; and

(j) Whether the communication between
the various individuals present at a hearing
or proceeding (including parties, witnesses,
judges, hearing officers and other agency
staff, translators and attorneys (or other party
representatives)) would be adversely affected.

3. Federal agencies with high volume
caseloads that decide to use video
teleconferencing technology to conduct
administrative hearings and other
adjudicatory proceedings should consider the
following best practices:

(a) Use VTG on a voluntary basis and allow
a party to have an in-person hearing or
proceeding if the party chooses to do so.

(b) Periodically evaluate the use of VTC to
make sure that the use is outcome-neutral
(i.e., does not affect the decision rendered)
and that the use is meeting the needs of its
users.

(c) Solicit feedback and comments
(possibly through notice-and-comment

rulemaking) about VTC from those who
would use it regularly (e.g., administrative
law judges, hearing officers and other
administrative staff, parties, witnesses and
attorneys (or other party representatives)).

(d) Begin the use of VTC with a pilot
program and then evaluate the pilot program
before moving to wider use.

(e) Structure training at the outset of
implementation of VTC use and have
technical support available for
troubleshooting and implementation
questions.

(f) Consult the staff of the Administrative
Conference of the United States and/or
officials at other agencies that have used VTC
for best practices, guidance, advice, and the
possibilities for shared resources and
collaboration.

[FR Doc. 2011-20138 Filed 8-8—11; 8:45 am]
BILLING CODE 6110-01-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No. AMS—-LS—-11-0065]

Plan for Estimating Daily Livestock
Slaughter Under Federal Inspection;
Request for Extension of a Currently
Approved Information Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Request for comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35), this document
announces the Agricultural Marketing
Service’s (AMS) intention to request
approval from the Office of Management
and Budget, for an extension of the
currently approved information
collection used to compile and generate
the Federally Inspected Estimated Daily
Slaughter Report.

DATES: Comments must be received by
October 11, 2011.

ADDRESSES: Comments should be
submitted electronically at http://
www.regulations.gov. Comments may
also be submitted to Jennifer Porter,
Deputy Director, Livestock and Grain
Market News Division, Livestock and
Seed Program, Agricultural Marketing
Service, U.S. Department of Agriculture;
Stop 0252; 1400 Independence Avenue
SW.; Room 2619-S; Washington, DC
20250-0252. All comments should
reference document number AMS-LS—
11-0065 and note the date and page
number of this issue of the Federal
Register.

Submitted comments will be available
for public inspection at http://
www.regulations.gov or at the above
address during regular business hours.
Comments submitted in response to this
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document will be included in the
records and will be made available to
the public. Please be advised that the
identity of the individuals or entities
submitting the comments will be made
public on the Internet at the above
address.

FOR FURTHER INFORMATION CONTACT:
Jennifer Porter, Deputy Director,
Livestock and Grain Market News
Division, AMS, USDA, by telephone at
(202) 720-6231, or via e-mail at
Jennifer.Porter@ams.usda.gov.

SUPPLEMENTARY INFORMATION:

Title: Plan for Estimating Daily
Livestock Slaughter Under Federal
Inspection.

OMB Number: 0581-0050.

Expiration Date of Approval: 01-31—
2012.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The Agricultural Marketing
Act of 1946 (7 U.S.C. 1621-1627),
section 203(g) directs and authorizes the
collection and dissemination of
marketing information including
adequate outlook information, on a
market area basis, for the purpose of
anticipating and meeting consumer
requirements, aiding in the maintenance
of farm income, and to bring about a
balance between production and
utilization.

Under this market news program,
USDA issues a market news report
estimating daily livestock slaughter
under Federal inspection. This report is
compiled by AMS on a voluntary basis
in cooperation with the livestock and
meat industry. Market news reporting
must be timely, accurate, and
continuous if it is to be useful to
producers, processors, and the trade in
general. The daily livestock slaughter
estimates are provided at the request of
industry and are used to make
production and marketing decisions.

The Daily Estimated Livestock
Slaughter Under Federal Inspection
Report is used by a wide range of
industry contacts, including packers,
processors, producers, brokers and
retailers of meat and meat products. The
livestock and meat industry requested
that USDA issue slaughter estimates
(daily and weekly), by species, for
cattle, calves, hogs and sheep in order
to assist them in making immediate
production and marketing decisions and
as a guide to the volume of meat in the
marketing channel. The information
requested from respondents includes
their estimation of the current day’s
slaughter at their plant(s) and the actual
slaughter for the previous day. Also, the
Government is a large purchaser of meat

and related products and this report
assists other Government agencies in
providing timely information on the
quantity of meat entering the processing
channels.

The information must be collected,
compiled, and disseminated by an
impartial third-party, in a manner
which protects the confidentiality of the
reporting entity. AMS is in the best
position to provide this service.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .0333 hours per
response.

Respondents: Business or other for-
profit entities, individuals or
households, farms, and the Federal
Government.

Estimated Number of Respondents:
72.

Estimated Number of Responses:
18,720.

Estimated Number of Responses per
Respondent: 260.

Estimated Total Annual Burden on
Respondents: 624 hours.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Agency,
including whether the information will
have practical utility; (2) the accuracy of
the Agency’s estimate of the burden of
the proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All responses to this document will
be summarized and included in the
request for OMB approval. All
comments will become a matter of
public record.

Dated: August 3, 2011.

David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-20113 Filed 8-8-11; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Research Service

Notice of the Advisory Committee on
Biotechnology and 21st Century
Agriculture Meeting

AGENCY: Office of the Under Secretary,
Research, Education, and Economics,
Agricultural Research Service.

ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, 5
U.S.C. App., the United States
Department of Agriculture announces a
meeting of the Advisory Committee on
Biotechnology and 21st Century
Agriculture (AC21).

DATES: August 30-31, 2011.

ADDRESSES: Rooms 104A and 107A,
USDA Jamie L. Whitten Federal
Building, 12th Street and Jefferson
Drive, SW., Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
Michael Schechtman, Designated
Federal Official, Office of the Deputy
Secretary, USDA, 202B Jamie L. Whitten
Federal Building, 12th and
Independence Avenue, SW.,
Washington, DC 20250; Telephone (202)
720-3817; Fax (202) 690-4265; E-mail
AC21@ars.usda.gov.

SUPPLEMENTARY INFORMATION: The first
meeting of the reconstituted AC21 has
been scheduled for August 30-31, 2011.
The AC21 consists of members
representing the biotechnology industry,
the organic food industry, farming
communities, the seed industry, food
manufacturers, state government,
consumer and community development
groups, as well as academic researchers
and a medical doctor. In addition,
representatives from the Departments of
Commerce, Health and Human Services,
and State, and the Environmental
Protection Agency, the Council on
Environmental Quality, and the Office
of the United States Trade
Representative have been invited to
serve as “‘ex officio” members. The
Committee meeting will be held from
8:30 a.m. to 5 p.m. on each day. The
topics to be discussed will include: (1)
Rules of procedure for the AC21; (2)
assessment of informational needs of
AC21 members; (3) organization of the
AC21’s work in developing practical
recommendations on approaches for
bolstering coexistence among different
agricultural production methods; and
(4) preliminary presentations and
introductory discussions on above work
topic.

Background information regarding the
work and membership of the AC21 will
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be made available on the USDA Web
site at http://www.usda.gov/wps/portal/
usda/usdahome?contentid=AC21Main.
xml&contentidonly=true. Members of
the public who wish to make oral
statements should also inform Dr.
Schechtman in writing or via e-mail at
the indicated addresses at least three
business days before the meeting. On
August 30, 2011, if time permits,
reasonable provision will be made for
oral presentations of no more than five
minutes each in duration.

The meeting will be open to the
public, but space is limited. If you
would like to attend the meetings, you
must register by contacting Ms. Dianne
Fowler at (202) 720-4074, by fax at
(202) 720-3191 or by e-mail at
Dianne.fowler@ars.usda.gov at least 7
days prior to the meeting. Please
provide your name, title, business
affiliation, address, telephone, and fax
number when you register. If you are a
person with a disability and request
reasonable accommodations to
participate in this meeting, please note
the request in your registration. All
reasonable accommodation requests are
managed on a case by case basis.

Dated: July 29, 2011.
Catherine E. Woteki,

Under Secretary, Research, Education and
Economics.

[FR Doc. 2011-20121 Filed 8-8—11; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request—Study of the
Effectiveness of Efforts To Increase
Supplemental Nutrition Assistance
Program Participation Among
Medicare’s Extra Help Population Pilot
Projects

AGENCY: Food and Nutrition Service
(FNS), USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on
proposed information collection. The
proposed collection is a new collection
for the purpose of conducting the Study
of the Effectiveness of Efforts to Increase
Supplemental Nutrition Assistance
Program Participation Among
Medicare’s Extra Help Population Pilot
Projects.

DATES: Written comments must be
received on or before October 11, 2011.

ADDRESSES: Comments are invited on (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information has practical utility; (b) the
accuracy of the agency’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions that
were used; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments may be sent to: Steven
Carlson, Office of Research and
Analysis, Food and Nutrition Service/
USDA, 3101 Park Center Drive, Room
1014, Alexandria, VA 22302. Comments
may also be submitted via fax to the
attention of Steven Carlson at 703-305—
2576 or via e-mail to
Steve.Carlson@fns.usda.gov. Comments
will also be accepted through the
Federal eRulemaking Portal. Go to
http://www.regulations.gov, and follow
the online instructions for submitting
comments electronically.

All written comments will be open for
public inspection at the office of the
Food and Nutrition Service during
regular business hours (8:30 a.m. to 5
p-m., Monday through Friday) at 3101
Park Center Drive, Alexandria, VA
22302, Room 1014.

All responses to this notice will be
summarized and included in the request
for Office of Management and Budget
(OMB) approval. All comments will be
a matter of public record.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of this information collection
should be directed to Steven Carlson at
703-305-2017.

SUPPLEMENTARY INFORMATION:

Title: Study of the Effectiveness of
Efforts to Increase Supplemental
Nutrition Assistance Program
Participation Among Medicare’s Extra
Help Population Pilot Projects

Form Number: Not yet assigned.

OMB Number: 0584—New.

Expiration Date: Not yet assigned.

Type of Request: New collection of
Information.

Abstract: The Agriculture, Rural
Development, Food and Drug
Administration, and Related Agencies
Appropriations Act, 2010 (Pub. L. 111—
80) provides the Food and Nutrition
Service (FNS) with funds to test the

effectiveness of pilot projects designed
to increase elderly participation in the
Supplemental Nutrition Assistance
Program (SNAP; formerly known as the
Food Stamp Program). Historically,
elderly individuals who are eligible for
SNAP have the lowest participation
rates among all demographic groups.
The pilot projects will attempt to
increase participation in SNAP among
beneficiaries of Medicare’s Extra Help
by using data from Extra Help
applications that are forwarded to State
Medicaid offices. Because Extra Help
and SNAP eligibility requirements do
not directly correspond, these pilot
projects will evaluate methods of using
these Medicaid data to increase SNAP
participation among Extra Help
beneficiaries.

FNS invited State agencies to submit
grant applications to use data from the
Extra Help program to reduce the
barriers to SNAP participation
experienced by Extra Help applicants.
FNS is funding three pilot projects to
address some of these challenges
through three approaches: (1) Targeted
outreach in Washington, (2) simplified
eligibility criteria in Pennsylvania, and
(3) standardized SNAP benefits in New
Mexico.

The overarching goal of the evaluation
is to understand how the pilot programs
operated, who they served, and the
extent to which they generated any
measurable effects on participation,
cost, and SNAP benefits. As part of the
evaluation, FNS will (1) Obtain a
detailed description of each pilot
project; (2) obtain a detailed description
of the implementation process of each
pilot project; (3) assess the effect of each
pilot project on SNAP participation
among the target population; (4) assess
the effect of each pilot project on SNAP
benefits; (5) assess the federal, State,
and local administrative costs of each
pilot project, including both
implementation costs and operational
costs; (6) assess the overall pilot
experience among SNAP participants
and non-participants within the target
group; (7) assess the effect of each pilot
project on SNAP case and payment
errors; (8) assess the sustainability of
each pilot project and the prerequisites
for statewide expansion, including
describing administrative barriers that
may hinder replication of the pilot
projects, and (9) assess and compare the
relative promise of alternative models.

The information collection being
requested for this project is to address
the assessment of overall pilot
experience among SNAP participants
and eligible non-participants (objective
6 above). In order to accomplish this,
the evaluation will solicit feedback from
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participants and non-participants
through a 20-minute telephone survey
and through 60-minute focus groups in
order to better understand the client
experience with SNAP in general and
the pilot project more specifically. In
pilot locations, the evaluation will also
ask about respondents’ impressions of
the pilot initiative.

Affected Public: Individuals/
Households.

Respondent Type: SNAP participants
and eligible non-participants in States
with a pilot project.

Estimated Number of Respondents:
The total estimated number of sample
members to the survey is 6,000. This
includes 1,000 individuals in New

Mexico, 2,000 in Washington, and 3,000
in Pennsylvania. The total estimated
number of respondents to the survey is
4,803, or 80% of the sample in each
State (85% of the participant sample
and 75% of the nonparticipant sample).
The total estimated number of sample
members to the focus group is 138. The
total number of focus group participants
is 110, or 80% of the focus group
sample in each State. This includes two
groups with 10 people each in
Pennsylvania, five groups with 10
people each in Washington, and four
groups with 10 people each in New
Mexico.

Estimated Number of Responses per
Respondent: For the survey, there will

be one interview per SNAP participant
or nonparticipant. Participants in the
focus groups will only participate once.
The focus group participants in each
State will be recruited from the survey
sample in that State.

Estimated Time per Response: The
estimated average response time is 20
minutes for the survey and 60 minutes
to participate in the focus group.

Estimated Total Annual Burden on
Respondents: The total estimated
response time is 1,659.25 hours for the
survey and 111.40 hours for the focus
groups, for a total of 1,770.65 hours. See
the table below for estimated total
annual burden.

Estimated Estimated :
Frequency Time per Annual
State Respondent type inglrpe of number of of total respondent burden
ument respond- responses annual (hours) hours
ents P responses
WA . SNAP partici- Survey question- | Completed ......... 1,606 1 1,606 0.333 534.80
pants and eli- naire.
gible non-par-
ticipants.
Attempted .......... 394 1 394 0.050 19.70
WA e, Eligible non-par- | Focus group ...... Completed ......... 50 1 50 1 50.00
ticipants.
Attempted .......... 13 1 13 0.050 0.65
NM . SNAP partici- Survey question- | Completed ......... 798 1 798 0.333 265.73
pants and eli- naire.
gible non-par-
ticipants.
Attempted .......... 202 1 202 0.050 10.10
NM e, Eligible non-par- | Focus group ...... Completed ......... 40 1 40 1 40.00
ticipants.
Attempted .......... 10 1 10 0.050 0.50
PA e SNAP partici- Survey question- | Completed ......... 2,399 1 2,399 0.333 798.87
pants and eli- naire.
gible non-par-
ticipants.
Attempted .......... 601 1 601 0.050 30.05
PA e Eligible non-par- | Focus group ...... Completed ......... 20 1 20 1 20.00
ticipants.
Attempted .......... 5 1 5 0.050 0.25
TOtAl i | s | e | e s 6,138 | .o 6,138 | .ioeiiiieiens 1,770.65

Dated: July 29, 2011.
Audrey Rowe,
Administrator, Food and Nutrition Service.
[FR Doc. 2011-20081 Filed 8-8-11; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request—Characteristics
and Circumstances of Zero-Income
SNAP Households

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this

notice invites the general public and
other public agencies to comment on
this proposed information collection.
This collection is a new collection for
the Food and Nutrition Service to
examine the characteristics,
circumstances, program dynamics, and
benefit redemption patterns of
participants whose households reported
zero gross income in their applications
for participation in the Supplemental
Nutrition Assistance Program (SNAP).

DATES: Written comments on this notice
must be received on or before October
11, 2011.
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ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions that
were used; and (c) ways to enhance the
quality, utility and clarity of the
information to be collected.

Written comments may be sent to:
Steven Carlson, Office of Research and
Analysis, Food and Nutrition Service,
U.S. Department of Agriculture, 3101
Park Center Drive, Room 1014,
Alexandria, VA 22302. Comments may
also be submitted via fax to the attention
of Steven Carlson at (703) 305—-2576 or
via e-mail to
Steve.Carlson@fns.usda.gov. Comments
will also be accepted through the
Federal eRulemaking Portal. Go to
http://www.regulations,gov, and follow

the online instructions for submitting
comments electronically.

All written comments will be open for
public inspection at the office of the
Food and Nutrition Service during
regular business hours (8:30 a.m. to 5
p-m., Monday through Friday) at 3101
Park Center Drive, Room 1014,
Alexandria, Virginia 22302.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
be also become a matter of public
record.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of this information collection
should be directed to Steven Carlson at
703-305-2017. Information requests
submitted through e-mail should refer to
the title of this proposal and/or the
OMB approval number in the subject
line.

SUPPLEMENTARY INFORMATION:

Title: Characteristics and
Circumstances of Zero-Income SNAP
Households.

OMB Number:

Expiration Date of Approval: Not yet
determined.

Type of Request: New collection.

Abstract: Recent data suggest that the
percentage of zero-gross-income
Supplemental Nutrition Assistance
Program (SNAP) units has been
increasing steadily over the past decade,
and increasing at a higher rate than the
Nation’s unemployment rate. FNS is
seeking to carry out a study to examine
the characteristics, circumstances,
program dynamics, and benefit
redemption patterns of these zero
income SNAP households. The study
will conduct 50 in-person, semi-
structured interviews with heads of
zero-gross income SNAP households,
with a particular focus on working-age,

able-bodied adults.

Estimate of Burden: Zero-Income
Household Interviews: Public burden is
estimated at 90 minutes for one
response each with a total of 75 hours
for 50 respondents.

Average
Number of Frequency of Total annual Total annual
Type of respondent burden hours
respondents response responses per response hour burden
Adults (18—65 years 0ld) .......cccceerierrieeiie e 50 1 50 1.5 75

Dated: July 29, 2011.
Audrey Rowe,
Administrator, Food and Nutrition Service.
[FR Doc. 2011-20082 Filed 8-8—11; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Forest Service

Hiawatha East Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Hiawatha East Resource
Advisory Committee will meet in
Kincheloe, Michigan. The committee is
meeting as authorized under the Secure
Rural Schools and Community Self-
Determination Act (Pub. L. 110-343)
and in compliance with the Federal
Advisory Committee Act. The purpose
is to review project proposals.

DATES: The meeting will be held on
August 25, 2011, and will begin at 6
p.m.

ADDRESSES: The meeting will be held at
the Chippewa County 911 Center, 4657
Industrial Park Drive, Kincheloe, MI.
Written comments should be sent to
Janel Crooks, Hiawatha National Forest,

2727 North Lincoln Road, Escanaba, MI
49829. Comments may also be sent via

e-mail to HiawathaNF@fs.fed.us, or via
facsimile to 906-789-3311.

All comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect comments received at Hiawatha
National Forest, 2727 North Lincoln
Road, Escanaba, MI. Visitors are
encouraged to call ahead to 906—786—
4062 to facilitate entry into the building.

FOR FURTHER INFORMATION CONTACT:
Janel Crooks, RAC coordinator, USDA,
Hiawatha National Forest, 2727 North
Lincoln Road, Escanaba, Michigan
49862; (906) 786—4062; e-mail
HiawathaNF@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public. The
following business will be conducted:
(1) Discuss options for monitoring
approved projects, (2) Review budget, if
received at that time, and (3) Public
Comment. Persons who wish to bring
related matters to the attention of the

Committee may file written statements
with the Committee staff before or after
the meeting.

Dated: August 1, 2011.
Stevan J. Christiansen,
Designated Federal Officer.
[FR Doc. 2011-20110 Filed 8-8-11; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

White Pine-Nye Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting cancellation.

SUMMARY: The White Pine-Nye Resource
Advisory Committee meeting scheduled
in Eureka, Nevada has been cancelled.
The committee is authorized under the
Secure Rural Schools and Community
Self-Determination Act (Pub. L. 110-
343) (the Act) and operates in
compliance with the Federal Advisory
Committee Act. The purpose of the
committee is to improve collaborative
relationships and to provide advice and
recommendations to the Forest Service
concerning projects and funding
consistent with the title II of the Act.
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DATES: The cancelled meeting was
scheduled to be held August 8, 2011,
9 a.m.
FOR FURTHER INFORMATION CONTACT:
Steven Williams, RAC Designated
Federal Official, Austin Ranger District,
100 Midas Canyon Road, P.O. Box 130,
Austin, Nevada 89310, 775-964—2671,
e-mail swilliams01@fs.fed.us.

Dated: August 2, 2011.
JoEllen J. Keil,
Acting Forest Supervisor.
[FR Doc. 2011-20087 Filed 8-8—11; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Central Idaho Resource
Advisory Committee Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act
(Pub. L. 92—-463) and under the Secure
Rural Schools and Community Self-
Determination Act of 2000 (Pub. L. 110—
343), the Salmon-Challis National
Forest’s Gentral Idaho Resource
Advisory Committee will conduct a
business meeting which is open to the
public.

DATES: Tuesday, August 30, 2011,
beginning at 10:30 a.m.

ADDRESSES: Salmon-Challis N.F. South
Zone Office, Highway 93, Challis, Idaho.
SUPPLEMENTARY INFORMATION: Agenda
topics will include, presentation of
proposed projects, evaluation of projects
proposals, and approval and
recommendation of some projects for
Title II funding for 2012. Some RAC
members may attend the meeting by
conference call, telephone, or
electronically.

FOR FURTHER INFORMATION CONTACT:
Frank Guzman, Forest Supervisor, at
208-756-5111.

August 2, 2011.
Frank V. Guzman,
Forest Supervisor and Designated Federal
Officer.
[FR Doc. 2011-20209 Filed 8—-8-11; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Gallatin Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Gallatin National Forest’s
Gallatin Resource Advisory Committee
will meet in Bozeman, Montana. The
committee is meeting as authorized
under the Secure Rural Schools and
Community Self-Determination Act
(Pub. L. 110-343) and in compliance
with the Federal Advisory Committee
Act. The purpose is of the meeting is to
review the status of project proposals,
discuss and make final
recommendations to the DFO and
public comments.

DATES: The meeting will be held on
August 30, 2011, and will begin at
1 p.m.

ADDRESSES: The meeting will be held at
the Bozeman Public Library, 626 East
Main Street, Bozeman, MT. Written
comments should be sent to Babete
Anderson, Custer National Forest, 1310
Main Street, Billings, MT 59105.
Comments may also be sent via e-mail
to branderson@fs.fed.us, or via facsimile
to 406-657-6222.

All comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect comments received at Custer
National Forest, 1310 Main Street,
Billings, MT 59105. Visitors are
encouraged to call ahead to 406-657—
6205 ext 239.

FOR FURTHER INFORMATION CONTACT:
Babete Anderson, RAC coordinator,
USDA, Custer National Forest, 1310
Main Street, Billings, MT 59105; (406)
657—6205 ext 239; E-mail
branderson@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Mountain
Standard Time, Monday through Friday.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public. The
following business will be conducted:
Review the status of project proposals,
Discuss forth year of funding and Public
Comments. Persons who wish to bring
related matters to the attention of the
Committee may file written statements
with the Committee staff before or after
the meeting. Public input sessions will
be provided and indiviuals who made
written request by August 23, 2011 will
have the opportunity to address the
Committee at those sessions.

Dated: August 2, 2011.
Michael Elson,
Acting Deputy Forest Supervisor.
[FR Doc. 2011-20136 Filed 8-8—11; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: Economic Development
Administration (EDA).

Title: Revolving Loan Fund Reporting
and Compliance Requirements.

OMB Control Number: 0610-0095.

Form Number(s): ED-209, ED-2091.

Type of Request: Regular submission
(revision of a currently approved
information collection).

Number of Respondents: 617.

Average Hours per Response: 2 hours
for ED-209; and 45 minutes for ED—
2091.

Burden Hours: 2,699.

Needs and Uses: The collected
information will be used by EDA
personnel to monitor the compliance of
Revolving Loan Fund (RLF) grantees
with legal and programmatic
requirements, and to ensure that EDA
exercises adequate fiduciary
responsibility over its portfolio. The
revision involves a change in reporting
including 100% electronic collection,
elimination of two paper forms and
combining into one electronic form, and
other refinements to ease the burden of
reporting.

Affected Public: Recipients of EDA
RLF grants.

Frequency: Semi-annually.

Respondent’s Obligation: Mandatory.

OMB Desk Officer: Nicholas Fraser,
(202) 395-5887.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6616, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Nicholas Fraser, OMB Desk
Officer, FAX number (202) 395-5167, or
via the Internet at
Nicholas A. Fraser@omb.eop.gov.

Dated: August 3, 2011.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2011-20095 Filed 8—-8-11; 8:45 am]
BILLING CODE 3510-34-P
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DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Billfish Certificate of Eligibility.

OMB Control Number: 0648—0216.

Form Number(s): NA.

Type of Request: Regular submission
(extension of a current information
collection).

Number of Respondents: 200.

Average Hours per Response: Initial
dealer information, 20 minutes;
subsequent dealers’ information, 2
minutes.

Burden Hours: 43.

Needs and Uses: Under the provisions
of the Magnuson-Stevens Fishery
Conservation and Management Act (16
U.S.C. 1801 et. seq.), NOAA is
responsible for management of the
Nation’s marine fisheries. In addition,
NOAA must comply with the United
States’ (U.S.) obligations under the
Atlantic Tunas Convention Act of 1975
(16 U.S.C. 971 et. seq.). A Certificate of
Eligibility (COE) for Billfishes is
required under 50 CFR part 635 to
accompany all billfish, except for a
billfish landed in a Pacific state and
remaining in the state of landing. This
documentation certifies that the
accompanying billfish was not
harvested from the applicable Atlantic
Ocean management unit (described on
the NOAA sample certificate at http://
www.nmfs.noaa.gov/sfa/hms/GPEA/
0216 % 20Billfish % 20COEform.pdf), and
identifies the vessel landing the billfish,
the vessel’s homeport, the port of
offloading, and the date of offloading.
The certificate must accompany the
billfish to any dealer or processor who
subsequently receives or possesses the
billfish. The certificate is required for all
first receivers of billfish, and dealers or
processors who subsequently receive or
possess billfish must also retain a copy
of the certificate while processing or
handling the billfish. A standard

certificate format is not currently
required to document the necessary
information, provided it contains all of
the information required. The
continuation of this collection is
necessary to implement the
Consolidated Highly Migratory Species
Fishery Management Plan, which
contains an objective to reserve Atlantic
billfish for the recreational fishery.

Affected Public: Business or other for-
profit organizations.

Frequency: On occasion.

Respondent’s Obligation: Mandatory.

OMB Desk Officer:
OIRA_Submission@omb.eop.gov.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6616, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to
OIRA Submission@omb.eop.gov.

Dated: August 3, 2011.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2011-20096 Filed 8—8-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-489-807]

Certain Steel Concrete Reinforcing
Bars From Turkey; Notice of Amended
Final Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: August 9, 2011.
FOR FURTHER INFORMATION CONTACT:
Elizabeth Eastwood, AD/CVD
Operations, Office 2, Import
Administration, International Trade
Administration, U.S. Department of

Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 482-3874.

SUPPLEMENTARY INFORMATION:
Amended Final Results

On November 7, 2008, the Department
of Commerce (the Department)
published the final results of its
administrative review of the
antidumping duty order on certain steel
concrete reinforcing bars (rebar) from
Turkey. See Certain Steel Concrete
Reinforcing Bars From Turkey; Final
Results of Antidumping Duty
Administrative Review and
Determination To Revoke in Part, 73 FR
66218 (Nov. 7, 2008). The period of
review (POR) is April 1, 2006, through
March 31, 2007.

As part of this decision, the
Department, following the methodology
used in the 2005-2006 administrative
review, depreciated an “asset” recorded
in respondent Ekinciler Demir ve Celik
Sanayi A.S.’s/Ekinciler Dis Ticaret
A.S.’s (Ekinciler’s) financial statements
which was later determined to be
capitalized expenses from a proprietary
event in an earlier period.

Following the publication of the final
results, Ekinciler filed a lawsuit with
the United States Court of International
Trade (CIT) challenging the
Department’s final results of
administrative review. See Ekinciler
Demir ve Celik Sanayi A.S. & Ekinciler
Dis Ticaret A.S. v. United States, Court
No. 08—00415. Further, in litigation
related to the 2005-2006 administrative
review, the Court of Appeals for the
Federal Circuit determined that the
Department did not have the authority
to depreciate the asset in question. See
Nucor Corporation v. United States,
Ekinciler, et al., Court No. 2009-1476
(April 12, 2010).

The United States and Ekinciler have
now entered into an agreement to settle
this dispute. Pursuant to the terms of
the agreement between the United
States and Ekinciler, we calculated the
following amended final margin for
Ekinciler for the POR and are amending
the final results of the antidumping duty
administrative review of rebar from
Turkey as follows:

Manufacturer/Producer/Exporter

Margin Percentage

Ekinciler Demir ve Celik Sanayi A.S./EKinciler Dis Ticaret A.S. .......cooiiiiiiiii s

0.36

Assessment

The Department shall determine, and
U.S. Customs and Border Protection

(CBP) shall assess, antidumping duties
on all appropriate entries. Pursuant to
19 CFR 351.212(b)(1), for all sales made

by Ekinciler, because we have the
reported entered value of the U.S. sales,
we have calculated importer-specific
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assessment rates based on the ratio of
the total amount of antidumping duties
calculated for the examined sales to the
total entered value of those sales.

Pursuant to 19 CFR 351.106(c)(2), we
will instruct CBP to liquidate without
regard to antidumping duties any
entries for which the assessment rate is
de minimis (i.e., less than 0.50 percent).

The Department clarified its
“automatic assessment’’ regulation on
May 6, 2003. See Antidumping and
Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003). This
clarification will apply to entries of
subject merchandise during the POR
produced by Ekinciler for which it did
not know its merchandise was destined
for the United States. In such instances,
we will instruct CBP to liquidate
unreviewed entries at the all-others rate
if there is no rate for the intermediate
company(ies) involved in the
transaction.

We are issuing this determination and
publishing these amended final results
and notice in accordance with 19 U.S.C.
1516a(e).

Dated: August 2, 2011.

Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 2011-20050 Filed 8—-8—11; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Application(s) for Duty-Free Entry of
Scientific Instruments

Pursuant to Section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, as amended by Pub. L. 106—
36; 80 Stat. 897; 15 CFR part 301), we
invite comments on the question of
whether instruments of equivalent
scientific value, for the purposes for
which the instruments shown below are
intended to be used, are being
manufactured in the United States.

Comments must comply with 15 CFR
301.5(a)(3) and (4) of the regulations and
be postmarked on or before August 29,
2011. Address written comments to
Statutory Import Programs Staff, Room
3720, U.S. Department of Commerce,
Washington, DC 20230. Applications
may be examined between 8:30 a.m. and
5 p.m. at the U.S. Department of
Commerce in Room 3720.

Docket Number: 11-046. Applicant:
University of California Los Angeles,
595 Charles E. Young Drive East, 3806
Geology Building, Los Angeles, CA

90095. Instrument: Luminescence
Reader. Manufacturer: Technical
University of Denmark, Riso National
Laboratory, Denmark. Intended Use: The
instrument will be used to study the age
of rock and sediment samples using
thermoluminescence, optically
stimulated luminescence and infrared
luminescence. Justification for Duty-
Free Entry: No instruments of the same
general category are being manufactured
in the United States. Application
accepted by Commissioner of Customs:
July 18, 2011.

Docket Number: 11-049. Applicant:
University of Missouri, Electron
Microscopy Core Facility, Veterinary
Medicine Building, 1600 East Rollins,
Columbia, MO 65211. Instrument:
Electron Microscope. Manufacturer: FEI
Company, Czech Republic. Intended
Use: The instrument will be used to
study natural, synthetic and biological
materials, to determine their atomic and
crystalline structures, 3-dimensional
organization at the nano level, elemental
composition and organization.
Justification for Duty-Free Entry: No
instruments of the same general
category are being manufactured in the
United States. Application accepted by
Commissioner of Customs: July 27,
2011.

Docket Number: 11-051. Applicant:
DOD Uniformed Services University of
the Health Sciences, 4301 Jones Bridge
Road, Bethesda, MD 20814—4799.
Instrument: Transmission Electron
Microscope. Manufacturer: JEOL, Japan.
Intended Use: The instrument will be
used to obtain extremely high-
magnification images of biological
samples, such as cells, tissues, bacteria
and protein complexes, to study the
characterization of injury and wound
response and the effects of
pharmacological agents on control and
diseased tissues. Justification for Duty-
Free Entry: No instruments of the same
general category are being manufactured
in the United States. Application
accepted by Commissioner of Customs:
July 27, 2011.

Dated: August 3, 2011.

Gregory W. Campbell,

Director, Subsidies Enforcement Office, Office
of Policy, Import Administration.

[FR Doc. 2011-20207 Filed 8-8-11; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Application(s) for Duty-Free Entry of
Scientific Instruments

Pursuant to Section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, as amended by Pub. L. 106—
36; 80 Stat. 897; 15 CFR part 301), we
invite comments on the question of
whether instruments of equivalent
scientific value, for the purposes for
which the instruments shown below are
intended to be used, are being
manufactured in the United States.

Comments must comply with 15 CFR
301.5(a)(3) and (4) of the regulations and
be postmarked on or before August 29,
2011. Address written comments to
Statutory Import Programs Staff, Room
3720, U.S. Department of Commerce,
Washington, DC 20230. Applications
may be examined between 8:30 a.m. and
5 p.m. at the U.S. Department of
Commerce in Room 3720.

Docket Number: 11-030. Applicant:
University of Chicago, Institute for
Genomic Systems and Biology, 900 E
57th Street, Chicago, IL 60637.
Instrument: Digital Scanned Laser
Microscope. Manufacturer: Emblem
GMBH, Germany. Intended Use: The
instrument will be used to study the
functions and properties of biological
materials, such as biomedical
specimens, through microscopy imaging
and recording of fluorescently labeled,
light-sensitive samples. Justification for
Duty-Free Entry: No instruments of the
same or similar general category, which
could be used for the intended
purposes, are being manufactured in the
United States. The DSLM is a new
prototype not available commercially.
Application accepted by Commissioner
of Customs: May 27, 2011.

Docket Number: 11-042. Applicant:
Brandeis University, 415 South Street,
Waltham, MA 02454. Instrument:
Technai G2 F20 Twin Electron
Microscope. Manufacturer: FEI
Company, The Netherlands. Intended
Use: The instrument will be used for
NIH-funded basic biomedical research
to study the chemical mechanisms of
cellular proteins and molecules.
Justification for Duty-Free Entry: No
instruments of the same general
category are being manufactured in the
United States. Application accepted by
Commissioner of Customs: July 1, 2011.

Docket Number: 11-045. Applicant:
University of California Santa Barbara,
Building 503, Room 1355, Santa
Barbara, CA 93106-5050. Instrument:
Ultrasonic Fatigue Testing Equipment.
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Manufacturer: University of Natural
Resources and Applied Life Sciences,
Austria. Intended Use: The instrument
is a highly specialized system for
studying a wide range of materials used
in very high cycle, high temperature
applications, such as light metals,
composite metal/ceramics, titanium
alloys and superalloys. Justification for
Duty-Free Entry: No instruments of the
same general category are being
manufactured in the United States.
Application accepted by Commissioner
of Customs: July 18, 2011.

August 3, 2011.

Gregory W. Campbell,

Director, Subsidies Enforcement Office, Office
of Policy, Import Administration.

[FR Doc. 2011-20206 Filed 8-8-11; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[Docket No. I.D. GF001]

Grants to Manufacturers of Certain
Worsted Wool Fabrics

AGENCY: Department of Commerce,
International Trade Administration.
ACTION: Notice Announcing the
Availability of Grant Funds.

SUMMARY: The purpose of this notice is
to inform potential applicants that the
Department of Commerce is providing
financial assistance in calendar year
2011 for U.S. manufacturers of certain
worsted wool fabrics. Section
4002(c)(6)(A) of the Miscellaneous
Trade and Technical Corrections Act of
2004 (Pub. L. 108-429, 118 Stat. 2603)
(the “Act”), as amended by the
Emergency Economic Stabilization Act
of 2008 (Pub. L. 110-343, 122 Stat.
3765), authorizes the Secretary of
Commerce to provide grants to persons
(including firms, corporations, or other
legal entities) who were, during
calendar years 1999, 2000, and 2001,
manufacturers of two categories of
worsted wool fabrics. The first category
are manufacturers of worsted wool
fabrics, containing 85 percent or more
by weight of wool, with average fiber
diameters greater than 18.5 micron
(Harmonized Tariff Schedule of the
United States (HTS) heading
9902.51.11); the total amount of
available funds is $2,666,000, to be
allocated among such manufacturers on
the basis of the percentage of each
manufacturers’ production of worsted
wool fabric included in HTS 9902.51.11.
The second category are manufacturers
of worsted wool fabrics, containing 85
percent or more by weight of wool, with

average fiber diameters of 18.5 micron
or less (HTS heading 9902.51.15,
previously HTS heading 9902.51.12);
the total amount of available funds is
$2,666,000, to be allocated among such
manufacturers on the basis of the
percentage of each manufacturers’
production of worsted wool fabric
included in HTS 9902.51.15. Funding
for the worsted wool fabrics grant
program will be provided by the
Department of the Treasury from
amounts in the Wool Apparel
Manufacturers Trust Fund (the “Trust
Fund”). The total amount of grants to
manufacturers of worsted wool fabrics
described in HTS 9902.51.11 shall be
$2,666,000 in calendar year 2011. The
total amount of grants to manufacturers
of worsted wool fabrics described in
HTS 9902.51.15 shall also be $2,666,000
in calendar year 2011.

DATES: Applications by eligible U.S.
producers of certain worsted wool
fabrics must be received and validated
by Grants.gov, postmarked, or provided
to a delivery service on or before 5 p.m.
EDT, August 19, 2011. Validation or
rejection of your application by
Grants.gov may take up to 2 business
days after submission. Applications
received after the closing date and time
will be rejected/returned to the sender
without further consideration. Use of
U.S. mail or another delivery service
must be documented with a receipt. No
facsimile or electronic mail applications
will be accepted.

ADDRESSES: The standard application
package is available at http://
www.grants.gov. For applicants without
internet access, an application package
may be received by contacting Mr. Jim
Bennett, Office of Textiles and
Apparel—Rm. 3100, International Trade
Administration, U.S. Department of
Commerce, Washington DC 20230,
phone (202) 482—4058, e-mail:
James.Bennett@trade.gov.

FOR FURTHER INFORMATION CONTACT:
Technical questions can be directed to
Jim Bennett, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4058;
James.Bennett@trade.gov. Grants related
administration questions concerning
this program should be addressed to
Janet Russell, Department of Commerce
Grants Officer, (301) 713—-0942;
Janet.J.Russell@noaa.gov. For assistance
with using grants.gov, contact
support@grants.gov.

SUPPLEMENTARY INFORMATION: The items
listed below are required before an
award can be made. Failure to submit
items below by the application date will
result in the application not being

reviewed. Applicants must have
produced in the United States, during
calendar years 1999, 2000 and 2001,
worsted wool fabrics of a kind described
in HTS 9902.51.11 or 9902.51.15.
Applicants must provide: (1) Company
name, address, contact and phone
number; (2) Federal tax identification
number; (3) the name and address of
each plant or location in the United
States where worsted wool fabrics of the
kind described in HTS 9902.51.11 or
HTS 9902.51.15 was woven by the
applicant in 1999, 2000 and 2001; (4)
the name and address of each plant or
location in the United States where the
applicant is weaving worsted wool
fabrics of the kind described in HTS
9902.51.11 or HTS 9902.51.15 as of the
date of application; (5) the quantity, in
linear yards, of worsted wool fabric
production described in HTS 9902.51.11
or 9902.51.15, as appropriate, woven in
the United States in each of calendar
years 1999, 2000 and 2001; and (6) the
value of worsted wool fabric production
described in HTS 9902.51.11 or
9902.51.15, as appropriate, woven in the
United States in each of calendar years
1999, 2000 and 2001.

This data must indicate actual
production (not estimates) of worsted
wool fabric of the kind described in
HTS 9902.51.11 or 9902.51.15. At the
conclusion of the application, the
applicant must attest that “all
information contained in the
application is complete and correct and
no false claims, statements, or
representations have been made.”
Applicants should be aware that,
generally, pursuant to 31 U.S.C. 3729,
persons providing a false or fraudulent
claims, and, pursuant to 18 U.S.C. 1001,
persons making materially false
statements or representations, are
subject to civil or criminal penalties,
respectively. Information that is marked
“business confidential”” will be
protected from disclosure to the full
extent permitted by law.

Other Application Requirements:
Complete applications must also
include the following forms and
documents: CD-346, Applicant for
Funding Assistance; CD-511,
Certification Regarding Lobbying; SF—
424, Application for Federal Assistance;
and SF—424B, Assurances—Non-
Construction Programs.

Electronic Access: The federal
funding opportunity announcement for
this program can be accessed via the
Grants.gov Web site at http://
www.grants.gov. The announcement
will also be available by contacting the
program officials identified under the
section labeled FOR FURTHER
INFORMATION CONTACT. Applicants must


mailto:Janet.J.Russell@noaa.gov
mailto:James.Bennett@trade.gov
mailto:James.Bennett@trade.gov
http://www.grants.gov
http://www.grants.gov
http://www.grants.gov
http://www.grants.gov
mailto:support@grants.gov

Federal Register/Vol. 76, No. 153/ Tuesday, August

9, 2011/ Notices 48805

comply with all requirements contained
in the full funding opportunity
announcement.

Statutory Authority: Section 4002(c)
(6) (A) of the Miscellaneous Trade and
Technical Corrections Act of 2004 (Pub.
L. 108—429, 118 Stat. 2603) (the “Act”),
as amended by Section 1633 of the
Pension Protection Act of 2006 (Pub. L.
109-280); Division C, Title 111, Section
325 (b) of the Emergency Economic
Stabilization Act of 2008 (Pub. L. 110—-
343) extends availability of grant funds
through 2014.

Funding Availability: The Secretary of
Commerce is authorized under Section
4002(c)(6)(A) of the Act, as amended
(Pub. L. 110-343, 122 Stat. 3765), to
provide grants to manufacturers of
certain worsted wool fabrics. Funding
for the worsted wool fabrics grant
program will be provided by the
Department of the Treasury from
amounts in the Wool Apparel
Manufacturers Trust Fund. The total
amount of grants to manufacturers of
worsted wool fabrics described in HTS
9902.51.11 shall be $2,666,000 in
calendar year 2011. The total amount of
grants to manufacturers of worsted wool
fabrics described in HTS 9902.51.15
shall also be $2,666,000 in calendar year
2011.

Eligibility Criteria: The worsted wool
fabrics grant program is open to persons
(including firms, corporations, or other
legal entities) who were, during
calendar years 1999, 2000 and 2001,
manufacturers of worsted wool fabrics
in the United States of the kind
described in HTS 9902.51.11 or
9902.51.15. Only manufacturers who
weave worsted wool fabric in the United
States as of the date of application shall
be eligible for grant funds. Any
manufacturer who becomes a successor-
of-interest to a manufacturer of the
worsted wool fabrics described in HTS
9902.51.11 or HTS 9902.51.15 during
1999, 2000 or 2001 because of
reorganization or otherwise, shall be
eligible to apply for such grants.

Cost Sharing Requirements: No cost
sharing or matching requirements is
required for the worsted wool fabric
program.

Evaluation and Selection Procedures:
The general evaluation criteria and
selection factors that apply to full
applications to this funding opportunity
are summarized below. Further
information about the evaluation criteria
and selection factors can be found in the
full funding opportunity announcement.

Evaluation Criteria For Projects: For
the worsted wool fabrics grant program,
the technical reviewers will use the
following criteria to evaluate the
applications: (1) Whether the applicant

(including persons, firms, corporations,
or other legal entities) produced in the
United States worsted wool fabrics of
the kind described in HTS 9902.51.11 or
9902.51.15 during calendar years 1999,
2000 and 2001; (2) Whether the
applicant (including persons, firms,
corporations, or other legal entities) is
weaving in the United States worsted
wool fabric of the kind described in
HTS 9902.51.11 or HTS 9902.51.15 as of
the date of application; (3) Whether the
applicant (including persons, firms,
corporations, or other legal entities) was
a successor-of-interest to a manufacturer
who produced in the United States
worsted wool fabric of the kind
described in HTS 9902.51.11 or HTS
9902.51.15 during calendar years 1999,
2000 or 2001 because of a reorganization
or otherwise; and (4) the quantity, in
linear yards, of worsted wool fabric
production described in HTS 9902.51.11
woven in the United States in each of
calendar years 1999, 2000 and 2001; or
the quantity, in linear yards, of worsted
wool fabric production described in
HTS 9902.51.15 woven in the United
States in each of calendar years 1999,
2000 and 2001.

Review and Selection Process: All
applications received in response to this
announcement will be reviewed to
determine whether they are complete
and responsive to the content and form
of application submission requirements
as published in this notice. Responsive
applications will be reviewed by an
independent, objective panel composed
of at least three individuals who are
knowledgeable about worsted wool
fabric production. The panel will
conduct a technical review of
applications based on the evaluation
criteria listed above. The worsted wool
fabrics grant program Selecting Official
in the Office of Textiles and Apparel
will make the award selection.

Selection Factors For Projects: For
each applicant, the quantity, in linear
yards, of worsted wool fabric
production described in HTS 9902.51.11
woven in the United States in each of
calendar years 1999, 2000 and 2001; or
the quantity, in linear yards, of worsted
wool fabric production described in
HTS 9902.51.15 woven in the United
States in each of calendar years 1999,
2000 and 2001. The grants are to be
allocated among eligible applicants on
the basis of the percentage of each
manufacturers’ production of the fabric
described in HTS 9902.51.11 or HTS
9902.51.15, as appropriate, for calendar
years 1999, 2000, and 2001, compared
to the production of such fabric by all
manufacturers who qualify for such
grants.

Intergovernmental Review:
Applications under this program are not
subject to Executive Order 12372,
“Intergovernmental Review of
Programs”.

Limitation of Liability: In no event
will International Trade Administration
or the Department of Commerce be
responsible for proposal preparation
costs if these programs fail to receive
funding or are cancelled because of
other agency priorities. Publication of
this announcement does not oblige
International Trade Administration to
award any specific project or to obligate
any available funds.

The Department Of Commerce Pre-
Award Notification Requirements For
Grants And Cooperative Agreements:
The Department of Commerce Pre-
Award Notification Requirements for
Grants and Cooperative Agreements
contained in the Federal Register notice
of February 11, 2008 (73 FR 7696), are
applicable to this solicitation.

Paperwork Reduction Act: This
document contains collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA). The
use of Standard Forms 424, 424B, and
SF-LLL and CD-346 has been approved
by the Office of Management and
Budget (OMB) under the respective
control numbers 0348-0043, 0348—0044,
0348-0040, 0348-0046, and 0605—0001.
Notwithstanding any other provision of
law, no person is required to, nor shall
a person be subject to a penalty for
failure to comply with, a collection of
information subject to the requirements
of the PRA unless that collection of
information displays a currently valid
OMB control number.

Executive Order 12866: This notice
has been determined to be not
significant for purposes of Executive
Order 12866.

Executive Order 13132 (Federalism):
It has been determined that this notice
does not contain policies with
implications as that term is defined in
Executive Order 13132.

Administrative Procedure Act/
Regulatory Flexibility Act: Prior notices
and an opportunity for public comment
are not required by the Administrative
Procedure Act or any other law for rules
concerning public property, loans,
grants, benefits, and contracts (5 U.S.C.
553(a)(2)). Because notice and
opportunity for comment are not
required pursuant to 5 U.S.C. 553 or any
other law, the analytical requirements
for the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) are inapplicable.
Therefore, a regulatory flexibility
analysis has not been prepared.
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Dated: August 4, 2011.
Kim Glas,

Deputy Assistant Secretary for Textiles and
Apparel.

[FR Doc. 2011-20301 Filed 8-8—11; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA625

Endangered Species; File No. 16194

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application.

SUMMARY: Notice is hereby given that
the National Marine Fisheries Service,
Southeast Fisheries Science Center
(SEFSC) [Bonnie Ponwith: Responsible
Party], 75 Virginia Beach Drive, Miami,
FL 33149, has applied in due form for

a permit to take green (Chelonia mydas),
hawksbill (Eretmochelys imbricata),
loggerhead (Caretta caretta), Kemp’s
ridley (Lepidochelys kempii), olive
ridley (Lepidochelys olivacea),
leatherback (Dermochelys coriacea), and
unidentified hardshell sea turtles for
purposes of scientific research.

DATES: Written, telefaxed, or e-mail
comments must be received on or before
September 8, 2011.

ADDRESSES: The application and related
documents are available for review by
selecting Records Open for Public
Comment from the Features box on the
Applications and Permits for Protected
Species (APPS) home page, https://
apps.nimfs.noaa.gov, and then selecting
File No. 16194 from the list of available
applications.

These documents are also available
upon written request or by appointment
in the following offices:

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301) 427-8401; fax (301) 713—0376; and

Southeast Region, NMFS, 263 13th
Avenue South, Saint Petersburg, FL
33701; phone (727) 824-5312; fax (727)
824-5309.

Written comments on this application
should be submitted to the Chief,
Permits, Conservation and Education
Division.

¢ by e-mail to
NMFS.Pr1Comments@noaa.gov (include
the File No. in the subject line of the
e-mail),

¢ by facsimile to (301) 713-0376, or

o at the address listed above.

Those individuals requesting a public
hearing should submit a written request
to the Chief, Permits, Conservation and
Education Division at the address listed
above. The request should set forth the
specific reasons why a hearing on this
application would be appropriate.

FOR FURTHER INFORMATION CONTACT:
Colette Cairns or Amy Hapeman, (301)
427-8401.

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of the Endangered Species Act
of 1973, as amended (ESA; 16 U.S.C.
1531 et seq.) and the regulations
governing the taking, importing, and
exporting of endangered and threatened
species (50 CFR 222-226).

The proposed research would allow
the applicant to monitor the take of
green, loggerhead, hawksbill,
leatherback, Kemp’s ridley, olive ridley,
and unidentified hardshell sea turtles
during SEFSC resource assessment
cruises in the Gulf of Mexico, the
Atlantic Ocean and the Caribbean Sea.
Green, loggerhead, Kemp’s ridley,
hawksbill, leatherback, olive ridley and
unidentified hardshell sea turtles
captured under separate authority
would be handled, photographed,
measured, weighed, flipper and passive
integrated transponder tagged,
temporarily marked, skin biopsied, and
released. These efforts would aid in the
development and refinement of
management efforts to recover these
species. The sampling would be
conducted year-round for five years
from the date of issuance of the permit.

Dated: August 3, 2011.
P. Michael Payne,

Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2011-20190 Filed 8—-8-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XA621

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; public meeting.

SUMMARY: The New England Fishery
Management Council (Council) is
scheduling a public meeting of its

Whiting Advisory Panel, in August
2011, to consider actions affecting New
England fisheries in the exclusive
economic zone (EEZ).
Recommendations from this group will
be brought to the full Council for formal
consideration and action, if appropriate.

DATES: The meeting will be held on
Wednesday, August 24, 2011 at 10 a.m.

ADDRESSES: The meeting will be held at
the Hotel Providence, 139 Mathewson
Street, Providence, RI 02903; telephone:
(401) 861-8000; fax: (401) 861-8002.

Council address: New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.

FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council;
telephone: (978) 465—0492.

SUPPLEMENTARY INFORMATION: The
Whiting Advisory Panel will develop
and recommend potential management
alternatives for Multispecies FMP
Amendment 19 for the small mesh
fishery. These alternatives will include
Annual Catch Limit (ACL) measures
(allocations, buffers for management
uncertainty, landings limits),
Accountability Measures (AM), and
possibly other measures to regulate the
fishery and prevent catches from
exceeding the ACL. The Advisory Panel
will begin the meeting with a closed
door session to elect a chair and vice-
chair.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, in
accordance with the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), those
issues may not be the subject of formal
action during this meeting. Actions will
be restricted to those issues specifically
identified in this notice and any issues
arising after publication of this notice
that require emergency action under
Section 305(c) of the Magnuson-Stevens
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard, Executive Director, at (978)
465-0492, at least 5 days prior to the
meeting date.

Authority: 16 U.S.C. 1801 et seq.
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Dated: August 4, 2011.
William D. Chappell,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-20193 Filed 8-8—11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA623

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; public meeting.

SUMMARY: The New England Fishery
Management Council (Council) is
scheduling a public meeting of its
Whiting Oversight in August, 2011 to
consider actions affecting New England
fisheries in the exclusive economic zone
(EEZ). Recommendations from this
group will be brought to the full Council
for formal consideration and action, if
appropriate.

DATES: The meeting will be held on
Thursday, August 25, 2011 at 9:30 a.m.

ADDRESSES: The meeting will be held at
the Hotel Providence, 139 Mathewson
Street, Providence, RI 02903; telephone:
(401) 861-8000; fax: (401) 861-8002.
Council address: New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.
FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council;
telephone: (978) 465—0492.
SUPPLEMENTARY INFORMATION: The
Oversight Committee will approve and
recommend to the Council draft
management alternatives to be included
and analyzed in the Multispecies FMP
Draft Amendment 19 document.
Although non-emergency issues not
contained in this agenda may come
before this group for discussion, in
accordance with the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), those
issues may not be the subject of formal
action during this meeting. Actions will
be restricted to those issues specifically
identified in this notice and any issues
arising after publication of this notice
that require emergency action under
Section 305(c) of the Magnuson-Stevens
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard, Executive Director, at (978)
465-0492, at least 5 days prior to the
meeting date.

Authority: 16 U.S.C. 1801 et seq.
Dated: August 4, 2011.

William D. Chappell,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-20192 Filed 8-8-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

United States Patent and Trademark
Office

Public Key Infrastructure (PKI)
Certificate Action Form

ACTION: Proposed collection; comment
request.

SUMMARY: The United States Patent and
Trademark Office (USPTQO), as part of its
continuing effort to reduce paperwork
and respondent burden, invites the
general public and other Federal
agencies to take this opportunity to
comment on the continuing information
collection, as required by the Paperwork
Reduction Act of 1995, Public Law 104-
13 (44 U.S.C. 3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before October 11,
2011.

ADDRESSES: You may submit comments
by any of the following methods:

e E-mail:
InformationCollection@uspto.gov.
Include “0651-0045 comment” in the
subject line of the message.

e Mail: Susan K. Fawcett, Records
Officer, Office of the Chief Information
Officer, United States Patent and
Trademark Office, P.O. Box 1450,
Alexandria, VA 22313-1450.

e Federal Rulemaking Portal: http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Rod Turk, Office
of Organizational Policy and
Governance, United States Patent and
Trademark Office, P.O. Box 1450,
Alexandria, VA 22313-1450; by
telephone at 571-272-1975; or by e-mail
to Rod.Turk@uspto.gov. Additional
information about this collection is also
available at http://www.reginfo.gov
under “Information Collection Review.”

SUPPLEMENTARY INFORMATION:

1. Abstract

The United States Patent and
Trademark Office (USPTQO) uses Public
Key Infrastructure (PKI) technology to
support electronic commerce between
the USPTO and its customers. PKI is a
set of hardware, software, policies, and
procedures that provide important
security services for the electronic
business activities of the USPTO,
including protecting the confidentiality
of unpublished patent applications in
accordance with 35 U.S.C. 122 and 37
CFR 1.14, as well as protecting
international patent applications in
accordance with Article 30 of the Patent
Cooperation Treaty.

In order to provide the necessary
security for its electronic commerce
systems, the USPTO uses PKI
technology to protect the integrity and
confidentiality of information submitted
to the USPTO. PKI employs public and
private encryption keys to authenticate
the customer’s identity and support
secure electronic communication
between the customer and the USPTO.
Customers may submit a request to the
USPTO for a digital certificate, which
enables the customer to create the
encryption keys necessary for electronic
identity verification and secure
transactions with the USPTO. This
digital certificate is required in order to
access secure online systems that are
provided by the USPTO for transactions
such as electronic filing of patent
applications and viewing confidential
information about unpublished patent
applications.

This information collection includes
the Certificate Action Form (PTO-2042),
which is used by the public to request
a new digital certificate, the revocation
of a current certificate, or the recovery
of a lost or corrupted certificate.
Customers may also change the name
listed on the certificate or associate the
certificate with one or more Customer
Numbers. A certificate request must
include a notarized signature in order to
verify the identity of the applicant. The
Certificate Action Form has an
accompanying subscriber agreement to
ensure that customers understand their
obligations regarding the use of the
digital certificates and cryptographic
software. When generating a new
certificate, customers register to get a set
of seven codes that will enable
customers to recover a lost certificate
online without having to contact
USPTO support staff.

II. Method of Collection

The Certificate Action Form must be
notarized and may be mailed or hand
delivered to the USPTO.
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III. Data

OMB Number: 0651-0045.

Form Number(s): PTO-2042.

Type of Review: Revision of a
currently approved collection.

Affected Public: Individuals or
households; businesses or other for-
profits; and not-for-profit institutions.

Estimated Number of Respondents:
1,857 responses per year.

Estimated Time per Response: The
USPTO estimates that it will take the

public approximately 30 minutes (0.5
hours) to read the instructions and
subscriber agreement, gather the
necessary information, prepare the
Certificate Action Form, and submit the
completed request.

Estimated Total Annual Respondent
Burden Hours: 929 hours.

Estimated Total Annual Respondent
Cost Burden: $129,131. The USPTO
expects that 70% of the submissions for
this collection will be prepared by
paraprofessionals, 15% by attorneys,

and 15% by independent inventors.
Using those proportions and the
estimated rates of $122 per hour for
paraprofessionals, $325 per hour for
attorneys in private firms, and $30 per
hour for independent inventors, the
USPTO estimates that the average rate
for those respondents will be
approximately $139 per hour. Therefore,
the estimated total respondent cost
burden for this collection will be
approximately $129,131 per year.

. . Estimated Estimated an-
ltem Estm::;egglsrge for annual nual burden
P responses hours
Certificate Action Form (including Subscriber Agreement) (PTO-2042) ................... 30 minutes 1,857 929
LI = L ST R PRSPPI 1,857 929

Estimated Total Annual Non-hour
Respondent Cost Burden: $4,531. There
are no capital start-up costs,
maintenance costs, or fees associated
with this information collection.
However, this collection does have
annual (non-hour) cost burden
associated with the Certificate Action
Form.

This collection has costs due to the
notarization requirement for
authenticating the signatures on the
Certificate Action Form. The USPTO
estimates that the average fee for having
a signature notarized is $2 and that
1,857 responses for these forms will be
submitted annually, for a total cost of
$3,714 per year.

This collection also has postage costs
for submitting the Certificate Action
Form to the USPTO by mail. The form
cannot be faxed or submitted
electronically because it requires an
original notarized signature. The
USPTO estimates that the first class
postage cost for these forms will be 44
cents and that it will receive 1,857
mailed responses annually, for a total
postage cost of approximately $817 per
year.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, e.g., the use of

automated collection techniques or
other forms of information technology.

Comments submitted in response to
this notice will be summarized or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: August 4, 2011.

Susan K. Fawcett,

Records Officer, USPTO, Office of the Chief
Information Officer.

[FR Doc. 2011-20097 Filed 8—-8-11; 8:45 am]
BILLING CODE 3510-16-P

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meetings

The following notice of scheduled
meetings is published pursuant to the
provisions of the Government in the
Sunshine Act, Public Law 94—409, 5
U.S.C. 552b.

Agency Holding the Meetings

Commodity Futures Trading
Commission.

Times and Dates

The Commission has scheduled
meetings for the following dates:
October 4, 2011 at 9:30 a.m.
October 18, 2011 at 9:30 a.m.
November 1, 2011 at 9:30 a.m.
November 17, 2011 at 9:30 a.m.

Place

Three Lafayette Center, 1155 21st St.,
NW., Washington, DC. Lobby Level
Hearing Room (Room 1000).

STATUS: Open.

Matters To Be Considered

The Commission has scheduled these
meetings to consider various rulemaking
matters, including the issuance of
proposed rules and the approval of final
rules. The Commission may also
consider and vote on dates and times for
future meetings. Agendas for each of the
scheduled meetings will be made
available to the public and posted on
the Commission’s Web site at http://
www.cftc.gov at least seven (7) days
prior to the meeting. In the event that
the times or dates of the meetings
change, an announcement of the change,
along with the new time and place of
the meeting will be posted on the
Commission’s Web site.

CONTACT PERSON FOR MORE INFORMATION:
David A. Stawick, Secretary of the
Commission, 202—418-5071.

David A. Stawick,

Secretary of the Commission.

[FR Doc. 2011-20351 Filed 8-5-11; 4:15 pm]
BILLING CODE 6351-01-P

CONSUMER PRODUCT SAFETY
COMMISSION

[CPSC Docket No. 11-C0008]

Black & Decker (U.S.) Inc., Provisional
Acceptance of a Settlement Agreement
and Order

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice.

SUMMARY: It is the policy of the
Commission to publish settlements
which it provisionally accepts under the
Consumer Product Safety Act in the
Federal Register in accordance with the
terms of 16 CFR 1118.20(e). Published


http://www.cftc.gov
http://www.cftc.gov

Federal Register/Vol. 76, No. 153/ Tuesday, August 9, 2011/ Notices

48809

below is a provisionally accepted
Settlement Agreement with Black &
Decker (U.S.) Inc., containing a civil
penalty of $960,000.00.

DATES: Any interested person may ask
the Commission not to accept this
agreement or otherwise comment on its
contents by filing a written request with
the Office of the Secretary by August 24,
2011.

ADDRESSES: Persons wishing to
comment on this Settlement Agreement
should send written comments to
Comment 11-C0008, Office of the
Secretary, Consumer Product Safety
Commission, 4330 East West Highway,
Room 820, Bethesda, Maryland 20814-
4408.

FOR FURTHER INFORMATION CONTACT:
William J. Moore, Jr., Trial Attorney,
Division of Enforcement and
Information, Office of the General
Counsel, Consumer Product Safety
Commission, 4330 East West Highway,
Bethesda, Maryland 20814—4408;
telephone (301) 504-7583.
SUPPLEMENTARY INFORMATION: The text of
the Agreement and Order appears
below.

Dated: August 2, 2011.
Todd A. Stevenson,
Secretary.

Settlement Agreement

(1) In accordance with 16 CFR
1118.20, Black & Decker (U.S.) Inc., its
responsible officials, and its foreign and
domestic corporate parents, affiliates,
agents and employees (collectively
“Black & Decker” or “the Firm’’) and the
staff (‘““Staff”’) of the United States
Consumer Product Safety Commission
(“Commission’’) hereby enter into this
Settlement Agreement (“Agreement”’)
under the Consumer Product Safety Act
(“CPSA”). The Agreement and the
incorporated attached Order resolve the
Staff’s allegations set forth below.

The Parties

(2) The Staff is the staff of the
Consumer Product Safety Commission,
an independent federal regulatory
agency established pursuant to, and
responsible for, the enforcement of the
CPSA, 15 U.S.C. 2051-2089.

(3) Black & Decker is a corporation
organized and existing under the laws of
the State of Maryland, with its principal
corporate office located at 701 East
Joppa Road, Towson, Maryland.

Staff Allegations

(4) Between November 2005 and
October 2006, Black & Decker imported
and distributed approximately one
hundred thirty-six thousand (136,000)
newly designed electric, hand-held

grass trimmer/edgers known as model
GH1000 Grasshog XP (“Grasshog XP”’).
The Grasshog XPs were sold through
retailers nationwide for approximately
$70.00.

(5) The Grasshog XPs are ‘“‘consumer
products” and, at all times relevant
hereto, Black & Decker was a
“manufacturer” of these consumer
products, which were “distributed in
commerce,” as those terms are defined
or used in sections 3(a)(5), (8) and (11)
of the CPSA, 15 U.S.C. 2052(a)(5), (8)
and (11).

(6) The Grasshog XPs contained
several defects that presented four
failure modes: (1) The cutting string
spool covers and spools can be
projected off the Grasshog XP at high
speed in unpredictable directions,
allowing these components to strike the
user or bystanders; (2) the dual cutting
lines were fed and cut off at high speed
and at irregular intervals during use,
allowing the line to strike the user; (3)
the spool line feed guard can fall off
during use, exposing the user to injury
from overly long high speed cutting
line; and (4) the spool housing may
overheat, exposing users to risks of burn
injuries.

(7) Black & Decker first learned of
defects in its Grasshog XP spool cover
in December 2005. It modified the
defective spool cover manufacturing
process and changed the spool cover to
a different material (“the new spool
cover”) for future production. In January
2006, the firm recalled 9,000 Grasshogs.
In February 2006, Black & Decker
informed the CPSC staff of what it
termed a “quality” problem involving
the original spool cover but did not file
a report under 15 U.S.C. 2064(b) at that
time.

A. Violation of 15 U.S.C. 2068(a)(3),
Failure To Provide Information
Requested by CPSC Staff

Paragraphs one through seven, above,
are hereby incorporated herein by
reference.

(8) Black & Decker received its first
complaints involving Grasshog XP
defects, including problems with the
new replacement spool cover, in mid-
March and April 2006. By the end of
May 2006, the Firm had received 80
safety complaints, personal injury
reports and hundreds of warranty
claims involving the Grasshog XP. The
subject of the complaints, reports and
warranty claims were the defects set
forth in Paragraph 6, supra.

(9) In a letter dated May 9, 2006,
CPSC staff asked Black & Decker for full
report information with regard to the
Grasshog XP, including, but not limited
to, the defective spool covers the Firm

discovered in December 2005 and
replaced in January 2006.

(10) Despite an awareness of the
information set forth in Paragraphs six
and eight, supra, and other information
germane to written questions posed by
the staff on May 9, 2006, Black & Decker
did not comply with the staff written
request to provide a full report
concerning the Grasshog XP. In late May
2006, the firm provided limited,
incomplete information regarding its
January spool cover recall. Among other
acts of omission, it failed to provide
information about defects it discovered
in the replacement spool cover system
used in production from January 2006
forward. These new, defective spool
covers had been intended as the remedy
and were provided as replacement
covers in the firm’s January 2006 recall.

(11) Based upon the incomplete
information provided by Black &
Decker, on June 30, 2006, the staff sent
Black & Decker a letter closing the case
file that had been opened on May 9,
2006. The staff letter of June 30, 2006
reminded Black & Decker of its duty to
immediately report information that the
risk or hazard posed by the Grasshog XP
was greater than or different from that
indicated by the information that had
been supplied by the firm to date.

(12) By June 2006, Black & Decker had
received 216 Grasshog XP safety
complaints and approximately 14
reports of injury. Despite the
Commission staff letters of May 2 and
June 30, 2006 requesting this
information, Black & Decker silently
acquiesced in the file closure without
revealing this information.

(13) Black & Decker waited until
October 2006 to provide information
requested by the staff on May 9, 2006.
By its acts and omissions, the Firm
knowingly violated Section 19(a)(3) of
the CPSA, 15 U.S.C. 2068(a)(3), as the
term “‘knowingly” is defined in section
20(d) of the CPSA, 15 U.S.C. 2069(d).

B. Violation of 15 U.S.C. 2068(a)(4)
Failure To Furnish Information
Required by Sections 15(b)(3) and (b)(4)
of the CPSA

Paragraphs one through thirteen,
above, are hereby incorporated herein
by reference.

(14) From July through September
2006, Black & Decker continued to
receive large numbers of safety
complaints, injury reports and warranty
claims involving defects in the Grasshog
XP new spool cover, the spool line
feeder, the spool line feed guard and the
spool feed housing (as set forth in
Paragraph 6 above.) Although Black &
Decker had obtained sufficient
information to reasonably support the



48810

Federal Register/Vol. 76, No. 153/ Tuesday, August 9, 2011/ Notices

conclusion that the Grasshog XP
contained defects which could create a
substantial product hazard, or created
an unreasonable risk of serious injury or
death on or before May 1, 2006, Black
& Decker failed to immediately inform
the Commission of such defects or risks
as required by sections 15(b)(3) and (4)
of the CPSA, 15 U.S.C. 2064(b)(3) and
(4). In failing to do so, Black & Decker
knowingly violated section 19(a)(4) of
the CPSA, 15 U.S.C. 2068(a)(4) as the
term “knowingly” is defined in section
20(d) of the CPSA, 15 U.S.C. 2069(d).

(15) Pursuant to section 20 of the
CPSA, 15 U.S.C. 2069, Black & Decker
is subject to civil penalties for its
knowing failure to report as required
under section 15(b) of the CPSA, 15
U.S.C. § 2064(b).

Response of Black & Decker (U.S.) Inc.

(16) Black & Decker denies Staff’s
allegations that the Grasshog XP,
contains defects which could create a
substantial product hazard or create an
unreasonable risk of serious injury or
death, and denies that it knowingly
violated Sections 19(a)(3) or 19(a)(4) of
the CPSA. This payment is made in
settlement of the staff allegations.
Neither the payment nor the fact of
entering into this Settlement Agreement,
constitute evidence of or an admission
of, any fault, liability or statutory or
regulatory violation by Black & Decker
or of the truth of any allegations made
by the staff.

Agreement of the Parties

(17) Under the CPSA, the Commission
has jurisdiction over this matter and
over Black & Decker and the Grasshog
XP.

(18) In settlement of the Staff’s
allegations stemming from the Firm’s
importation and distribution of the
Grasshog XP and in reporting to the
Commission, Black & Decker shall pay
a civil penalty in the amount of nine
hundred sixty thousand dollars
($960,000.00) within ten (10) calendar
days of receiving service of the
Commission’s final Order accepting the
Agreement. The payment shall be made
electronically to the CPSC via http://
WWW.pay.gov .

(19) The parties enter into this
Agreement for settlement purposes only.
The Agreement does not constitute an
admission by Black & Decker or a
determination by the Commission that
Black & Decker knowingly violated
Sections 19(a)(3) or 19(a)(4) of the
CPSA.

(20) Upon provisional acceptance of
the Agreement by the Commission, the
Agreement shall be placed on the public
record and published in the Federal

Register in accordance with the
procedures set forth in 16 CFR
1118.20(e). If the Commission does not
receive any written request not to accept
the Agreement within fifteen (15)
calendar days, the Agreement shall be
deemed finally accepted on the 16th
calendar day after the date it is
published in the Federal Register, in
accordance with 16 CFR 1118.20(f).

(21) Upon the Commission’s final
acceptance of the Agreement and
issuance of the final Order, Black &
Decker knowingly, voluntarily and
completely waives any rights it may
have in this matter to the following: (i)
An administrative or judicial hearing;
(ii) judicial review or other challenge or
contest of the Commission’s actions; (iii)
a determination by the Commission as
to whether Black & Decker failed to
comply with the CPSA and the
underlying regulations; (iv) a statement
of findings of fact and conclusions of
law; and (v) any claims under the Equal
Access to Justice Act.

(22) The Commission may publicize
the terms of the Agreement and the
Order.

(23) The Agreement and the Order
shall apply to and be binding upon
Black & Decker and each of its parent
corporation(s), successors and/or
assigns.

(24) The Commission issues the Order
under the provisions of the CPSA, and
a violation of the Order may subject
Black & Decker and each of its parent
corporation(s), successors and/or
assigns to appropriate legal action.

(25) The Agreement may be used in
interpreting the Order. Understandings,
agreements, representations or
interpretations apart from those
contained in the Agreement and the
Order may not be used to vary or
contradict their terms. The Agreement
shall not be waived, amended, modified
or otherwise altered without written
agreement thereto executed by the party
against whom such waiver, amendment,
modification or alteration is sought to be
enforced.

(26) If any provision of the Agreement
or the Order is held to be illegal, invalid
or unenforceable under present or future
laws effective during the terms of the
Agreement and the Order, such
provision shall be fully severable. The
balance of the Agreement and the Order
shall remain in full force and effect,
unless the Commission and Black &
Decker agree that severing the provision
materially affects the purpose of the
Agreement and Order.

Black & Decker (U.S.) Inc.

Dated: 6/27/2011.
By:

James R. O’Brien, Esquire,

Vice President and Product Liability Counsel,
Black & Decker (U.S.) Inc., 701 East Joppa
Road, Towson, MD 21286.

Dated: 6/27/2011.
By:

Timothy L. Mullin, Jr.,

Miles & Stockbridge P.C., 10 Light Street,
Baltimore, MD 21202, Counsel for Black &
Decker (U.S.) Inc.

U.S. Consumer Product Safety,

Commission Staff.

Cheryl A. Falvey,

General Counsel.

Mary B. Murphy,

Assistant General Counsel.

Dated: 8/2/2011.

By: . .

William J. Moore, Jr.,

Trial Attorney, Division of Compliance,
Office of the General Counsel.

Order

Upon consideration of the Settlement
Agreement entered into between Black
& Decker (U.S.) Inc., its responsible
officials, and their foreign and domestic
corporate parents, affiliates, agents and
employees (collectively “Black &
Decker”’), and the U.S. Consumer
Product Safety Commission
(“Commission”) staff, and the
Commission having jurisdiction over
the subject matter and over Black &
Decker, and it appearing that the
Settlement Agreement and the Order are
in the public interest, it is

Ordered that the Settlement
Agreement be, and is, hereby, accepted;
and it is

Further Ordered, that Black & Decker
shall pay a civil penalty in the amount
of nine hundred sixty thousand dollars
($960,000.00) within ten (10) days of
service of the Commission’s final Order
accepting the Settlement Agreement
upon counsel for Black & Decker
identified in the Settlement Agreement.
The payment shall be made
electronically to the CPSC via http://
www.pay.gov. Upon the failure of Black
& Decker to make the foregoing payment
when due, interest on the unpaid
amount shall accrue and be paid by
Black & Decker at the federal legal rate
of interest set forth at 28 U.S.C. 1961(a)
and (b).

Provisionally accepted and
provisional Order issued on the 2nd day
of August, 2011.

By Order of the Commission.

Todd A. Stevenson,

Secretary, U.S. Consumer Product Safety
Commission.

[FR Doc. 2011-20086 Filed 8—8—11; 8:45 am]
BILLING CODE 6355-01-P
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CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

Computer Matching and Privacy
Protection Act of 1988

AGENCY: Corporation for National and
Community Service.

ACTION: Notice of new computer
matching program between the
Corporation for National and
Community Service and the Social
Security Administration.

SUMMARY: In accordance with the
Privacy Act of 1974 (5 U.S.C. 552a), as
amended by the Computer Matching
and Privacy Protection Act of 1988 (Pub.
L. 100-503), OMB Final Guidance
Interpreting the Provisions of the
Computer Matching and Privacy
Protection Act of 1988 (54 FR 25818,
June 19, 1989), and OMB Circular No.
A-130, “Management of Federal
Information Resources,” the Corporation
for National and Community Service
(“CNCS”) is issuing a public notice of
its new computer matching program
with the Social Security Administration
(“SSA™).

DATES: CNCS will file a report on the
computer matching agreement with the
Office of Management and Budget and
Congress. The matching program will
begin September 1, 2011, or 40 days
after the date of CNCS’s submissions to
OMB and Congress, whichever is later.
The matching program will continue for
18 months after the effective date and
may be extended for an additional 12
months thereafter, if the conditions
specified in 5 U.S.C. 552a(0)(2)(D) have
been met.

ADDRESSES: You may submit comments
identified by the title of this notice, by
any of the following methods.

(1) By mail sent to: Gorporation for
National and Community Service,
Attention Amy Borgstrom, Associate
Director for Policy, Room 9515, 1201
New York Avenue, NW., Washington,
DC 20525.

(2) By fax to: (202) 606—3467.

(3) By e-mail to: aborgstrom@cns.gov.
Individuals who use a
telecommunications device for the deaf
(TTY-TDD) may call (202) 606—3472
between 8:30 a.m. and 5 p.m. Eastern
Time, Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Amy Borgstrom, Associate Director for
Policy, (202) 606-6930, or by e-mail at
aborgstrom@cns.gov.

SUPPLEMENTARY INFORMATION:

A. General

The Privacy Act of 1974 (5 U.S.C.
552a), as amended by the Computer
Matching and Privacy Protection Act of

1988 (Pub. L. 100-503), regulates the
use of computer matching agreements
by Federal agencies when records in a
system of records are matched with
other Federal, State, or local government
records. Among other things, it requires
Federal agencies involved in computer
matching agreements to publish a notice
in the Federal Register regarding the
establishment of the matching program.

B. Participating Agencies

Participants in this computer
matching program are the Social
Security Administration (source agency)
and the Corporation for National and
Community Service (recipient agency).

C. Purpose of the Match

The computer match between CNCS
and SSA will enable CNCS to verify the
social security numbers (SSNs) of
applicants for approved national service
positions, and verify statements made
by those applicants regarding their
citizenship status.

D. Authority

SSA’s authority for this matching
program is section 1711 of the Serve
America Act of 2009 (Pub. L. 111-13,
April 21, 2009). The legal authority for
the disclosure of SSA data under this
agreement is section 1106 of the Social
Security Act (42 U.S.C. 1306(b)), 5
U.S.C. 552a(b)(3) of the Privacy Act, and
the regulations and guidance
promulgated thereunder.

CNCS’s legal authority to enter into
this agreement is section 146(b)(3) of the
National and Community Service Act
(NCSA) (42 U.S.C. 12602(a)), concerning
an individual’s eligibility to receive a
Segal AmeriCorps Education Award
from the National Service Trust upon
successful completion of a term of
service in an approved national service
position and section 1711 of the Serve
America Act (Pub. L. 111-13), which
directs CNCS to enter into a data
matching agreement to verify statements
made by an individual declaring that
such individual is in compliance with
section 146(b)(3) of the NCSA by
comparing information provided by the
individual with information relevant to
such a declaration in the possession of
another Federal agency.

E. Categories of Records and
Individuals Covered

Each individual who applies to serve
in an approved national service
position, including positions in
AmeriCorps State and National,
AmeriCorps VISTA, AmeriCorps NCCC,
and Serve America Fellows, must, at the
time of application, certify that the
individual meets the citizenship

eligibility criteria to serve in the
position, i.e., is a citizen, national, or
lawful permanent resident of the United
States.

The Master Files of Social Security
Number Holders and SSN Applications
SSA/OEEAS 60-0058, last published at
74 FR 62866 (December 1, 2009)
(Enumeration System) maintains
records about each individual who has
applied for and obtained an SSN. SSA
uses information from the Enumeration
System to assign SSNs. The information
CNCS provides from the AmeriCorps
Member Individual Account
(Corporation 8) system of records will
be matched against this system of
records and verification results will be
disclosed under the applicable routine
use.

F. Inclusive Dates of the Matching
Program

This agreement will be in effect for a
period of 18 months, with a provision
for a one-time extension for a period not
to exceed 12 months. In order to renew
this agreement, both CNCS and SSA
must certify to their respective Data
Integrity Boards that: (1) The matching
program will be conducted without
change; and (2) the matching program
has been conducted in compliance with
the original agreement.

G. Procedure

CNCS will provide SSA with a data
file including each applicant’s social
security number, first and last names,
date of birth, and sex. SSA will conduct
a match on the identifying information.
If the match does not return a result
verifying the individual’s citizenship
status, CNCS will contact the individual
or the grant recipient program that
selected the individual to verify the
results in accordance with the
requirements of 5 U.S.C. 552a(p) and
applicable OMB guidelines. The
affected individual will have an
opportunity to contest the accuracy of
the information provided by SSA. The
applicant will have at least 30 days from
the date of the notice to provide clear
and convincing evidence of the
accuracy of the social security number,
proof of U.S. citizenship, or both. The
notice will advise the individual and
the grant recipient program that selected
the individual that failure to respond
within 30 days will provide a valid
basis for CNCS to assume that the
information provided by SSA is correct.

H. Additional Notice

Applicants will be informed at the
time of application that information
provided on the application is subject to
verification through a computer
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matching program. The application
package will contain a privacy
certification notice that the applicant
must sign authorizing CNCS to verify
the information provided.

1. Other Information

CNCS will furnish a copy of this
notice to both Houses of Congress and
the Office of Management and Budget.

Dated: August 2, 2011.

Philip W. Clark,

Chief Information Officer.

[FR Doc. 2011-20019 Filed 8—8-11; 8:45 am]
BILLING CODE 6050-$$—P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DOD-2011-0S-0084]

Privacy Act of 1974; System of
Records

AGENCY: Office of the Inspector General,
Department of Defense.

ACTION: Notice to add a system of
records.

SUMMARY: The Office of the Inspector
General proposes to add a system of
records to its inventory of record
systems subject to the Privacy Act of
1974 (5 U.S.C. 552a), as amended.

DATES: The proposed action will be
effective on September 8, 2011 unless
comments are received that would
result in a contrary determination.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Washington, DC 20301-1160.
Instructions: All submissions received
must include the agency name and
docket number for this Federal Register
document. The general policy for
comments and other submissions from
members of the public is to make these
submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Ms.
Tanya Layne, Office of the Inspector
General, 400 Army Navy Drive,
Arlington, Virginia 22202—4704, or by
phone at (703) 604-9779.
SUPPLEMENTARY INFORMATION: The Office
of the Inspector General notices for

systems of records subject to the Privacy
Act of 1974 (5 U.S.C. 552a), as amended,
have been published in the Federal
Register and are available from the
address in FOR FURTHER INFORMATION
CONTACT. The proposed systems reports,
as required by 5 U.S.C. 552a(r) of the
Privacy Act, were submitted on June 28,
2011 to the House Committee on
Oversight and Government Reform, the
Senate Committee on Homeland
Security and Governmental Affairs, and
the Office of Management and Budget
(OMB) pursuant to paragraph 4c of
Appendix I to OMB Circular No. A—-130,
“Federal Agency Responsibilities for
Maintaining Records about
Individuals,” dated February 8, 1996,
(February 20, 1996, 61 FR 6427).

Dated: August 2, 2011.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

CIG-26

SYSTEM NAME:

Case Control System—Investigative

SYSTEM LOCATION:

Department of Defense Office of the
Inspector General (DoD OIG), Office of
the Assistant Inspector General, Office
of Professional Responsibility (OPR),
400 Army Navy Drive, Arlington, VA
22202-4704.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Persons and/or activities within the
DoD community which is or has been
the subject of an OIG OPR investigation.

CATEGORIES OF RECORDS IN THE SYSTEM:

Individual’s names, Social Security
Number (SSN), address, case control
number, records of investigations to
include Reports of Investigation and
Information Reports, which are being or
have been conducted by the OIG OPR.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

DoD Directive 5106.1, Inspector
General of the Department of Defense;
Inspector General Act of 1978, (Pub. L.
452), as amended; and E.O. 9397 (SSN),
as amended.

PURPOSE(S):

Open and closed case listings used to
manage investigations, to produce
statistical reports, and to control various
aspects of the investigative process.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

IN ADDITION TO THOSE DISCLOSURES GENERALLY
PERMITTED UNDER 5 U.S.C. 552A(B) OF THE
PRIVACY ACT OF 1974, THESE RECORDS
CONTAINED THEREIN MAY SPECIFICALLY BE
DISCLOSED OUTSIDE THE DOD AS A ROUTINE USE
PURSUANT TO 5 U.S.C. 552A(B)(3) AS FOLLOWS:

To the U.S. Secret Service in
conjunction with the protection of
persons under its jurisdiction.

To other Federal, State, Tribal or local
agencies having jurisdiction over the
substance of the allegations or a related
investigative interest in criminal law
enforcement investigations, including
statutory violations, counter-
intelligence, counter-espionage and
counter-terrorist activities and other
security matters.

To other Federal Inspector General
offices, the Council of the Inspectors
General on Integrity and Efficiency
(CIGIE), and/or other Federal law
enforcement agencies for the purpose of
coordinating and conducting
administrative inquiries and civil and
criminal investigations, or when
responding to such offices, Council, and
agencies in connection with the
investigation of potential violations of
law, rule, and/or regulation.

To other Federal Inspector General
offices, the CIGIE, and/or the
Department of Justice for purposes of
conducting external reviews to ensure
that adequate internal safeguards and
management procedures continue to
exist within the DoD OIG.

To State, Territorial, and District of
Columbia, and Commonwealth Attorney
Generals and their respective
employees, for statistical purposes or
evidentiary documentation in
connection with their agency
investigation(s).

To State, Territorial, Commonwealth,
County, or City law enforcement
officials and their respective employees,
for statistical purposes or evidentiary
documentation in connection with their
agency investigation(s).

The DoD ‘““‘Blanket Routine Uses” set
forth at the beginning of the DoD OIG’s
compilation of systems of records
notices also apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:
STORAGE:

Records are stored in file folders and
on electronic storage media.

RETRIEVABILITY:

Records are retrieved by individual’s
name, Social Security Number (SSN), or
case control number.
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SAFEGUARDS:

Computerized records maintained in a
controlled area are accessible only to
authorized personnel. Physical entry is
restricted by the use of locks, guards,
and is accessible only to authorized
personnel. Physical and electronic
access is restricted to designated
individuals having a need therefore in
the performance of official duties and
who are properly screened and cleared
for need-to-know. Electronic data
system is password and Common
Access Card (CAC) protected.

RETENTION AND DISPOSAL:

Electronic records are retained
indefinitely for statistical purposes.
Paper copies of records are retained
permanently and retired to the
Washington National Records Center 3
years after case closure.

SYSTEM MANAGER(S) AND ADDRESS:

Office of the Inspector General of the
Department of Defense, Office of the
Assistant Inspector General, Office of
Professional Responsibility, 400 Army
Navy Drive, Arlington, VA 22202—-4704.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the
Freedom of Information Act Requester
Service GCenter/Privacy Act Office, Room
1021, 400 Army Navy Drive, Arlington,
VA 22202-4704.

Written requests should contain the
individual’s full name (including former
names and aliases), and Social Security
Number (SSN), current home address,
telephone number, and the request must
be signed.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the Freedom of Information
Act Requester Service Center/Privacy
Act Office, Room 1021, 400 Army Navy
Drive, Arlington, VA 22202-4704.

Written requests should contain the
individual’s full name (including former
names and aliases), and SSN, current
home address, telephone number, and
the request must be signed.

CONTESTING RECORD PROCEDURES:

The DoD OIG’s rules for accessing
records and for contesting contents and
appealing initial agency determinations
are published in 32 CFR part 312 or may
be obtained from the system manager.

RECORD SOURCE CATEGORIES:

Office of Inspector General System
Administrators.

EXEMPTIONS CLAIMED FOR THE SYSTEM:

Parts of this system may be exempt
pursuant to 5 U.S.C. 552a(j)(2) if the
information is compiled and maintained
by a component of the agency that
performs as its principle function any
activity pertaining to the enforcement of
criminal laws.

An exemption rule for this record
system has been promulgated in
accordance with the requirements of 5
U.S.C. 553(b)(1), (2), and (3), (c) and (e)
and published in 32 CFR part 312. For
additional information contact the
system manager.

[FR Doc. 2011-20080 Filed 8-8-11; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
ACTION: Comment request.

SUMMARY: The Department of Education
(the Department), in accordance with
the Paperwork Reduction Act of 1995
(PRA) (44 U.S.C. 3506(c)(2)(A)),
provides the general public and Federal
agencies with an opportunity to
comment on proposed and continuing
collections of information. This helps
the Department assess the impact of its
information collection requirements and
minimize the reporting burden on the
public and helps the public understand
the Department’s information collection
requirements and provide the requested
data in the desired format. The Director,
Information Collection Clearance
Division, Regulatory Information
Management Services, Office of
Management, invites comments on the
proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before October
11, 2011.

ADDRESSES: Comments regarding burden
and/or the collection activity
requirements should be electronically
mailed to ICDocketMgr@ed.gov or
mailed to U.S. Department of Education,
400 Maryland Avenue, SW., LBJ,
Washington, DC 20202—4537. Please
note that written comments received in
response to this notice will be
considered public records.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that Federal agencies provide interested
parties an early opportunity to comment
on information collection requests. The

Director, Information Collection
Clearance Division, Regulatory
Information Management Services,
Office of Management, publishes this
notice containing proposed information
collection requests at the beginning of
the Departmental review of the
information collection. The Department
of Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology.

Dated: August 4, 2011.
Darrin A. King,
Director, Information Collection Clearance
Division, Regulatory Information
Management Services, Office of Management.

Office of Special Education and
Rehabilitative Services

Type of Review: Revision.

Title of Collection: State Plan for
Assistive Technology under the
Assistive Technology Act of 1998, as
Amended.

OMB Control Number: 1820-0664.

Agency Form Number(s): N/A.

Frequency of Responses: Annually.

Affected Public: Federal Government,
Not-for-profit-institutions; State, Local
or Tribal Government.

Total Estimated Number of Annual
Responses: 56.

Total Estimated Number of Annual
Burden Hours: 4,144.

Abstract: Section 4 of the Assistive
Technology Act of 1998, as amended,
requires states to submit an application
in order to receive funds under the state
grant for assistive technology program.
This information collection will be used
by states to meet their application
requirements and annual data reports.
The Rehabilitation Services
Administration calls this application a
State Plan for Assistive Technology.

Copies of the proposed information
collection request may be accessed from
http://edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 4701. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to U.S. Department
of Education, 400 Maryland Avenue,
SW., LBJ, Washington, DC 20202-4537.
Requests may also be electronically
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mailed to ICDocketMgr@ed.gov or faxed
to 202—401-0920. Please specify the
complete title of the information
collection and OMB Control Number
when making your request.

Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 2011-20198 Filed 8-8—11; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Applications for New Awards;
Postsecondary Education Center for
Individuals Who Are Deaf

AGENCY: Office of Special Education and
Rehabilitative Services, Department of
Education.

ACTION: Notice.

Overview Information:

Technical Assistance and
Dissemination to Improve Services and
Results for Children with Disabilities
(TA&D); Personnel Development to
Improve Services and Results for
Children with Disabilities (Personnel
Development); and Technology and
Media Services for Individuals with
Disabilities (T&M Services) Programs—
Postsecondary Education Center for
Individuals who are Deaf

Notice inviting applications for new
awards for fiscal year (FY) 2011.
Catalog of Federal Domestic Assistance
(CFDA) Number: 84.326D.

DATES:

Applications Available: August 9,
2011.

Deadline for Transmittal of
Applications: September 8, 2011.

Full Text of Announcement

L. Funding Opportunity Description

Purpose of Programs: Funding from
three programs—the TA&D, the
Personnel Development, and the T&M
Services Programs—supports this
competition.

The purpose of the TA&D Program is
to promote academic achievement and
to improve results for children with
disabilities by providing technical
assistance (TA), supporting model
demonstration projects, disseminating
useful information, and implementing
activities that are supported by
scientifically based research.

The Personnel Development Program:
(1) Helps address State-identified needs
for highly qualified personnel—in
special education, related services, early
intervention, and regular education—to
work with children with disabilities and

(2) ensures that those personnel have
the skills and knowledge—derived from
practices that have been determined
through research and experience to be
successful—that are needed to serve
those children.

Finally, the T&M Services Program:
(1) Improves results for children with
disabilities by promoting the
development, demonstration, and use of
technology, (2) supports educational
media services activities designed to be
of educational value in the classroom
setting to children with disabilities, and
(3) provides support for captioning and
video description that is appropriate for
use in the classroom setting.

Priority: In accordance with 34 CFR
75.105(b)(2)(v), this priority is from
allowable activities specified in the
statute or otherwise authorized in the
statute (see sections 662(c)(2),
663(c)(8)(C), 674(b), and 681(d)of the
Individuals with Disabilities Education
Act (IDEA), 20 U.S.C. 1463 and
1481(d)).

Absolute Priority: For FY 2011 and
any subsequent year in which we make
awards based on the list of unfunded
applicants from this competition, this
priority is an absolute priority. Under 34
CFR 75.105(c)(3) we consider only
applications that meet this priority.

This priority is:

Postsecondary Education Center for
Individuals who are Deaf 84.326D

Background:

Individuals who are deaf or hard of
hearing have unique communication
and language barriers that require a
range of accommodations for success in
postsecondary education settings.
Research, policy, and practice suggest
that decisions about accommodations
should be made on an individual basis
(Marschark, 2001; U.S. Department of
Education, 2005). For example, different
accommodations are needed for a
student who has hearing aids, a student
who has a cochlear implant and uses
oral-auditory strategies, a student with a
cochlear implant who uses sign
language in addition to oral-auditory
strategies, and a student who uses sign
language only (Marschark, 2001). It is
important that postsecondary
institutions be well-informed about the
various accommodations that may be
appropriate for students who are deaf or
hard of hearing, such as oral
transliteration services, cued language
transliteration services, sign language
transliteration, and interpreting and
transcription services.

To address the needs of these
students, section 682(d)(1)(B) of IDEA
requires that the Secretary ensure that,

for each fiscal year, not less than
$4,000,000 is provided to address the
postsecondary, vocational, technical,
continuing, and adult education needs
of individuals with deafness. Pursuant
to this requirement, the Department’s
Office of Special Education Programs
(OSEP) has previously funded four
regional centers to assist postsecondary
institutions in more effectively
addressing the postsecondary,
vocational, technical, continuing, and
adult education needs of individuals
who are deaf or hard of hearing. These
centers have served collectively as the
Postsecondary Education Programs
Network (PEPNet). While PEPNet’s
project period is scheduled to end on
September 30, 2011, institutions of
higher education (IHEs) continue to
need assistance to support this
population. For more information about
PEPNet, see http://www.pepnet.org.

In addition to the funding required
under section 682(d)(1)(B) of IDEA,
section 504 of the Rehabilitation Act of
1973 (Section 504) and the Americans
with Disabilities Act of 1990, as
amended (ADA) outline postsecondary
institutions’ obligations to ensure they
do not discriminate on the basis of
disability, including in their provision
of academic adjustments and auxiliary
aids and services for students with
disabilities (34 CFR 104.44; 28 CFR
35.160—164; 28 CFR 36.303). Current
statistics show that many individuals
who are deaf or hard of hearing are
enrolling in mainstream postsecondary
institutions (Raue & Lewis, 2011). Given
the numbers of students enrolling in
mainstream postsecondary institutions,
and considering the various types of
accommodations that may be necessary
to serve this low-incidence population,
it is paramount that personnel at these
postsecondary institutions have the
knowledge and skills needed to provide
fully accessible learning experiences for
students who are deaf or hard of hearing
(Lang, 2002). For example, personnel
must be skilled at helping to determine
the appropriate type of interpreting
services for a particular student’s needs.
Personnel must also be knowledgeable
about other services from which the
student may benefit (e.g., captioning or
note-taking) and the availability of
newer technology, such as live text-
captioning technologies (e.g., C—Print or
Computer Assisted Realtime
Translation) and assistive listening
devices, that are effective
accommodations for students who are
deaf or hard of hearing (Cawthon,
Nichols, & Collier, 2009). Given the fast
pace of emerging technology, it is
particularly important for personnel to
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have access to the information needed
to stay current in this area.

In addition, there are deaf or hard of
hearing students who are not college-
bound and who need to develop their
basic skills to prepare to enter job
training programs or matriculate to
other postsecondary education
programs. Researchers examined the
transition strengths and needs of 53
middle and high school students who
were deaf or hard of hearing and found
substantial deficits in employment and
independent living skills * (Luft and
Huff, 2011). Individuals who are deaf or
hard of hearing need access to a wide
variety of institutions or programs that
provide postsecondary educational
opportunities to address these needs.
These postsecondary educational
opportunities may be provided by
postsecondary institutions and other
relevant organizations and public
agencies such as secondary schools,
vocational rehabilitation agencies,
community service agencies, centers for
independent living, and one stop
centers funded under the Workforce
Investment Act.

To help bring about significant
improvement in the quality of services
for students who are deaf or hard of
hearing and to improve educational
outcomes, a national agenda was
developed by a coalition of parent,
consumer, professional, and advocacy
organizations involved in the education
of children who are deaf or hard of
hearing. This national agenda, called
Moving Forward on Achieving
Educational Equality for Deaf and Hard
of Hearing Students (National Agenda),?
is currently underway and its focus is
on helping State educational agencies
(SEAs), local educational agencies
(LEAS), postsecondary institutions, and
their partners identify and implement

1In this study, employment skills included job-
seeking skills, work adjustment skills (e.g., work
schedules and deadlines, job-related reading and
math), and job-related social and interpersonal
skills. Independent living skills included money
management skills, health- and home-related skills,
and community awareness (e.g., use of public
transportation, effective communication) (Luft and
Huff, 2011).

2The National Agenda is an education initiative
based on a set of priorities that are stated as goals
and that are designed to bring about significant
improvement in the quality and nature of
educational services and programs for deaf and
hard of hearing students. The National Agenda was
developed by a coalition of parent, consumer,
professional, and advocacy organizations involved
in the education of children who are deaf and hard
of hearing, and working to develop an effective,
communication and language-driven educational
delivery system for children. The following Web
sites provide more information on the National
Agenda: http://www.ndepnow.org/agenda/
agenda.htm or http://http://www.pepnet.org/
2011Summit.asp

strategies to significantly improve the
quality and nature of educational
programs and services for students who
are deaf or hard of hearing (Muller,
2005; National Agenda, 2005; NASDSE,
2006; National State Leaders’ Summit,
2010). For the past several years,
through this National Agenda, State
teams comprised of parents and
representatives from SEAs, LEAs, State
(or other) special schools and programs
for the deaf, postsecondary institutions,
early childhood deaf education, and
others have met annually for a National
State Leaders Summit to learn about
effective strategies and develop State
plans for improving outcomes for
children and youth who are deaf or hard
of hearing. The National Agenda
encourages State teams to focus on goals
and practices that will help support
postsecondary access and completion
for deaf or hard of hearing students.
These practices include establishing
collaborative partnerships among
diverse agencies to improve
coordination of services, making
technology available to support
educational access, and preparing
personnel to meet the needs of a diverse
population of deaf or hard of hearing
students. The Department intends to
build on these efforts by providing TA
to State teams, including representatives
from postsecondary institutions, to
address the postsecondary, vocational,
technical, continuing, and adult
education needs of individuals who are
deaf or hard of hearing.

Consistent with the Department’s
priority to increase all students’
postsecondary success, the Department
seeks to support postsecondary
institutions, working with other relevant
organizations and public agencies, in
increasing the number and proportion of
students who are deaf or hard of hearing
who attend, persist in, and complete
college or other postsecondary
education and training (U.S. Department
of Education, 2010b).

Priority:

The purpose of this priority is to
support a Postsecondary Education
Center for Individuals who are Deaf
(Center) that will support postsecondary
institutions, working with other relevant
organizations and public agencies, to
more effectively address the
postsecondary, vocational, technical,
continuing, and adult education needs
of individuals who are deaf or hard of
hearing, including those who are deaf or
hard of hearing with co-occurring
disabilities such as learning and
emotional disabilities, so that a greater
number and proportion of these
students persist in and complete college
or other postsecondary education and

training. The Center will: (1) Provide
postsecondary institutions and other
relevant organizations and public
agencies with technical assistance on
programs, practices, and activities that
postsecondary institutions could use to
improve the completion and persistence
of students who are deaf or hard of
hearing; (2) provide professional
development opportunities through
local, State, regional, and national in-
person or online trainings to
postsecondary educators and other
individuals who provide educational
services to postsecondary students who
are deaf; and (3) provide training and
information about how postsecondary
institutions and other relevant
organizations and public agencies can
utilize technology to provide and
promote access and accommodations for
individuals who are deaf or hard of
hearing.

To be considered eligible for funding
under this absolute priority, applicants
must meet the application requirements
contained in this priority. Any project
funded under this absolute priority also
must meet the programmatic and
administrative requirements specified in
the priority.

Application Requirements. An
applicant must include in its
application—

(a) A logic model that depicts, at a
minimum, the goals, activities, outputs,
and outcomes of the proposed Center. A
logic model communicates how the
Center will achieve its outcomes and
provides a framework for both the
formative and summative evaluations of
the Genter;

Note: The following Web sites provide
more information on logic models: http://
www.researchutilization.org/matrix/
logicmodel resource3c.html and http://
www.tadnet.org/model_and_performance.

(b) A plan to implement the activities
described in the Project Activities
section of this priority;

(c) A plan, linked to the proposed
project’s logic model, for a formative
evaluation of the proposed project’s
activities. The plan must describe how
the formative evaluation will use clear
performance objectives to ensure
continuous improvement in the
operation of the proposed project,
including objective measures of progress
in implementing the project and
ensuring the quality of products and
services;

(d) A budget for a summative
evaluation to be conducted by an
independent third party;

(e) A budget for attendance at the
following:

(1) A one and one half day kick-off
meeting to be held in Washington, DC,
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within four weeks after receipt of the
award, and an annual two-day planning
meeting held in Washington, DC, with
the OSEP Project Officer during each
subsequent year of the project period.

(2) A three-day Project Directors’
Conference in Washington, DC, during
each year of the project period.

(3) A three-day Technical Assistance
and Dissemination Conference in
Washington, DC, during each year of the
project period.

(4) A minimum of two two-day trips
annually to attend Department briefings,
Department-sponsored conferences, and
other meetings, as requested by OSEP.

(f) A line item in the proposed budget
for an annual set-aside of 5 percent of
the grant amount to support emerging
needs that are consistent with the
proposed project’s activities, as those
needs are identified in consultation
with OSEP.

Note: With approval from the OSEP Project
Officer, the Center must reallocate any
remaining funds from this annual set-aside
no later than the end of the third quarter of
each budget period.

(g) A description of both the process
and the selection criteria that the Center
will use to identify the recipients of the
needs assessments and subsequent TA
described under sections (a) and (b) of
each of the Project Activities sections of
this notice (TA&D Project Activities,
Personnel Development Project
Activities, T&M Services Project
Activities). The Center must obtain
approval from OSEP before finalizing
the selection criteria and making the
final selection of the recipients.

Project Activities. To meet the
requirements of this priority, the Center
at a minimum, must conduct the
following project activities: TA&D
Project Activities, Personnel
Development Project Activities, and
T&M Services Project Activities.

TA&D Project Activities (Consistent
with section 663(c)(8)(C) of IDEA).

(a) Conduct assessments, including
examining student outcome data, to
determine current TA needs of
postsecondary institutions related to
meeting the postsecondary, vocational,
technical, continuing, and adult
education needs of individuals who are
deaf or hard of hearing. Such
assessments must identify the needs of
postsecondary institutions related to
enrolling, retaining, and instructing
students who are deaf or hard of hearing
and addressing the varying
communication needs of, and methods
used by, individuals who are deaf or
hard of hearing, such as oral
transliteration services, cued language
transliteration services, sign language

transliteration and interpreting services,
and transcription services. In its
application, an applicant must describe
both the process and the selection
criteria that the Center will use to
identify the institutions that will receive
the needs assessment and subsequent
TA. The Center must obtain approval
from OSEP before finalizing the
selection criteria and making the final
selection of institutions.

(b) Provide TA to postsecondary
institutions to address the needs
identified in assessments conducted
under paragraph (a) of these TA&D
Project Activities. This TA must—

(1) Be designed to enhance access to
college or other postsecondary
education and training by individuals
who are deaf or hard of hearing;

(2) Address the needs of individuals
who are deaf or hard of hearing to
improve their persistence and
completion in postsecondary education
by implementing practices, strategies, or
programs that improve student learning
outcomes, reduce time to degree, reduce
instructional costs, or other activities as
appropriate;

(3) Provide information on how to use
data to improve postsecondary student
outcomes relating to enrollment,
persistence, and completion, and
leading to career success.

(c) Provide TA on request to other
relevant organizations and public
agencies working with postsecondary
institutions to increase the number and
proportion of individuals who are deaf
or hard of hearing who enroll in, persist
in, and complete postsecondary
education. Other relevant organizations
and public agencies may include SEAs,
vocational rehabilitation agencies,
community service agencies, centers for
independent living, and one stop
centers funded under the Workforce
Investment Act. The TA provided under
this paragraph (c) must focus on:

(1) Students who are deaf or hard of
hearing, including those who are deaf or
hard of hearing with co-occurring
disabilities such as learning or
emotional disabilities, who are
transitioning from secondary to
postsecondary, vocational, technical,
continuing, adult education, the
workforce, and the community.

(2) Assisting postsecondary
institutions to meet their
responsibilities under Federal laws,
including Section 504 and the ADA,
with respect to students who are deaf or
hard of hearing.

(3) Developing and implementing
effective procedures for providing
postsecondary educational supports to
students who are deaf or hard of
hearing, including by encouraging the

use of cooperative arrangements among
postsecondary institutions and other
service providers, such as public and
private community service providers
that may address the educational,
remedial, support services, transitional,
independent living, and employment
needs of individuals who are deaf or
hard of hearing. The Center may also
address the transition of these students
from postsecondary institutions to
independent living and employment.

(4) Assisting teams of other relevant
organizations and appropriate public
agencies, including postsecondary
institutions, working on State plans or
other strategies to address the
postsecondary, vocational, technical,
continuing, and adult education needs
of individuals who are deaf or hard of
hearing.

(d) Make information available to
individuals who are deaf or hard of
hearing, parents of students who are
deaf or hard of hearing, secondary
schools, and postsecondary institutions
on the availability of resources (e.g.,
different kinds of accommodations,
financial, support services) to support
students who are deaf or hard of hearing
in completing their postsecondary
education.

(e) Incorporate the effective use of
technology (e.g., webinars, online
instruction) in the delivery of TA to
improve productivity and efficiency of
these activities.

Personnel Development Project
Activities (Consistent With section
662(c)(2) of IDEA)

(a) Conduct assessments, including
examining student outcome data, of the
personnel development training needs
of postsecondary, vocational, and adult
education professional and support staff
who provide transitional or
postsecondary educational services to
students who are deaf or hard of
hearing.

(b) Provide interdisciplinary training
to postsecondary educators, guidance
counselors, interpreters, speech
pathologists, audiologists, social
workers, rehabilitation counselors, and
other staff that addresses the needs
identified in the assessments conducted
under paragraph (a) of these Personnel
Development Project Activities and that
will contribute to improvements in
transitional and postsecondary
educational results for students who are
deaf or hard of hearing. This training
must include information on—

(1) How to use data to improve
practice and student outcomes; and

(2) Evidence-based practices that
address the postsecondary, vocational,
technical, continuing, and adult
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education needs of individuals who are
deaf or hard of hearing.

(c) Provide professional development
opportunities through local, State,
regional, and national in-person or
online trainings on key topics (e.g.,
orientation to deafness; deafness and
English proficiency status; deafness and
co-occurring disabilities; how to use
data to improve instructional practices)
to postsecondary educators and other
individuals who provide postsecondary
services to students who are deaf or
hard of hearing.

(d) Incorporate the effective use of
technology (e.g., webinars, online
instruction) in the delivery of training to
improve the productivity and efficiency
of the Center and to ensure that the
Center supports a broad audience.

T&M Services Project Activities
(Consistent with section 674(b) and (c)
of IDEA).

(a) Conduct assessments, including
examining student outcome data, to
determine the accessible technology and
media needs of postsecondary,
vocational, and adult education
programs related to—

(1) Enrolling, retaining, and
instructing students who are deaf or
hard of hearing; and

(2) Addressing the varying
communication needs of and methods
used by individuals who are deaf or
hard of hearing.

(b) Provide TA to administrators,
faculty, and support staff at
postsecondary institutions to address
the needs identified in assessments
conducted under paragraph (a) of these
T&M Services Project Activities. This
TA must—

(1) Be designed to enhance access to,
and completion of, college or other
postsecondary education and training
by individuals who are deaf;

(2) Provide information, technological
support, and in-service training, as
needed, to personnel at postsecondary
institutions who provide services to
students who are deaf or hard of
hearing;

(3) Train personnel in the innovative
uses and applications of technology,
including universally designed
technologies, assistive technology
devices, and accessible media formats;
and

(4) Train personnel on developing and
implementing effective procedures for
providing educational technology and
media supports to postsecondary
students who are deaf or hard of
hearing.

(c) Provide information on how
postsecondary institutions can use
technology to meet their responsibilities
under Federal laws, including the ADA

and Section 504, to provide access to
college or other postsecondary
education and training, and to provide
accommodations to individuals who are
deaf or hard of hearing.

Leadership and Coordination
Activities. In addition to the activities
conducted under the Project Activities
section of this priority, the Center
must—

(a) Maintain a Web site that meets
government or industry-recognized
standards for accessibility and that links
to the Web site operated by the
Technical Assistance Coordination
Center (TACC).

(b) Establish and maintain an advisory
committee to review the activities and
outcomes of the Center and provide
programmatic support and advice
throughout the project period. At a
minimum, the advisory committee must
meet on an annual basis in Washington,
DG, and consist of representatives from
SEAs, LEAs, school administrators,
individuals who are deaf, educators,
parents of individuals who are deaf,
vocational rehabilitation agencies,
community service agencies, centers for
independent living, one stop centers
funded under the Workforce Investment
Act, postsecondary institutions, and
service providers who work with
transitioning youth and adults who are
deaf. The Center must submit the names
of proposed members of the advisory
committee to OSEP for approval within
eight weeks after receipt of the award.

(c) Prepare and disseminate reports,
documents, and other materials on
appropriate accommodations in
postsecondary institutions, how to
prepare students who are deaf or hard
of hearing to be college and career
ready, and related topics as requested by
OSEP. The reports must identify
effective evidence-based practices as
well as areas that would benefit,
through additional research, from
improved levels of evidence for specific
practices. In consultation with the OSEP
Project Officer, the Center must make
selected reports, documents, and other
materials available for parents,
educators, service providers, members
of professional organizations and
advocacy groups, researchers, and
others, as appropriate.

(d) Communicate and collaborate, on
an ongoing basis and as appropriate,
with OSEP-funded projects, such as the
Parent Training and Information
Centers, the National Secondary
Transition Technical Assistance Center,
the National High School Center (jointly
funded with the Office of Elementary
and Secondary Education), the National
Center on Deaf-Blindness, the Regional
Resource Centers, the Center for

Implementing Technology in Education,
the Family Center on Technology and
Disability, and OSEP-funded projects
that focus on training personnel to serve
students with low incidence disabilities.
In addition, communicate and
collaborate, on an ongoing basis and as
appropriate, with related projects
funded by the Rehabilitation Services
Administration, the National Institute
on Disability and Rehabilitation
Research, the Institute of Education
Sciences, and the Office of Vocational
and Adult Education. This collaboration
could include the joint development of
products, the coordination of TA
services, and the planning and carrying
out of TA meetings and events.

(e) Host an annual National State
Systems Change Summit with
representatives from the SEAs, LEAs,
State schools, parent organizations,
postsecondary institutions, vocational
rehabilitation agencies, community
service agencies, centers for
independent living, and one stop
centers funded under the Workforce
Investment Act, service providers who
work with transitioning youth and
adults who are deaf or hard of hearing,
and other stakeholders. The National
State Systems Change Summit may be
held in conjunction with other national
conferences such as the annual National
State Leaders’ Summit. The summit
must—

(1) Provide, and enable the exchange
of, information on establishing and
implementing strategies to improve
educational programs and services for
postsecondary students who are deaf or
hard of hearing, and to increase the
number and proportion of these
students who persist in and complete
college or other postsecondary
education and training.

(2) Facilitate collaborative planning
and implementation among
stakeholders to address identified needs
of postsecondary institutions in the
State related to enrolling, retaining,
instructing, and graduating students
who are deaf or hard of hearing.

(f) Participate in, organize, or facilitate
communities of practice if they align
with the needs of the Center’s target
audience. Communities of practice must
align with the Center’s objectives to
support discussions and collaboration
among key stakeholders.

Note: The following Web site provides
more information on communities of
practice: http://www.tadnet.org/
communities.

(g) Prior to developing any new
product, submit a proposal for the

product to the TACC database for
approval from the OSEP Project Officer.
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The development of new products must
be consistent with the product
definition and guidelines posted on the
TACC Web site (http://www.tadnet.org).

(h) Maintain ongoing communication
with the OSEP Project Officer through
monthly phone conversations and e-
mail communication, as needed.

Extending the Project for a Fourth and
Fifth Year

The Secretary may extend the project
period of the Center for up to two
additional years beyond its original
project period of 36 months if the
grantee is achieving the intended
outcomes of the grant, shows
improvement against baseline measures
on performance indicators, and is
making a positive contribution to
practices and improved services that
address the postsecondary, vocational,
technical, continuing, and adult
education needs of individuals who are
deaf or hard of hearing, including those
who are deaf or hard of hearing with co-
occurring disabilities (e.g., learning or
emotional disabilities), so that a greater
number of students with deafness will

complete their postsecondary education.
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Waiver of Proposed Rulemaking:

Under the Administrative Procedure Act

(APA) (5 U.S.C. 553) the Department

generally offers interested parties the

opportunity to comment on proposed
priorities and requirements. Section

681(d) of IDEA, however, makes the

public comment requirements of the

APA inapplicable to the priority in this

notice.

Program Authority: 20 U.S.C. 1462, 1463,
1474, 1481, and 1482.

Applicable Regulations: The
Education Department General

Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77, 79, 80, 81, 82,
84, 85, 86, 97, 98, and 99.

Note: The regulations in 34 CFR part 79
apply to all applicants except federally
recognized Indian tribes.

Note: The regulations in 34 CFR part 86
apply to IHEs only.

II. Award Information

Type of Award: Cooperative
agreement.

Estimated Available Funds: Three
programs plan to make available a total
of an estimated $4,000,000 for this
competition: $1,300,000 from the TA&D
Program; $1,700,000 from the Personnel
Development Program; and $1,000,000
from the T&M Program.

Estimated Average Size of Award:
$4,000,000.

Note: In each budget period of 12 months
$1,300,000 must be budgeted for the
activities described under Technical
Assistance and Dissemination Activities
(Consistent with section 663(c)(8)(C) of
IDEA); $1,700,000 must be budgeted for the
activities described under Personnel
Development Activities (Consistent with
section 662(c)(2) of IDEA); and $1,000,000
must be budgeted for the activities described
under T&M Services Activities (Consistent
with section 674(b) of IDEA). The Assistant
Secretary for Special Education and
Rehabilitative Services may change these
maximum amounts through a notice
published in the Federal Register.

Maximum Awards: We will reject any
application that proposes a total budget
exceeding $4,000,000 or the individual
program budget amounts for the
designated activities described in the
note under the Estimated Average Size
of Award section of this notice for a
single budget period of 12 months. The
Assistant Secretary for Special
Education and Rehabilitative Services
may change any of these maximum
amounts through a notice published in
the Federal Register.

Estimated Number of Awards: 1.

Note: The Department is not bound by any
estimates in this notice.

Project Period: Up to 36 months with
an optional additional 24 months based
on performance. Applications must
include plans for both the 36 month
award and the 24 month extension.

III. Eligibility Information

1. Eligible Applicants: SEAs; LEAs,
including public charter schools that are
considered LEAs under State law; IHEs;
other public agencies; private nonprofit
organizations; outlying areas; freely
associated States; Indian tribes or tribal
organizations; and for-profit
organizations.
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http://www2.ed.gov/about/offices/list/ocr/docs/hq9806.html
http://www2.ed.gov/about/offices/list/ocr/docs/hq9806.html
http://www2.ed.gov/about/offices/list/ocr/docs/hq9806.html
http://www.projectforum.org/documentsearch.cfm
http://www.projectforum.org/documentsearch.cfm
http://www.ndepnow.org/agenda/agenda.htm
http://www.ndepnow.org/agenda/agenda.htm
http://www.nasdse.org
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Note: Eligible applicants may form
consortia that meet the requirements in 34
CFR 75.127 to 75.129 to apply under this
competition. The Secretary views the
formation of consortia as an effective and
efficient strategy to address the requirements
of this priority.

2. Cost Sharing or Matching: This
competition does not require cost
sharing or matching.

3. Other: General Requirements—(a)
The project funded under this
competition must make positive efforts
to employ and advance in employment
qualified individuals with disabilities
(see section 606 of IDEA).

(b) Applicants and the grant recipient
funded under this competition must
involve individuals with disabilities or
parents of individuals with disabilities
ages birth through 26 in planning,
implementing, and evaluating the
projects (see section 682(a)(1)(A) of
IDEA).

IV. Application and Submission
Information

1. Address to Request Application
Package: You can obtain an application
package via the Internet, from the
Education Publications Center (ED
Pubs), or from the program office.

To obtain a copy via the Internet, use
the following address: http://
www.ed.gov/fund/grant/apply/
grantaﬁps/index.html.

To obtain a copy from ED Pubs, write,
fax, or call the following: ED Pubs, U.S.
Department of Education, P.O. Box
22207, Alexandria, VA 22304.
Telephone, toll free: 1-877—-433-7827.
Fax: (703) 605-6794. If you use a
telecommunications device for the deaf
(TDD), call, toll free: 1-877-576—7734.

You can contact ED Pubs at its Web
site, also: http://www.EDPubs.gov or at
its e-mail address: edpubs@inet.ed.gov.

If you request an application package
from ED Pubs, be sure to identify this
program or competition as follows:
CFDA number 84.326D.

To obtain a copy from the program
office, contact the person listed under
FOR FURTHER INFORMATION CONTACT in
section VII of this notice.

Individuals with disabilities can
obtain a copy of the application package
in an accessible format (e.g., braille,
large print, audiotape, or computer
diskette) by contacting the person or
team listed under Accessible Format in
section VIII of this notice.

2. Content and Form of Application
Submission: Requirements concerning
the content of an application, together
with the forms you must submit, are in
the application package for this
competition.

Page Limit: The application narrative
(Part III of the application) is where you,

the applicant, address the selection
criteria that reviewers use to evaluate
your application. You must limit the
application narrative to the equivalent
of no more than 70 pages, using the
following standards:

e A “page” is 8.5” x 11”7, on one side
only, with 1” margins at the top, bottom,
and both sides.

e Double space (no more than three
lines per vertical inch) all text in the
application narrative, including titles,
headings, footnotes, quotations,
references, and captions.

e Use a font that is either 12 point or
larger or no smaller than 10 pitch
(characters per inch).

e Use one of the following fonts:
Times New Roman, Courier, Courier
New, or Arial. An application submitted
in any other font (including Times
Roman or Arial Narrow) will not be
accepted.

The page limit does not apply to Part
I, the cover sheet; Part I, the budget
section, including the narrative budget
justification; Part IV, the assurances and
certifications; or the one-page abstract,
the resumes, the bibliography, the
references, or the letters of support.
However, the page limit does apply to
all of the application narrative section
(Part III).

We will reject your application if you
exceed the page limit or if you apply
other standards and exceed the
equivalent of the page limit.

3. Submission Dates and Times:

Applications Available: August 9,
2011.

Deadline for Transmittal of
Applications: September 8, 2011.

Applications for grants under this
competition may be submitted
electronically using the Grants.gov
Apply site (Grants.gov), or in paper
format by mail or hand delivery. For
information (including dates and times)
about how to submit your application
electronically, or in paper format by
mail or hand delivery, please refer to
section IV. 7. Other Submission
Requirements of this notice.

We do not consider an application
that does not comply with the deadline
requirements.

Individuals with disabilities who
need an accommodation or auxiliary aid
in connection with the application
process should contact the person listed
under FOR FURTHER INFORMATION
CONTACT in section VII of this notice. If
the Department provides an
accommodation or auxiliary aid to an
individual with a disability in
connection with the application
process, the individual’s application
remains subject to all other

requirements and limitations in this
notice.

4. Intergovernmental Review: This
competition is subject to Executive
Order 12372 and the regulations in 34
CFR part 79. Information about
Intergovernmental Review of Federal
Programs under Executive Order 12372
is in the application package for this
competition.

5. Funding Restrictions: We reference
regulations outlining funding
restrictions in the Applicable
Regulations section of this notice.

6. Data Universal Numbering System
Number, Taxpayer Identification
Number, and Central Contractor
Registry: To do business with the
Department of Education, you must—

a. Have a Data Universal Numbering
System (DUNS) number and a Taxpayer
Identification Number (TIN);

b. Register both your DUNS number
and TIN with the Central Contractor
Registry (CCR), the Government’s
primary registrant database;

c. Provide your DUNS number and
TIN on your application; and

d. Maintain an active CCR registration
with current information while your
application is under review by the
Department and, if you are awarded a
grant, during the project period.

You can obtain a DUNS number from
Dun and Bradstreet. A DUNS number
can be created within one business day.

If you are a corporate entity, agency,
institution, or organization, you can
obtain a TIN from the Internal Revenue
Service. If you are an individual, you
can obtain a TIN from the Internal
Revenue Service or the Social Security
Administration. If you need a new TIN,
please allow 2—5 weeks for your TIN to
become active.

The CCR registration process may take
five or more business days to complete.
If you are currently registered with the
CCR, you may not need to make any
changes. However, please make certain
that the TIN associated with your DUNS
number is correct. Also note that you
will need to update your CCR
registration on an annual basis. This
may take three or more business days to
complete.

In addition, if you are submitting your
application via Grants.gov, you must (1)
Be designated by your organization as
an Authorized Organization
Representative (AOR); and (2) register
yourself with Grants.gov as an AOR.
Details on these steps are outlined at the
following Grants.gov Web page: http://
www.grants.gov/applicants/
get_registered.jsp).

7. Other Submission Requirements:
Applications for grants under this
competition may be submitted


http://www.ed.gov/fund/grant/apply/grantapps/index.html
http://www.ed.gov/fund/grant/apply/grantapps/index.html
http://www.ed.gov/fund/grant/apply/grantapps/index.html
http://www.grants.gov/applicants/get_registered.jsp
http://www.grants.gov/applicants/get_registered.jsp
http://www.grants.gov/applicants/get_registered.jsp
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electronically or in paper format by mail
or hand delivery.

a. Electronic Submission of
Applications.

We are participating as a partner in
the Governmentwide Grants.gov Apply
site. The Postsecondary Education
Center for Individuals who are Deaf
competition, CFDA number 84.326D, is
included in this project. We request
your participation in Grants.gov.

If you choose to submit your
application electronically, you must use
the Governmentwide Grants.gov Apply
site at http://www.Grants.gov. Through
this site, you will be able to download
a copy of the application package,
complete it offline, and then upload and
submit your application. You may not e-
mail an electronic copy of a grant
application to us.

You may access the electronic grant
application for the Postsecondary
Education Center for Individuals who
are Deaf competition at http://
www.Grants.gov. You must search for
the downloadable application package
for this competition by the CFDA
number. Do not include the CFDA
number’s alpha suffix in your search
(e.g., search for 84.326, not 84.326D).

Please note the following:

¢ Your participation in Grants.gov is
voluntary.

e When you enter the Grants.gov site,
you will find information about
submitting an application electronically
through the site, as well as the hours of
operation.

e Applications received by
Grants.gov are date and time stamped.
Your application must be fully
uploaded and submitted and must be
date and time stamped by the
Grants.gov system no later than 4:30:00
p-m., Washington, DC time, on the
application deadline date. Except as
otherwise noted in this section, we will
not accept your application if it is
received—that is, date and time
stamped by the Grants.gov system—after
4:30:00 p.m., Washington, DC time, on
the application deadline date. We do
not consider an application that does
not comply with the deadline
requirements. When we retrieve your
application from Grants.gov, we will
notify you if we are rejecting your
application because it was date and time
stamped by the Grants.gov system after
4:30:00 p.m., Washington, DC time, on
the application deadline date.

e The amount of time it can take to
upload an application will vary
depending on a variety of factors,
including the size of the application and
the speed of your Internet connection.
Therefore, we strongly recommend that
you do not wait until the application

deadline date to begin the submission
process through Grants.gov.

* You should review and follow the
Education Submission Procedures for
submitting an application through
Grants.gov that are included in the
application package for this competition
to ensure that you submit your
application in a timely manner to the
Grants.gov system. You can also find the
Education Submission Procedures
pertaining to Grants.gov under News
and Events on the Department’s G5
system home page at http://www.G5.gov.

¢ You will not receive additional
point value because you submit your
application in electronic format, nor
will we penalize you if you submit your
application in paper format.

o If you submit your application
electronically, you must submit all
documents electronically, including all
information you typically provide on
the following forms: the Application for
Federal Assistance (SF 424), the
Department of Education Supplemental
Information for SF 424, Budget
Information—Non-Construction
Programs (ED 524), and all necessary
assurances and certifications.

o If you submit your application
electronically, you must upload any
narrative sections and all other
attachments to your application as files
in a .PDF (Portable Document) format
only. If you upload a file type other than
a .PDF or submit a password-protected
file, we will not review that material.

e Your electronic application must
comply with any page-limit
requirements described in this notice.

e After you electronically submit
your application, you will receive from
Grants.gov an automatic notification of
receipt that contains a Grants.gov
tracking number. (This notification
indicates receipt by Grants.gov only, not
receipt by the Department.) The
Department then will retrieve your
application from Grants.gov and send a
second notification to you by e-mail.
This second notification indicates that
the Department has received your
application and has assigned your
application a PR/Award number (an ED-
specified identifying number unique to
your application).

o We may request that you provide us
original signatures on forms at a later
date.

Application Deadline Date Extension
in Case of Technical Issues with the
Grants.gov System: If you are
experiencing problems submitting your
application through Grants.gov, please
contact the Grants.gov Support Desk,
toll free, at 1-800-518—4726. You must
obtain a Grants.gov Support Desk Case
Number and must keep a record of it.

If you are prevented from
electronically submitting your
application on the application deadline
date because of technical problems with
the Grants.gov system, we will grant you
an extension until 4:30:00 p.m.,
Washington, DC time, the following
business day to enable you to transmit
your application electronically or by
hand delivery. You also may mail your
application by following the mailing
instructions described elsewhere in this
notice.

If you submit an application after
4:30:00 p.m., Washington, DC time, on
the application deadline date, please
contact the person listed under FOR
FURTHER INFORMATION CONTACT in
section VII of this notice and provide an
explanation of the technical problem
you experienced with Grants.gov, along
with the Grants.gov Support Desk Case
Number. We will accept your
application if we can confirm that a
technical problem occurred with the
Grants.gov system and that that problem
affected your ability to submit your
application by 4:30:00 p.m.,
Washington, DC time, on the
application deadline date. The
Department will contact you after a
determination is made on whether your
application will be accepted.

Note: The extensions to which we
refer in this section apply only to the
unavailability of, or technical problems
with, the Grants.gov system. We will not
grant you an extension if you failed to
fully register to submit your application
to Grants.gov before the application
deadline date and time or if the
technical problem you experienced is
unrelated to the Grants.gov system.

b. Submission of Paper Applications
by Mail.

If you submit your application in
paper format by mail (through the U.S.
Postal Service or a commercial carrier),
you must mail the original and two
copies of your application, on or before
the application deadline date, to the
Department at the following address:
U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.326D), LBJ Basement
Level 1, 400 Maryland Avenue, SW.,
Washington, DC 20202-4260.

You must show proof of mailing
consisting of one of the following:

(1) A legibly dated U.S. Postal Service
postmark.

(2) A legible mail receipt with the
date of mailing stamped by the U.S.
Postal Service.

(3) A dated shipping label, invoice, or
receipt from a commercial carrier.

(4) Any other proof of mailing
acceptable to the Secretary of the U.S.
Department of Education.


http://www.Grants.gov
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If you mail your application through
the U.S. Postal Service, we do not
accept either of the following as proof
of mailing:

(1) A private metered postmark.

(2) A mail receipt that is not dated by
the U.S. Postal Service.

If your application is postmarked after
the application deadline date, we will
not consider your application.

Note: The U.S. Postal Service does not
uniformly provide a dated postmark.
Before relying on this method, you
should check with your local post
office.

c. Submission of Paper Applications
by Hand Delivery.

If you submit your application in
paper format by hand delivery, you (or
a courier service) must deliver the
original and two copies of your
application by hand, on or before the
application deadline date, to the
Department at the following address:
U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.326D), 550 12th
Street, SW., Room 7041, Potomac Center
Plaza, Washington, DC 20202—-4260.

The Application Control Center
accepts hand deliveries daily between
8:00 a.m. and 4:30:00 p.m., Washington,
DC time, except Saturdays, Sundays,
and Federal holidays. Note for Mail or
Hand Delivery of Paper Applications: If
you mail or hand deliver your
application to the Department—

(1) You must indicate on the envelope
and—if not provided by the
Department—in Item 11 of the SF 424
the CFDA number, including suffix
letter, if any, of the competition under
which you are submitting your
application; and

(2) The Application Control Center
will mail to you a notification of receipt
of your grant application. If you do not
receive this notification within 15
business days from the application
deadline date, you should call the U.S.
Department of Education Application
Control Center at (202) 245—-6288.

V. Application Review Information

1. Selection Criteria: The selection
criteria for this competition are from 34
CFR 75.210 and are listed in the
application package.

2. Review and Selection Process: We
remind potential applicants that in
reviewing applications in any
discretionary grant competition, the
Secretary may consider, under 34 CFR
75.217(d)(3), the past performance of the
applicant in carrying out a previous
award, such as the applicant’s use of
funds, achievement of project
objectives, and compliance with grant
conditions. The Secretary may also

consider whether the applicant failed to
submit a timely performance report or
submitted a report of unacceptable
quality.

In addition, in making a competitive
grant award, the Secretary also requires
various assurances including those
applicable to Federal civil rights laws
that prohibit discrimination in programs
or activities receiving Federal financial
assistance from the Department of
Education (34 CFR 100.4, 104.5, 106.4,
108.8, and 110.23).

3. Additional Review and Selection
Process Factors: In the past, the
Department has had difficulty finding
peer reviewers for certain competitions
because so many individuals who are
eligible to serve as peer reviewers have
conflicts of interest. The Standing Panel
requirements under IDEA also have
placed additional constraints on the
availability of reviewers. Therefore, the
Department has determined that, for
some discretionary grant competitions,
applications may be separated into two
or more groups and ranked and selected
for funding within the specific groups.
This procedure will make it easier for
the Department to find peer reviewers
by ensuring that greater numbers of
individuals who are eligible to serve as
reviewers for any particular group of
applicants will not have conflicts of
interest. It also will increase the quality,
independence, and fairness of the
review process, while permitting panel
members to review applications under
discretionary grant competitions for
which they also have submitted
applications. However, if the
Department decides to select an equal
number of applications in each group
for funding, this may result in different
cut-off points for fundable applications
in each group.

4. Special Conditions: Under 34 CFR
74.14 and 80.12, the Secretary may
impose special conditions on a grant if
the applicant or grantee is not
financially stable; has a history of
unsatisfactory performance; has a
financial or other management system
that does not meet the standards in 34
CFR parts 74 or 80, as applicable; has
not fulfilled the conditions of a prior
grant; or is otherwise not responsible.

VI. Award Administration Information

1. Award Notices: If your application
is successful, we notify your U.S.
Representative and U.S. Senators and
send you a Grant Award Notification
(GAN). We may notify you informally,
also.

If your application is not evaluated or
not selected for funding, we notify you.

2. Administrative and National Policy
Requirements: We identify

administrative and national policy
requirements in the application package
and reference these and other
requirements in the Applicable
Regulations section of this notice.

We reference the regulations outlining
the terms and conditions of an award in
the Applicable Regulations section of
this notice and include these and other
specific conditions in the GAN. The
GAN also incorporates your approved
application as part of your binding
commitments under the grant.

3. Reporting: (a) If you apply for a
grant under this competition, you must
ensure that you have in place the
necessary processes and systems to
comply with the reporting requirements
in 2 CFR part 170 should you receive
funding under the competition. This
does not apply if you have an exception
under 2 CFR 170.110(b).

(b) At the end of your project period,
you must submit a final performance
report, including financial information,
as directed by the Secretary. If you
receive a multi-year award, you must
submit an annual performance report
that provides the most current
performance and financial expenditure
information as directed by the Secretary
under 34 CFR 75.118. The Secretary
may also require more frequent
performance reports under 34 CFR
75.720(c). For specific requirements on
reporting, please go to http://
www.ed.gov/fund/grant/apply/
appforms/appforms.html.

4. Performance Measures: Under the
Government Performance and Results
Act of 1993 (GPRA), the Department has
established a set of performance
measures, including long-term
measures, that are designed to yield
information on various aspects of the
effectiveness and quality of the TA&D
program. These measures focus on the
extent to which projects provide high-
quality products and services, the
relevance of project products and
services to educational and early
intervention policy and practice, and
the use of products and services to
improve educational and early
intervention policy and practice.

Grantees will be required to report
information on their project’s
performance in annual reports to the
Department (34 CFR 75.590).

5. Continuation Awards: In making a
continuation award, the Secretary may
consider, under 34 CFR 75.253, the
extent to which a grantee has made
“substantial progress toward meeting
the objectives in its approved
application.” This consideration
includes the review of a grantee’s
progress in meeting the targets and
projected outcomes in its approved
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application, and whether the grantee
has expended funds in a manner that is
consistent with its approved application
and budget. In making a continuation
grant, the Secretary also considers
whether the grantee is operating in
compliance with the assurances in its
approved application, including those
applicable to Federal civil rights laws
that prohibit discrimination in programs
or activities receiving Federal financial
assistance from the Department (34 CFR
100.4, 104.5, 106.4, 108.8, and 110.23).

VII. Agency Contact

FOR FURTHER INFORMATION CONTACT:
Louise Tripoli, U.S. Department of
Education, 400 Maryland Avenue, SW.,
room 4077, Potomac Center Plaza (PCP),
Washington, DC 20202-2550.
Telephone: (202) 245-7554.

If you use a TDD, call the Federal
Relay Service (FRS), toll free, at 1-800—
877—-8339.

VIII. Other Information

Accessible Format: Individuals with
disabilities can obtain this document
and a copy of the application package in
an accessible format (e.g., braille, large
print, audiotape, or computer diskette)
by contacting the Grants and Contracts
Services Team, U.S. Department of
Education, 400 Maryland Avenue, SW.,
room 5075, PCP, Washington, DC
20202-2550. Telephone: (202) 245—
7363. If you use a TDD, call the FRS, toll
free, at 1-800—877-8339.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: http://www.gpo.gov/fdsys. At this
site you can view this document, as well
as all other documents of this
Department published in the Federal
Register, in text or Adobe Portable
Document Format (PDF). To use PDF
you must have Adobe Acrobat Reader,
which is available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: http://
www.federalregister.gov. Specifically,
through the advanced search feature at
this site, you can limit your search to
documents published by the
Department.

Dated: August 4, 2011.
Alexa Posny,

Assistant Secretary for Special Education and
Rehabilitative Services.

[FR Doc. 2011-20180 Filed 8—-8-11; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Applications for New Awards;
Technical Assistance and
Dissemination To Improve Services
and Results for Children With
Disabilities—Transition to College and
Careers Center

AGENCY: Office of Special Education and
Rehabilitative Services, Department of
Education.

ACTION: Notice.

Overview Information: Technical
Assistance and Dissemination to
Improve Services and Results for
Children with Disabilities—Transition
to College and Careers Center; Notice
inviting applications for new awards for
fiscal year (FY) 2011.

Catalog of Federal Domestic Assistance
(CFDA) Number: 84.326].

Dates: Applications Available: August
9, 2011. Deadline for Transmittal of
Applications: September 8, 2011.

Full Text of Announcement

I. Funding Opportunity Description

Purpose of Program: The purpose of
the Technical Assistance and
Dissemination to Improve Services and
Results for Children with Disabilities
program is to promote academic
achievement and to improve results for
children with disabilities by providing
technical assistance (TA), supporting
model demonstration projects,
disseminating useful information, and
implementing activities that are
supported by scientifically based
research.

Priority: In accordance with 34 CFR
75.105(b)(2)(v), this priority is from
allowable activities specified in the
statute or otherwise authorized in the
statute (see sections 663 and 681(d) of
the Individuals with Disabilities
Education Act (IDEA), 20 U.S.C. 1463
and 1481(d)).

Absolute Priority: For FY 2011 and
any subsequent year in which we make
awards based on the list of unfunded
applicants from this competition, this
priority is an absolute priority. Under 34
CFR 75.105(c)(3) we consider only
applications that meet this priority.

This priority is:

Technical Assistance and Dissemination
To Improve Services and Results for
Children With Disabilities—Transition
to College and Careers Center

Background:

The Department is committed to the
goal of ensuring that every child is on
track to graduate from high school with
the knowledge and skills needed for

success in college and careers. Under
Part B of IDEA, State educational
agencies (SEAs) and local educational
agencies (LEAs) must ensure that the
individualized education programs
(IEPs) of children with disabilities who
turn 16, or younger if determined
appropriate by the IEP Team,?! include
appropriate, measurable postsecondary
goals in specified areas and the
transition services 2 needed to assist the
child in reaching those goals. The
postsecondary goals and transition
services components in the IEPs of
eligible students with disabilities must
be updated annually thereafter (20
U.S.C. 1414(d)(1)(A)(VIID)). The SEA
must also have in effect policies and
procedures related to interagency
agreements or other mechanisms for
interagency coordination to meet its
obligation related to, and methods of,
ensuring transition services for students
with disabilities (20 U.S.C. 1412(a)(12)).
Effective transition services are
directly linked to better post-school
outcomes for students with disabilities
(National Alliance for Secondary
Education and Transition (NASET),
2005; Test, Fowler, Richter, White,
Mazzotti, Walker, Kohler & Kortering,
2009; Test, Mazzotti, Mustian, Fowler,
Kortering & Kohler, 2009). Researchers

1 As used here, an IEP is a written statement for
each child with a disability that is developed,
reviewed, and revised in a meeting in accordance
with 34 CFR 300.320 through 300.324 (34 CFR
300.320(a)). The term IEP Team means a group of
individuals described in 34 CFR 300.321 that is
responsible for developing, reviewing, or revising
an [EP for a child with a disability (34 CFR 300.23).
An IEP Team includes both parents and school
officials. Additionally, if a purpose of an IEP Team
meeting will be the consideration of the
postsecondary goals for the student and the
transition services needed to assist the student in
reaching those goals, the student must be invited to
attend that meeting (34 CFR 300.321(b)(1)). Also, to
the extent appropriate, with the consent of the
parents or a student who has reached the age of
majority, the public agency must invite a
representative of any participating agency that is
likely to be responsible for providing or paying for
transition services to an IEP Team meeting where
postsecondary goals and transition services are
considered (34 CFR 300.321(b)(3)).

2The term transition services means a
coordinated set of activities for a child with a
disability that—(A) Is designed to be within a
results-oriented process, that is focused on
improving the academic and functional
achievement of the child with a disability to
facilitate the child’s movement from school to post-
school activities, including post-secondary
education, vocational education, integrated
employment (including supported employment),
continuing and adult education, adult services,
independent living, or community participation; (B)
is based on the individual child’s needs, taking into
account the child’s strengths, preferences, and
interests; and (C) includes instruction, related
services, community experiences, the development
of employment and other post-school adult living
objectives, and, when appropriate, acquisition of
daily living skills and functional vocational
evaluation. (20 U.S.C. 1401(34)).
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have identified evidence-based practices
for transition services (e.g., teaching
employment skills using community-
based instruction, encouraging and
facilitating self-directed IEPs, teaching
parents and families about transition,
and structuring programs to extend
services beyond secondary school) that
help to improve student outcomes and
better prepare students for college, other
postsecondary education and training,
and the workforce (Cobb & Alwell, 2009;
NASET, 2005; Test, Fowler et al., 2009;
Test, Mazzotti et al., 2009). Further, a
review of research and practice
indicates that LEAs and schools can
implement and scale-up evidence-based
practices with fidelity when proper
supports, such as ongoing consultation
and coaching for key staff, regular
evaluation of staff performance, and
data-based decision-making, are in place
(Fixsen, Naoom, Blasé, Friedman, &
Wallace, 2005). To improve
postsecondary success for students with
disabilities, LEAs and schools need
more support in ensuring the delivery
and implementation of effective
transition services (Landmark, Ju, &
Zhang, 2010).

President Obama has established a
goal that by 2020, the United States will
once again have the highest proportion
of college graduates in the world. To
accomplish this goal, we need to better
prepare all high school students for
postsecondary education and
employment; students with disabilities
will need more preparation for these
post-school outcomes than most. Data
suggest that many high school students
are underprepared to enter
postsecondary education and
employment settings (Casner-Lotto &
Barrington, 2006; U.S. Department of
Education, 2004). The National
Longitudinal Transition Study (NLTS—
2) reports considerable gaps in
achievement in the core academic
subjects between students with
disabilities and their non-disabled peers
and suggests that students with
disabilities are less likely to enroll in
postsecondary education programs
(Newman, Wagner, Cameto, & Knokey,
2009; Wagner, Newman, Cameto, &
Levine, 2006). Students with disabilities
are also less likely to enter post-school
employment. The U.S. Department of
Labor’s Bureau of Labor Statistics (BLS)
reported that in May of 2009, only 22.9
percent of individuals with
disabilities—as compared to 71.1
percent of the general population—were
in the workforce (BLS, 2009). Post-
school outcomes are even more
discouraging for particular
subpopulations of individuals with

disabilities, including individuals with
emotional disturbance or intellectual
disabilities and those from culturally
and linguistically diverse backgrounds
(Newman et al., 2009).

To improve post-school outcomes for
students with disabilities, LEAs and
schools need support in (1) Accessing or
establishing programs and initiatives
designed to ensure college- and career-
readiness, such as more challenging or
alternative courses, as well as work-
based learning experiences; 3 and (2)
facilitating the participation and
completion in those programs and
initiatives of students with disabilities.
Researchers and policymakers suggest
that enrollment in more rigorous,
academically intense programs (e.g.,
Advanced Placement [AP] or dual high
school and college enrollment) in high
school can prepare students, including
those with previously low achievement
levels, to enroll and persist in
postsecondary education at higher rates
than similar students who pursue less
challenging courses of study (Adelman,
2006; College Board, 2010; Karp,
Calcagno, Hughes, Jeong, Bailey, 2007;
Tierney, Bailey, Constantine,
Finkelstein, & Hurd, 2009). In addition,
the use of context-based approaches in
which academic content and career and
technical education curricula are
integrated has resulted in improved
student performance on standardized
measures of math and literacy
achievement (Pearson, Sawyer, Park,
Santamaria, van der Mandele, Keene,
Taylor, 2010; Stone, Alfeld, Pearson,
Lewis, Jensen, 2006). Preparing students
with disabilities for successful post-
school outcomes also involves assisting
them in improving their achievement of
functional skills.# In a study of the
functional achievement of students with
disabilities, a substantial number of
youth with disabilities were rated at the
lowest performing level when compared
to their non-disabled peers (Wagner et
al, 2006). Researchers have identified
evidence-based practices that improve
functional skills in activities such as

3In the past, the Department helped to support
a Youth to Work Coalition (YWC)—a group of
Federal agencies, businesses, and foundations—to
assist businesses in creating or enhancing
internship and mentoring programs focused on
engaging youth with disabilities and providing
them with meaningful work-based learning
experiences. Developing relationships between
schools and community employers with regard to
internship and mentoring programs is a key strategy
for connecting students with disabilities to work-
based learning experiences while still in high
school (Carter, Trainor, Cakiroglu, Cole, Swedeen,
Ditchman & Owens, 2009).

4 As used here, functional skills refer to four
cluster areas (motor skills, social interaction and
communication, personal living skills, and
community living skills) (Wagner et al, 2006).

balancing a checkbook and purchasing
groceries (Ayers, Langone, Boon, &
Norman, 2006); and locating, carrying,
and purchasing items in stores (Alberto,
Cihak, & Gama, 2005; Bates, Cuvi, Miner
& Korabek, 2001; Cihak, Alberto,
Kessler, & Taber, 2004). Researchers
have also identified evidence-based
practices that support gains in social
skills, work-related interpersonal skills,
interviewing skills, job maintenance
skills, and specific job-related skills
(Izzo, Cartledge, Miller, Growick, &
Rutkowski, 2000). Finally, work-based
learning experiences—ranging from job
shadowing to internships and
apprenticeships—are essential for
preparing students with disabilities
with the knowledge and skills needed
for success in the workforce (Lynn &
Mack, 2008; Symonds, Schwartz &
Ferguson, 2011).

In addition to funding research on
improving post-school outcomes for
students with disabilities, the
Department’s Office of Special
Education Programs (OSEP) monitors
States in certain priority areas,’ using
specific indicators. States are required
to monitor their LEAs using most of
those same indicators (20 U.S.C.
1416(a)(3)). States report data related to
20 indicators in their IDEA, Part B State
Performance Plan/Annual Performance
Report (SPP/APR). IDEA, Part B
Indicator 13 (Indicator 13), which
concerns IEP requirements related to
postsecondary goals and transition
services, is a compliance indicator, and
States are required to meet a 100 percent
target for this indicator.6 In addition,
States collect and use Indicator 13 data,
in part, to assess their LEAs’
implementation of these IEP
requirements. In the past 5 years, OSEP
has funded the National Secondary
Transition Technical Assistance Center
(NSTTAC) (http://www.nsttac.org) to
support States to develop, implement,
and improve transition services and to
collect and use Indicator 13 data

5 These priority areas are: provision of a free
appropriate public education in the least restrictive
environment; State exercise of general supervisory
authority, including child find, effective
monitoring, the use of resolution sessions,
mediation, voluntary binding arbitration, and a
system of transition services as defined in section
602(34) and 637(a)(9) of IDEA; and disproportionate
representation of racial and ethnic groups in special
education and related services, to the extent the
representation is the result of inappropriate
identification. (20 U.S.C. 1416(a)(3)).

6Indicator 13 has been revised, and States
reported data on the revised Indicator 13 for the
first time in the Federal Fiscal Year 2009 SPP/APR,
(submitted February 1, 2011 for the period covering
July 1, 2009 through June 30, 2010). The text of
Indicator 13 can be found at http://www2.ed.gov/
policy/speced/guid/idea/bapr/2010/b2-1820-
0624bmeastable111210.doc.


http://www2.ed.gov/policy/speced/guid/idea/bapr/2010/b2-1820-0624bmeastable111210.doc
http://www2.ed.gov/policy/speced/guid/idea/bapr/2010/b2-1820-0624bmeastable111210.doc
http://www2.ed.gov/policy/speced/guid/idea/bapr/2010/b2-1820-0624bmeastable111210.doc
http://www.nsttac.org
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(http://www.nsttac.org). According to an
analysis conducted by NSTTAC (2009),
States initially reported relatively low
levels of compliance with Indicator 13.
However, in the Federal Fiscal Year
(FFY) 2009 SPP/APR, (submitted
February 1, 2011 for the period covering
July 1, 2009 through June 30, 2010), 60
percent of States reported Indicator 13
data that ranged between 80 percent and
100 percent compliance (NSTTAC, in
press). All States are required to meet
Indicator 13’s 100 percent compliance
target.

To further improve their compliance
with Indicator 13, States indicated that
they will need to provide LEAs and
their stakeholders (e.g., parents,
vocational rehabilitation counselors,
postsecondary education disability
service providers) with: (1) Training or
professional development; (2) TA; (3)
information on how to improve data
collection and reporting; (4) assistance
with clarifying, examining, or
developing policies and procedures; and
(5) strategies for improving
collaboration and coordination among
transition services providers (NSTTAC,
2009). States continue to need TA in
order to build their capacity to meet
IDEA, Part B’s postsecondary goals and
transition services requirements and
meet the 100 percent target for
compliance with Indicator 13. States
also continue to need TA to ensure that
all students are well prepared for
college (or other postsecondary
education and training) and the
workforce.

The Department proposes to support
a Transition to College and Careers
Center (Center) to assist States and LEAs
with developing appropriate,
measurable postsecondary goals and
implementing transition services that
result in improved academic and
functional achievement of students with
disabilities and a successful transition
to college (or other postsecondary
education and training) and the
workforce. The Center’s scope of work
would include activities that are
focused on supporting the
implementation of evidence-based
practices for transition services and
facilitating and increasing the
participation of students with
disabilities in programs and initiatives
to ensure college- and career-readiness
(e.g., AP courses, dual high school and
college enrollment programs, career and
technical education, and work-based
learning experiences).

Priority:

The purpose of this priority is to fund
a cooperative agreement to support the
establishment and operation of a
Transition to College and Careers Center

that will provide TA and disseminate
useful information to SEAs, LEAs,
schools, and other stakeholders to
improve the: (1) Implementation and
scaling up 7 of evidence-based

practices 8 to assist SEAs and LEAs in
the development of appropriate
measurable postsecondary goals and the
implementation of the transition
services (as defined in section 602(34) of
IDEA) that will lead to improved
academic and functional © achievement
for students with disabilities and
prepare them for college or other
postsecondary education and training
and the workforce; (2) implementation
of SEA and LEA policies, procedures,
and practices that facilitate and increase
the participation of students with
disabilities in programs and initiatives
that are designed to ensure college- and
career-readiness; and (3) achievement of
compliance with the 100 percent target
for IDEA, Part B Indicator 13 so that
SEAs and LEAs can develop,
implement, and annually update IEPs
for eligible students with disabilities,
generally age 16 and above, that contain
appropriate measurable postsecondary
goals and the transition services, as
defined in section 602(34) of IDEA,
needed to assist students in reaching
those goals. These activities will
support SEA and LEA efforts to ensure
that all students with disabilities are
prepared for college (or other
postsecondary education and training)
and the workforce.

To be considered for funding under
this absolute priority, applicants must
meet the application requirements
contained in this priority. Any project
funded under this absolute priority also

7 For the purposes of this priority, scale-up means
to reach ““a tipping point at which at least 60
percent of the students who could benefit from an
innovation are experiencing it in their educational
setting. To scale-up innovations, a State must first
scale-up implementation capacity in all districts in
the State”. (State Implementation and Scaling-Up of
Evidence-Based Practices Center (http://www.
scalingup.org)).

8For the purposes of this priority, evidence-based
practices means practices for which there is “strong
evidence” or “moderate evidence” of effectiveness
as defined in the Department’s notice of final
supplemental priorities and definitions for
discretionary grant programs, published in the
Federal Register on December 15, 2010 (75 FR
78486).

9For the purposes of this priority, functional is
used as described in the Analysis of Comments and
Changes section of the preamble to the final
regulations in 34 CFR parts 300 and 301,
(Assistance to States for the Education of Children
with Disabilities and Preschool Grants for Children
with Disabilities), published in the Federal Register
on August 14, 2006 (71 FR 46540, 46661). Although
not defined in the regulations, the term is generally
understood to refer to “‘skills or activities that are
not considered academic or related to a child’s
academic achievement, * * * [but] is often used in
the context of routine activities of everyday living.”

must meet the programmatic and
administrative requirements specified in
the priority.

Application Requirements. An
applicant must include in its
application—

(a) A logic model that depicts, at a
minimum, the goals, activities, outputs,
and outcomes of the proposed project. A
logic model communicates how a
project will achieve its outcomes and
provides a framework for both the
formative and summative evaluations of
the project;

Note: The following Web sites provide
more information on logic models: http://
www.researchutilization.org/matrix/
logicmodel resource3c.html and http://www.
tadnet.org/model and_performance.

(b) A plan to implement the activities
described in the Project Activities
section of this priority;

(c) A plan, linked to the proposed
project’s logic model, for a formative
evaluation of the proposed project’s
activities. The plan must describe how
the formative evaluation will use clear
performance objectives to ensure
continuous improvement in the
operation of the proposed project,
including objective measures of progress
in implementing the project and
ensuring the quality of products and
services;

(d) A budget for a summative
evaluation to be conducted by an
independent third party;

(e) A budget for attendance at the
following:

(1) A one and one half day kick-off
meeting to be held in Washington, DC,
within four weeks after receipt of the
award, and an annual planning meeting
held in Washington, DC, with the OSEP
Project Officer during each subsequent
year of the project period.

(2) A three-day Project Directors’
Conference in Washington, DC, during
each year of the project period.

(3) A two-day Technical Assistance
and Dissemination Conference in
Washington, DC, during each year of the
project period.

(4) A two-day OSEP Leadership Mega
Conference in Washington, DC, during
each year of the project period.

(5) One one-day trip annually to
attend Department briefings,
Department-sponsored conferences, and
other meetings, as requested by OSEP;
and

(f) A line item in the proposed budget
for an annual set-aside of five percent of
the grant amount to support emerging
needs that are consistent with the
proposed project’s activities, as those
needs are identified in consultation
with OSEP.


http://www.researchutilization.org/matrix/logicmodel_resource3c.html
http://www.researchutilization.org/matrix/logicmodel_resource3c.html
http://www.researchutilization.org/matrix/logicmodel_resource3c.html
http://www.tadnet.org/model_and_performance
http://www.tadnet.org/model_and_performance
http://www.scalingup.org
http://www.scalingup.org
http://www.nsttac.org
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Note: With approval from the OSEP Project
Officer, the Center must reallocate any
remaining funds from this annual set-aside
no later than the end of the third quarter of
each budget period.

Project Activities. To meet the
requirements of this priority, the Center,
at a minimum, must conduct the
following activities:

Knowledge Development Activities.

(a) Conduct a comprehensive review
of studies and related evidence and
prepare papers that synthesize the
research on policies and practices
related to the transition of students with
disabilities to postsecondary education
or a workforce setting (secondary
transition) and college- and career-
readiness among students with
disabilities. In conducting the review of
studies and related evidence, the Center
must use standards that are consistent
with those used by the What Works
Clearinghouse and the definitions of
strong evidence and moderate evidence
contained in the Definitions section of
the notice of final supplemental
priorities and definitions for
discretionary grant programs, published
in the Federal Register on December 15,
2010 (75 FR 78486). The papers must
present the research in a format that is
accessible to the Center’s relevant
audiences, including SEAs, LEAs, and
schools, and clearly articulate the
strength (i.e., internal validity) and the
breadth (i.e., external validity) of the
research supporting the policies or
practices described, and provide useful
recommendations based on the research
that can be incorporated into the
Center’s TA activities. These papers
must be subject to external peer review.
Topics for these papers may include,
but are not limited to SEA, LEA, and
school policies and practices that—

(1) Support the effective
implementation and scaling up of
evidence-based practices (e.g., teaching
employment skills using community-
based instruction, encouraging and
facilitating self-directed IEPs, teaching
parents and families about transition,
and structuring programs to extend
services beyond secondary school) at
the local level in developing appropriate
postsecondary goals and implementing
transition services, including effective
strategies for developing and sustaining
interagency linkages and collaboration
between secondary school systems and
other systems such as: Institutions of
higher education (e.g., two- and four-
year institutions), adult service agencies
(e.g., vocational rehabilitation and
workforce development systems), career
and technical education systems, and
other postsecondary training programs
(e.g., Job Corps);

(2) Improve postsecondary outcomes
for students with disabilities across
disability categories and severity levels,
including particular subpopulations that
tend to have the poorest postsecondary
outcomes, such as individuals with
emotional disturbance or intellectual
disabilities and those from culturally
and linguistically diverse backgrounds;
and

(3) Facilitate the participation and
completion of students with disabilities
in programs and initiatives designed to
ensure college- and career-readiness
(e.g., AP courses, dual high school and
college enrollment programs, career and
technical education, and work-based
learning experiences).

(b) Conduct an analysis of IDEA, Part
B State APRs and other sources of
information to determine the current
status of the development of appropriate
postsecondary goals and the
implementation of transition services
that support improved performance or
create barriers to improved
performance.

Technical Assistance and Dissemination
Activities

(a) Provide a continuum of general TA
and conduct dissemination activities
(e.g., managing Web sites, listservs, and
communities of practice; and holding
conferences and training institutes) on
implementing—

(1) Evidence-based practices that help
to improve the academic and functional
achievement of students with
disabilities, including particular
subpopulations of students with
disabilities that tend to have the poorest
outcomes, and prepare them for college
(or other postsecondary education and
training) and the workforce; and

(2) Policies and practices that
facilitate the participation of students
with disabilities in programs and
initiatives designed to ensure college-
and career-readiness (e.g., AP courses,
dual high school and college enrollment
programs, career and technical
education, and work-based learning
experiences).

(b) Maintain a Web site that meets
government or industry-recognized
standards for accessibility and that links
to the Web site operated by the
Technical Assistance Coordination
Center (TACC).

(c) Prepare and disseminate reports,
documents, and other materials,
including publications in peer-reviewed
journals, on developing appropriate
postsecondary goals and implementing
transition services and related topics as
requested by OSEP for specific
audiences including students, teachers,
educators, rehabilitation counselors,

families, administrators, policymakers,
and researchers. In consultation with
the OSEP Project Officer, make selected
reports, documents, and other materials
available in both English and Spanish.

(d) Develop materials and guidance
for States and provide TA related to
Indicator 13 on their APRs and SPPs, as
requested by OSEP.

(e) Improve data collection and
reporting systems at the State and local
level related to the development of
postsecondary goals and
implementation of transition services.

(f) Host an annual national forum for
researchers, policymakers,
administrators, practitioners, and other
appropriate stakeholders to exchange
information on developing appropriate
postsecondary goals and implementing
transition services designed to prepare
students with disabilities for college (or
other postsecondary education and
training) and the workforce.

(g) Identify, in each year of the project
period, a minimum of five States to
receive intensive TA0 from the Center.
The purpose of the intensive TA will be
to assist these States in supporting
effective implementation of evidence-
based practices at the SEA, LEA, and
school levels, and using effective
methods to scale-up the use of evidence-
based practices. The dissemination of
the Center’s work (as described in
paragraph (c) in Technical Assistance
and Dissemination Activities) will
enhance the capacity of all States to
support their LEAs and schools in
implementing and scaling up the use of
evidence-based practices.

In its application, an applicant must
describe both the process and the
selection criteria that the Center will use
to identify the States that will receive
the intensive TA. The Center must
obtain approval from OSEP before
finalizing the selection criteria and
making the final selection of States that
will receive intensive TA. Once a State
is selected, the Center must work with
that State for the entire project period.
(The Center must identify a minimum of
five States the first year of the project
period and a minimum of five more
States in each of the second and third
years of the project period, so that by

10 For the purposes of this priority, intensive TA
means TA services that require a stable, on-going
negotiated relationship between the TA Center staff
and the TA recipient, and include a purposeful,
planned series of activities designed to reach an
outcome that is valued by the host organization.
Intensive TA typically results in changes to policy,
program, practice, or operations that support
increased recipient capacity and/or improved
outcomes at one or more systems levels (State
Implementation and Scaling-Up of Evidence-Based
Practices Center (Fixen, Blasé, Horner,& Sugai,
2009).
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the end of the project period, it is
working with at least 15 States in total).
The Center must provide each of these
States with intensive TA in the State’s
first year of working with the Center. In
each subsequent year the Center will
provide less intensive TA devoted to
resolving any remaining TA needs of the
State. The Center must perform a
thorough analysis of the State’s needs
and engage in frequent communication
with the State to determine how these
needs can be met. The needs
assessments must be designed to
identify the barriers that students with
disabilities face in accessing not only
the programs and initiatives designed to
ensure college- and career-readiness but
also the supports that are needed for
successful implementation and
sustainability of evidence-based
practices in developing appropriate
postsecondary goals and implementing
effective transition services. After
providing the first year of TA to the
State, the Center must analyze the
State’s Indicator 13 data (in conjunction
with other relevant information)
annually for the remaining project
period to inform an assessment of the
State’s need for any additional TA and
to evaluate the impact of previous TA
interventions.

(h) Produce a summary of the results
of the needs assessments conducted as
a part of the intensive TA activities
described in paragraph (g) of Technical
Assistance and Dissemination
Activities.

Leadership and Coordination
Activities.

(a) Develop collaborative partnerships
with business organizations that
promote employment of individuals
with disabilities, such as the U.S.
Business Leadership Network and the
National Business and Disability
Council, to create and support the
operation of a Youth to Work Coalition,
which is a group of Federal agencies,
businesses, and foundations that will
conduct activities to expand work-based
learning experiences for students with
disabilities. The Center, through these
partnerships, must—

(1) Establish and coordinate a network
of experts to provide TA to employers
on establishing internships or mentoring
programs for students with disabilities;
and

(2) Develop tools that are designed to
assist employers and schools to support
work-based learning experiences.

(b) Compile and share data, as
directed by OSEP, on States’ APRs and
updated SPPs for Indicator 13 by—

(1) Reviewing relevant sections of
each State’s APR and updated SPP and
summarizing the data on Indicator 13;

(2) Developing a summary report for
Indicator 13 that includes information
about States’ progress in meeting targets
for the indicator, as well as any
revisions made to States’ monitoring
and data systems, measurement
systems, or improvement strategies; and

(3) Providing this summary report to
OSEP in a timely manner and
participating in OSEP-requested
teleconferences to discuss the findings
of the summary report.

(c) Establish and maintain an advisory
committee to review the activities and
outcomes of the Center and provide
programmatic support and advice
throughout the project period. At a
minimum the advisory committee must
convene annually, whether in person,
by phone, or another means, and must
represent the perspectives of
individuals with disabilities or family
members of students with disabilities,
students, school-level transition
specialists, State transition
administrators, general education
teachers or administrators, vocational
rehabilitation counselors or
administrators, postsecondary education
disability service providers, adult
service agencies, and other appropriate
stakeholders. The Center must submit
the names of proposed members of the
advisory committee to OSEP for
approval within eight weeks after
receipt of the award.

(d) Communicate and collaborate, on
an ongoing basis, with other projects
funded by the U.S. Department of
Education, such as the National Dropout
Prevention Center for Students with
Disabilities, the National Post-school
Outcomes Center, the National High
School Center, the Regional Resource
Centers, the IDEA Partnership Project,
the Postsecondary Education Programs
Network, the National Alliance
Technical Assistance Center, the
Technical Assistance on Transition and
Rehabilitation Act Project, and the
National Research Center for Career and
Technical Education. This collaboration
could include the joint development of
products, the coordination of TA
services, and the planning and carrying
out of TA meetings and events.

(e) Participate in, organize, or
facilitate communities of practice that
align with the needs of the Center’s
target audience. Communities of
practice should align with the Center’s
objectives to support discussions and
collaboration among key stakeholders.
The following Web site provides more
information on communities of practice:
http://www.tadnet.org/communities.

(f) Prior to developing any new
product, submit a proposal for the
product to the TACC database for

approval from the OSEP Project Officer.
The development of new products
should be consistent with the product
definition and guidelines posted on the
TACC Web site (http://www.tadnet.org).

(g) Contribute, on an ongoing basis,
updated information on the Center’s
approved and finalized products and
services to the TACC database.

(h) Coordinate with the National
Dissemination Center for Individuals
with Disabilities (http://
www.nichcy.org) to develop an efficient
and high-quality dissemination strategy
that reaches broad audiences. The
Center must report to the OSEP Project
Officer the outcomes of these
coordination efforts.

(i) Maintain ongoing communication
with the OSEP Project Officer through
monthly phone conversations and
e-mail communication.
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681(d) of IDEA, however, makes the
public comment requirements of the
APA inapplicable to the priority in this
notice.

Program Authority: 20 U.S.C. 1463 and
1481.

Applicable Regulations: The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75,77, 79, 80, 81, 82,
84, 85, 86, 97, 98, and 99.

Note: The regulations in 34 CFR part 79
apply to all applicants except federally
recognized Indian tribes.

Note: The regulations in 34 CFR part 86
apply to institutions of higher education
(IHEs) only.

II. Award Information

Type of Award: Cooperative
agreement.

Estimated Available Funds:
$1,100,000.

Maximum Awards: We will reject any
application that proposes a budget
exceeding $1,100,000 for a single budget
period of 12 months. The Assistant
Secretary for Special Education and
Rehabilitative Services may change the
maximum amount through a notice
published in the Federal Register.

Estimated Number of Awards: 1.

Note: The Department is not bound by any
estimates in this notice.

Project Period: Up to 36 months.
III. Eligibility Information

1. Eligible Applicants: SEAs; LEAs,
including public charter schools that are
considered LEAs under State law; IHEs;
other public agencies; private nonprofit
organizations; outlying areas; freely
associated States; Indian tribes or tribal
organizations; and for-profit
organizations.

2. Cost Sharing or Matching: This
competition does not require cost
sharing or matching.

3. Other: General Requirements—(a)
The projects funded under this
competition must make positive efforts
to employ and advance in employment
qualified individuals with disabilities
(see section 606 of IDEA).

(b) Applicants and grant recipients
funded under this competition must
involve individuals with disabilities or
parents of individuals with disabilities
ages birth through 26 in planning,
implementing, and evaluating the
project (see section 682(a)(1)(A) of
IDEA).

IV. Application and Submission
Information

1. Address to Request Application
Package: You can obtain an application

package via the Internet, from the
Education Publications Center (ED
Pubs), or from the program office.

To obtain a copy via the Internet, use
the following address: http://
www.ed.gov/fund/grant/apply/
grantapps/index.html.

To obtain a copy from ED Pubs, write,
fax, or call the following: ED Pubs, U.S.
Department of Education, P.O. Box
22207, Alexandria, VA 22304.
Telephone, toll free: 1-877—433-7827.
Fax:(703) 605—6794. If you use a
telecommunications device for the deaf
(TDD), call, toll free: 1-877-576—-7734.

You can contact ED Pubs at its Web
site, also: http://www.EDPubs.gov or at
its e-mail address: edpubs@inet.ed.gov.

If you request an application package
from ED Pubs, be sure to identify this
program or competition as follows:
CFDA number 84.326].

To obtain a copy from the program
office, contact the person listed under
FOR FURTHER INFORMATION CONTACT in
section VII of this notice.

Individuals with disabilities can
obtain a copy of the application package
in an accessible format (e.g., braille,
large print, audiotape, or computer
diskette) by contacting the person or
team listed under Accessible Format in
section VIII of this notice.

2. Content and Form of Application
Submission: Requirements concerning
the content of an application, together
with the forms you must submit, are in
the application package for this
competition.

Page Limit: The application narrative
(Part III of the application) is where you,
the applicant, address the selection
criteria that reviewers use to evaluate
your application. You must limit the
application narrative to the equivalent
of no more than 70 pages, using the
following standards:

e A ‘““page” is 8.5” x 11”7, on one side
only, with 1”” margins at the top,
bottom, and both sides.

e Double space (no more than three
lines per vertical inch) all text in the
application narrative, including titles,
headings, footnotes, quotations,
references, and captions.

e Use a font that is either 12 point or
larger or no smaller than 10 pitch
(characters per inch).

¢ Use one of the following fonts:
Times New Roman, Courier, Courier
New, or Arial. An application submitted
in any other font (including Times
Roman or Arial Narrow) will not be
accepted.

The page limit does not apply to Part
I, the cover sheet; Part II, the budget
section, including the narrative budget
justification; Part IV, the assurances and
certifications; or the one-page abstract,

the resumes, the bibliography, the
references, or the letters of support.
However, the page limit does apply to
all of the application narrative section
(Part III).

We will reject your application if you
exceed the page limit.

3. Submission Dates and Times:

Applications Available: August 9,
2011.

Deadline for Transmittal of
Applications: September 8, 2011.

Applications for grants under this
competition may be submitted
electronically using the Grants.gov
Apply site, or in paper format by mail
or hand delivery. For information
(including dates and times) about how
to submit your application
electronically, or in paper format by
mail or hand delivery, please refer to
section IV.7. Other Submission
Requirements of this notice.

We do not consider an application
that does not comply with the deadline
requirements.

Individuals with disabilities who
need an accommodation or auxiliary aid
in connection with the application
process should contact the person listed
under FOR FURTHER INFORMATION
CONTACT in section VII of this notice. If
the Department provides an
accommodation or auxiliary aid to an
individual with a disability in
connection with the application
process, the individual’s application
remains subject to all other
requirements and limitations in this
notice.

4. Intergovernmental Review: This
competition is subject to Executive
Order 12372 and the regulations in
34 CFR part 79. Information about
Intergovernmental Review of Federal
Programs under Executive Order 12372
is in the application package for this
competition.

5. Funding Restrictions: We reference
regulations outlining funding
restrictions in the Applicable
Regulations section of this notice.

6. Data Universal Numbering System
Number, Taxpayer Identification
Number, and Central Contractor
Registry: To do business with the
Department of Education, you must—

a. Have a Data Universal Numbering
System (DUNS) number and a Taxpayer
Identification Number (TIN);

b. Register both your DUNS number
and TIN with the Central Contractor
Registry (CCR), the Government’s
primary registrant database;

c. Provide your DUNS number and
TIN on your application; and

d. Maintain an active CCR registration
with current information while your
application is under review by the
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Department and, if you are awarded a
grant, during the project period.

You can obtain a DUNS number from
Dun and Bradstreet. A DUNS number
can be created within one business day.

If you are a corporate entity, agency,
institution, or organization, you can
obtain a TIN from the Internal Revenue
Service. If you are an individual, you
can obtain a TIN from the Internal
Revenue Service or the Social Security
Administration. If you need a new TIN,
please allow 2—5 weeks for your TIN to
become active.

The CCR registration process may take
five or more business days to complete.
If you are currently registered with the
CCR, you may not need to make any
changes. However, please make certain
that the TIN associated with your DUNS
number is correct. Also note that you
will need to update your CCR
registration on an annual basis. This
may take three or more business days to
complete.

In addition, if you are submitting your
application via Grants.gov, you must (1)
Be designated by your organization as
an Authorized Organization
Representative (AOR); and (2) register
yourself with Grants.gov as an AOR.
Details on these steps are outlined at the
following Grants.gov Web page: http://
www.Grants.gov/applicants/
get_registered.jsp.

7. Other Submission Requirements:
Applications for grants under this
competition may be submitted
electronically or in paper format by mail
or hand delivery.

a. Electronic Submission of
Applications.

We are participating as a partner in
the Governmentwide Grants.gov Apply
site. The Transition to College and
Careers Center competition, CFDA
number 84.326], is included in this
project. We request your participation in
Grants.gov.

If you choose to submit your
application electronically, you must use
the Governmentwide Grants.gov Apply
site at http://www.Grants.gov. Through
this site, you will be able to download
a copy of the application package,
complete it offline, and then upload and
submit your application. You may not
e-mail an electronic copy of a grant
application to us.

You may access the electronic grant
application for the Transition to College
and Careers Center competition at
http://www.Grants.gov. You must search
for the downloadable application
package for this program by the CFDA
number. Do not include the CFDA
number’s alpha suffix in your search
(e.g., search for 84.326, not 84.326]).

Please note the following:

e Your participation in Grants.gov is
voluntary.

e When you enter the Grants.gov site,
you will find information about
submitting an application electronically
through the site, as well as the hours of
operation.

o Applications received by
Grants.gov are date and time stamped.
Your application must be fully
uploaded and submitted and must be
date and time stamped by the
Grants.gov system no later than 4:30:00
p.m., Washington, DC time, on the
application deadline date. Except as
otherwise noted in this section, we will
not accept your application if it is
received—that is, date and time
stamped by the Grants.gov system—after
4:30:00 p.m., Washington, DC time, on
the application deadline date. We do
not consider an application that does
not comply with the deadline
requirements. When we retrieve your
application from Grants.gov, we will
notify you if we are rejecting your
application because it was date and time
stamped by the Grants.gov system after
4:30:00 p.m., Washington, DC time, on
the application deadline date.

e The amount of time it can take to
upload an application will vary
depending on a variety of factors,
including the size of the application and
the speed of your Internet connection.
Therefore, we strongly recommend that
you do not wait until the application
deadline date to begin the submission
process through Grants.gov.

* You should review and follow the
Education Submission Procedures for
submitting an application through
Grants.gov that are included in the
application package for this competition
to ensure that you submit your
application in a timely manner to the
Grants.gov system. You can also find the
Education Submission Procedures
pertaining to Grants.gov under News
and Events on the Department’s G5
system home page at http://www.G5.gov.

¢ You will not receive additional
point value because you submit your
application in electronic format, nor
will we penalize you if you submit your
application in paper format.

¢ If you submit your application
electronically, you must submit all
documents electronically, including all
information you typically provide on
the following forms: The Application for
Federal Assistance (SF 424), the
Department of Education Supplemental
Information for SF 424, Budget
Information—Non-Construction
Programs (ED 524), and all necessary
assurances and certifications.

¢ If you submit your application
electronically, you must attach any

narrative sections of your application as
files in a .PDF (Portable Document)
format only. If you upload a file type
other than a .PDF or submit a password-
protected file, we will not review that
material.

¢ Your electronic application must
comply with any page-limit
requirements described in this notice.

e After you electronically submit
your application, you will receive from
Grants.gov an automatic notification of
receipt that contains a Grants.gov
tracking number. (This notification
indicates receipt by Grants.gov only, not
receipt by the Department.) The
Department then will retrieve your
application from Grants.gov and send a
second notification to you by e-mail.
This second notification indicates that
the Department has received your
application and has assigned your
application a PR/Award number (an ED-
specified identifying number unique to
your application).

e We may request that you provide us
original signatures on forms at a later
date. Application Deadline Date
Extension in Case of Technical Issues
With the Grants.gov System: If you are
experiencing problems submitting your
application through Grants.gov, please
contact the Grants.gov Support Desk,
toll free, at 1-800-518-4726. You must
obtain a Grants.gov Support Desk Case
Number and must keep a record of it.

If you are prevented from
electronically submitting your
application on the application deadline
date because of technical problems with
the Grants.gov system, we will grant you
an extension until 4:30:00 p.m.,
Washington, DC time, the following
business day to enable you to transmit
your application electronically or by
hand delivery. You also may mail your
application by following the mailing
instructions described elsewhere in this
notice.

If you submit an application after
4:30:00 p.m., Washington, DC time, on
the application deadline date, please
contact the person listed under FOR
FURTHER INFORMATION CONTACT in
section VII of this notice and provide an
explanation of the technical problem
you experienced with Grants.gov, along
with the Grants.gov Support Desk Case
Number. We will accept your
application if we can confirm that a
technical problem occurred with the
Grants.gov system and that that problem
affected your ability to submit your
application by 4:30:00 p.m.,
Washington, DC time, on the
application deadline date. The
Department will contact you after a
determination is made on whether your
application will be accepted.
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Note: The extensions to which we refer in
this section apply only to the unavailability
of, or technical problems with, the Grants.gov
system. We will not grant you an extension
if you failed to fully register to submit your
application to Grants.gov before the
application deadline date and time or if the
technical problem you experienced is
unrelated to the Grants.gov system.

b. Submission of Paper Applications
by Mail.

If you submit your application in
paper format by mail (through the U.S.
Postal Service or a commercial carrier),
you must mail the original and two
copies of your application, on or before
the application deadline date, to the
Department at the following address:
U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.326]), LBJ Basement
Level 1, 400 Maryland Avenue, SW.,
Washington, DC 20202-4260.

You must show proof of mailing
consisting of one of the following:

(1) A legibly dated U.S. Postal Service
postmark.

(2) A legible mail receipt with the
date of mailing stamped by the U.S.
Postal Service.

(3) A dated shipping label, invoice, or
receipt from a commercial carrier.

(4) Any other proof of mailing
acceptable to the Secretary of the U.S.
Department of Education.

If you mail your application through
the U.S. Postal Service, we do not
accept either of the following as proof
of mailing:

(1) A private metered postmark.

(2) A mail receipt that is not dated by
the U.S. Postal Service.

If your application is postmarked after
the application deadline date, we will
not consider your application.

Note: The U.S. Postal Service does not
uniformly provide a dated postmark. Before
relying on this method, you should check
with your local post office.

c. Submission of Paper Applications
by Hand Delivery.

If you submit your application in
paper format by hand delivery, you (or
a courier service) must deliver the
original and two copies of your
application by hand, on or before the
application deadline date, to the
Department at the following address:
U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.326]), 550 12th
Street, SW., Room 7041, Potomac Center
Plaza, Washington, DC 20202-4260.

The Application Control Center
accepts hand deliveries daily between
8:00 a.m. and 4:30:00 p.m., Washington,
DC time, except Saturdays, Sundays,
and Federal holidays. Note for Mail or
Hand Delivery of Paper Applications: If

you mail or hand deliver your
application to the Department—

(1) You must indicate on the envelope
and—if not provided by the
Department—in Item 11 of the SF 424
the CFDA number, including suffix
letter, if any, of the competition under
which you are submitting your
application; and

(2) The Application Control Center
will mail to you a notification of receipt
of your grant application. If you do not
receive this notification within 15
business days from the application
deadline date, you should call the U.S.
Department of Education Application
Control Center at (202) 245—6288.

V. Application Review Information

1. Selection Criteria: The selection
criteria for this competition are from 34
CFR 75.210 and are listed in the
application package.

2. Review and Selection Process: We
remind potential applicants that in
reviewing applications in any
discretionary grant competition, the
Secretary may consider, under 34 CFR
75.217(d)(3), the past performance of the
applicant in carrying out a previous
award, such as the applicant’s use of
funds, achievement of project
objectives, and compliance with grant
conditions. The Secretary may also
consider whether the applicant failed to
submit a timely performance report or
submitted a report of unacceptable
quality.

In addition, in making a competitive
grant award, the Secretary also requires
various assurances including those
applicable to Federal civil rights laws
that prohibit discrimination in programs
or activities receiving Federal financial
assistance from the Department of
Education (34 CFR 100.4, 104.5, 106.4,
108.8, and 110.23).

3. Additional Review and Selection
Process Factors: In the past, the
Department has had difficulty finding
peer reviewers for certain competitions
because so many individuals who are
eligible to serve as peer reviewers have
conflicts of interest. The Standing Panel
requirements under section 682(b) of the
IDEA also have placed additional
constraints on the availability of
reviewers. Therefore, the Department
has determined that for some
discretionary grant competitions,
applications may be separated into two
or more groups and ranked and selected
for funding within the specific groups.
This procedure will make it easier for
the Department to find peer reviewers
by ensuring that greater numbers of
individuals who are eligible to serve as
reviewers for any particular group of
applicants will not have conflicts of

interest. It also will increase the quality,
independence, and fairness of the
review process, while permitting panel
members to review applications under
discretionary grant competitions for
which they also have submitted
applications. However, if the
Department decides to select an equal
number of applications in each group
for funding, this may result in different
cut-off points for fundable applications
in each group.

4. Special Conditions: Under 34 CFR
74.14 and 80.12, the Secretary may
impose special conditions on a grant if
the applicant or grantee is not
financially stable; has a history of
unsatisfactory performance; has a
financial or other management system
that does not meet the standards in 34
CFR parts 74 or 80, as applicable; has
not fulfilled the conditions of a prior
grant; or is otherwise not responsible.

VI. Award Administration Information

1. Award Notices: If your application
is successful, we notify your U.S.
Representative and U.S. Senators and
send you a Grant Award Notification
(GAN). We may notify you informally,
also.

If your application is not evaluated or
not selected for funding, we notify you.

2. Administrative and National Policy
Requirements: We identify
administrative and national policy
requirements in the application package
and reference these and other
requirements in the Applicable
Regulations section of this notice.

We reference the regulations outlining
the terms and conditions of an award in
the Applicable Regulations section of
this notice and include these and other
specific conditions in the GAN. The
GAN also incorporates your approved
application as part of your binding
commitments under the grant.

3. Reporting: (a) If you apply for a
grant under this competition, you must
ensure that you have in place the
necessary processes and systems to
comply with the reporting requirements
in 2 CFR part 170 should you receive
funding under the competition. This
does not apply if you have an exception
under 2 CFR 170.110(b).

(b) At the end of your project period,
you must submit a final performance
report, including financial information,
as directed by the Secretary. If you
receive a multi-year award, you must
submit an annual performance report
that provides the most current
performance and financial expenditure
information as directed by the Secretary
under 34 CFR 75.118. The Secretary
may also require more frequent
performance reports under 34 CFR
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75.720(c). For specific requirements on
reporting, please go to http://
www.ed.gov/fund/grant/apply/
appforms/appforms.html.

4. Performance Measures: Under the
Government Performance and Results
Act of 1993 (GPRA), the Department has
established a set of performance
measures, including long-term
measures, that are designed to yield
information on various aspects of the
effectiveness and quality of the
Technical Assistance and Dissemination
to Improve Services and Results for
Children with Disabilities program.
These measures focus on the extent to
which projects provide high-quality
products and services, the relevance of
project products and services to
educational and early intervention
policy and practice, and the use of
products and services to improve
educational and early intervention
policy and practice.

Grantees will be required to report
information on their project’s
performance in annual reports to the
Department (34 CFR 75.590).

5. Continuation Awards: In making a
continuation award, the Secretary may
consider, under 34 CFR 75.253, the
extent to which a grantee has made
“substantial progress toward meeting
the objectives in its approved
application.” This consideration
includes the review of a grantee’s
progress in meeting the targets and
projected outcomes in its approved
application, and whether the grantee
has expended funds in a manner that is
consistent with its approved application
and budget. In making a continuation
grant, the Secretary also considers
whether the grantee is operating in
compliance with the assurances in its
approved application, including those
applicable to Federal civil rights laws
that prohibit discrimination in programs
or activities receiving Federal financial
assistance from the Department (34 CFR
100.4, 104.5, 106.4, 108.8, and 110.23).

VII. Agency Contact

FOR FURTHER INFORMATION CONTACT:
Michael F. Slade, U.S. Department of
Education, 400 Maryland Avenue, SW.,
room 4083, Potomac Center Plaza (PCP),
Washington, DC 20202-2550.
Telephone: (202) 245-7527.

If you use a TDD, call the Federal
Relay Service (FRS), toll free, at 1-800—
877-8339.

VIII. Other Information

Accessible Format: Individuals with
disabilities can obtain this document
and a copy of the application package in
an accessible format (e.g., braille, large
print, audiotape, or computer diskette)

by contacting the Grants and Contracts
Services Team, U.S. Department of
Education, 400 Maryland Avenue, SW.,
room 5075, PCP, Washington, DC
20202-2550. Telephone: (202) 245—
7363. If you use a TDD, call the FRS, toll
free, at 1-800-877—-8339.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: http://www.gpo.gov/fdsys. At this
site you can view this document, as well
as all other documents of this
Department published in the Federal
Register, in text or Adobe Portable
Document Format (PDF). To use PDF
you must have Adobe Acrobat Reader,
which is available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: http://
www.federalregister.gov. Specifically,
through the advanced search feature at
this site, you can limit your search to
documents published by the
Department.

Dated: August 4, 2011.

Alexa Posny,

Assistant Secretary for Special Education and
Rehabilitative Services.

[FR Doc. 2011-20184 Filed 8-8-11; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Arbitration Panel Decision Under the
Randolph-Sheppard Act

AGENCY: Department of Education.

ACTION: Notice of arbitration panel
decisions under the Randolph-Sheppard
Act.

SUMMARY: The Department of Education
(Department) gives notice that on May 3,
2010, and April 19, 2011, an arbitration
panel rendered decisions in the matter
of Art Stevenson v. Oregon Commission
for the Blind, Case no. R—S/07—4. This
panel was convened by the Department
under 20 U.S.C. 107d-1(a), after the
Department received a complaint filed
by the petitioner, Art Stevenson.

FOR FURTHER INFORMATION CONTACT: You
may obtain a copy of the full text of the
arbitration panel decisions from Suzette
E. Haynes, U.S. Department of
Education, 400 Maryland Avenue, SW.,
Room 5022, Potomac Center Plaza,
Washington, DC 20202-2800.
Telephone: (202) 245-7374. If you use a
telecommunications device for the deaf

(TDD), call the Federal Relay Service
(FRS), toll-free, at 1-800-877-8339.

Individuals with disabilities can
obtain this document in an accessible
format (e.g., braille, large print,
audiotape, or computer diskette) on
request to the contact person listed
under FOR FURTHER INFORMATION
CONTACT.

SUPPLEMENTARY INFORMATION: Under
section 6(c) of the Randolph-Sheppard
Act (Act), 20 U.S.C. 107d—2(c), the
Secretary publishes in the Federal
Register a synopsis of each arbitration
panel decision affecting the
administration of vending facilities on
Federal and other property.

Background

Art Stevenson (Complainant) alleged
that the Oregon Commission for the
Blind, the State licensing agency (SLA),
violated the Act and its implementing
regulations in 34 CFR part 395.
Specifically, Complainant alleged that
the SLA improperly administered the
transfer and promotion policies and
procedures of the Oregon Randolph-
Sheppard Vending Facility Program in
violation of the Act, implementing
regulations under the Act, and State
rules and regulations in Complainant’s
bid to manage the Marion County
vending route comprised of vending
machines at the Oregon Department of
Public Safety Standards and Training
(DPSST).

On May 1, 2006, the SLA issued a
vacancy announcement for the DPSST
vending route. While the posting did
not indicate that the DPSST campus
would be closed, i.e., that trainees
would not be permitted to return home
on weekends, the SLA communicated
this information at an early May
meeting with the Blind Enterprise
Consumer Committee, of which
Complainant was a member. On May 20,
2006, the SLA informed Complainant
that his bid had been accepted. On July
27, 2006, Complainant signed a vendor’s
operating agreement with the SLA to
manage the DPSST vending route.
Subsequently, on August 1, 2006,
Complainant informed the SLA that he
would continue to operate his current
vending route in Multnomah County
(Multnomah) until September 30, 2006.

On August 10, 2006, staff of the SLA
informed Complainant that the
Multnomah vending route was being
put out to bid. On August 22, 2006, a
vacancy announcement was sent to all
eligible vendors. Another vendor
submitted the only bid for the
Multnomah vending route and he was
awarded the Multnomah vending route
contract on September 6, 2006.


http://www.ed.gov/fund/grant/apply/appforms/appforms.html
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On September 28, 2006, Complainant
requested from the SLA a two-week
extension on relinquishing the
Multnomah vending route to the new
vendor, citing low sales figures for the
DPSST vending route. The SLA agreed
to the extension of Complainant’s
request to delay turning over the
Multnomah vending route to the new
vendor.

At a meeting on October 3, 2006, a
DPSST official informed the blind
vendor and SLA for the first time that
the DPSST had decided to operate the
DPSST facility as an open campus in
which trainees were allowed to go home
on weekends. At the same time, the SLA
learned that the DPSST cafeteria was
selling items in competition with
Complainant’s vending machines.

On October 4, 2006, Complainant
filed a grievance with the SLA
requesting an administrative review
indicating that “there are several issues
that must be addressed before I
relinquish my current status as the
Multnomah County vending route
manager.” Following Complainant’s
request for an administrative review,
staff of the SLA met with him and
suggested alternatives to supplement
Complainant’s income at DPSST.
However, Complainant declined the
offer and requested that he be permitted
to continue operating the Multnomah
vending route. The SLA denied
Complainant’s request. However,
Complainant continued to operate the
Multnomah vending route until mid-
2008. On June 13, 2008, SLA staff
directed Complainant to turn over keys
to the Multnomah vending route to the
new vendor and Complainant complied
with the SLA’s request.

Subsequently, Complainant filed for a
State fair hearing. The SLA held a State
hearing on this matter. The SLA
adopted the hearing officer’s decision to
deny Complainant’s request to continue
operating the Multnomah vending route
as final agency action. It is this decision
on which Complainant sought review by
a Federal arbitration panel.

Arbitration Panel Decisions

After hearing testimony and
reviewing all of the evidence, the panel
majority ruled on May 3, 2010, that
Complainant did not have the right to
rescind the August 1, 2006, notice of
termination of his operating agreement
with the SLA for the Multnomah
vending route. The panel majority
concluded that the change in
circumstances in the DPSST vending
route was the result of DPSST’s
unilateral decision to open the campus.
It was undisputed that DPSST decided
to open the campus after the bidding

ended and that it did not inform the
SLA of this change until after the
vendor complained of unexpected low
earnings soon after he began operating
the vending machines.

Thus, according to the panel, the SLA
was not responsible for the change
simply because it occurred at the outset
of the operation of the DPSST vending
route instead of a month or a year into
the operation. Moreover, based on
information at the time of the bid,
Complainant had no reasonable
expectation that he would receive
sufficient income from just servicing the
DPSST vending route—especially since
the vacancy announcement for DPSST
informed bidders that additional
vending would be a significant part of
the DPSST vending route. Finally, when
the SLA official became aware of the
decision to open the campus, he
immediately mitigated the impact by
offering additional vending and also
promptly objected upon learning that
the cafeteria was selling similar items.

The panel majority also ruled that
Complainant was not entitled to be
restored as the manager of the
Multnomah vending route. This was
based upon the finding that significant
inequities would have ensued had
Complainant been allowed to rescind
his decision to relinquish the
Multnomah vending route. By the time
the SLA learned of DPSST’s change to
an open campus, the new vendor at the
Multnomah vending route had already
incurred significant cost to prepare to
service the Multnomah vending route.
Therefore, allowing Complainant to
retain the Multnomah vending route
would have caused real economic harm
to the new vendor.

Accordingly, the panel majority
concluded that the SLA did not violate
the Randolph-Sheppard Act. The panel
majority denied Complainant’s motion
for summary judgment and granted the
SLA’s motion for summary judgment.

One panel member dissented from the
panel majority’s decision stating that
Complainant had a right to rescind his
agreement to operate the Multnomah
vending route. This panel member
concluded that, if the SLA had acted
upon Complainant’s rescission request
promptly, no additional harm would
have occurred to Complainant or the
other vendor. As a remedy, this panel
member would have awarded damages
in an appropriate amount to
Complainant for the SLA’s failure to
rescind his agreement in a timely
manner.

On July 27, 2010, following the
panel’s submitting the final decision to
the Department, Complainant submitted
to the panel a Request for

Reconsideration. However, the request
did not identify any specific issues that
remained to be addressed. After
consultation, the panel requested by
e-mail, dated August 2, 2010, that
Complainant articulate the specific
issues in his view that were within the
panel’s jurisdiction under the
Randolph-Sheppard Act and identify
remaining issues in light of the panel
majority’s ruling on May 3, 2010.

On August 17, 2010, Complainant
responded to the panel with a list of
eleven issues. After reviewing the list,
the panel majority concluded on April
19, 2011, that Complainant had not
presented issues warranting further
hearing in this matter. Specifically, the
panel determined that it did not have
jurisdiction to consider three of the
issues because they had not been
addressed at the State level first. For the
remainder of the issues, the panel
determined that they had either already
been resolved or were moot. Therefore,
Complainant’s Request for
Reconsideration was denied.

One panel member dissented in part
and concurred in part from the panel
majority. This panel member dissented
stating that Complainant had not
waived his right to a hearing on the
SLA’s alleged inappropriate
administration of the Randolph-
Sheppard vending facility program
regarding the DPSST vending route.

The views and opinions expressed by
the panel do not necessarily represent
the views and opinions of the
Department.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: hitp://www.gpo.gov/fdsys. At this
site you can view this document, as well
as all other documents of this
Department published in the Federal
Register, in text or Adobe Portable
Document Format (PDF). To use PDF
you must have Adobe Acrobat Reader,
which is available free at this site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at http://
www.federalregister.gov. Specifically,
through the advanced search feature at
this site, you can limit your search to
documents published by the
Department.
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Dated: August 4, 2011.
Alexa Posny,

Assistant Secretary for Special Education and
Rehabilitative Services.

[FR Doc. 2011-20231 Filed 8-8-11; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY
[Certification Notice—221]

Notice of Filings of Self-Certifications
of Coal Capability Under the
Powerplant and Industrial Fuel Use Act

AGENCY: Office Electricity Delivery and
Energy Reliability, DOE.
ACTION: Notice of Filings.

SUMMARY: The owners of three new base
load electric powerplants submitted
coal capability self-certifications to the
Department of Energy (DOE) pursuant to
section 201(d) of the Powerplant and
Industrial Fuel Use Act of 1978 (FUA),
as amended, and DOE regulations in 10
CFR 501.60, 61. Section 201(d) of FUA
requires DOE to publish a notice of
receipt of self-certifications in the
Federal Register.

ADDRESSES: Copies of coal capability
self-certification filings are available for
public inspection, upon request, in the
Office of Electricity Delivery and Energy
Reliability, Mail Code OE-20, Room
8G—024, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC 20585.

FOR FURTHER INFORMATION CONTACT:
Christopher Lawrence at (202) 586—
5260.

SUPPLEMENTARY INFORMATION: Title IT of
FUA, as amended (42 U.S.C. 8301 et
seq.), provides that no new base load
electric powerplant may be constructed
or operated without the capability to use
coal or another alternate fuel as a
primary energy source.

Pursuant to FUA section 201(d), in
order to meet the requirement of coal
capability, the owner or operator of such
a facility proposing to use natural gas or
petroleum as its primary energy source
shall certify to the Secretary of Energy
(Secretary) prior to construction, or
prior to operation as a base load electric
powerplant, that such powerplant has
the capability to use coal or another
alternate fuel. Such certification
establishes compliance with FUA
section 201(a) as of the date it is filed
with the Secretary. The Secretary is
required to publish a notice in the
Federal Register reciting that the
certification has been filed.

The following owners of proposed
new base load electric powerplants have
filed self-certifications of coal-capability

with DOE pursuant to FUA section
201(d) and in accordance with DOE
regulations in 10 CFR 501.60, 61:

Owner: Los Esteros Critical Energy
Facility, LLC.

Capacity: 307 megawatts (MW).

Plant Location: Santa Clara County,
California.

In-Service Date: June 2013.

Owner: Russell City Energy Company,
LLC.

Capacity: 620 megawatts (MW).

Plant Location: City of Hayward,
California.

In-Service Date: June 2013.

Owner: E]1 Segundo Energy Center
LLC.

Capacity: 550 megawatts (MW).

Plant Location: City of El Segundo,
Los Angeles County, California.

In-Service Date: June 2013.

Issued in Washington, DC on August 2,
2011.
Anthony J. Como,
Director, Permitting and Siting, Office of
Electricity Delivery and Energy Reliability.
[FR Doc. 201120123 Filed 8-8-11; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP11-519-000]

El Paso Natural Gas Company; Notice
of Application

Take notice that on July 20, 2011, El
Paso Natural Gas Company (El Paso),
P.O. Box 1087, Colorado Springs,
Colorado 80944, filed in Docket No.
CP11-519-000, a request for authority,
pursuant to 18 CFR part 157 and section
7(b) of the Natural Gas Act, to abandon,
in place, El Paso’s El Paso-Douglas Line
(Line No. 1004) in Dona Ana and Luna
Counties, New Mexico. Specifically, El
Paso proposes to abandon
approximately 34.2 miles of 12.75-inch
diameter pipeline Line No. 1004 and the
related appurtenances between the
Afton and Florida Compressor Stations.
El Paso states that the abandonment of
Line No. 1004 will have no impact on
capacity and service, all as more fully
set forth in the application, which is on
file with the Commission and open to
public inspection. The filing may also
be viewed on the web at http://
www.ferc.gov using the “‘eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, contact FERC at
FERCOnlineSupport@ferc.gov or call
toll-free, (866) 208—-3676 or TTY, (202)
502-8659.

Any questions regarding this
application should be directed to Susan
C. Stires, Director, Regulatory Affairs
Department, Colorado Interstate Gas
Company, P.O. Box 1087, Colorado
Springs, CO 80944, telephone no. (719)
667—7514, facsimile no. (719) 667—7534,
and e-mail:
EPMGregulatoryaffairs@elpaso.com.

Pursuant to section 157.9 of the
Commission’s rules, 18 CFR 157.9,
within 90 days of this Notice the
Commission staff will either: complete
its environmental assessment (EA) and
place it into the Commission’s public
record (eLibrary) for this proceeding; or
issue a Notice of Schedule for
Environmental Review. If a Notice of
Schedule for Environmental Review is
issued, it will indicate, among other
milestones, the anticipated date for the
Commission staff’s issuance of the final
environmental impact statement (FELS)
or EA for this proposal. The filing of the
EA in the Commission’s public record
for this proceeding or the issuance of a
Notice of Schedule for Environmental
Review will serve to notify federal and
state agencies of the timing for the
completion of all necessary reviews, and
the subsequent need to complete all
federal authorizations within 90 days of
the date of issuance of the Commission
staff’s FEIS or EA.

There are two ways to become
involved in the Commission’s review of
this project. First, any person wishing to
obtain legal status by becoming a party
to the proceedings for this project
should, on or before the comment date
stated below file with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
a motion to intervene in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the NGA (18
CFR 157.10). A person obtaining party
status will be placed on the service list
maintained by the Secretary of the
Commission and will receive copies of
all documents filed by the applicant and
by all other parties. A party must submit
7 copies of filings made in the
proceeding with the Commission and
must mail a copy to the applicant and
to every other party. Only parties to the
proceeding can ask for court review of
Commission orders in the proceeding.

However, a person does not have to
intervene in order to have comments
considered. The second way to
participate is by filing with the
Secretary of the Commission, as soon as
possible, an original and two copies of
comments in support of or in opposition
to this project. The Commission will
consider these comments in
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determining the appropriate action to be
taken, but the filing of a comment alone
will not serve to make the filer a party
to the proceeding. The Commission’s
rules require that persons filing
comments in opposition to the project
provide copies of their protests only to
the party or parties directly involved in
the protest.

Persons who wish to comment only
on the environmental review of this
project should submit an original and
two copies of their comments to the
Secretary of the Commission.
Environmental commentors will be
placed on the Commission’s
environmental mailing list, will receive
copies of the environmental documents,
and will be notified of meetings
associated with the Commission’s
environmental review process.
Environmental commentors will not be
required to serve copies of filed
documents on all other parties.
However, the non-party commentors
will not receive copies of all documents
filed by other parties or issued by the
Commission (except for the mailing of
environmental documents issued by the
Commission) and will not have the right
to seek court review of the
Commission’s final order.

The Commission strongly encourages
electronic filings of comments, protests
and interventions in lieu of paper using
the “eFiling” link at http://
www.ferc.gov. Persons unable to file
electronically should submit an original
and 14 copies of the protest or
intervention to the Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: August 23, 2011.
Dated: August 2, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20058 Filed 8-8-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP11-521-000]

Michigan Consolidated Gas Company
and Dawn Gateway Pipeline, LLC;
Notice of Application

Take notice that on July 26, 2011,
Michigan Consolidated Gas Company
(MichCon), and Dawn Gateway
Pipeline, LLC (Dawn Gateway), whose
offices are co-located at One Energy
Plaza, Detroit, Michigan 48226, filed in
Docket No. CP11-521-000, a joint
application pursuant to section 3 of the
Natural Gas Act (NGA) requesting
Commission authorization to (1) Permit
MichCon to relinquish its existing NGA
section 3 authorization and Presidential
Permit that was issued to MichCon for
the Belle River-St. Clair Pipeline on
September 13, 1989; and (2) issue a new
NGA section 3 authorization and
Presidential Permit to Dawn Gateway to
reflect its anticipated lease from
MichCon of the Belle River-St. Clair
Pipeline. Dawn Gateway states that
incorporating MichCon'’s Belle River-St.
Clair Pipeline into the new 21-mile long
Dawn Gateway Pipeline system, which
includes other pipeline segments in
Canada, will improve the connections
between Michigan and the Dawn
Ontario market hub. MichCon and
Dawn Gateway further have requested
that the Commission grant these
approvals to become effective on the
date that the lease takes effect.

The application is on file with the
Commission and open to public
inspection. This filing may also be
viewed on the Commission’s Web site at
http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number, excluding the last three digits,
in the docket number field to access the
document. For assistance, call (202)
502—-8659 or TTY, (202) 208—-3676.

Any questions regarding this
application should be directed to Mark
Bering, Director, Marketing &
Optimization, DTE Pipeline/Dawn
Gateway LLC, One Energy Plaza,
Detroit, MI 48226, phone (313) 235—
6531 or e-mail beringm@dteenergy.com.

Pursuant to section 157.9 of the
Commission’s rules, 18 CFR 157.9,
within 90 days of this Notice the
Commission staff will either: complete
its environmental assessment (EA) and
place it into the Commission’s public
record (eLibrary) for this proceeding, or
issue a Notice of Schedule for
Environmental Review. If a Notice of
Schedule for Environmental Review is
issued, it will indicate, among other

milestones, the anticipated date for the
Commission staff’s issuance of the final
environmental impact statement (FEIS)
or EA for this proposal. The filing of the
EA in the Commission’s public record
for this proceeding or the issuance of a
Notice of Schedule for Environmental
Review will serve to notify Federal and
state agencies of the timing for the
completion of all necessary reviews, and
the subsequent need to complete all
federal authorizations within 90 days of
the date of issuance of the Commission
staff’s FEIS or EA.

There are two ways to become
involved in the Commission’s review of
this project. First, any person wishing to
obtain legal status by becoming a party
to the proceedings for this project
should, on or before the below listed
comment date, file with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
a motion to intervene in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the NGA (18
CFR 157.10). A person obtaining party
status will be placed on the service list
maintained by the Secretary of the
Commission and will receive copies of
all documents filed by the applicant and
by all other parties. A party must submit
14 copies of filings made with the
Commission and must mail a copy to
the applicant and to every other party in
the proceeding. Only parties to the
proceeding can ask for court review of
Commission orders in the proceeding.

However, a person does not have to
intervene in order to have comments
considered. The second way to
participate is by filing with the
Secretary of the Commission, as soon as
possible, an original and two copies of
comments in support of or in opposition
to this project. The Commission will
consider these comments in
determining the appropriate action to be
taken, but the filing of a comment alone
will not serve to make the filer a party
to the proceeding. The Commission’s
rules require that persons filing
comments in opposition to the project
provide copies of their protests only to
the party or parties directly involved in
the protest.

Persons who wish to comment only
on the environmental review of this
project should submit an original and
two copies of their comments to the
Secretary of the Commission.
Environmental commenters will be
placed on the Commission’s
environmental mailing list, will receive
copies of the environmental documents,
and will be notified of meetings
associated with the Commission’s
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environmental review process.
Environmental commenters will not be
required to serve copies of filed
documents on all other parties.
However, the non-party commenters
will not receive copies of all documents
filed by other parties or issued by the
Commission (except for the mailing of
environmental documents issued by the
Commission) and will not have the right
to seek court review of the
Commission’s final order.

Motions to intervene, protests and
comments may be filed electronically
via the internet in lieu of paper; see, 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

Comment Date: August 24, 2011.
Dated: August 3, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20146 Filed 8-8—11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 13466-001]

City of Gresham; Notice of Application
Accepted for Filing and Soliciting
Comments, Motions to Intervene,
Protests, Recommendations, and
Terms and Conditions

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Conduit
Exemption.

b. Project No.: 13466—001.

c. Date filed: May 5, 2011, and
supplemented on June 28, 2011, and
July 26, 2011.

d. Applicant: City of Gresham.

e. Name of Project: City of Gresham
Wastewater Treatment Plant Outfall
Hydroelectric Project.

f. Location: The proposed City of
Gresham Wastewater Treatment Plant
Outfall Hydroelectric Project would be
located at the outfall of the City of
Gresham’s Wastewater Treatment Plant,
a wastewater treatment facility effluent
outfall distribution system located in
Multnomah County, Oregon. The land
on which all the project structures are
located is owned by the applicant.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791a—825r.

h. Applicant Contact: Mr. Michael
Nacrelli, P.E., City of Gresham, Oregon,

Department of Environmental Services,
1333 NW Eastern Parkway, Gresham,
Oregon 97030; telephone (503) 661—
3000.

i. FERC Contact: Kim Carter,
telephone (202) 502—6486, and e-mail
address Kim.Carter@ferc.gov.

j. Status of Environmental Analysis:
This application is ready for
environmental analysis at this time, and
the Commission is requesting
comments, reply comments,
recommendations, terms and
conditions, and prescriptions.

k. Deadline for filing responsive
documents: In light of the resource
agencies’ comments filed with the
application, the 60-day timeframe
specified in 18 CFR 4.43(b) for filing all
comments, motions to intervene,
protests, recommendations, terms and
conditions, and prescriptions is
shortened to 30 days from the issuance
date of this notice. All reply comments
filed in response to comments
submitted by any resource agency,
Indian tribe, or person, must be filed
with the Commission within 45 days
from the issuance date of this notice.

Comments, protests, and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

The Commission’s Rules of Practice
and Procedure require all intervenors
filing documents with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervenor
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

1. Description of Project: The proposed
City of Gresham Wastewater Treatment
Plant Outfall Hydroelectric Project
would consist of: (1) A new intake and
a new outlet pipeline (each
approximately 20-feet long) that taps
onto two sections of the City of
Gresham’s Wastewater Treatment
Plant’s existing 3,500-foot-long, 48-inch-
diameter outfall pipe; (2) a new 16-foot-
wide, 12-foot-long concrete
powerhouse; (3) a new single turbine/
generator unit with an installed capacity
of 50 kW; (4) a new 10-foot-wide, 10-
foot-long concrete building to house
additional controls and equipment; and
(5) appurtenant facilities. The project
would have an estimated annual
generation of 413,000 kilowatt-hours.
The applicant plans to sell the generated

energy to Portland General Electric
under a power sales agreement.

m. This filing is available for review
and reproduction at the Commission in
the Public Reference Room, Room 2A,
888 First Street, NE., Washington, DC
20426. The filing may also be viewed on
the web at http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number, here P-13466, in the docket
number field to access the document.
For assistance, call toll-free 1-866—208—
3676 or e-mail FERCOnlineSupport@
ferc.gov. For TTY, call (202) 502—8659.
A copy is also available for review and
reproduction at the address in item h
above.

n. Development Application—Any
qualified applicant desiring to file a
competing application must submit to
the Commission, on or before the
specified deadline date for the
particular application, a competing
development application, or a notice of
intent to file such an application.
Submission of a timely notice of intent
allows an interested person to file the
competing development application no
later than 120 days after the specified
deadline date for the particular
application. Applications for
preliminary permits will not be
accepted in response to this notice.

o. Notice of Intent—A notice of intent
must specify the exact name, business
address, and telephone number of the
prospective applicant, and must include
an unequivocal statement of intent to
submit a competing development
application. A notice of intent must be
served on the applicant(s) named in this
public notice.

p- Protests or Motions to Intervene—
Anyone may submit a protest or a
motion to intervene in accordance with
the requirements of Rules of Practice
and Procedure, 18 CFR 385.210,
385.211, and 385.214. In determining
the appropriate action to take, the
Commission will consider all protests
filed, but only those who file a motion
to intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any protests or
motions to intervene must be received
on or before the specified deadline date
for the particular application.

q- AlFflhngs must (1) bear in all
capital letters the title “PROTEST”,
“MOTION TO INTERVENE”, “NOTICE
OF INTENT TO FILE COMPETING
APPLICATION”, “COMPETING
APPLICATION”, “COMMENTS”,
“REPLY COMMENTS,”
“RECOMMENDATIONS,” “TERMS
AND CONDITIONS,” or
“PRESCRIPTIONS;” (2) set forth in the
heading the name of the applicant and
the project number of the application to
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which the filing responds; (3) furnish
the name, address, and telephone
number of the person protesting or
intervening; and (4) otherwise comply
with the requirements of 18 CFR
385.2001 through 385.2005. All
comments, recommendations, terms and
conditions or prescriptions must set
forth their evidentiary basis and
otherwise comply with the requirements
of 18 CFR 4.34(b). Agencies may obtain
copies of the application directly from
the applicant. Any of these documents
must be filed by providing the original
and eight copies to: The Secretary,
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426. An additional copy must be sent
to Director, Division of Hydropower
Administration and Compliance, Office
of Energy Projects, Federal Energy
Regulatory Commission, at the above
address. A copy of any protest or motion
to intervene must be served upon each
representative of the applicant specified
in the particular application. A copy of
all other filings in reference to this
application must be accompanied by
proof of service on all persons listed in
the service list prepared by the
Commission in this proceeding, in
accordance with 18 CFR 4.34(b) and
385.2010.

r. Waiver of Pre-filing Consultation:
The applicant requested agencies to
support the waiver of the Commission’s
consultation requirements under 18 CFR
4.38(c). In May 2010, the U.S.
Environmental Protection Agency,
Bureau of Reclamation, Oregon
Department of Environmental Quality,
Department of Public Works—City of
Fairview, U.S. Fish and Wildlife
Service, Naval Seafloor Cable Protection
Office, U.S. Coast Guard and the
Yakama Indian Nation had no concerns
or issues and waived the requirement
for a second and third stage
consultation. Several state and federal
resource agencies commented on the
application but no other comments
regarding the request for waiver were
received. Therefore, we intend to accept
the consultation that has occurred on
this project during the pre-filing period
and we intend to waive pre-filing
consultation under section 4.38(c),
which requires, among other things,
conducting studies requested by
resource agencies, and distributing and
consulting on a draft exemption
application.

Dated: August 3, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20160 Filed 8-8-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings No 2

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Docket Numbers: RP11-1670-003.

Applicants: Eastern Shore Natural Gas
Company.

Description: Eastern Shore Natural
Gas Company submits tariff filing per
154.203: Revised Rates to Place in Effect
to be effective 7/29/2011.

Filed Date: 07/28/2011.

Accession Number: 20110728-5114.

Comment Date: 5 p.m. Eastern Time
on Tuesday, August 09, 2011.

Docket Numbers: RP11-1670-004.

Applicants: Eastern Shore Natural Gas
Company.

Description: Eastern Shore Natural
Gas Company submits tariff filing per
154.203: Revised Rate Schedules to be
effective 7/29/2011.

Filed Date: 07/29/2011.

Accession Number: 20110729-5254.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-1936-001.

Applicants: Millennium Pipeline
Company, LLC.

Description: Millennium Pipeline
Company, LLC submits tariff filing per
154.203: Out-of-Cycle RAM 2011 to be
effective 9/1/2011.

Filed Date: 08/01/2011.

Accession Number: 20110801-5160.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Docket Numbers: RP11-2180-001.

Applicants: Transcontinental Gas
Pipe Line Company, LLC.

Description: Transcontinental Gas
Pipe Line Company, LLC submits tariff
filing per: Correction to Volume No. 2
Table of Contents Compliance Filing to
be effective N/A.

Filed Date: 08/01/2011.

Accession Number: 20110801-5122.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed on or before
5 p.m. Eastern time on the specified
comment date. Anyone filing a protest
must serve a copy of that document on
all the parties to the proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Dated: August 2, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20064 Filed 8-8—11; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Docket Numbers: RP11-2302-000.

Applicants: Kinder Morgan Interstate
Gas Transmission LLC.

Description: Kinder Morgan Interstate
Gas Transmission LLC submits tariff
filing per 154.204: Negotiated Rate
2011-07-27 Cima, Concord, Enserco to
be effective 7/28/2011.

Filed Date: 07/27/2011.

Accession Number: 20110727-5072.

Comment Date: 5 p.m. Eastern Time
on Monday, August 08, 2011.

Docket Numbers: RP11-2303-000.

Applicants: Equitrans, L.P.

Description: Equitrans, L.P. submits
tariff filing per 154.204: Equitrans’
Negotiated Rate Service Agreement
Filing to be effective 8/1/2011.

Filed Date: 07/27/2011.

Accession Number: 20110727-5097.

Comment Date: 5 p.m. Eastern Time
on Monday, August 08, 2011.

Docket Numbers: RP11-2304-000.

Applicants: Texas Eastern
Transmission, LP.

Description: Texas Eastern
Transmission, LP submits tariff filing
per 154.203: TEMAX-TIME 3 Marietta
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Extension—CP09-68 Compliance to be
effective 8/26/2011.

Filed Date: 07/27/2011.

Accession Number: 20110727-5101.

Comment Date: 5 p.m. Eastern Time
on Monday, August 08, 2011.

Docket Numbers: RP11-2305-000.

Applicants: Transcontinental Gas
Pipe Line Company.

Description: Transcontinental Gas
Pipe Line Company, LLC submits tariff
filing per 154.403: S—2 Tracker Filing to
be effective 8/1/2011.

Filed Date: 07/28/2011.

Accession Number: 20110728-5023.

Comment Date: 5 p.m. Eastern Time
on Tuesday, August 09, 2011.

Docket Numbers: RP11-2306-000.

Applicants: Great Lakes Gas
Transmission Limited Partnership.

Description: Great Lakes Gas
Transmission Limited Partnership
submits tariff filing per 154.203:
Transporters Use Report Jan-June 2011
to be effective N/A.

Filed Date: 07/28/2011.

Accession Number: 20110728-5079.

Comment Date: 5 p.m. Eastern Time
on Tuesday, August 09, 2011.

Docket Numbers: RP11-2307-000.

Applicants: Ozark Gas Transmission,
LLC.

Description: Ozark Gas Transmission,
LLC submits tariff filing per 154.204:
Negotiated Rate—Southwestern
Energy—contract 820131 to be effective
8/1/2011.

Filed Date: 07/28/2011.

Accession Number: 20110728-5093.

Comment Date: 5 p.m. Eastern Time
on Tuesday, August 09, 2011.

Docket Numbers: RP11-2308-000.

Applicants: Algonquin Gas
Transmission, LLC.

Description: Algonquin Gas
Transmission, LLC submits tariff filing
per 154.204: AGT Winter Operations
Review to be effective 9/1/2011.

Filed Date: 07/28/2011.

Accession Number: 20110728-5116.

Comment Date: 5 p.m. Eastern Time
on Tuesday, August 09, 2011.

Docket Numbers: RP11-2309-000.

Applicants: CenterPoint Energy Gas
Transmission Company, LLC.

Description: CenterPoint Energy Gas
Transmission Company, LLC submits
tariff filing per 154.204: CEGT LLC—
Negotiated Rate—August 2011—CEMI
to be effective 8/1/2011.

Filed Date: 07/28/2011.

Accession Number: 20110728-5140.

Comment Date: 5 p.m. Eastern Time
on Tuesday, August 09, 2011.

Docket Numbers: RP11-2310-000.

Applicants: Trailblazer Pipeline
Company LLC.

Description: Penalty Revenue
Crediting Report of Trailblazer Pipeline
Company LLC.

Filed Date: 07/28/2011.

Accession Number: 20110728-5163.

Comment Date: 5 p.m. Eastern Time
on Tuesday, August 09, 2011.

Docket Numbers: RP11-2311-000.

Applicants: Algonquin Gas
Transmission, LLC.

Description: Algonquin Gas
Transmission, LLC submits tariff filing
per 154.204: ConEd 2011-08-01
Releases to be effective 8/1/2011.

Filed Date: 07/28/2011.

Accession Number: 20110728-5170.

Comment Date: 5 p.m. Eastern Time
on Tuesday, August 09, 2011.

Docket Numbers: RP11-2312-000.

Applicants: National Fuel Gas Supply
Corporation.

Description: National Fuel Gas Supply
Corporation submits tariff filing per
154.204: 2011 August IG Rate to be
effective 8/1/2011.

Filed Date: 07/29/2011.

Accession Number: 20110729-5020.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-2313-000.

Applicants: Dominion South Pipeline
Company, LP.

Description: Dominion South Pipeline
Company, LP submits tariff filing per
154.203: DSP—2011 Report of Penalty
Revenues to be effective N/A.

Filed Date: 07/29/2011.

Accession Number: 20110729-5021.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-2314-000.

Applicants: Trunkline Gas Company,
LLC.

Description: Trunkline Gas Company,
LLC submits tariff filing per 154.204:
Negotiated Rates Filing—13 to be
effective 8/1/2011.

Filed Date: 07/29/2011.

Accession Number: 20110729-5029.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-2315-000.

Applicants: Gulf Crossing Pipeline
Company LLC.

Description: Gulf Crossing Pipeline
Company LLC submits tariff filing per
154.204: Antero 2 to Tenaska 205
Capacity Release Negotiated Rate
Agreement Filing to be effective 8/1/
2011.

Filed Date: 07/29/2011.

Accession Number: 20110729-5087.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-2316-000.
Applicants: Gulf South Pipeline
Company, LP.

Description: Gulf South Pipeline
Company, LP submits tariff filing per
154.204: Enerquest 34686 to BP 38991
Capacity Release Negotiated Rate
Agreement to be effective 8/1/2011.

Filed Date: 07/29/2011.

Accession Number: 20110729-5090.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-2317-000.

Applicants: Texas Gas Transmission,
LLC.

Description: Texas Gas Transmission,
LLC submits tariff filing per 154.204:
BHP Billiton Petroleum Negotiated Rate
Agreement Filing to be effective 8/1/
2011.

Filed Date: 07/29/2011.

Accession Number: 20110729-5091.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-2318-000.

Applicants: Big Sandy Pipeline, LLC.

Description: Big Sandy Pipeline, LLC
submits tariff filing per 154.203: Big
Sandy Fuel Filing effective 9—1—-11 to be
effective N/A.

Filed Date: 07/29/2011.

Accession Number: 20110729-5094.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-2319-000.

Applicants: Natural Gas Pipeline
Company of America LLC

Description: Natural Gas Pipeline
Company of America LLC submits tariff
filing per 154.204: Negotiated Rate
Filing—Twin Eagle to be effective 8/1/
2011.

Filed Date: 07/29/2011.

Accession Number: 20110729-5126.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-2320-000.

Applicants: Dauphin Island Gathering
Partners.

Description: Dauphin Island
Gathering Partners submits tariff filing
per 154.204: Negotiated Rates 2011-07—
29 to be effective 8/1/2011.

Filed Date: 07/29/2011.

Accession Number: 20110729-5187.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-2321-000.

Applicants: Rockies Express Pipeline
LLC.

Description: Rockies Express Pipeline
LLC submits tariff filing per 154.204:
Negotiated Rate 2011-07—29 BP,
Johnstown to be effective 8/1/2011.

Filed Date: 07/29/2011.

Accession Number: 20110729-5188.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-2322-000.
Applicants: Kinder Morgan Interstate
Gas Transmission LLC.
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Description: Kinder Morgan Interstate
Gas Transmission LLC submits tariff
filing per 154.204: Negotiated Rate
2011-07-29 Concord to be effective 8/
1/2011.

Filed Date: 07/29/2011.

Accession Number: 20110729-5191.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-2323-000.

Applicants: Dominion Transmission,
Inc.

Description: Dominion Transmission,
Inc. submits tariff filing per 154.204:
DTI—July 29, 2011 Negotiated Rate
Agreement to be effective 8/1/2011.

Filed Date: 07/29/2011.

Accession Number: 20110729-5204.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-2324-000.

Applicants: Fayetteville Express
Pipeline LLC.

Description: Fayetteville Express
Pipeline LLC submits tariff filing per
154.403(d)(2): FEP Semi-Annual Fuel
Filing 001 to be effective 9/1/2011.

Filed Date: 07/29/2011.

Accession Number: 20110729-5213.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-2325-000.

Applicants: Columbia Gas
Transmission, LLC.

Description: Columbia Gas
Transmission, LLC submits tariff filing
per 154.204: LNG EPCA Errata to be
effective 8/1/2011.

Filed Date: 07/29/2011.

Accession Number: 20110729-5215.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-2326-000.

Applicants: Kinder Morgan Interstate
Gas Transmission LLC.

Description: Kinder Morgan Interstate
Gas Transmission LLC submits tariff
filing per 154.204: Negotiated Rate
2011-07-29 Hastings to be effective 9/
1/2011.

Filed Date: 07/29/2011.

Accession Number: 20110729-5223.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-2327-000.

Applicants: ETC Tiger Pipeline, LLC.

Description: ETC Tiger Pipeline, LLC
submits tariff filing per 154.403(d)(2):
Tiger Semi-Annual Fuel Filing 001 to be
effective 9/1/2011.

Filed Date: 07/29/2011.

Accession Number: 20110729-5236.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-2328-000.

Applicants: Kern River Gas
Transmission Company.

Description: Kern River Gas
Transmission Company submits tariff
filing per 154.204: 2011 Self-Contained
Rate Schedules to be effective 9/1/2011.

Filed Date: 07/29/2011.

Accession Number: 20110729-5247.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-2329-000.

Applicants: Cimarron River Pipeline,
LLC.

Description: 2011 Annual Report of
Cash Out Activity of Cimarron River
Pipeline, LLC.

Filed Date: 07/29/2011.

Accession Number: 20110729-5269.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 10, 2011.

Docket Numbers: RP11-2330-000.

Applicants: Gulf Crossing Pipeline
Company LLC.

Description: Gulf Crossing Pipeline
Company LLC submits tariff filing per
154.204: Antero 3 to Tenaska 206
Capacity Release Negotiated Rate
Agreement Filing to be effective 8/1/
2011.

Filed Date: 08/01/2011.

Accession Number: 20110801-5019.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies

of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St. NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov. or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Dated: August 1, 2011.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2011-20051 Filed 8-8-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings No. 1

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Docket Numbers: RP11-2331-000.

Applicants: Natural Gas Pipeline
Company of America LLC.

Description: Natural Gas Pipeline
Company of America LLC submits tariff
filing per 154.402: Annual Charge
Adjustment to be effective 10/1/2011.

Filed Date: 08/01/2011.

Accession Number: 20110801-5029.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Docket Numbers: RP11-2332-000.

Applicants: Southern Natural Gas
Company.

Description: Southern Natural Gas
Company submits tariff filing per
154.204: SNG Name Change to be
effective 8/1/2011.

Filed Date: 08/01/2011.

Accession Number: 20110801-5040.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Docket Numbers: RP11-2333-000.

Applicants: Kinder Morgan Louisiana
Pipeline LLC.

Description: Kinder Morgan Louisiana
Pipeline LLC submits tariff filing per
154.402: Annual Charge Adjustment
Filing to be effective 10/1/2011.

Filed Date: 08/01/2011.

Accession Number: 20110801-5060.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.
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Docket Numbers: RP11-2334-000.

Applicants: Trailblazer Pipeline
Company LLC.

Description: Trailblazer Pipeline
Company LLC submits tariff filing per
154.402: Annual Charge Adjustment to
be effective 10/1/2011.

Filed Date: 08/01/2011.

Accession Number: 20110801-5068.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Docket Numbers: RP11-2335-000.

Applicants: Gulf Crossing Pipeline
Company LLC.

Description: Gulf Crossing Pipeline
Company LLC submits tariff filing per
154.204: BP K37-6 Amendment to
Negotiated Rate Agreement Filing to be
effective 8/1/2011.

Filed Date: 08/01/2011.

Accession Number: 20110801-5091.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Docket Numbers: RP11-2336-000.

Applicants: Horizon Pipeline
Company, L.L.C.

Description: Horizon Pipeline
Company, L.L.C. submits tariff filing per
154.402: Annual Charge Adjustment
Filing to be effective 10/1/2011.

Filed Date: 08/01/2011.

Accession Number: 20110801-5106.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Docket Numbers: RP11-2337-000.

Applicants: Bobcat Gas Storage.

Description: Bobcat Gas Storage
submits tariff filing per 154.204: Non-
conforming Agreement Filing to be
effective 9/1/2011.

Filed Date: 08/01/2011.

Accession Number: 20110801-5112.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Docket Numbers: RP11-2338-000.

Applicants: Bobcat Gas Storage.

Description: Bobcat Gas Storage
submits tariff filing per 154.204:
Revision to FSS Form of Service
Agreement to be effective 9/1/2011.

Filed Date: 08/01/2011.

Accession Number: 20110801-5113.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Docket Numbers: RP11-2339-000.

Applicants: Gulf Crossing Pipeline
Company LLC.

Description: Gulf Crossing Pipeline
Company LLC submits tariff filing per
154.204: BP K37-7 Amendment to
Negotiated Rate Agreement Filing to be
effective 8/2/2011.

Filed Date: 08/01/2011.

Accession Number: 20110801-5114.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Docket Numbers: RP11-2340-000.

Applicants: Discovery Gas
Transmission LLC.

Description: Discovery Gas
Transmission LLC submits tariff filing
per 154.204: August 1, 2011 Clean-up
Filing to be effective 9/1/2011.

Filed Date: 08/01/2011.

Accession Number: 20110801-5117.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Docket Numbers: RP11-2341-000.

Applicants: Natural Gas Pipeline
Company of America LLC.

Description: Natural Gas Pipeline
Company of America LLC submits tariff
filing per 154.204: Negotiated Rate
Filing—Secure Energy to be effective 8/
1/2011.

Filed Date: 08/01/2011.

Accession Number: 20110801-5121.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Docket Numbers: RP11-2342-000.

Applicants: Kinder Morgan Illinois
Pipeline LLC.

Description: Kinder Morgan Illinois
Pipeline LLC submits tariff filing per
154.402: Annual Charge Adjustment
Filing to be effective 10/1/2011.

Filed Date: 08/01/2011.

Accession Number: 20110801-5127.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Docket Numbers: RP11-2343-000.

Applicants: CenterPoint Energy Gas
Transmission Company, LLC.

Description: CenterPoint Energy Gas
Transmission Company, LLC submits
tariff filing per 154.204: CEGT LLC—
Negotiated Rate—August 2011—
Macquarie to be effective 8/1/2011.

Filed Date: 08/01/2011.

Accession Number: 20110801-5151.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Docket Numbers: RP11-2344-000.

Applicants: Midcontinent Express
Pipeline LLC.

Description: Midcontinent Express
Pipeline LLC submits tariff filing per
154.402: Annual Charge Adjustment
Filing to be effective 10/1/2011.

Filed Date: 08/01/2011.

Accession Number: 20110801-5154.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Docket Numbers: RP11-2345-000.

Applicants: Fayetteville Express
Pipeline LLC.

Description: Fayetteville Express
Pipeline LLC submits tariff filing per
154.204: FEP BHP NCA Filing to be
effective 8/1/2011.

Filed Date: 08/01/2011.

Accession Number: 20110801-5161.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Docket Numbers: RP11-2346-000.

Applicants: Wyoming Interstate
Company, L.L.C.

Description: Wyoming Interstate
Company, L.L.C. submits tariff filing per
154.403(d)(2): WIC FL&U Filing
effective 9—1-11.

Filed Date: 08/01/2011.

Accession Number: 20110801-5162.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Docket Numbers: RP11-2347-000.

Applicants: Ozark Gas Transmission,
L.L.C.

Description: Ozark Gas Transmission,
L.L.C. submits tariff filing per 154.204:
Receipt and Delivery Pressure
Modification to be effective 9/1/2011.

Filed Date: 08/01/2011.

Accession Number: 20110801-5164.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Docket Numbers: RP11-2348-000.

Applicants: Wyoming Interstate
Company, L.L.C.

Description: Wyoming Interstate
Company, L.L.C. Request for Limited
Waiver.

Filed Date: 08/01/2011.

Accession Number: 20110801-5221.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Docket Numbers: RP11-2349-000.

Applicants: Ozark Gas Transmission,
L.L.C.

Description: Ozark Gas Transmission,
L.L.C. submits tariff filing per 154.204:
Non-conforming Agreements to be
effective 9/1/2011.

Filed Date: 08/02/2011.

Accession Number: 20110802-5037.

Comment Date: 5 p.m. Eastern Time
on Monday, August 15, 2011.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
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FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov. or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Dated: August 2, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20065 Filed 8—8—11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project Nos. 14136-000; 14139-000]

Lock+™ Hydro Friends Fund XXXV
Riverbank Hydro No. 4, LLC; Notice of
Competing Preliminary Permit
Applications Accepted for Filing and
Soliciting Comments, Motions To
Intervene, and Competing Applications

On April 1, 2011, Lock+™ Hydro
Friends Fund XXXV (Hydro Friends)
and Riverbank Hydro No. 4, LLC
(Riverbank Hydro) filed preliminary
permit applications, pursuant to section
4(f) of the Federal Power Act, proposing
to study the feasibility of a hydropower
project at the U.S. Army Corps of
Engineers’ (Corps) Lock and Dam No. 5,
located on the Mississippi River near
Minnesota City, Minnesota, in Winona
County, Minnesota, and Buffalo County,
Wisconsin. The sole purpose of a
preliminary permit, if issued, is to grant
the permit holder priority to file a
license application during the permit

term. A preliminary permit does not
authorize the permit holder to perform
any land-disturbing activities or
otherwise enter upon lands or waters
owned by others without the owners’
express permission.

Hydro Friends’ proposed Project
Oscar Project No. 14136—-000 would
consist of: (1) A 109-foot-wide, 40-foot-
high lock frame module placed in a new
gate constructed in the downstream
portion of an inactive, incomplete
auxiliary lock of the Lock and Dam No.
5; (2) a 109-foot-wide, 40-foot-high lock
frame module placed east of the
movable section of the Lock and Dam
No. 5 in an existing levee of the east
abutment; (3) a new switchyard and
control room located on the eastern side
of the dam; and (4) a new 3-mile-long,
115-kilovolt transmission line extending
from the switchyard to a nearby
distribution line which would feed the
project power to the grid. Each lock
frame module would consist of ten 7-
foot-diameter hydropower turbines each
rated at 650 kilowatts (kW) based on a
design head of 9 feet with a total rated
capacity per module of 6.5 megawatts
(MW) resulting in a total project
installed capacity of 13 MW. Each
module would be equipped with fish/
debris screens located upstream of each
module and control door assemblies
that can open and close off flow to the
units when needed. The project’s
average annual generation would be
79,770 megawatt-hours (MWh), and the
project would operate run-of-release.

Applicant Contact: Mr. Wayne F.
Krouse, Managing Partner, Lock+™
Hydro Friends Fund XXXV, 5090
Richmond Avenue #390, Houston, TX
77056, phone (877) 556—6566, extension
709.

Riverbank Hydro’s Mississippi 5
Hydroelectric Project No. 14139-000
would consist of: (1) A forebay and
intake structure equipped with a
trashrack constructed upstream of the
powerhouse on the east section of the
dam in the existing levee of the east
abutment; (2) a reinforced concrete
powerhouse containing five turbine-
generators each with a rating of 4,000
kW for a total project installed capacity
of 20 MW; (3) a tailrace directing river
flows back into the Mississippi River;
and (4) a 13.1-mile-long, 69-kV
transmission line feeding the project
power to an existing transmission line.
The intake, powerhouse, and tailrace
dimensions would be determined
during the permit period. The project’s
average annual generation would be
87,000 MWh at a head range of 5.0 to
9.5 feet, and the project would operate
run-of-release.

Applicant Contact: Kuo-Bao Tong,
Riverbank Power Corporation, Royal
Bank Plaza, South Tower, P.O. Box 166,
200 Bay Street, Suite 3230, Toronto, ON,
Canada M5] 2J4, phone (416) 861-0092,
extension 154.

FERC Contact: Sergiu Serban,
sergiu.serban@ferc.gov, (202) 502—6211.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support.
Although the Commission strongly
encourages electronic filing, documents
may also be paper-filed. To paper-file,
mail an original and seven copies to:
Kimberly D. Bose, Secretary, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426.

More information about each project,
including a copy of the applications,
can be viewed or printed on the
“eLibrary” link of the Commission’s
Web site at http://www.ferc.gov/docs-
filing/elibrary.asp. Enter the docket
number (P-14136-000, or P-14139-000)
in the docket number field to access the
document. For assistance, contact FERC
Online Support.

Dated: August 3, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20155 Filed 8-8—11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[ Project No. 739-000]

Appalachian Power Company; Notice
of Authorization for Continued Project
Operation

On June 29 2009, The Appalachian
Power Company, licensee for the
Claytor Hydroelectric Project, filed an
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Application for a New License pursuant
to the Federal Power Act (FPA) and the
Commission’s regulations thereunder.
The Claytor Hydroelectric Project is
located on the New River in Pulaski
County, Virginia.

The license for Project No. 739 was
issued for a period ending June 30,
2011. Section 15(a)(1) of the FPA, 16
U.S.C. 808(a)(1), requires the
Commission, at the expiration of a
license term, to issue from year-to-year
an annual license to the then licensee
under the terms and conditions of the
prior license until a new license is
issued, or the project is otherwise
disposed of as provided in section 15 or
any other applicable section of the FPA.
If the project’s prior license waived the
applicability of section 15 of the FPA,
then, based on section 9(b) of the
Administrative Procedure Act, 5 U.S.C.
558(c), and as set forth at 18 CFR
16.21(a), if the licensee of such project
has filed an application for a subsequent
license, the licensee may continue to
operate the project in accordance with
the terms and conditions of the license
after the minor or minor part license
expires, until the Commission acts on
its application. If the licensee of such a
project has not filed an application for
a subsequent license, then it may be
required, pursuant to 18 CFR 16.21(b),
to continue project operations until the
Commission issues someone else a
license for the project or otherwise
orders disposition of the project.

If the project is subject to section 15
of the FPA, notice is hereby given that
an annual license for Project No. 739 is
issued to the Appalachian Power
Company for a period effective July 1,
2011 through June 30, 2012, or until the
issuance of a new license for the project
or other disposition under the FPA,
whichever comes first. If issuance of a
new license (or other disposition) does
not take place on or before June 30,
2012, notice is hereby given that,
pursuant to 18 CFR 16.18(c), an annual
license under section 15(a)(1) of the
FPA is renewed automatically without
further order or notice by the
Commission, unless the Commission
orders otherwise.

If the project is not subject to section
15 of the FPA, notice is hereby given
that the Appalachian Power Company is
authorized to continue operation of the
Claytor Hydroelectric Project, until such
time as the Commission acts on its
application for a subsequent license.

Dated: July 29, 2011.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. 2011-20048 Filed 8-8-11; 8:45 am|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER11-3322-000]

PJM Interconnection, L.L.C.; Notice
Establishing Post-Technical Comment
Period

As indicated in the June 21, 2011
Notice in this docket, comments on the
technical conference that was held on
July 29, 2011, to discuss the
performance measurement of demand
response in PJM’s capacity market, are
due 15 days from the date of this
conference, or Monday, August 15,
2011.

Dated: July 29, 2011.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. 2011-20045 Filed 8—-8-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. AC11-121-000]

Liberty Gas Storage, LLC; Notice of
Filing

Take notice that on July 25, 2011,
Liberty Gas Storage, LLC (Liberty)
submitted a request for confirmation
that it is not required to file FERC Form
No. 2—A and will not be applicable until
such time as the actual volume
transactions on Liberty exceed 200,000
Dth for three consecutive calendar
years. Liberty argues that given the low
levels of total volume transactions on
Liberty’s pipeline system during the
preceding three calendar years, Liberty
does not meet the threshold for filing a
Form 2-A. Liberty, in fact, has never
met this threshold since it placed its
initial facilities into service in 2007.
Since the Form No. 3-Q filing
requirement is applicable only when a
natural gas company is obligated to file
a Form 2-A, Liberty likewise believes
that it is not required to file a Form No.
3—Q under present circumstances.
Liberty requests the issuance of an order
or other determination on this request
for confirmation by September 1, 2011,
which is the requested effective date for
new, cost-based rates on Liberty’s
system.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 or 385.214).

Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. On or before the
comment date, it is not necessary to
serve motions to intervene or protests
on persons other than the Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: August 29, 2011.

Dated: July 29, 2011.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2011-20043 Filed 8—-8-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 2595-134]

Wisconsin Public Service Corporation;
Notice of Application for Amendment
of License and Soliciting Comments,
Motions To Intervene, and Protests

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Application Type: Non-project use
of project lands and waters.

b. Project No: 2595—134.

c. Date Filed: July 28, 2011.

d. Applicant: Wisconsin Public
Service Corporation.

e. Name of Project: High Falls Project.

f. Location: Peshtigo River, Marinette
County, Wisconsin.
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g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791a—825r.

h. Applicant Contact: James Nuthals,
Wisconsin Public Service Corporation,
700 North Adams Street, P.O. Box
19001, Green Bay, WI 54301-9001.

i. FERC Contact: Jon Cofrancesco,
(202) 502-8951,
jon.cofrancesco@ferc.gov.

j. Deadline for filing comments,
motions to intervene, and protests:
August 31, 2011.

All documents may be filed
electronically via the Internet. See, 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site at http://www.ferc.gov/docs-filing/
efiling.asp. If unable to be filed
electronically, documents may be paper-
filed. To paper-file, an original and
seven copies should be mailed to:
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. Commenters
can submit brief comments up to 6,000
characters, without prior registration,
using the eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. Please include the
project number (P-2595-134) on any
comments or motions filed.

k. Description of Application:
Wisconsin Public Service Corporation
requests Commission approval to
authorize Mr. and Mrs. Mark Denis to
construct a pathway across project lands
to facilitate access between their
residence, located outside the project
boundary, and their existing private
boat dock, located along the project
reservoir shoreline. The pathway would
cross through project lands classified as
“Natural Shoreline Area’” within the
project’s approved comprehensive land
and wildlife management plan. Mr. and
Mrs. Denis consulted with the U.S. Fish
and Wildlife Service, National Park
Service, Wisconsin Department of
Natural Resources, Marinette County
Land Information Committee, and
adjacent landowners on the proposal.

1. Locations of the Application: A
copy of the application is available for
inspection and reproduction at the
Commission’s Public Reference Room,
located at 888 First Street, NE., Room
2A, Washington, DC 20426, or by calling
(202) 502—8371. This filing may also be
viewed on the Commission’s Web site at
http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field (P-2595) to
access the document. You may also
register online at http://www.ferc.gov/
docs-filing/esubscription.asp to be
notified via e-mail of new filings and

issuances related to this or other
pending projects. For assistance, call 1—
866—208-3676 or e-mail
FERCOnlineSupport@ferc.gov, for TTY,
call (202) 502—-8659. A copy is also
available for inspection and
reproduction at the address in item (h)
above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions to
Intervene: Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

o. Filing and Service of Responsive
Documents: Any filing must (1) Bear in
all capital letters the title “Comments”,
“Protest”, or “Motion to Intervene’ as
applicable; (2) set forth in the heading
the name of the applicant and the
project number of the application to
which the filing responds; (3) furnish
the name, address, and telephone
number of the person protesting or
intervening; and (4) otherwise comply
with the requirements of 18 CFR
385.2001 through 385.2005. All
comments, motions to intervene, or
protests must set forth their evidentiary
basis and otherwise comply with the
requirements of 18 CFR 4.34(b). All
comments, motions to intervene, or
protests should relate to project works
which are the subject of the amendment
application. Agencies may obtain copies
of the application directly from the
applicant. A copy of any protest or
motion to intervene must be served
upon each representative of the
applicant specified in the particular
application. If an intervener files
comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency. A copy of all
other filings in reference to this
application must be accompanied by
proof of service on all persons listed in
the service list prepared by the
Commission in this proceeding, in
accordance with 18 CFR 4.34(b) and
385.2010.

Dated: August 2, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20059 Filed 8—-8-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 13005-001]

Oliver Hydro LLC; Notice of Intent To
File License Application, Filing of Pre-
Application Document, and Approving
Use of the Traditional Licensing
Process

a. Type of Filing: Notice of Intent to
File License Application and Request to
Use the Traditional Licensing Process.

b. Project No.: 13005—001.

c. Dated Filed: May 20, 2011.

d. Submitted by: Symbiotics LLC, on
behalf of Oliver Hydro LLC.

e. Name of Project: William Bacon
Oliver Lock and Dam Hydroelectric
Project.

f. Location: At the U.S. Army Corps of
Engineers’ (Corps) William Bacon Oliver
Lock and Dam on the Black Warrior
River, in Tuscaloosa County, Alabama.
The project would occupy 26.9 acres of
United States lands administered by the
Corps’ Mobile District.

g. Filed Pursuant to: 18 CFR 5.3 of the
Commission’s regulations.

h. Potential Applicant Contact: Brent
Smith, Symbiotics LLC, 371 Upper
Terrace, Suite 2, Bend, OR 97702; (541)
330-8779; or e-mail
brent.smith@symbioticsenergy.com.

i. FERC Contact: Rachel McNamara at
(202) 502—8340; or e-mail at
rachel.menamara@ferc.gov.

j. Symbiotics LLC, on behalf of Oliver
Hydro LLG, filed its request to use the
Traditional Licensing Process on May
20, 2011. Symbiotics LLC provided
public notice of its request on May 23,
2011. In a letter dated July 20, 2011, the
Director of the Division of Hydropower
Licensing approved Symbiotics LLC’s
request to use the Traditional Licensing
Process.

k. With this notice, we are initiating
informal consultation with: (a) The U.S.
Fish and Wildlife Service under section
7 of the Endangered Species Act and the
joint agency regulations thereunder at
50 CFR, part 402 and (b) the Alabama
State Historic Preservation Officer, as
required by section 106, National
Historical Preservation Act, and the
implementing regulations of the
Advisory Council on Historic
Preservation at 36 CFR 800.2.
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1. Symbiotics LLC, on behalf of Oliver
Hydro LLG, filed a Pre-Application
Document (PAD; including a proposed
process plan and schedule) with the
Commission, pursuant to 18 CFR 5.6 of
the Commission’s regulations.

m. A copy of the PAD is available for
review at the Commission in the Public
Reference Room or may be viewed on
the Commission’s Web site (http://
www.ferc.gov), using the “eLibrary”’
link. Enter the docket number,
excluding the last three digits in the
docket number field to access the
document. For assistance, contact FERG
Online Support at
FERCONIineSupport@ferc.gov, or toll
free at 1-866—208-3676, or for TTY,
(202) 502-8659. A copy is also available
for inspection and reproduction at the
address in paragraph h.

n. Register online at http://
www.ferc.gov/docs-filing/
esubscription.asp to be notified via e-
mail of new filing and issuances related
to this or other pending projects. For
assistance, contact FERC Online
Support.

Dated: July 29, 2011.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2011-20041 Filed 8—-8—11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. DI11-13-000]

Cottonwood Hydro, LLC; Notice of
Petition for Declaratory Order and
Soliciting Comments, Protests, and/or
Motions To Intervene

Take notice that the following
application has been filed with the
Commission and is available for public
inspection:

a. Application Type: Petition for
Declaratory Order.

b. Docket No: DI11-13-000.

c. Date Filed: July 22, 2011.

d. Applicant: Cottonwood Hydro,
LLC.

e. Name of Project: Cottonwood
Hydro Project.

f. Location: The existing Cottonwood
Hydro Project is located on Little
Cottonwood Creek, in Salt Lake County,
Utah, affecting T. 35 S.,R. 2 E,, sec. 7,
Salt Lake Meridian.

g. Filed Pursuant to: Section 23(b)(1)
of the Federal Power Act, 16 U.S.C.
817(b).

h. Applicant Contact: Susannah
Williams, 5014 East Little Cottonwood

Canyon Road, Sandy, UT 84092;
telephone: (801) 440—9650; FAX: (801)
303-6896; e-mail: http://
www.susannah@cottonwoodhydro.com.

i. FERC Contact: Any questions on
this notice should be addressed to
Henry Ecton, (202) 502—-8768, or e-mail
address: henry.ecton@ferc.gov.

j. Deadline for filing comments,
protests, and/or motions: September 5,
2011.

All documents should be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site at http://www.ferc.gov/docs-filing/
efiling.asp. If unable to be filed
electronically, documents may be paper-
filed. To paper-file, an original and
seven copies should be filed with:
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

Commenters can submit brief
comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. Please include the
docket number (DI11-13-000) on any
comments, protests, and/or motions
filed.

k. Description of Project: The existing
Cottonwood Hydro Project consists of
an upper and a lower project:

The upper project consists of: (1) A
fifty-foot-wide concrete weir, directing
water into a 2,002-foot-long, 24—28-
inch-diameter steel penstock; (2) a
single-story reinforced concrete
powerhouse, containing a 261-kW
turbine/generator; (3) a tailrace releasing
water into the intake for the lower
powerhouse; (4) a 75-foot-long
transmission line; and (5) appurtenant
facilities.

The lower project consists of: (1) A
fifty-foot-wide concrete weir, directing
water into a 5,341-foot-long 24—28-inch-
diameter steel penstock; (2) a two-story
reinforced concrete and masonry
powerhouse, containing an 850-kW
turbine/generator; (3) a tailrace releasing
water into Little Cottonwood Creek; (4)
a 200-foot-long transmission line; and
(5) appurtenant facilities.

When a Petition for Declaratory Order
is filed with the Federal Energy
Regulatory Commission, the Federal
Power Act requires the Commission to
investigate and determine if the
interests of interstate or foreign
commerce would be affected by the
proposed project. The Commission also
determines whether or not the project:
(1) Would be located on a navigable
waterway; (2) would occupy or affect
public lands or reservations of the
United States; (3) would utilize surplus

water or water power from a
government dam; or (4) if applicable,
has involved or would involve any
construction subsequent to 1935 that
may have increased or would increase
the project’s head or generating
capacity, or have otherwise significantly
modified the project’s pre-1935 design
or operation.

1. Locations of the Application: Copies
of this filing are on file with the
Commission and are available for public
inspection. This filing may be viewed
on the web at http://www.ferc.gov using
the “eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. You may also register online
at http://www.ferc.gov/docs-filing/
esubscription.asp to be notified via e-
mail of new filings and issuances
related to this or other pending projects.
For assistance, please contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. A copy is also available
for inspection and reproduction at the
address in item (h) above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

o. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title “Comments”,
“Protests”, and/or ‘“Motions to
Intervene”, as applicable, and the
Docket Number of the particular
application to which the filing refers. A
copy of any motion to intervene must
also be served upon each representative
of the Applicant specified in the
particular application.

p- Agency Comments—Federal, State,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
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have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Dated: July 29, 2011.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2011-20044 Filed 8-8-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12918-002]

FFP Project 29 LLC; Notice of
Preliminary Permit Application
Accepted for Filing and Soliciting
Comments, Motions To Intervene, and
Competing Applications

On February 1, 2011, FFP Project 29
LLC filed an application, pursuant to
section 4(f) of the Federal Power Act,
proposing to study the feasibility of
hydropower on the Mississippi River, in
West Feliciana and Pointe Coupee
Parishes, Louisiana. The sole purpose of
a preliminary permit, if issued, is to
grant the permit holder priority to file
a license application during the permit
term. A preliminary permit does not
authorize the permit holder to perform
any land-disturbing activities or
otherwise enter upon lands or waters
owned by others without the owners’
express permission.

The proposed Sarah Bend
hydrokinetic project would consist of
the following: (1) Up to 2,000
SmarTurbine generating units installed
in arrays on the bottom of the river; (2)
the total capacity of the installation
would be up to 80,000 kilowatts; (3)
flexible cables would convey each
arrays power to a metering station; and
(4) a transmission line would
interconnect with the power grid. The
proposed project would have an average
annual generation of 175,200,000
kilowatt-hours (kWh), which would be
sold to a local utility.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street,
Boston, MA 02114; phone (978) 283—
2822.

FERC Contact: Michael Spencer, (202)
502-6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to

intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—-8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P—12918-002) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.

Dated: August 2, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20056 Filed 8—-8-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12855-002]

FFP Project 11 LLC; Notice of
Preliminary Permit Application
Accepted for Filing and Soliciting
Comments, Motions To Intervene, and
Competing Applications

On February 1, 2011, FFP Project 11
LLC filed an application, pursuant to
section 4(f) of the Federal Power Act,
proposing to study the feasibility of
hydropower on the Mississippi River,
near Waggaman, in Jefferson and St.
Charles Parishes, Louisiana. The sole
purpose of a preliminary permit, if
issued, is to grant the permit holder
priority to file a license application
during the permit term. A preliminary
permit does not authorize the permit
holder to perform any land-disturbing
activities or otherwise enter upon lands

or waters owned by others without the
owners’ express permission.

The proposed Kenner Bend
hydrokinetic project would consist of
the following: (1) Up to 2,250
SmarTurbine generating units installed
in arrays on the bottom of the river; (2)
the total capacity of the installation
would be up to 90,000 kilowatts; (3)
flexible cables would convey each
arrays power to a metering station; and
(4) a transmission line would
interconnect with the power grid. The
proposed project would have an average
annual generation of 197,100,000
kilowatt-hours (kWh), which would be
sold to a local utility.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street,
Boston, MA 02114; phone (978) 283—
2822.

FERC Contact: Michael Spencer, (202)
502—-6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P—12855-002) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.
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Dated: August 2, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20062 Filed 8—8—11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[ Project No. 12862-002]

FFP Project 5 LLC; Notice of
Preliminary Permit Application
Accepted for Filing and Soliciting
Comments, Motions To Intervene, and
Competing Applications

On February 1, 2011, FFP Project 5
LLC filed an application, pursuant to
section 4(f) of the Federal Power Act,
proposing to study the feasibility of
hydropower on the Mississippi River,
near the town of Belle Chase, in Orleans
and St. Bernard Parishes, Louisiana. The
sole purpose of a preliminary permit, if
issued, is to grant the permit holder
priority to file a license application
during the permit term. A preliminary
permit does not authorize the permit
holder to perform any land-disturbing
activities or otherwise enter upon lands
or waters owned by others without the
owners’ express permission.

The proposed Twelve Mile Point
hydrokinetic project would consist of
the following: (1) Up to 5,000
SmarTurbine generating units installed
in arrays on the bottom of the river; (2)
the total capacity of the installation
would be up to 200,000 kilowatts; (3)
flexible cables would convey each
arrays power to a metering station; and
(4) a transmission line would
interconnect with the power grid. The
proposed project would have an average
annual generation of 438,000,000
kilowatt-hours (kWh), which would be
sold to a local utility.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street,
Boston, MA 02114; phone (978) 283—
2822.

FERC Contact: Michael Spencer, (202)
502-6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the

instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—-8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P-12862-002) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.

Dated: August 2, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20063 Filed 8—8—11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12833-002]

Free Flow Power Corporation; Notice
of Preliminary Permit Application
Accepted for Filing and Soliciting
Comments, Motions To Intervene, and
Competing Applications

On March 1, 2011, Free Flow Power
Corporation filed an application,
pursuant to section 4(f) of the Federal
Power Act, proposing to study the
feasibility of hydropower on the
Mississippi River, near New Orleans, in
Jefferson and Orleans Parishes,
Louisiana. The sole purpose of a
preliminary permit, if issued, is to grant
the permit holder priority to file a
license application during the permit
term. A preliminary permit does not
authorize the permit holder to perform
any land-disturbing activities or
otherwise enter upon lands or waters
owned by others without the owners’
express permission.

The proposed Carrollton Bend
hydrokinetic project would consist of
the following: (1) Up to 950
SmarTurbine generating units installed
in arrays on the bottom of the river; (2)
the total capacity of the installation
would be up to 38,000 kilowatts; (3)
flexible cables would convey each
arrays power to a metering station; and
(4) a transmission line would
interconnect with the power grid. The
proposed project would have an average
annual generation of 86,420,550
kilowatt-hours (kWh), which would be
sold to a local utility.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street,
Boston, MA 02114; phone (978) 283—
2822.

FERC Contact: Michael Spencer, (202)
502-6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P—12833-002) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.
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Dated: August 2, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20061 Filed 8-8—11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12829-002]

Free Flow Power Corporation; Notice
of Preliminary Permit Application
Accepted for Filing and Soliciting
Comments, Motions To Intervene, and
Competing Applications

On March 1, 2011, Free Flow Power
Corporation filed an application,
pursuant to section 4(f) of the Federal
Power Act, proposing to study the
feasibility of hydropower on the
Mississippi River, near New Orleans, in
Jefferson and Orleans Parishes,
Louisiana. The sole purpose of a
preliminary permit, if issued, is to grant
the permit holder priority to file a
license application during the permit
term. A preliminary permit does not
authorize the permit holder to perform
any land-disturbing activities or
otherwise enter upon lands or waters
owned by others without the owners’
express permission.

The proposed Greenville Bend
hydrokinetic project would consist of
the following: (1) Up to 1,450
SmarTurbine generating units installed
in arrays on the bottom of the river; (2)
the total capacity of the installation
would be up to 58,000 kilowatts; (3)
flexible cables would convey each
arrays power to a metering station; and
(4) a transmission line would
interconnect with the power grid. The
proposed project would have an average
annual generation of 131,905,050
kilowatt-hours (kWh), which would be
sold to a local utility.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street,
Boston, MA 02114; phone (978) 283—
2822.

FERC Contact: Michael Spencer, (202)
502-6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18

CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—-8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P—12829-002) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.

Dated: August 2, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20060 Filed 8—-8-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 14018-000]

FFP Project 125 LLC; Notice of
Preliminary Permit Application
Accepted for Filing and Soliciting
Comments, Motions To Intervene, and
Competing Applications

On January 10, 2011, FFP Project 125
LLC filed an application, pursuant to
section 4(f) of the Federal Power Act,
proposing to study the feasibility of
hydropower on the Mississippi River,
near Natchez, in Adams County,
Mississippi and near Vidalia, in
Concordia Parish, Louisiana. The sole
purpose of a preliminary permit, if
issued, is to grant the permit holder
priority to file a license application
during the permit term. A preliminary
permit does not authorize the permit
holder to perform any land-disturbing
activities or otherwise enter upon lands
or waters owned by others without the
owners’ express permission.

The proposed Vidal Island
hydrokinetic project would consist of
the following: (1) Up to 5,640
SmarTurbine generating units installed
in arrays on the bottom of the river; (2)
the total capacity of the installation
would be up to 225,600 kilowatts; (3)
flexible cables would convey each
arrays power to a metering station; and
(4) a transmission line would
interconnect with the power grid. The
proposed project would have an average
annual generation of 513,065,160
kilowatt-hours (kWh), which would be
sold to a local utility.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street,
Boston, MA 02114; phone (978) 283—
2822.

FERC Contact: Michael Spencer, (202)
502—-6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P-14018-000) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.
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Dated: August 3, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20154 Filed 8-8—11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12933-002]

FFP Project 49 LLC; Notice of
Preliminary Permit Application
Accepted for Filing and Soliciting
Comments, Motions To Intervene, and
Competing Applications

On February 1, 2011, FFP Project 49
LLC filed an application, pursuant to
section 4(f) of the Federal Power Act,
proposing to study the feasibility of
hydropower on the Mississippi River,
near the town of Hickman, in Fulton
County Kentucky and Mississippi
County, Missouri. The sole purpose of a
preliminary permit, if issued, is to grant
the permit holder priority to file a
license application during the permit
term. A preliminary permit does not
authorize the permit holder to perform
any land-disturbing activities or
otherwise enter upon lands or waters
owned by others without the owners’
express permission.

The proposed Hickman Bend
hydrokinetic project would consist of
the following: (1) Up to 2,850
SmarTurbine generating units installed
in arrays on the bottom of the river; (2)
the total capacity of the installation
would be up to 114,000 kilowatts; (3)
flexible cables would convey each
arrays power to a metering station; and
(4) a transmission line would
interconnect with the power grid. The
proposed project would have an average
annual generation of 249,660,000
kilowatt-hours (kWh), which would be
sold to a local utility.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street,
Boston, MA 02114; phone (978) 283—
2822.

FERC Contact: Michael Spencer, (202)
502-6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18

CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—-8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P—12933-002) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.

Dated: August 3, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20153 Filed 8—-8-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[FFP Project 47 LLC; Project No.12932-002]

Notice of Preliminary Permit
Application Accepted for Filing and
Soliciting Comments, Motions To
Intervene, and Competing Applications

On February 1, 2011, FFP Project 47
LLC filed an application, pursuant to
section 4(f) of the Federal Power Act,
proposing to study the feasibility of
hydropower on the Mississippi River, in
Mississippi County Arkansas and
Tipton County, Tennessee. The sole
purpose of a preliminary permit, if
issued, is to grant the permit holder
priority to file a license application
during the permit term. A preliminary
permit does not authorize the permit
holder to perform any land-disturbing
activities or otherwise enter upon lands
or waters owned by others without the
owners’ express permission.

The proposed Williams Point
hydrokinetic project would consist of

the following: (1) Up to 3,550
SmarTurbine generating units installed
in arrays on the bottom of the river; (2)
the total capacity of the installation
would be up to 142,000 kilowatts; (3)
flexible cables would convey each
arrays power to a metering station; and
(4) a transmission line would
interconnect with the power grid. The
proposed project would have an average
annual generation of 310,980,000
kilowatt-hours (kWh), which would be
sold to a local utility.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street,
Boston, MA 02114; phone (978) 283—
2822.

FERC Contact: Michael Spencer, (202)
502-6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P-12932—-002) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.

Dated: August 3, 2011.

Kimberly D. Bose,

Secretary.

[FR Doc. 201120152 Filed 8-8-11; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[FFP Project 43 LLC; Project No. 12931-
002]

Notice of Preliminary Permit
Application Accepted for Filing and
Soliciting Comments, Motions To
Intervene, and Competing Applications

On February 1, 2011, FFP Project 43
LLC filed an application, pursuant to
section 4(f) of the Federal Power Act,
proposing to study the feasibility of
hydropower on the Mississippi River, in
Mississippi County Arkansas and
Tipton County, Tennessee. The sole
purpose of a preliminary permit, if
issued, is to grant the permit holder
priority to file a license application
during the permit term. A preliminary
permit does not authorize the permit
holder to perform any land-disturbing
activities or otherwise enter upon lands
or waters owned by others without the
owners’ express permission.

The proposed Plum Point
hydrokinetic project would consist of
the following: (1) Up to 5,900
SmarTurbine generating units installed
in arrays on the bottom of the river; (2)
the total capacity of the installation
would be up to 236,000 kilowatts; (3)
flexible cables would convey each
arrays power to a metering station; and
(4) a transmission line would
interconnect with the power grid. The
proposed project would have an average
annual generation of 516,840,000
kilowatt-hours (kWh), which would be
sold to a local utility.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street,
Boston, MA 02114; phone (978) 283—
2822.

FERC Contact: Michael Spencer, (202)
502-6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/

ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—-8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P-12931-002) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.

Dated: August 3, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 201120151 Filed 8-8-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[FFP Project 37 LLC; Project No.12928-002]

Notice of Preliminary Permit
Application Accepted for Filing and
Soliciting Comments, Motions To
Intervene, and Competing Applications

On February 1, 2011, FFP Project 37
LLC filed an application, pursuant to
section 4(f) of the Federal Power Act,
proposing to study the feasibility of
hydropower on the Mississippi River, in
Washington County Mississippi and
Chicot County, Arkansas. The sole
purpose of a preliminary permit, if
issued, is to grant the permit holder
priority to file a license application
during the permit term. A preliminary
permit does not authorize the permit
holder to perform any land-disturbing
activities or otherwise enter upon lands
or waters owned by others without the
owners’ express permission.

The proposed Anconia Point
hydrokinetic project would consist of
the following: (1) Up to 750
SmarTurbine generating units installed
in arrays on the bottom of the river;

(2) the total capacity of the installation
would be up to 30,000 kilowatts;

(3) flexible cables would convey each
arrays power to a metering station; and
(4) a transmission line would

interconnect with the power grid. The
proposed project would have an average
annual generation of 65,700,000
kilowatt-hours (kWh), which would be
sold to a local utility.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street,
Boston, MA 02114; phone (978) 283—
2822.

FERC Contact: Michael Spencer, (202)
502—-6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
Days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—-8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P—12928-002) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.

Dated: August 3, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20150 Filed 8-8-11; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[FFP Project 36 LLC; Project No. 12919-
002]

Notice Of Preliminary Permit
Application Accepted for Filing and
Soliciting Comments, Motions To
Intervene, and Competing Applications

On February 1, 2011, FFP Project 36
LLC filed an application, pursuant to
section 4(f) of the Federal Power Act,
proposing to study the feasibility of
hydropower on the Mississippi River, in
Issaquena County Mississippi and East
Carroll Parish, Louisiana. The sole
purpose of a preliminary permit, if
issued, is to grant the permit holder
priority to file a license application
during the permit term. A preliminary
permit does not authorize the permit
holder to perform any land-disturbing
activities or otherwise enter upon lands
or waters owned by others without the
owners’ express permission.

The proposed Cat Island hydrokinetic
project would consist of the following:
(1) Up to 2,800 SmarTurbine generating
units installed in arrays on the bottom
of the river; (2) the total capacity of the
installation would be up to 112,000
kilowatts; (3) flexible cables would
convey each arrays power to a metering
station; and (4) a transmission line
would interconnect with the power grid.
The proposed project would have an
average annual generation of
245,280,000 kilowatt-hours (kWh),
which would be sold to a local utility.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street,
Boston, MA 02114; phone (978) 283—
2822.

FERC Contact: Michael Spencer, (202)
502-6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
Days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your

name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P—12919-002) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.

Dated: August 3, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20149 Filed 8-8-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12936-002]

FFP Project 46 LLC; Notice of
Preliminary Permit Application
Accepted for Filing and Soliciting
Comments, Motions To Intervene, and
Competing Applications

On February 1, 2011, FFP Project 46
LLC filed an application, pursuant to
section 4(f) of the Federal Power Act,
proposing to study the feasibility of
hydropower on the Mississippi River,
near the town of Caruthersville, in
Pemiscot County, Missouri and Lake
County Tennessee. The sole purpose of
a preliminary permit, if issued, is to
grant the permit holder priority to file
a license application during the permit
term. A preliminary permit does not
authorize the permit holder to perform
any land-disturbing activities or
otherwise enter upon lands or waters
owned by others without the owners’
express permission.

The proposed Little Prairie Bend
hydrokinetic project would consist of
the following: (1) Up to 2,700
SmarTurbine generating units installed
in arrays on the bottom of the river; (2)
the total capacity of the installation
would be up to 108,000 kilowatts; (3)
flexible cables would convey each
arrays power to a metering station; and

(4) a transmission line would
interconnect with the power grid. The
proposed project would have an average
annual generation of 236,520,000
kilowatt-hours (kWh), which would be
sold to a local utility.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street,
Boston, MA 02114; phone (978) 283—
2822.

FERC Contact: Michael Spencer, (202)
502-6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P-12936-002) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.

Dated: August 3, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20144 Filed 8—-8—11; 8:45 am]
BILLING CODE 6717-01-P


http://www.ferc.gov/docs-filing/ecomment.asp
http://www.ferc.gov/docs-filing/ecomment.asp
http://www.ferc.gov/docs-filing/ecomment.asp
http://www.ferc.gov/docs-filing/ecomment.asp
http://www.ferc.gov/docs-filing/ecomment.asp
http://www.ferc.gov/docs-filing/ecomment.asp
http://www.ferc.gov/docs-filing/elibrary.asp
http://www.ferc.gov/docs-filing/elibrary.asp
http://www.ferc.gov/docs-filing/elibrary.asp
http://www.ferc.gov/docs-filing/elibrary.asp
http://www.ferc.gov/docs-filing/efiling.asp
http://www.ferc.gov/docs-filing/efiling.asp
http://www.ferc.gov/docs-filing/efiling.asp
http://www.ferc.gov/docs-filing/efiling.asp
mailto:FERCOnlineSupport@ferc.gov
mailto:FERCOnlineSupport@ferc.gov

48850

Federal Register/Vol. 76, No. 153/ Tuesday, August

9, 2011/ Notices

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[FFP Project 48 LLC; Project No.12934-002]

Notice of Preliminary Permit
Application Accepted for Filing and
Soliciting Comments, Motions To
Intervene, and Competing Applications

On February 1, 2011, FFP Project 48
LLC filed an application, pursuant to
section 4(f) of the Federal Power Act,
proposing to study the feasibility of
hydropower on the Mississippi River,
near the town of New Madrid, in New
Madrid County, Missouri and Fulton
County Kentucky. The sole purpose of
a preliminary permit, if issued, is to
grant the permit holder priority to file
a license application during the permit
term. A preliminary permit does not
authorize the permit holder to perform
any land-disturbing activities or
otherwise enter upon lands or waters
owned by others without the owners’
express permission.

The proposed New Madrid Bend
hydrokinetic project would consist of
the following: (1) Up to 5,350
SmarTurbine generating units installed
in arrays on the bottom of the river; (2)
the total capacity of the installation
would be up to 214,000 kilowatts; (3)
flexible cables would convey each
arrays power to a metering station; and
(4) a transmission line would
interconnect with the power grid. The
proposed project would have an average
annual generation of 468,660,000
kilowatt-hours (kWh), which would be
sold to a local utility.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street,
Boston, MA 02114; phone (978) 283—
2822.

FERC Contact: Michael Spencer, (202)
502-6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/

ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—-8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P-12934-002) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.

Dated: August 3, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 201120143 Filed 8-8-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[FFP Project 121 LLC; Project No. 14012—
000]

Notice of Preliminary Permit
Application Accepted for Filing and
Soliciting Comments, Motions To
Intervene, and Competing Applications

On January 10, 2011, FFP Project 121
LLC filed an application, pursuant to
section 4(f) of the Federal Power Act,
proposing to study the feasibility of
hydropower on the Mississippi River,
near Vicksburg, in Warren County,
Mississippi and near Tallulah in
Madison Parish, Louisiana. The sole
purpose of a preliminary permit, if
issued, is to grant the permit holder
priority to file a license application
during the permit term. A preliminary
permit does not authorize the permit
holder to perform any land-disturbing
activities or otherwise enter upon lands
or waters owned by others without the
owners’ express permission.

The proposed Vicksburg Bend
hydrokinetic project would consist of
the following: (1) Up to 8,340
SmarTurbine generating units installed
in arrays on the bottom of the river; (2)
the total capacity of the installation
would be up to 333,600 kilowatts; (3)
flexible cables would convey each

arrays power to a metering station; and
(4) a transmission line would
interconnect with the power grid. The
proposed project would have an average
annual generation of 758,681,460
kilowatt-hours (kWh), which would be
sold to a local utility.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street,
Boston, MA 02114; phone (978) 283—
2822.

FERC Contact: Michael Spencer, (202)
502—-6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P-14012-000) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.

Dated: August 3, 2011.

Kimberly D. Bose,

Secretary.

[FR Doc. 2011-20142 Filed 8-8-11; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[FFP Project 44 LLC; Project No. 12942
002]

Notice of Preliminary Permit
Application Accepted for Filing and
Soliciting Comments, Motions To
Intervene, and Competing Applications

On February 1, 2011, FFP Project 44
LLC filed an application, pursuant to
section 4(f) of the Federal Power Act,
proposing to study the feasibility of
hydropower on the Mississippi River, in
Lauderdale County, Tennessee and in
Mississippi County, Arkansas. The sole
purpose of a preliminary permit, if
issued, is to grant the permit holder
priority to file a license application
during the permit term. A preliminary
permit does not authorize the permit
holder to perform any land-disturbing
activities or otherwise enter upon lands
or waters owned by others without the
owners’ express permission.

The proposed Bar Field Bend
hydrokinetic project would consist of
the following: (1) Up to 4,700
SmarTurbine generating units installed
in arrays on the bottom of the river; (2)
the total capacity of the installation
would be up to 188,000 kilowatts; (3)
flexible cables would convey each
arrays power to a metering station; and
(4) a transmission line would
interconnect with the power grid. The
proposed project would have an average
annual generation of 411,720,000
kilowatt-hours (kWh), which would be
sold to a local utility.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street,
Boston, MA 02114; phone (978) 283—
2822.

FERC Contact: Michael Spencer, (202)
502-6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/

ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—-8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P-12942-002) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.

Dated: August 3, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 201120159 Filed 8-8—11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12941-002]

FFP Project 50 LLC; Notice of
Preliminary Permit Application
Accepted for Filing and Soliciting
Comments, Motions To Intervene, and
Competing Applications

On February 1, 2011, FFP Project 50
LLC filed an application, pursuant to
section 4(f) of the Federal Power Act,
proposing to study the feasibility of
hydropower on the Mississippi River,
near Wickliffe, in Ballard County,
Kentucky and in Mississippi County
Missouri. The sole purpose of a
preliminary permit, if issued, is to grant
the permit holder priority to file a
license application during the permit
term. A preliminary permit does not
authorize the permit holder to perform
any land-disturbing activities or
otherwise enter upon lands or waters
owned by others without the owners’
express permission.

The proposed Wickliffe hydrokinetic
project would consist of the following:
(1) Up to 1,450 SmarTurbine generating
units installed in arrays on the bottom
of the river; (2) the total capacity of the
installation would be up to 58,000
kilowatts; (3) flexible cables would
convey each array’s power to a metering

station; and (4) a transmission line
would interconnect with the power grid.
The proposed project would have an
average annual generation of
127,020,000 kilowatt-hours (kWh),
which would be sold to a local utility.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street,
Boston, MA 02114; phone (978) 283—
2822.

FERC Contact: Michael Spencer, (202)
502-6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P-12941-002) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.

Dated: August 3, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20158 Filed 8—-8—11; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12938-002]

FFP Project 42 LLC; Notice of
Preliminary Permit Application
Accepted for Filing and Soliciting
Comments, Motions To Intervene, and
Competing Applications

On February 1, 2011, FFP Project 42
LLC filed an application, pursuant to
section 4(f) of the Federal Power Act,
proposing to study the feasibility of
hydropower on the Mississippi River,
near Memphis, in Shelby County,
Tennessee and near West Memphis, in
Crittenden County Arkansas. The sole
purpose of a preliminary permit, if
issued, is to grant the permit holder
priority to file a license application
during the permit term. A preliminary
permit does not authorize the permit
holder to perform any land-disturbing
activities or otherwise enter upon lands
or waters owned by others without the
owners’ express permission.

The proposed Hope Field Point
hydrokinetic project would consist of
the following: (1) Up to 5,600
SmarTurbine generating units installed
in arrays on the bottom of the river; (2)
the total capacity of the installation
would be up to 224,000 kilowatts; (3)
flexible cables would convey each
array’s power to a metering station; and
(4) a transmission line would
interconnect with the power grid. The
proposed project would have an average
annual generation of 490,560,000
kilowatt-hours (kWh), which would be
sold to a local utility.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street,
Boston, MA 02114; phone (978) 283—
2822.

FERC Contact: Michael Spencer, (202)
502-6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://

www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—-8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P-12938-002) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.

Dated: August 3, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20157 Filed 8—8—11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[FFP Project 45 LLC; Project No. 12937-
002]

Notice of Preliminary Permit
Application Accepted for Filing and
Soliciting Comments, Motions To
Intervene, and Competing Applications

On February 1, 2011, FFP Project 45
LLC filed an application, pursuant to
section 4(f) of the Federal Power Act,
proposing to study the feasibility of
hydropower on the Mississippi River, in
Mississippi County, Arkansas and Dyer
County Tennessee. The sole purpose of
a preliminary permit, if issued, is to
grant the permit holder priority to file
a license application during the permit
term. A preliminary permit does not
authorize the permit holder to perform
any land-disturbing activities or
otherwise enter upon lands or waters
owned by others without the owners’
express permission.

The proposed Huffman Light
hydrokinetic project would consist of
the following: (1) Up to 1,900
SmarTurbine generating units installed
in arrays on the bottom of the river; (2)
the total capacity of the installation
would be up to 76,000 kilowatts; (3)
flexible cables would convey each

array’s power to a metering station; and
(4) a transmission line would
interconnect with the power grid. The
proposed project would have an average
annual generation of 166,440,000
kilowatt-hours (kWh), which would be
sold to a local utility.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street,
Boston, MA 02114; phone (978) 283—
2822.

FERC Contact: Michael Spencer, (202)
502—-6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of the Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P-12937-002) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.

Dated: August 3, 2011.
Kimberly D. Bose,

Secretary.
[FR Doc. 2011-20156 Filed 8-8-11; 8:45 am]

BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 14202-000]

FFP Project 70, LLC; Notice of
Preliminary Permit Application
Accepted for Filing and Soliciting
Comments, Motions To Intervene, and
Competing Applications

On May 13, 2011, Free Flow Power
Project 70, LLC filed an application for
a preliminary permit, pursuant to
section 4(f) of the Federal Power Act
(FPA), proposing to study the feasibility
of the Mississippi Lock and Dam #19
Water Power Project (Mississippi Lock
and Dam #19 Project or project) to be
located at the abandoned lock and dry
dock area of the Army Corp of
Engineer’s (Corps) Mississippi Lock and
Dam #19 on the Mississippi River, near
Keokuk, Lee County, Iowa and Hancock
County, lllinois. The sole purpose of a
preliminary permit, if issued, is to grant
the permit holder priority to file a
license application during the permit
term. A preliminary permit does not
authorize the permit holder to perform
any land-disturbing activities or
otherwise enter upon lands or waters
owned by others without the owners’
express permission.

The existing dam is composed of four
sections: the dam, an existing hydro
powerhouse, an abandoned navigational
lock at which the project is proposed,
and an operational navigational lock.
The dam and powerhouse are owned
and operated by Ameren UE, and the
two lock structures are owned and
operated by the Corps.

The proposed project would consist of
the following: (1) A 370-foot-wide, 660-
foot-long new approach channel; (2) a
500-foot-long new guide wall to separate
barge traffic going into the existing
operational lock and direct water flow
into the powerhouse; (3) an
undetermined length of new retaining
wall constructed along the eastern edge
of the approach channel; (4) a 200-foot-
wide, 250-foot-long new reinforced
concrete powerhouse containing three
new turbine-generators, each rated at 17
megawatts; (5) a 520-foot-wide, 1,100
foot-long new tailrace channel; (6) a
discharge retaining wall of
undetermined length constructed along
the existing operational lock to protect
the lock foundation against scour and
undermining; (7) a 60-foot-wide, 75-
foot-long new substation containing a
step-up transformer and high-side and
low-side disconnects; (8) a 900-foot-
long, 161-kilovolt (kV) transmission line
connecting the substation to Ameren

UE’s existing infrastructure; and (9)
appurtenant facilities. The estimated
annual generation of the Mississippi
Lock and Dam #19 Water Power Project
would be 200 gigawatt-hours.

Applicant Contact: Ramya
Swaminathan, Free Flow Power
Corporation, 239 Causeway Street, Suite
300, Boston, MA 02114; phone: (978)
283-2822.

FERC Contact: Sergiu Serban; phone:
(202) 502-6211.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll
free at 1-866—208-3676, or for TTY,
(202) 502-8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P—14202-000) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.

Dated: July 29, 2011.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2011-20042 Filed 8—-8-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP11-517-000]

Natural Gas Pipeline Company of
America LLC; Notice of Request Under
Blanket Authorization

Take notice that on July 19, 2011,
Natural Gas Pipeline Company of
America LLC (Natural), 3250 Lacey
Road, Suite 700, Downers Grove, Illinois
60515 filed a prior notice request
pursuant to sections 157.205 and
157.216 of the Federal Energy
Regulatory Commission’s Regulations
under the Natural Gas Act (NGA), as
amended, for authorization to abandon
by removal two 1,250 horsepower
horizontal compressor units (Units 9
and 10) at Natural’s Compressor Station
No. 112 (CS 112) on Natural’s Shamrock
Lateral located near Stinnett in Moore
County, Texas. Natural states that the
estimated cost to replace the facilities is
approximately $7.5 million.
Additionally, Natural avers that Units 9
and 10 are operationally and
functionally obsolete and no longer
required for system operations.
Natural’s compressor Units 1 and 2 at
CS 112 are sufficient to meet the level
of service on Natural’s Shamrock
Lateral, all as more fully set forth in the
application, which is open to the public
for inspection. The filing may also be
viewed on the web at http://
www.ferc.gov using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, contact FERC at
FERCOnlineSupport@ferc.gov or call
toll-free, (866) 208—-3676 or TTY, (202)
502-8659.

Any questions regarding this prior
notice should be directed to Bruce H.
Newsome, Vice President, Regulatory
Products and Services, Natural Gas
Pipeline Company of America LLC,
3250 Lacey Road, 7th Floor, Downers
Grove, Illinois 60515-7918, or
telephone (630) 725-3070, or by e-mail
bruce _newsome@kindermorgan.com.

Any person may, within 60 days after
the issuance of the instant notice by the
Commission, file pursuant to Rule 214
of the Commission’s Procedural Rules
(18 CFR 385.214) a motion to intervene
or notice of intervention. Any person
filing to intervene or the Commission’s
staff may, pursuant to section 157.205 of
the Commission’s Regulations under the
NGA (18 CFR 157.205) file a protest to
the request. If no protest is filed within
the time allowed therefore, the proposed
activity shall be deemed to be
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authorized effective the day after the
time allowed for protest. If a protest is
filed and not withdrawn within 30 days
after the time allowed for filing a
protest, the instant request shall be
treated as an application for
authorization pursuant to section 7 of
the NGA.

Persons who wish to comment only
on the environmental review of this
project should submit an original and
two copies of their comments to the
Secretary of the Commission.
Environmental commentors will be
placed on the Commission’s
environmental mailing list, will receive
copies of the environmental documents,
and will be notified of meetings
associated with the Commission’s
environmental review process.
Environmental commentors will not be
required to serve copies of filed
documents on all other parties.
However, the non-party commentors
will not receive copies of all documents
filed by other parties or issued by the
Commission (except for the mailing of
environmental documents issued by the
Commission) and will not have the right
to seek court review of the
Commission’s final order.

The Commission strongly encourages
electronic filings of comments, protests,
and interventions via the Internet in lieu
of paper. See 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s Web site (http://
www.ferc.gov) under the “‘e-Filing” link.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

Dated: August 2, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20057 Filed 8—-8-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP11-525-000]

Monroe Gas Storage Company, LLC;
Notice of Request Under Blanket
Authorization

Take notice that on July 29, 2011
Monroe Gas Storage Company, LLC
(Monroe), Three Riverway, Suite 1350,
Houston, Texas 77056, filed in the
above docket, a request pursuant to
section 157.213 of the Commission’s
Regulations under the Natural Gas Act

for authorization to modify a previously
approved natural gas storage injection
and withdrawal well. Specifically,
Monroe proposes to alter the authorized
but not yet constructed Well MGS—6—
W-D from a directional well to a
horizontal well, changing its final
bottomhole location, and rename it Well
MGS—-6-W-H. The filing may be viewed
on the Web at http://www.ferc.gov using
the “eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, contact FERC
at FERCOnlineSupport@ferc.gov or call
toll-free, (866) 208—3676 or TTY, (202)
502-8659.

Any questions regarding this
Application should be directed to J.
Gordon Pennington, Attorney at Law,
2707 N. Kensington St., Arlington, VA
22207; phone 703-533-7638; e-mail:
Pennington5@verizon.net.

Any person may, within 60 days after
the issuance of the instant notice by the
Commission, file pursuant to Rule 214
of the Commission’s Procedural Rules
(18 CFR 385.214) a motion to intervene
or notice of intervention. Any person
filing to intervene or the Commission’s
staff may, pursuant to section 157.205 of
the Commission’s Regulations under the
NGA (18 CFR 157.205) file a protest to
the request. If no protest is filed within
the time allowed therefore, the proposed
activity shall be deemed to be
authorized effective the day after the
time allowed for protest. If a protest is
filed and not withdrawn within 30 days
after the time allowed for filing a
protest, the instant request shall be
treated as an application for
authorization pursuant to section 7 of
the NGA.

Persons who wish to comment only
on the environmental review of this
project should submit an original and
two copies of their comments to the
Secretary of the Commission.
Environmental commenter’s will be
placed on the Commission’s
environmental mailing list, will receive
copies of the environmental documents,
and will be notified of meetings
associated with he Commission’s
environmental review process.
Environmental commenter’s will not be
required to serve copies of filed
documents on all other parties.
However, the non-party commentary,
will not receive copies of all documents
filed by other parties or issued by the
Commission (except for the mailing of
environmental documents issued by the
Commission) and will not have the right
to seek court review of the
Commission’s final order.

The Commission strongly encourages
electronic filings of comments, protests,

and interventions via the internet in lieu

of paper. See 18 CFR 385.2001(a)(1)(iii)

and the instructions on the

Commission’s Web site (http://

www.ferc.gov) under the “‘e-Filing” link.
Dated: August 3, 2011.

Kimberly D. Bose,

Secretary.

[FR Doc. 2011-20148 Filed 8—-8-11; 8:45 am]

BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP11-522-000]

Williston Basin Interstate Pipeline
Company; Notice of Request Under
Blanket Authorization

Take notice that on July 26, 2011,
Williston Basin Interstate Pipeline
Company (Williston Basin), 1250 West
Century Avenue, Bismarck, North
Dakota 58503 filed a prior notice request
in accordance with sections 157.210 and
157.216 of the Federal Energy
Regulatory Commission’s (Commission)
Regulations under the Natural Gas Act
and Williston Basin’s blanket certificate
issued in Docket Nos. CP82—-487-000, et
al., to replace approximately 9.5 miles
of 10-inch diameter pipeline with new
12-inch diameter pipeline located in
Carbon County, Montana. Additionally,
Williston Basin proposes to abandon in
place the existing 9.5 miles of 10-inch
diameter pipeline and remove all
exposed pipe and the existing 12 Mile
Valve. Williston Basin states that the
replacement project will cost
$4,722,550, all as more fully set forth in
the application, which is open to the
public for inspection. The filing may
also be viewed on the Web at http://
www.ferc.gov using the “eLibrary”’ link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, contact FERC at
FERCOnlineSupport@ferc.gov or call
toll-free, (866) 208-3676 or TTY, (202)
502-8659.

Any questions regarding the
application should be directed to Keith
A. Tiggelaar, Director of Regulatory
Affairs, Williston Basin Interstate
Pipeline Company, 1250 West Century
Avenue, Bismarck, North Dakota 58503,
or telephone (701) 530-1560, or by e-
mail keith.tiggelaar@wbip.com.

Any person may, within 60 days after
the issuance of the instant notice by the
Commission, file pursuant to Rule 214
of the Commission’s Procedural Rules
(18 CFR 385.214) a motion to intervene
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or notice of intervention. Any person
filing to intervene or the Commission’s
staff may, pursuant to section 157.205 of
the Commission’s Regulations under the
NGA (18 CFR 157.205) file a protest to
the request. If no protest is filed within
the time allowed therefore, the proposed
activity shall be deemed to be
authorized effective the day after the
time allowed for protest. If a protest is
filed and not withdrawn within 30 days
after the time allowed for filing a
protest, the instant request shall be
treated as an application for
authorization pursuant to section 7 of
the NGA.

Persons who wish to comment only
on the environmental review of this
project should submit an original and
two copies of their comments to the
Secretary of the Commission.
Environmental commentors will be
placed on the Commission’s
environmental mailing list, will receive
copies of the environmental documents,
and will be notified of meetings
associated with the Commission’s
environmental review process.
Environmental commentors will not be
required to serve copies of filed
documents on all other parties.
However, the non-party commentors
will not receive copies of all documents
filed by other parties or issued by the
Commission (except for the mailing of
environmental documents issued by the
Commission) and will not have the right
to seek court review of the
Commission’s final order.

The Commission strongly encourages
electronic filings of comments, protests,
and interventions via the internet in lieu
of paper. See 18 CFR 385.2001(a) (1) (iii)
and the instructions on the
Commission’s Web site (http://
www.ferc.gov) under the “e-Filing” link.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy regulatory Commission,
888 First Street, NE., Washington, DC
20426.

Dated: August 3, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20147 Filed 8-8-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP11-518-000]

Questar Pipeline Company; Notice of
Request Under Blanket Authorization

Take notice that on July 20, 2011,
Questar Pipeline Company (Questar),
180 East 100 South, Salt Lake City, Utah
84111 filed a prior notice request
pursuant to 18 CFR 157.205 and 157.214
for authority to increase the maximum
certificated volume of natural gas to be
stored at its Clay Basin storage reservoir
and increase the maximum certificated
shut-in pressure of Clay Basin located in
Daggett County, Utah. The request was
made pursuant to the blanket certificate
authorization issued to Questar in
Docket No. CP82-491-000, all as more
fully set forth in the application, which
is open to the public for inspection. The
filing may also be viewed on the Web
at http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, contact FERC
at FERCOnlineSupport@ferc.gov or call
toll-free, (866) 208—3676 or TTY, (202)
502-8659.

Any questions regarding this prior
notice application should be directed to
L. Bradley Burton, General Manager,
Federal Regulatory Affairs, and Chief
Compliance Officer, Questar Pipeline
Company, 180 East 100 South, P.O. Box
45360, Salt Lake City, Utah 84145-0360,
or telephone (801) 324-2459, or fax
(801) 324-5834 by e-mail
brad.burton@questar.com.

Any person may, within 60 days after
the issuance of the instant notice by the
Commission, file pursuant to Rule 214
of the Commission’s Procedural Rules
(18 CFR 385.214) a motion to intervene
or notice of intervention. Any person
filing to intervene or the Commission’s
staff may, pursuant to section 157.205 of
the Commission’s Regulations under the
NGA (18 CFR 157.205) file a protest to
the request. If no protest is filed within
the time allowed therefore, the proposed
activity shall be deemed to be
authorized effective the day after the
time allowed for protest. If a protest is
filed and not withdrawn within 30 days
after the time allowed for filing a
protest, the instant request shall be
treated as an application for
authorization pursuant to section 7 of
the NGA.

Persons who wish to comment only
on the environmental review of this
project should submit an original and
two copies of their comments to the

Secretary of the Commission.
Environmental commentors will be
placed on the Commission’s
environmental mailing list, will receive
copies of the environmental documents,
and will be notified of meetings
associated with the Commission’s
environmental review process.
Environmental commentors will not be
required to serve copies of filed
documents on all other parties.
However, the non-party commentors
will not receive copies of all documents
filed by other parties or issued by the
Commission (except for the mailing of
environmental documents issued by the
Commission) and will not have the right
to seek court review of the
Commission’s final order.

The Commission strongly encourages
electronic filings of comments, protests,
and interventions via the internet in lieu
of paper. See 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s Web site (http://
www.ferc.gov) under the “e-Filing” link.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

Dated: August 3, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-20145 Filed 8—-8-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER11-4141-000]

New York Independent System
Operator, Inc.; Notice of Request for
Waiver and Shortened Notice Period

On July 29, 2011, the New York
Independent System Operator, Inc.
(NYISO) filed a notification of its
inability to timely complete price
corrections, a request for a limited tariff
waiver to permit ancillary service prices
to be corrected with the corrected prices
to be posted by the end of Monday,
August 1, 2011, and a request for a
shortened notice period and expedited
Commission action. NYISO requests a
shortened answer period to facilitate
expedited Commission consideration.
NYISO states that good cause exists for
the Commission to act on an expedited
basis because until the Commission acts
on NYISO’s waiver request, NYISO and
market participants will not know if
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certain posted real-time ancillary
service prices are correct and final.

By this notice, the period for filing
answers to NYISO’s request for a tariff
waiver is shortened to and including
August 3, 2011.

Dated: July 29, 2011.
Nathaniel J. Davis, Sr.
Deputy Secretary.
[FR Doc. 2011-20047 Filed 8—8—11; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-RCRA-2011-0625, FRL-9449-6]

Agency Information Collection
Activities; Proposed Collection;
Comment Request; Identification,
Listing and Rulemaking Petitions
(Renewal)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), this document
announces that EPA is planning to
submit a request to the Office of
Management and Budget (OMB) to
renew an existing approved Information
Collection Request (ICR) concerning the
identification and listing of hazardous
waste under RCRA. This ICR is
scheduled to expire on January 31,
2012. Before submitting the ICR to OMB
for review and approval, EPA is
soliciting comments on specific aspects
of the proposed information collection
as described below.

DATES: Comments must be submitted on
or before October 11, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
RCRA-2011-0625, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: rcra-docket@epa.gov.

e Fax:202-566—9744.

e Mail: RCRA Docket (28221T), U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, D.C. 20460.

e Hand Delivery: 1301 Constitution
Ave., NW., Room 3334, Washington, DC
20460. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-RCRA-2011—

0625. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
FOR FURTHER INFORMATION CONTACT:
Melissa Kaps, Office of Resource
Conservation and Recovery (5304P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: 703—-308—
6787; fax number: 703—-308-0519;
e-mail address: kaps.melissa@epa.gov.

SUPPLEMENTARY INFORMATION:

How can I access the docket and/or
submit comments?

EPA has established a public docket
for this ICR under Docket ID No. EPA—
HQ-RCRA-2011-0625, which is
available for online viewing at http://
www.regulations.gov, or in person
viewing at the RCRA Docket in the EPA
Docket Center (EPA/DC), EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. The EPA/DC
Public Reading Room is open from 8
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Reading Room
is (202) 566—1744, and the telephone

number for RCRA Docket is (202) 566—
0270.

Use hitp://www.regulations.gov to
obtain a copy of the draft collection of
information, submit or view public
comments, access the index listing of
the contents of the docket, and to access
those documents in the public docket
that are available electronically. Once in
the system, select “search,” then key in
the docket ID number identified in this
document.

What information is EPA particularly
interested in?

Pursuant to section 3506(c)(2)(A) of
the PRA, EPA specifically solicits
comments and information to enable it
to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(ii) evaluate the accuracy of the
Agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses. In
particular, EPA is requesting comments
from very small businesses (those that
employ less than 25) on examples of
specific additional efforts that EPA
could make to reduce the paperwork
burden for very small businesses
affected by this collection.

What should I consider when I prepare
my comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible and provide specific examples.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Offer alternative ways to improve
the collection activity.

6. Make sure to submit your
comments by the deadline identified
under DATES.
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7. To ensure proper receipt by EPA,
be sure to identify the docket ID number
assigned to this action in the subject
line on the first page of your response.
You may also provide the name, date,
and Federal Register citation.

What information collection activity or
ICR does this apply to?

Affected entities: Entities potentially
affected by this action are Business and
other for-profit.

Title: Identification, Listing and
Rulemaking Petitions (Renewal).

ICR numbers: EPA ICR No. 1189.24,
OMB Control No. 2050-0053.

ICR status: This ICR is currently
scheduled to expire on January 31,
2012. An Agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information,
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register when approved, are
listed in 40 CFR part 9, are displayed
either by publication in the Federal
Register or by other appropriate means,
such as on the related collection
instrument or form, if applicable. The
display of OMB control numbers in
certain EPA regulations is consolidated
in 40 CFR part 9.

Abstract: Under the authority of the
Resource Conservation and Recovery
Act of 1976 (RCRA), as amended,
Congress directed the U.S.
Environmental Protection Agency (EPA)
to implement a comprehensive program
for the safe management of hazardous
waste. In addition, Congress wrote that
“[alny person may petition the
Administrator for the promulgation,
amendment or repeal of any regulation”
under RCRA (section 7004(a)).

40 CFR parts 260 and 261 contain
provisions that allow regulated entities
to apply for petitions, variances,
exclusions, and exemptions from
various RCRA requirements.

Under 40 CFR 260.20(b), all
rulemaking petitioners must submit
basic information with their
demonstrations, including name,
address, and statement of interest in the
proposed action. Under § 260.21, all
petitioners for equivalent testing or
analytical methods must include
specific information in their petitions
and demonstrate to the satisfaction of
the Administrator that the proposed
method is equal to, or superior to, the
corresponding method in terms of its
sensitivity, accuracy, and
reproducibility. Under § 260.22,
petitions to amend part 261 to exclude
a waste produced at a particular facility
(more simply, to delist a waste) must

meet extensive informational
requirements. When a petition is
submitted, the Agency reviews
materials, deliberates, publishes its
tentative decision in the Federal
Register, and requests public comment.
EPA also may hold informal public
hearings (if requested by an interested
person or at the discretion of the
Administrator) to hear oral comments
on its tentative decision. After
evaluating all comments, EPA publishes
its final decision in the Federal
Register.

Burden Statement: The annual public
reporting burden for this ICR is
estimated to average 27 hours per
response, and the annual recordkeeping
burden for this ICR is estimated to
average 2 hours per response. Burden
means the total time, effort, or financial
resources expended by persons to
generate, maintain, retain, or disclose or
provide information to or for a Federal
agency. This includes the time needed
to review instructions; develop, acquire,
install, and utilize technology and
systems for the purposes of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements which have subsequently
changed; train personnel to be able to
respond to a collection of information;
search data sources; complete and
review the collection of information;
and transmit or otherwise disclose the
information.

The ICR provides a detailed
explanation of the Agency’s estimate,
which is only briefly summarized here:

Estimated total number of potential
respondents: 2603.

Frequency of response: On occasion.

Estimated total average number of
responses for each respondent: 1.

Estimated total annual burden hours:
73,787 hours.

Estimated total annual costs:
$11,917,574. This includes an estimated
burden cost of $2,678,259 for labor and
an estimated cost of $9,239,315 for
capital investment or maintenance and
operational costs.

What is the next step in the process for
this ICR?

EPA will consider the comments
received and amend the ICR as
appropriate. The final ICR package will
then be submitted to OMB for review
and approval pursuant to 5 CFR
1320.12. At that time, EPA will issue
another Federal Register notice pursuant
to 5 CFR 1320.5(a)(1)(iv) to announce
the submission of the ICR to OMB and

the opportunity to submit additional
comments to OMB. If you have any
questions about this ICR or the approval
process, please contact the technical
person listed under FOR FURTHER
INFORMATION CONTACT.

Dated: August 1, 2011.

Suzanne Rudzinski,

Director, Office of Resource Conservation and
Recovery.

[FR Doc. 2011-20161 Filed 8-8-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-RCRA-2011-0624, FRL-9449-5]

Agency Information Collection
Activities; Proposed Collection;
Comment Request; Standardized
Permit for RCRA Hazardous Waste
Management Facilities

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), this document
announces that EPA is planning to
submit a request) to the Office of
Management and Budget (OMB) to
renew an existing approved Information
Collection Request (ICR) concerning the
standardized permit for RCRA
hazardous waste management facilities.
This ICR is scheduled to expire on
January 31, 2012. Before submitting the
ICR to OMB for review and approval,
EPA is soliciting comments on specific
aspects of the proposed information
collection as described below.

DATES: Comments must be submitted on
or before October 11, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
RCRA-2011-0624, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: rcra-docket@epa.gov.

e Fax:202-566—-9744.

e Mail: RCRA Docket (28221T), U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460.

e Hand Delivery: 1301 Constitution
Ave., NW., Room 3334, Washington, DC
20460. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-RCRA-2011—
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0624. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
FOR FURTHER INFORMATION CONTACT: Jeff
Gaines, Office of Resource Conservation
and Recovery, (5303P), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone number: 703—-308-8655; fax
number: 703—-308—8617; e-mail address:
gaines.jeff@epa.gov.

SUPPLEMENTARY INFORMATION:

How Can I Access the Docket and/or
Submit Comments?

EPA has established a public docket
for this ICR under Docket ID No. EPA-
HQ-RCRA-2011-0624, which is
available for online viewing at
www.regulations.gov, or in person
viewing at the RCRA Docket in the EPA
Docket Center (EPA/DC), EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. The EPA/DC
Public Reading Room is open from 8
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Reading Room
is (202) 566—1744, and the telephone

number for RCRA Docket is (202) 566—
0270.

Use hittp://www.regulations.gov to
obtain a copy of the draft collection of
information, submit or view public
comments, access the index listing of
the contents of the docket, and to access
those documents in the public docket
that are available electronically. Once in
the system, select “‘search,” then key in
the docket ID number identified in this
document.

What Information is EPA Particularly
Interested in?

Pursuant to section 3506(c)(2)(A) of
the PRA, EPA specifically solicits
comments and information to enable it
to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(ii) Evaluate the accuracy of the
Agency'’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) Enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses. In
particular, EPA is requesting comments
from very small businesses (those that
employ less than 25) on examples of
specific additional efforts that EPA
could make to reduce the paperwork
burden for very small businesses
affected by this collection.

What Should I Consider When I
Prepare My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible and provide specific examples.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Offer alternative ways to improve
the collection activity.

6. Make sure to submit your
comments by the deadline identified
under DATES.

7. To ensure proper receipt by EPA,
be sure to identify the docket ID number
assigned to this action in the subject
line on the first page of your response.
You may also provide the name, date,
and Federal Register citation.

What Information Collection Activity or
ICR Does this Apply to?

Affected entities: Entities potentially
affected by this action are Business or
other for-profit.

Title: Standardized Permit for RCRA
Hazardous Waste Management Facilities
ICR numbers: EPA ICR No. 1935.04,

OMB Control No. 2050-0182.

ICR status: This ICR is currently
scheduled to expire on January 31,
2012. An Agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information,
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register when approved, are
listed in 40 CFR part 9, are displayed
either by publication in the Federal
Register or by other appropriate means,
such as on the related collection
instrument or form, if applicable. The
display of OMB control numbers in
certain EPA regulations is consolidated
in 40 CFR part 9.

Abstract: Under the authority of
sections 3004, 3005, 3008 and 3010 of
the Resource Conservation and
Recovery Act (RCRA), as amended, the
U.S. Environmental Protection Agency
(EPA) is finalizing revisions to the
RCRA hazardous waste permitting
program to allow a “standardized
permit.” The standardized permit is
available to facilities that generate
hazardous waste and routinely manage
the waste on-site in non-thermal units
such as tanks, containers, and
containment buildings. This ICR
presents a comprehensive description of
the information collection requirements
for owners and operators submitting
applications for a standardized permit
or a standardized permit modification.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 82 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
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existing ways to comply with any
previously applicable instructions and
requirements which have subsequently
changed; train personnel to be able to
respond to a collection of information;
search data sources; complete and
review the collection of information;
and transmit or otherwise disclose the
information.

The ICR provides a detailed
explanation of the Agency’s estimate,
which is only briefly summarized here:

Estimated total number of potential
respondents: 866.

Frequency of response: On occasion.

Estimated total average number of
responses for each respondent: 0.212.

Estimated total annual burden hours:
15,045 hours.

Estimated total annual costs:
$1,203,688. This includes an estimated
burden cost of $592,029 for labor and an
estimated cost of $611,659 for capital
investment or maintenance and
operational costs.

What is the Next Step in the Process for
this ICR?

EPA will consider the comments
received and amend the ICR as
appropriate. The final ICR package will
then be submitted to OMB for review
and approval pursuant to 5 CFR
1320.12. At that time, EPA will issue
another Federal Register notice
pursuant to 5 CFR 1320.5(a)(1)(iv) to
announce the submission of the ICR to
OMB and the opportunity to submit
additional comments to OMB. If you
have any questions about this ICR or the
approval process, please contact the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

Dated: August 1, 2011.
Suzanne Rudzinski,

Director, Office of Resource Conservation and
Recovery.

[FR Doc. 2011-20163 Filed 8-8—11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-RCRA-2011-0626, FRL-9449-4]

Agency Information Collection
Activities; Proposed Collection;
Comment Request; Facility Ground-
Water Monitoring Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), this document
announces that EPA is planning to

submit to the Office of Management and
Budget (OMB) a request to renew an
existing approved Information
Collection Request (ICR) concerning
groundwater monitoring reporting and
recordkeeping requirements. This ICR is
scheduled to expire on January 31,
2011. Before submitting the ICR to OMB
for review and approval, EPA is
soliciting comments on specific aspects
of the proposed information collection
as described below.

DATES: Comments must be submitted on
or before October 11, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ—
RCRA-2011-0626, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: rcra-docket@epa.gov.

e Fax:202-566—-9744.

e Mail: RCRA Docket (28221T), U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460.

e Hand Delivery: 1301 Constitution
Ave., NW., Room 3334, Washington, DC
20460. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-RCRA-2011—
0626. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “‘anonymous access’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to

technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

FOR FURTHER INFORMATION CONTACT:
William Schoenborn, Office of Resource
Conservation and Recovery, (mail code
5303P), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: 703-308-8483; fax number:
703—308-8433; e-mail address:
schoenborn.william@epa.gov.

SUPPLEMENTARY INFORMATION:

How can I access the docket and/or
submit comments?

EPA has established a public docket
for this ICR under Docket ID No. EPA-
HQ-RCRA-2011-0626, which is
available for online viewing at http://
www.regulations.gov, or in person
viewing at the RCRA Docket in the EPA
Docket Center (EPA/DC), EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. The EPA/DC
Public Reading Room is open from
8 a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Reading Room
is (202) 566—1744, and the telephone
number for RCRA Docket is (202) 566—
0270.

Use http://www.regulations.gov to
obtain a copy of the draft collection of
information, submit or view public
comments, access the index listing of
the contents of the docket, and to access
those documents in the public docket
that are available electronically. Once in
the system, select “search,” then key in
the docket ID number identified in this
document.

What information is EPA particularly
interested in?

Pursuant to section 3506(c)(2)(A) of
the PRA, EPA specifically solicits
comments and information to enable it
to:

(i) evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(ii) evaluate the accuracy of the
Agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;


http://www.epa.gov/epahome/dockets.htm
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(iii) enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses. In
particular, EPA is requesting comments
from very small businesses (those that
employ less than 25) on examples of
specific additional efforts that EPA
could make to reduce the paperwork
burden for very small businesses
affected by this collection.

What should I consider when I prepare
my comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible and provide specific examples.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Offer alternative ways to improve
the collection activity.

6. Make sure to submit your
comments by the deadline identified
under DATES.

7. To ensure proper receipt by EPA,
be sure to identify the docket ID number
assigned to this action in the subject
line on the first page of your response.
You may also provide the name, date,
and Federal Register citation.

What information collection activity or
ICR does this apply to?

Affected entities: Entities potentially
affected by this action are Business or
other for-profit; and State, Local, or
Tribal Governments.

Title: Facility Ground-Water
Monitoring Requirements.

ICR numbers: EPA ICR No. 0959.14,
OMB Control No. 2050-0033.

ICR status: This ICR is currently
scheduled to expire on January 31,
2011. An Agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information,
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register when approved, are
listed in 40 CFR part 9, are displayed
either by publication in the Federal
Register or by other appropriate means,

such as on the related collection
instrument or form, if applicable. The
display of OMB control numbers in
certain EPA regulations is consolidated
in 40 CFR part 9.

Abstract: This ICR examines the
ground-water monitoring standards for
permitted and interim status facilities at
40 CFR Parts 264 and 265, as specified.
The ground-water monitoring
requirements for regulated units follow
a tiered approach whereby releases of
hazardous contaminants are first
detected (detection monitoring), then
confirmed (compliance monitoring), and
if necessary, are required to be cleaned
up (corrective action). Each of these
tiers requires collection and analysis of
ground-water samples. Owners or
operators that conduct ground-water
monitoring are required to report
information to the oversight agencies on
releases of contaminants and to
maintain records of ground-water
monitoring data at their facilities. The
goal of the ground-water monitoring
program is to prevent and quickly detect
releases of hazardous contaminants to
groundwater, and to establish a program
whereby any contamination is
expeditiously cleaned up as necessary
to protect human health and
environment. Subtitle C of the Resource
Conservation and Recovery Act of 1976
(RCRA) creates a comprehensive
program for the safe management of
hazardous waste. Section 3004 of RCRA
requires owners and operators of
facilities that treat, store, or dispose of
hazardous waste to comply with
standards established by EPA that are to
protect the environment. Section 3005
provides for implementation of these
standards under permits issued to
owners and operators by EPA or
authorized States. Section 3005 also
allows owners and operators of facilities
in existence when the regulations came
into effect to comply with applicable
notice requirements to operate until a
permit is issued or denied. This
statutory authorization to operate prior
to permit determination is commonly
known as “interim status.” Owners and
operators of interim status facilities also
must comply with standards set under
Section 3004.

Burden Statement: EPA estimates that
permitted facilities will incur an average
reporting burden of about 10 hours per
year, which includes time for
developing and submitting notifications,
reports, and demonstrations. They will
also incur a recordkeeping burden of
about 130 hours per year, which
includes time for reading the
regulations, implementing a ground-
water monitoring system, performing
and keeping records of ground-water

monitoring, and maintaining records.
These estimates represent the average
reporting and recordkeeping burdens
placed on permitted facilities for
detection monitoring, compliance
monitoring, or corrective action.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements which have subsequently
changed; train personnel to be able to
respond to a collection of information;
search data sources; complete and
review the collection of information;
and transmit or otherwise disclose the
information.

The ICR provides a detailed
explanation of the Agency’s estimate,
which is only briefly summarized here:

Estimated total number of potential
respondents: 989.

Frequency of response: Quarterly,
semi-annually, and annually.

Estimated total average number of
responses for each respondent: 1.

Estimated total annual burden hours:
121,577 hours.

Estimated total annual costs:
$27,818,075. This includes an estimated
burden cost of $4,628,246 and an
estimated cost of $23,189,829 for capital
investment or maintenance and
operational costs.

What is the next step in the process for
this ICR?

EPA will consider the comments
received and amend the ICR as
appropriate. The final ICR package will
then be submitted to OMB for review
and approval pursuant to 5 CFR
1320.12. At that time, EPA will issue
another Federal Register notice
pursuant to 5 CFR 1320.5(a)(1)(iv) to
announce the submission of the ICR to
OMB and the opportunity to submit
additional comments to OMB. If you
have any questions about this ICR or the
approval process, please contact the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

Dated: August 1, 2011.
Suzanne Rudzinski,

Director, Office of Resource Conservation and
Recovery.

[FR Doc. 2011-20166 Filed 8—8-11; 8:45 am]
BILLING CODE 6560-50—-P
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ENVIRONMENTAL PROTECTION
AGENCY

[OCS-EPA-R4005; FRL-9449-7]
Notice of Issuance of Final Outer

Continental Shelf Air Permit for
Anadarko Petroleum Corporation

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of final action.

SUMMARY: This notice is to announce
that on June 15, 2011, EPA issued a final
Outer Continental Shelf (OCS) air
permit for Anadarko Petroleum
Corporation (Anadarko). The permit
authorizes Anadarko to mobilize the
Transocean Discoverer Spirit drill ship
and support vessels to drill a single
exploration well in the Gulf of Mexico,
at Lloyd Ridge Lease Block 410, to
determine if natural gas reserves are
present in this location. The drill site is
located approximately 200 miles
southwest of Panama City, Florida. The
operation will last less than 92 days,
and based on applicable permitting
regulations, is a “‘temporary source” for
permitting purposes.

DATES: Effective Date: This permit
became effective on July 15, 2011.
ADDRESSES: The final permit, EPA’s
responses to the public comments and
additional supporting information are
available at http://www.epa.gov/
region4/air/permits/OCSPermits/
AnadarkoOCS.html. Copies of the final
permit and EPA’s responses to
comments are also available upon
request in writing. EPA requests that if
at all possible, you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday, 8:30 to 4:30 excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Gregg Worley, Air Permits Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, Region 4,
U.S. Environmental Protection Agency,
61 Forsyth Street, SW., Atlanta, Georgia
30303-8960. The telephone number is
(404) 562-9141. Mr. Worley can also be
reached via electronic mail at
worley.gregg@epa.gov.

SUPPLEMENTARY INFORMATION: On March
25, 2011, the EPA Region 4 Office
requested public comments on a
proposal to issue an OCS air permit for
Anadarko. During the public comment
period, which ended on April 25, 2011,
EPA received comments from Offshore
Operators Committee and Anadarko
Petroleum Corporation regarding the
project. EPA carefully reviewed each of

the comments submitted and, after
consideration of the expressed view of
all interested persons, the pertinent
federal statutes and regulations, and
additional material relevant to the
application and contained in the
administrative record, EPA made a
decision in accordance with title 40 CFR
52.21 and 40 CFR part 55 to issue a final
OCS permit.

40 CFR 124.19(f)(2) requires notice of
any final Agency action regarding a
prevention of significant deterioration
(PSD) permit to be published in the
Federal Register. Section 307(b)(1) of
the Clean Air Act (CAA) provides for
review of final Agency action that is
locally or regionally applicable in the
United States Court of Appeals for the
appropriate circuit. Such a petition for
review of final Agency action must be
filed within 60 days from the date of
notice of such action in the Federal
Register. (However, 40 CFR 124.19(f)(1)
provides that, for purposes of judicial
review under the CAA, final Agency
action occurs when a final PSD permit
is issued or denied by EPA and agency
review procedures are exhausted.) Any
person who filed comments on the draft
permit was provided the opportunity to
petition the Environmental Appeals
Board by July 15, 2011. No petitions
were submitted, therefore the permit
became effective on July 15, 2011.

Dated: July 29, 2011.
Beverly H. Banister,

Director, Air, Pesticides and Toxics
Management Division, Region 4.

[FR Doc. 2011-20213 Filed 8—-8—11; 8:45 am]|
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

[DA 11-1221]

Emergency Access Advisory
Committee; Announcement of Date of
Next Meeting

AGENCY: Federal Communications
Commission.

ACTION: Notice.

SUMMARY: This document announces the
date of the Emergency Access Advisory
Committee’s (Committee or EAAC) next
meeting. The August meeting will
continue deliberations to develop
recommendations to the Commission as
required in the Twenty-First Century
Communications and Video
Accessibility Act of 2010 (CVAA).
DATES: The Committee’s next meeting

will take place on Friday, August 12,
2011, 10:30 a.m. to 3:30 p.m. (EST), at

the headquarters of the Federal
Communications Commission (FCC).
ADDRESSES: Federal Communications
Comumission, 445 12th Street, SW.,
Commission Meeting Room,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Cheryl King, Consumer and
Governmental Affairs Bureau, 202—418—
2284 (voice) or 202—418-0416 (TTY), e-
mail: Cheryl.King@fcc.gov; and/or
Patrick Donovan, Public Safety and
Homeland Security Bureau, 202-418—
2413, e-mail: Patrick.Donovan@fcc.gov.
SUPPLEMENTARY INFORMATION: On
December 7, 2010, in document DA 10—
2318, Chairman Julius Genachowski
announced the establishment, and
appointment of members and Co-
Chairpersons, of the EAAC, an advisory
committee required by the CVAA, Pub.
L. 111-260, which directs that an
advisory committee be established for
the purpose of achieving equal access to
emergency services by individuals with
disabilities as part of our nation’s
migration to a national Internet
protocol-enabled emergency network,
also known NG9-1-1.

The purpose of the EAAC is to
determine the most effective and
efficient technologies and methods by
which to enable access to NG9-1-1
emergency services by individuals with
disabilities. In order to fulfill this
mission, the CVAA directs that within
one year after the EAAC’s members are
appointed, the Committee shall conduct
a national survey, with the input of
groups represented by the Committee’s
membership, after which the Committee
shall develop and submit to the
Commission recommendations to
implement such technologies and
methods. The EAAC survey has been
completed and the EAAC is now
considering recommendations based on
the survey results. The August meeting
will continue deliberations to develop
recommendations to the Commission as
required in the CVAA.

The meeting site is fully accessible to
people using wheelchairs or other
mobility aids. Sign language
interpreters, open captioning, and
assistive listening devices will be
provided on site. Other reasonable
accommodations for people with
disabilities are available upon request.
In your request, include a description of
the accommodation you will need and
a way we can contact you if we need
more information. Last minute requests
will be accepted, but may be impossible
to fill. Send an e-mail to: fcc504@fcc.gov
or call the Consumer and Governmental
Affairs Bureau at 202—418-0530 (voice),
202-418-0432 (TTY).
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To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an e-mail to
fec504@fcc.gov or call the Consumer
and Governmental Affairs Bureau at
202-418-0530 (voice), 202—418—-0432
(TTY).

Federal Communications Commission.
Karen Peltz Strauss,

Deputy Chief, Consumer and Governmental
Affairs Bureau.

[FR Doc. 2011-20203 Filed 8-8—11; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL MINE SAFETY AND HEALTH
REVIEW COMMISSION

Sunshine Act Notice

DATE: August 5, 2011.

TIME AND DATE: 11 a.m., Thursday,
August 11, 2011.

PLACE: The Richard V. Backley Hearing
Room, 9th Floor, 601 New Jersey
Avenue, NW., Washington, DC.

STATUS: Open.

MATTERS TO BE CONSIDERED: The
Commission will consider and act upon
the following in open session: Secretary
of Labor v. Bill Simola, employed by
United Taconite, LLC, Docket No. LAKE
2010-128-M. (Issues include whether
an agent of a limited liability company
can be liable for a civil penalty under
section 110(c) of the Federal Mine

Safety and Health Act of 1977, 30 U.S.C.

820(c).)

Any person attending this meeting
who requires special accessibility
features and/or auxiliary aids, such as
sign language interpreters, must inform
the Commission in advance of those
needs. Subject to 29 CFR 2706.150(a)(3)
and 2706.160(d).

CONTACT PERSON FOR MORE INFO: Jean
Ellen (202) 434—-9950/(202) 708—9300
for TDD Relay/1-800-877-8339 for toll
free.

Emogene Johnson,

Administrative Assistant.

[FR Doc. 2011-20352 Filed 8-5-11; 4:15 pm]
BILLING CODE 6735-01-P

FEDERAL RESERVE SYSTEM

Change in Bank Control Notices;
Acquisitions of Shares of a Bank or
Bank Holding Company

The notificants listed below have
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and
§ 225.41 of the Board’s Regulation Y (12
CFR 225.41) to acquire shares of a bank

or bank holding company. The factors
that are considered in acting on the
notices are set forth in paragraph 7 of
the Act (12 U.S.C. 1817(j](7)].

The notices are available for
immediate inspection at the Federal
Reserve Bank indicated. The notices
also will be available for inspection at
the offices of the Board of Governors.
Interested persons may express their
views in writing to the Reserve Bank
indicated for that notice or to the offices
of the Board of Governors. Comments
must be received not later than August
24, 22011.

A. Federal Reserve Bank of Richmond
(Adam M. Drimer, Assistant Vice
President) 701 East Byrd Street,
Richmond, Virginia 23261-4528:

1. Patriot Financial Partners, GP, L.P.;
Patriot Financial Partners, L.P.; Patriot
Financial Partners Parallel, L.P.; Patriot
Financial Partners, GP, LLC; Patriot
Financial Managers, L.P.; Patriot
Financial Mangers, LLC; Ira M. Lubert;
W. Kirk Wycoff; and James J. Lynch, all
of Philadelphia, Pennsylvania; to
acquire voting shares of ECB Bancorp,
Inc., and thereby indirectly acquire
voting shares of The East Carolina Bank,
both in Engelhard, North Carolina.

B. Federal Reserve Bank of Dallas (E.
Ann Worthy, Vice President) 2200
North Pearl Street, Dallas, Texas 75201—
2272:

1. James Philip O’Jibway, Bellville,
Texas, individually; James Phillip
O’Jibway, Kay Holmes O’Jibway, Justin
Glenn Brandt, and Jill O’Jibway Brandt,
all of Bellville, Texas; Jeffrey Philip
O’Jibway, Joseph Austin O’Jibway, and

Toby Don O’Jibway, all of Austin, Texas;

Jay William O’Jibway, Fort Worth,
Texas; William Beckham Holmes Jr.,
and Glenda Gabbard Holmes both of
Boulder, Colorado, (collectively known
as the O’Jibway Family Group); to retain
control of Austin County Bancshares,
Inc., and thereby indirectly retain
control of Austin County State Bank,
both in Bellville, Texas.

Board of Governors of the Federal Reserve
System, August 4, 2011.
Robert deV. Frierson,
Deputy Secretary of the Board.
[FR Doc. 2011-20129 Filed 8-8-11; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR part

225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. The application also will be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act
(12 U.S.C. 1843). Unless otherwise
noted, nonbanking activities will be
conducted throughout the United States.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than September 2,
2011.

A. Federal Reserve Bank of Kansas
City (Dennis Denney, Assistant Vice
President) 1 Memorial Drive, Kansas
City, Missouri 64198-0001:

1. Farmers and Merchants
Bancshares, Inc., Crescent, Oklahoma;
to acquire 100 percent of the voting
shares of Farmers & Merchants Bank,
Crescent, Oklahoma.

Board of Governors of the Federal Reserve
System, August 4, 2011.

Robert deV. Frierson,

Deputy Secretary of the Board.

[FR Doc. 2011-20131 Filed 8-8-11; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM

Notice of Proposals To Engage in
Permissible Nonbanking Activities or
To Acquire Companies That Are
Engaged in Permissible Nonbanking
Activities

The companies listed in this notice
have given notice under section 4 of the
Bank Holding Company Act (12 U.S.C.
1843) (BHC Act) and Regulation Y, (12
CFR part 225) to engage de novo, or to
acquire or control voting securities or
assets of