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FEDERAL RESERVE SYSTEM
[Docket No. R—1366]

12 CFR Part 226

Regulation Z; Truth in Lending

AGENCY: Board of Governors of the
Federal Reserve System (Board).
ACTION: Final rule; official staff
interpretation.

SUMMARY: The Board is publishing final
revisions to the official staff
commentary to Regulation Z, which
implements the Truth in Lending Act
(TILA). The commentary applies and
interprets the requirements of
Regulation Z. The Board is revising the
commentary so that it accurately reflects
the effective date of a final rule on loan
originator compensation practices that
was published in the Federal Register
on September 24, 2010. At the time the
final rule on loan originator
compensation was issued, the Board
intended it to become effective on April
1, 2011. However, on March 31, 2011,
the United States Court of Appeals for
the District of Columbia Circuit entered
an administrative stay to temporarily
delay implementation of the final rule.
The administrative stay was in effect
from April 1, 2011, until it was
dissolved on April 5, 2011. Accordingly,
the commentary is being revised to
reflect that compliance with the final
rule on loan originator compensation
was not mandatory until April 6, 2011.
DATES: Effective Date: This final rule is
effective July 20, 2011.

FOR FURTHER INFORMATION CONTACT:
Lorna Neill or Nikita Pastor, Senior
Attorneys, (202) 452-3667, Board of
Governors of the Federal Reserve
System, Division of Consumer and
Community Affairs, 20th and C Streets,
NW., Washington, DC 20551. For users
of a Telecommunications Device for the
Deaf (TDD) only, contact (202) 263—
4869.

SUPPLEMENTARY INFORMATION:
I. Background

Congress enacted the Truth in
Lending Act (TILA; 15 U.S.C. 1601 et
seq.) based on findings that economic
stability would be enhanced and
competition among consumer credit
providers would be strengthen by the
informed use of credit resulting from
consumers’ awareness of the cost of
credit. TILA directs the Board to
prescribe regulations to carry out its
purposes. See 15 U.S.C. 1604(a). In
1994, TILA was amended by the Home
Ownership and Equity Protection Act
(HOEPA). Among other things, HOEPA
directs the Board to prohibit, by
regulation or order, acts or practices in
connection with mortgage loans that the
Board finds to be unfair or deceptive.
See 15 U.S.C. 1639(1)(2).

TILA is implemented by the Board’s
Regulation Z (12 CFR part 226). The
Board’s official staff commentary
interprets the regulation, and provides
guidance to creditors in applying the
regulation to specific transactions. See
12 CFR part 226 (Supp. I). Good faith
compliance with the commentary
affords protection from liability
pursuant to section 130(f) of TILA (15
U.S.C. 1640(f)). The commentary is a
substitute for individual staff
interpretations; it is updated
periodically to address significant
questions that arise.

On September 24, 2010, the Board
published a final rule amending
Regulation Z to prohibit certain
practices related to mortgage loan
originator compensation (the September
2010 final rule). See 75 FR 58509, Sept.
24, 2010. The purpose of the final rule
is to protect consumers in the mortgage
market from unfair or abusive practices
that can arise from certain loan
originator compensation practices,
while preserving responsible lending
and sustainable homeownership. The
September 2010 final rule prohibits
payments to loan originators (which
include mortgage brokers and loan
officers) based on the terms or
conditions of the transaction other than
the amount of credit extended. The rule
also prohibits any person other than the
consumer from paying compensation to
a loan originator in a transaction where
the consumer pays the loan originator
directly. Under the September 2010
final rule, loan originators are

prohibited from steering consumers to
consummate a loan not in their interest
based on the fact that the loan originator
will receive greater compensation for
that loan.

II. Summary of the Revisions

At the time the September 2010 final
rule on loan originator compensation
was issued, it had an effective date of
April 1, 2011. The commentary
accompanying the final rule clarified
that it would apply to closed-end
transactions secured by a dwelling
where the creditor receives a loan
application on or after April 1, 2011.
See comment 36—2. However, on March
31, 2011, the United States Court of
Appeals for the District of Columbia
Circuit issued an administrative stay to
temporarily delay implementation of the
September 2010 final rule. (Case No.
11-5078). Consequently, compliance
with the final rule on loan originator
compensation was not mandatory on
April 1, 2011, as originally intended.
That administrative stay was dissolved
by the Court on April 5, 2011.1

Accordingly, the Board is revising the
commentary so that it conforms to the
Court’s administrative stay. Based on
the Court’s order, during the period
from April 1, 2011 to April 5, 2011,
compliance with the September 2010
final rule on loan originator
compensation was not required.
Comment 36-2 is revised based on the
fact that the mandatory compliance date
was April 6, 2011. The example in
comment 36-2 has also been revised to
conform to the Court’s order.

III. Authority To Issue Final Rule That
Is Effective Immediately Without Notice
and Comment

The Administrative Procedures Act
(APA), 5 U.S.C. 551 et seq., generally
requires public notice before
promulgation of regulations. See 5
U.S.C. 553(b). Unless public notice or a
hearing is specifically required by
statute, however, the APA also provides
exceptions “‘for interpretative rules” and
“when the agency for good cause finds
(and incorporates the finding and a brief
statement of reasons therefore in the
rules issued) that notice and public

1The administrative stay was issued in
connection with two lawsuits, filed by
organizations representing mortgage loan
originators, challenging the Board’s authority to
issue the September 2010 final rule. Both lawsuits
were subsequently dismissed.
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procedure thereon are impracticable,
unnecessary, or contrary to the public
interest.” 5 U.S.C. 553(b)(A) and (B).
The APA also requires that rules
generally be published not less than 30
days before their effective date. See 5
U.S.C. 553(d). As with the notice and
comment requirement, however, the
APA provides an exception when
“otherwise provided by the agency for
good cause found and published with
the rule.” 5 U.S.C. 553(d)(3).

TILA does not require Board to
provide notice or a hearing with respect
to this rulemaking. See TILA Section
105(a), 15 U.S.C. 1604(a). The revisions
made to the commentary by this final
rule are interpretative and merely
explain that the April 1, 2011,
mandatory compliance date that was
specified in September 2010 was
subsequently changed as a result of the
Court’s issuance of a temporary
administrative stay. The Board finds
that there is good cause to conclude that
providing notice and an opportunity to
comment before issuing this final rule is
unnecessary and that there is good
cause for the final rule to be effective
immediately. The change that is noted
in this final rule has already occurred as
a result of the Court’s prior order. The
final rule merely makes conforming
changes so that the commentary
accurately reflects the effect that the
Court’s order had on mandatory
compliance date.

List of Subjects in 12 CFR Part 226

Advertising, Consumer protection,
Federal Reserve System, Mortgages,
Reporting and recordkeeping
requirements, Truth in lending.

Text of Final Revisions

For the reasons set forth in the
preamble, the Board amends Regulation
Z, 12 CFR part 226, as set forth below:

PART 226—TRUTH IN LENDING
(REGULATION 2)

m 1. The authority citation for part 226
continues to read as follows:

Authority: 12 U.S.C. 3806; 15 U.S.C. 1604,
1637(c)(5), and 1639(1); Pub. L. 111-24 § 2,
123 Stat. 1734; Pub. L. 111-203, 124 Stat.
1376.

m 2. In Supplement I to part 226, in
Subpart E, under Section 226.36—
Prohibited Acts or Practices in
Connection With Credit Secured by a
Dwelling, revise paragraph 2 to read as
follows:

Supplement I To Part 226—Official
Staff Interpretations

* * * * *

Subpart E—Special Rules for Certain
Home Mortgage Transactions

* * * * *

Section 226.36—Prohibited Acts or
Practices in Connection with Credit
Secured by a Dwelling

* * * * *

2. Mandatory compliance date for
§§226.36(d) and (e). The final rules on loan
originator compensation in § 226.36 apply to
transactions for which the creditor receives
an application on or after the effective date.
For example, assume a mortgage broker takes
an application on March 10, 2011, which the
creditor receives on March 25, 2011. This
transaction is not covered. If, however, the
creditor does not receive the application
until April 8, 2011, the transaction is
covered.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, acting through the
Director of the Division of Consumer and
Community Affairs under delegated
authority, July 14, 2011.

Robert deV. Frierson,
Deputy Secretary of the Board.

[FR Doc. 2011-18215 Filed 7-19-11; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 187

[Docket No.: FAA-2010-0326; Amendment
No. 187-35]

RIN 2120-AJ68

Update of August 2001 Overflight Fees

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This final rule updates
existing Overflight Fees using more
current FAA cost accounting data and
air traffic activity data. Overflight Fees
are charges for aircraft flights that transit
U.S.-controlled airspace, but neither
land in nor depart from the United
States. These fees have not been
updated in nearly a decade and are
based upon 1999 cost accounting and
activity data. This action is necessary
because operational costs have
increased steadily since the fees were
last updated. This adjustment of
Overflight Fees will result in an
increased level of cost recovery for the
services being provided.

DATES: Effective October 1, 2011.

FOR FURTHER INFORMATION CONTACT: For

technical questions concerning this final
rule, contact David Rickard, Office of

Financial Controls, Financial Analysis
Division (AFC 300), Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 493-5480; e-mail to
david.rickard@FAA.gov.

For legal questions concerning this
final rule contact Michael Chase, AGC—
240, Office of Chief Counsel,
Regulations Division, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—-3110; e-mail to
michael.chase@faa.gov.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to establish these
fees is found in Title 49 of the United
States Code. This rulemaking has been
conducted under the authority
described in Chapter 453, Section 45301
et seq. Under that Chapter, the FAA is
charged with prescribing regulations for
the collection of fees for air traffic
control and related services provided to
aircraft, other than military and civilian
aircraft of the United States Government
or a foreign government, that transit
U.S.-controlled airspace, but neither
take off from nor land in the United
States (‘‘Overflights”). This final rule is
within the scope of that authority.

Background

The FAA’s Overflight Fees were
initially authorized in the Federal
Aviation Reauthorization Act of 1996
(Pub. L. 104—-264, enacted October 9,
1996). Following enactment of the
initial fee authority, and as mandated by
that authority, the FAA issued an
Interim Final Rule (IFR), “Fees for Air
Traffic Services for Certain Flights
through U.S.-Controlled Airspace” (62
FR 13496), on March 20, 1997. Under
the terms of the IFR, the FAA sought
public comment on the IFR while
concurrently beginning to assess
Overflight Fees 60 days after its
publication, on May 19, 1997.

On July 17, 1997, petitions for judicial
review of the IFR were filed in the U.S.
Court of Appeals for the District of
Columbia (the Court) by the Air
Transport Association of Canada
(ATAC) and seven foreign air carriers.
Those petitions were consolidated into
a single case (Asiana Airlines v. FAA,
134 F.3d 393 (DC Cir. 1998)). The
litigation proceeded throughout the
remainder of 1997 while the FAA
continued to collect fees pursuant to the
statute.

On January 30, 1998, the Court issued
a decision, upholding the FAA on three
process and procedure issues, but
vacating the Rule because the Court


mailto:david.rickard@FAA.gov
mailto:michael.chase@faa.gov

Federal Register/Vol. 76, No. 139/ Wednesday, July 20, 2011/Rules and Regulations

43113

found that the methodology the FAA
used to allocate costs did not conform
to the statute. The FAA immediately
suspended billing operations, and
eventually refunded nearly $40 million
in fees that had been collected.

Although the 1997 IFR (62 FR 13496)
had been set aside by the Court, the
statutory requirement that the FAA
establish Overflight Fees through an IFR
remained in effect. One of the principal
criticisms the FAA had received in the
public comments on its 1997 IFR
concerned the quality of the cost
information upon which the Overflight
Fees were based. The FAA had already
begun developing a new Cost
Accounting System (CAS) in 1996. Early
data from the new CAS was becoming
available in 1998. Thus, when the FAA
decided, following the initial litigation,
to issue a new IFR, a key element of that
decision was that the fees would be
derived from cost data from the new
CAS.

A new IFR was published in the
Federal Register on June 6, 2000 (65 FR
36002), with fees scheduled to go into
effect on August 1, 2000. This new IFR
was challenged in court by the ATAC
and a slightly different group of seven
foreign air carriers. The FAA began
assessing and collecting the new
Overflight Fees as scheduled on August
1, 2000, while public comments were
still being received by the FAA on its
second IFR. The litigation proceeded
concurrently, with oral arguments held
on May 14, 2001.

On July 13, 2001, the Court again
vacated the FAA’s IFR, this time
because the Court believed the FAA had
failed to explain a key assumption in its
costing methodology. (Air Transport
Association of Canada vs. FAA; 00—
1344, July 13, 2001). Under the Court’s
order, there were 45 days before the IFR
was to be vacated. As noted above, the
FAA had solicited public comment on
the IFR at the time it was published.
The FAA had received many comments
on the several issues raised in the
litigation. At the time the Court’s
decision was issued, the FAA was
nearing completion of a Final Rule that
would address these issues in the
disposition of public comments section
of the Rule.

The FAA therefore proceeded on two
fronts. It successfully petitioned the
Court not to vacate the IFR while it
proceeded concurrently with issuance
of the Final Rule (‘“Fees for FAA
Services for Certain Flights,” 66 FR
43680) on August 20, 2001, with revised
fees effective immediately. In addition
to addressing the public comments
received on the IFR, the Final Rule
reduced fees by about 15 percent due to

adjustments in the original cost data. A
new challenge to the revised fees was
brought after the issuance of the Final
Rule by ATAC and the same group of air
carriers. The two cases, one challenging
the IFR (65 FR 36002) issued in 2000
and the other challenging the Final Rule
(66 FR 43680) issued in 2001, were
combined by the Court into a single
case.

While the litigation was still pending,
on November 19, 2001, Congress
enacted the Aviation and Transportation
Security Act (ATSA), which included a
provision that amended the Overflight
Fee authorization: (1) To require that the
fees be ‘‘reasonably” (rather than
“directly”’) related to costs; (2) to clarify
that the Administrator has sole
authority to determine the costs upon
which the fees are based; and (3) to state
explicitly that such cost determinations
by the Administrator are not subject to
judicial review. Meanwhile, the
litigation proceeded into 2003, with the
FAA continuing to collect the fees as
required by statute.

On April 8, 2003, the Court issued a
decision setting aside the Final Rule and
remanding it back to the FAA, finding
that the agency had not adequately
explained its handling of controller
labor costs in deriving the fees. (Air
Transport Association of Canada v.
FAA, 323 F.3d 1093 (DC Cir. 2003)). The
Court also found that the Overflight
Fees amendments in the ATSA statute
were inapplicable because of a generic
“savings”’ provision in the ATSA
legislation that stated that nothing
enacted in ATSA was applicable to any
litigation ongoing prior to the date of
enactment of ATSA. Fee collections
were immediately suspended.

On December 12, 2003, Congress
enacted VISION 100—CENTURY OF
AVIATION REAUTHORIZATION ACT,
(Vision 100). Section 229 of that Act
explicitly “adopted, legalized, and
confirmed” both the IFR published in
2000 and the Final Rule published in
2001. In addition, the FAA was directed
to hold a consultation meeting with
users (those who pay the Overflight Fees
to the FAA) and to submit a report to
Congress addressing the issues that had
been in dispute in the litigation before
resuming the billing and collection of
the Overflight Fees.

Because there were ambiguous and
potentially conflicting provisions in
Vision 100 concerning Overflight Fees,
the Administrator issued an Order on
July 21, 2004, that set forth her
interpretation of the language of the
statute and, based on that interpretation,
made determinations as to the ultimate
disposition of Overflight Fees collected
by the FAA under both the 2000 IFR

and the 2001 Final Rule. The FAA
retained a portion of the funds collected
under the Final Rule, while either
refunding or providing credits to the
airlines for all of the fees collected
under the IFR and a portion of the fees
collected under the Final Rule. A copy
of that Order, ““Order Directing the
Disposition of Certain Fees Collected by
the Federal Aviation Administration
Pursuant to 49 USC Section 45301,” was
published in the Federal Register on
August 4, 2004 (69 FR 47201).

The FAA met with users in September
2004 and submitted a report to Congress
at the same time, as mandated by the
Vision 100 statute. This cleared the way
for the FAA to resume the billing and
collection of Overflight Fees. In most
cases, amounts previously collected by
the FAA under the IFR and under the
Final Rule up until the date of the
ATSA enactment were provided as
credits to frequent payers. These
amounts were, in most cases, roughly
offset by amounts owed by the carriers
and other users for the 1-year period
from March 2003 through February
2004. The carriers had not been billed
for this period while the litigation was
ongoing, but were ultimately
determined by the Administrator to be
liable for those fees.

Since that time, the FAA has followed
the normal process of issuing monthly
bills for the services provided to
Overflights. The fees currently being
charged were derived from cost and
activity data for FY 1999. This Final
Rule updates the existing fees by using
cost and activity data for FY 2008 to
derive the fees. The cost methodology
applied in this Final Rule is applied in
the same manner as in 2001, except that
overhead has been included in the cost
base for the fees this time as a direct
result of the ATSA amendment that
changed the previous statutory
requirement that fees be “directly”
related to costs to a less stringent
requirement that the fees be
“reasonably” related to costs.

The FAA’s CAS has been evolving
and improving over time. The CAS has
always relied on the best available data,
and as new systems and techniques
have evolved, the quality and accuracy
of the data has improved. There are
areas, such as the reporting of labor
costs, where costs were allocated or
assigned in the past based on estimates,
but today are determined by actual data.
This is not a difference in how the data
are gathered, but rather an improvement
in the quality and accuracy of the basic
data. A detailed explanation of how the
CAS data were assembled can be found
in the “Costing Methodology Report, FY
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2008,” which has been placed in the
docket for this rulemaking.

The evolution and improvement of
the FAA'’s financial management
practices over time, including its cost
accounting, is worth noting. Following
several years in the early days of the
CAS, in which the FAA’s auditors
reported material weaknesses in areas
including cost accounting information
and accounting for property, plant, and
equipment, the FAA received
unqualified audit opinions on its
financial statements in 9 of the last 10
years (FYs 2001-2010). The auditor’s
opinion for FY 2006 was initially
qualified due to untimely processing of
transactions and accounting for
construction in progress, but was
revised the following year to an
unqualified audit opinion after the FAA
corrected and restated its FY 2006
financial statements. Thus, following
the restatement and revised auditor’s
opinion, the FAA’s financial statements
have been unqualified for 10 years. It is
also significant that, in 5 of those 10
years, including the last 3, those
unqualified opinions were “with no
material weaknesses.”

This continuing improvement in the
quality and transparency of the FAA’s
financial statements is a significant
contributing factor to the fact that the
Association of Government Accountants
has awarded the Certificate of
Excellence in Accountability Reporting
(CEAR) to the FAA for its Performance
and Accountability Reports in 7 of the
last 8 years (FYs 2003-2010). The CEAR
is considered the highest form of

recognition for Federal Government
financial management reporting.

Overflight Fees Aviation Rulemaking
Committees (ARC)

In 2004, the FAA established an
Overflight Fees ARC. That Committee
held two meetings in early 2005, but
never issued a report or made a
recommendation to the FAA before its
Charter expired. Subsequently, on
December 17, 2008, the FAA issued a
new Charter for an Overflight Fees ARC
to advise and make recommendations to
the FAA on the updating of its
Overflight Fees. At the same time, the
FAA initiated a rulemaking project to
update the Overflight Fees, with the
expectation that the activities and the
end product(s) of the ARC deliberations
would likely become an integral part of
this rulemaking. The Overflight Fees
ARC met several times in 2009 and
issued its report and recommendations
to the FAA on August 26, 2009. A copy
of this report has been placed in the
docket. The report contains three
principal recommendations: (1) That the
FAA pursue the updating of its
Overflight Fees through the normal
notice and comment type of rulemaking,
rather than through the interim final
rule process previously mandated by
Congress; (2) that, in updating the fees,
the FAA abide by the policies of the
International Civil Aviation
Organization (ICAO), whereby the
principle of gradualism is applied so
that any substantial fee increase (as in
this case where a 9-year update is
involved) is spread over several years;

and (3) that, in this instance, the
specific increases be accomplished over
4 increments, on October 1st of each
year from 2011 through 2014, with
annual increases of 14% for Enroute and
8% for Oceanic.

After a careful and thorough review
by the FAA of the ARC report and
recommendations, the FAA concluded
that the ARC recommendations provide
a reasonable and workable framework
for moving forward on a consensus basis
to update the Overflight Fees. Thus, the
FAA proceeded to draft a notice of
proposed rulemaking (NPRM) to update
the fees by implementing the three
recommendations of the ARC.

Summary of the Notice of Proposed
Rulemaking (NPRM)

The NPRM laid out an explicit plan
to update the Overflight Fees by
implementing the three ARC
recommendations. This would be
accomplished by increasing the fees in
four annual increments to the amounts
that would have produced full cost
recovery in FY 2008. The fee levels that
would eventually be achieved reflect
increases above current levels of 69% in
the Enroute environment and 36% in
Oceanic. This would be accomplished
by increasing the fees on October 1 in
each of the years 2011 through 2014 at
annual compounded rates of 14% for
Enroute and 8% for Oceanic. The actual
dollar amounts of each fee as of each of
the four October 1st fee revision dates
would be as follows:

Enroute Oceanic
Fee revision date (per 100 nautical | (per 100 nautical
miles) miles)
L0 T (o o T=T i 2 {0 I PSPPSR $38.44 $17.22
QOctober 1, 2012 .... 43.82 18.60
October 1, 2013 .... 49.95 20.09
(O (o1 o 1= iy IR~ 0 RSP PP UPPPURUPUPOR 56.86 21.63

The NPRM was published in the
Federal Register on September 28, 2010,
with public comments due in 90 days,
on December 27, 2010 (75 FR 59661). A
more detailed discussion of the specifics
of the fee update proposal can be found
in that document.

Disposition of Comments

The FAA received only one letter of
comment on the NPRM. That letter was
from Lufthansa German Airlines, and
was signed by the individual who had
served as the Lufthansa representative
on the aforementioned ARC on
Overflight Fees. While the letter stated
clearly that Lufthansa supports the ARC

process and the recommendations of the
ARG, it nevertheless went on to identify
four topics that it believed should be
further examined by the FAA before
proceeding with any increase of the
existing Overflight Fees. Those four
topics are listed below, followed in each
case by the FAA’s response to the
comment.

1. Enroute Costs for Air Traffic Control
(ATC) Services in Lower Airspace

Noting that there are low activity
airports and airfields that are not served
by a terminal radar approach control
(TRACON) or an air traffic control tower
and that, in these instances, ATC

services are provided by Enroute
controllers, Lufthansa asserts that the
costs of these Enroute controllers should
be removed from the Enroute (and thus
the Overflight Fee) cost base.

The FAA does not agree with
Lufthansa’s assertion. The FAA notes
that while there are low activity airports
and airfields where traffic is controlled
by Enroute controllers, the level of such
activity is low enough that it does not
require increased staffing and thus the
costs of such services are de minimis.
This issue was addressed by the FAA’s
cost accounting team at the time the
Cost Accounting System was being
developed. This information was
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derived from conversations between the
cost accounting team and the Air Route
Traffic Control Center (ARTCC)
managers. The team determined that
there was not a significant amount of
Enroute controller time spent on aircraft
in lower airspace.

The FAA’s Air Traffic Organization
(ATO) costs do not vary with the
altitude of an aircraft. The infrastructure
costs are mostly fixed (e.g., the building
is there, the radars are operational, the
communication lines are open, the
automation system processes the radar
targets, and the environmental systems
are operational). The costs of controllers
in the short term are also fixed. They are
paid based on the volume and
complexity of the work at the facility to
which they are assigned, whether they
work a single aircraft or numerous
aircraft in a given period of time, and
whether those aircraft are in straight and
level flight or are in transition. The fact
that the job may be more complex at the
moment because of crossing traffic or
transitioning traffic does not drive their
costs. The workload is very dynamic in
the radar environment, but a controller
costs the same to the ATO whether he
or she is working a complex sector at a
busy time of day or a less busy sector
after the push of traffic is over.

2. Costs of Flow Control

Lufthansa states that there are
controllers in most, and possibly all,
FAA Centers who are working “flow
control” and that the work of these
controllers does not benefit the
overflight traffic and should therefore be
removed from the Enroute (and thus the
Overflight Fee) cost base.

The FAA disagrees. As discussed at
some length in the Introduction,
Overview, and Background sections of
the current Final Rule on Overflight
Fees (66 FR 43680—43681), the FAA air
traffic control system is a large,
complex, integrated system with many
components, all of which must work
together for the benefit of all users,
whether they be overflights or non-
overflights. Flow control is a small but
important and integral part of that
system, and benefits all users, including
overflights. For example, when weather
conditions necessitate changes in the
routing and management of air traffic, it
is all traffic, overflights and non-
overflights, that are affected. There is no
rational reason for excluding flow
control costs from the Enroute cost base.
Moreover, the costs of air traffic flow
management are an explicitly allowable
item of cost for cost recovery purposes
under the International Civil Aviation
Organization’s (ICAQO) Policies on

Charges for Airports and Air Navigation
Services (See ICAO Document 9082).

3. Overhead Costs

Lufthansa notes that the FAA is a
large, multi-faceted organization, and
suggests, for that reason, it is difficult to
properly allocate the correct amount of
overhead to the air navigation activity,
and suggests that FAA the “only
allocate overhead using a marginal cost
approach.”

The FAA does not agree with
Lufthansa’s suggestion. The FAA
believes the allocation of FAA overhead
costs is in accordance with generally
accepted accounting practices. The
Lufthansa comments on this topic
suggest a possible misunderstanding of
how FAA overhead is allocated and
assigned, although it was discussed in
meetings of the ARC and was addressed
in a set of questions given to the FAA
by the ARC and answered by the FAA.
For example, Lufthansa appears to
believe that the presence of other
aviation related activities, such as
Airport Grants and Standards and
Aviation Safety, results in the
assignment of some of their costs to the
air traffic control activity. That is not
the case. Both Airports and Aviation
Safety are separate FAA Lines of
Business (LOB) that are themselves the
recipient of their own shares of
overhead, and their costs are kept
separate and are not allocated or
assigned to the air traffic cost pool. The
specific details of how FAA overhead is
allocated and assigned to the Air Traffic
LOB are set forth in the next several
paragraphs, and all of this is explained
in greater detail in the Costing
Methodology Report that has been
placed in the docket for this rulemaking.

The FAA overhead allocation can be
described in two steps: (1) FAA
Headquarters and Regional Overhead;
and (2) ATO Overhead.

(1) FAA Headquarters and Regional
Overhead. A series of pro rata
allocations are performed in the Cost
Accounting System (CAS) to assign the
FAA headquarters indirect costs to
projects, service delivery points (SDPs),
and services within each LOB and other
Regional and Center Operations. Then,
a series of pro rata allocations are made
to assign the Aeronautical Center (AMC)
indirect costs to projects, SDPs, and
services within each LOB located at the
Aeronautical Center. Note that not all
LOBs track costs at a service and/or SDP
level. In these cases, costs are assigned
at the project level.

The FAA Headquarters Overhead
(excluding human resources) is assigned
to projects, SDPs, and services within
each LOB based on a percentage of total

direct cost. Human resources services
indirect costs are assigned to projects,
SDPs, and services within each LOB
based on the percentage of direct labor
cost. The portion of the AMC cost
assigned to each LOB is based on the
percentage of total cost assigned to each
LOB.

FAA Regional Overhead costs
represent the indirect cost of FAA
general and administrative services
provided to the lines of business by
personnel residing at FAA regional
headquarters offices. A series of pro rata
allocations are performed in the CAS to
assign the FAA regional overhead costs
to projects, SDPs, and services based on
a percentage of total direct cost within
the regions.

(2) ATO Overhead. The ATO
overhead allocation can be described in
three kinds of allocation steps: (i)
Service Area Indirect, (ii) Service Unit
Indirect and (iii) ATO Indirect.

(i) Service Area Indirect. A pro rata
allocation is performed in the CAS to
assign each Service Area’s indirect costs
to the direct projects, SDPs, and services
that they support. The portion of the
cost that is assigned to each project,
SDP, and service is determined based on
the percentage of total direct cost that is
assigned to each project, SDP, and
service for that Service Area.

(ii) Service Unit Indirect. A pro rata
allocation is performed in the CAS to
assign each Service Unit’s Headquarters’
indirect costs to the direct projects,
SDPs, and services that they support.
The portion of the cost that is assigned
to each project, SDP, and service is
determined based on the percentage of
total direct cost that is assigned to each
project, SDP, and service for that
Service Unit.

(iii) ATO Indirect. A pro rata
allocation is performed in the CAS to
assign each of ATO’s staff offices’
indirect costs to the projects, SDPs, and
services of all Service Units. The
portion of the cost that is assigned to
each project, SDP, and service is
determined based on the percentage of
total direct cost that is assigned to each
project, SDP, and service of each Service
Unit.

As a final point on the subject of
inclusion of overhead in the cost base
for Overflight Fees, it should be noted
that all overhead costs were excluded
from the cost base for the previous Final
Rule because the applicable statutory
standard at that time required that the
fees be ““directly related” to the costs of
the ATC services provided or made
available. Congress has since changed
that statutory standard to “‘reasonably
related.” In light of this change, the
FAA believes it is reasonable to include
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overhead in the cost base. That is in
accordance with generally accepted
accounting practices as well as with
guidance on fee setting issued by ICAO
(Policies on Charges for Airports and
Air Navigation Services, Document
9082).

4. Overflight Fees and the “Fairness” of
the International Aviation Tax

Lufthansa asserts that, based on its
own analysis of its international trans-
Atlantic flights to and from the United
States (non-overflights), the passengers
on those flights are “overpaying” taxes
into the Airport & Airway Trust Fund by
at least a factor of four. For that reason,
they argue that charging an “increased
overflight fee renders the system even
more unfair.”

The FAA believes this comment is
beyond the scope of this rulemaking.
The “fairness” of the international
aviation taxes has nothing to do with
the validity of, or justification for, an
increase in Overflight Fees. The two are
unrelated. Aviation tax levels are set by
the U.S. Congress and are beyond the
control of the FAA. Similarly, Congress
has directed the FAA to establish cost-
based Overflight Fees. Therefore, to
retain the cost-based relationship, the
FAA must periodically review and
revise its Overflight Fees. Fairness of the
aviation taxes notwithstanding, the FAA
is obliged to update its Overflight Fees.

In conclusion, the FAA does not
believe any of the four points raised by
Lufthansa and discussed in this section
require any change in the process and
specificity of the Overflight Fee update
proposed in the NPRM. Accordingly,
the FAA is adopting the amendment to
Appendix B to Part 187—Fees for FAA
Services for Certain Flights as proposed
in the NPRM without change.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there is no

new requirement for information
collection associated with this final
rule. The information used to track
overflights (including the information
collection necessary to implement this
final rule) can be accessed from the
flight plans filed with the FAA. The
collection of information from the
Domestic and International Flight Plans
is approved under OMB Collection
Control #2120-0026.

International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has reviewed the corresponding ICAO
Standards and Recommended Practices
and has identified no differences with
these regulations.

Regulatory Evaluation, Regulatory
Flexibility Determination, International
Trade Impact Assessment, and
Unfunded Mandates Assessment

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 and
Executive Order 13563 direct that each
Federal agency shall propose or adopt a
regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—-354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires agencies to prepare a written
assessment of the costs, benefits, and
other effects of proposed or final rules
that include a Federal mandate likely to
result in the expenditure by State, local,
or Tribal governments, in the aggregate,
or by the private sector, of $100 million
or more annually (adjusted for inflation
with base year of 1995). This portion of
the preamble summarizes the FAA’s

analysis of the economic impacts of this
proposed rule.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
permits a statement to that effect and
the basis for it to be included in the
preamble if a full regulatory evaluation
of the cost and benefits is not prepared.
Such a determination has been made for
this final rule. The reasoning for this
determination follows:

Benefit

The benefit of this final rule will be
that the overflight fees will be more
closely related to the actual costs of

providing FAA’s services for these
flights.

Costs

Taxes and government fees are
transfer payments, and, by OMB
directive, transfers are not considered a
societal cost. Therefore, this rule
imposes no costs. We do provide an
estimate of the transfers. There will be
a 4-year phase-in of fees with yearly
increases (14% Enroute and 8%
Oceanic). Increases would begin in 2011
and end in 2014. We have determined
that approximately 80% of Overflight
Fees for domestic operators will be
Enroute and 20% will be Oceanic (see
Table 1).

Most of the transfers from this final
rule will be borne by foreign operators.
The estimated transfers from this final
rule from foreign operators to the FAA
are about $73 million ($52 million,
present value). See Table 2.

The FAA estimates that the total
transfers resulting from this final rule
from U.S. entities to the FAA over 5
years will be about $1.1 million ($0.8
million, present value). Again,
government fees and taxes are
considered transfers and not societal
costs, so this final rule does not increase
society’s costs.
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Table 1. Domestic Operators’ Overflight Fees

Oceanic Fy 2011 Fy 2012 FY 2013 FY 2014 Fy 2015 [FY 2011-2015
Current Fees (20%) $152612 $152612 $152.612 $152612 $152,612 $763,059
Proposal $152612 $164.,821 $178,006 $192,247 $207 627 $895,312
Incremental Transfer $0 $12,209 $25,395 $39,635 $55.015 $132,254

EnRoute FY 2011 Fy 2012 Fy 2013 Fy 2014 Fy 2015 |FY 2011-2015
Current Fees (80%) $610447 $610447 $610447 $610447 $610447 $3,052,236
Proposal $610447 $695.910 $793,337 $304 404 $1,031,021 $4,035119
Incremental Transfer $0 $85 463 $182,890 $293 957 $420574 $982,883

Total Incremental Transfers 30 $97 672 $208,285 $333592 $475589| $1.115,137
P Transfers $0 $79,729 $158,899 $237.847 $316,905 $793,380

Table 2. Foreign Operators’ Overflight Fees

Qceanic Fy 2011 Fy 2012 FY 2013 FY 2014 Fy 2015 |FY 2011-2015
Current Fees $21.640,240( $21,640,240| $21,640,240( $21,640,240| $21,640,240| $108,201,200
Proposal $21,640,240|$23371459|$25241176| $27 260470| $29.441,308| $126 854 653
Incremental Transfer $0| $1.731,219| $3600,936| $5620,.230| $7.801,068| $18,753453

EnRoute Fy 2011 Fy 2012 Fy 2013 Fy 2014 FY 2015 [FY 2011-2015
Current Fees $33,784,067| $33,784,067|$33,784,067 | $33,784,067 | $33,784,067| $168,920,335
Proposal $33,784,067| $38,513,836| $43,905,773| $50,052,582| $57,059,943| $223,316,202
Incremental Transfer $0| $4,729,769|%$10,121,706|$16,268 515| $23,275,876| $54,395 867

Total Incremental Transfers $0| $6.460,989|%$13,722,642|$21,888,745[$31,076,944| $73,149,320
P Transfers 30| $5.274.091|%$10468,938|$15,606,373|$20,707,880| $52,057,282

The FAA has, therefore, determined
that this final rule is not an
economically “significant regulatory
action” as defined in section 3(f) of
Executive Order 12866 and is not
“significant” as defined in DOT’s
Regulatory Policies and Procedures.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(RFA) establishes “as a principle of
regulatory issuance that agencies shall
endeavor, consistent with the objective
of the rule and of applicable statutes, to
fit regulatory and informational
requirements to the scale of the
business, organizations, and
governmental jurisdictions subject to
regulation.” To achieve that principle,
the RFA requires agencies to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions. The RFA covers a wide-range of
small entities, including small
businesses, not-for-profit organizations
and small governmental jurisdictions.

Agencies must perform a review to
determine whether a proposed or final
rule will have a significant economic
impact on a substantial number of small
entities. If the agency determines that it
will, the agency must prepare a
regulatory flexibility analysis as
described in the Act.

The FAA ranked in descending order
all domestic entities based on their
Overflight Fees. Then we identified 5
small entities having publicly-available
financial information (using a size
standard of 1,500 or fewer employees)
in the top 20 percent of the ranking. We
retrieved their annual revenue from
World Aviation Directory and compared
it to their annualized compliance costs.
Of these 5 entities, all of them have
annualized compliance costs as a
percentage of annual revenues lower
than 0.1 percent. We believe this
economic impact is not significant.
Furthermore, we received no comments
from small entities in response to the
NPRM. Consequently, as the FAA
Administrator, I certify that the final
rule will not have a significant
economic impact on a substantial
number of small entities.

International Trade Impact Analysis

The Trade Agreements Act of 1979
(Pub. L. 96—39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103-465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not

considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such as
the protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this final rule and
determined that it will primarily affect
foreign users, generally commercial
operators. Foreign operators are charged
a fee only if they overfly (do not land
in) the United States. The FAA believes
it is highly unlikely that foreign
commercial users will alter their
behavior to avoid paying the fees. We
believe that the final rule could enhance
the competitiveness of domestic
commercial operators relative to
international carriers.

Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
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local, and Tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a ‘“‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$140.8 million in lieu of $100 million.
This final rule does not contain such a
mandate; therefore, the requirements of
Title II of the Act do not apply.

Executive Order 13132, Federalism

The FAA has analyzed this final rule
under the principles and criteria of
Executive Order 13132, Federalism. We
determined that this action will not
have a substantial direct effect on the
States, or the relationship between the
Federal Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
does not have federalism implications.

Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 312d and involves no
extraordinary circumstances.

Regulations That Significantly Affect
Energy Supply, Distribution, or Use

The FAA analyzed this final rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). We
have determined that it is not a
“significant energy action’”” under the
executive order and it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.

Availability of Rulemaking Documents

You can get an electronic copy of
rulemaking documents using the
Internet by—

1. Searching the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visiting the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations policies/ or

3. Accessing the Government Printing
Office’s Web page at http://
www.gpoaccess.gov/fr/index.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267—-9680. Make sure to
identify the notice, amendment, or
docket number of this rulemaking.

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://DocketsInfo.dot.gov.

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction. If
you are a small entity and you have a
question regarding this document, you
may contact your local FAA official, or
the person listed under the FOR FURTHER
INFORMATION CONTACT heading at the
beginning of the preamble. You can find
out more about SBREFA on the Internet
at http://www.faa.gov/
regulations_policies/rulemaking/
sbre_act/.

List of Subjects in 14 CFR Part 187

Administrative practice and
procedure, and Air transportation.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends Chapter I of Title 14, Code of
Federal Regulations, as follows:

PART 187—FEES

m 1. The authority citation for part 187
continues to read as follows:

Authority: 31 U.S.C. 9701, 49 U.S.C.
106(g), 49 U.S.C. 106(1)(6), 40104—401-5,
40109, 4011340114, 44702.

m 2. In part 187, Appendix B is amended
by revising paragraph (e)(2) to read as
follows:

Appendix B to Part 187—Fees for FAA
Services for Certain Flights

* * * * *

(e] * * %

(2) A User (operator of an Overflight) is
assessed a fee for each 100 nautical miles (or
portion thereof) flown in each segment and
type of U.S.-controlled airspace. Separate
calculations are made for transiting Enroute
and Oceanic airspace. The total fee charged
for an Overflight between any entry and exit
point is equal to the sum of these two
charges. This relationship is summarized as:

Rij = X*DEU’ + Y*DOij,
Where:

Ryj = the fee charged to aircraft flying between
entry point i and exit point j,

DE;; = total great circle distance traveled in
each segment of U.S.-controlled Enroute
airspace expressed in hundreds of
nautical miles for aircraft flying between
entry point i and exit point j for each
segment of Enroute airspace.

DOj; = total great circle distance traveled in
each segment of U.S.-controlled Oceanic
airspace expressed in hundreds of
nautical miles for aircraft flying between
entry point i and exit point j for each
segment of Oceanic airspace.

X and Y = the values respectively set forth
in the following schedule:

. . X Y
Time period (enroute) (oceanic)
Through September 30, 2011 ...ttt b et ettt e nne s $33.72 $15.94
October 1, 2011 through September 30, 2012 .... 38.44 17.22
October 1, 2012 through September 30, 2013 .... 43.82 18.60
October 1, 2013 through September 30, 2014 .... 49.95 20.09
October 1, 2014 and DEYONMA .......ooiiiiiiiiieiie ettt et e et e e b e e st e e beeeabe e beaasbeeaseeenseeaseeenbeeaneeennes 56.86 21.63
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* * * * *

Issued in Washington, DC, on July 13,
2011.

J. Randolph Babbitt,

Administrator.

[FR Doc. 2011-18285 Filed 7-19-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 878
[Docket No. FDA-2011-N-0499]

Medical Devices; General and Plastic
Surgery Devices; Classification of the
Focused Ultrasound Stimulator
System for Aesthetic Use

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is classifying the
focused ultrasound stimulator system
for aesthetic use into class II (special
controls). The special control(s) that
will apply to the device is the guidance
document entitled “Class II Special
Controls Guidance Document: Focused
Ultrasound Stimulator System for
Aesthetic Use.” The Agency is
classifying the device into class II
(special controls) in order to provide a
reasonable assurance of safety and
effectiveness of the device.

DATES: This rule is effective August 19,
2011. The classification was effective on
September 11, 2009.

FOR FURTHER INFORMATION CONTACT:
Richard Felten, Center for Devices and
Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. 1436, Silver Spring,
MD 20993-0002, 301-796-6392.
SUPPLEMENTARY INFORMATION:

I. Background

In accordance with section 513(f)(1) of
the Federal Food, Drug, and Cosmetic
Act (the FD&C Act) (21 U.S.C.
360c(f)(1)), devices that were not in
commercial distribution before May 28,
1976 (the date of enactment of the
Medical Device Amendments of 1976),
generally referred to as postamendments
devices, are classified automatically by
statute into class III without any FDA
rulemaking process. These devices
remain in class III and require
premarket approval, unless and until
the device is classified or reclassified
into class I or II, or FDA issues an order
finding the device to be substantially

equivalent, in accordance with section
513(i) of the FD&C Act, to a predicate
device that does not require premarket
approval. The Agency determines
whether new devices are substantially
equivalent to predicate devices by
means of premarket notification
procedures in section 510(k) of the
FD&C Act (21 U.S.C. 360(k)) and part
807 of the regulations (21 CFR part 807).

Section 513(f)(2) of the FD&C Act
provides that any person who submits a
premarket notification under section
510(k) of the FD&C Act for a device that
has not previously been classified may,
within 30 days after receiving an order
classifying the device into class III
under section 513(f)(1) of the FD&C Act,
request FDA to classify the device under
the criteria set forth in section 513(a)(1)
of the FD&C Act. FDA will, within 60
days of receiving this request, classify
the device by written order. This
classification will be the initial
classification of the device. Within 30
days after the issuance of an order
classifying the device, FDA must
publish a notice in the Federal Register
announcing this classification.

In accordance with section 513(f)(1) of
the FD&C Act, FDA issued an order on
March 14, 2008 classifying the
Ulthera™ Focused Ultrasound
Stimulator System for Aesthetic Use
into class III, because it was not
substantially equivalent to a device that
was introduced or delivered for
introduction into interstate commerce
for commercial distribution before May
28, 1976, or a device which was
subsequently reclassified into class I or
class II. On April 11, 2008, Ulthera, Inc.
submitted a petition requesting
classification of the Ulthera™ Focused
Ultrasound Stimulator System for
Aesthetic Use under section 513(f)(2) of
the FD&C Act. The manufacturer
recommended that the device be
classified into class II (Ref. 1).

In accordance with section 513(f)(2) of
the FD&C Act, FDA reviewed the
petition in order to classify the device
under the criteria for classification set
forth in section 513(a)(1) of the FD&C
Act. FDA classifies devices into class II
if general controls by themselves are
insufficient to provide reasonable
assurance of safety and effectiveness,
but there is sufficient information to
establish special controls to provide
reasonable assurance of the safety and
effectiveness of the device for its
intended use. After review of the
information submitted in the petition,
FDA determined that the device can be
classified into class II with the
establishment of special controls. FDA
believes these special controls will

provide reasonable assurance of the
safety and effectiveness of the device.

The device is assigned the generic
name Focused Ultrasound Stimulator
System for Aesthetic Use and it is
identified as a device using focused
ultrasound to produce localized,
mechanical motion within tissues and
cells for the purpose of producing either
localized heating for tissue coagulation
or for mechanical cellular membrane
disruption intended for noninvasive
aesthetic use.

FDA has identified the following risks
to health associated specifically with
this type of device and the
recommended measures to mitigate
these risks.

e Thermal injury from focused
ultrasound exposure (thermal damage),
such as erythema, edema, pigmentary
changes, and pain. These are commonly
seen risks associated with any energy
delivery system that creates tissue
heating. This risk is addressed by
recommended treatment parameters that
have been shown to be safe with little
or no adverse effects. In addition, the
recommended labeling includes
warnings related to patient reaction in
terms of pain and information to user in
terms of observable skin reactions that
are known to be precursors to the
potential thermal adverse effects.

e Mechanical injury from focused
ultrasound exposure (mechanical
damage) induced by either cavitation or
noncavitation means. Notable effects are
pain and petechial hemorrhage (red
spots). Further, skin contour changes
due to scar formation are possible. This
risk is addressed by recommended
treatment parameters that have been
shown to be safe with little or no
adverse effects.

¢ Ocular injury represents a
potentially unique serious risk from
inadvertent ultrasound exposure. The
mitigation of this risk is addressed by
labeling recommendations to warn the
user not to expose the eye to ultrasound
radiation, as well as specific directions
intended to ensure complete handpiece
skin contact, which further reduces the
risk of scattered ultrasound energy
reaching the eye.

¢ Electrical shock is addressed by
recommended testing of the device
according to recognized U.S. and
International Standards specifically
designed to determine and measure
potential electrical safety. Again, the
recommended device labeling also
includes specific warnings for the user
in terms of device placement,
appropriate electrical wiring needs,
reminders to periodically check device
wiring and accessories for damage, and
avoidance of use of the device in
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environments where electrical shock is
possible.

¢ Inflammation/foreign body
response relates to possible issues that
can occur following any type of
therapeutic process in which tissue
injury could occur. This risk is typical
for any surgical procedure and is
addressed by the recommendations to
follow routine standard of care for any

surgical patient that could include
posttreatment skin care including use of
moisturizers, antibacterial creams, and
avoidance of potential risks such as use
of perfumes, facial creams, and sunlight.
e Use error represents those risks to
the patient that can occur from
improper use of the device. In order to
address this potential risk, we
recommend the manufacturer provide a

detailed operator manual which
contains information on possible risks
and hazards and how these should be
avoided and clear recommended safe
treatment procedures that include
information on device settings for
treatment, clear information on how the
device is to be used during treatment,
and recommended posttreatment care.

TABLE 1—RISKS TO HEALTH AND MITIGATION MEASURES

Identified risk

Recommended mitigation measures

Thermal Injury from Focused Ultrasound Exposure (Thermal Damage)

Mechanical Injury from Focused Ultrasound Exposure (Cavitation or

other Mechanical Damage).

Ocular Injury
Electrical Shock ....
Inflammation/Foreign Body Response .
Use Error (Eye Injury)

Section 13. Labeling.

Section 13. Labeling.
Section 13. Labeling.

Section 13. Labeling.

Section 6. Bench Testing.
Section 7: Software Validation.
Section 8. Animal Testing.
Section 9. Clinical Testing.

Section 6. Bench Testing.
Section 7. Software Validation.
Section 8. Animal Testing.
Section 9. Clinical Testing.

Section 12. Electrical and Mechanical Safety Performance Testing.
Section 10. Biocompatibility.

FDA believes that the special controls
guidance document, “Class II Special
Controls Guidance Document: Focused
Ultrasound Stimulator System for
Aesthetic Use,” in addition to general
controls, addresses the risks to health
and provides reasonable assurance of
the safety and effectiveness of the
device. Therefore, on September 11,
2009, FDA issued an order to the
petitioner classifying the device into
class II. FDA is codifying the
classification of the device by adding
§878.4590.

Following the effective date of this
final classification rule, any firm
submitting a 510(k) premarket
notification for focused ultrasound
stimulator system for aesthetic use will
need to address the issues covered in
the special controls guidance. However,
the firm need only show that its device
meets the recommendations of the
guidance or in some other way provides
equivalent assurance of safety and
effectiveness.

Section 510(m) of the FD&C Act
provides that FDA may exempt a class
II device from the premarket notification
requirements under section 510(k) of the
FD&C Act, if FDA determines that
premarket notification is not necessary
to provide reasonable assurance of the
safety and effectiveness of the device.
For this type of device, FDA has
determined that premarket notification
is necessary to provide reasonable
assurance of the safety and effectiveness
of the device. Therefore, this device

type is not exempt from premarket
notification requirements. Persons who
intend to market this type of device
must submit to FDA a premarket
notification, prior to marketing the
device, which contains information
about the focused ultrasound stimulator
system for aesthetic use they intend to
market.

Elsewhere in this issue of the Federal
Register, FDA is issuing a notice
announcing the availability of the
guidance document entitled “Class II
Special Controls Guidance Document:
Focused Ultrasound Stimulator System
for Aesthetic Use” that will serve as the
special control for this device.

II. Environmental Impact

The Agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

ITI. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866,
Executive Order 13563, the Regulatory
Flexibility Act (5 U.S.C. 601-612), and
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—4). Executive Orders
12866 and 13563 direct Agencies to
assess all costs and benefits of available
regulatory alternatives and, when
regulation is necessary, to select

regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Agency believes that this final rule is
not a significant regulatory action as
defined by Executive Order 12866.

The Regulatory Flexibility Act
requires Agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because reclassification of this
device from class III to class IT will
relieve manufacturers of the device of
the cost of complying with the
premarket approval requirements of
section 515 of the FD&C Act (21 U.S.C.
360e), and may permit small potential
competitors to enter the marketplace by
lowering their costs, the Agency
certifies that the final rule will not have
a significant economic impact on a
substantial number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that Agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $136
million, using the most current (2010)
Implicit Price Deflator for the Gross
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Domestic Product. FDA does not expect
this final rule to result in any 1-year
expenditure that would meet or exceed
this amount.

IV. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. Section 4(a)
of the Executive order requires Agencies
to “construe * * * a Federal statute to
preempt State law only where the
statute contains an express preemption
provision or there is some other clear
evidence that the Congress intended
preemption of State law, or where the
exercise of State authority conflicts with
the exercise of Federal authority under
the Federal statute.” Federal law
includes an express preemption
provision that preempts certain state
requirements ‘‘different from or in
addition to” certain federal
requirements applicable to devices. 21
U.S.C. 360k; See Medtronic Inc., v. Lohr,
518 U.S. 470 (1996); and Riegel v.
Medtronic, Inc., 552 U.S. 312 (2008).
The special controls established by this
final rule create “requirements” for
specific medical devices under 21
U.S.C. 360k, even though product
sponsors have some flexibility in how
they meet those requirements. Cf.
Papike v. Tambrands, Inc., 107 F.3d
737, 740-742 (9th Cir. 1991).

V. Paperwork Reduction Act of 1995

FDA concludes that this final rule
contains no new collections of
information. Therefore, clearance by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (PRA) (44 U.S.C. 3501
3520) is not required. This final rule
establishes as special controls a
guidance document that refers to
previously approved collections of
information found in other FDA
regulations. These collections of
information are subject to review by
OMB under the PRA.

VI. References

The following reference has been
placed on display in the Division of
Dockets Management (HFA—-305), Food
and Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852,
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Petition from Ulthera, Inc., April
11, 2008.

List of Subjects in 21 CFR Part 878

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner

of Food and Drugs, 21 CFR part 878 is
amended as follows:

PART 878—GENERAL AND PLASTIC
SURGERY DEVICES

m 1. The authority citation for 21 CFR
part 878 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360§, 3601, 371.

m 2. Section 878.4590 is added to
subpart E to read as follows:

§878.4590 Focused ultrasound stimulator
system for aesthetic use.

(a) Identification. A Focused
Ultrasound Stimulator System for
Aesthetic Use is a device using focused
ultrasound to produce localized,
mechanical motion within tissues and
cells for the purpose of producing either
localized heating for tissue coagulation
or for mechanical cellular membrane
disruption intended for noninvasive
aesthetic use.

(b) Classification. Class II (special
controls). The special control for this
device is FDA’s “Class II Special
Controls Guidance Document: Focused
Ultrasound Stimulator System for
Aesthetic Use.” See §878.1(e) for the
availability of this guidance document.

Dated: July 15, 2011.
Nancy K. Stade,

Deputy Director for Policy, Center for Devices
and Radiological Health.

[FR Doc. 2011-18278 Filed 7-19-11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 41
[TD 9537]
RIN 1545-BK36

Highway Use Tax; Filing and Payment
for Taxable Period Beginning July 1,
2011

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains final
and temporary regulations that provide
guidance on the filing of Form 2290
(“Heavy Highway Vehicle Use Tax
Return”’) and payment of the associated
highway use tax for the taxable period
beginning July 1, 2011. The regulations
affect owners and operators of highway
motor vehicles with a taxable gross
weight of 55,000 pounds or more. The
text of the temporary regulations also

serves as the text of the proposed
regulations on this subject in the
Proposed Rules section in this issue of
the Federal Register.
DATES: Effective Date: These regulations
are effective on July 20, 2011.
Applicability Date: For dates of
applicability, see §§41.6001-2T(d),
41.6071(a)-1T(c)(3), and 41.6151(a)—
1T(b).

FOR FURTHER INFORMATION CONTACT:
Natalie Payne, (202) 622-3130 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document amends the Highway
Use Tax Regulations (26 CFR Part 41)
under section 4481 of the Internal
Revenue Code (Code).

Section 4481 imposes a tax on the use
in any taxable period of a highway
motor vehicle with a taxable gross
weight of 55,000 pounds or more. The
person in whose name the vehicle is
registered at the time of the first use
must pay the tax. The rate of tax is
based on the weight of the vehicle with
a maximum of $550 per vehicle per
taxable period (the standard amount).

Generally, a “taxable period” is the
year that begins on July 1 and ends on
the following June 30. For the taxable
period beginning on July 1, 2011,
however, section 4482(c)(4) of present
law provides that the taxable period
ends at the close of September 30, 2011.
For this three month period, the tax rate
is a reduced amount that is 25 percent
of the tax rate for a 12-month period.

Section 41.6011(a)-1(a)(1) requires
each person that is liable for the tax
imposed by section 4481 to file a return
for each taxable period and
§41.6011(a)-1(b) provides that the
return is Form 2290, “Heavy Highway
Vehicle Use Tax Return.”

The due date for filing Form 2290 is
not prescribed by statute and section
6071 provides that when the Code does
not set the time for filing a return, the
Secretary is to prescribe such time by
regulations. Under §41.6071(a)-1(a),
Form 2290 generally must be filed by
the last day of the month following the
month in which a person becomes liable
for tax. For most taxpayers, their first
use of a vehicle in a taxable period
occurs in July and thus their return is
due by August 31.

Section 41.6001-2(b) provides,
generally, that a State that receives an
application to register a highway motor
vehicle must receive from the applicant
“proof of payment” of the tax imposed
by section 4481(a). Section 41.6001-2(c)
specifies that this proof of payment
generally consists of a receipted
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Schedule 1 (Form 2290) that is returned
by the IRS to a taxpayer that files Form
2290 and pays the amount of tax due
with the return. The taxpayer generally
must present proof of payment for the
taxable period that includes the date on
which the application for registration is
filed, but in the case of an application

filed in July, August, or September proof

of payment for the preceding taxable
period may be used.

The tax imposed under section 4481
will expire on September 30, 2011,
unless Congress changes the law. Under
existing regulations, the person liable
for the highway use tax must file a Form
2290 by the last day of the month
following the month in which the
person becomes liable for the tax.
Therefore, under current statutory and
regulatory provisions, the person liable
for the tax will be required to file a
Form 2290 for taxable use during the
period of July 1, 2011, through
September 30, 2011 (the “2011 short
taxable period”). Further, if Congress
extends the tax past September 30,
2011, a person who filed Form 2290 for
the 2011 short taxable period would
have to file a second Form 2290
covering the period after September 30,
2011, through the earlier of the
expiration date of the extension or June
30, 2012.

Explanation of Provisions

For purposes of efficient tax
administration and alleviating
taxpayers’ potential administrative
burden, the temporary regulations
postpone the due date of Form 2290 for
the 2011 short taxable period until
November 30, 2011. If Congress does not
extend the tax past September 30, 2011,
taxpayers will file one Form 2290 and
will pay the reduced amount for the
2011 short taxable period by November
30; if Congress does extend the tax past
September 30, 2011, and substitutes a
longer taxable period for the 2011 short
taxable period, taxpayers who become
liable for the highway use tax after June
30, 2011, and before November 1, 2011,
also will file a Form 2290 for the period
July 1, 2011—June 30, 2012 (or the end
of the new taxable period, if earlier), by
November 30, 2011. In either case, most
taxpayers will have to file only one
return for the taxable period beginning
July 1, 2011. But for the change made
by the temporary regulations, most
taxpayers would have to file two returns
if Congress extends the tax past
September 30.

Further, the temporary regulations
state that taxpayers should file a Form
2290 no earlier than November 1, 2011,
for taxable use during the 2011 short
taxable period. The IRS will not provide

a receipted Schedule 1 for a return and
associated payment for the taxable
period beginning July 1, 2011, before
November 1, 2011. Because taxpayers
will not be able to receive a receipted
Schedule 1 for filing a Form 2290 and
paying the tax for the taxable period
beginning July 1, 2011, until November
1, 2011, the temporary regulations
provide that the receipted Schedule 1
for the taxable period ending June 30,
2010, must be accepted by a State as a
substitute proof of payment for
registration applications filed during the
period of July 1, 2011, through
November 30, 2011.

Section 41.6001-2(b)(1) provides that
a State may register a highway motor
vehicle without proof of payment if the
person registering the vehicle presents
the original or a photocopy of a bill of
sale (or other document evidencing
transfer) indicating that the vehicle was
purchased by the owner either as a new
or used vehicle during the preceding 60
days before the date that the State
receives the application for registration
of such vehicle. Because taxpayers will
not be able to obtain proof of payment
during the period between July 1, 2011,
and November 1, 2011, the temporary
regulations provide that between July 1,
2011, and November 30, 2011, a State
must register a highway motor vehicle
without proof of payment if the person
registering the vehicle presents the
original or a photocopy of a bill of sale
(or other document evidencing the sale)
that demonstrates that the owner
purchased the vehicle, either as a new
or used vehicle, within 150 days of the
date that the State receives the
application for registration, and the
vehicle has not been registered in any
State since the purchase date.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to this
regulation. For applicability of the
Regulatory Flexibility Act (5 U.S.C.
chapter 6), please refer to the Special
Analysis section in the preamble to the
cross-referenced notice of proposed
rulemaking in the Proposed Rules
section in this issue of the Federal
Register. Pursuant to section 7805(f) of
the Code, this final and temporary
regulation was submitted to the Chief
Counsel for Advocacy of the Small

Business Administration for comment
on their impact on small business.

Drafting Information

The principal author of these
regulations is Natalie Payne, Office of
the Associate Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and the Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 41

Excise taxes, Motor vehicles,
Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 41 is
amended as follows:

PART 41—EXCISE TAX ON USE OF
CERTAIN HIGHWAY MOTOR
VEHICLES

m Paragraph 1. The authority citation
for part 41 is amended to read in part
as follows:

Authority: 26 U.S.C. 7805. * * *

Section 41.6001-2T also issued under 26
U.S.C. 6001. * * =

Section 41.6071(a)-1T also issued under 26
U.S.C. 6071(a). * * *

Section 41.6151(a)-1T also issued under 26
U.S.C. 6151(a). * * *

m Par. 2. Section 41.6001-2 is amended

by:

m 1. Redesignating paragraph (b)(1) as

paragraph (b)(1)(i) and adding a

paragraph heading to newly designated

paragraph (b)(1)(i).

m 2. Adding paragraph (b)(1)(ii).

m 3. Redesignating paragraph (b)(4) as

paragraph (b)(4)(i) and adding a

paragraph heading to newly designated

paragraph (b)(4)(i).

m 4. Adding paragraph (b)(4)(ii).

m 5. Redesignating paragraph (c)(2) as

paragraph (c)(2)(i), adding a paragraph

heading to newly designated paragraph

(c)(2)(i) and adding paragraph (c)(2)(ii).
The additions read as follows:

§41.6001-2 Proof of payment for State
registration purposes.
* * * * *

( * x %

(1) * *x %

(i) Registration generally.

ii) [Reserved]. For further guidance,
see §41.6001-2T(b)(1)(ii).

(4) * % %

(i) General rule. * * *

ii) [Reserved]. For further guidance,
see §41.6001-2T(b)(4)(ii).

* * * * *

(C)* EE

* * %
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* x %

(

(i) General rule. * * *

(ii) [Reserved]. For further guidance,
see §41.6001-2T(c)(2)(ii).

* * * * *

m Par. 3. Section 41.6001-2T is added to
read as follows:

§41.6001-2T Proof of payment for State
registration purposes (temporary).

(a) [Reserved]. For further guidance,
see §41.6001-2(a) .

(b)(1)() [Reserved]. For further
guidance, see §41.6001-2(b)(1)(i).

(ii) Special rule for registration after
June 30, 2011, and before December 1,
2011. Between July 1, 2011, and
November 30, 2011, a State must
register a highway motor vehicle
without proof of payment if the person
registering the vehicle presents the
original or a photocopy of a bill of sale
(or other document evidencing transfer)
indicating that the vehicle was
purchased by the owner either as a new
or used vehicle during the preceding
150 days before the date that the State
receives the application for registration
of the vehicle, and the vehicle has not
been registered in any state subsequent
to such date of purchase.

(b)(2) through (b)(4)(i) [Reserved]. For
further guidance, see § 41.6001-2(b)(2)
through (b)(4)(i).

(ii) Special rule for registration after
June 30, 2011, and before December 1,
2011. In the case of a highway motor
vehicle subject to tax under section
4481(a) for which a State receives an
application for registration during the
months of July, August, September,
October, or November of 2011, a State
shall accept proof of payment for the
taxable period of July 1, 2010, through
June 30, 2011, to verify payment of the
tax imposed by section 4481(a).

(c) introductory text through (c)(2)(i)
[Reserved]. For further guidance, see
§41.6001-2(c) through (c)(2)().

(ii) Substitute proof of payment for
the taxable period beginning July 1,
2011. For purposes of this section and
§41.6001-2, in the case of a highway
motor vehicle for which a State receives
an application for registration during
the period of July 1, 2011, through
November 30, 2011, a State shall accept
as a substitute for proof of payment,
proof of payment for the taxable period
of July 1, 2010, through June 30, 2011.

(iii) Cross reference. For provisions
relating to the use of proof of payment
for the taxable period of July 1, 2010,
through June 30, 2011, to verify
payment of the tax imposed by section
4481(a), see §41.6001-2T(b)(4)(ii).

(d) Effective/applicability date.
Paragraphs (b)(1)(ii), (b)(4)(ii), (c)(2)(ii)

and (c)(2)(iii) of this section apply on
and after July 20, 2011.

(e) Expiration date. The applicability
of this section expires on or before July
15, 2014.

m Par. 4. Section 41.6071(a)-1 is
amended as follows:
m 1. In paragraph (a) introductory text,
the phrase “Except as provided in
paragraph (b) of this section” is
removed and “Except as provided in
paragraph (b) or paragraph (c) of this
section” is added in its place.
m 2. Add paragraph (c).

The addition reads as follows:

§41.6071(a)-1 Time for filing returns.

* * * * *

(c) [Reserved]. For further guidance,
see §41.6071(a)-1T(c) through (c)(3).
m Par. 5. Section 41.6071(a)-1T is added
to read as follows:

§41.6071(a)-1T Time for filing returns
(temporary).

(a) through (b) [Reserved]. For further
guidance, see § 41.6071(a)—1(a) through
(b).

(c) Special rule for highway motor
vehicles for which a taxable use occurs
during the period July 1, 2011, through
September 30, 2011—(1) Date for filing
returns. In the case of a highway motor
vehicle for which a taxable use occurs
during the period July 1, 2011, through
September 30, 2011, the person liable
for the tax must file a return described
in §41.6011(a)-1 no later than
November 30, 2011. The return should
be filed no earlier than November 1,
2011. If the return is filed and payment
is submitted before November 1, 2011,
the IRS will not provide a receipted
Schedule 1 (Form 2290, “Heavy
Highway Vehicle Use Tax Return”) as
proof of payment until after November
1, 2011, and will provide such receipted
Schedule 1 only if the full amount of the
tax for the 2011 taxable period
(determined under the law in effect as
of November 1, 2011) has been paid.

(2) Cross reference. For provisions
relating to time and place for paying the
tax imposed under section 4481, see
§41.6151(a)-1.

(3) Effective/applicability date. This
paragraph (c) applies on and after July
20, 2011.

(4) Expiration date. The applicability
of this section expires on or before July
15, 2014.

m Par. 6. Section 41.6151(a)-1 is revised
to read as follows:

§41.6151(a)-1
tax.

[Reserved]. For further guidance, see
§41.6071(a)-1T(a) and (b).

Time and place for paying

m Par. 7. Section 41.6151(a)-1T is added
to read as follows:

§41.6151(a)-1T Time and place for paying
tax (temporary).

(a) In general. The tax must be paid
at the time prescribed in §41.6071(a)-1
(or §41.6071(a)-1T, as appropriate) for
filing the return and at the place
prescribed in § 41.6091-1 for filing the
return.

(b) Effective/applicability date. This
section applies on and after July 20,
2011.

(c) Expiration date. The applicability
of this section expires on or before July
15, 2014.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: July 13, 2011.
Emily S. McMahon,

Acting Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. 2011-18244 Filed 7-15-11; 4:15 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2011-0597]

Drawbridge Operation Regulations;
Cheesequake Creek, Morgan, NJ

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Route 35 Bridge,
mile 0.0, across Cheesequake Creek at
Morgan, New Jersey. The deviation is
necessary to facilitate a public event.
This deviation allows the bridge to
remain in the closed position for an
hour and a half to facilitate a public
event.

DATES: This deviation is effective
between 11:30 a.m. and 1 p.m. on
September 18, 2011.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2011—
0597 and are available online at http:
//www.regulations.gov, inserting USCG—
2011-0597 in the “Keyword” and then
clicking “Search”. They are also
available for inspection or copying at
the Docket Management Facility (M—30),
U.S. Department of Transportation,
West Building Ground Floor, Room
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W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC, 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Joe Arca, Project Officer,
First Coast Guard District,
joe.m.arca@uscg.mil, telephone (212)
668—7165. If you have questions on
viewing the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—-9826.
SUPPLEMENTARY INFORMATION: The Route
35 Bridge, across Cheesequake Creek,
mile 0.0, at Morgan, New Jersey, has a
vertical clearance in the closed position
of 25 feet at mean high water and 30 feet
at mean low water. The drawbridge
operation regulations are listed at 33
CFR 117.709(a).

The waterway is predominantly used
by recreational vessels on a seasonal
basis.

The owner of the bridge, the New
Jersey Department of Transportation,
requested a temporary deviation from
the regulations to facilitate a public
event, the Rolling Thunder Freedom
Ride. The bridge must remain in the
closed position to facilitate the above
public event.

Under this temporary deviation the
Route 35 Bridge may remain in the
closed position between 11:30 a.m. and
1 p.m. on September 18, 2011. Vessels
that can pass under the bridge in the
closed position may do so at any time.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: June 27, 2011.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 2011-18224 Filed 7-19-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0565]

RIN 1625—-AA00; 1625—-AA08

Safety Zones; July Fireworks Displays

and Swim Events in the Captain of the
Port New York Zone

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing nine temporary safety zones
for marine events within the Coast
Guard Captain of the Port (COTP) New
York Zone for fireworks displays and
swim events. This action is necessary to
provide for the safety of life on
navigable waters during the events.
Entry into, transit through, mooring or
anchoring within these zones is
prohibited unless authorized by the
COTP New York.

DATES: This rule is effective from July
20, 2011 until July 30, 2011. These
regulations have been enforced with
actual notice since July 1, 2011.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0565 and are available online by going
to http://www.regulations.gov, inserting
USCG—-2011-0565 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail LT Eunice James,
Coast Guard Sector New York
Waterways Management Division; 718—
354—4163, e-mail
Eunice.A.James@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because any
delay encountered in this regulation’s
effective date by publishing a NPRM
would be contrary to public interest,
since immediate action is needed to
provide for the safety of life and
property on navigable waters from the
hazards associated with fireworks

including unexpected detonation and
burning debris; also immediate action is
needed to provide for the safety of life
and property on navigable waters from
the hazards associated with swimmers
in the water in or near navigable
channels. We spoke with each event
sponsor and each indicated they were
unable and unwilling to move their
event date to a later time. Sponsors for
the Fort Hamilton Independence Day
Celebration Fireworks Display; Rumson,
NJ Fireworks Display; the City of
Poughkeepsie Fireworks Display;
Larchmont Yacht Club Fireworks
Display; City of New Rochelle Fireworks
Display; and Keyport Firemen’s Fair
Fireworks Display stated they are
unwilling to reschedule these events
because they are being held in
conjunction with various Independence
Day celebrations. Many community
members have made holiday plans
based on these fireworks events and
changing the date would cause
numerous cancelations and hurt small
businesses. Rescheduling would not be
a viable option because most event
venues, entertainers, and venders have
fully booked summer schedules making
rescheduling nearly impossible.
Sponsors for the Brooklyn Bridge Swim,
Swim Across America, and Hudson
Valley Triathlon stated they are
unwilling to reschedule these events
because the dates of each swim event
were chosen based on optimal tide,
current, and weather conditions needed
to promote the safety of swim
participants. In addition, any change to
the dates of the events would cause
economic hardship on the marine event
sponsors, negatively impacting other
activities being held in conjunction with
these events and creating unsafe event
conditions.

Additionally, due to the dangers
posed by the pyrotechnics used in
fireworks displays and the hazards
associated with swim events, the safety
zones are necessary to provide for the
safety of event participants, spectator
crafts, and other vessels operating near
the event areas. For the safety concerns
noted, it is in the public interest to have
this regulation in effect during these
events.

These fireworks displays and swim
events are all reoccurring marine events
with a proposed permanent rule
currently in a public comment period
under docket number USCG-2010-1001
titled, Special Local Regulations and
Safety Zones; Recurring Events in
Captain of the Port New York Sound
Zone. Additionally, the Coast Guard has
ordered safety zones or special local
regulations for all of these areas for past
events and has not received public
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comments or concerns regarding
establishment of waterways restrictions.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The rule must become
effective on the dates specified in Table
1 and 2 in order to provide for the safety
of the public including spectators and
vessels operating in the area near these
events. Delaying the effective date of
this rule until after 30 days have elapsed
after publication is impractical and
would expose spectators, vessels, and
other property to the hazards associated
with these marine events.

Basis and Purpose

The legal basis for the temporary rule
is 33 U.S.C. 1226, 1231, 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191,
195; Pub. L. 107-295, 116 Stat. 2064;
and Department of Homeland Security
Delegation No. 0170.1, which
collectively authorize the Coast Guard
to define safety zones.

These fireworks displays and swim
events are being held during the month
of July on the navigable waters within
the COTP New York Zone. In the past,
the Coast Guard has established special
local regulations, regulated areas, and
safety zones for these events on a case
by case basis to ensure the protection of
the maritime public and event
participants from the hazards associated
with these events. The Coast Guard has
not received public comments or
concerns regarding the impact to
waterway traffic from these events.

This temporary final rule will apprise
the public in a timely manner through
publication in the Federal Register.

These events pose significant risk to
participants, spectators and the
maritime public because of hazardous
conditions associated with fireworks
displays and swim events. These
temporary safety zones are necessary to
ensure the safety of participants,
spectators and vessels.

Discussion of Rule

This rule establishes temporary safety
zones on the waters of the COTP New
York zone. These temporary safety
zones will encompass various locations,
listed in Table 1 and Table 2 below.

All persons and vessels shall comply
with the instructions of the COTP New
York or the designated on-scene
representative. Entry into, transiting, or
anchoring within the temporary safety
zones are prohibited unless authorized
by the COTP New York, or the
designated representative. The COTP
New York or the designated

representative may be reached on VFH
Channel 16.

Because large numbers of spectator
vessels are expected to congregate
around the location of these events, the
regulated areas are needed to protect
both spectators and participants from
the safety hazards created by fireworks
displays and swimmers in the water.
During the enforcement period of the
regulated areas, persons and vessels are
prohibited from entering, transiting
through, remaining, anchoring or
mooring within the zone unless
specifically authorized by the COTP or
the designated representatives. The
Coast Guard may be assisted by other
federal, state and local agencies in the
enforcement of these regulated areas.

The Coast Guard determined that
these regulated areas will not have a
significant impact on vessel traffic due
to their temporary nature and limited
size and the fact that vessels are allowed
to transit the navigable waters outside of
the regulated areas. Additionally, the
Coast Guard has ordered safety zones for
all of these nine areas for past events
and has not received public comments
or concerns regarding the impact to
waterway traffic from events.

Advanced public notifications will
also be made to the local maritime
community by the Local Notice to
Mariners as well as Broadcast Notice to
Mariners.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, as
supplemented by Executive Order
13563, Regulatory Planning and Review,
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order.

The Coast Guard’s implementation of
these temporary special local
regulations and safety zones will be of
short duration and designed to
minimize the impact to vessel traffic on
the navigable waters. These safety zones
will only be enforced for a short
duration. Furthermore, vessels may be
authorized to transit the zones with
permission of the COTP New York or
the designated on-scene representative.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners and operators of
vessels intending to transit or anchor in
a portion of the navigable waterway in
the vicinity of these marine events
during the effective period.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons: Vessel traffic can
safely transit around the zone. Before
the effective period, we will issue
maritime advisories widely available to
users of the waterway. This rule will be
in effect for a short duration at various
times from July 02, 2011 until July 30,
2011.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).
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Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That

Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of temporary
safety zones. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.
m 2. Add § 165.T01-0565 to read as
follows:

§165.T01-0565 Safety Zones; July
Fireworks Displays and Swim Events in the
Captain of the Port New York Zone.

(a) Regulations. The general
regulations contained in 33 CFR 165.23
as well as the following regulations
apply to the fireworks displays and
swim events listed in Table 1 and Table
2 of § 165.T01-0565. These regulations
will be enforced for the duration of each
event. Notifications of exact dates and
times of the enforcement period will be
made to the local maritime community
through the Local Notice to Mariners,
and Broadcast Notice to Mariners. First
Coast Guard District Local Notice to
Mariners can be found at http://
WWW.navcen.uscg.govy/.

(b) Definitions. The following
definitions apply to this section:

(1) Designated Representative. A
“designated representative” is any Coast
Guard commissioned, warrant or petty
officer of the U.S. Coast Guard who has
been designated by the COTP, Sector
New York to act on his or her behalf.
The designated representative may be
on an official patrol vessel or may be on
shore and will communicate with
vessels via VHF—FM radio or loudhailer.
In addition, members of the Coast Guard
Auxiliary may be present to inform
vessel operators of this regulation.

(2) Official Patrol Vessels. Official
patrol vessels may consist of any Coast
Guard, Coast Guard Auxiliary, state, or
local law enforcement vessels assigned
or approved by the COTP.

(3) Spectators. All persons and vessels
not registered with the event sponsor as
participants or official patrol vessels.

(c) Vessel operators desiring to enter
or operate within the regulated areas
shall contact the COTP or the
designated representative via VHF
channel 16 or 718—354—4353 (Sector
New York command center) to obtain
permission to do so.

(d) Spectators or other vessels shall
not anchor, block, loiter, or impede the
transit of event participants or official
patrol vessels in the regulated areas
during the effective dates and times, or
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dates and times as modified through the
Local Notice to Mariners, unless
authorized by COTP or designated on-
scene representative.

(e) Upon being hailed by a U.S. Coast
Guard vessel or the designated
representative, by siren, radio, flashing
light or other means, the operator of the
vessel shall proceed as directed. Failure
to comply with a lawful direction may
result in expulsion from the area,
citation for failure to comply, or both.

(f) The COTP or the designated
representative may delay or terminate
any marine event in this subpart at any
time it is deemed necessary to ensure
the safety of life or property.

(g) The regulated area for all fireworks
displays listed in Table 1 is that area of
navigable waters within a 360 yard
radius of the launch platform or launch
site for each fireworks display, unless
otherwise noted in Table 1 or modified
in USCG First District Local Notice to

TABLE 1 OF § 165.T01-0565

Mariners at: http://
WWw.navcen.uscg.govy/.

(h) Fireworks barges used in these
locations will also have a sign on their
port and starboard side labeled
“FIREWORKS—STAY AWAY”. This
sign will consist of 10 inch high by 1.5
inch wide red lettering on a white
background. Shore sites used in these
locations will display a sign labeled
“FIREWORKS—STAY AWAY” with the
same dimensions.

1.0

New York Harbor

1.1 Fort Hamilton Independence Day Celebration Fireworks Display ..

Date: July 2, 2011.

Rain Date: July 3, 2011.

Time: 9:15 p.m. to 10:15 p.m.

Launch site: A barge located in approximate position 40°36’02.5” N,
074°01’36.6” W (NAD 1983), approximately 1400 yards southeast of
the Verrazano-Narrows Bridge. This Safety Zone is a 240-yard ra-
dius from the barge.

2.0

Navesink River

2.1 Rumson, NJ, Fireworks Display

e Date: July 3, 2011.

barge.

e Rain Date: July 4, 2011.

e Time: 8:45 p.m. to 10:15 p.m.

e Launch site: A barge located in approximate position 40°22°42” N
074°01’07” W (NAD 1983), approximately 550 yards south of the
Oceanic Bridge. This Safety Zone is a 300-yard radius from the

3.0

Hudson River

3.1 City of Poughkeepsie, Fireworks Display

o Date: July 4, 2011.

barge.

e Rain Date: July 5, 2011.

e Time: 9 p.m. to 10:30 p.m.

e Launch site: A barge located in approximate position 41°4224.50” N
073°56'44.16” W (NAD 1983), approximately 420 yards north of the
Mid Hudson Bridge. This Safety Zone is a 300-yard radius from the

4.0

Western Long Island Sound

4.1 Larchmont Yacht Club Fireworks Display

e Date: July 4, 2011.

barge.

e Rain Date: July 5, 2011.

e Time: 9 p.m. to 10:20 p.m.

e Launch site: A barge located in approximate position 40°55’17.3” N,
073°44’13.8” W (NAD 1983), approximately 620 yards northwest of
Umbrella Point. This Safety Zone is a 240-yard radius from the

4.2 City of Rochelle, NY, Echo Bay Harbor Fireworks Display ............. e Date: July 4, 2011.

e Rain Date: July 5, 2011.

e Time: 9 p.m. to 10:20 p.m.

e Launch site: A shore
40°54'34.4” N, 073°45'56.6” W (NAD 1983). This Safety Zone is a
180-yard radius from the launch site.

launch located in approximate position

5.0

Raritan Bay

5.1 Keyport Firemen’s Fair Fireworks Display

the barge.

Date: July 23, 2011.

Rain Date: July 24, 2011.

Time: 10:30 p.m. to 12 a.m.

Launch site: A barge located in approximate position 40°26'24” N.
074°12’18” W (NAD 1983), approximately 200 yards north of
Keyport, NJ shoreline. This Safety Zone is a 150-yard radius from
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TABLE 2 TO §165.T01-0565

1.0

East River

1.1 Brooklyn Bridge Swim .........ccccceeinvrivennenne.

Event Type: Swim Event.

Date: July 30, 2011.

Rain Date: July 31, 2011.

Time: 9 am. to 12 p.m.

Location: Participants will swim between Brooklyn and Manhattan,
New York crossing the East River along the Brooklyn Bridge.

Rain Date: July 31, 2011.

e Time: 10:05 a.m. to 11:55 a.m.

2.0

Western Long Island Sound

2.1 Swim Across AMEriCa ......ccccceeeviveeesieveennnns

Rain Date: NA.

Event Type: Swim Event.
Date: July 30, 2011.

Time: 5:30 a.m. to 10:30 a.m.

Location: Participants will swim between Glen Cove and Larchmont,
New York and an area of Hempstead Harbor between Glen Cove
and the vicinity of Umbrella Point.

3.0

Hudson River

3.1 Hudson Valley Triathlon ........ccccccceeiiieenne

Rain Date: NA.

42°0003.7” N,

Event Type: Swim Event.
Date: July 24, 2011.

Time: 5a.mto 11 am.

The following area is a safety zone: All waters of the Hudson River

in the vicinity of Ulster Landing, Bound by the following points:

073°56'43.1”
073°56'34.2” W; thence to 42°00'15.1” N, 073°56'25.2” W

e thence to 42°00'05.4” N, 073°56'41.9” W; thence along the shoreline

to the point of beginning.

W; thence to 41°59'52.5” N,

Dated: July 1, 2011.
L.L. Fagan,

Captain, U.S. Coast Guard, Captain of the
Port New York.

[FR Doc. 2011-18284 Filed 7-19-11; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2010—1013-201128; FRL—
9438-1]

Approval and Promulgation of Air
Quality Implementation Plan; Alabama;
Disapproval of Interstate Transport
Submission for the 2006 24-Hour PM> 5
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
disapprove the portion of Alabama’s
September 23, 2009, submission which
was intended to meet the requirement to
address interstate transport for the 2006
24-hour fine particulate matter (PM, s)
national ambient air quality standards
(NAAQS). Additionally, EPA is
responding to comments received on
EPA’s January 26, 2011, proposed

disapproval of the aforementioned
portion of Alabama’s September 23,
2009, submission. On September 23,
2009, the State of Alabama, through the
Alabama Department of Environmental
Management (ADEM), provided a letter
to EPA certifying that the Alabama state
implementation plan (SIP) meets the
interstate transport requirements with
regard to the 2006 24-hour PM, 5
NAAQS. Specifically, the interstate
transport requirements under the Clean
Air Act (CAA or Act) prohibit a state’s
emissions from significantly
contributing to nonattainment or
interfering with the maintenance of the
NAAQS in any other state. The effect of
today’s action will be the promulgation
of a Federal Implementation Plan (FIP)
for Alabama no later than two years
from the date of disapproval. The
proposed Transport Rule, when final, is
the FIP that EPA intends to implement
for Alabama.

DATES: Effective Date: This rule will be
effective August 19, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR~-
2010-1013. All documents in the docket
are listed on the http://
www.regulations.gov Web site. Although
listed in the index, some information is
not publicly available, i.e., Confidential

Business Information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m. excluding federal holidays.

FOR FURTHER INFORMATION CONTACT: For
information regarding the Alabama SIP,
contact Mr. Zuri Farngalo, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Mr.
Farngalo’s telephone number is (404)
562-9152; e-mail address:
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farngalo.zuri@epa.gov. For information
regarding the PMs s interstate transport
requirements under section
110(a)(2)(D)(i), contact Mr. Steven
Scofield, Regulatory Development
Section, at the same address above. Mr.
Scofield’s telephone number is (404)
562—9034; e-mail address:
scofield.steve@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background

II. EPA’s Responses to Comments

I1I. Final Action

IV. Statutory and Executive Order Reviews

I. Background

Upon promulgation of a new or
revised NAAQS, sections 110(a)(1) and
(2) of the CAA require states to address
basic SIP requirements, including
emissions inventories, monitoring, and
modeling to assure attainment and
maintenance for that NAAQS. On
December 18, 2006, EPA revised the 24-
hour average PM, 5 primary and
secondary NAAQS from 65 micrograms
per cubic meter (ug/m3) to 35 ug/ms3,
thus states were required to provide
submissions to address section 110(a)(1)
and (2) of the CAA (infrastructure SIPs)
for this revised NAAQS. Alabama
provided its infrastructure submission
for the 2006 PM, s NAAQS on
September 23, 2009. On January 26,
2011, EPA proposed to disapprove the
portion of Alabama’s September 23,
2009, infrastructure submission related
to interstate transport (ie.,
110(a)(2)(D)(i)(1)) for the 2006 PM, 5
NAAQS. See 76 FR 4588. A summary of
the background for this final action is
provided below.

Section 110(a)(2) lists the elements
that infrastructure SIPs must address, as
applicable, including section
110(a)(2)(D)(i), which pertains to
interstate transport of certain emissions.
States were required to provide
submissions to address the applicable
110(a)(2) infrastructure requirements,
including section 110(a)(2)(D)(i), by
September 21, 2009.1

On September 25, 2009, EPA issued a
guidance entitled “Guidance on SIP
Elements Required Under Sections
110(a)(1) and (2) for the 2006 24-Hour
Fine Particle (PM,.s) National Ambient
Air Quality Standards (NAAQS)”
(hereinafter referred to as “EPA’s 2009
Guidance”). EPA developed the EPA’s

1The rule for the revised PM, s NAAQS was
signed by the Administrator and publically
disseminated on September 21, 2006. Because EPA
did not prescribe a shorter period for 110(a) SIP
submittals, the submittals for the 2006 24-hour
NAAQS were due on September 21, 2009, three
years from the September 21, 2006, signature date.

2009 Guidance to make additional
recommendations to states for making
submissions to meet the requirements of
section 110, including 110(a)(2)(D)(i) for
the revised 2006 24-hour PM, s NAAQS.

As identified in the EPA’s 2009
Guidance, the “good neighbor”
provisions in section 110(a)(2)(D)(i)
require each state to submit a SIP that
prohibits emissions that adversely affect
another state in the ways contemplated
in the CAA. Section 110(a)(2)(D)(i)
contains four distinct requirements
related to the impacts of interstate
transport. Specifically, the SIP must
prevent sources in the state from
emitting pollutants in amounts which
will: (1) Contribute significantly to
nonattainment of the NAAQS in other
states; (2) interfere with maintenance of
the NAAQS in other states; (3) interfere
with provisions to prevent significant
deterioration of air quality in other
states; or (4) interfere with efforts to
protect visibility in other states.

In the EPA’s 2009 Guidance, EPA
explained that submissions from states
pertaining to the “significant
contribution” and ““interfere with
maintenance’’ requirements in section
110(a)(2)(D)(1)(I) must contain adequate
provisions to prohibit air pollutant
emissions from within the state that
contribute significantly to
nonattainment or interfere with
maintenance of the NAAQS in any other
state. EPA described a number of
considerations for states for providing
an adequate demonstration to address
interstate transport requirements in the
EPA’s 2009 Guidance. First, EPA noted
that the state’s submission should
explain whether or not emissions from
the state contribute significantly to
nonattainment or interfere with
maintenance of the NAAQS in any other
state and, if so, address the impact. EPA
stated that the state’s conclusion should
be supported by an adequate technical
analysis. Second, EPA recommended
the various types of information that
could be relevant to support the state’s
submission, such as information
concerning emissions in the state,
meteorological conditions in the state
and the potentially impacted states,
monitored ambient concentrations in
the state, and air quality modeling.
Third, EPA explained that states should
address the “interfere with
maintenance’’ requirement
independently which requires an
evaluation of impacts on areas of other
states that are meeting the 2006 24-hour
PM, s NAAQS, not merely areas
designated nonattainment. Lastly, EPA
explained that states could not rely on
the Clean Air Interstate Rule (CAIR) to
comply with CAA section 110(a)(2)(D)(i)

requirements for the 2006 24-hour PM, s
NAAQS because CAIR does not address
this NAAQS. CAIR, promulgated by
EPA on May 12, 2005 (See 70 FR
25162), required states to reduce
emissions of sulfur dioxide and nitrogen
oxides that significantly contribute to,
and interfere with maintenance of the
1997 PM> s NAAQS and/or ozone in any
downwind state. CAIR was intended to
provide states covered by the rule with
a mechanism to satisfy their CAA
section 110(a)(2)(D)(i)(I) obligations to
address significant contribution to
downwind nonattainment and
interference with maintenance in
another state with respect to the 1997
ozone and PM, s NAAQS. Many states
adopted the CAIR provisions and
submitted SIPs to EPA to demonstrate
compliance with the CAIR requirements
in satisfaction of their 110(a)(2)(D)(@{)(I)
obligations for those two pollutants.

EPA was sued by a number of parties
on various aspects of CAIR, and on July
11, 2008, the U.S. Court of Appeals for
the District of Columbia Circuit (D.C.
Circuit or Court) issued its decision to
vacate and remand both CAIR and the
associated CAIR FIPs in their entirety.
North Carolina v. EPA, 531 F.3d 836
(D.C. Circuit, July 11, 2008). However,
in response to EPA’s petition for
rehearing, the Court issued an order
remanding CAIR to EPA without
vacating either CAIR or the CAIR FIPs.
North Carolina v. EPA, 550 F.3d 1176
(D.C. Circuit, December 23, 2008). The
Court thereby left CAIR in place in order
to “temporarily preserve the
environmental values covered by CAIR”
until EPA replaces it with a rule
consistent with the Court’s opinion. Id.
at 1178. The Court directed EPA to
“remedy CAIR’s flaws’’ consistent with
its July 11, 2008, opinion, but declined
to impose a schedule on EPA for
completing that action. Id.

In order to address the judicial
remand of CAIR, EPA has proposed a
new rule to address interstate transport
pursuant to section 110(a)(2)(D)(i), the
“Federal Implementation Plans to
Reduce Interstate Transport of Fine
Particulate Matter and Ozone”
(Transport Rule).2 As part of the
proposed Transport Rule, EPA
specifically examined the section
110(a)(2)(D)(i) requirements that
emissions from sources in a state must
not “significantly contribute to
nonattainment” and “interfere with
maintenance” of the 2006 24-hour PM, 5
NAAQS by other states. The modeling

2See “Federal Implementation Plans to Reduce
Interstate Transport of Fine Particulate Matter and
Ozone; Proposed Rule,” 75 FR 45210 (August 2,
2010).
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performed for the proposed Transport
Rule shows that Alabama significantly
contributes to nonattainment or
interferes with maintenance of the 2006
24-hour PM, s NAAQS in downwind
areas. EPA has now completed the
modeling for the final Transport Rule
and, as indicated by the technical
support documents for this action,
Alabama in fact contributes to
downwind nonattainment in another
state or interferes with maintenance of
the 2006 24-hour PM, s NAAQS in
another state.

On September 23, 2009, the State of
Alabama, through ADEM, provided a
letter to EPA certifying that the Alabama
SIP meets the interstate transport
requirements with regard to the 2006
24-hour PM, s NAAQS.? Specifically,
Alabama certified that its current SIP
adequately addresses the elements of
CAA section 110(a)(2)(D)(i)(I) for the
2006 24-hour PM> s NAAQS. CAA
section 110(a)(2)(D)(i)(I) requires that
implementation plans for each state
contain adequate provisions to prohibit
air pollutant emissions from sources
within a state from significantly
contributing to nonattainment in or
interfering with maintenance of the
NAAQS (in this case the 2006 24-hour
PM, s NAAQS) in any other state. On
January 26, 2011, EPA proposed to
disapprove the portion of Alabama’s
September 23, 2009, submission related
to interstate transport for the 2006 24-
hour PM, s NAAQS because EPA made
the preliminary determination that
Alabama’s September 23, 2009,
submission does not meet the
requirements of section 110(a)(2)(D)(i)(I)
of the CAA for this NAAQS. This action
is finalizing EPA’s disapproval of
Alabama’s September 23, 2009,
submission with regard to section
110(a)(2)(D)(1)(I) of the CAA for the 2006
24-hour PM, s NAAQS. See EPA’s
January 26, 2011, proposed disapproval
rulemaking at 76 FR 4588 for further
information on EPA’s rationale for this
final action.

II. EPA’s Responses to Comments

EPA received three sets of adverse
comments on the January 26, 2011,
proposed rulemaking to disapprove the
portion of Alabama’s September 23,
2009, infrastructure submission on the

3 Alabama’s September 23, 2009, certification
letter also explained that Alabama’s current SIP
sufficiently addresses other requirements of section
110(a)(2) for the 2006 24-hour PM» s NAAQS;
however, today’s final rulemaking only relates to
the section 110(a)(2)(D)(i)(I) requirements for the
2006 24-hour PM> s NAAQS. EPA will address the
other section 110(a)(2) requirements for the 2006
24-hour PM, s NAAQS in relation to Alabama’s SIP
in a rulemaking separate from today’s final
rulemaking.

interstate transport requirements of
sections 110(a)(2)(D)(1)(I) of the CAA for
the 2006 24-hour PM, s NAAQS. A full
set of the comments provided by ADEM,
the North Carolina Department of
Environment and Natural Resources,
and the Georgia Environmental
Protection Division (hereinafter referred
to as “the Commenters”) are provided in
the docket for this final action. As a
general matter, the comments
overlapped on some issues, and as a
result, EPA has organized the response
to comments by issue. In addition, EPA
acknowledges Georgia’s comments
regarding SIP processing in general. As
Georgia is aware, EPA is considering
improvements to the SIP process and
appreciates Georgia’s comments in that
regard.

For the most part, the Commenters
oppose EPA’s proposed disapproval
action for the interstate portion of
Alabama’s September 23, 2009,
infrastructure submission for the 2006
24-hour PM, s NAAQS. The comments
fall generally into the following
categories: (1) Infrastructure SIPs being
treated as control strategy SIPs; (2)
states’ inability to rely on CAIR to
satisfy the 110(a)(2)(D)(i)(I)
requirements for the 2006 24-hour PM, 5
NAAQS; (3) apparent lack of guidance
from EPA on how states should meet the
requirements; (4) concerns regarding the
procedure of taking action to disapprove
Alabama’s submittal; (5)
acknowledgement of states’ efforts and
air quality conditions; and (6) concerns
related to the Transport Rule. A
summary of the comments and EPA’s
responses are provided below.

Infrastructure SIPs Being Treated as
Control Strategy SIPs

Comment 1: One Commenter states
that “Recently, it appears that EPA has
undertaken the practice of treating
infrastructure SIPs as if they are the
control strategy SIPs required under
CAA Section 110(a)(2), in that EPA
requires states to certify that actual rules
are in place to meet each CAA Section
110(a)(2) element.” The Commenter
goes on to state that “CAA Section
172(b) establishes a separate schedule
for submittal of plans meeting the
requirements of CAA Section 110(a)(2).”
The Commenter concludes by stating
that “[tlhese plans are required no later
than 3 years after the designation of an
area as nonattainment.”

Response 1: EPA disagrees with the
Commenter’s assertion that EPA is
treating the infrastructure SIPs as if they
are control strategy SIPs. EPA agrees
with the Commenter’s assertion that the
requirements for SIP submissions under
section 110(a)(1) and section 172(b) of

the CAA are distinct and separate
requirements. Section 172(b) provides
the criteria for SIP submissions related
to nonattainment areas, whereas section
110(a)(1) provides the requirements for
states to provide a SIP submission for all
areas within the state. Today’s final
action only relates to section 110(a)(1)
requirements, and an evaluation of
whether Alabama’s September 23, 2009,
submission meets the requirements of
section 110(a)(2)(D)(i)(I) for the 2006 24-
hour PM, s NAAQS. Specifically,
section 110(a)(2)(D)(1)(I) (the subject of
this disapproval action) requires that the
state’s submission must explain whether
or not the state’s SIP contains adequate
provisions to prohibit emissions from
the state that significantly contribute to
nonattainment of or interfere with
maintenance of the NAAQS in any other
state and, if so, address the impact. The
state’s conclusion must be supported by
an adequate technical analysis,
including, but not limited to,
information concerning emissions in the
state, meteorological conditions in the
state and the potentially impacted
states, monitored ambient
concentrations in the state and the
potentially impacted states, the distance
to the nearest area that is not attaining
the NAAQS in another state, and air
quality modeling. EPA has concluded
that Alabama’s September 23, 2009,
submission does not meet the
requirements of section 110(a)(2)(D)(i)(I)
for the 2006 24-hour PM, s NAAQS.
Further information regarding EPA’s
rationale for this disapproval can be
found in EPA’s proposed action to
disapprove Alabama’s September 23,
2009, submission with regard to meeting
the requirements of section
110(a)(2)(D)(1)() for the 2006 24-hour
PM,.s NAAQS. See 76 FR 4588. Please
also see EPA’s 2009 Guidance for
additional clarification on section
110(a)(2) requirements.

States’ Inability To Rely on CAIR To
Satisfy the 110(a)(2)(D)(i)(I)
Requirements for the 2006 24-hour
PM.s NAAQS

Comment 2: All Commenters express
concern with EPA’s proposed
disapproval and assert that states should
be able to rely on CAIR to address the
transport requirements in section
110(a)(2)(D)(1)() for the 2006 24-hour
PM, s NAAQS. The Commenters explain
that the Court left CAIR in place and
opine that states should be able to rely
on emissions reductions from CAIR to
address transport. One Commenter also
mentions that “[t]lhe Court did not
impose a schedule on EPA for
completing the Transport Rule;
therefore, states have no assurances that
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EPA will ever replace the CAIR rule.
Since there is no guarantee that the
Transport Rule will be promulgated in
a timely manner, states cannot rely on
the reductions in the proposed
Transport Rule and must rely on the
CAIR reductions, which are permanent
and enforceable.”

Response 2: As discussed in EPA’s
2009 Guidance, states cannot rely on the
CAIR rule for the submission for the
2006 24-hour PM, s NAAQS because
CAIR does not address this NAAQS, and
was never intended to address this
NAAQS. CAIR was originally put in
place to address the 1997 8-hour ozone
and PM, s NAAQS. In order to
adequately address the requirements of
section 110(a)(2)(D)(i)(1), states can only
rely on permanent emission reductions
to address transport for the 2006 24-
hour PM, s NAAQS, and must include
an appropriate technical demonstration.

Comments Regarding Guidance From
EPA on How States Should Meet the
Requirements

Comment 3: Two Commenters note
that that 110(a)(2) infrastructure SIPs for
the 24-hour PM, s NAAQS were due
September 21, 2009, but EPA’s guidance
was not released to the states until
September 25, 2009.

Response 3: While EPA’s 2009
Guidance regarding the 110(a)(2)
infrastructure SIPs for the 2006 24-hour
PM, s NAAQS was released on
September 25, 2009, this guidance did
not establish new requirements beyond
those already required by section
110(a)(2)(D)(H)(I) of the CAA. Relevant
portions of section 110(a)(2) require, as
follows, “Each [implementation plan
submitted by a State under this chapter]
shall * * * contain adequate
provisions—(i) Prohibiting, consistent
with the provisions of this subchapter,
any source or other type of emissions
activity within the State from emitting
any air pollutant in amounts which
will—contribute significantly to
nonattainment in, or interfere with
maintenance by, any other State with
respect to any such national primary or
secondary ambient air quality standard
* * *» States are statutorily obligated to
address the requirements of section
110(a)(2)(D)(@{E)) for the 2006 24-hour
PM, s NAAQS. This above-quoted
provision provides States with the
requirement.

Comment 4: Two Commenters express
concern about communication in the
SIP process. The Commenters go on to
say that “[e]ven though EPA’s guidance
was released only a short time later,
EPA Region 4 gave absolutely no
indication to its co-regulators that there
would be a fatal flaw with the

submittal.” The commenter further
states that, ““it wasn’t until a year later
that states were informed via an e-mail
on August 27, 2010, that ‘All Region 4
states submitted complete infrastructure
SIPs for the 2006 PM, s NAAQS, and our
intention is to disapprove the
110(a)(2)(D)(1)(I) portion of those unless
it is withdrawn by the state.””

Response 4: EPA disagrees with the
Commenters’ assertion that they were
initially notified in an August 27, 2010,
e-mail about EPA’s expectations and
concerns with states’ submissions
reliance on CAIR to meet the
requirements for section
110(a)(2)(D)@1)(I) for the 2006 24-hour
PM, s NAAQS. As was explained above,
Alabama’s obligation stems from the
CAA. As is EPA’s practice, EPA
reminded the States on a number of
occasions of the interstate transport
obligations in 110(a)(2)(D)(i)(I). In
addition to the informal reminders (via
e-mail and teleconferences, among other
avenues), EPA’s January 2011 proposal
served as a formal, legal notification and
provided for a formal opportunity for
public comment.

Although EPA reminded states of
EPA’s expectations and concerns with
states’ reliance on CAIR to meet the
requirements for section
110(a)(2)(D)(i)(I) for the 2006 24-hour
PM>s NAAQS in an August 27, 2010, e-
mail, EPA formally notified states of the
expectations and concerns in the EPA’s
2009 Guidance. Specifically, EPA noted
that SIP submissions that relied on
CAIR for satisfying the 110(a)(2)(D)(i)(I)
requirements for the 2006 24-hour PM, 5
NAAQS would be inadequate, as CAIR
did not address this NAAQS. EPA’s
proposed disapproval of the portion of
Alabama’s September 23, 2009,
submission did not occur until January
2011, which was over a year after EPA’s
notification (through the release of the
EPA’s 2009 Guidance) of any states’
deficiency for meeting the
110(a)(2)(D)(1)(I) requirement for the
2006 24-hr PM, s NAAQS had that state
relied on CAIR. Thus, Alabama had
notification and an opportunity to
provide supplemental information
between the release of EPA’s 2009
Guidance and EPA’s proposed
disapproval action in January 2011.

Comment 5: One Commenter raises
concerns with EPA treating its 2009
Guidance as “binding” and suggests that
this action is contrary to statements
made by EPA in support of EPA and
states being ““‘co-regulators.”

Response 5: EPA disagrees with the
Commenter’s assertion that the
proposed disapproval is contrary to EPA
treating the states as co-regulators. As
was explained earlier, EPA regular

contact with its state co-regulators. With
regard to the proposed disapproval
action, EPA corresponded with Alabama
regarding the September 23, 2009,
submittal prior to the proposed
disapproval. In the past several months,
EPA has corresponded with Alabama on
a number of occasions regarding other
SIP revisions and EPA’s consideration
of those revisions—as is EPA’s typical
practice to support the co-regulator
relationship.

Further, EPA notes that the January
26, 2011, proposed disapproval of
Alabama’s September 23, 2009,
submission as it relates to satisfying the
110(a)(2)(D)(i)(I) requirements for the
2006 24-hour PM, s NAAQS is based on
EPA’s determination that Alabama did
not provide adequate information to
demonstrate compliance with the
requirements of section 110(a)(2)(D)(i)(I)
for the 2006 24-hour PM, s NAAQS for
Alabama. No new requirements were
introduced in EPA’s 2009 Guidance.
This guidance simply provided
additional clarifications but the CAA
requirements existed long before
Alabama’s September 21, 2009, deadline
for a SIP submission.

Comment 6: One Commenter
mentions that “EPA has not stated the
amount of reduction they believe is
needed to satisfy the transport
requirements. Not only is this a
situation where EPA moves the finish
line (by releasing guidance AFTER the
due date), the finish line isn’t even
knowable (because EPA refuses to
inform the states how much reduction is
enough to satisfy the requirements).
EPA seems to say that it has to be
whatever the final Transport Rule says,
even though there is no final Transport
Rule.”

Response 6: EPA disagrees with this
comment. As was explained earlier, the
state obligation stems from the CAA
itself. As co-regulators, EPA makes
efforts to assist states in submitting
approvable revisions—and EPA took
such action with EPA’s 2009 Guidance.
States had an opportunity to conduct
their own analyses regarding interstate
transport. Section 110(a)(2) requires that
the state’s submission contain adequate
provisions prohibiting emissions from
the state that contribute significantly to
nonattainment of or interfere with
maintenance of the NAAQS in any other
state. In order to ensure compliance
with the CAA’s mandate of “adequate”
provisions, the state’s SIP revision must
be supported by an adequate technical
analysis, including, but not limited to,
information concerning emissions in the
state, meteorological conditions in the
state and the potentially impacted
states, monitored ambient
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concentrations in the state and the
potentially impacted states, the distance
to the nearest area that is not attaining
the NAAQS in another state, and air
quality modeling.

Comment 7: One Commenter notes
EPA’s statement in the January 26, 2011,
proposed disapproval where the Agency
states: “* * *without an adequate
technical analysis EPA does not believe
that states can sufficiently address the
section 110(a)(2)(D)(i)(I) requirement for
the 2006 PM2.5 NAAQS.” The
Commenter mentions that they, and
possibly other states, were precluded
from providing the necessary technical
analysis by EPA because EPA did not
release the guidance until after the SIP
submission deadline. Further, the
Commenter notes that EPA did not
provide specific criteria for the
technical analysis in the EPA’s 2009
Guidance, and mentions that “[h]ad
EPA provided adequate criteria for an
approvable SIP in a timely manner, it is
likely that [the state] would have been
able to submit an approvable SIP by the
statutory deadline.”

Response 7: EPA does not agree with
the Commenter’s assertions. As was
explained earlier, the SIP submission
requirement is identified in the CAA. In
addition, States were alerted that a
technical analysis that involved
modeling and permanent, enforceable
emission reductions could be used to
make an adequate demonstration to
satisfy the 110(a)(2)(D)(i)(I) requirement
for the 1997 PM, 5 and ozone NAAQS
when EPA promulgated CAIR in 2005.
Due to the legal status of CAIR, states
relying on CAIR as permanent were
taking a risk given EPA’s proposed
Transport Rule and the court decision
on CAIR. Further, states were officially
informed that the 110(a)(2)(D)@{)(I)
requirement for the 2006 24-hour PM; s
NAAQS could not be satisfied by
reliance on CAIR (since that rule did not
consider the 2006 24-hour PM, 5
NAAQS) when EPA released EPA’s
2009 Guidance . The submittal by
Alabama relied on CAIR and it did not
include an adequate technical
analysis—despite EPA’s efforts to alert
states that mere reliance on CAIR, on its
own, would not meet the CAA
requirements.

Consistent with section 110 of the
CAA and implementing regulations at
40 CFR part 51, and as a general matter,
“adequate technical analyses” are a
cornerstone of ensuring that SIP
revisions are approvable. EPA has
addressed the timing of information in
previous comments, but to underscore
that point, EPA alerted states formally
upon the release of the EPA’s 2009
Guidance that CAIR could not be used

to meet the 110(a)(2)(D)({) ()
requirement for the 2006 PM> s NAAQS.
In addition, there are formal SIP
revision requirements described in 40
CFR part 51, subpart F. Further
information regarding the path forward
following today’s action is described
below.

Upon disapproval of Alabama’s
submittal, EPA has a legal obligation,
pursuant to the Act, to promulgate a
FIP. Section 110(a)(1) of the Act requires
states to submit SIPs that meet certain
requirements within three years of
promulgation of a NAAQS. These SIPs
are required to contain, among other
things, adequate provisions
“prohibiting, consistent with the
provisions of this subchapter, any
source or other type of emissions
activity within the state from emitting
any air pollutant in amounts which
will—(I) Contribute significantly to
nonattainment in, or interfere with
maintenance by, any other state with
respect to any such national primary or
secondary ambient air quality
standard.” Section 110(a)(1) gives the
Administrator authority to prescribe a
period shorter than three years for the
states to adopt and submit such SIPs,
but does not give the Administrator
authority to lengthen the time allowed
for submission.

Section 110(c)(1) of the Act, in turn,
requires EPA to promulgate FIPs if EPA
has found that the state has failed to
make a required submission or if EPA
has disapproved a state submission or
found it to be incomplete. Specifically,
section 110(c)(1) requires EPA to
promulgate a FIP within two years after
the Administrator “(A) Finds that a state
has failed to make a required
submission or finds that the plan or
plan revision submitted by the state
does not satisfy the minimum criteria
established under subsection (k)(1)(A) of
this section or (B) disapproves a state
implementation plan submission in
whole or in part.” The Act uses
mandatory language, finding that EPA
shall promulgate a FIPs at any time
within 2 years after the actions
identified 110(c)(1)(A) or 110(c)(1)(B)
have occurred. EPA’s legal obligation to
promulgate FIPs arises when those
actions occur without regard to the
underlying reason for the underlying
state SIP deficiency. The obligation to
promulgate a FIP must be discharged by
EPA unless two conditions are met: (1)
The state corrects the deficiency; and (2)
the Administrator approves the plan or
plan revision, before the Administrator
promulgates the FIP.

Under this statutory scheme, EPA has
authority and an obligation to
promulgate a FIP to correct a SIP

deficiency if the actions identified in
section 110(c)(1)(A) or (B) have been
taken, and the two conditions identified
in 110(c)(1) have not been met. The
question of whether EPA has authority
to promulgate any particular FIP,
therefore, must be considered on a state
specific basis.

EPA disagrees with the Commenter’s
suggestion that the rule is inconsistent
with the CAA because it does not give
states time to develop, submit and
receive EPA approval of SIPs before the
FIP goes into effect. Section 110(a)(2)
calls on states to submit SIPs that
contain adequate provisions prohibiting
the emissions proscribed by section
110(a)(2)(D)({)(I). However, when EPA
has not received such SIP submission or
has disapproved a SIP submission, it
has an obligation created by section
110(c)(1) to promulgate a FIP that meets
the requirements of section
110(a)(2)(D)({)(I). EPA does not believe it
has authority to adjust the deadlines
established in the Act in order to give
states additional time, after
promulgation of the Transport Rule, to
submit SIPs that comply with section
110(a)(2)(D)E)(I). EPA does not believe it
has authority to alter the statutory
requirement that it promulgate FIPs
within two years of making a finding of
failure to submit. EPA sought to
discharge this duty with respect to the
states covered by CAIR for the PM, 5
NAAQS by promulgating CAIR;
however, the Court found that rule
unlawful and not sufficiently related to
the statutory mandate of section
110(a)(2)(D)(1)(d). For this reason, EPA
does not believe it could argue that the
CAIR FIPs completely discharged its
duty to promulgate FIPs with respect to
the states whose section
110(a)(2)(D)(i)(I) SIPs are disapproved.

EPA is following the SIP process
established in the statute. The 110(a)
SIPs for the 2006 PM, s standard were
due in 2009. In each case, states were
given the full 3 years to meet the
requirement. The Transport Rule
provides the FIP to fulfill the
requirement that was unmet by the
states through SIPs. EPA is required to
promulgate a FIP within 2 years of a
state’s failure to have an approved SIP.
States were in fact given the first chance
to fulfill the requirement of Section
100(a)(2)(D)@)(I). EPA’s action is
subsequent to the State’s opportunity to
first fulfill the requirement.

EPA has made every attempt to
smooth the transition between the
requirements of CAIR and those of the
forthcoming Transport Rule. For future
requirements, EPA will also make every
effort to address transition issues.
However, EPA cannot ignore its



Federal Register/Vol. 76, No. 139/ Wednesday, July 20, 2011/Rules and Regulations

43133

statutory obligations and therefore
cannot ensure that no new requirements
will be placed on the sources being
regulated by this action. Every time a
NAAQS is revised, there is a statutory
obligation for states to submit SIPs to
address certain CAA requirements. If
states fail to meet the deadlines or
submit incomplete or inadequate SIPs,
EPA must act to ensure that the
requirements are put into place.

Even though EPA is issuing a FIP, the
State still has the opportunity to submit
a SIP that can tailor requirements to the
specific needs and concerns of the State
in order to meet the applicable state
budgets. Prior to this action, states had
ample time under the provisions of the
CAA to develop and submit approvable
SIPs and did not. No state affected by
the Transport Rule has submitted a SIP
to replace the emission reductions that
were required by CAIR, despite the
North Carolina opinion issued in
December 2008 that clearly said CAIR
did not adequately address
110(a)(2)(D)(1)(I). While the remand left
CAIR in place and states and sources
were required to continue to comply
with it, states had the opportunity to
develop replacement measures to ensure
that 110(a)(2)(D)(i)(I) components of
their SIPs would continue to be fulfilled
in the future.

Objection to the Use of Disapproval
Actions for States’ Implementation
Plans

Comment 8: Two Commenters express
concerns about EPA’s proposed
disapproval and indicate that EPA had
an obligation to use section 110(k)(5) of
the CAA. One Commenter states: “EPA
continues to be resistant to exploring a
legislative approach to fixing some of
the SIP issues, yet the correct process
under the existing Clean Air Act to
appropriately address this issue is not
being used.” The Commenter goes on to
state: “Section 110(k) requires that
when EPA finds a plan to be inadequate,
EPA shall (1) Require the state to revise
the plan, (2) notify the state of the
inadequacy, and (3) may establish
reasonable deadlines not to exceed 18
months.” Additionally, the Commenter
mentions that in their opinion, ‘“The
proposed disapproval completely
ignores #1 and #3 and only partially
satisfies #2. Regarding #2, the EPA
proposal simply states EPA’s position
that the SIP is inadequate, but fails to
notify us ‘of the inadequacy.”” The
Commenter asserts that “* * * EPA still
has failed to provide any specificity on
what is required of a state to submit an
approvable SIP,” and mentions that
“These Clean Air Act requirements are
not discretionary, and that ‘EPA must

comply with the provisions of Section
110(k)(5) by providing a reasonable
period of time to allow [the state] to
satisfy the inadequacy and sufficient
and timely instructions on what is
required to revise the plan instead of
relying on a theoretical FIP as the sole
remedy.”” The Commenter concludes
by stating that “EPA may not take final
action on this proposal until it complies
with Section 110(k)(5) of the Clean Air
Act.”

Response 8: The issues raised in this
comment are also addressed by
Response 7, above. To further clarify
what is included in Response 7,
Alabama’s September 23, 2009,
submission relating to section
110(a)(2)(D)(i)(I) for the 2006 PM, 5
NAAQS is being disapproved pursuant
to sections 110(k)(2) and (3) of the CAA,
not section 110(k)(5). Section 110(k)(5)
is applicable to SIPs that have been
federally-approved, and are
subsequently found to be substantially
inadequate. This is not the case for
Alabama’s September 23, 2009,
submission relating to section
110(a)(2)(D)(i)(1) for the 2006 PM, 5
NAAQS as the September 23, 2009,
submission was provided to EPA for a
new requirement that was triggered by
the promulgation of the 24-hour PM, s
NAAQS in 2006. EPA is required under
section 110(k)(3) to act upon a state
submittal with an approval or
disapproval, within the time period
designated under section 110(k)(2).
With this action, EPA is disapproving
Alabama’s September 23, 2009,
submission relating to section
110(a)(2)(D)(1)(I), because EPA has made
the determination that the Alabama SIP
does not satisfy these requirements for
the 2006 PM, s NAAQS. Alabama’s
submission is inadequate for its failure
to meet the statutory requirements of
110(a)(2)(D)()(I) as noted above. The
State can correct the deficiency by
submitting a transport SIP that meets
the provisions of the forthcoming
Transport Rule or otherwise eliminates
significant contribution and interference
with maintenance. See Response to
Comment 7.

Comment 9: One Commenter
expresses concern about EPA’s
statement in the January 26, 2011,
proposed disapprovals regarding the
Agency not taking action on some
elements of the states’ 2006 24-hour
PM: 5 infrastructure submissions, and
notes the Agency’s statutory timeframe
for taking action on SIP submissions.
Specifically, the Commenter cites the
following statement from EPA’s January
26, 2011, proposed rule: “[t]herefore,
EPA is proposing to disapprove those
provisions which relate to the

110(a)(2)(D)(i)(I) demonstration and to
take no action on the remainder of the
demonstration at this time.” The
Commenter mentions that EPA is
“clearly in violation of Clean Air Act
Section 110(k)(2)” by not taking action
on the remainder of the states’
submissions.

Response 9: In this action, EPA is
disapproving certain elements of the
State’s submission related to the
requirements under section
110(a)(2)(D)(1)(I). EPA has also
determined that these elements are
severable from the rest of the
submission. Comments on elements that
are not being addressed here are not
relevant to this action. As noted herein,
EPA intends to act on those elements in
a subsequent action. See Response to
Comment 7 for additional information.

Comment 10: One Commenter
indicates that EPA could use section
110(k)(4) to conditionally approve the
states’ implementation plans for the
transport requirements related to the
2006 24-hour PM, s NAAQS in
anticipation of the promulgation of the
final Transport Rule, “[a]lssuming EPA
adequately addresses modeling and
emissions inventory concerns raised
during the comment geriod* xR

Response 10: EPA does not agree that
the use of 110(k)(4) for a conditional
approval is appropriate in this
circumstance. Conditional approvals
may be used to approve a plan revision
based on a written commitment of the
State to adopt specific enforceable
measures by a date certain, but not later
than 1 year after the date of approval of
the plan revision. If the State does not
adopt specific enforceable measures
within a year, the conditional approval
automatically converts to a disapproval.
The forthcoming Transport Rule is an
action that is being promulgated from
EPA and not the State, so it is unclear
what “condition” the State would be
responsible for satisfying by relying on
the final promulgation of the Transport
Rule. Further, as the Commenter
implies, use of 110(k)(4) is optional. See
Response to Comment 7 for additional
information.

Acknowledgement of States’ Efforts and
Air Quality Conditions

Comment 11: Two Commenters
mention innovative air pollution control
strategies that states have implemented
to reduce emissions, and seem to
indicate that the adoption of those
strategies, in-and-of itself, complies
with the interstate transport provisions
of section 110(a)(2)(D)@{)(I) for the 2006
24-hour PM, s NAAQS. The
Commenters opine that state laws and
rules have resulted in enormous
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reductions of pollutants that are key
pollutants to interstate transport.

Response 11: EPA agrees that states
have implemented innovative air
pollution control strategies that have
provided significant reductions in
emissions, and the Agency commends
states for their efforts. However, today’s
action relates to whether Alabama has
provided an adequate technical analysis
and emissions reductions to show
compliance with the 110(a)(2)(D)(i)(I)
requirements for the 2006 24-hour PM, s
NAAQS for Alabama. It is EPA’s final
determination that Alabama’s
September 23, 2009, submission does
not provide an adequate technical
analysis and emissions reductions for
this determination and thus EPA is
disapproving the portion of Alabama’s
September 23, 2009, submission as it
relates to the 110(a)(2)(D)@{)(I)
requirements for the 2006 24-hour PM, 5
NAAQS for Alabama.

Concerns Related to the Transport Rule

Comment 12: One Commenter
expresses concern regarding EPA’s
statement in the January 26, 2011,
proposed disapproval regarding the
modeling used to support the proposed
Transport Rule, and the findings in
relation to whether states significantly
contribute to nonattainment or interfere
with maintenance of the 2006 24-hour
PM>5s NAAQS in downwind areas. The
Commenter states that “based on 2007-
2009 monitoring data, all of these areas
are currently meeting the 2006 24-hour
PM, s NAAQS” and expresses concern
that EPA did not note the area’s status
with regard to the 2006 24-hour PM: s
NAAQS in the proposal. The
Commenter goes on to say ‘“we noted in
our official comments on the proposed
Transport Rule, EPA had numerous
errors in the modeling inputs and failed
to ensure that the model performance
was acceptable. This may explain the
disparity between EPA’s modeling
results and the real world monitors.”

Response 12: Today’s action relates to
whether the State provided an adequate
technical analysis and emissions
reductions to show compliance with the
110(a)(2)(D)(E)(I) requirements for the
2006 24-hour PM, s NAAQS for
Alabama, and is not based on the
attainment status of Alabama areas.
Alabama did not provide an adequate
technical analysis to EPA to
demonstrate compliance with the
110(a)(2)(D)(i)(I) requirements for the
2006 24-hour PM, s NAAQS. With
regard to the Commenter’s concern
about the forthcoming Transport Rule,
EPA notes that the Agency received
numerous comments on the proposed
Transport Rule and is considering those

comments as it works toward
promulgation of a final Transport Rule.
All comments on the Transport Rule
will be addressed in that context.

Comment 13: Two Commenters assert
that EPA’s proposed finding of
significant contribution for the proposed
Transport Rule is based on an
inaccurate emissions inventory, fails to
take into account all of the reductions
required by the state rules already in
effect, and contains numerous other
errors that only compound these
problems.

Response 13: EPA received numerous
comments on the proposed Transport
Rule and is considering those comments
as it works toward promulgation of a
final Transport Rule. All comments on
the Transport Rule will be addressed in
that context.

I1I. Final Action

EPA is taking final action to
disapprove the portion of Alabama’s
September 23, 2009, submission,
relating to section 110(a)(2)(D)()(I),
because EPA has made the
determination that Alabama’s SIP does
not satisfy the requirements for the 2006
24-hour PM, s NAAQS. Although EPA is
taking final action to disapprove the
portion of Alabama’s September 23,
2009, submission relating to section
110(a)(2)(D)(1)(1), EPA acknowledges the
State’s efforts to address this
requirement in its September 23, 2009,
submission. Unfortunately, the
submittal relies on CAIR and without an
adequate technical analysis EPA does
not believe that states can adequately
address the section 110(a)(2)(D)(@1)()
requirement for the 2006 PM,.s NAAQS.
The purpose of the Transport Rule that
EPA is developing and has proposed is
to respond to the remand of CAIR by the
Court and address the section
110(a)(2)(D)(i)(I) requirements for the
2006 24-hour PM, s NAAQS for the
affected states. In today’s action, EPA is
not taking any disapproval action on the
remaining elements of the submission,
including other section 110(a)(2)
infrastructure elements, and specifically
the section 110(a)(2)(D)(i)(II) portion
regarding interference with measures
required in the applicable SIP for
another state designed to prevent
significant deterioration of air quality
and protect visibility but instead will
act on those provisions in a separate
rulemaking.

Under section 179(a) of the CAA, final
disapproval of a submittal that
addresses a requirement of a Part D Plan
(42 U.S.C. sections 7501-7515) or is
required in response to a finding of
substantial inadequacy as described in
section 7410(k)(5) (SIP call) starts a

sanctions clock. Section
110(a)(2)(D)({i)(I) provisions (the
provisions being disapproved in today’s
notice) were not submitted to meet
requirements for Part D, and therefore,
no sanctions will be triggered. This final
action triggers the requirement under
section 110(c) that EPA promulgate a
FIP no later than 2 years from the date
of the disapproval unless the State
corrects the deficiency, and the
Administrator approves the plan or plan
revision before the Administrator
promulgates such FIP. The proposed
Transport Rule, when final, is the FIP
that EPA intends to implement to satisfy
the 110(a)(2)(D)(i)(I) requirement for
Alabama for the 2006 24-hr PM, 5
NAAQS.

1IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to act on state law as
meeting federal requirements and does
not impose additional requirements
beyond those imposed by state law.

A. Executive Order 12866, Regulatory
Planning and Review

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under the Executive
Order.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq, because this
SIP disapproval under section 110 and
subchapter I, part D of the CAA will not
in-and-of itself create any new
information collection burdens but
simply disapproves certain state
requirements for inclusion into the SIP.
Burden is defined at 5 CFR 1320.3(b).

C. Regulatory Flexibility Act (RFA)

The RFA generally requires an agency
to conduct a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and small governmental
jurisdictions. For purposes of assessing
the impacts of today’s rule on small
entities, small entity is defined as: (1) A
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small business as defined by the Small
Business Administration’s regulations at
13 CFR 121.201; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)

a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, I certify that this action will not
have a significant impact on a
substantial number of small entities.
This rule does not impose any
requirements or create impacts on small
entities. This SIP disapproval under
section 110 and subchapter I, part D of
the CAA will not in-and-of itself create
any new requirements but simply
disapproves certain state requirements
for inclusion into the SIP. Accordingly,
it affords no opportunity for EPA to
fashion for small entities less
burdensome compliance or reporting
requirements or timetables or
exemptions from all or part of the rule.
The fact that the CAA prescribes that
various consequences (e.g., higher offset
requirements) may or will flow from
this disapproval does not mean that
EPA either can or must conduct a
regulatory flexibility analysis for this
action. Therefore, this action will not
have a significant economic impact on
a substantial number of small entities.
EPA continues to be interested in the
potential impacts of this proposed rule
on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
IT of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531-
1538 for state, local, or tribal
governments or the private sector. EPA
has determined that the disapproval
action does not include a federal
mandate that may result in estimated
costs of $100 million or more to either
state, local, or tribal governments in the
aggregate, or to the private sector. This
action disapproves pre-existing
requirements under state or local law,
and imposes no new requirements.
Accordingly, no additional costs to
state, local, or tribal governments, or to
the private sector, result from this
action.

E. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an

accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.”

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely disapproves certain state
requirements for inclusion into the SIP
and does not alter the relationship or
the distribution of power and
responsibilities established in the CAA.
Thus, Executive Order 13132 does not
apply to this action.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000), because the SIP EPA is
disapproving would not apply in Indian
country located in the State, and EPA
notes that it will not impose substantial
direct costs on tribal governments or
preempt tribal law. Thus, Executive
Order 13175 does not apply to this
action.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it is not
an economically significant regulatory
action based on health or safety risks
subject to Executive Order 13045 (62 FR
19885, April 23, 1997). This SIP
disapproval under section 110 and
subchapter I, part D of the CAA will not
in-and-of itself create any new
regulations but simply disapproves
certain state requirements for inclusion
into the SIP.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001) because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

Section 12(d) of the NTTAA, Public
Law 104-113, section 12(d) (15 U.S.C.
272 note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. NTTAA directs EPA
to provide Congress, through the Office
of Management and Budget,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. EPA
believes that this action is not subject to
requirements of Section 12(d) of
NTTAA because application of those
requirements would be inconsistent
with the CAA.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
proposed action. In reviewing SIP
submissions, EPA’s role is to approve or
disapprove state choices, based on the
criteria of the CAA. Accordingly, this
action merely proposes to disapprove
certain state requirements for inclusion
into the SIP under section 110 and
subchapter I, part D of the CAA and will
not in-and-of itself create any new
requirements. Accordingly, it does not
provide EPA with the discretionary
authority to address, as appropriate,
disproportionate human health or
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environmental effects, using practicable
and legally permissible methods, under
Executive Order 12898.

K. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 19, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.

Dated: June 28, 2011.

A. Stanley Meiburg
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart B—Alabama

m 2. Section 52.62 is amended by adding
paragraph (d), to read as follows:

§52.62 Control strategy: Sulfur oxides and
particulate matter.

* * * * *

(d) Disapproval. EPA is disapproving
portions of Alabama’s Infrastructure SIP
for the 2006 24-hour PM, s NAAQS
addressing interstate transport,
specifically with respect to section
110(a)(2)(D)(1)(D.

[FR Doc. 2011-17985 Filed 7-19-11; 8:45 am]
BILLING CODE 6560-50-P?<

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR—-2010-1014-201127; FRL—
9437-9]

Approval and Promulgation of Air
Quality Implementation Plan;
Kentucky; Disapproval of Interstate
Transport Submission for the 2006
24-hour PM, 5 Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
disapprove the portion of Kentucky’s
September 8, 2009, submission which
was intended to meet the requirement to
address interstate transport for the 2006
24-hour fine particulate matter (PM, s)
national ambient air quality standards
(NAAQS). Additionally, EPA is
responding to comments received on
EPA’s January 26, 2011, proposed
disapproval of the aforementioned
portion of Kentucky’s September 8,
2009, submission. On September 8,
2009, the Commonwealth of Kentucky,
through the Kentucky Division for Air
Quality (KDAQ), provided a letter to
EPA with certification that Kentucky’s
state implementation plan (SIP) meets
the interstate transport requirements
with regard to the 2006 24-hour PM 5
NAAQS. Specifically, the interstate
transport requirements under the Clean
Air Act (CAA or Act) prohibit a state’s
emissions from significantly
contributing to nonattainment or
interfering with the maintenance of the
NAAQS in any other state. The effect of
today’s action will be the promulgation
of a Federal Implementation Plan (FIP)
for Kentucky no later than two years
from the date of disapproval. The
proposed Transport Rule, when final, is
the FIP that EPA intends to implement
for Kentucky.

DATES: Effective Date: This rule will be
effective August 19, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR-
2010-1014. All documents in the docket
are listed on the http://
www.regulations.gov Web site. Although
listed in the index, some information is
not publicly available, i.e., Confidential
Business Information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either

electronically through http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT: For
information regarding the Kentucky SIP,
contact Mr. Zuri Farngalo, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Mr.
Farngalo’s telephone number is (404)
562—9152; e-mail address:
farngalo.zuri@epa.gov. For information
regarding the PM; s interstate transport
requirements under section
110(a)(2)(D)(i), contact Mr. Steven
Scofield, Regulatory Development
Section, at the same address above. Mr.
Scofield’s telephone number is (404)
562-9034; e-mail address:
scofield.steve@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background

II. EPA’s Responses to Comments

III. Final Action

IV. Statutory and Executive Order Reviews

I. Background

Upon promulgation of a new or
revised NAAQS, sections 110(a)(1) and
(2) of the CAA require states to address
basic SIP requirements, including
emissions inventories, monitoring, and
modeling to assure attainment and
maintenance for that NAAQS. On
December 18, 2006, EPA revised the 24-
hour average PM, s primary and
secondary NAAQS from 65 micrograms
per cubic meter (ug/m3) to 35 pug/m3,
thus states were required to provide
submissions to address section 110(a)(1)
and (2) of the CAA (infrastructure SIPs)
for this revised NAAQS. Kentucky
provided its infrastructure submission
for the 2006 PM, s NAAQS on
September 8, 2009. On January 26, 2011,
EPA proposed to disapprove the portion
of Kentucky’s September 8, 2009,
infrastructure submission related to
interstate transport (i.e.,
110(a)(2)(D)(i)(1)) for the 2006 PM, 5
NAAQS. See 76 FR 4597. A summary of
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the background for this final action is
provided below.

Section 110(a)(2) lists the elements
that infrastructure SIPs must address, as
applicable, including section
110(a)(2)(D)(i), which pertains to
interstate transport of certain emissions.
States were required to provide
submissions to address the applicable
110(a)(2) infrastructure requirements,
including section 110(a)(2)(D)(i), by
September 21, 2009.1

On September 25, 2009, EPA issued a
guidance entitled “Guidance on SIP
Elements Required Under Sections
110(a)(1) and (2) for the 2006 24-Hour
Fine Particle (PM,s) National Ambient
Air Quality Standards (NAAQS)”
(hereinafter referred to as “EPA’s 2009
Guidance”). EPA developed the EPA’s
2009 Guidance to make additional
recommendations to states for making
submissions to meet the requirements of
section 110, including 110(a)(2)(D)(i) for
the revised 2006 24-hour PM, s NAAQS.

As identified in the EPA’s 2009
Guidance, the “good neighbor”
provisions in section 110(a)(2)(D)(i)
require each state to submit a SIP that
prohibits emissions that adversely affect
another state in the ways contemplated
in the CAA. Section 110(a)(2)(D)(i)
contains four distinct requirements
related to the impacts of interstate
transport. Specifically, the SIP must
prevent sources in the state from
emitting pollutants in amounts which
will: (1) Contribute significantly to
nonattainment of the NAAQS in other
states; (2) interfere with maintenance of
the NAAQS in other states; (3) interfere
with provisions to prevent significant
deterioration of air quality in other
states; or (4) interfere with efforts to
protect visibility in other states.

In the EPA’s 2009 Guidance, EPA
explained that submissions from states
pertaining to the ‘“‘significant
contribution” and “interfere with
maintenance” requirements in section
110(a)(2)(D)(1)(I) must contain adequate
provisions to prohibit air pollutant
emissions from within the state that
contribute significantly to
nonattainment or interfere with
maintenance of the NAAQS in any other
state. EPA described a number of
considerations for states for providing
an adequate demonstration to address
interstate transport requirements in the
EPA’s 2009 Guidance. First, EPA noted
that the state’s submission should

1The rule for the revised PM, s NAAQS was
signed by the Administrator and publically
disseminated on September 21, 2006. Because EPA
did not prescribe a shorter period for 110(a) SIP
submittals, the submittals for the 2006 24-hour
NAAQS were due on September 21, 2009, three
years from the September 21, 2006, signature date.

explain whether or not emissions from
the state contribute significantly to
nonattainment or interfere with
maintenance of the NAAQS in any other
state and, if so, address the impact. EPA
stated that the state’s conclusion should
be supported by an adequate technical
analysis. Second, EPA recommended
the various types of information that
could be relevant to support the state’s
submission, such as information
concerning emissions in the state,
meteorological conditions in the state
and the potentially impacted states,
monitored ambient concentrations in
the state, and air quality modeling.
Third, EPA explained that states should
address the “interfere with
maintenance’ requirement
independently which requires an
evaluation of impacts on areas of other
states that are meeting the 2006 24-hour
PM, s NAAQS, not merely areas
designated nonattainment. Lastly, EPA
explained that states could not rely on
the Clean Air Interstate Rule (CAIR) to
comply with CAA section 110(a)(2)(D)(i)
requirements for the 2006 24-hour PM, 5
NAAQS because CAIR does not address
this NAAQS. CAIR, promulgated by
EPA on May 12, 2005 (see 70 FR 25162),
required states to reduce emissions of
sulfur dioxide and nitrogen oxides that
significantly contribute to, and interfere
with maintenance of the 1997 PM, 5
NAAQS and/or ozone in any downwind
state. CAIR was intended to provide
states covered by the rule with a
mechanism to satisfy their CAA section
110(a)(2)(D)(i)(I) obligations to address
significant contribution to downwind
nonattainment and interference with
maintenance in another state with
respect to the 1997 ozone and PM; 5
NAAQS. Many states adopted the CAIR
provisions and submitted SIPs to EPA to
demonstrate compliance with the CAIR
requirements in satisfaction of their
110(a)(2)(D)(i)(I) obligations for those
two pollutants.

EPA was sued by a number of parties
on various aspects of CAIR, and on July
11, 2008, the U.S. Court of Appeals for
the District of Columbia Circuit (DC
Circuit or Court) issued its decision to
vacate and remand both CAIR and the
associated CAIR FIPs in their entirety.
North Carolina v. EPA, 531 F.3d 836
(DC Circuit, July 11, 2008). However, in
response to EPA’s petition for rehearing,
the Court issued an order remanding
CAIR to EPA without vacating either
CAIR or the CAIR FIPs. North Carolina
v. EPA, 550 F.3d 1176 (DC Circuit,
December 23, 2008). The Court thereby
left CAIR in place in order to
“temporarily preserve the
environmental values covered by CAIR”

until EPA replaces it with a rule
consistent with the Court’s opinion. Id.
at 1178. The Court directed EPA to
“remedy CAIR’s flaws’’ consistent with
its July 11, 2008, opinion, but declined
to impose a schedule on EPA for
completing that action. Id.

In order to address the judicial
remand of CAIR, EPA has proposed a
new rule to address interstate transport
pursuant to section 110(a)(2)(D)(i), the
“Federal Implementation Plans to
Reduce Interstate Transport of Fine
Particulate Matter and Ozone”
(Transport Rule).2 As part of the
proposed Transport Rule, EPA
specifically examined the section
110(a)(2)(D)(i) requirements that
emissions from sources in a state must
not “significantly contribute to
nonattainment” and “interfere with
maintenance” of the 2006 24-hour PM, 5
NAAQS by other states. The modeling
performed for the proposed Transport
Rule shows that Kentucky significantly
contributes to nonattainment or
interferes with maintenance of the 2006
24-hour PM, s NAAQS in downwind
areas. EPA has now completed the
modeling for the final Transport Rule
and, as indicated by the technical
support documents for this action,
Kentucky in fact contributes to
downwind nonattainment in another
state or interferes with maintenance of
the 2006 24-hour PM, s NAAQS in
another state.

On September 8, 2009, the
Commonwealth of Kentucky, through
KDAQ, provided a letter to EPA
certifying that the Kentucky SIP meets
the interstate transport requirements
with regard to the 2006 24-hour PM; 5
NAAQS.3 Specifically, Kentucky
certified that its current SIP adequately
addresses the elements of CAA section
110(a)(2)(D)(i)(I) for the 2006 24-hour
PM,s NAAQS. CAA section
110(a)(2)(D)()(I) requires that
implementation plans for each state
contain adequate provisions to prohibit
air pollutant emissions from sources
within a state from significantly
contributing to nonattainment in or
interfering with maintenance of the

2 See “Federal Implementation Plans To Reduce
Interstate Transport of Fine Particulate Matter and
Ozone; Proposed Rule,” 75 FR 45210 (August 2,
2010).

3Kentucky’s September 8, 2009, certification
letter also explained that Kentucky’s current SIP
sufficiently addresses other requirements of section
110(a)(2) for the 2006 24-hour PM» s NAAQS;
however, today’s final rulemaking only relates to
the section 110(a)(2)(D)(i)(I) requirements for the
2006 24-hour PM> s NAAQS. EPA will address the
other section 110(a)(2) requirements for the 2006
24-hour PM, s NAAQS in relation to Kentucky’s SIP
in a rulemaking separate from today’s final
rulemaking.
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NAAQS (in this case the 2006 24-hour
PM, s NAAQS) in any other state. On
January 26, 2011, EPA proposed to
disapprove the portion of Kentucky’s
September 8, 2009, submission related
to interstate transport for the 2006 24-
hour PM, s NAAQS because EPA made
the preliminary determination that
Kentucky’s September 8, 2009,
submission does not meet the
requirements of section 110(a)(2)(D)(i)(I)
of the CAA for this NAAQS. This action
is finalizing EPA’s disapproval of
Kentucky’s September 8, 2009,
submission with regard to section
110(a)(2)(D)(H)(I) of the CAA for the 2006
24-hour PM, s NAAQS. See EPA’s
January 26, 2011, proposed disapproval
rulemaking at 76 FR 4597 for further
information on EPA’s rationale for this
final action.

II. EPA’s Responses to Comments

EPA received three sets of adverse
comments on the January 26, 2011,
proposed rulemaking to disapprove the
portion of Kentucky’s September 8,
2009, infrastructure submission on the
interstate transport requirements of
sections 110(a)(2)(D)(i)(I) of the CAA for
the 2006 24-hour PM, s NAAQS. A full
set of the comments provided by KDAQ,
the North Carolina Department of
Environment and Natural Resources,
and the Georgia Environmental
Protection Division (hereinafter referred
to as “‘the Commenters”) are provided in
the docket for this final action. As a
general matter, the comments
overlapped on some issues, and as a
result, EPA has organized the response
to comments by issue. In addition, EPA
acknowledges Georgia’s comments
regarding SIP processing in general. As
Georgia is aware, EPA is considering
improvements to the SIP process and
appreciates Georgia’s comments in that
regard.

For the most part, the Commenters
oppose EPA’s proposed disapproval
action for the interstate portion of
Kentucky’s September 8, 2009,
infrastructure submission for the 2006
24-hour PM, s NAAQS. The comments
fall generally into the following
categories: (1) States’ inability to rely on
CAIR to satisfy the 110(a)(2)(D)({)(T)
requirements for the 2006 24-hour PM, s
NAAQS; (2) apparent lack of guidance
from EPA on how states should meet the
requirements; (3) concerns regarding the
procedure of taking action to disapprove
Kentucky’s submittal; (4)
acknowledgement of states’ efforts and
air quality conditions; and (5) concerns
related to the Transport Rule. A
summary of the comments and EPA’s
responses are provided below.

States’ Inability To Rely on CAIR To
Satisfy the 110(a)(2)(D)(i)(I)
Requirements for the 2006 24-hour
PM>.s NAAQS

Comment 1: The Commenters express
concern with EPA’s proposed
disapproval and assert that states should
be able to rely on CAIR to address the
transport requirements in section
110(a)(2)(D)(i)(I) for the 2006 24-hour
PM, s NAAQS. The Commenters explain
that the Court left CAIR in place and
opine that states should be able to rely
on emissions reductions from CAIR to
address transport. One Commenter also
mentions that “[t]he Court did not
impose a schedule on EPA for
completing the Transport Rule;
therefore, states have no assurances that
EPA will ever replace the CAIR rule.
Since there is no guarantee that the
Transport Rule will be promulgated in
a timely manner, states cannot rely on
the reductions in the proposed
Transport Rule and must rely on the
CAIR reductions, which are permanent
and enforceable.”

Response 1: As discussed in EPA’s
2009 Guidance, states cannot rely on the
CAIR rule for the submission for the
2006 24-hour PM, s NAAQS because
CAIR does not address this NAAQS, and
was never intended to address this
NAAQS. CAIR was originally put in
place to address the 1997 8-hour ozone
and PM, s NAAQS. In order to
adequately address the requirements of
section 110(a)(2)(D)(i)(1), states can only
rely on permanent emission reductions
to address transport for the 2006 24-
hour PM, s NAAQS, and must include
an appropriate technical demonstration.

Apparent Lack of Guidance From EPA
on How States Should Meet the
Requirements

Comment 2: Two Commenters note
that that 110(a)(2) infrastructure SIPs for
the 24-hour PM, s NAAQS were due
September 21, 2009, but EPA’s guidance
was not released to the states until
September 25, 2009.

Response 2: While EPA’s 2009
Guidance regarding the 110(a)(2)
infrastructure SIPs for the 2006 24-hour
PM, s NAAQS was released on
September 25, 2009, this guidance did
not establish new requirements beyond
those already required by section
110(a)(2)(D)(1)(I) of the CAA. Relevant
portions of section 110(a)(2) require, as
follows, “Each [implementation plan
submitted by a State under this chapter]
shall * * * contain adequate
provisions—(i) prohibiting, consistent
with the provisions of this subchapter,
any source or other type of emissions
activity within the State from emitting

any air pollutant in amounts which
will—contribute significantly to
nonattainment in, or interfere with
maintenance by, any other State with
respect to any such national primary or
secondary ambient air quality standard
* * ** States are statutorily obligated to
address the requirements of section
110(a)(2)(D)(@{E)) for the 2006 24-hour
PM, s NAAQS. This above-quoted
provision provides States with the
requirement.

Comment 3: Two Commenters express
concern about communication in the
SIP process. The Commenters go on to
say that “[e]ven though EPA’s guidance
was released only a short time later,
EPA Region 4 gave absolutely no
indication to its co-regulators that there
would be a fatal flaw with the
submittal.” The commenter further
states that, ““it wasn’t until a year later
that states were informed via an e-mail
on August 27, 2010, that ‘All Region 4
states submitted complete infrastructure
SIPs for the 2006 PM, s NAAQS, and our
intention is to disapprove the
110(a)(2)(D)(H)(I) portion of those unless
it is withdrawn by the state.””

Response 3: EPA disagrees with the
Commenters’ assertion that they were
initially notified in an August 27, 2010,
e-mail about EPA’s expectations and
concerns with states’ submissions
reliance on CAIR to meet the
requirements for section
110(a)(2)(D)(1)() for the 2006 24-hour
PM, s NAAQS. As was explained above,
Kentucky’s obligation stems from the
CAA. As is EPA’s practice, EPA
reminded the States on a number of
occasions of the interstate transport
obligations in 110(a)(2)(D)(i)(1). In
addition to the informal reminders (via
e-mail and teleconferences, among other
avenues), EPA’s January 2011 proposal
served as a formal, legal notification and
provided for a formal opportunity for
public comment.

Although EPA reminded states of
EPA’s expectations and concerns with
states’ reliance on CAIR to meet the
requirements for section
110(a)(2)(D)(1)(I) for the 2006 24-hour
PM> s NAAQS in an August 27, 2010, e-
mail, EPA formally notified states of the
expectations and concerns in the EPA’s
2009 Guidance. Specifically, EPA noted
that SIP submissions that relied on
CAIR for satisfying the 110(a)(2)(D)(i)(I)
requirements for the 2006 24-hour PM, 5
NAAQS would be inadequate, as CAIR
did not address this NAAQS. EPA’s
proposed disapproval of the portion of
Kentucky’s September 8, 2009,
submission did not occur until January
2011, which was over a year after EPA’s
notification (through the release of the
EPA’s 2009 Guidance) of any states’
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deficiency for meeting the
110(a)(2)(D)(1)(I) requirement for the
2006 24-hr PM, s NAAQS had that state
relied on CAIR. Thus, Kentucky had
notification and an opportunity to
provide supplemental information
between the release of EPA’s 2009
Guidance and EPA’s proposed
disapproval action in January 2011.

Comment 4: One Commenter raises
concerns with EPA treating its 2009
Guidance as “binding” and suggests that
this action is contrary to statements
made by EPA in support of EPA and
states being ‘“‘co-regulators.”

Response 4: EPA disagrees with the
Commenter’s assertion that the
proposed disapproval is contrary to EPA
treating the states as co-regulators. As
was explained earlier, EPA has regular
contact with its state co-regulators. With
regard to the proposed disapproval
action, EPA corresponded with
Kentucky regarding the September 8,
2009, submittal prior to the proposed
disapproval. In the past several months,
EPA has corresponded with Kentucky
on a number of occasions regarding
other SIP revisions and EPA’s
consideration of those revisions—as is
EPA’s typical practice to support the co-
regulator relationship.

Further, EPA notes that the January
26, 2011, proposed disapproval of
Kentucky’s September 8, 2009,
submission as it relates to satisfying the
110(a)(2)(D)(H)(I) requirements for the
2006 24-hour PM, s NAAQS is based on
EPA’s determination that Kentucky did
not provide adequate information to
demonstrate compliance with the
requirements of section 110(a)(2)(D)(i)(I)
for the 2006 24-hour PM, s NAAQS for
Kentucky. No new requirements were
introduced in EPA’s 2009 Guidance.
This guidance simply provided
additional clarifications but the CAA
requirements existed long before
Kentucky’s September 21, 2009,
deadline for a SIP submission.

Comment 5: One Commenter
mentions that “EPA has not stated the
amount of reduction they believe is
needed to satisfy the transport
requirements. Not only is this a
situation where EPA moves the finish
line (by releasing guidance AFTER the
due date), the finish line isn’t even
knowable (because EPA refuses to
inform the states how much reduction is
enough to satisfy the requirements).
EPA seems to say that it has to be
whatever the final Transport Rule says,
even though there is no final Transport
Rule.”

Response 5: EPA disagrees with this
comment. As was explained earlier, the
state obligation stems from the CAA
itself. As co-regulators, EPA makes

efforts to assist states in submitting
approvable revisions—and EPA took
such action with EPA’s 2009 Guidance.
States had an opportunity to conduct
their own analyses regarding interstate
transport. Section 110(a)(2) requires that
the state’s submission contain adequate
provisions prohibiting emissions from
the state that contribute significantly to
nonattainment of or interfere with
maintenance of the NAAQS in any other
state. In order to ensure compliance
with the CAA’s mandate of ““adequate”
provisions, the state’s SIP revision must
be supported by an adequate technical
analysis, including, but not limited to,
information concerning emissions in the
state, meteorological conditions in the
state and the potentially impacted
states, monitored ambient
concentrations in the state and the
potentially impacted states, the distance
to the nearest area that is not attaining
the NAAQS in another state, and air
quality modeling. EPA appreciates that
Kentucky has initiated the process of
such an analysis (which is included in
Kentucky’s comment letter).

Comment 6: One Commenter notes
EPA’s statement in the January 26, 2011,
proposed disapproval where the Agency
states: “* * * without an adequate
technical analysis EPA does not believe
that states can sufficiently address the
section 110(a)(2)(D)(i)(I) requirement for
the 2006 PM» s NAAQS.” The
Commenter mentions that they, and
possibly other states, were precluded
from providing the necessary technical
analysis by EPA because EPA did not
release the guidance until after the SIP
submission deadline. Further, the
Commenter notes that EPA did not
provide specific criteria for the
technical analysis in the EPA’s 2009
Guidance, and mentions that “[h]ad
EPA provided adequate criteria for an
approvable SIP in a timely manner, it is
likely that [the state] would have been
able to submit an approvable SIP by the
statutory deadline.” The Commenter
included a technical analysis as part of
their comments on the proposal.

Response 6: EPA does not agree with
the Commenter’s assertions. As was
explained earlier, the SIP submission
requirement is identified in the CAA. In
addition, States were alerted that a
technical analysis that involved
modeling and permanent, enforceable
emission reductions could be used to
make an adequate demonstration to
satisfy the 110(a)(2)(D)(i)(I) requirement
for the 1997 PM, s and ozone NAAQS
when EPA promulgated CAIR in 2005.
Due to the legal status of CAIR, states
relying on CAIR as permanent were
taking a risk given EPA’s proposed
Transport Rule and the court decision

on CAIR. Further, states were officially
informed that the 110(a)(2)(D)@E)(I)
requirement for the 2006 24-hour PM, s
NAAQS could not be satisfied by
reliance on CAIR (since that rule did not
consider the 2006 24-hour PM, 5
NAAQS) when EPA released EPA’s
2009 Guidance. The submittal by
Kentucky relied on CAIR and it did not
include an adequate technical
analysis—despite EPA’s efforts to alert
states that mere reliance on CAIR, on its
own, would not meet the CAA
requirements.

Consistent with section 110 of the
CAA and implementing regulations at
40 CFR part 51, and as a general matter,
“adequate technical analyses” are a
cornerstone of ensuring that SIP
revisions are approvable. EPA has
addressed the timing of information in
previous comments, but to underscore
that point, EPA alerted states formally
upon the release of the EPA’s 2009
Guidance that CAIR could not be used
to meet the 110(a)(2)(D)(1)(I)
requirement for the 2006 PM, s NAAQS.
In addition, there are formal SIP
revision requirements described in 40
CFR part 51, subpart F. EPA does not
agree that Kentucky’s comments on the
January 2011 disapproval proposal may
be considered a ‘“‘SIP revision;”
nonetheless, EPA did review the
comments as was described above.
Further information regarding the path
forward following today’s action is
described below.

Upon disapproval of Kentucky’s
submittal, EPA has a legal obligation,
pursuant to the Act, to promulgate a
FIP. Section 110(a)(1) of the Act requires
states to submit SIPs that meet certain
requirements within three years of
promulgation of a NAAQS. These SIPs
are required to contain, among other
things, adequate provisions
“prohibiting, consistent with the
provisions of this subchapter, any
source or other type of emissions
activity within the state from emitting
any air pollutant in amounts which
will—(I) contribute significantly to
nonattainment in, or interfere with
maintenance by, any other state with
respect to any such national primary or
secondary ambient air quality
standard.” Section 110(a)(1) gives the
Administrator authority to prescribe a
period shorter than three years for the
states to adopt and submit such SIPs,
but does not give the Administrator
authority to lengthen the time allowed
for submission.

Section 110(c)(1) of the Act, in turn,
requires EPA to promulgate FIPs if EPA
has found that the state has failed to
make a required submission or if EPA
has disapproved a state submission our
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found it to be incomplete. Specifically,
section 110(c)(1) requires EPA to
promulgate a FIP within two years after
the Administrator “(A) finds that a state
has failed to make a required
submission or finds that the plan or
plan revision submitted by the state
does not satisfy the minimum criteria
established under subsection (k)(1)(A) of
this section or (B) disapproves a state
implementation plan submission in
whole or in part.” The Act uses
mandatory language, finding that EPA
shall promulgate a FIPs at any time
within 2 years after the actions
identified 110(c)(1)(A) or 110(c)(1)(B)
have occurred. EPA’s legal obligation to
promulgate FIPs arises when those
actions occur without regard to the
underlying reason for the underlying
state SIP deficiency. The obligation to
promulgate a FIP must be discharged by
EPA unless two conditions are met: (1)
The state corrects the deficiency; and (2)
the Administrator approves the plan or
plan revision, before the Administrator
promulgates the FIP.

Under this statutory scheme, EPA has
authority and an obligation to
promulgate a FIP to correct a SIP
deficiency if the actions identified in
section 110(c)(1)(A) or (B) have been
taken, and the two conditions identified
in 110(c)(1) have not been met. The
question of whether EPA has authority
to promulgate any particular FIP,
therefore, must be considered on a state
specific basis.

EPA disagrees with the Commenter’s
suggestion that the rule is inconsistent
with the CAA because it does not give
states time to develop, submit and
receive EPA approval of SIPs before the
FIP goes into effect. Section 110(a)(2)
calls on states to submit SIPs that
contain adequate provisions prohibiting
the emissions proscribed by section
110(a)(2)(D)(1)(). However, when EPA
has not received such SIP submission or
has disapproved a SIP submission, it
has an obligation created by section
110(c)(1) to promulgate a FIP that meets
the requirements of section
110(a)(2)(D)(1)(I). EPA does not believe it
has authority to adjust the deadlines
established in the Act in order to give
states additional time, after
promulgation of the Transport Rule, to
submit SIPs that comply with section
110(a)(2)(D)(1)(). EPA does not believe it
has authority to alter the statutory
requirement that it promulgate FIPs
within two years of making a finding of
failure to submit. EPA sought to
discharge this duty with respect to the
states covered by CAIR for the PM, 5
NAAQS by promulgating CAIR;
however, the Court found that rule
unlawful and not sufficiently related to

the statutory mandate of section
110(a)(2)(D)[)(I). For this reason, EPA
does not believe it could argue that the
CAIR FIPs completely discharged its
duty to promulgate FIPs with respect to
the states whose section
110(a)(2)(D)(i)(I) SIPs are disapproved.

EPA is following the SIP process
established in the statute. The 110(a)
SIPs for the 2006 PM- 5 standard were
due in 2009. In each case, states were
given the full 3 years to meet the
requirement. The Transport Rule
provides the FIP to fulfill the
requirement that was unmet by the
states through SIPs. EPA is required to
promulgate a FIP within 2 years of a
state’s failure to have an approved SIP.
States were in fact given the first chance
to fulfill the requirement of Section
100(a)(2)(D)(i)(I). EPA’s action is
subsequent to the State’s opportunity to
first fulfill the requirement.

EPA has made every attempt to
smooth the transition between the
requirements of CAIR and those of the
forthcoming Transport Rule. For future
requirements, EPA will also make every
effort to address transition issues.
However, EPA cannot ignore its
statutory obligations and therefore
cannot ensure that no new requirements
will be placed on the sources being
regulated by this action. Every time a
NAAQS is revised, there is a statutory
obligation for states to submit SIPs to
address certain CAA requirements. If
states fail to meet the deadlines or
submit incomplete or inadequate SIPs,
EPA must act to ensure that the
requirements are put into place.

Even though EPA is issuing a FIP, the
State still has the opportunity to submit
a SIP that can tailor requirements to the
specific needs and concerns of the State
in order to meet the applicable state
budgets. Prior to this action, states had
ample time under the provisions of the
CAA to develop and submit approvable
SIPs and did not. No state affected by
the Transport Rule has submitted a SIP
to replace the emission reductions that
were required by CAIR, despite the
North Carolina opinion issued in
December 2008 that clearly said CAIR
did not adequately address
110(a)(2)(D)(i)(I). While the remand left
CAIR in place and states and sources
were required to continue to comply
with it, states had the opportunity to
develop replacement measures to ensure
that 110(a)(2)(D)(i)(I) components of
their SIPs would continue to be fulfilled
in the future.

Objection to the Use of Disapproval
Actions for States’ Implementation
Plans

Comment 7: Two Commenters express
concerns about EPA’s proposed
disapproval and indicate that EPA had
an obligation to use section 110(k)(5) of
the CAA. One Commenter states: “EPA
continues to be resistant to exploring a
legislative approach to fixing some of
the SIP issues, yet the correct process
under the existing Clean Air Act to
appropriately address this issue is not
being used.” The Commenter goes on to
state: “Section 110(k) requires that
when EPA finds a plan to be inadequate,
EPA shall (1) require the state to revise
the plan, (2) notify the state of the
inadequacy, and (3) may establish
reasonable deadlines not to exceed 18
months.” Additionally, the Commenter
mentions that in their opinion, “The
proposed disapproval completely
ignores #1 and #3 and only partially
satisfies #2. Regarding #2, the EPA
proposal simply states EPA’s position
that the SIP is inadequate, but fails to
notify us ‘of the inadequacy.”” The
Commenter asserts that “* * * EPA still
has failed to provide any specificity on
what is required of a state to submit an
approvable SIP,” and mentions that
“These Clean Air Act requirements are
not discretionary, and that ‘EPA must
comply with the provisions of Section
110(k)(5) by providing a reasonable
period of time to allow [the state] to
satisfy the inadequacy and sufficient
and timely instructions on what is
required to revise the plan instead of
relying on a theoretical FIP as the sole
remedy.”” The Commenter concludes
by stating that “EPA may not take final
action on this proposal until it complies
with Section 110(k)(5) of the Clean Air
Act.”

Response 7: The issues raised in this
comment are also addressed by
Response 6, above. To further clarify
what is included in Response 6,
Kentucky’s September 8, 2009,
submission relating to section
110(a)(2)(D)(i)() for the 2006 PM> 5
NAAQS is being disapproved pursuant
to sections 110(k)(2) and (3) of the CAA,
not section 110(k)(5). Section 110(k)(5)
is applicable to SIPs that have been
federally-approved, and are
subsequently found to be substantially
inadequate. This is not the case for
Kentucky’s September 8, 2009,
submission relating to section
110(a)(2)(D)(i)() for the 2006 PM, 5
NAAQS as the September 8, 2009,
submission was provided to EPA for a
new requirement that was triggered by
the promulgation of the 24-hour PM, 5
NAAQS in 2006. EPA is required under
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section 110(k)(3) to act upon a state
submittal with an approval or
disapproval, within the time period
designated under section 110(k)(2).
With this action, EPA is disapproving
Kentucky’s September 8, 2009,
submission relating to section
110(a)(2)(D)(1)I), because EPA has made
the determination that the Kentucky SIP
does not satisfy these requirements for
the 2006 PM, s NAAQS. Kentucky’s
submission is inadequate for its failure
to meet the statutory requirements of
110(a)(2)(D)(1)(I) as noted above. The
Commonwealth can correct the
deficiency by submitting a transport SIP
that meets the provisions of the
forthcoming Transport Rule or
otherwise eliminates significant
contribution and interference with
maintenance. See Response to Comment
6.

Comment 8: One Commenter
expresses concern about EPA’s
statement in the January 26, 2011,
proposed disapprovals regarding the
Agency not taking action on some
elements of the states’ 2006 24-hour
PM, 5 infrastructure submissions, and
notes the Agency’s statutory timeframe
for taking action on SIP submissions.
Specifically, the Commenter cites the
following statement from EPA’s January
26, 2011, proposed rule: “[t]herefore,
EPA is proposing to disapprove those
provisions which relate to the
110(a)(2)(D)(i)(I) demonstration and to
take no action on the remainder of the
demonstration at this time.” The
Commenter mentions that EPA is
““clearly in violation of Clean Air Act
Section 110(k)(2)” by not taking action
on the remainder of the states’
submissions.

Response 8: In this action, EPA is
disapproving certain elements of the
State’s submission related to the
requirements under section
110(a)(2)(D)@1)(). EPA has also
determined that these elements are
severable from the rest of the
submission. Comments on elements that
are not being addressed here are not
relevant to this action. As noted herein,
EPA intends to act on those elements in
a subsequent action. See Response to
Comment 6 for additional information.

Comment 9: One Commenter
indicates that EPA could use section
110(k)(4) to conditionally approve the
states’ implementation plans for the
transport requirements related to the
2006 24-hour PM, s NAAQS in
anticipation of the promulgation of the
final Transport Rule, “[a]ssuming EPA
adequately addresses modeling and
emissions inventory concerns raised
during the comment period * * *”

Response 9: EPA does not agree that
the use of 110(k)(4) for a conditional
approval is appropriate in this
circumstance. Conditional approvals
may be used to approve a plan revision
based on a written commitment of the
State to adopt specific enforceable
measures by a date certain, but not later
than 1 year after the date of approval of
the plan revision. If the State does not
adopt specific enforceable measures
within a year, the conditional approval
automatically converts to a disapproval.
The forthcoming Transport Rule is an
action that is being promulgated from
EPA and not the State, so it is unclear
what “condition” the State would be
responsible for satisfying by relying on
the final promulgation of the Transport
Rule. Further, as the Commenter
implies, use of 110(k)(4) is optional. See
Response to Comment 6 for additional
information.

Acknowledgement of States’ Efforts and
Air Quality Conditions

Comment 10: Two Commenters
mention innovative air pollution control
strategies that states have implemented
to reduce emissions, and seem to
indicate that the adoption of those
strategies, in-and-of itself, complies
with the interstate transport provisions
of section 110(a)(2)(D)(@)(I) for the 2006
24-hour PM, s NAAQS. The
Commenters opine that state laws and
rules have resulted in enormous
reductions of pollutants that are key
pollutants to interstate transport.

Response 10: EPA agrees that states
have implemented innovative air
pollution control strategies that have
provided significant reductions in
emissions, and the Agency commends
states for their efforts. However, today’s
action relates to whether Kentucky has
provided an adequate technical analysis
and emissions reductions to show
compliance with the 110(a)(2)(D)(i)(I)
requirements for the 2006 24-hour PM 5
NAAQS for Kentucky. It is EPA’s final
determination that Kentucky’s
September 8, 2009, submission does not
provide an adequate technical analysis
and emissions reductions for this
determination and thus EPA is
disapproving the portion of Kentucky’s
September 8, 2009, submission as it
relates to the 110(a)(2)(D)({1)(I)
requirements for the 2006 24-hour PM, s
NAAQS for Kentucky.

Concerns Related to the Transport Rule

Comment 11: Two Commenters
expresses concern regarding EPA’s
statement in the January 26, 2011,
proposed disapproval regarding the
modeling used to support the proposed
Transport Rule, and the findings in

relation to whether states significantly
contribute to nonattainment or interfere
with maintenance of the 2006 24-hour
PM>5s NAAQS in downwind areas. The
Commenters state that “based on 2007-
2009 monitoring data, all of these areas
are currently meeting the 2006 24-hour
PM, s NAAQS” and express concern
that EPA did not note the area’s status
with regard to the 2006 24-hour PM: s
NAAQS in the proposal. The
Commenters go on to say ‘“we noted in
our official comments on the proposed
Transport Rule, EPA had numerous
errors in the modeling inputs and failed
to ensure that the model performance
was acceptable. This may explain the
disparity between EPA’s modeling
results and the real world monitors.”

Response 11: Today’s action relates to
whether the Commonwealth provided
an adequate technical analysis and
emissions reductions to show
compliance with the 110(a)(2)(D)(i)(I)
requirements for the 2006 24-hour PM, s
NAAQS for Kentucky, and is not based
on the attainment status of Kentucky
areas. Kentucky did not provide an
adequate technical analysis to EPA to
demonstrate compliance with the
110(a)(2)(D)(1)(I) requirements for the
2006 24-hour PM, s NAAQS. With
regard to the Commenters’ concern
about the forthcoming Transport Rule,
EPA notes that the Agency received
numerous comments on the proposed
Transport Rule and is considering those
comments as it works toward
promulgation of a final Transport Rule.
All comments on the Transport Rule
will be addressed in that context.

Comment 12: Both Commenters assert
that EPA’s proposed finding of
significant contribution for the proposed
Transport Rule is based on an
inaccurate emissions inventory, fails to
take into account all of the reductions
required by the state rules already in
effect, and contains numerous other
errors that only compound these
problems.

Response 12: EPA received numerous
comments on the proposed Transport
Rule and is considering those comments
as it works toward promulgation of a
final Transport Rule. All comments on
the Transport Rule will be addressed in
that context.

II1. Final Action

EPA is taking final action to
disapprove the portion of the
Commonwealth of Kentucky’s
September 8, 2009, submission, relating
to section 110(a)(2)(D)(1)(I), because EPA
has made the determination that the
Kentucky SIP does not satisfy the
requirements for the 2006 24-hour PM, s
NAAQS. Although EPA is taking final
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action to disapprove the portion of
Kentucky’s September 8, 2009,
submission relating to section
110(a)(2)(D)()(I), EPA acknowledges the
Commonwealth’s efforts to address this
requirement in its September 8, 2009,
submission. Unfortunately, the
submittal relies on CAIR and without an
adequate technical analysis EPA does
not believe that states can adequately
address the section 110(a)(2)(D)(1)()
requirement for the 2006 24-hour PM, 5
NAAQS. The purpose of the Transport
Rule that EPA is developing and has
proposed is to respond to the remand of
CAIR by the Court and address the
section 110(a)(2)(D)(i)(I) requirements
for the 2006 24-hour PM, s NAAQS for
the affected states. In today’s action,
EPA is not taking any disapproval
action on the remaining elements of the
submission, including other section
110(a)(2) infrastructure elements, and
specifically the section 110(a)(2)(D)(i)(II)
portion regarding interference with
measures required in the applicable SIP
for another state designed to prevent
significant deterioration of air quality
and protect visibility but instead will
act on those provisions in a separate
rulemaking.

Under section 179(a) of the CAA, final
disapproval of a submittal that
addresses a requirement of a Part D Plan
(42 U.S.C. sections 7501-7515) or is
required in response to a finding of
substantial inadequacy as described in
section 7410(k)(5) (SIP call) starts a
sanctions clock. Section
110(a)(2)(D)({)(I) provisions (the
provisions being disapproved in today’s
notice) were not submitted to meet
requirements for Part D, and therefore,
no sanctions will be triggered. This final
action triggers the requirement under
section 110(c) that EPA promulgate a
FIP no later than 2 years from the date
of the disapproval unless the State
corrects the deficiency, and the
Administrator approves the plan or plan
revision before the Administrator
promulgates such FIP. The proposed
Transport Rule, when final, is the FIP
that EPA intends to implement to satisfy
the 110(a)(2)(D)(i)(I) requirement for
Kentucky for the 2006 24-hr PM, s
NAAQS.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to act on state law as
meeting federal requirements and does

not impose additional requirements
beyond those imposed by state law.

A. Executive Order 12866, Regulatory
Planning and Review

This action is not a “‘significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under the Executive
Order.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., because this
SIP disapproval under section 110 and
subchapter I, part D of the CAA will not
in-and-of itself create any new
information collection burdens but
simply disapproves certain state
requirements for inclusion into the SIP.
Burden is defined at 5 CFR 1320.3(b).

C. Regulatory Flexibility Act (RFA)

The RFA generally requires an agency
to conduct a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and small governmental
jurisdictions. For purposes of assessing
the impacts of today’s rule on small
entities, small entity is defined as: (1) A
small business as defined by the Small
Business Administration’s regulations at
13 CFR 121.201; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, I certify that this action will not
have a significant impact on a
substantial number of small entities.
This rule does not impose any
requirements or create impacts on small
entities. This SIP disapproval under
section 110 and subchapter I, part D of
the CAA will not in-and-of itself create
any new requirements but simply
disapproves certain state requirements
for inclusion into the SIP. Accordingly,
it affords no opportunity for EPA to
fashion for small entities less
burdensome compliance or reporting
requirements or timetables or
exemptions from all or part of the rule.
The fact that the CAA prescribes that

various consequences (e.g., higher offset
requirements) may or will flow from
this disapproval does not mean that
EPA either can or must conduct a
regulatory flexibility analysis for this
action. Therefore, this action will not
have a significant economic impact on
a substantial number of small entities.
EPA continues to be interested in the
potential impacts of this proposed rule
on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
II of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531—
1538 for state, local, or tribal
governments or the private sector. EPA
has determined that the disapproval
action does not include a federal
mandate that may result in estimated
costs of $100 million or more to either
state, local, or tribal governments in the
aggregate, or to the private sector. This
action disapproves pre-existing
requirements under state or local law,
and imposes no new requirements.
Accordingly, no additional costs to
state, local, or tribal governments, or to
the private sector, result from this
action.

E. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.”

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely disapproves certain state
requirements for inclusion into the SIP
and does not alter the relationship or
the distribution of power and
responsibilities established in the CAA.
Thus, Executive Order 13132 does not
apply to this action.
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F. Executive Order 13175, Coordination
With Indian Tribal Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000), because the SIP EPA is
disapproving would not apply in Indian
country located in the State, and EPA
notes that it will not impose substantial
direct costs on tribal governments or
preempt tribal law. Thus, Executive
Order 13175 does not apply to this
action.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it
because it is not an economically
significant regulatory action based on
health or safety risks subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997). This SIP disapproval
under section 110 and subchapter I, part
D of the CAA will not in-and-of itself
create any new regulations but simply
disapproves certain state requirements
for inclusion into the SIP.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001) because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

Section 12(d) of the NTTAA, Public
Law 104-113, section 12(d) (15 U.S.C.
272 note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. NTTAA directs EPA
to provide Congress, through the Office
of Management and Budget,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. EPA
believes that this action is not subject to
requirements of Section 12(d) of
NTTAA because application of those

requirements would be inconsistent
with the CAA.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
proposed action. In reviewing SIP
submissions, EPA’s role is to approve or
disapprove state choices, based on the
criteria of the CAA. Accordingly, this
action merely proposes to disapprove
certain state requirements for inclusion
into the SIP under section 110 and
subchapter I, part D of the CAA and will
not in-and-of itself create any new
requirements. Accordingly, it does not
provide EPA with the discretionary
authority to address, as appropriate,
disproportionate human health or
environmental effects, using practicable
and legally permissible methods, under
Executive Order 12898.

K. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 19, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.

Dated: June 28, 2011.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart S—Kentucky

m 2. Section 52.933 is amended by
adding paragraph (c), to read as follows:

§52.933 Control strategy: Sulfur oxides
and particulate matter.
* * * * *

(c) Disapproval. EPA is disapproving
portions of Kentucky’s Infrastructure
SIP for the 2006 24-hour PM, s NAAQS
addressing interstate transport,
specifically with respect to section
110(a)(2)(D)(E)(D.

[FR Doc. 2011-17996 Filed 7-19-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R07-OAR-2011-0279; FRL-9436-1]

Approval and Promulgation of Air
Quality Implementation Plan; Kansas;
Final Disapproval of Interstate
Transport State Implementation Plan
Revision for the 2006 24-hour PM. 5
NAAQS

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Pursuant to our authority
under the Clean Air Act (CAA or Act),
the Environmental Protection Agency
(EPA) is taking final action to
disapprove the portion of the
“Infrastructure” State Implementation
Plan (SIP) submittal from the State of
Kansas intended to address the CAA
section relating to the “interstate
transport” requirements for the 2006 24-
hour fine particle (PM, s) National
Ambient Air Quality Standards
(NAAQS) that prohibit a state from
significantly contributing to
nonattainment or interfering with
maintenance of the NAAQS in any other
state. This final action to disapprove the
“interstate transport” portion of the
Kansas SIP submittal, received by EPA
on April 12, 2010, only relates to those
provisions and does not address the
other portions of Kansas’ April 12, 2010,
submission. The rationale for this action
and additional detail on this
disapproval was described in EPA’s
proposed rulemaking published in the
Federal Register on the March 18, 2011.
The effect of this action will be the
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promulgation of a Federal
Implementation Plan (FIP) for Kansas no
later than two years from the date of
disapproval. The proposed Transport
Rule, when final, is the FIP that EPA
intends to implement for Kansas.

DATES: Effective Date: This rule is
effective on August 19, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R07-OAR-2011-0279. All
documents in the docket are listed on
the http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the U.S. Environmental
Protection Agency, Region 7, in the Air
Planning and Development Branch of
the Air and Waste Management
Division, 901 North 5th Street, Kansas
City, Kansas 66101. EPA requests that,
if at all possible, you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The interested persons
wanting to examine these documents
should make an appointment with the
office at least 24 hours in advance. The
Regional Office official hours of
business are Monday through Friday,
8 to 4:30, excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: Ms.
Elizabeth Kramer, Environmental
Scientist, Air Planning and
Development Branch, U.S.
Environmental Protection Agency,
Region 7, 901 North 5th Street, Kansas
City, Kansas 66101; telephone number:
(913) 551-7186; fax number: (913) 551—
7844; e-mail address:
kramer.elizabeth@epa.gov.

Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 19, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to

enforce its requirements. (See section

307(b)(2).)

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. These sections provide additional
information on this final action:

I. Background

II. EPA’s Responses to Comments on the
Proposal

I1II. Final Action

IV. Administrative Requirements

I. Background

On March 18, 2011 (76 FR 14831
14835), EPA proposed to disapprove a
portion of the “Infrastructure” SIP (CAA
110(a)(1) and (2)) submittal from the
State of Kansas relating to the interstate
transport element of infrastructure (CAA
section 110(a)(2)(D)(i)(I)). For additional
detail on this final action, see the
proposed rulemaking.

Section 110(a)(2) of the CAA lists the
thirteen required elements that
“infrastructure” SIPs must address, as
applicable, including section
110(a)(2)(D)(i), which pertains to
interstate transport of certain emissions.
These “good neighbor” provisions
require each state to submit a SIP that
prohibits emissions which adversely
affect another state in the ways
contemplated in the statute. The section
110(a)(2)(D)(i), portion of Kansas’ SIP
must prevent sources in the State from
emitting pollutants in amounts which
will: (I) Contribute significantly to
nonattainment of the NAAQS in other
states and interfere with maintenance of
the NAAQS in other states and (II)
interfere with provisions to prevent
significant deterioration of air quality in
other states or interfere with efforts to
protect visibility in other states.

On April 12, 2010, EPA received a SIP
revision from the State of Kansas
intended to address the requirements of
section 110(a)(2) including the
requirements of section 110(a)(2)(D)(i)
for the 2006 24-hour PM, s NAAQS. In
this final rulemaking, EPA is
disapproving only the 110(a)(2)(D)(i)(I)
portion of the submittal that pertains to
prohibiting sources in Kansas from
emitting pollutants that significantly
contribute to nonattainment or interfere
with maintenance of the 2006 24-hour
PM, s NAAQS in other states. The
elements on which we are taking action
today are severable portions of the
submittal. EPA plans to act on the
additional portions of the State’s
submittal in a subsequent action.

The requirements of section
110(a)(2)(D)(1)(I), as well as EPA’s
analysis of the State’s submission, are
explained in detail in the proposal. The

reader should refer to the proposal for
further explanation of EPA’s rationale
for the proposed disapproval.

II. EPA’s Responses to Comments on the
Proposal

Overview of Comments

Formal comments were received from
commenters on behalf of two utility
companies in Kansas (the Kansas City
Board of Public Utilities and Westar
Energy) regarding EPA’s March 18, 2011
proposed disapproval (76 FR 14831).
The commenters submitted identical
comments regarding EPA’s proposed
rulemaking. EPA has summarized the
comments and responded to each
within this section of this final
rulemaking.

1. Comment: The commenters argued
that EPA’s proposed disapproval action
did not clearly describe how the State
lacked a technical demonstration
showing that Kansas sources did not
significantly contribute to
nonattainment or interfere with
maintenance of the 2006 PM, s NAAQS.
The commenters stated that the State’s
demonstration consisted of the
following: (1) Kansas met the
demonstration requirement ‘‘by
indicating that” its sources do not
significantly interfere with attainment
or maintenance in downwind states;
and (2) Kansas supported this assertion
by stating that Kansas sources had
reduced PM; s precursor emissions
(below 2005 National Emissions
Inventory levels) by 32 percent for
nitrogen oxides (NOx) and 58 percent
for sulfur oxides (SOx), “‘suggesting the
State’s emissions would not exceed” the
2006 PM» s NAAQS.

EPA Response: In the proposal, EPA
stated two bases for its proposed
disapproval: (1) Absence of a technical
demonstration showing that Kansas
sources do not significantly contribute
to nonattainment or interfere with
maintenance of the 2006 24-hour PM 5
NAAQS; and (2) information in the
preliminary modeling for EPA’s
Transport Rule which conflicted with
the State’s conclusory statement that
Kansas sources did not significantly
impact downwind nonattainment or
interfere with maintenance. The mere
“indication” that Kansas sources do not
significantly contribute to downwind
nonattainment or interfere with
maintenance is not a demonstration, but
rather an unsupported conclusion. A
statement regarding decreases in PM; s
precursor emissions compared to a 2005
inventory does not “suggest,” much less
demonstrate, that the air quality impact
of those emissions reductions on
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downwind concentrations of PM, s are
insignificant.

Kansas included the following
information in its attempt to address
110(a)(2)(D)(i) requirements. The
submittal described that Kansas has
adopted, by reference, the Federal
Prevention of Significant Deterioration
regulations into the Kansas Air
Regulations. In the submission, Kansas
articulated its future intent to
incorporate the new, 24-hour PM; s
NAAQS into the State air regulations.
Kansas also described its Regional Haze
SIP to address visibility requirements,
which is currently pending EPA review.
In addition, the submittal included a
summary of the emission reductions (in
tons per year) of both NOx and SOx
anticipated to be achieved from four of
the electric generating units (EGUs) in
Kansas. Kansas then described the
percentage of emission reductions
expected from those facilities compared
to previous emissions recorded in the
National Emissions Inventory from
2005. In the submittal, Kansas described
certain projected emissions reductions
from EGUs but did not submit any
information on the impact of emissions
either from the four units discussed in
the submittal, or from other sources in
the State of Kansas, on downwind
nonattainment and maintenance of the
2006 24-hour PM, s NAAQS in other
states. Kansas did not submit an
analysis of emissions from Kansas
sources on downwind areas. In
addition, the Regional Haze SIP
submission referenced in the
infrastructure SIP submission does not
contain such analysis. The submittal
lacked the needed information and
analysis to address the requirements of
CAA section 110(a)(2)(D)(1)(J) to
demonstrate that: (1) Kansas does not
have a significant contribution on
nonattainment of the NAAQS and
interference with maintenance of the
NAAQS in other states; or (2) that the
State has adequate measures in place to
eliminate any significant contribution to
nonattainment of the NAAQS and
interference with maintenance of the
NAAQS in other states. There was no
demonstration that the requirements of
section 110(a)(2)(D)(i)(I) have been met
with respect to the 2006 PM> s NAAQS.

2. Comment: The commenters argued
that EPA’s proposed disapproval action?
improperly relied on the non-final,
preliminary modeling performed for the
proposed Transport Rule 2 (which

1 See EPA’s proposed disapproval on March 18,
2011 (76 FR 14831-14835).

2 See “Federal Implementation Plans to Reduce
Interstate Transport of Fine Particulate Matter and
Ozone; Proposed Rule,” 75 FR 45210 (August 2,
2010).

showed that emissions from the State of
Kansas significantly contributed to
nonattainment and interference with
maintenance of the 2006 24-hour PM, 5
NAAQS in downwind areas). The
commenters posit that, by relying on the
modeling results of the proposed
Transport Rule (completed after Kansas
submitted its SIP), EPA had determined
that the proposed Transport Rule
modeling “superseded” Kansas’
submittal, and that Kansas could receive
approval of its SIP only if it had
anticipated the subsequent modeling
and had addressed the modeling in its
SIP submittal.

EPA Response: In the proposed
disapproval of the Kansas SIP, EPA
neither stated nor implied that Kansas
could only have avoided a disapproval
by addressing the proposed Transport
Rule modeling in its original submittal.
As stated in response to comment 1
above, in the proposal EPA stated two
bases for its proposed disapproval: (1)
Absence of a technical demonstration
showing that Kansas sources do not
significantly contribute to
nonattainment or interfere with
maintenance of the 2006 24-hour PM, s
NAAQS (discussed in detail in the
response to comment 1, above); and (2)
information in the preliminary
modeling for the Transport Rule which
conflicted with the State’s conclusory
statement that Kansas sources did not
significantly impact downwind
nonattainment or interfere with
maintenance of the 2006 NAAQS. With
respect to the latter basis, the modeling
for the proposed Transport Rule was not
available to Kansas when it submitted
the SIP and could not have been
considered by Kansas at that time. The
proposed disapproval of the Kansas
submittal was not based on the fact that
Kansas did not address the proposed
Transport Rule modeling. However, the
modeling was relevant to EPA’s
proposed disapproval of the Kansas SIP,
particularly in light of the fact that
Kansas did not provide any technical
demonstration at all regarding the
interstate contribution issue, as
discussed in the response to Comment
1. Commenters had the opportunity, and
in fact did, comment on the
applicability of the preliminary
modeling to EPA’s proposed action.
EPA has now completed the modeling
for the final Transport Rule and, as
indicated by the technical support
documents (TSDs) for this action,
Kansas in fact significantly contributes
to downwind nonattainment in another
state and interferes with maintenance of
the 2006 24-hour PM, s NAAQS in
another state. Please see the TSDs for

the final modeling and contribution
analysis as they relate to this action.

Nevertheless, the lack of any technical
demonstration is sufficient basis to
disapprove the SIP for this portion of
the infrastructure element. However, as
discussed in EPA’s proposed
disapproval, EPA also noted that we had
preliminary information from the
modeling performed for the proposed
Transport Rule showing that Kansas
sources significantly contribute to
nonattainment and interfere with
maintenance of the 2006 24-hour PM; 5
NAAQS in downwind areas.3 At
proposal for this action, it was
appropriate for EPA to consider
technical information available for the
proposed Transport Rule, particularly in
light of the complete absence of any air
quality analysis in the Kansas submittal
regarding downwind impacts of Kansas
sources. EPA did not determine, as
suggested by the commenters, that the
preliminary Transport Rule modeling
“superseded” the Kansas submittal. The
preliminary modeling merely provided
an air quality impact analysis that the
Kansas submittal lacked, and provided
evidence that the mere assertion by
Kansas of noncontribution was not only
unsupported, but also incorrect. As
noted above, the final modeling for the
Transport Rule indicates that Kansas in
fact significantly contributes to
downwind nonattainment in another
state and interferes with maintenance of
the 2006 24-hour PM, s NAAQS in
another state.

3. Comment: Based on language in
EPA’s 2009 Guidance document,*
commenters argued that EPA should
have issued an incompleteness finding
for the interstate transport (section
110(a)(2)(D)()(I)) portion of the
submittal rather than issuing EPA’s
proposed disapproval action. The
commenters argue that if EPA would
have issued an incompleteness finding
before the end of EPA’s six month
statutory time-frame for determining
completeness, Kansas could have cured
its incomplete SIP submittal by
addressing the preliminary modeling for
the Transport Rule in preparing the
required technical demonstration to

3 See Section IV on Defining “‘Significant
Contribution” and “Interference With
Maintenance,” 75 FR 45229 of “Federal
Implementation Plans to Reduce Interstate
Transport of Fine Particulate Matter and Ozone;
Proposed Rule,” 75 FR 45210 (August 2, 2010).

4 See William T. Harnett, Director, Air Quality
Policy Division, Office of Air Quality Planning and
Standards. “Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the 2006 24-
hour Fine Particle (PM, s) National Ambient Air
Quality Standards.” Memorandum to EPA Air
Division Directors, Regions I-X (September 25,
2009).
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address interstate transport
requirements. The commenters further
argue that, by choosing the disapproval
option rather than the option of finding
the submittal incomplete, the only
remedial action is the FIP. Commenters
assumed that EPA expected the State of
Kansas to respond to the preliminary
modeling of the proposed Transport
Rule but that, as directed by the 2009
Guidance, Kansas was not allowed to
wait until the preliminary Transport
Rule modeling was issued to develop
the SIP submittal.

EPA Response: EPA reiterates the
explanation of its rationale for the
disapproval described in response to
Comments 1 and 2, above. In addition,
the commenters’ assertion that EPA put
the State at an unfair disadvantage by
not finding the submittal incomplete
instead of issuing a proposed
disapproval is incorrect. We note
initially that the commenters’ implicit
conclusion that an incompleteness
finding would not have triggered FIP
obligations is not correct. Section
110(c)(1) of the CAA provides that the
FIP obligation is triggered either upon
disapproval of a SIP, or upon a
determination that a state has failed to
submit a SIP (or has submitted a SIP
determined to be incomplete). In fact, an
incompleteness finding would have
triggered EPA’s FIP obligation sooner
than a final disapproval of the SIP. An
incompleteness finding and a final
disapproval each trigger a FIP clock. If
EPA found the submittal to be
incomplete, it would trigger a FIP
obligation as of the date of the finding.
Because such a finding is not subject to
notice and comment rulemaking, while
a disapproval requires such rulemaking,
the FIP obligation would have been
triggered much sooner.

Therefore, even if relevant to EPA’s
disapproval action, EPA did not create
any unfair disadvantage for the State by
its proposal to disapprove the submittal.
Moreover, the State of Kansas did not
submit any comments on the proposed
rulemaking and did not submit any
technical analysis in response to the
proposed disapproval. The commenters
speculate that, if EPA had determined
the SIP was incomplete, Kansas would
have submitted a supplement to its SIP
submittal addressing the proposed
Transport Rule modeling. The
commenters imply that the proposed
disapproval precluded Kansas from
curing defects in the original submittal.
However, in fact the proposed
disapproval solicited comment on the
proposed action, and did not foreclose
Kansas from submitting the same
information and analysis that the
commenters argue would have been

submitted after an incompleteness
finding. Neither the commenters nor
Kansas submitted any analysis in
response to the proposed disapproval
which might be relevant to downwind
impacts of Kansas sources on PM 5
concentrations. Therefore, Kansas was
not disadvantaged by the proposed
disapproval as contrasted with the
incompleteness finding option
advocated by the commenters.

4. Comment: Commenters suggest that
at the time of Kansas’ submittal, Kansas’
emissions had not “been deemed” by
EPA to contribute to or interfere with
downwind nonattainment or
maintenance in other areas. The
commenters assert that Kansas properly
followed EPA’s 2009 Guidance by
“indicating” that “emissions from the
State do not significantly interfere with
attainment or maintenance of the 2006
24-hour PM, s NAAQS in downwind
states.” Furthermore, the commenters
state that certain facts (such as NOx and
SOx percent reductions over the values
used in the preliminary Transport Rule
modeling) demonstrate that Kansas
submitted the required demonstration.

EPA Response: See also EPA’s
responses to Comment 1, 2 and 3 above.
In addition, the CAA section
110(a)(2)(D)(i)(I) requires that states
develop SIPs that demonstrate that a SIP
is adequate to prohibit sources in the
state from significantly contributing to
downwind nonattainment or
interference with maintenance of a new
or revised NAAQS in another state. The
CAA places responsibility on the State
to show that this requirement is met.
Neither the Act nor the 2009 Guidance
referenced by the commenters indicate
that this requirement can be met by
merely concluding that EPA has not
found any significant contribution or
interference with maintenance. It is also
not sufficient to merely “indicate” that
there is no significant downwind
contribution. In addition, as discussed
in detail in the response to Comment 1,
the mere assertion that emissions from
a limited number of Kansas sources are
projected to be lower than assumed by
EPA in the preliminary Transport Rule
modeling is not sufficient to
demonstrate that this requirement is
met.

Furthermore, statements about
emission reductions from certain
sources in a state do not inform the
entire decision about the air quality
impacts of sources in the State to a
neighboring state. An analysis showing
that source emissions are so low as to
be insignificant might be some
indication that a source could not
reasonably be expected to contribute to
downwind air quality problems. But

that is not the argument made by the
commenter or by Kansas in its SIP
submission. Kansas’ SIP submission
merely stated that four sources will
reduce emissions of NOx (32 percent
total reduction) and SOx (58 percent
total reduction), below 2005 National
Emissions Inventory levels, “in the
coming years.” However, there is no
indication of the air quality impact of
these anticipated reductions. Therefore,
and for reasons also detailed in response
to comment 1, the Kansas submission
does not provide a demonstration that
the SIP prohibits Kansas sources from
significantly contributing to downwind
nonattainment, or from interfering with
maintenance of, the 2006 PM, s NAAQS.

5. Comment: The commenters argue
that EPA failed to identify a statutory
basis for reliance on preliminary
modeling from an ongoing rulemaking
(Transport Rule) to support disapproval.
The commenters state that this reflects
a failure to follow the path set out in the
CAA section 110(c)(1). Commenters
assert that the CAA authorizes the
Administrator to impose a FIP only
when a current SIP has been found
lacking after promulgation of new rules
and the State had not acted to cure the
resulting deficiency. They stated that
EPA “would have had to promulgate a
proposed regulation first and give the
State a chance to submit a substitute
regulation.” The commenters cite
Bethlehem Steel Corporation v.
Gorsuch, 742 F.2d 1028 (7th Cir. 1984)
as their authority for these arguments.

EPA Response: EPA has described in
detail above, particularly in response to
comments 1 and 2, the basis for its
reliance on the proposed Transport Rule
modeling in this disapproval action.
The statutory basis for EPA’s
disapproval action is (1) CAA section
110(a)(2)(D)(1)(T), which requires SIPs to
address certain contributions to
downwind nonattainment and
maintenance, as discussed in response
to previous comments, and (2) section
110(k)(1) and (2) which require
disapproval of portions of plans which
do not meet the requirements of the Act,
within 1 year of a determination that a
SIP submittal is complete. The
requirements of section 110(a)(2)(D)(i)(I)
are triggered upon promulgation or
revision of a NAAQS (see section
110(a)(1) of the CAA). The requirement
that the SIP must address this provision
is imposed by the statute, not by
promulgation by EPA of any separate
rule (other than the rule promulgating or
revising a NAAQS). Once EPA
promulgated the 2006 revisions to the
PM, 5 standards, all of the applicable
requirements of section 110(a)(2) were
triggered, including section



Federal Register/Vol. 76, No. 139/ Wednesday, July 20, 2011/Rules and Regulations

43147

110(a)(2)(D)(1)(). The Kansas submittal
was in response to this specific statutory
requirement. Because EPA is
disapproving the SIP submittal (only as
it relates to section 110(a)(2)(D)@{)(I)),
EPA’s obligation to promulgate a FIP is
also triggered, upon disapproval of the
SIP submittal, in whole or in part, as
required by section 110(c)(1). CAA
section 110(c)(1) authorizes EPA to
promulgate a FIP “at any time within 2
years after”” disapproving a SIP
submission.

Commenters reliance on Bethlehem
Steel is also misplaced. That case
involved an EPA action approving a
portion of a state’s emissions regulation,
but not approving another portion of the
same regulation, thus rendering the
regulation less stringent than the state
intended. In rejecting EPA’s approach,
the Court stated: “No more can the EPA,
in the guise of partial approval, remove
words of limitation; it must follow the
procedures that the Act prescribes for
making state regulations stricter.”
(Bethlehem Steel, 742 F. 2d at 1036.)
The procedures described by the Court
for that purpose (i.e., making a state
regulation more stringent) are not
applicable to the disapproval of the
section 110(a)(2)(D)(i)(I) portion of the
Kansas SIP submittal. EPA’s action has
no effect on any Kansas emissions
control regulation, and no effect on the
stringency of any state requirement.
EPA’s action merely follows the
procedures of the CAA described above.

6. Comment: The commenters argue
that the rationale for the proposed
disapproval was inconsistent with the
rationale for the proposed SIP call for
Kansas (relating to interstate transport
elements for the 1997 ozone NAAQS),
in which EPA stated that it would not
finalize the SIP Call if the final
Transport Rule modeling does not show
significant contribution to downwind
nonattainment or interference with
maintenance of the ozone standard. The
commenter also asserts that this action
“reversed the prior findings” that
Kansas does not significantly contribute
to nonattainment or interfere with
maintenance in downwind areas.

EPA Response: The rationale for the
proposed SIP Call is explained in detail
in the proposed SIP call rule for Kansas
(76 FR 763, January 6, 2011). That
action involves a different ambient
standard (1997 ozone as compared to
2006 PM, 5), and different factual and
legal considerations from those relating
to this disapproval action. As explained
in the proposed SIP Call, EPA had
previously determined that Kansas
sources did not significantly contribute
to downwind nonattainment or
interference with maintenance of the

1997 ozone standards (72 FR 10608).
Because subsequent information (the
proposed Transport Rule modeling)
showed that the 2007 determination
might be in error, EPA proposed the SIP
Call, for the reasons stated in the
proposal. However, a final
determination of that issue can only be
made after EPA finally determines,
under the Transport Rule, whether
Kansas sources do have downwind
contribution to attainment or
maintenance of the 1997 ozone
standard.

In contrast, this disapproval of the
section 110(a)(2)(D)(i)(I) portions of the
Kansas 2006 PM, 5 SIP, contrary to
assertions of the commenters, does not
implicate any prior EPA determinations
with respect to the specific NAAQS
(2006 PM5 5). Unlike the Kansas SIP for
the 1997 ozone standard, EPA had not
previously determined that the SIP is
adequate with respect to the 2006 PM, 5
standard, to meet the requirements of
section 110(a)(2)(D)(i)(I). As described
in detail in responses to Comments 1
and 2, this disapproval action is based
on the lack of a demonstration by
Kansas that the SIP is adequate to meet
the requirements of section
110(a)(2)(D)(1)(I). Unlike the Kansas SIP
Call for 1997 ozone standard (76 FR
763), this determination is not
dependent on the outcome of the final
Transport Rule.5 The rationales for the
proposed SIP Call and this action are
not inconsistent, but merely address
different matters, as discussed above.

7. Comment: The commenters argue
that the proposed disapproval relating
to the 2006 PM s NAAQS is
inconsistent with the approval of
Kansas’ demonstration of lack of
contribution and noninterference with
respect to the “1997 NAAQS.”
Commenters assert that the “same type
of technical demonstration” was made
for those NAAQS as for the 2006 PM; 5
NAAQS, and that EPA is being
inconsistent in its treatment of the two
submissions.

EPA Response: With respect to the
reference to the technical demonstration
for the 1997 NAAQS, it is not clear
whether the commenter is referencing
the demonstration for the ozone or PM, 5
standards, or both. With respect to
ozone, Kansas made a detailed technical
demonstration with respect to its
downwind contribution for ozone,
based on the information available at
the time. The demonstration included
emissions analyses, analyses of the
proximity of Kansas sources to

5 We reiterate, however, as stated in response to
Comment 2, that the modeling for the final
Transport Rule has now been completed.

downwind ozone air quality problems,
and back-trajectory analyses. As
explained in the proposed SIP Call for
the 1997 ozone NAAQS referenced
above, EPA has preliminarily
determined that more recent analyses
made in conjunction with the proposed
Transport Rule, contradict the
conclusions of noninterference with
respect to the 1997 ozone NAAQS. This
issue is outside the scope of this
rulemaking, but notably, the
demonstration provided by Kansas with
respect to the 1997 ozone NAAQS
contained far more information than the
conclusory statements in the 2006 PM, 5
SIP submitted (discussed above
particularly in the response to Comment
(1) Which is the subject of this
rulemaking).

With respect to the demonstration
made by Kansas for the 1997 PM, s
standards, we note that Kansas relied on
the modeling performed for the Clean
Air Interstate Rule, which, based on the
information available at that time,
showed that Kansas did not
significantly contribute to downwind
nonattainment or interfere with
maintenance of the 1997 PM, s standard.
This modeling did not consider and is
not relevant to contributions with
respect to the 2006 NAAQS, but for the
1997 PM» s NAAQS, it was adequate at
the time to support a demonstration of
noncontribution by Kansas.

For the reasons stated above, and as
described further in response to
Comment 1, we disagree with the
commenters’ generalized assertion that
the State’s documentation regarding
contribution for the 1997 NAAQS was
“the same type of technical
demonstration’ utilized for the 2006
PM, s NAAQS. As stated above, there
was no technical demonstration with
respect to the latter NAAQS.

III. Final Action

EPA is taking final action to
disapprove a portion of the submission
from the State of Kansas intended to
demonstrate that Kansas has adequately
addressed the elements of CAA section
110(a)(2)(D)(1)(I) that require the Kansas’
SIP to include adequate provisions to
prohibit air pollutant emissions from
sources within the State from
significantly contributing to
nonattainment in or interference with
maintenance of the 2006 24-hour PM 5
NAAQS in any other state. EPA has
determined that the Kansas submission
does not contain adequate provisions to
prohibit air pollutant emissions from
within the State that significantly
contribute to nonattainment in or
interference with maintenance of the
2006 24-hour PM, s NAAQS in other
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downwind states. As noted in the
Background above, the final modeling
for EPA’s Transport Rule indicates that
Kansas in fact significantly contributes
to downwind nonattainment in another
state and interferes with maintenance of
the 2006 24-hour PM, s NAAQS in
another state.

Any remaining elements of the
submittal, including language to address
other CAA section 110(a)(2) elements,
including section 110(a)(2)(D)({) (1)
regarding interference with measures
required in the applicable SIP for
another state designed to prevent
significant deterioration of air quality
and protect visibility, are not addressed
in this action. EPA is disapproving only
the provisions which relate to the
section 110(a)(2)(D)(i)(I) portion of the
submittal and intends to act on the
remainder of the submittal in a
subsequent action.

Also, under section 179(a) of the
CAA, final disapproval of a submittal
that addresses a requirement of a Part D
Plan (42 U.S.C.A. 7501-7515), or is
required in response to a finding of
substantial inadequacy as described in
section 7410(k)(5) (SIP Call), starts a
sanctions clock. The provisions in the
submittal that we are disapproving were
not submitted to meet either of those
requirements. Therefore, no sanctions
are triggered.

The full or partial disapproval of a SIP
revision triggers the requirement under
section 110(c) that EPA promulgate a
FIP no later than 2 years from the date
of the disapproval unless the state
corrects the deficiency, and the
Administrator approves the plan or plan
revision before the Administrator
promulgates such FIP.

EPA'’s final Transport Rule and
related FIP, if finalized in the manner
proposed, may address these interstate
transport requirements of CAA section
110(a)(2)(D)(1)() for the State of Kansas
for the 2006 24-hour PM, s NAAQS.

IV. Administrative Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to act on state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law.

Executive Order 12866, Regulatory
Planning and Review

This action is not a ““significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not

subject to review under the Executive
Orders 12866 and 13563 (76 FR 3821,
January 21, 2011).

Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq, because this
SIP disapproval under section 110 of the
CAA will not in-and-of itself create any
new information collection burdens but
simply disapproves certain state
requirements for inclusion into the SIP.
Burden is defined at 5 CFR 1320.3(b).

Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. For
purposes of assessing the impacts of
today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s regulations at 13 CFR
121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s rule on small entities,
I certify that this action will not have a
significant impact on a substantial
number of small entities. This rule does
not impose any requirements or create
impacts on small entities. This SIP
disapproval under section 110 and of
the CAA will not in-and-of itself create
any new requirements but simply
disapproves certain State requirements
for inclusion into the SIP. Accordingly,
it affords no opportunity for EPA to
fashion for small entities less
burdensome compliance or reporting
requirements or timetables or
exemptions from all or part of the rule.
The fact that the CAA prescribes that
various consequences (e.g., higher offset
requirements) may or will flow from
this disapproval does not mean that
EPA either can or must conduct a
regulatory flexibility analysis for this
action. Therefore, this action will not
have a significant economic impact on
a substantial number of small entities.

Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
II of the Unfunded Mandates Reform
Act 0of 1995, 2 U.S.C. 1531-1538 for
state, local, or tribal governments or the
private sector. EPA has determined that
the disapproval action does not include
a Federal mandate that may result in
estimated costs of $100 million or more
to either state, local, or tribal
governments in the aggregate, or to the
private sector. This action disapproves
pre-existing requirements under State or
local law, and imposes no new
requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or to the private sector,
result from this action.

Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by state
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.”

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This action
merely disapproves certain state
requirements for inclusion into the SIP
and does not alter the relationship or
the distribution of power and
responsibilities established in the CAA.
Today’s final disapproval does not have
federalism implications. Thus,
Executive Order 13132 does not apply
to this action.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000), because the SIP EPA is
disapproving would not apply in Indian
country located in the state, and EPA
notes that it will not impose substantial
direct costs on tribal governments or
preempt tribal law. Thus, Executive
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Order 13175 does not apply to this
action.

Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it
because it is not an economically
significant regulatory action based on
health or safety risks subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997). This SIP disapproval
under section 110 will not in-and-of
itself create any new regulations but
simply disapproves certain state
requirements for inclusion into the SIP.

Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001) because it is not a significant
regulatory action under Executive Order
12866.

National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, Section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. NTTAA directs EPA
to provide Congress, through Office of
Management and Budget, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards. EPA believes that
this action is not subject to requirements
of section 12(d) of NTTAA because
application of those requirements would
be inconsistent with the CAA.

Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

Executive Order 12898 (59 FR 7629
Feb. 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs

Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
action. In reviewing SIP submissions,
EPA’s role is to approve or disapprove
state choices, based on the criteria of the
CAA. Accordingly, this action merely
disapproves certain state requirements
for inclusion into the SIP under section
110 of the CAA and will not in-and-of
itself create any new requirements.
Accordingly, it does not provide EPA
with the discretionary authority to
address, as appropriate,
disproportionate human health or
environmental effects, using practicable
and legally permissible methods, under
Executive Order 12898.

Congressional Review

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register.

A major rule cannot take effect until
60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Statutory Authority

The statutory authority for this action
is provided by section 110 of the CAA,
as amended (42 U.S.C. 7410).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter.

Dated: June 28, 2011.

Karl Brooks,

Regional Administrator, Region 7.

[FR Doc. 2011-17741 Filed 7-19-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011-0131, FRL-9317-9]

Approval and Promulgation of Air
Quality Implementation Plans; State of
California; Regional Haze State
Implementation Plan and Interstate
Transport Plan; Interference With
Visibility Requirement

Correction

In rule document 2011-14479,
appearing on pages 34608-34611, in the
issue of June 14, 2011, make the
following correction:

On page 34608, in the second column,
in the Environmental Protection Agency
document, the subject is corrected to
appear as above.

[FR Doc. C1-2011-14479 Filed 7-19-11; 8:45 am]
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06—OAR-2011-0031; FRL—-9440-7]

Approval and Promulgation of Air
Quality Implementation Plans; New
Mexico; Prevention of Significant
Deterioration; Greenhouse Gas
Tailoring Rule Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the New Mexico
Environment Department (NMED) to
EPA on December 1, 2010. This SIP
revision modifies New Mexico’s
Prevention of Significant Deterioration
(PSD) program to establish appropriate
emission thresholds for determining
which new stationary sources and
modification projects become subject to
New Mexico’s PSD permitting
requirements for their greenhouse gas
(GHG) emissions. EPA is fully
approving New Mexico’s December 1,
2010, PSD SIP revision because the
Agency has determined that this PSD
SIP revision is in accordance with
section 110 and part C of the Federal
Clean Air Act and EPA regulations
regarding PSD permitting for GHGs.
DATES: This final rule will be effective
August 19, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R06—-0OAR-2011-0031. All
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documents in the docket are listed in
the http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
214-665-7253 to make an appointment.
If possible, please make the
appointment at least two working days
in advance of your visit. There will be
a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal related to this SIP
revision, and which is part of the EPA
docket, is also available for public
inspection at the State Air Agency listed
below during official business hours by
appointment:

New Mexico Environment
Department, Air Quality Bureau, 1190
St. Francis Drive, Santa Fe, New Mexico
87502.

FOR FURTHER INFORMATION CONTACT: If
you have questions concerning today’s
final rule, please contact Ms. Melanie
Magee (6PD-R), Air Permits Section,
Environmental Protection Agency,
Region 6, 1445 Ross Avenue (6PD-R),
Suite 1200, Dallas, TX 75202-2733. The
telephone number is (214) 665—7161.
Ms. Magee can also be reached via
electronic mail at
magee.melanie@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, whenever
“we”, “us”, or “our” is used, we mean

the EPA.
Table of Contents

I. What final action is EPA taking?

II. What is the background for this action?
III. What are EPA’s responses to comments
received on the proposed action?

IV. Statutory and Executive Order Reviews

I. What final action is EPA taking?

EPA is fully approving New Mexico’s
December 1, 2010, SIP submittal,
relating to PSD requirements for GHG-

emitting sources. Specifically, New
Mexico’s December 1, 2010, proposed
SIP revision establishes appropriate
emissions thresholds for determining
PSD applicability to new and modified
GHG-emitting sources in accordance
with EPA’s Tailoring Rule. EPA has
made the determination that this SIP
submittal is approvable because it is in
accordance with the Clean Air Act
(CAA) and EPA regulations regarding
PSD permitting for GHGs.

As explained in our proposed
approval of the New Mexico December
1, 2010, SIP revision, 76 FR 20907
(April 14, 2011), since EPA is finalizing
its approval of New Mexico’s changes to
its air quality regulations to incorporate
the appropriate thresholds for GHG
permitting applicability into New
Mexico’s SIP, then paragraph (d) in
§52.1634 of 40 CFR part 52, added in
EPA’s PSD SIP Narrowing Rule to codify
the limitation of EPA’s approval of New
Mexico’s PSD SIP to exclude the
applicability of PSD to GHG-emitting
sources below the Tailoring Rule
thresholds, is no longer necessary. In
today’s action, EPA is also amending
§52.1634 of 40 CFR part 52 to remove
this unnecessary regulatory language.

Today, we are approving the
December 1, 2010, New Mexico PSD SIP
revision as we proposed and find that
the SIP revision complies with section
110 and part C of the Federal Clean Air
Act and EPA regulations regarding PSD
permitting for GHGs.

II. What is the background for this
action?

This section briefly summarizes EPA’s
recent GHG-related actions that provide
the background for today’s action. More
detailed discussion of the background is
found in the preambles for those
actions, particularly in the background
section of what we call the PSD SIP
Narrowing Rule.?

A. GHG-related Actions

EPA has recently undertaken a series
of actions pertaining to the regulation of
GHGs that, although for the most part
distinct from one another, establish the
overall framework for today’s final
action on the New Mexico SIP. Four of
these actions include, as they are
commonly called, the “Endangerment
Finding” and ‘“‘Cause or Contribute
Finding,” which EPA issued in a single
final action,? the ‘“Johnson Memo

1“Limitation of Approval of Prevention of
Significant Deterioration Provisions Concerning
Greenhouse Gas Emitting-Sources in State
Implementation Plans; Final Rule.” 75 FR 82536
(December 30, 2010).

2“Endangerment and Cause or Contribute
Findings for Greenhouse Gases Under Section

Reconsideration,” 3 the “Light-Duty
Vehicle Rule,” ¢ and the “Tailoring
Rule.” 5 Taken together and in
conjunction with the CAA, these actions
established regulatory requirements for
GHGs emitted from new motor vehicles
and new motor vehicle engines;
determined that such regulations, when
they took effect on January 2, 2011,
subjected GHGs emitted from stationary
sources to PSD requirements; and
limited the applicability of PSD
requirements to GHG sources on a
phased-in basis. EPA took this last
action in the Tailoring Rule, which,
more specifically, established
appropriate GHG emission thresholds
for determining the applicability of PSD
requirements to GHG-emitting sources.
PSD is implemented through the SIP
system, and so in December 2010, EPA
promulgated several rules to implement
the new GHG PSD SIP program.
Recognizing that some states had
approved SIP PSD programs that did not
apply PSD to GHGs, EPA issued a SIP
call and, for some of these states, a FIP.6
Recognizing that other states had
approved SIP PSD programs that do
apply PSD to GHGs, but that do so for
sources that emit as little as 100 or 250
tons per year (tpy) of GHG, and that do
not limit PSD applicability to GHGs to
the higher thresholds in the Tailoring
Rule, EPA issued the GHG PSD SIP
Narrowing Rule. Under that rule, EPA

202(a) of the Clean Air Act.” 74 FR 66496
(December 15, 2009).

3 “Interpretation of Regulations that Determine
Pollutants Covered by Clean Air Act Permitting
Programs.” 75 FR 17004 (April 2, 2010).

4 “Light-Duty Vehicle Greenhouse Gas Emission
Standards and Corporate Average Fuel Economy
Standards; Final Rule.” 75 FR 25324 (May 7, 2010).

5Prevention of Significant Deterioration and Title
V Greenhouse Gas Tailoring Rule; Final Rule.” 75
FR 31514 (June 3, 2010).

6 Specifically, by notice dated December 13, 2010,
EPA finalized a ““SIP Call” that would require those
states with SIPs that have approved PSD programs
but do not authorize PSD permitting for GHGs to
submit a SIP revision providing such authority.
“Action To Ensure Authority To Issue Permits
Under the Prevention of Significant Deterioration
Program to Sources of Greenhouse Gas Emissions:
Finding of Substantial Inadequacy and SIP Call,” 75
FR 77698 (Dec. 13, 2010). EPA has begun making
findings of failure to submit that would apply in
any state unable to submit the required SIP revision
by its deadline, and finalizing FIPs for such states.
See, e.g., “Action To Ensure Authority To Issue
Permits Under the Prevention of Significant
Deterioration Program to Sources of Greenhouse
Gas Emissions: Finding of Failure To Submit State
Implementation Plan Revisions Required for
Greenhouse Gases,” 75 FR 81874 (December 29,
2010); “Action To Ensure Authority To Issue
Permits Under the Prevention of Significant
Deterioration Program to Sources of Greenhouse
Gas Emissions: Federal Implementation Plan,” 75
FR 82246 (December 30, 2010). Because New
Mexico’s SIP already authorizes New Mexico to
regulate GHGs once GHGs become subject to PSD
requirements on January 2, 2011, New Mexico is
not subject to the proposed SIP Call or FIP.
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withdrew its approval of the affected
SIPs to the extent those SIPs applied
PSD requirements to GHG emissions
from GHG-emitting sources below the
Tailoring Rule thresholds.

B. New Mexico’s Actions

On June 24, 2010, New Mexico
provided a letter to EPA, in accordance
with a request to all States from EPA in
the Tailoring Rule, with confirmation
that the State has the authority to
regulate GHG in its PSD program. The
letter confirmed that current New
Mexico rules require regulating GHGs at
the existing 100/250 tpy threshold,
rather than at the higher thresholds set
in the Tailoring Rule because the state
does not have the authority to apply the
meaning of the term ““subject to
regulation” established in the Tailoring
Rule. New Mexico also submitted a
letter on September 14, 2010, in
response to the proposed GHG SIP Call,
again confirming that EPA correctly
classified New Mexico as a state with
authority to apply PSD requirements to
GHGs. The September 14, 2010, letter
also states that NMED is pursuing
rulemaking activity to define the terms
“greenhouse gas” and “‘subject to
regulation.” See the docket for this
proposed rulemaking for copies of New
Mexico’s June 24, 2010, and September
14, 2010, letters.

In the PSD SIP Narrowing Rule,
published on December 30, 2010, EPA
withdrew its approval of New Mexico’s
SIP—among other SIPs—to the extent
that SIP applies PSD permitting
requirements to GHG emissions from
sources emitting at levels below those
set in the Tailoring Rule.” As a result,
New Mexico’s current approved SIP
provides the state with authority to
regulate GHGs, but only at and above
the Tailoring Rule thresholds, and thus
federally requires new and modified
sources to receive a PSD permit based
on GHG emissions only if they emit at
or above the Tailoring Rule thresholds.

New Mexico has amended its state
regulations to incorporate the Tailoring
Rule thresholds, and has submitted the
adopted regulations as revisions to the
New Mexico SIP. EPA’s approval of the
New Mexico revisions will clarify the
applicable thresholds in the New
Mexico SIP and incorporate state law
changes adopted at the local level into
the federally-approved SIP.

The basis for this SIP revision is that
limiting PSD applicability to GHG
sources to the higher thresholds in the

7 “Limitation of Approval of Prevention of
Significant Deterioration Provisions Concerning
Greenhouse Gas Emitting-Sources in State
Implementation Plans; Final Rule.” 75 FR 82536
(December 30, 2010).

Tailoring Rule is consistent with the SIP
provisions that provide required
assurances of adequate resources, and
thereby addresses the flaw in the SIP
that led to the PSD SIP Narrowing Rule.
Specifically, CAA section 110(a)(2)(E)
includes as a requirement for SIP
approval that States provide ‘“necessary
assurances that the State * * * will
have adequate personnel [and] funding
‘“ to carry out such [SIP].” In the
Tailoring Rule, EPA established higher
thresholds for PSD applicability to
GHG-emitting sources on grounds that
the states generally did not have
adequate resources to apply PSD to
GHG-emitting sources below the
Tailoring Rule thresholds,? and no
State, including New Mexico, asserted
that it did have adequate resources to do
0.9 In the PSD SIP Narrowing Rule,
EPA found that the affected states,
including New Mexico, had a flaw in
their SIPs at the time they submitted
their PSD programs, which was that the
applicability of the PSD programs was
potentially broader than the resources
available to them under their SIP.10
Accordingly, for each affected state,
including New Mexico, EPA concluded
that EPA’s action in approving the SIP
was in error, under CAA section
110(k)(6), and EPA rescinded its
approval to the extent the PSD program
applies to GHG-emitting sources below
the Tailoring Rule thresholds.1* EPA
recommended that States adopt a SIP
revision to incorporate the Tailoring
Rule thresholds, thereby (i) assuring that
under State law, only sources at or
above the Tailoring Rule thresholds
would be subject to PSD; and (ii)
avoiding confusion under the federally-
approved SIP by clarifying that the SIP
applies to only sources at or above the
Tailoring Rule thresholds.12

The portions of the submitted SIP
revision at 20.2.70.7(AL)(3) NMAC and
20.2.74.7(AZ)(6) NMAC act to limit the
enforceability of the definition of
“subject to regulation” in the event of
an adverse federal court determination
in certain GHG-related matters. EPA
received a comment regarding the effect
of such court actions, and now clarifies
its interpretation of these provisions in
response. The provisions state that in
the event of a federal court
determination that invalidates or
renders unenforceable the Tailoring
Rule, “the definition ‘subject to
regulation’ shall be enforceable by the
Department only to the extent that it is

8 Tailoring Rule, 75 FR 31,517/1.

9 SIP Narrowing Rule, 75 FR 82,540/2.
10]d. at 82,542/3.

11]d. at 82,544/1.

12 ]d. at 82,540/2.

enforceable by US EPA.” EPA reads this
provision to mean that the state will
wait for and follow EPA’s interpretation
of the effect of such a court decision
regarding the enforceability of these SIP
revisions by EPA before altering its own
application of that term. EPA approves
the SIP on the basis of this
interpretation. If a court issues such a
decision, EPA intends to promptly
describe the impact of the court’s
decision on the enforceability of its
regulations.

III. What are EPA’s responses to
comments received on the proposed
action?

EPA received one comment letter
from Tri-State Generation and
Transmission Association, Inc. in
response to the proposed rulemaking.
The comment letter is available for
review in the docket for this
rulemaking. A summary of the
comments and EPA’s responses are
provided below.

Comment 1: Commenter states that its
comments pertain to EPA’s proposed
approval of the PSD portion of the New
Mexico GHG Tailoring Rule. Commenter
maintains a policy position opposing
regulation of greenhouse gas emissions
under the Clean Air Act, including its
permitting provisions. The fact that PSD
and Title V permitting thresholds need
“tailoring” to be appropriate for
greenhouse gases demonstrates that the
Clean Air Act is not intended to regulate
greenhouse gas emissions.

Response 1: We refer Commenter to
the “Tailoring Rule” (Prevention of
Significant Deterioration and Title V
Greenhouse Gas Tailoring Rule; Final
Rule” 75 FR 31514 (June 3, 2010)) as
well as our proposed rulemaking notice
at 76 FR 20907 (April 14, 2011) that
cites to and provides information on our
national GHG actions and that provides
the general basis for the regulation of
GHGs under PSD permitting
requirements. See footnotes 14 at 76
FR 20908, Footnote 6 at 20909. As we
have detailed in those notices, EPA
established that PSD applies to all
pollutants newly subject to regulation,
including non-NAAQS pollutants such
as GHGs, in prior actions, and EPA has
not re-opened that issue in this
rulemaking. Accordingly, we do not
believe these comments are relevant to
this rulemaking.

Comment 2: Commenter is mindful of
the many legal challenges to EPA’s
authority to regulate GHGs, and is
concerned about what effect a stay,
remand, or vacatur of one or all of the
federal GHG-related rules would have
on the New Mexico SIP revision.
Commenter supports inclusion of
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“enforceability”” language at
20.2.70.7(AL)(3) NMAC and
20.2.74.7(AZ)(6) NMAC.

Response 2: As discussed above, EPA
is finalizing its approval of the
enforceability clause at 20.2.74.7 and
interprets that clause to indicate that the
state will wait for and follow EPA’s
interpretation of the effect of any
adverse court decision regarding the
enforceability of these SIP revisions. If
a court acts adversely, EPA intends to
promptly describe the impact of the
court’s decision on the enforceability of
its regulations.

Comment 3: Commenter understands
the importance of having the Tailoring
Rule amendments in place at the state
level. It would create an unreasonable
burden on NMED’s Air Quality Bureau,
and all permit holders, should it be
required that GHGs be permitted at the
100/250 tpy levels. Within that context,
Commenter remains concerned about
the practicalities of regulation of GHGs
via air quality permits.

Response 3: We refer Commenter to
our proposal for this final action that
discusses the basis for a SIP revision
that limits PSD applicability to GHG
sources to the higher thresholds in the
Tailoring Rule. While we appreciate
Commenter’s general concern about the
practicalities of regulating of GHGs
through air quality permits, Commenter
did not provide any specific examples
in the record to be able to adequately
respond to this generalized statement. In
addition, as discussed above, the
requirement that sources seek PSD
permits for GHG emissions was not
established in this rulemaking, and was
not reopened in this rulemaking. In fact,
the State makes clear that GHG PSD
permitting was required under its SIP
prior to this rulemaking. We refer
Commenter to New Mexico’s June 24,
2010, and September 14, 2010, letters
(mentioned elsewhere in this notice)
and that are in the docket for this
rulemaking.

Comment 4: Commenter states the SIP
revision was made in an expedited
timeframe, despite the fact that NMED,
through its membership in the National
Association of Clean Air Agencies
(NACAA) and NACAA’s December 28,
2009 letter to EPA about the Tailoring
Rule, requested that EPA provide more
time to states to afford consideration of
the effects of and necessary regulatory
changes for the implementation of the
federal Tailoring Rule. EPA’s expedited
timeframe contributes to regulatory
uncertainty.

Response 4: While we hear
Commenter’s concerns, we do not
believe the comment is relevant to the
scope of the action before us and we

disagree with Commenter. We refer
Commenter to the proposal for this
action, which states that New Mexico
amended its state regulations to
incorporate the Tailoring Rule
thresholds and timely submitted the
state-adopted regulations as revisions to
the state’s SIP thereby contributing to
regulatory certainty.

Comment 5: Commenter states that in
the state administrative rulemaking
hearing, several of Commenter’s issues
were addressed, however
inconclusively. Since uncertainty
remains on various issues Commenter
raised, Commenter re-states some of
those issues. In short, Commenter raises
issues related to Best Available Control
Technology (BACT), New Source
Performance Standards (NSPS) for GHG,
Carbon Capture Sequestration (CCS) and
GHG Reporting and Cap and Trade
issues.

Response 5: This current rulemaking
action concerns whether the regulatory
revisions relating to PSD requirements
for GHG-emitting sources that NMED
submitted to EPA on December 1, 2010,
that seek to establish the appropriate
emission thresholds for determining
PSD applicability to new and modified
GHG-emitting sources in accordance
with EPA’s Tailoring Rule, are
approvable. The above comments raise
issues that are outside the scope of this
narrow rulemaking action and that we
do not believe are relevant to the current
action.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o [s certified as not having a
significant economic impact on a
substantial number of small entities

under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 19,
2011. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
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of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by

reference, Intergovernmental relations,
and Reporting and recordkeeping
requirements.

Dated: June 30, 2011.
Al Armendariz,

Regional Administrator, Region 6.
40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart GG—New Mexico

m 2. Section 52.1620 is amended in
paragraph (c) by revising the entry for
Part 74 under “New Mexico
Administrative Code (NMAC) Title 20—
Environment Protection Chapter 2—Air
Quality” to read as follows:

§52.1620 Identification of plan.
* * * * *
(c) * x %

EPA APPROVED NEW MEXICO REGULATIONS

State
State citation Title/subject approval/ EPA approval date Comments
effective date
New Mexico Administrative Code (NMAC) Title 20—Environment Protection Chapter 2—Air Quality
Part 74 .............. Permits—Prevention of Significant Deterio- 1/1/2011  7/20/2011 [Insert FR page number where
ration. document begins].

§52.1634 [Amended]

m 3. Section 52.1634 is amended by
removing and reserving paragraph (d).
[FR Doc. 2011-18125 Filed 7-19-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R02-OAR-2010-1025; FRL-9436-2]

Approval and Promulgation of Air
Quality Implementation Plan; New
Jersey and New York; Final
Disapproval of Interstate Transport
State Implementation Plan Revision for
the 2006 24-Hour PM, s NAAQS

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
disapprove the New Jersey and the New
York State Implementation Plan (SIP)
revisions submitted to address
significant contribution to
nonattainment or interference with
maintenance in another state with
respect to the 2006 24-hour fine particle
(PM: 5) national ambient air quality
standards (NAAQS). On January 20,
2010, New Jersey submitted a SIP
revision to address sections of the Clean
Air Act (CAA) concerning interstate
transport requirements, and the sections
of the CAA concerning infrastructure
requirements. On March 23, 2010, New

York submitted a SIP revision to address
the section of the CAA concerning
interstate transport, and sections
110(a)(1) and (2) of the CAA concerning
infrastructure SIP requirements. In this
action, EPA is taking final action to
disapprove the portion of the New
Jersey and the New York SIP revisions
that addresses the requirement
prohibiting a state’s emissions from
significantly contributing to
nonattainment or interfering with
maintenance of the NAAQS in any other
state. The remaining elements of the
submittals are not addressed in this
action and will be addressed in a
separate action. The intended effect of
this action will be the implementation
of a Federal Implementation Plan (FIP)
for the State no later than 2 years from
date of the disapproval. The proposed
Transport Rule, when final, is the FIP
that EPA intends to implement for the
State.

DATES: Effective Date: This rule is
effective on August 19, 2011.
ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R02-OAR—
2010-1025. All documents in the docket
are listed at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy

form. Publicly available docket
materials are available either
electronically through hittp://
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 2 Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866. This Docket
Facility is open from 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. The Docket telephone
number is 212-637-4249.

FOR FURTHER INFORMATION CONTACT:
Kenneth Fradkin
(fradkin.kenneth@epa.gov), Air
Programs Branch, 290 Broadway, 25th
Floor, New York, New York 10007—
1866, (212) 637—4249.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This section provides additional
information by addressing the following
questions:

I. What action is EPA taking?
II. What comments did EPA receive in
response to the proposal?
III. What are EPA’s conclusions?
IV. Statutory and Executive Order Reviews

I. What action is EPA taking?

EPA is taking final action to
disapprove portions of the submissions
from the State of New Jersey and the
State of New York that were submitted
to demonstrate that those states have
adequately addressed elements of CAA
section 110(a)(2)(D)(i)(I). Those
elements require a state’s SIP to contain
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adequate provisions to prohibit air
pollutant emissions from sources within
a state from significantly contributing to
nonattainment in or interference with
maintenance of the 2006 24-hour PM, 5
NAAQS in any other state. The New
Jersey and New York submissions do
not contain adequate provisions to
prohibit air pollutant emissions from
within the states from significantly
contributing to nonattainment in or
interference with maintenance of the
2006 24-hour PM, s NAAQS in other
downwind states.

The remaining elements of the New
Jersey and New York submittals,
including the section 110 infrastructure,
and section 110(a)(2)(D)(i)(II) regarding
interfering with measures required in
the applicable SIP for another state
designed to prevent significant
deterioration of air quality and protect
visibility, are not addressed in this
action and will be acted on in a separate
rulemaking.

For additional details on EPA’s
analysis and findings, the reader is
referred to the proposal published in the
January 26, 2011 Federal Register (76
FR 4579) which is available on line at
http://www.regulations.gov, Docket
number EPA-R02-OAR-2010-1025.

II. What comments did EPA receive in
response to the proposal?

EPA received one comment letter on
the January 26, 2011 proposal. The letter
can be found on the internet in the
electronic docket for this action. To
access the letter, please go to http://
www.regulations.gov and search for
Docket No. EPA-R02—OAR-2010-1025,
or contact the person listed in the FOR
FURTHER INFORMATION CONTACT
paragraph above. The discussion below
addresses those comments and our
response.

A. Comment From the State of New
Jersey Concerning the New Jersey
Submittal

Comment: The commenter requests
that EPA approve its SIP Revision
because New Jersey has adopted multi-
pollutant performance standards and
met its rule commitments to address the
emissions from electric generating units.
In addition, New Jersey’s air quality
levels are in compliance with the 2006
24-hour PM, s NAAQS.

EPA Response: EPA recognizes New
Jersey’s actions in improving air quality
in the state and reducing the transport
of emissions to downwind areas,
including adopting multi-pollutant
performance standards for electric
generating units. However, despite such
actions by New Jersey, EPA’s
evaluation, as discussed in the proposed

disapproval, demonstrated that New
Jersey’s submittal is inadequate.

EPA notes that much of the recent
improvement in air quality has resulted
from the promulgation of the Clean Air
Interstate Rule (CAIR). This rule was
remanded to EPA in 2008 and will not
remain in place indefinitely. Reductions
associated with the CAIR thus also
cannot be said to be permanent. EPA’s
modeling analysis, conducted for the
proposed Transport Rule, as proposed
on August 2, 2010, in the Federal
Register (75 FR 45210) demonstrates
that emissions from New Jersey
significantly contribute to
nonattainment or interfere with
maintenance of the 2006 24-hour PM, 5
NAAQS in downwind areas. Therefore,
EPA cannot approve New Jersey’s
submittal.

III. What are EPA’s conclusions?

EPA has evaluated the New Jersey and
New York submittals for consistency
with the CAA, EPA regulations, and
EPA policy. The demonstrations
submitted by New Jersey and New York
do not meet the requirements of section
110(a)(2)(D)(1)(I) because the states did
not evaluate or demonstrate with a
technical analysis that the emissions
reduction measures provided in their
SIP revisions assure that they do not
contribute significantly to
nonattainment or interfere with
maintenance of the 2006 24-hour PM, 5
NAAQS. Accordingly, EPA is finalizing
the disapproval of the portions of the
New Jersey and the New York SIP
revisions that address the section
110(a)(2)(D)(i)(I) requirement
prohibiting a state’s emissions from
significantly contributing to
nonattainment or interfering with
maintenance of the NAAQS in any other
state.

EPA is taking no action at this time on
the remainder of the demonstration,
including sections 110(a)(1) and (2)
regarding infrastructure requirements,
and section 110(a)(2)(D)(i)(II) regarding
interference with measures required in
the applicable SIP for another state
designed to prevent significant
deterioration of air quality and protect
visibility. They will be addressed in a
separate rulemaking.

Under section 179(a) of the CAA, final
disapproval of a submittal that
addresses a requirement of a Part D Plan
(42 U.S.C. 7501-7515) or is required in
response to a finding of substantial
inadequacy as described in section
110(k)(5) (42 U.S.C. 7410(k)(5)) (SIP
call) starts a sanctions clock. The
provisions in the submittal we are
disapproving were not submitted to
meet either of those requirements.

Therefore, no sanctions are triggered for
this disapproval.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to act on state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law.

A. Executive Order 12866, Regulatory
Planning and Review

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under the Executive
Orders 12866 and 13563 (76 FR 3821,
January 21, 2011).

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq, because this
SIP disapproval under section 110 and
subchapter I, part D of the Clean Air Act
will not in-and-of-itself create any new
information collection burdens but
simply disapproves certain State
requirements for inclusion into the SIP.
Burden is defined at 5 CFR 1320.3(b).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. For
purposes of assessing the impacts of
today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s rule on small entities,
I certify that this action will not have a
significant impact on a substantial
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number of small entities. This rule does
not impose any requirements or create
impacts on small entities. This SIP
disapproval under section 110 and
subchapter I, part D of the Clean Air Act
will not in-and-of-itself create any new
requirements but simply disapproves
certain State requirements for inclusion
into the SIP. Accordingly, it affords no
opportunity for EPA to fashion for small
entities less burdensome compliance or
reporting requirements or timetables or
exemptions from all or part of the rule.
The fact that the Clean Air Act
prescribes that various consequences
(e.g., higher offset requirements) may or
will flow from this disapproval does not
mean that EPA either can or must
conduct a regulatory flexibility analysis
for this action. Therefore, this action
will not have a significant economic
impact on a substantial number of small
entities.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
II of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531—
1538 for State, local, or tribal
governments or the private sector. EPA
has determined that the disapproval
action does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector. This
action disapproves pre-existing
requirements under State or local law,
and imposes no new requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

E. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This action does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various

levels of government, as specified in
Executive Order 13132, because it
merely disapproves certain State
requirements for inclusion into the SIP
and does not alter the relationship or
the distribution of power and
responsibilities established in the Clean
Air Act. Thus, Executive Order 13132
does not apply to this action.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000), because the SIP EPA is
disapproving would not apply in Indian
country located in the state, and EPA
notes that it will not impose substantial
direct costs on tribal governments or
preempt tribal law. Thus, Executive
Order 13175 does not apply to this
action.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it
because it is not an economically
significant regulatory action based on
health or safety risks subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997). This SIP disapproval
under section 110 and subchapter I, part
D of the Clean Air Act will not in-and-
of-itself create any new regulations but
simply disapproves certain State
requirements for inclusion into the SIP.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001) because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,

test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. NTTAA directs EPA
to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

The EPA believes that this action is
not subject to requirements of Section
12(d) of NTTAA because application of
those requirements would be
inconsistent with the Clean Air Act.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629
(Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
action. In reviewing SIP submissions,
EPA’s role is to approve or disapprove
state choices, based on the criteria of the
Clean Air Act. Accordingly, this action
merely disapproves certain State
requirements for inclusion into the SIP
under section 110 and subchapter I, part
D of the Clean Air Act and will not in-
and-of itself create any new
requirements. Accordingly, it does not
provide EPA with the discretionary
authority to address, as appropriate,
disproportionate human health or
environmental effects, using practicable
and legally permissible methods, under
Executive Order 12898.

K. The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
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This action is not a ““‘major rule” as
defined by 5 U.S.C. 804(2).

L. Under section 307(b)(1) of the
Clean Air Act, petitions for judicial
review of this action must be filed in the
United States Court of Appeals for the
appropriate circuit by September 19,
2011. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

Statutory Authority
The statutory authority for this action

is provided by sections 110 of the CAA,
as amended (42 U.S.C. 7410).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter.

Dated: June 1, 2011.

Judith A. Enck,

Regional Administrator, Region 2.

[FR Doc. 2011-17742 Filed 7-19-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R07-OAR-2011-0215; FRL-9435-9]

Approval and Promulgation of Air
Quality Implementation Plan; Missouri;
Final Disapproval of Interstate
Transport State Implementation Plan
Revision for the 2006 24-Hour PM2.5
NAAQS

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Pursuant to our authority
under the Clean Air Act (CAA or Act),
the Environmental Protection Agency
(EPA) is taking final action to
disapprove the portion of the
“Infrastructure” State Implementation
Plan (SIP) (CAA section 110(a)(1) and
(2)) submittal from the State of Missouri
intended to address the CAA section
relating to the “interstate transport”
requirements for the 2006 24-hour fine
particle (PM> s) National Ambient Air
Quality Standards (NAAQS) that
prohibit a state from significantly
contributing to nonattainment or

interfering with maintenance of the
NAAQS in any other state. This final
action to disapprove the “interstate
transport” portion of the Missouri SIP
submittal received by EPA on December
28, 2009, only relates to those
provisions and does not address the
other portions of Missouri’s December
28, 2009, submission. The rationale for
this action and additional detail on this
disapproval were described in EPA’s
proposed rulemaking published in the
Federal Register on March 18, 2011.
The effect of this action will be the
promulgation of a Federal
Implementation Plan (FIP) for Missouri
no later than two years from the date of
disapproval. EPA’s proposed Transport
Rule, when final, is the FIP that EPA
intends to implement for Missouri.

DATES: Effective Date: This rule is
effective on August 19, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R07-OAR-2011-0215. All
documents in the docket are listed on
the http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the U.S. Environmental Protection
Agency, Region 7, in the Air Planning
and Development Branch, of the Air and
Waste Management Division, 901 North
5th Street, Kansas City, Kansas 66101.
EPA requests that, if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The
interested persons wanting to examine
these documents should make an
appointment with the office at least 24
hours in advance. The Regional Office
official hours of business are Monday
through Friday, 8 to 4:30, excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT: Ms.
Elizabeth Kramer, Environmental
Scientist, Air Planning and
Development Branch, U.S.
Environmental Protection Agency,
Region 7, 901 North 5th Street, Kansas
City, Kansas 66101; telephone number:
(913) 551-7186; fax number: (913) 551—
7844; e-mail address:
kramer.elizabeth@epa.gov.

Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 19, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. These sections provide additional
information on this final action:

1. Background
II. Final Action
III. Administrative Requirements

I. Background

On March 18, 2011 (76 FR 14835),
EPA proposed to disapprove a portion
of the “Infrastructure” SIP (CAA
110(a)(1) and (2)) submittal from the
State of Missouri relating to the
interstate transport element of
infrastructure (CAA section
110(a)(2)(D)(1)()). EPA received no
comments on the proposed disapproval.
For additional detail on EPA’s rationale
this final action, see the proposed
rulemaking.

Section 110(a)(2) of the CAA lists the
thirteen required elements that
“infrastructure” SIPs must address, as
applicable, including section
110(a)(2)(D)(i), which pertains to
interstate transport of certain emissions.
These “good neighbor” provisions
require each state to submit a SIP that
prohibits emissions which adversely
affect another state in the ways
contemplated in the statute. The section
110(a)(2)(D)(i), portion of Missouri’s SIP
must prevent sources in the State from
emitting pollutants in amounts which
will: (I) Contribute significantly to
nonattainment of the NAAQS in other
states and interfere with maintenance of
the NAAQS in other states and (II)
interfere with provisions to prevent
significant deterioration of air quality in
other states or interfere with efforts to
protect visibility in other states.

On December 28, 2009, EPA received
a SIP revision from the State of Missouri
intended to address the requirements of
section 110(a)(2) including the
requirements of section 110(a)(2)(D)(i)
for the 2006 24-hour PM, s NAAQS. In
this final rulemaking, EPA is
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disapproving only the 110(a)(2)(D)(i)(I)
portion of the submittal that pertains to
prohibiting sources in Missouri from
emitting pollutants that significantly
contribute to nonattainment or interfere
with maintenance of the 2006 24-hour
PM,s NAAQS in other states. The
elements on which we are taking action
today are severable portions of the
submittal. EPA intends to address the
additional portions of the submittal in a
subsequent action.

The requirements of section
110(a)(2)(D)(1)(), as well as EPA’s
analysis of the State’s submission, are
explained in detail in the proposal. In
summary, EPA proposed to disapprove
the Missouri submittal because: (1) It
described a number of rules Missouri
had adopted to reduce PM, s precursors
(sulfur dioxide and nitrogen oxides), but
did not include any analysis to show
that these measures would prohibit the
interstate impacts described in section
110(a)(2)(D)({)(D); and (2) it relied on the
Clean Air Interstate Rule provisions in
the Missouri SIP, even though those
provisions do not address impacts on
the 2006 PM, s standards. We also noted
that Missouri’s conclusion with respect
to these interstate impact provisions
was inconsistent with the preliminary
modeling for EPA’s proposed Transport
Rule (see 75 FR 45210, August 2, 2010).
The reader should refer to the March 18,
2011 proposed rulemaking (76 FR at
14837-8) for a detailed explanation of
EPA’s rationale for this determination.
In addition, EPA has now completed the
modeling for the final Transport Rule
and, as indicated by the technical
support documents (TSDs) for this
action, Missouri in fact significantly
contributes to downwind nonattainment
in another state and interferes with
maintenance of the 2006 24-hour PM- s
NAAQS in another state. Please see the
TSDs for the final modeling and
contribution analysis as they relate to
this action.

II. Final Action

EPA is taking final action to
disapprove a portion of the submission
from the State of Missouri intended to
demonstrate that Missouri has
adequately addressed the elements of
CAA section 110(a)(2)(D)(i)(I) that
require Missouri’s SIP to include
adequate provisions to prohibit air
pollutant emissions from sources within
the State from significantly contributing
to nonattainment in or interference with
maintenance of the 2006 24-hour PM 5
NAAQS in any other state. EPA has
determined that the Missouri
submission does not contain adequate
provisions to prohibit air pollutant
emissions from within the State that

significantly contribute to
nonattainment in or interference with
maintenance of the 2006 24-hour PM, s
NAAQS in other downwind states. As
noted in the Background above, the final
modeling for EPA’s Transport Rule
indicates that Missouri in fact
significantly contributes to downwind
nonattainment in another state and
interferes with maintenance of the 2006
24-hour PM, s NAAQS in another state.

Any remaining elements of the
submittal, including language to address
other CAA section 110(a)(2) elements,
including section 110(a)(2)(D)(i)(II)
regarding interference with measures
required in the applicable SIP for
another state designed to prevent
significant deterioration of air quality
and protect visibility, are not addressed
in this action. EPA is disapproving only
the provisions which relate to the
section 110(a)(2)(D)(i)(I) portion of the
submittal. EPA will act on those other
provisions in a subsequent action.

Also, under section 179(a) of the
CAA, final disapproval of a submittal
that addresses a requirement of a Part D
Plan (42 U.S.C.A. 7501-7515), or is
required in response to a finding of
substantial inadequacy as described in
section 7410(k)(5) (SIP Call), starts a
sanctions clock. The provisions in the
submittal that we are disapproving were
not submitted to meet either of those
requirements. Therefore, no sanctions
are triggered.

The full or partial disapproval of a SIP
revision triggers the requirement under
section 110(c) that EPA promulgate a
FIP no later than 2 years from the date
of the disapproval unless the state
corrects the deficiency, and the
Administrator approves the plan or plan
revision before the Administrator
promulgates such FIP.

EPA’s final Transport Rule and
related FIP, if finalized in the manner
proposed, may address these interstate
transport requirements of CAA section
110(a)(2)(D)(@1)(d) for the State of
Missouri for the 2006 24-hour PM, 5
NAAQS.

ITI. Administrative Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to act on state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law.

Executive Order 12866, Regulatory
Planning and Review

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under the Executive
Orders 12866 and 13563 (76 FR 3821,
January 21, 2011).

Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq, because this
SIP disapproval under section 110 of the
CAA will not in-and-of itself create any
new information collection burdens but
simply disapproves certain State
requirements for inclusion into the SIP.
Burden is defined at 5 CFR 1320.3(b).

Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. For
purposes of assessing the impacts of
today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s regulations at 13 CFR
121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s rule on small entities,
I certify that this action will not have a
significant impact on a substantial
number of small entities. This rule does
not impose any requirements or create
impacts on small entities. This SIP
disapproval under section 110 of the
CAA will not in-and-of itself create any
new requirements but simply
disapproves certain State requirements
for inclusion into the SIP. Accordingly,
it affords no opportunity for EPA to
fashion for small entities less
burdensome compliance or reporting
requirements or timetables or
exemptions from all or part of the rule.
The fact that the CAA prescribes that
various consequences (e.g., higher offset
requirements) may or will flow from
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this disapproval does not mean that
EPA either can or must conduct a
regulatory flexibility analysis for this
action. Therefore, this action will not
have a significant economic impact on
a substantial number of small entities.

Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
II of the Unfunded Mandates Reform
Act of 1995, 2 U.S.C. 1531-1538 for
state, local, or tribal governments or the
private sector. EPA has determined that
the disapproval action does not include
a Federal mandate that may result in
estimated costs of $100 million or more
to either state, local, or tribal
governments in the aggregate, or to the
private sector. This action disapproves
pre-existing requirements under State or
local law, and imposes no new
requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or to the private sector,
result from this action.

Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by state
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.”

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This action
merely disapproves certain state
requirements for inclusion into the SIP
and does not alter the relationship or
the distribution of power and
responsibilities established in the CAA.
Today’s final disapproval does not have
federalism implications. Thus,
Executive Order 13132 does not apply
to this action.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,

2000), because the SIP EPA is
disapproving would not apply in Indian
country located in the state, and EPA
notes that it will not impose substantial
direct costs on tribal governments or
preempt tribal law. Thus, Executive
Order 13175 does not apply to this
action.

Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under Section 5-501 of the Executive
Order has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it
because it is not an economically
significant regulatory action based on
health or safety risks subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997). This SIP disapproval
under section 110 of the CAA will not
in-and-of itself create any new
regulations but simply disapproves
certain state requirements for inclusion
into the SIP.

Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001) because it is not a significant
regulatory action under Executive Order
12866.

National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. NTTAA directs EPA
to provide Congress, through the Office
of Management and Budget,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. EPA
believes that this action is not subject to
requirements of section 12(d) of NTTAA
because application of those
requirements would be inconsistent
with the CAA.

Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

Executive Order 12898 (59 FR 7629,
Feb. 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
action. In reviewing SIP submissions,
EPA’s role is to approve or disapprove
state choices, based on the criteria of the
CAA. Accordingly, this action merely
disapproves certain State requirements
for inclusion into the SIP under section
110 of the CAA and will not in-and-of
itself create any new requirements.
Accordingly, it does not provide EPA
with the discretionary authority to
address, as appropriate,
disproportionate human health or
environmental effects, using practicable
and legally permissible methods, under
Executive Order 12898.

Congressional Review

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register.

A major rule cannot take effect until
60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Statutory Authority

The statutory authority for this action
is provided by section 110 of the CAA,
as amended (42 U.S.C. 7410).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter.
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Dated: June 28, 2011.
Karl Brooks,
Regional Administrator, Region 7.
[FR Doc. 2011-17740 Filed 7-19-11; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2010—1012-201130; FRL—
9438-2]

Approval and Promulgation of Air
Quality Implementation Plan; Georgia;
Disapproval of Interstate Transport
Submission for the 2006 24-Hour
PM, s Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
disapprove the portion of Georgia’s
October 21, 2009, submission which
was intended to meet the requirement to
address interstate transport for the 2006
24-hour fine particulate matter (PM, s)
national ambient air quality standards
(NAAQS). Additionally, EPA is
responding to comments received on
EPA’s January 26, 2011, proposed
disapproval of the aforementioned
portion of Georgia’s October 21, 2009,
submission. On October 21, 2009, the
State of Georgia, through the Georgia
Environmental Protection Division (GA
EPD), provided a letter to EPA certifying
that the Georgia state implementation
plan (SIP) meets the interstate transport
requirements with regard to the 2006
24-hour PM, s NAAQS. Specifically, the
interstate transport requirements under
the Clean Air Act (CAA or Act) prohibit
a state’s emissions from significantly
contributing to nonattainment or
interfering with the maintenance of the
NAAQS in any other state. The effect of
today’s action will be the promulgation
of a Federal Implementation Plan (FIP)
for Georgia no later than two years from
the date of disapproval. The proposed
Transport Rule, when final, is the FIP
that EPA intends to implement for
Georgia.

DATES: Effective Date: This rule will be
effective August 19, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR—
2010-1012. All documents in the docket
are listed on the http://
www.regulations.gov Web site. Although
listed in the index, some information is
not publicly available, i.e., Confidential
Business Information or other

information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT: For
information regarding the Georgia SIP,
contact Mr. Zuri Farngalo, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Mr.
Farngalo’s telephone number is (404)
562—-9152; e-mail address:
farngalo.zuri@epa.gov. For information
regarding the PM, s interstate transport
requirements under section
110(a)(2)(D)(i), contact Mr. Steven
Scofield, Regulatory Development
Section, at the same address above. Mr.
Scofield’s telephone number is (404)
562—-9034; e-mail address:
scofield.steve@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Background

II. EPA’s Responses to Comments

I1I. Final Action

IV. Statutory and Executive Order Reviews

I. Background

Upon promulgation of a new or
revised NAAQS, sections 110(a)(1) and
(2) of the CAA require states to address
basic SIP requirements, including
emissions inventories, monitoring, and
modeling to assure attainment and
maintenance for that NAAQS. On
December 18, 2006, EPA revised the 24-
hour average PM, s primary and
secondary NAAQS from 65 micrograms
per cubic meter (ug/m 3) to 35 pug/m3,
thus states were required to provide
submissions to address section 110(a)(1)
and (2) of the CAA (infrastructure SIPs)
for this revised NAAQS. Georgia
provided its infrastructure submission
for the 2006 PM, s NAAQS on October
21, 2009. On January 26, 2011, EPA

proposed to disapprove the portion of
Georgia’s October 21, 2009,
infrastructure submission related to
interstate transport (i.e.,
110(a)(2)(D)(i)(I)) for the 2006 PM, 5
NAAQS. See 76 FR 4584. A summary of
the background for this final action is
provided below.

Section 110(a)(2) lists the elements
that infrastructure SIPs must address, as
applicable, including section
110(a)(2)(D)(i), which pertains to
interstate transport of certain emissions.
States were required to provide
submissions to address the applicable
110(a)(2) infrastructure requirements,
including section 110(a)(2)(D)(i), by
September 21, 2009.1

On September 25, 2009, EPA issued a
guidance entitled “Guidance on SIP
Elements Required Under Sections
110(a)(1) and (2) for the 2006 24-Hour
Fine Particle (PM,.s) National Ambient
Air Quality Standards (NAAQS)” (2006
PM, s NAAQS Infrastructure Guidance).
EPA developed the 2006 PM> s NAAQS
Infrastructure Guidance to make
additional recommendations to states
for making submissions to meet the
requirements of section 110, including
110(a)(2)(D)(i) for the revised 2006 24-
hour PM, s NAAQS.

As identified in the 2006 PM, 5
NAAQS Infrastructure Guidance, the
“good neighbor” provisions in section
110(a)(2)(D)(i) require each state to
submit a SIP that prohibits emissions
that adversely affect another state in the
ways contemplated in the CAA. Section
110(a)(2)(D)(i) contains four distinct
requirements related to the impacts of
interstate transport. Specifically, the SIP
must prevent sources in the state from
emitting pollutants in amounts which
will: (1) Contribute significantly to
nonattainment of the NAAQS in other
states; (2) interfere with maintenance of
the NAAQS in other states; (3) interfere
with provisions to prevent significant
deterioration of air quality in other
states; or (4) interfere with efforts to
protect visibility in other states.

In the 2006 PM, s NAAQS
Infrastructure Guidance, EPA explained
that submissions from states pertaining
to the ““significant contribution” and
“interfere with maintenance”
requirements in section 110(a)(2)(D)(i)(I)
must contain adequate provisions to
prohibit air pollutant emissions from
within the state that contribute
significantly to nonattainment or

1The rule for the revised PM, s NAAQS was
signed by the Administrator and publically
disseminated on September 21, 2006. Because EPA
did not prescribe a shorter period for 110(a) SIP
submittals, the submittals for the 2006 24-hour
NAAQS were due on September 21, 2009, three
years from the September 21, 2006, signature date.
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interfere with maintenance of the
NAAQS in any other state. EPA
described a number of considerations
for states for providing an adequate
demonstration to address interstate
transport requirements in the 2006
PM, s NAAQS Infrastructure Guidance.
First, EPA noted that the state’s
submission should explain whether or
not emissions from the state contribute
significantly to nonattainment or
interfere with maintenance of the
NAAQS in any other state and, if so,
address the impact. EPA stated that the
state’s conclusion should be supported
by an adequate technical analysis.
Second, EPA recommended the various
types of information that could be
relevant to support the state’s
submission, such as information
concerning emissions in the state,
meteorological conditions in the state
and the potentially impacted states,
monitored ambient concentrations in
the state, and air quality modeling.
Third, EPA explained that states should
address the “interfere with
maintenance’” requirement
independently which requires an
evaluation of impacts on areas of other
states that are meeting the 2006 24-hour
PM, s NAAQS, not merely areas
designated nonattainment. Lastly, EPA
explained that states could not rely on
the Clean Air Interstate Rule (CAIR) to
comply with CAA section 110(a)(2)(D)(i)
requirements for the 2006 24-hour PM, s
NAAQS because CAIR does not address
this NAAQS. CAIR, promulgated by
EPA on May 12, 2005 (see 70 FR 25162),
required states to reduce emissions of
sulfur dioxide and nitrogen oxides that
significantly contribute to, and interfere
with maintenance of the 1997 PM, s
NAAQS and/or ozone in any downwind
state. CAIR was intended to provide
states covered by the rule with a
mechanism to satisfy their CAA section
110(a)(2)(D)(i)(I) obligations to address
significant contribution to downwind
nonattainment and interference with
maintenance in another state with
respect to the 1997 ozone and PM: s
NAAQS. Many states adopted the CAIR
provisions and submitted SIPs to EPA to
demonstrate compliance with the CAIR
requirements in satisfaction of their
110(a)(2)(D)(E)(I) obligations for those
two pollutants.

EPA was sued by a number of parties
on various aspects of CAIR, and on July
11, 2008, the U.S. Court of Appeals for
the District of Columbia Circuit (DC
Circuit or Court) issued its decision to
vacate and remand both CAIR and the
associated CAIR FIPs in their entirety.
North Carolina v. EPA, 531 F.3d 836
(DC Circuit, July 11, 2008). However, in

response to EPA’s petition for rehearing,
the Court issued an order remanding
CAIR to EPA without vacating either
CAIR or the CAIR FIPs. North Carolina
v. EPA, 550 F.3d 1176 (DC Circuit,
December 23, 2008). The Court thereby
left CAIR in place in order to
“temporarily preserve the
environmental values covered by CAIR”
until EPA replaces it with a rule
consistent with the Court’s opinion. Id.
at 1178. The Court directed EPA to
“remedy CAIR’s flaws” consistent with
its July 11, 2008, opinion, but declined
to impose a schedule on EPA for
completing that action. Id.

In order to address the judicial
remand of CAIR, EPA has proposed a
new rule to address interstate transport
pursuant to section 110(a)(2)(D)(i), the
“Federal Implementation Plans to
Reduce Interstate Transport of Fine
Particulate Matter and Ozone”
(Transport Rule).2 As part of the
proposed Transport Rule, EPA
specifically examined the section
110(a)(2)(D)(i) requirements that
emissions from sources in a state must
not “significantly contribute to
nonattainment” and “interfere with
maintenance’ of the 2006 24-hour PM, 5
NAAQS by other states. The modeling
performed for the proposed Transport
Rule shows that Georgia significantly
contributes to nonattainment or
interferes with maintenance of the 2006
24-hour PM, s NAAQS in downwind
areas. EPA has now completed the
modeling for the final Transport Rule
and, as indicated by the technical
support documents for this action,
Georgia in fact contributes to downwind
nonattainment in another state or
interferes with maintenance of the 2006
24-hour PM, s NAAQS in another state.

On October 21, 2009, the State of
Georgia, through GA EPD, provided a
letter to EPA certifying that the Georgia
SIP meets the interstate transport
requirements with regard to the 2006
24-hour PM, s NAAQS.3 Specifically,
Georgia certified that its current SIP
adequately addresses the elements of
CAA section 110(a)(2)(D)(1)(I) for the
2006 24-hour PM, s NAAQS. CAA

2See “Federal Implementation Plans to Reduce
Interstate Transport of Fine Particulate Matter and
Ozone; Proposed Rule,” 75 FR 45210 (August 2,
2010).

3Georgia’s October 21, 2009, certification letter
also explained that Georgia’s current SIP
sufficiently addresses other requirements of section
110(a)(2) for the 2006 24-hour PM» s NAAQS;
however, today’s final rulemaking only relates to
the section 110(a)(2)(D)(i)(I) requirements for the
2006 24-hour PM» s NAAQS. EPA will address the
other section 110(a)(2) requirements for the 2006
24-hour PM> s NAAQS in relation to Georgia’s SIP
in a rulemaking separate from today’s final
rulemaking.

section 110(a)(2)(D)(i)(I) requires that
implementation plans for each state
contain adequate provisions to prohibit
air pollutant emissions from sources
within a state from significantly
contributing to nonattainment in or
interfering with maintenance of the
NAAQS (in this case the 2006 24-hour
PM, s NAAQS) in any other state. On
January 26, 2011, EPA proposed to
disapprove the portion of Georgia’s
October 21, 2009, submission related to
interstate transport for the 2006 24-hour
PM, s NAAQS because EPA made the
preliminary determination that
Georgia’s October 21, 2009, submission
does not meet the requirements of
section 110(a)(2)(D)(i)(I) of the CAA for
this NAAQS. This action is finalizing
EPA’s disapproval of Georgia’s October
21, 2009, submission with regard to
section 110(a)(2)(D)(i)(I) of the CAA for
the 2006 24-hour PM, s NAAQS. See
EPA’s January 26, 2011, proposed
disapproval rulemaking at 76 FR 4584
for further information on EPA’s
rationale for this final action.

II. EPA’s Responses to Comments

EPA received three sets of adverse
comments on the January 26, 2011,
proposed rulemaking to disapprove the
portion of Georgia’s October 21, 2009,
infrastructure submission on the
interstate transport requirements of
sections 110(a)(2)(D)(i)(I) of the CAA for
the 2006 24-hour PM, s NAAQS. A full
set of the comments provided by GA
EPD, the North Carolina Department of
Environment and Natural Resources,
and Georgia Power (hereinafter referred
to as “‘the Commenters”) are provided in
the docket for this final action. As a
general matter, the comments
overlapped on some issues, and as a
result, EPA has organized the response
to comments by issue. In addition, EPA
acknowledges Georgia’s comments
regarding SIP processing in general. As
Georgia is aware, EPA is considering
improvements to the SIP process and
appreciates Georgia’s comments in that
regard.

For the most part, the Commenters
oppose EPA’s proposed disapproval
action for the interstate portion of
Georgia’s October 21, 2009,
infrastructure submission for the 2006
24-hour PM, s NAAQS. The comments
fall generally into the following
categories: (1) Correction for reference to
“CSA”; (2) concerns regarding states’
inability to rely on CAIR to satisfy the
110(a)(2)(D)(1)(I) requirements for the
2006 24-hour PM, s NAAQS; (3)
apparent lack of guidance from EPA on
how states should meet the
requirements; (4) concerns regarding the
procedure of taking action to disapprove
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Georgia’s submittal; (5)
acknowledgement of states’ efforts and
air quality conditions; and (6) concerns
related to the Transport Rule. A
summary of the comments and EPA’s
responses are provided below.

Correction for Inadvertent Reference to
“CSA” in Georgia Rulemaking

Comment 1: One Commenter states
that on page 4586 of the Federal
Register notice of EPA’s January 26,
2011, proposed disapproval, that “EPA
makes a reference to ‘CSA’ that appears
to be completely out of place.” The
Commenter goes on to state that “[t]here
appears to be no basis for this reference
and certainly has no relation to anything
that Georgia included in our SIP
submittal.”

Response 1: EPA agrees with this
comment, and notes that the reference
to “CSA” in EPA’s January 26, 2009,
proposed disapproval action related to a
portion of Georgia’s October 21, 2009,
submission was a typographical error.
“CSA” should be replaced with
“Georgia Multi-pollutant Rule” and as
such is being corrected in this final rule.
In reviewing Georgia’s SIP revision, EPA
was aware of Georgia’s multi-pollutant
rule.

States’ Inability To Rely on CAIR To
Satisfy the 110(a)(2)(D)(i)(I)
Requirements for the 2006 24-Hour
PM, s NAAQS

Comment 2: All Commenters express
concern with EPA’s proposed
disapproval and assert that states should
be able to rely on the Clean Air
Interstate Rule (CAIR) to address the
transport requirements in section
110(a)(2)(D)(1)() for the 2006 24-hour
PM, s NAAQS. The Commenters explain
that the Court left CAIR in place and
opine that states should be able to rely
on emissions reductions from CAIR to
address transport. One Commenter also
mentions that “[tlhe Court did not
impose a schedule on EPA for
completing the Transport Rule;
therefore, states have no assurances that
EPA will ever replace the CAIR rule.
Since there is no guarantee that the
Transport Rule will be promulgated in
a timely manner, states cannot rely on
the reductions in the proposed
Transport Rule and must rely on the
CAIR reductions, which are permanent
and enforceable.” Another Commenter
states: “[blased on the belated guidance,
EPA prohibits the states from relying in
any way on emission reductions
required under CAIR even though the
rule remains in place today, is federally
enforceable and is achieving the
anticipated emissions reductions.”

Response 2: As discussed in EPA’s
September 25, 2009, guidance,
“Guidance on SIP Elements Required
Under Section 110(a)(1) and (2) for the
24-Hour Fine Particle (PM,.s) National
Ambient Air Quality Standards
(NAAQS)” (hereinafter referred to as
“EPA’s 2009 Guidance”), states cannot
rely on the CAIR rule for the submission
for the 2006 24-hour PM, s NAAQS
because CAIR does not address this
NAAQS, and was never intended to
address this NAAQS. CAIR was
originally put in place to address the
1997 8-hour ozone and PM, s NAAQS.
In order to adequately address the
requirements of section
110(a)(2)(D)(i)(1), states can only rely on
permanent emission reductions to
address transport for the 2006 24-hour
PM, s NAAQS, and must include an
appropriate technical demonstration.

Comments Regarding Guidance From
EPA on How States Should Meet the
Requirements

Comment 3: Two Commenters note
that that 110(a)(2) infrastructure SIPs for
the 24-hour PM, s NAAQS were due
September 21, 2009, but EPA’s guidance
was not released to the states until
September 25, 2009.

Response 3: While EPA’s 2009
Guidance regarding the 110(a)(2)
infrastructure SIPs for the 2006 24-hour
PM, s NAAQS was released on
September 25, 2009, this guidance did
not establish new requirements beyond
those already required by section
110(a)(2)(D)(1)(I) of the CAA. Relevant
portions of section 110(a)(2) require, as
follows, “Each [implementation plan
submitted by a State under this chapter]
shall * * * contain adequate
provisions—(i) prohibiting, consistent
with the provisions of this subchapter,
any source or other type of emissions
activity within the State from emitting
any air pollutant in amounts which
will—contribute significantly to
nonattainment in, or interfere with
maintenance by, any other State with
respect to any such national primary or
secondary ambient air quality standard
* * * 7 States are statutorily obligated
to address the requirements of section
110(a)(2)(D)(1)(1) for the 2006 24-hour
PM, s NAAQS. This above-quoted
provision provides States with the
requirement.

Comment 4: Two Commenters express
concern about communication in the
SIP process. The Commenters go on to
say that “[e]ven though EPA’s guidance
was released only a short time later,
EPA Region 4 gave absolutely no
indication to its co-regulators that there
would be a fatal flaw with the
submittal.” The commenter further

states that, ““it wasn’t until a year later
that states were informed via an e-mail
on August 27, 2010, that ‘All Region 4
states submitted complete infrastructure
SIPs for the 2006 PM, s NAAQS, and our
intention is to disapprove the
110(a)(2)(D)(i)(I) portion of those unless
it is withdrawn by the state.””

Response 4: EPA disagrees with the
Commenters’ assertion that they were
initially notified in an August 27, 2010,
e-mail about EPA’s expectations and
concerns with states’ submissions
reliance on CAIR to meet the
requirements for section
110(a)(2)(D)(i)() for the 2006 24-hour
PM,s NAAQS. As was explained above,
Georgia’s obligation stems from the
CAA. As is EPA’s practice, EPA
reminded the States on a number of
occasions of the interstate transport
obligations in 110(a)(2)(D)(i)(1). In
addition to the informal reminders (via
e-mail and teleconferences, among other
avenues), EPA’s January 2011 proposal
served as a formal, legal notification and
provided for a formal opportunity for
public comment.

Although EPA reminded states of
EPA’s expectations and concerns with
states’ reliance on CAIR to meet the
requirements for section
110(a)(2)(D)(1)() for the 2006 24-hour
PM>s NAAQS in an August 27, 2010, e-
mail, EPA formally notified states of the
expectations and concerns in the EPA’s
2009 Guidance. Specifically, EPA noted
that SIP submissions that relied on
CAIR for satisfying the 110(a)(2)(D)(1)(I)
requirements for the 2006 24-hour PM, 5
NAAQS would be inadequate, as CAIR
did not address this NAAQS. EPA’s
proposed disapproval of the portion of
Georgia’s October 21, 2009, submission
did not occur until January 2011, which
was over a year after EPA’s notification
(through the release of the 2006 PM, 5
NAAQS Infrastructure Guidance) of any
states’ deficiency for meeting the
110(a)(2)(D)(i)(I) requirement for the
2006 24-hr PM, s NAAQS had that state
relied on CAIR. Thus, Georgia had
notification and an opportunity to
provide supplemental information
between the release of EPA’s 2009
Guidance and EPA’s proposed
disapproval action in January 2011.

Georgia did provide some information
in its comment letter on the January
2011 proposal. This information was
also provided to EPA as part of
Georgia’s comments on the proposed
Transport Rule. EPA’s Transport Rule is
expected to address those issues as part
of the Federal Implementation Plan
included as part of the Transport Rule.
However, the information provided in
Georgia’s comment letter is not adequate
to meet the requireme